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I.  SUITS  AND  PROCEEDINGS  INVOLVING  ALIEN  ENE- 
MIES.  —  A.  Proceedings  by  Enemies.  —  1.  By  Nonresident  Enemy, 
a.  Generally.  —  A  nonresident  alien  enemy  can  neither  institute  nor 
maintain  an  action  during  the  continuance  of  the  Avar,^  and  this  rule 


1.  TJ.  S.  — Watts,  Watts  &  Co.  v. 
Unione  Austriaca  di  Navigazione,  248 
U.  S.  9,  39  Sup.  Ct.  1,  63  L.  ed.  100,  3 
A.  L.  R.  323;  Wilcox  v.  Henry,  1  Dall. 
69,  1  L.  ed.  41;  Speidel  v.  N.  Barstow 
Co.,  243  Fed,  621;  Mumford  v.  Mum- 
ford,  1  Gall.  366,  17  Fed.  Gas.  No.  9, 
918;  Jolinson  i\  13  Bales,  2  Paine  639, 
13  Fed.  Cas.  No.  7,415;  Crawford  v. 
The  William  Penn,  Pet.  C.  C.  106,  6 
Fed  Cas.  No.  3,372;  Elgee's  Admr.  v. 
Lovell,  1  Woolw.  102,  8  Fed.  Cas.  No. 
4,344;  Currie  v.  The  Josiah  Harthorn, 
6  Fed.  Cas.  No.  3,491a.  Fla.  — Euss 
V.  Mitchell,  11  Fla.  80.  HI.  —  Seymour 
v.  Bailer,  66  111.  2SS.  Ind.  — Perkins 
V.  Rogers,  35  Ind.  124,  9  Am.  Rep.  639. 
Md.  —  Dorsey  v.  Thompson,  37  Md.  25; 
Dorsey  v.  Dorsey,  30  Md.  522,  96  Am. 
Dee.  633;  Hepburn's  Case,  3  Bland 
Ch.  95.     Mass.  —  Levine  v.  Taylor,  12 
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Mass.  8.  Mo.  —  Dejarnette  v.  De  Giver- 
ville,  56  Mo.  440.  N.  Y.  —  Rothbarth 
r.  Herzfeld,  179  App.  Div.  865,  167  N.  Y. 
Supp.  199  (affirmed  without  opinion  in 
223  N.  Y.  578,  119  N.  E.  1075);  Burn- 
side  V.  Matthews,  54  N.  Y.  78;  San- 
derson V.  Morgan,  39  N.  Y.  231;  Jack- 
son f.  Decker,  11  Johns.  418;  Bonneau 
V.  Dinsmore,  23  How.  Pr.  397;  Bell  V. 
Chapman,  10  Johns.  183.  N.  C  — Crud- 
en's  Exrs.  v.  Neale,  2  N.  C.  338.  Tex. 
Bishop  V.  Jones,  28  Tex.  294.  W.  Va. 
Ilaymond  v.  Camden,  22  W.  Va.  ISO; 
Peeree  v.  Carskadon,  4  W.  Va.  234,  6 
Am.  Rep.  281.  Eng.  —  Porter  v.  Freu- 
denberg,  [1915]  1  K.  B.  857,  5  B.  R.  C. 
548,  84  L.  J.  K.  B.(N.  S.)  lOOl,  112 
L.  T.  (N.  S.)  313,  Ann.  Cas.  1917C, 
215;  Brandon  r.  Nesbitt,  6  T.  R.  23, 
3  Rev.  Rep.  109,  2  Eng.  Rul.  Cas.  649; 
Alcinous  V.  Nigreu,  4  El.  &  Bl.  217,  24 
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was  not  abrogated  by  the  Hague  Convention  of  1907.'  It  follows  that  a 
suit  cannot  be  maintained  on  behalf  of  such  an  alien  enemy,^  unless, 
perhaps,  where  because  of  the  plaintiff's  trust  or  representative  capacity, 
the  court  may  retain  control  of  the  recovery  so  that  it  does  not  fall  into 
the  hands  of  enemies.*  One  residing  under  the  protection  of  a  hostile 
state,  and  conducting  a  commercial  enterprise  there,  is  as  much  an  alien 
enemy  within  the  meaning  of  this  rule,  as  though  a  citizen  of  the  hostile 
state.5  Tj^p  fg^,^  ^l^jjt  ^l^g  aljpn  resident  in  the  enemy's  country  is  act- 
ing as  consul  of  a  neutral  state  does  not  affect  the  rule."  Where,  how- 
ever, the  contract  on  which  the  suit  is  brought  arises  out  of  a  trade 
licensed  by  the  government  in  whose  courts  redress  is  sought,  the  fact 
that  the  person  for  whose  benefit  the  suit  is  brought  is  an  alien  enemy 
is  no  bar.^    An  alien  enemy  cannot  bring  a  bill  of  discovery  to  secure 


L.  J.  Q.  B.  (N.  S.)  19,  1  Jur.  [N.  S.] 
16,  3  Wkly.  Rep.  25.  Can.— Canadian 
Stewart  Co.  v.  Perih,  25  Quebec  B.  R. 
158;  Luczycki  v.  Spanish  River  Pulp 
&  Paper  Co.,  34  Ont.  L.  R.  514,  549; 
Dangler  v.  Hollinger  Gold  Mines,  34 
Ont.  L.  Rep.  78;  Dumenko  r.  Swift 
Canadian  Co.,  32  Ont.  L.  Rep.  87;  Le 
Bret  V.  Papillon,  4  East  502,  7  Rev. 
Rep.  618. 

[a]  Tlie  trading  with  the  enemy  act 
does  not  alter  this  rule  except  as  there- 
in provided.  Hungarian  General  Cre- 
ditbank  v.  Titus,  182  App.  Div.  826, 
169  N.  Y.  Supp.  926. 

[b]  But  to  protect  rights  to  property 
located  at  the  forum,  a  nonresident 
enemy  may  invoke  the  aid  of  the 
courts.  Posselt  v.  D'Espard,  87  N.  J. 
Eq.  571,  100  Atl.  893,  wherein  a  resi- 
dent individual  enemy  and  an  enemy 
corporation,  stockholders  in  a  domestic 
corporation  were  permitted  to  main- 
tain an  action  to  prevent  the  alleged 
wrecking    of    the    latter    corporation. 

2.  Porter  v.  Freudenburg,  [1915]  1 
K.  B.  857,  5  B.  R.  C.  548,  a  provision 
of  the  "Regulations  respecting  the 
Laws  and  Customs  of  War  on  Land" 
provides:  "In  addition  to  the  pro- 
hibitions provided  by  special  conven- 
tions, it  is  particularly  forbidden  .  .  . 
to  declare  abolished,  suspended  or  in- 
admissible the  right  of  the  subjects  of 
the  hostile  party  to  institute  legal  pro- 
ceedings." 

3.  Crawford  r.  The  "William  Penn, 
Pet.  C.  C.  106,  4  Fed.  Cas.  Xo.  3,372 
(cannot  be  maintained  through  a 
trustee);  Elgee's  Admr.  f.  Lovell,  1 
Woolw.  102,  8  Fed.  Cas.  No.  4,344   (or 


executor);  Brandon  v.  Nesbitt,  6  T.  R. 
23,  3  Rev.  Rep.  109,  2  Eng.  Rul.  Cas. 
649.  See,  however,  Daubuz  t.  Mori- 
head,  6  Taunt.  (Eng.)  332,  16  Rev. 
Rep.  623,  that  it  is  no  defense  to  an 
action  that  the  plaintiff  sues  in  trust 
for  an  alien  enemy. 

[a]  That  an  assignment  to  trustees 
preceded,  the  war  is  immaterial.  Roth- 
barth  v.  Herzfeld,  179  App.  Div.  865, 
167  N.  Y.  Supp.  199,  affirmed  without 
opinion  in  223  N.  Y.  578,  119  N.  E. 
1075. 

4.  Weiditschka  r.  Supreme  Tent  K. 
M.,  (Iowa),  170  N.  W.  300  (action  by 
administrator  for  wrongful  death, 
where  beneficiaries  were  alien  ene- 
mies); Krachanake  f.  Acme  Mfg. 
Co.,  175  X.  C.  435,  95  S.  E.  851,  L.  R. 
A.  191SE,  801,  Ann.  Cas.  1918E,  340, 
guardian.  But  see  Dangler  v.  Hollin- 
ger Gold  Mines.  34  Ont.  L.  Rep.  (Can.) 
78,  action  by  administrator  for  wrong- 
ful death  for  benefit  of  alien  enemies 
not  maintainable. 

5.  Porter  v.  Freudenburg,  [1915]  1 
K.  B.  (Eng.),  857,  5  B.  R.  C  548;  Me- 
Connel  t\  Hector,  3  Bos.  &  P.  (Eng.) 
913. 

6.  Albretcht  v.  Sussman,  2  Ves.  &  B. 
323,  35  Eng.  Reprint  342,  13  Rev.  Rep. 
110. 

7.  Crawford  v.  The  William  Penn, 
Pet.  C.  C.  106,  4  Fed.  Cas.  No.  3,372 
(not  decided  whether  such  suit  could 
be  brought  in  name  of  alien  enemy); 
United  States  f.  100  Barrels  of  Cement, 
27  Fed.  Cas.  No.  15.945.  Also  Kensing- 
ton r.  Inglis,  8  East  (Eng.)  273,  court 
was  of  opinion  that  suit  could  not  be 
in  name  of  the  alien  enemy. 
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testimony  to  aid  in  obtaining  relief  elsewhere.® 

b.  Joinder  With  One  Not  Enemy.  —  That  one  of  the  plaintiffs  who 
is  a  merely  nominal  party,  and  who  could  not  control  the  suit  or  collect 
the  judgment,  is  a  public  enemy,  does  not  prevent  the  beneficial  plaintiff 
who  is  not  an  enemy  from  maintaining  the  suit.^  And  where  one  of  the 
plaintiffs  is  an  alien  enemy,  on  a  plea  in  abatement  for  that  reason  the 
other  plaintiff  may  amend  his  pleading  by  striking  out  the  name  of  the 
alien  enemy  and  proceed,^"  unless  the  enemy  is  an  indispensable  party 
plaintiff  >^ 

c.  Enemy  Resident  in  Neutral  or  Allied  Country.  —  An  enemy 
plaintiff  who  resides  in  an  allied  country  at  war  with  the  common 
enemy,  and  who  is  not  in  business  in  the  enemy  country,  may  maintain 
an  action  just  as  a  resident  enemy  may.^^  But  it  seems,  an  enemy 
resident  in  a  neutral  country  has  the  same  disability  as  other  non- 
resident alien  enemies.^^ 

d.  Objections.  —  The  objection  that  the  plaintiff  is  an  alien  enemy 
should  be  raised  by  plea  in  abatement,^*  not  being  provable  under  the 
general  issue. ^^  If  not  so  pleaded  the  objection  is  waived,^''  though 
there  is  authority  to  the  effect  that  because  of  the  public  policy  in- 


8.  Hepburn's  Case,  3  Bland  Ch. 
(Md.)  95;  Daubigny  r.  Davollon,  2 
Anstr.    (Eng.)    463. 

May  use  bill  of  discovery  in  aid  of 
defense,  see  iiifra,  I,  B,  1. 

9.  Hoskins  v.  Gentry,  2  Duv.  (Ky.) 
285;  Mercedes  Daimler  Motor  Co.  v. 
Mandslay  Motor  Co.,  31  Times  L.  E. 
(Eng.)  178,  32  R.  P.  C.  149,  W.  N.  54, 
here  a  patent  was  vested  jointly  in  the 
plaintiffs,  an  English  company,  and  a 
German  company,  by  deed  providing 
that  the  English  company  should  have 
the  sole  right  of  bringing  actions  for 
infringement,  and  might  join  the  Ger- 
man company  as  coplaintiff.  The  join- 
ing of  the  German  company  was  not 
ground  for  suspending  the  action.  See 
Stumpf  V.  A.  Schrieber  Brew.  Co.,  242 
Fed.  80. 

10.  Arnold  v.  Sergeant,  1  Root 
(Conn.)    86. 

11.  Speidel  v.  N.  Barstow  Co.,  243 
fed.  621. 

12.  In  re  Sutherland,  (1915)  31 
Times    L.    R.    (Eng.)    248. 

IS.  Russel  V.  Skipwith,  6  Binn.  (Pa.) 
^41.  See  also  Newman  f.  Bradshaw, 
22  B.  C.  (Can.)  420,  28  D.  L.  R.  769. 

14.  Mass.  — -  Levine  v.  Taylor,  12 
Mass.  8.    N.  Y.  — Bell  v,  Chapman,  10 

Vol.  XXVI 


Johns.  183.  Eng. —  Alcinous  f.  Nigreu, 
4  El.  &  Bl.  217,  24  L.  J.  Q.  B.  (N.  S.) 
19,  1  Jur.  (N.  S.)  16,  3  Week.  Rep.  25, 
See  Heiler  v.  Goodman's  Motor  Exp. 
Van  &  S.  Co.,  92  N.  J.  L.  415,  105  Atl. 
233,  3  A.  L.  R.  336,  and  cases  infra, 
this  subsection. 

Compare  Waldes  f.  Baseh,  109  Misc. 
306,  179  X.  Y.  Supp.  713,  proceedings 
pending  on  declaration  of  war. 

15.  Flindt  r.  Waters,  15  East  (Eng.) 
260,  13  Rev.  Rep.  457,  being  only  a 
temporary  bar,  it  cannot  be  taken  ad- 
vantage of  under  a  plea  of  a  perpetual 
bar. 

[a]  But  in  ejectment,  alienage  of 
plaintiff  may  be  put  in  evidence  under 
the  general  issue.  Jackson  v.  Decker, 
11   Johns.    (N.  Y.)    418. 

16.  Minn.  —  McNair  v.  Toler,  21 
Minn.  175,  same  as  all  other  objections 
to  capacity  to  sue.  N.  Y.  —  Burnside 
r.  Matthews,  54  N.  Y.  78,  holding  that 
where  the  objection  was  not  raised 
until  the  time  of  trial,  at  which  time 
the  disability  had  been  removed, 
though  it  existed  at  the  time  of  the 
commencement  of  suit,  it  will  not  pre- 
vail. W.  Va.  —  See  Barna  f.  Gleason 
Coal  &  Coke  Co.,  83  W.  Va.  216.  98  S. 
E.  158.  Eng.  — See  West  v,  Sutton,  2 
Ld.  Raym.  863. 
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volved  the  matter  is  one  of  disability  and  prevents  the  court  from 
actincT  ^^ 

Such  a  plea  should  allege  that  at  the  time  of  the  commencement  of 
the  action^the  plaintiff  was  an  alien  enemy  -  and  ^^/t  shows  tha  the 
Dlaintiff  resides  in  the  country  where  suit  is  brought,  it  must  further 
show  hat  he  s  not  under  the  protection  of  the  government.-  Being 
tedrnical  and  dilatory,  it  must  be  pleaded  with  certainty  to  a  partic- 

ularin^ent-^  ^^  p.oceedinsrs.  -  (D  ProceediBgs  I^^^^iBg  m^;;  J" 
Deciared.-(A.)  Generally. -Where  the  action  is  pending  and  undis- 
posed of  when  war  is  declared,  it  should  not  be  dismissed  but  merely 
stayed  until  after  the  restoration  of  peace,-  though  there  is  authority 
to  the  effect  that  it  should  be  dismissed."  _ 

(BrJ^^oME>^-^°^l>^"^^°^'^^^°^^'^"^--^^'"'  ''^'  intervenes  after 
a  decision^^  or  judgment,--*  further  proceedings  are  suspended,  except, 

Mass.  —  Levine  r.  Taylor,  12  Mass.  8. 
N.  Y.  —  BpU  V.  Chapman,  10  Johns  183; 
Hungarian  General  Creditbank  t.  Titus, 
1S2  App.  Div.  826,  169  N.  Y.  Supp.  926; 
Farenholtz  v.  Meinshausen,  181  App. 
Div.  474,  168  N.  Y.  Supp.  869.  Can. 
Luczyeki  v.  Spanish  Kiver  Pulp  & 
Paper  Co.,  34  Ont.  L.  K.  514  (not 
necessary  to  issue  an  order  staying 
proceedings  so  long  as  the  plaintiff  re- 
mains quiescent);  De  Kozarjouk  v.  B. 
&  A.  Asbestos  Co.,  16  Q.  P.  K.  213. 

[a]  Upon  the  death  of  such  a  plain, 
tiff  pending  the  ^%ar,  his  personal  rep- 
resentative must  be  substituted.  Faren- 
holtz V.  Meinshausen,  181  App.  Div. 
474,  168   N.   Y.   Supp.   869. 

[b]  Motion  to  stay  or  arrest  the 
proceedings  is  the  proper  procedure. 
See  Waldes  v.  Baseh,  109  Misc.  306, 
179  N.  Y.  Supp.  713. 

22.  Howes,  Hyatt  &  Co.  v.  Chester 
&  Co.,  33  Ga.  89;  Dumenko  v.  Swift 
Canadian   Co.,  32   Ont.  L.  Kep.   87. 

23.  Stumpf  f.  Schrieber  Brew.  Co., 
242  Fed.  80,  decree  will  not  be  signed 
or  entered. 


17.  See  the  following  cases:  Ind. 
Brooke  t;.  Filer,  35  Ind.  402.  Md. 
Dorsey  v.  Kyle.  30  Md.  512,  96  Am. 
Dec.  617.  Eng.  — Jansen  v.  Driefon- 
tein  Consol.  Mines,  [1902]  A.  C.  484, 
5  B  R.  C.  810,  18  Times  L.  R.  /96, 
?1  L.  i.  K.  B.'(N  S.)  857,  87  L  T. 
N  S  372.  Compare  Robinson  v.  Con- 
tinental Ins.  Co.,  [1915]  1  K  B  155, 
31  Times  L.  R.  20,  84  L.  J.  K.  B. 
(N.  S.)  238,  112  L.  T.  (N.  S.)  125. 
Can.  — Bassi  v.  Sullivan,  32  Ont.  L. 
Rep.  14,  18  D.  L.  452. 

18.  Elgee's  Admr.  v.  Lovell,  1 
Woolw.  102,  8  Fed.  Cas.  No.  4,344,  smce 
if  disability  arose  after  commencement 
of  suit  it  only  suspends  the  proceedings 
until  time  of  peace. 

19.  Russel  V.  Skipwith,  6  Binn. 
(Pa.)  241. 

20.  Burnside  v.  Matthews,  54  N.  Y. 
78;  Bishop  f.  Jones,  28  Tes.  294,  plea 
of  "alien  enemy"  called  in  the  books 
an  odious  plea,  and  will  not  be  aided 
by  construction. 

21.  U.  S.  —  Watts,  Watts  &  Co.  r. 
Unione  Austriaca  di  Navigazione,  248 
U.  S.  9,  39  Sup.  Ct.  1,  63  L.  ed.  100,  3 
A  L.  R.  323;  Wilcox  v.  Henry,  1  Dall. 
69,  1  L.  ed.  41;  Speidel  v.  N.  Barstow 
Co.,  243  Fed.  621;  Plettenberg  r.  Kal- 
mon,  241  Fed.  605:  Elgee's  Admr.  v. 
Lovell,  1  Woolw.  102,  8  Fed.  Cas.  No. 
4,344.  Ala.  —  Lutz  t:  Van  Heynigen 
Brokerage  Co.,  202  Ala.  234,  80  So.  72. 
I-la,  — Russ  V.  Mitchell,  11  Fla.  80. 
Ind.  —  Perkins  v.  Rogers,  35  Ind.  124, 
9  Am.  Rep.  639.  la.  —  Weiditschka  r. 
Supreme  Tent,  K.  M.,  170  N.  W.  300. 


24.  See  Taylor  v.  Morgan,  2  Mart. 
(La.)  263.  But  see  Buckley  v.  Lyttle, 
10  Johns.  (N.  T.)  117,  following  Van- 
brynen  v.  Wilson,  9  East  (Eng.)  321, 
that  execution  will  not  be  stayed  on  a 
judgment  previously  obtained  by  non- 
resident  enemy. 

Compare  Robinson  v.  Continental 
Ins.  Co.  [1915]  1  K.  B.  155,  31  Times 
L.  R.  20,  84  L.  J.  K.  B.  (N.  S.)  238, 
112  L.  T.  (N.  S.)  125,  that  judgment 
for  costs  in  favor  of  nonresident  ene- 
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under  certain  circumstances,  with  respect  to  appeal  or  writ  of  error." 

(C.)  iNTER^'ENTioN  ALIEN  PROPERTY  CUSTODIAN.  —  Thc  alicn  property  cus- 
todian may  intervene  and  continue  an  action  by  a  nonresident  enemy 
pending  when  war  is  declared.^® 

(II.)  Proceedings  Commenced  After  Declaration  of  Wax.  —  A  suit  brought 
after  the  commencement  of  the  war  will  be  dismissed  where  the  plaintiff 
is  a  nonresident  enemy,^^  but  the  dismissal  should  be  without  pre- 
judice.^* 

(in.)  Peace  Pending  Proceedings.  —  The  plea  that  plaintiff  is  an  alien 
enemy  is  defeated  by  a  treaty  of  peace  after  it  is  filed  and  the  plaintiff 
need  not  reply  to  the  plea  as  the  court  will  take  judicial  notice  of  the 
treaty.^* 

2.  By  Resident  Enemies.  —  The  disability  of  an  enemy  to  sue  exists 
only  while  he  resides  in  his  o^ra  country,^"  and  does  not  prevent  an 
enemy,  permitted  to  reside  in  the  country,  from  instituting  or  main- 
taining a  judicial  proceeding.^^    The  fact  that  such  a  plaintiff  has  been 


my  defendant  cannot  be  enforced  dur- 
ing war. 

25.  See   infra,   1,   C. 

26.  Rothbarth  f.  Herzfeld,  179  App. 
Div.  865,  167  N.  Y.  Supp.  199;  Nord- 
Deutsche  Ins.  Co.  v.  John  L.  Dudjey,  Jr. 
Co.,  169  N.  Y.  Supp.  303,  affirmed, 
183  App.  Div.  8S7,  169  N.  Y.  Supp.  1106. 

Placing  property  in  his  custody  upon 
remand  by  appellate  court,  see  infra, 
I,  C. 

27.  Ky.  —  Hoskins  v.  Gentry,  2 
Duv.  285.  Md.— Whelan  v.  Cook,  29 
Md.  1.  Can.  —  Dumonko  v.  Swift  Can- 
adian Co.,  32  Ont.  L.  Rep.  87. 

28.  Hoskins  r.  Gentry,  2  Duv.  (Ky.) 
285;  Dumenko  V.  Swift  Canadian  Co., 
32   Ont.   L.   Eep.    (Can.)    87. 

[a]  Judgment  on  defendant's  plea 
In  abatement  not  a  bar  to  a  new  action 
when  peace  is  restored.  Bell  v.  Chap- 
man, 10  Johns.  (N.  Y.)  183.  To  same 
effect,  Dumenko  v.  /Swift  Canadian  Co., 
32  Ont.  L.  Eep.   (Can.)    87. 

29.  Johnson  v.  Harrison,  Litt.  Sal. 
Cas.  (Ky.)  226.  Also  Hamersley  v. 
Lambert,  2  Johns.  Ch.  (N.  Y.)  508,  that 
if  suit  is  not  abated  during  continuance 
of  war,  it  cannot  be  abated  after  con- 
clusion of  peace  on  ground  plaintifE 
was  an  alien  enemy. 

30.  Seymour  v.  Bailey,  66  111.  288; 
Sanderson  v.  Morgan,  39  N.  Y.  231. 
See  Russel  v.  Skipwith,  6  Binn.  (Pa.) 
241,  that  plea  of  alien  enemy  need  not 
aver  that  plaintiff  is  residing  in  the 
county   of   the  enemy,   sufficient   to  al- 
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lege  that  he  is  an  enemy  and  adhering 
to  the  enemy. 

[a]  Besident  of  state  In  rebellion 
who  remains  loyal  to  United  States 
and  left  the  state  immediately  on  out- 
break of  war,  his  family  meanwhile 
residing  there,  and  who  during  war 
resided  on  loyal  or  neutral  ground,  is 
not  under  disability  to  sue.  Zacharie 
V.  Godfrey,  50  111.  186,  99  Am.  Dec.  506. 

31.  U.  S.—  The  Oropa,  255  Fed.  132; 
Speidel  v.  N.  Barstow  Co.,  243  Fed. 
621;  Otteridge  v.  Thompson,  2  Cranch 
C.  C.  108,  18  Fed.  Cas.  No.  10,618.  m. 
Seymour  v.  Bailey,  66  HI.  288.  la. 
Weiditschka  v.  Supreme  Tent  K.  M., 
170  N.  W.  300.  Md.— Hepburn's  Case, 
3  Bland  Ch.  95.  Mass.  —  Parkinson  v. 
Wentworth,  11  Mass.  26.  Mich.— Mit- 
telstadt  t-.  Kelly,  202  Mich.  524,  168 
N.  W.  601.  N.  J.  —  Compagnie  Uni- 
verselle  de  Telegraphic  et  de  Tele- 
phonie  Sans  Fil  v.  United  States  Ser- 
vice Corp.,  84  N.  J.  Eq.  604,  95  Atl. 
187,  3  A.  L.  R.  336.  N.  Y.  — Arndt- 
Ober  V.  Metropolitan  Opera  Co.,  102 
Misc.  320,  169  N.  Y.  Supp.  304,  (af- 
firmed, 182  App.  Div.  513,  169  N.  Y. 
Supp.  944);  Fritz  Schultz,  Jr.  Co.  v. 
Eaimes  &  Co.,  99  Misc.  626,  164  N.  Y. 
Supp.  454;  Clarke  r.  Morey,  10  Johns. 
69,  "a  lawful  residence  implies  pro- 
tection, and  a  capacity  to  sue  and  be 
sued. "  N.  C.  —  Krachanake  v.  Acme 
Mfg.  Co.,  175  N.  C.  435,  95  S.  E.  851, 
L.  R.  A.  1918E,  801,  Ann.  Cas.  1918E, 
340.  Pa.  —  Russel  r.  Skipwith,  6  Binn. 
241.     Va.  —  Bagwell  v.  Babe,  1  Rand. 
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interned  as  a  civilian  prisoner  of  war  does  not  deprive  him  of  his  right 
to  sue,'2  but  such  an  interned  civilian  cannot  maintain  habeas  corpus.'^* 

3.  Corporations. — A  suit  by  a  foreign  corporation  organized  under 
the  laws  of  an  enemy  country  and  doing  business  there  cannot  be  main- 
tained.'* But  a  corporation  organized  under  the  laws  of  one  of  the 
United  States,  though  owned  principally  by  alien  enemies,  is  not  barred 
from  maintaining  an  action  in  the  courts  of  this  country." 

B.  P^ROCEEDiNGs  Against  Enemies.  —  1.  Generally.  —  "Wliere  juris- 
diction can  be  obtained,^"  suits  and  other  judicial  proceedings  may  be 


372.  Wash.  —  State  ex  re\.  Constant! 
V.  Darwin,  102  Wash.  402,  173  Pac.  29, 
L.  R.  A.  1918F,  1012.  Eng.  — Thurn 
&  Taxis  V.  Moffitt  [1915]  1  Ch.  58,  31 
Times  L.  R.  24,  84  L.  J.  Ch.  N.  S.  220, 
112  L.  T.  N.  S.  114;  Robinson  v.  Con- 
tinental Ins.  Co.,  [1915]  1  K.  B.  155, 
31  Times  L.  R.  20,  84  L.  J.  K.  B.  (N. 
S.)  238,  112  L.  T.  (N.  S.)  1,25;  Wells 
f.  Williams,  1  Ld.  Raym.  282,  1  Salk. 
46,  1  Lutw.  34;  Porter  v.  Freudcn- 
burg,  [1915]  1  K.  B.  857,  5  B.  R.  C. 
548  ("so  long  ago  as  the  year  1454,  it 
would  follow  from  the  reported  obser- 
vations of  Ashton  J.  (Year  Book,  32 
Hen.  6,  23  [a]  5)  that  if  an  alien 
enemy  came  here  under  the  King's 
license,  or  a  safe  conduct,  he  could 
maintain  an  action  for  trespass  if  any 
person  took  his  goods  from  his 
house");  Sehaffenius  v.  Goldberg,  113 
L.  T.  Rep.  949;  Wells  V.  Williams,  1 
Ld.  Raym.  282,  1  Lutw.  34,  1  Salk.  46; 
Bacon's  Abridgement,  7th  ed.,  vol.  1, 
p.  183.  Can.  — White  v.  T.  Eaton  Co., 
36  Ont.  L.  Rep.  447,  30  D.  L.  R.  459; 
Bassi  V.  Sullivan,  32  Ont.  L.  R.  14,  18 
D.  L.  452;  Viola  v.  Mackenzie,  M.  & 
Co.,  24  Quebec  B.  R.  31,  24  D.  L.  B. 
i208. 

[a]  A  resident  woman  enemy  suing 
in  her  own  right  is  not  barred  because 
her  husband  is  a  nonresident  alien 
enemy  engaged  in  hostile  warfare. 
Thurn  &  Taxis  v.  Moffitt,  [1915]  1  Ch. 
(Eng.)  58,  31  Times  L.  R.  24,  84  L.  J. 
Ch.  N.  S.  220,  112  L.   T.  N.  S.  114. 

[b]  Mandamus  to  compel  issuance 
of  license  to  which  he  is  entitled.  State 
ex  rel.  Constanti  v.  Darwin,  102  Wash. 
402,  173  Pac.  29,  L.  R.  A.  1918F,  1012. 

32.  Sehaffenius  v.  Goldberg,  113  L. 
T.  Rep.  (Eng.)  949;  Harasvmczuk  V. 
Montreal  Light,  H.  &  P.  Co.  [1916] 
Rap.  Jud.  (Quebec),  25  B.  R.  252.  But 
see  Lutz  v.  Van  Hevnigen  Brokerage 
Co.,  202  Ala.  234,  80"So.  72. 


33.  U.  S.  —  Ex  parte  Graber,  247 
Fed.  882.  Eng.  — Rex  f.  Vine  Street 
Police  Station,  [1916]  1  K.  B.  268,  7 
B.  R.  C.  868,  113  L.  T.  N.  S.  971,  32 
Times  L.  R.  3.  Can.  —  In  re  Gesetu, 
24  Can.  Crim.  Cas.  427. 

See  also  Three  Spanish  Sailors,  2  W. 
Bl.  1324,  96  Eng.  Reprint  775;  Rex  r. 
Schiever,  2  Burr.  765,  97  Eng.  Reprint 
551. 

34.  Hungarian  General  Creditbank 
r.  Titus,  182  App.  Div.  826,  169  N.  Y. 
Supp.  926;  Nord  Deutsche  Ins.  Co.  v. 
John  L.  Dudley,  Jr.,  Co.,  169  N.  Y. 
Supp.  303,  af -firmed,  183  App.  Div.  887, 
169  N.  Y.  Supp.  1106.  But  see  Posselt 
r.  D'Espard,  87  N.  J.  Eq.  571,  100  Atl. 
893. 

[a]  Suit  begun  before  the  war  will 
be  staved.  Xord  Deutsche  Ins.  Co.  v. 
John  L.  Dudley,  Jr.,  Co.,  169  N.  Y. 
Supp.  303,  affirmed,  183  App.  Div.  887, 
169  N.  Y.  Supp.  1106.  See  supra,  I,  A, 
1,  e,  (I). 

45.  Fritz  Schulz,  Jr.  Co.  v.  Raimea 
&  Co.,  100  Misc.  697,  166  N.  Y.  Supp. 
567.  The  character  of  the  shareholders 
cannot  of  itself  affect  the  character  of 
the  company,  and  a  company  can  as- 
sume enemy  character  only  when  its 
agents,  or  the  persons  in  de  facto  con- 
trol, whether  authorized  or  not,  are 
resident  in  the  enemy  country,  are  ad- 
hering to  the  enemy,  or  taking  instruc- 
tions from  or  acting  under  the  control 
of  enemies.  See  also  Daimler  Com- 
pany V.  Continental  Tire  «&  Rubber  Co., 
1   K.  B.    (1915)   893,   2  App.   Cas.  307. 

36.  See  infra,  I,  B,  2  and  3,  and 
generally  the  titles,  "Jurisdiction;" 
"Service  of  Process  and  Papers." 

Where  defendant  is  a  non-resident 
alien  enemy,  unless  he  voluntarily  ap- 
pears, jurisdiction  cannot  be  obtained. 
See  infra,  II,  B,  and  also  Havmond  v. 
Camden,   22   W.   Va.   180. 
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maintained  against  an  alien  enemy,  whether  begun  before  or  during 
the  war,  and  he  may  of  course  appear  and  take  all  the  steps  necessary 
for  his  defense,^^  even  to  the  extent  of  obtaining  discovery  where  this 
is  essential  to  his  defense.^®  Such  a  nonresident  enemy  defendant,  how- 
ever, being  unable  to  maintain  a  suit,^**  cannot,  it  seems,  maintain  a 
counterclaim.*"  The  court  may  and  should  grant  such  a  continuance 
or  stay  as  may  be  necessary  for  an  alien  enemy  to  present  his  defense 
adequately.*^ 

2.  Service  of  Process.  —  Publication  of  summons  made  during  war, 
when  all  intercourse  or  correspondence  between  the  citizens  of  the  bel- 
ligerent states  is  interdicted,  is  ineffective  so  far  as  nonresident  enemies 
are  concerned,  and  any  proceedings  based  thereon  are  void,*^  except 
where  the  defendant  at  the  outbreak  of  war  was  a  citizen  of  the  state 
wherein  the  action  was  brought  and  afterwards  voluntarily  left  the 
state  and  adhered  to  the  enemy.** 


37.  U.  S.  —  Mastcrson  v.  Howard, 
18  Wall.  99,  21  L.  ed.  764;  McVeigh  v. 
United  States,  11  Wall.  259,  20  L.  ed. 
80,  the  liability  to  be  sued  and  the 
right  to  defend  are  inseparable.  Fla. 
Euss  V.  Mitchell,  11  Fla.  80.  111. 
Seymour  v.  Bailey,  66  111.  288.  Ky. 
Buford  V.  Speed,  11  Bush  338.  Md. 
Dorsey  v.  Thompson,  37  Md.  25;  Dor- 
sey  V.  Kyle,  30  Md.  512,  96  Am.  Dec. 
617;  Dorsey  v.  Dorsey,  30  Md.  522,  98 
Am.  Dec.  633;  Hepburn's  Case,  3 
Bland's  Ch.  95.  Minn.  —  McNair  v. 
Toler,  21  Minn.  175.  Mo.  —  Dejarnette 
V.  DeGiverville,  56  Mo.  440.  N.  J. 
Compagnie  Universelle  de  Telegrahpie 
et  de  Telephonie  Sans  Fil  v.  United 
States  Service  Corp.,  84  N.  J.  Eq.  604, 
95  Atl.  187,  3  A.  L.  E.  336.  N.  Y. 
Griswold  v.  Waddington,  15  Johns.  57. 
Tenn.  —  Eodgers  v.  Dibrell,  6  Lea  69. 
Eng.  —  Porter  f.  Freudenberg,  [1915]  1 
K.  B.  857,  5  B.  R.  C  548,  84  L.  J.  K. 
B.  (N.  S.)  1001,  112  L.  T.  (N.  S.)  313, 
Ann.  Cas.  1917C,  215;  Eobinson  v.  Con- 
tinental Ins.  Co.,  [1915]  1  K.  B.  155, 
1  Times  L.  E.  20,  84  L.  J.  K.  B. 
S.)  238,  112  L.  T.  (N.  S.)  125;  Bacon's 
Abridgement,  7th  ed.,  vol.  1,  p.  183. 

Appeal,   see   infra,  I,  C. 

[a]  Execution  may  issue  (1)  against 
a  non-resident  enemy,  and  be  enforced 
out  of  his  lands.  Crutcher  v.  Hord,  4 
Bush  (Ky.)  360.  (2)  But  where  a  non- 
resident alien  enemy  is  sued,  and  he 
recovers  a  judgment  for  costs,  his 
right  to  issue  execution  to  collect  the 
costs  will  be  suspended  during  the  con- 
tinuance of  the  war.     Robinson  v.  Con- 
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tinental  Ins.  Co.,  [1915]  1  K.  B.  155, 
31  Times  L.  Eep.  20,  84  L.  J.  K.  B. 
(N.  S.)   238,  112  L.  T.   (N.  S.)   125. 

38.  Albretcht  v.  Sussman,  2  Ves.  & 
B.  323,  35  Eng.  Reprint  342,  13  Eev. 
Eep.  110;  Bacon's  Abridgement,  Tth, 
ed.,  vol.  1,  p.  183. 

39.  See  supra,  I,  A,  1. 

40.  Eobinson  r.  Continental  Ins.  Co. 
[1915]  1  K.  B.  155,  31  Times  L.  E.  20, 
84  L.  J.  K.  B.  (N.  S.)  238,  112  L.  T. 
(N.  S.)  125. 

41.  Watts,  Watts  &  Co.  v.  Unione 
Austriaca  di  Navigazione,  248  U.  S.  9, 
39  Sup.  Ct.  1,  63  L.  ed.  100.  3  A.  L.  E. 
323;  The  Kaiser  Wilhelm  II.,  246  Fed. 
786,  159  C.  C.  A.  88,  L.  E.  A.  1918C, 
795;  City  Nat.  Bank  v.  Dresdner 
Bank,  255  Fed.  225;  Eobinson  r.  Con- 
tinental Ins.  Co.,  [1915]  1  K.  B.  155, 
31  Times  L.  Eep.  20,  84  L.  J.  K.  B. 
(N.  S.)  238,  112  L.  T.  (N.  S.)  125. 

42.  Dean  t:  Nelson,  10  Wall.  (U.  S.) 
158,  19  L.  ed.  926.  Contra,  Dorsey  v. 
Dorsey,  30  Md.  522,  96  Am.  Dec.  633. 
And  see  Selden  v.  Preston,  11  Bush 
(Ky.)  191.  See  also  Seymour  r.  Bailey, 
G6  111.  288  (that  judgments  based  on 
constructive  service  against  enemy  are 
not  void,  but  might  be  relieved  against 
in  equity  on  a  proper  showing) ;  Mixer 
V.   Sibley,  53  111.  61. 

43.  U.  S.  — Ludlow  V.  Eamsey,  11 
Wall.  581,  20  L.  ed.  216;  Livingston  v. 
Jordan,  Chase,  454,  15  Fed.  Cas.  No. 
S,415;  Dorr  r.  Gibboney,  3  Hughes,  382, 
7  Fed.  Cas.  No.  4,006.  Md.  —  Dorsey  v. 
Thompson,  37  INId.  25.  Mo. — Dejarnette 
V.  De    Giverville,   56    Mo.   440.      Temi. 
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3.  Attachment.  —  A  creditor  of  a  nonresident  enemy  may  proceed 
by  attachmt'Dt  against  the  latter 's  property."  But  apparently  juria- 
diction  may  not  be  obtained  by  merely  constructive  service  of  sum- 
mons.*' 

C.  In  Appellate  Courts. — The  right  of  a  nonresident  enemy  plain- 
tiff to  appeal  is  suspended  pending  the  war;"  but  the  contrary  is  true 
as  to  such  a  defendant  enemy.*^  Where  pending  an  appeal  or  writ  of 
error  one  of  the  parties,  an  alien  friend,  becomes  a  nonresident  enemy, 
the  appellate  court  may  proceed  to  a  determination  of  the  case,  since 
in  remanding  the  case  it  may  direct  such  proceedings  below  as  are  ap- 
propriate in  view  of  the  changed  conditions/*  The  appellate  court 
may,  however,  stay  further  proceedings  on  the  appeal  in  such  a  case,** 


Walker  v.  Dav,  Griswold  &  Co.,  8  Baxt. 
77;  Rockhold  t.  Blevins,  6  Baxt.  115. 
W.  Va.  —  Sturm  v.  Fleming,  22  W.  Va. 
404;  Haymond  v.  Camden,  22  W.  Va. 
ISO;  Grinnan  v.  Edwards,  21  W.  Va. 
47. 

[a]  Immaterial  whether  such  defend- 
ants were  permanent  residents  of  the 
disloyal  states,  or  left  their  homes  in 
the  loyal  states  and  went  and  volun- 
tarily remained  there  during  the  war. 
Haymond  v.  Camden,  22  W.  Va.  180. 

44.  U.  S.  —  Jenkins  v.  Hannan,  26 
Fed.  657.  lU.  — Mixer  v.  Sibley,  53  111. 
61.  Ky.  —  Selden  f.  Presten,  11  Bush 
191.  Md.  — Dorsey  v.  Kyle,  30  Md.  512, 
96  Am.  Dec,  617;  Hepburn's  Case,  3 
Bland  Ch.  95. 

45.  See  Havmond  r.  Camden,  22  W. 
Va.   180,  and  'supra,  I,  B,  2. 

46.  Porter  v.  Freudenberg,  [1915]  1 
K.  B.  (Eng.)  857,  5  B.  R.  C.  548,  84 
L.  J.  K.  B.  (N.  S.)  1001,  112  L.  T.  (N. 
S.)  313,  31  Times  L.  R.  162,  Ann.  Gas. 
1917C,  215. 

47.  Porter  v.  Freudenberg,  [1915]  1 
K.  B.  857,  5  B.  R.  C.  548,  84  L.  J.  K.  B. 
(N.  S.)  1001,  1L2  L.  T.  (N.  S.)  313, 
Ann,  Cas.  1917C,  215;  In  re  Thiede's 
Est.,  102  Neb.  747,  169  N.  W.  435. 

48.  Birge-Forbes  Co.  v.  Heye,  251 
U.  S.  317,  40  Sup  Ct,  160,  64  L.  ed,  286; 
"Watts,  Watts  &  Co.  v.  Unione  Austriaca 
di  Navigazione,  248  U.  S,  9,  39  Sup.  Ct. 
1,  63  L,  ed,  100,  3  A,  L,  R.  323  (see 
infra,  this  note);  Taylor  v.  Albion 
Lumb.  Co.,  176  Cal,  347^  168  Pac.  348, 
Ij.  R.  a.  191SD,  185,  which  was  an  ap- 
peal by  an  administrator  in  an  action 
for  wrongful  death  on  behalf  of  de- 
cedent's mother  who  had  become  a  non- 
resident alien  enemy.  An  erroneous 
judgment  against  her  was  reversed  and  I 


remanded  leaving  the  defendant  free  to 
urge  his  objections  in  the  trial  court. 

[a]  Where  a  nonresident  alien  ap- 
pellee becomes  an  enemy  pending  ap- 
peal, his  rights  are  not  thereby  affected 
and  the  case  proceeds,  Superior  &  P. 
Copper  Co,  r.  Davidovitch,  19  Ariz. 
402,  171  Pac.  127, 

[b]  Where  the  nonresident  defend- 
ant In  error,  the  plaintiff  below,  be- 
comes an  enemy,  judgment  may  be  af- 
firmed. Owens  V.  Hanney,  9  Cranch 
(U.  S.)    180,  3  L.  ed.  697. 

[c]  A  judgment  below  in  favor  of 
such  an  enemy  may  be  so  modified  as 
to  transfer  the  recovery  to  the  alien 
property  custodian,  without  prejudice 
to  the  right  of  third  persons  not  ene- 
mies to  establish  an  interest  therein. 
Birge-Forbes  Co.  v.  Heye,  248  Fed.  636, 
160  C,  C.  A.  536,  affirmed,  251  U,  S. 
317,  40  Sup.  Ct.  160,  64  L,  ed.  286. 

[d]  In  a  suit  between  aliens  resid- 
ing in  countries  at  war  with  each 
other,  where  the  defendant  becomes  an 
enemy  pending  appeal  from  a  decree 
dismissing  the  case  because  of  the 
state  of  war  between  the  countries  of 
the  two  litigants,  the  appellate  court 
will  take  notice  of  the  changed  condi- 
tions and  reverse  the  decree  of  dis- 
missal with  directions  to  stay  further 
proceedings,  except  those  necessary  to 
preserve  the  property  and  the  statua 
quo,  until  the  alien  enemy  may  ade- 
quately present  his  defense.  Watts, 
Watts  &  Co.,  Ltd.,  r.  Unione  Austriacjt 
di  Navigazione,  248  U.  S.  9,  39  Sup. 
Ct,  1,  63  L.  ed,  100.  3  A.  L.  R.  323.  See 
also  The  Kaiser  Wilhelm  II,  246  Fed. 
786,  159  C.  C.  A,  88,  L.  R.  A.  1918C, 
795, 

49.     Ozbolt  f.   Lumbermen's  Indem. 
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but  should  not  dismiss  the  appeal  even  of  a  nonresident  alien  where 
that  would  result  in  a  judgment  operating  as  a  perpetual  bar  against 
him." 

D.  Custody  of  Enemy  Property.  —  A  custodian  of  alien  enemy 
property  may  resort  to  the  courts  and  particularly  the  federal  courts 
to  discover  and  possess  himself  of  such  property .^^  He  may  intervene 
in  actions  to  which  such  enemies  are  parties.^^  Persons,  not  enemies, 
claiming  an  interest  in  property  in  the  hands  of  the  alien  property 
custodian,  have  only  the  remedies  prescribed  in  the  act  creating  such 
custodian."^ 

n.  PRIZE.  —  Jurisdiction. —The  constitution  of  the  United  Statei 
confers  exclusive  jurisdiction  in  prize  cases  upon  the  federal  courts.^* 
The  federal  district  courts  have  original  jurisdiction  over  all  prize 
questions,^*  the  court  of  the  district  into  which  the  prize  is  taken  having 
jurisdiction,^^  irrespective  of  the  territory  or  place  where  the  prize 
was  taken,*^  except  that  where  the  seizure  is  made  within  the  limits  of 
a  judicial  district,  the  district  court  of  the  district  has  exclusive  juris- 
diction.** Courts  of  common  law  have  no  jurisdiction  over  prize 
cases.** 


Exch.  (Tex.  Civ.  App.),  204  S.  W.  252, 
where  the  nonresident  appellant  be- 
came an  enemy. 

[a]  Where  one  of  two  co-plaintlft 
appellants  becomes  a  nonresident  enemy 
by  declaration  of  war,  the  appeal  must 
be  suspended.  Action-Gesselschaft  Fur 
Anilin-Fabrikation  v.  Levinstein,  31 
Times  L.  E.  Eng.)  225,  112  L.  T.  N.  S. 
963,  84  L.  J.  Ch.  N.  S.  842. 

50.  Taylor  v.  Albion  Lumb.  Co.,  176 
Cal.  347,  168  Pac.  348,  L.  E.  A.  1918D, 
185;  Ozbolt  v.  Lumbermen's  Indem. 
Exch.  (Tex.  Civ.  App.),  204  S.  W.  252. 

51.  See  Act  Oct.  17,  1917,  §  17,  40 
St.  at  L.  411,  Comp.  St.  1918,  §  3115i4i, 
and  Garvan  v.  $20,000  Bonds  (C.  C.  a".) 
265  Fed.  477;  Kahn  t\  Garvan,  263 
Fed.  909;  and  generally  the  title, 
'•United  States  Courts." 

52.  See  supra,  I,  A,  1,  e,  (I),  (C). 
[a]     He  is  a  necessary  party  to  a 

proceeding  by  an  employer  to  set  aside 
an  award  under  the  Workmen's  Com- 
pensation Act  in  favor  of  a  non- 
resident alien  enemy,  under  a  statute 
requiring  the  "adverse  party"  to  be 
made  a  defendant  in  such  proceedings. 
Youghiogheny  &  Ohio  Coal  Co.  v.  Lase- 
vich   (Wis.),   176   N.  W.   855. 

53.  See  Garvan  v.  $20;000  Bonds  (C. 
C.  A.),  265  Fed.  477;  Kahn  v.  Garvan, 
263  Fed.  909;  Streb  v.  Chatham  & 
Phenix  Nat.  Bk.  108  Misc.  268,  178 
N.   Y.   Supp.  309. 
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64.  United  States  Const.  Art.  3,  §3. 
See  1  Standard  Proc.  371. 

55.  U.  S.  —  The  Siren  v.  United 
States,  7  Wall.  152,  19  L.  ed.  129;  The 
Thompson  v.  United  States,  3  Wall.  155, 
18  L.  ed.  55;  Jeeker  f.  Montgomery, 
13  How.  498,  14  L.  ed.  240;  The  Amia- 
ble Nancy,  3  Wheat.  546,  4  L.  ed.  456; 
Glass  17.  The  Betsey,  3  Dall.  6,  1  L.  ed. 
485;  Eoss  v.  Rittenhouse,  2  Dall.  160, 
1  L.  ed.  331;  Two  Hundred  *and  Eighty- 
two  Bales  of  Cotton,  Blatchf.  Prize  Cas. 
302,  24  Fed.  Cas.  No.  14,291;  The  St. 
Lawrence,  2  Gall.  19,  21  Fed.  Cas.  No. 
12,233;  Olmstead  v.  The  Active,  5 
Cranch  124-126,  18  Fed.  Cas.  No.  10, 
503a;  Jennings  v.  Carson,  1  Pet.  Adm.  1, 
13  Fed.  Cas.  No.  7,281;  The  Abby,  1 
Mason  360,  1  Fed.  Cas.  No.  14.  N.  Y. 
Novion  V.  Hallett,  16  Johns.  327. 
N.  C— Hallett  v.  Lamothe,  7  N. 
C.  279.  Pa.  —  Cheriot  v.  Foussat,  3 
Binn.  220;  Olmsted's  Case,  Brightly  N. 
P.  9.  S.  C.  —  Sasportas  v.  Jennings,  1 
Bay  470. 

56.  The  Peterhoff,  Blatchf.  Prize 
Cas.  463,  19  Fed.  Cas.  No.  11,024;  The 
Abby,  1  Mason  360,  1  Fed.  Cas.  No.  14. 

57.  The  Hiawatha,  Blatchf.  Prize 
Cas.  1,  12  Fed.  Cas.  No.  6,451. 

58.  The  Abby,  1  Mason  360,  1  Fed. 
Cas.  No.  14. 

59.  IT.  S.  —  Ross  V.  Rittenhouse,  8 
Dall.  160,  1  L.  ed.  331.  N.  Y.  — Novion 
V.  Hallett,  16  Johns.  327.    N.  C.  —  Hal- 
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Scope  of  Inquiry.  —  The  jurisdiction  of  prize  courts  is  not  limited  to 
the  determination  of  the  simple  question  of  prize  or  no  prize,  but  they 
may  hear  and  determine  all  questions  respecting  claims  arising  after 
the  capture  of  the  vessel.*" 

Place.  —  A  prize  court  cannot  sit  in  a  neutral  jurisdiction,'*  but  may 
in  the  country  of  an  ally." 

Distribution  of  Prize  Money.—  Wherever  prize  money  is  allowed,  aa 
action  lies  to  compel  its  distribution.^^ 

III.  CLAIMS  ARISING  FROM  REQUISITION  OR  CONFISCA- 
TION.  —  The  procedure  on  claims  ari-sing  out  of  the  confiscation  or 
requisition  of  property  during  war  time,  is  governed  either  by  special 
war  legislation  or  by  the  general  rule:;  as  to  claims  against  the  United 
States.** 


lett  V.  Lamothe,  7  N.  C.  279.  Pa. 
Cheriot  v.  Foussat,  3  Binn.  220.  S.  C. 
Sasportas  v.  Jenniugs,  1  Bay  470.  Eng. 
Camden  v.  Home,  6  Bro.  P.  C.  203,  2 
Eng.  Keprint  1028,  2  II.  Bl.  533,  4  T.  E. 
382,  100  Eng.  Eeprint  1076;  Mitchell 
f.  Eodney,  2  Bro.  P.  C.  423,  1  Eng.  Ee- 
print 1039. 

60.  The  Siren  v.  United  States,  7 
Wall.  (U.  S.)  152,  19  L.  ed.  129;  The 
St.  Lawrence,  2  Gall.  19,  21  Fed.  Cas. 
No.  12,233. 

[a]  "Upon  mature  reflection  and 
examination  of  authorities,  I  am  entire- 
ly satisfied,  that  all  questions  relative 
to  prize  property,  and  of  course  all  in- 
cidental claims  upon  it  by  reason  of 
the  capture,  properly  belong  to  the 
court  having  possession  of  the  property 
either  actually,  or  in  contemplation  of 
law  through  prize  agents,  or  having  a 
right  to  call  for  the  property  in  order 
to  execute  its  decrees,  and  enforce  the 
rights  of  the  parties  connected  with  its 
proceedings;  and  that  it  is  perfectly 
immaterial  whether  the  court  possess 
the  cause  as  of  original  jurisdiction  or 
by  appeal.  Not  to  mention  authorities 
in  the  admiralty,  the  reasoning  in  Smart 
V.  Wolff,  3  Term  E.  323;  Home  v.  Cam- 
den, 1  H.  Bl.  476,  2  H.  Bl.  533,  4  Term 
E.  382,  and  Willis  v.  Commissioners  of 
Prize  Appeals,  5  East  22,  is  in  my 
judgment  decisive."  The  St.  Lawrence, 
2   Gall.   19,  21  Fed.  Cas.  No.   12,233. 

[b]  Claims  existing  previous  to  the 
capture  cannot  be  considered.  This  ex- 
clusion rests  not  on  the  ground  of  any 
supposed  inability  of  the  court  to  pass 
upon  these  claims  correctly,  but  be- 
cause they  are  superseded  by  the  cap- 
ture.    The   Siren  v.  United  States,   7 


Wall.    (U.   S.)    152,   19  L.   ed.   129. 

61.  Wheelwright  v.  Depeyster,  1 
Johns.  (N.  Y.)  471,  3  Am.  Dec.  345 
(any  sale  made  by  such  court  is  void, 
unless  authorized  by  treaty);  Donald- 
son V.  Thompson,  1  Campb.  (Eng.)  429, 
10  Eev.  Eep.  717  (that  is  to  be  con- 
sidered a  neutral  country  for  this  pur- 
pose, in  which  the  forms  of  an  inde- 
pendent neutral  government  are  pre- 
served, although  the  belligerent  may 
have  such  a  body  of  troops  stationed 
there,  as  in  reality  to  possess  the  sov- 
ereign authority);  The  Flad  Oycn,  1 
Chr.   Bob.    (Eng.)    136. 

62.  Oddy  v.  Bovill,  2  East  473,  6 
Rev.  Eep,  482,  102  Eng.  Eeprint  450. 

63.  Bander,  etc.,  Bootv  Case,  L.  E. 

1  Ad.  &  El.  (Eng.)  109,  "12  Jur.  N.  S. 
S19,  35  L.  J.  Adm.  17,  14  L.  T.  Eep. 
(N.  S.)  293;  The  Vecua,  2  Hagg.  Adm. 
(Eng.)  346;  Duckworth  v.  Turcker,  2 
Taunt.  (Eng.)  7;  Brown  v.  Harris,  13 
Ves.  Jr.  552,  9  Rev.  Rep.  221,  33  Eng. 
Eeprint  401.  See  also  U.  S.  —  Proceeds 
of  Prizes  of  War,  Abb.  Adm.  495,  20 
Fed.  Cas.  No.  11,440;  The  St.  Lawrence, 

2  Gall.  19,  21  Fed.  Cas.  No.  12,233. 
N.  J.  —  In  re  Swartwout,  25  N.  J.  Eq. 
369.  Pa.  —  Hendersen  v.  Clarkson,  1 
Yeates  148.  S.  O.  — Allen  v.  McNeel, 
1  Mill  459. 

[a]  Prize  money  is  no  longer  al- 
lowed in  the  United  States.  30  U.  S. 
St.  at  L.  1007,  c.  413,  §  13. 

64.  See  the  federal  statutes  and 
generally    the   title    "United  States." 

[aj  Under  §  10  of  the  so-called  Lever 
Act  (Comp.  St.,  1918,  comp.  St.  Ann. 
Supp.,  1919,  §3115i/8ii)  the  procedure 
is  that  prescribed  for  suits  under  the 
Judicial  Code,   §24,  subdiv.  20   (as  to 
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IV.  GOVERNMENTAL  CONTROL  OF  PUBLIC  UTILITIES  IN 
TIME  OF  WAR,  —  A.  (Jenekal  Statement.  —  During  the  Europeau 
w.nr,  ronirress  riiactod  statutes  and  passed  resolutions  empowering  tli« 
pri'sident.  in  time  of  war,  to  take  possession  and  assume  control  of 
public  utilities.*"'*  This  assumption  of  control  by  the  government  i« 
within  the  war  power  of  the  United  States,"*  and  these  statutes  and  re- 
solutions are  therefore  constitutional." 

Pursuant  to  these  statutes  and  resolutions  the  president  assumed 
control  of-  the  utilities  and  exercised  his  power  through  designated 
officers,  who  were  empowered  to  make  general  and  special  orders  neces- 
sary to  the  exercise  of  the  powers  conferred.** 

B.  Construction  of  Statutes  and  Resolutions.  —  A  resolution  of 
congress  authorizing  the  assumption  of  control  of  public  utilities  should 
be  liberally  construed."" 

C.  Inquiry  Into  Exercise  of  and  Extent  of  Powers. — The  courts 
have  power  to  determine  the  extent  of  the  powers  conferred  by  a  stat- 
ute authorizing  the  president  to  take  possession  of  public  utilities  in 
time  of  war,'°  and  may  restrain  an  excessive  exercise  of  power  by  ap- 
propriate writs.'^    But  in  acQprdance  with  the  general  rules,  it  is  be- 


which  see  the  title  "United  States"). 
National  Casket  Co.  v.  United  States, 
263  Fed.  246. 

[b]  Confiscation  during  Civil  War, 
see  12  U.  S.  St.  at  L.  591,  and  Phoenix 
Bank  v.  Kisley,  111  U.  S.  125,  4  Sup. 
Ct.  322,  28  L.  ed.  374;  The  Confiscation 
Cases,  20  Wall.  (U.  S.)  92,  22  L.  ed.  320. 

65.  39  St.  at  L.  645,  c.  418;  Amp. 
St.  §  1974a,  9  Fed.  St.  Ann.,  2  ed. 
p.  1095,  40  St.  at  L.  456,  c.  '25,  §  10; 
Comp.  St.  §  3115%j,  Fed.  St.  Ann. 
Supp.,  1918,  p.  762;  Joint  Resolution 
of  Congress  of  July  18,  1918. 

66.  Lavalle  v.  Northern  Pac.  R.  Co., 
143  Minn.  f4,  172  N.  VV.  918,  4  A.  L. 
R.  1659. 

67.  See  the  following  cases:  U.  S. 
Dakota  Cent.  Tel.  Co.  v.  South  Dakota 
ex  rcl.  Payne,  250  U.  S.  163,  39  Sup.  Ct. 
507,  63  L.  ed.  910,  P.  U.  R.  1919D,  717, 
4  A.  L.  R.  1623;  Northern  Pac.  R.  Co. 
t.  North  Dakota,  250  U.  S.  133,  39  Sup. 
Ct.  502,  63  L.  ed.  897,  P.  U.  R.  19190, 
705;  Wainwright  v.  Pennsylvania  R. 
Co.,  253  Fed.  459;  Dooley  v.  Pennsyl- 
vania R.  Co.,  250  Fed.  142.  Ala. 
Vaughn  v.  State  (Ala  App.),  81  So.  417. 
Mass.  —  Public  Service  Com.  v.  New 
England  Tel.  &  Tel.  Co.,  2:;2  Mass.  465, 
122  N.  E.  567,  4  A.  L.  R.  1GG2,  P.  U.  R. 
1919D,  49.  Minn.  —  Lavalle  v.  North- 
ern Pac.  Rv.  Co.,  143  Minn.  74.  172 
N.  W.  918,  4  A.  L.  R.  1659. 
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But  see  Schumacher  v.  Pennsylvania 
R.  Co.,  106  Misc.  564,  175  N.  Y.  Supp. 
84. 

[a]  Power  of  Courts.  —  Whether  the 
exigencies  exist  which  authorize  con- 
gress to  enact  a  statute  empowering 
the  president  to  take  control  of  and 
operate  public  utilities  in  time  of  war, 
is  for  congress  to  determine,  and  its 
determination  cannot  be  questioned  by 
the  courts,  if  there  is  any  substantial 
ground  therefor.  Wainwright  V.  Penn- 
sylvania R.  Co.,  253  Fed.  459. 

68.  See  Dahn  v.  McAdoo,  256  Fed. 
549;  Commercial  Cable  Co.  v.  Burleson, 
255  Fed.  99  (dismissing  bill  for  in- 
junction); Muir  V.  Louisville  &  N.  R. 
Co.,  247  Fed.  8S8;  Rhodes  v.  Tatum 
(Tex.  Civ.  App.),  206  S.  W.  114. 

As  to  Talidity  of  certain  orders,  see 
infra,  IV,  D,  3,  and  5. 

69.  SouthwcFlcrn  Tel.  &  Tel.  Co.  V. 
Houston,  256  Fed.  690. 

70.  Dakota  Cent.  Tel.  Co.  v.  South 
Dakota  ex  rel.  Payne,  250  U.  S.  1C3, 
39  Sup.  Ct.  607,  63  L.  ed.  910,  4  A.  L. 
R.  1632,  P.  U.  R.  1919D,  717;  United 
States  R.  Administration  v.  Burch,  254 
Fed.  140. 

71.  Northern  Pac.  E.  Co.  v.  North 
Dakota,  250  U.  S.  135,  39  Sup.  Ct.  502, 
63  L.  ed.  897,  P.  U.  R.  1919D,  705,  ap- 
plication for  mandamus.  See  the  tillea, 
' '  Mandamus ; "   "  Inj  unction. ' ' 
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yond  the  power  of  the  courts  to  inquire  into  an  excess  or  abuse  of  dis- 
cretion in  exercising  the  powers  thus  conferred."-  And  the  termination 
of  hostilities  under  an  armistice  does  not  justify  judicial  interference 
to  restrain  the  further  exercise  of  control," 

D.  Actions  By  and  Against  Public  Utility  or  Director-General. 
1.  In  General.  —  The  statute  relating  to  federal  control  of  carriers 
specifically  authorizes  the  bringing  of  actions  at  law  or  in  equity  by 
and  against  the  carriers,  and  the  recovery  of  judgment  therein/*  and 
forbids  the  interposing  of  defenses  on  the  ground  that  the  carrier  is 
an  instrumentality  or  agency  of  the  government.'^    The  liability  of  the 


[a]  Action  Against  Government. — An 
action  against  officers  of  a  telegraph 
company  under  federal  control  to  re- 
strain them  from  exceeding  their 
authority  is  not  an  action  against  the 
government.  State  r.  Cumberland  T. 
&  T.  Co.,  120  Miss.  325,  81  So.  404,  82 
So.  311.  See  the  title  ''United 
States."  But  see  Public  Service  Com. 
f.  New  England  Tel.  &  Tel.  Co.,  232 
Mass.  465,  122   N.   E.  567. 

72.  Burleson  v.  Dempcy,  250  U.  S. 
191,  39  Sup.  Ct.  511,  63  L.  ed.  929; 
Dakota  Cent.  Tel.  Co.  v.  South  Dakota 
ex  rel.  Payne,  250  U.  S.  163,  39  Sup.  Ct. 
507,  63  L.  ed.  910,  P.  U.  E.  1919D,  717, 
4  A.  L.  R.  1623;  Xueoes  Valley  Town- 
Site  Co,  V.  McAdoo,  257  Fed.  143,  149; 
Southwestern  Tel.  &  Tel.  Co.  v.  Hous- 
ton, 256  Fed.  690, 

[a]  Under  a  resolution  authorizing 
the  president  to  seize  cables  when  he 
deems  it  necessary  for  the  national 
security  and  defense,  the  determination 
of  the  president  in  seizing  the  cables  is 
final  and  cannot  be  reviewed  by  the 
courts.  Commercial  Cable  Co.  v.  Bur- 
leson,   255   Fed.   99. 

fb]  The  increasing  of  telephone  and 
telegraph  rates  on  intrastate  business 
by  the  postmaster  general  will  not  be 
enjoined.  Dakota  Cent.  Tel.  Co,  v. 
South  Dakota  ex  rel.  Pavne,  250  U.  S, 
163,  39  Sup.  Ct.  507,  63"L.  ed.  910,  P, 
U,  R.  1919D,  717,  4  A.  L.  R,  1632;  State 
ex  rel.  Smith  v.  Burleson  (Ala.),  82  So. 
458. 

73.  State  v.  Northern  Pac.  Ey.  Co., 
(N.  D.),  172  N.  W,  324, 

74.  40  St,  at  L.  451,  c.  25,  §  10, 
Comp.  St.  I  3115%.],  Fed.  St.  Ann. 
Supp.  1918,  p.  762,  and  the  following; 
U.  S.  —  Ilaubert  v.  Baltimore  &  O.  R. 
Co.,  259  Fed.  361;  Johnson  r.  McAdoo, 
257  Fed.  757;  Postal  Tel.  Cable  Co.  v. 
Call,   255   Fed.    850,   167   C.   C.   A.   178; 


Wainwright  r.  Pennsylvania  R.  Co.,  253 
Fed.  459,  Ky,  —  Louisville  &  N,  R.  Co, 
V.  Steele,  180  Ky.  290,  202  S.  W.  878. 
Mass.  —  West  v.  New  York,  N,  H.  & 
H.  R,  Co.,  123  N,  E,  621,  JMinn.  —  La- 
valle  r.  Northern  P.  Ry,  Co.,  143  Minn. 
74,  172  N.  W.  91S,  4  A,  L.  R,  1659. 
Miss.  —  Dantzler  Lumber  Co.  v.  Texas 
&  P.  R,  Co.,  119  Miss.  328,  80  So.  770, 
4  A,  L,  R,  1669,  N.  Y.  — Benjamin 
Moore  &  Co,  v.  Atchison  T,  &  S.  F,  R, 
Co,,  106  Misc.  58,  174  N,  Y,  Supp.  60, 
N.  D.  —  McGregor  r.  Great  Northern 
R,  Co.,  172  N.  W,  841,  4  A.  L.  R,  1635, 
Vt.  —  Le  Clair  v.  Montpelier  &  W,  R, 
Co.,  106  Atl.  587. 

[a]  The  effect  of  the  statute  is  to 
limit  the  interference  of  the  govern- 
ment control  in  the  prosecution  of 
actions  against  carrier  whether  at  law 
or  in  equity  to  the  enforcement  of  the 
judgment  or  decree,  and  not  to  intcr- 
fer  with  the  right  of  the  plaintiff  to 
obtain  a  judgment  or  decree  against 
the  carriers.  The  express  words  of  the 
statute  require  the  court  to  proceed  to 
judgment  or  decree  in  any  pending 
cause,  and  to  prohibit  any  defense  be- 
ing made  upon  the  idea  that  the  carrier 
or  its  property  is  in  government  con- 
trol or  possession.  Postal  Tel,  Cable 
Co,  V.  Call,  255  Fed,  850,  167  C.  C,  A, 
178. 

[b]  A  suit  against  the  director  gen- 
eral interfering  with  his  possession  and 
control  of  the  property  under  his  con- 
trol is  not  one  against  the  carrier  with- 
in the  meaning  of  the  statute.  Nuccea 
Valley  Town-Site  Co,  v.  M'Adoo.  257 
Fed,  143. 

\f]  A  telegraph  company  may  in- 
stitute condemnation  proceedings,  while 
under  federal  control.  Postal  Tel,  Cable 
Co.  V.  Call,  255  Fed,  8.50,  167  C.  C,  A. 
178. 

75.     Postal  Tel.  Cable  Co.  r.  Call,  255 
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carrier  continues,  anil  it  is  competent  for  a.  suitor  to  resort  to  the  ordin- 
ary leiral  ren\edies  to  enforce  it,'"  except  in  so  far  as  he  is  limited  by 
otiier  provisions  of  the  statute,"  or  by  valid  g:eueral  orders  made  pur- 
suant thereto  by  tiie  director  general  in  charge  of  the  utility.^*  But  it 
has  been  held  that  it  is  not  the  purpose  of  the  statute  to  authorize  suits 
against  the  carrier  to  enforce  liabilities  due  to  operation  by  the  agencies 
having  possession  by  virtue  of  the  acts  authorizing  such  control.^'^ 

2.  Jurisdiction.  —  The  statute  under  discussion  does  not  disturb  the 
jurisdiction  of  the  courts  over  actions  by  or  against  railroad  com- 
panies,'^'' except  that  diversity  of  citizenship  cannot  be  relied  upon.^^ 
A  suit  by  or  against  the  director  general  as  such  is  one  arising  under 
the  laws  of  the  United  States  and  is  within  the  jurisdiction  of  the  fed- 
eral courts.^-  And  a  suit  to  enforce  the  orders  of  the  government  of- 
ficer or  agency  with  respect  to  a  public  utility,  is  one  arising  under  the 
laws  of  the  United  States  and  therefore  within  the  jurisdiction  of  the 
federal  courts." 

3.  Venue.  —  The  venue  of  actions  by  or  against  carriers  under  fed- 
eral control  is  governed  by  the  general  rules  relating  to  venue,^*  except 
in  so  far  as  they  have  been  changed  by  valid  general  orders  of  the  direc- 
tor general.^' 


Fed.  SoO,  167  C.  C.  A.  178. 

76.  McGregor  v.  Great  Northern  R. 
Co.  (N.  D.),  172  N.  W.  841,  4.  A.  L.  R. 
1635. 

77.  See  infra,  IV,  D,  9. 

78.  See  infra,  IV,  D,  3  and  5. 

79.  Haubert  v.  Baltimore  &  O.  R. 
Co.,  259  Fed.  361;  Hatcher  v.  Atchi- 
son, T.  &  S.  F.  R.  Co.,  258  Fed.  952; 
Mardis  v.  Hines,  258  Fed.  945;  Ruther- 
ford V.  Union  Pac.  R.  Co.,  254  Fed.  880. 
See  Vaughn  v.  State  (Ala.  App.),  81 
So.  417;  Sacona  v.  Pullman  Co.,  174 
N.  Y.  Supp.  536.  See  also  McGregor  v. 
Great  Northern  R.  Co.  (N.  D.),  172  N. 
W.   841,   4   A.   L.   R.   1635,   query. 

[a]  Holdings  to  the  contrary  are  not 
•Teased  on  sound  reasoning  and  should 
not  be  followed.  Haubert  v.  Baltimore 
&  O.  R.  Co.,  259  Fed.  361. 

80.  Benjamin  Moore  &  Co.  v.  Atchi- 
son, T.  &  S.  F.  R.  Co.,  106  Misc.  58,  174 
N  Y.  Supp.  60.  See  the  titles,  "Inter- 
state Commerce;"  "Jurisdiction;" 
"Railroads; ' '  "United  States  Courts; ' ' 
and    17    Standard   Proc.    827. 

81.  Blevins  v.  Hines,  264  Fed.  1005. 

82.  Blevins  r.  Hines,  264  Fed.  1005; 
Nueces  Valley  Town-Site  Co.  v.  Mc- 
Adoo,  257  Fed.  143. 

As  to  jurisdiction  over  suits  arising 
under  laws  of  the  United  States,  see 
the  title,  "United  States  Courts." 
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fa]  A  suit  to  enjoin  the  director 
general  from  changing  the  location  of 
certain  of  his  employees  is  a  suit  aris- 
ing under  the  constitution  and  laws  of 
the  United  States  and  therefore  within 
the  jurisdiction  of  the  federal  courts. 
Nueces  Valley  Town-Site  Co.  v.  Mc- 
Adoo,  257   Fed.   143. 

Jurisdiction  of  suit  by  director  gen- 
eral to  enjoin  sale  on  execution,  see 
infra,  IV,  D,  9. 

83.  West  Va.  Traction  &  Elec.  Co. 
r.  Elm  Grove  Min.  Co.,  253  Fed.  772, 
order  of  final  administrator. 

84.  U.  S.  —  Fricsen  r.  Chicago,  R.  I. 
&  P.  R.  Co.,  254  Fed.  875.  Mass.— West 
V.  New  York,  N.  H.  &  H.  R.  Co.,  123  N. 
E.  621.  N.  Y.  — Benjamin  Moore  & 
Co.  V.  Atchison,  T.  &  S.  F.  R.  Co.,  106 
Mise.  58,  174  N.  Y.  Supp.  60. 

See  the  title,  "Venue,"  and  14 
Standard  Proc.  242;  10  Standard 
Proc.  226. 

85.  Gen.  Orders,  No.  18,  18a. 

[a]  The  order  Is  Valid.  —  Cocker  v. 
New  York,  O.  &  W.  R.  Co.,  253  Fed. 
G76;  Wainwright  v.  Pennsylvania  R. 
Co.,  253  Fed.  459. 

[h]  The  Order  Is  Void.  — U.  S. 
Haubert  v.  Baltimore  &  O.  R.  Co.,  259 
Fed.  361;  Friesen  v.  Chicago  R.  I.  & 
P.  R.  Co.,  254  Fed.  875,  holding  the 
general  order  is  not   effective  to  limit 
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4.  Removal  of  Causes.  —  The  right  to  remove  causes  to  the  federal 
courts  not  transferable  prior  to  the  federal  control  is  denied  by  the 
statute."^ 

5.  Parties.  —  Actions  may  be  brought  against  the  utility  as  such, 
not\^^thstanding  federal  control,"  unless  it  is  otherwise  provided  by 
statute  or  general  order.^^  General  order  No.  50  requires  that  actions 
brought  after  its  passage  upon  causes  of  actions  arising  during  or  out 
of  federal  control  be  brought  against  the  director  general,  and  author- 
izes the  substitution  of  the  director  general  for  the  corporation  in 
actions  against  it  and  the  dismissal  of  the  company  therefrom.««  There 
is  Some  doubt  as  to  the  validity  of  this  order,  however.^^    The  govern- 


the  venue  to  the  counties  therein 
named.  N.  Y.  —  Beniamin  Moore  &  Co. 
f.  Atchison  T.  &  S.  F.  E.  Co.,  106  Misc. 
58,  174  N.  Y.  Supp.  60.  Tex.  — El 
Paso  &  S.  W.  R.  Co.  V.  Lovick  (Tex. 
Civ.  App.),  210  S.  W.  283;  Rhodes  v. 
Tatum  (Tex.  Civ.  App),  206  S.  W.  114. 
[c]  The  order  is  inapplicable  to 
actions  begun  previous  "to  its  issuance 
West  r.  New  York,  N.  H.  &  H.  E.  Co., 
(Mass.),  123  N.  E.  621. 

86.  40  St.  at  L.  456,  c.  25,  §10; 
Muir  V.  Louisville  &  N.  R.  Co.,  247  Fed. 
8S8.  See  the  title,  "Removal  of 
Causes." 

87.  C.  F.  Witherspoon  &  Sons  v. 
Postal  Tel.  &  Cable  Co.,  257  Fed.  758. 

88.  See  infra,  this  section. 


89.  U.  S.  — Dahn  f. 
Fed.  ■549;  Rutherford  i: 
Co.,  254  Fed.  880.  N.  Y. 
V.  Pennsylvania  R.  Co., 
175  N.  Y.  Supp.  84.  N. 
Hines,  100  S.  E.  617.  S 
Southern  R.  Co.,  99  S. 


McAdoo,  256 
Union  Pac.  R. 
—  Schumacher 
106  Misc.  564, 
C.  —  Owens  v. 

C.  —  Castle  V. 
E.  846. 


[a]  Order  Is  Valid.  —  Blevins  v. 
Hines,  264  Fed.  100.";  Nash  r.  South- 
ern Pac.  Co.,  260  Fed.  2^0;  Dahn  v. 
McAdoo,  256  Fed.  549;  Rutherford  v. 
Union  Pac.  R.  Co.,  254  Fed.  880  (hold- 
ing the  director  general  is  a  "carrier" 
within  the  meaninjj  of  §  10  of  the  stat- 
ute);  CasMe  r.  Southern  R.  Co.  (S. 
C).  99  S.   E.   846. 

[b]  Order  Is  Void.  — U.  S.  — .Tohn- 
Bon  r.  McAiloo,  2.j7  F'd.  7."j7.  Ala. 
Vaughn  v.  Slate  (Ala.  App.),  81  So.  417. 
Minn.  —  Gdwan  r.  McAdoo,  143  Minn. 
227,  173  N.  W.  440;  Lavalle  r.  North- 
ern Pac.  Rv.  Co.,  143  Minn.  74,  172  N. 
W.  918,  4  A.  L.  R.  1659.  Wis.— Franke 
r.  Chicago  &  N.  VV.  Ry.  Co.,  173  N.  W. 
701. 


[c]  Whether  a  Suit  Against  the 
Government.  —  An  action  against  the 
director  general  based  on  any  contract 
or  act  of  his  is,  in  effect,  a  suit  against 
the  United  States,  but  it  has  given  its 
consent  to  be  sued.  Haubert  v.  Balti- 
more &  O.  R.  Co.,  259  Fed.  361. 

[d]  The  order  is  not  applicable  to 
causes  of  action  vested  prior  (1)  to 
the  issuance  of  the  order.  McGregor 
r.  Great  Northern  R.  Co.,  (N.  D.)  172 
N.  W.  841,  4  A.  L.  R.  1635.  (2)  And  it 
is  not  applicable  to  actions  filed  prior 
to  its  issuance,  particularly  if  the  com- 
pany has  ceased  to  be  operated  b.y  the 
director  general.  Scarborough  v.  Louis- 
iana R.  &  Nav.  Co.,  145  La.  323,  82 
So.  286;  Smith  r.  Atlantic  Coast  Line 
R.  Co.  (S.  C),  100  S.  E.  148. 

fe]  The  order  is  permissive  merely, 
and  gives  the  plaintiffs  the  right  to 
substitute  the  director  general  if  he 
wishes.  Jensen  v.  Lehigh  Valley  R. 
Co.,  255  Fed.  795. 

[f]  On  motion  of  the  defendant,  the 
director  general  will  not  be  substituted. 
Jensen  v.  Lehigh  Valley  R.  Co.,  255 
Fed.  795. 

fg]  On  motion  of  the  director  gen- 
eral, he  may  be  substituted  as  defend- 
ant. Nash  V.  Southern  Pac.  Co.,  260 
Fed.  280. 

[h]  A  supplemental  summons  to 
bring  in  the  director  general  is  not 
required  or  authorized  and  will  not  be 
<iirected  by  the  order  of  substitution. 
Sagona  v.  Pullman  Co.,  174  N.  Y.  Supp. 
536. 

\\]  Suit  should  not  be  in  personal 
name  of  the  pcrsnn  filling  the  ofTice, 
but  in  the  name  of  the  office.  See 
P.lovins  r.  ITines,  264  Fed.   in05. 

90.     Soe  nupra,   tlii.s  section. 
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ment  cannot  ho  made  a  jiarty  in  the  absence  of  its  consent.** 

6.  Original  Process.  —  Oris^inal  process  must  be  served  in  accord- 
ance with  the  ireueral  rules.°- 

7.  Time  of  Trial.  —  General  order  No.  2G  provides  in  effect  that 
■when  a  present  trial  of  actions  not  subject  to  the  g^cneral  order  fixing 
veinie  would  be  prejudicial  to  the  just  interests  of  the  government,  the 
suit  shall  not  be  tried  during  the  period  of  federal  control." 

8.  Judgment  and  Enforcement  Thereof.  —  The  federal  statute  not 
onlj''  authorizes  the  bringing  of  actions  but  the  rendition  of  valid  judg- 
ments against  corporations."*  Such  judgments  may  be  enforced  by  the 
same  remedies  as  formerl}'',^^  except  as  the  statute  provides  otherwise."* 

9.  Mesne  and  Final  Process.  —  The  statute  as  to  federal  control  of 
public  utilities  provides  that  no  process,  mesne  or  final,  shall  be  levied 
against  any  property  under  such  federal  control."'  The  purpose  of  this 
statute  is  to  prevent  the  seizure  of  property  necessary  to  be  used  in 
the  maintenance  of  a  transportation  system."^    And  therefore,  the  right 


91.  Public  Service  Com.  v.  New 
England  Tol.  &  Tel.  Co.,  232  Mass.  465, 
122  X.  E.  567,  4  A.  L.  R.  1662,  P.  U.  R. 
1919D,  49,     See  supra,  I. 

92.  See  the  titles,  "Service  of  Pro- 
cess and  Papers;"  "Corporations;" 
"Kailroads." 

[a]  On  Whom  Process  Served.  —  On 
the  assumption  of  control  of  a  public 
utility  by  the  government,  the  em- 
ploj-es  who  retain  their  positions  be- 
come the  employes  of  the  government, 
so  that  service  of  process  upon  them  is 
insufficient  to  confer  jurisdiction  over 
the  corporation  as  to  cause  of  actions 
originating  prior  to  such  control.  South- 
ern Cotton  Oil  Co.  V.  Atlantic  Coast 
Line  R.  Co.,  257  Fed.  139. 

93.  See  Haubcrt  v.  Baltimore  &  0. 
R.  Co.,  259  Fed.  361 ;  El  Paso  &  S.  W. 
R.  Co.  V.  Loviek  (Tex.  Civ.  App.),  210 
S.  W.  283,  and  Rhodes  v.  Tatum  (Tex. 
Civ.  App.),  206  S.  W.  114,  as  to  the 
validit}'  of  the  order. 

[a]  Showing  Required.  —  (1)  The 
applicant  must  show  that  the  interests 
of  the  government  would  be  prejudiced 
by  reason  of  a  present  trial.  Harnick 
f.  Pennsylvania  R.  Co.,  254  Ped.  748. 
(2)^  An  application  is  not  sufficient 
which  does  not  state  the  names  and 
residences  of  the  alleged  witnesses,  or, 
if  they  live  without  the  state,  which 
does  not  show,  the  reason  why  their 
testimony  cannot  be  taken  by  commis- 
sion should  be  stated,  or  why  if  they 
are  required  to  travel  long  distances 
to    attend   in    person,    the    interests    of 
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the  government  would  be  prejudiced 
thereby,  or  why  any  witness  living  at 
a  distance  could  not  attend  a  trial 
where  the  action  is  pending,  as  easily 
as  in  a  state  where  the  action  might 
have  been  brought  under  the  general 
order  fixing  the  venue.  Benjamin 
Moore  &  Co.  v.  Atchison  T.  &  S.  F.  R. 
Co.,  106  Misc.  58,  174  N.  Y.  Supp.  60. 
[b]  It  is  discretionary  with  th© 
court,  under  order  No.  26,  whether  or 
not  an  action  should  be  stayed  or  con- 
tinued. Haubert  v.  Baltimore  &  O.  Ry. 
Co.,  259  Fed.  361;  Harnick  v.  Penn- 
sylvania R.  Co.,  254  Fed.  748;  Cocker 
V.  New  York,  O.  &  W.  R.  Co.,  253  Fed. 
676;  Illinois  Cent.  R.  Co.  v.  Ryan, 
(Tex.  Civ.  App.),  214  S.  W.  642. 

94.  See  siipra,  IV,  D,  1. 

[a]  Form  of  Judgment.  —  An  order 
that  no  execution  issue  against  any  of 
defendant's  property  under  federal 
control  is  not  essential  to  the  effective- 
ness of  the  statutory  prohibition 
against  the  issuance  of  process.  Le 
Clair  V.  Montpelier  &  W.  R.  Co.  (Vt.), 
106  Atl.  587.  As  to  such  statute,  see 
infra,  IV,  D,  9. 

95.  McGregor  r.  Great  Northern  R. 
Co.  (N.  D.),  172  N.  W.  841,  4  A.  L.  R. 
1635. 

96.  See    infra,    IV,   D,    9. 

97.  See  the  statutes,  and  the  follow- 
ing cases:  Dahn  v.  McAdoo,  256  Fed. 
549;  Jensen  v.  Lehigh  Valley  R.  Co., 
255  Fed.  795;  Le  Clair  v.  Montpelier  & 
W.  R.  Co.  (Vt.),  106  Atl.  587. 

98.  Dantzler   Lumber   Co.   v,   Texas 
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of  issuing  and  levying  attachments,^^  garnishments,^  executions.^  in- 
junction, either  temporary  or  permanent,^  or  like  process  which  will  in- 
terfere with  the  possession  of  property  under  federal  control  is  sus- 
pended during  the  continuance  of  such  control.  But  a  railroad  corpora- 
tion under  federal  control  is  not  exempt  from  a  garnishment  merely 
requiring  it  to  answer  whether  it  is  indebted  to  another.*  And  a  levy 
upon  property  of  the  utility  not  in  the  legal  possession  of  the  govern- 
ment is  not  within  the  prohihition  of  the  statute.^  So  also  it  has  been 
held  that  this  statute  does  not  prohibit  a  proceeding  to  compel  the  utility 
from  performing  its  duties  to  the  state.*' 

An  order  made  pursiunt  to  an  ordinance  establishing  fire  limits,  which  directs 
the  erection  of  a  new  station  in  place  of  a  wooden  structure,  is  not 
within  the  operation  of  the  statute.^ 


&  P.  R.  Co.,  119  Miss.  328,  80  So.  770, 
4  A.   L.   R.   1669. 

99.  Ky.  —  Louisville  &  N.  R.  Co.  v. 
Steele,  180  Ky.  290,  202  S.  W.  878. 
Mass.  — West  v.  New  York,  N.  H.  & 
H.  R.  Co.,  123  N.  E.  621.  Tenn.  —Dick- 
ens V.  Bransford  Realtv  Co.,  141  Tenn. 
387,  210  S.  W.  644. 

1.  Dooley  v.  Pennsylvania  R.  Col 
250  Fed.  142;  Dickens  v.  Bransford 
Realty  Co.,  141  Tenn.  387,  210  S.  W. 
644. 

[a]  Traffic  balances  which  go  to 
make  up  the  working  or  liquid  capital 
of  a  railroad  company  are  not  sub.iect 
to  garnishment  during  federal  control. 
Dooley  v.  Pennsylvania  R.  Co.,  250  Fed. 
142. 

fb]  A  creditor  of  an  employee  of  » 
railroad  corporation  undor  federal 
control  cannot  garnishee  his  salary. 
Dickens  r.  Bransford  Realtv  Co.,  141 
Tenn.  387,  210  S.  W.  644. 

2.  U.  S.— Dahn  r.  McAdoo,  256  Fed. 
649.  Ky.  — Louisville  &  N.  R.  Co.  r. 
Steele,  180  Kv.  290,  202  S.  W.  878. 
Mass.— West  i".  New  York,  N.  H.  &  H. 
R.  Co.,  123  N.  E.  621.  N.  D.  — Mc- 
Gregor r.  Great  Northern  R.  Co.,  172 
N.  W.  8tl,  4  A.  L.  R.  16.-^5. 

3.  Nueces  Vallcv  Town-Site  Co.  v. 
M'Adoo,   2r,7   Fed.  "143. 

fa]  An  iniunction  prohibiting  the 
director  general  from  transferring  cer- 
tain officials  from  one  place  to  anothei 
is  within  the  prohibition  of  the  Htat- 
nte.  Nueces  Vallev  Town-Site  Co.  r. 
M'Adoo,  257  F<-<\.   143. 

4.  Dant/lor  Lumber  Co.  r.  Texas  & 
P.  R.  Co.,  119  Miss.  .328,  80  So.  770, 
4  A.  L.  R.  1669. 

6.    United  States  R.  AdminiBtration 


r.  Burch,  2.54  Fed.  140;  Schumacher  v. 
Pennsylvania  R.  Co.,  106  Misc.  564,  175 
N.  Y.  Supp.  84. 

[a]  A  levy  upon  property  othei 
than  that  employed  in  the  transporta- 
tion of  passengers  and  freight  is  not 
prohibited  by  the  statute.  The  federal 
government  has  not  taken  possession  of 
sums  of  money  on  hand  or  in  bank  aa 
the  result  of  the  operation  of  the  rail- 
road, or  of  holdings  of  stock  and  bonds 
of  subsidiary  companies.  All  property 
of  this  class  may  be  reached  by  judg- 
ment creditors  in  appropriate  proceed- 
ings to  satisfy  valid  judgments  against 
the  corporation.  Schumacher  v.  Penn- 
sylvania R.  Co.,  106  Misc.  564,  175  N. 
Y.  Supp.  84. 

Tb]  When  federal  control  is  relin- 
quished, the  prohibition  of  the  statute 
ceases.  Schumacher  v.  Pennsylvania 
R.  Co,  106  Misc  564,  175  N  Y  Supp. 
84. 

[c]  A  lawful  owner  of  goods  In 
transit  may  take  them  by  judicial  pro- 
cess, notwithstanding  general  order  No. 
43  providing  no  money  or  other  prop- 
erty under  federal  control  shall  bo 
subject  to  garnishment  or  like  process. 
Salant  v.  Pennsylvania  R.  Co.,  1S8  App. 
Div.  851,  177  N.  Y.  Supp.  475.  But  seo 
United  States  v.  Kambeitz,  256  Fed. 
247,  250. 

6.  In  re  Morris  Ave.  Bridge,  105 
Misc.   659,   174   N.   Y.   Sui)p.   682. 

fa]  A  railroad  may  be  required  by 
mandamus  to  rejiair  a  bridge,  though 
it  is  uiidiT  federal  control.  In  re  Mor 
ris  Ave.  Bridge,  105  Mis.-.  659,  174  N, 
Y.  Supp.  682. 

7.  Commercial  Club  r.  Chicago  St. 
P.,  M.  &  0.  Ry.  Co.,  142  Minn.  169,  171 
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The  ndniinistrntion  may,  of  conrso,  voluntarily  pay  jndp:inents 
n<?ainst  the  corporation,  as  proper  claims  arising  under  its  control,* 
or  congress  may  ]irovide  for  its  payment  as  it  sees  fit.'^ 

Remedies  on  Violation  of  Statute. —  \  sale  of  land  under  an  execution 
in  violation  of  tlio  statutory  prohil)ition  may  be  enjuint'd.^° 

V.  ESPIONAGE  ACT. —  An  indictment  for  the  violation  of  the 
espionage  a^t  ''  must  charge  an  offense  in  accordance  with  the  general 
rules."  It  is  insuilficient  to  follow  the  language  of  the  statute,  general 
in  terms,  without  stating  the  particular  facts  and  circumstances  of  the 
crime.^^ 

In  charging  the  making  or  conveying  of  false  reports  or  statements 
with  intent  to  cause  any  result  forbidden  by  the  espionage  act,  the  in- 
dictment" must  charge  wilfulness,"  and  an  unlawful  intent,^'  and  it 


N.  "W.  312.  Co7itra,  St.  Louis-San  Fran- 
cisco Ky.  Co.  V.  State  (Okla.),  170  Pac. 
1146.  And  see  also  Commercial  Club 
f.  Chicago,  M.  &  St.  P.  E.  Co.  (S.  D.), 
170  N.  W.  149. 

8.  Dahn  v.  McAdoo,  256  Ted.  549; 
McGrog;or  r.  Great  Northern  K.  Co., 
(X.  D.),  172  N.  W.  841,  4  A.  L.  R. 
1635. 

9.  Dahn  v.  McAdoo,  256  Fed.  549. 

10.  United  States  R.  Administra- 
tion r.  Burch,  254  Fed.  140. 

As  to  injunction  against  executions 
generally,   sec   16   Stand^vrd  Proc.  450. 

[a]  Jurisdiction.  —  A  suit  by  the 
director  general  to  enjoin  an  execution 
eale  in  violation  of  the  statute,  is  an 
rction  of  a  civil  nature  in  equity 
brought  by  an  officer  of  the  United 
States,  and  arising  uhder  the  laws  of 
the  United  States,  and  is  therefore 
within  the  jurisdiction  of  the  federal 
courts.  United  States  R.  Administra- 
tion V.  Burch,  254  Fed.  140.  See  the 
title,   "United   States   Courts." 

11.  U.  S.  Comp.  St.,  §  10212a,  i. 

12.  Fonfana  v.  United  States  (C.  C. 
A.)  262  Fed.  283.  Sr>e  the  title,  "In- 
dictment and  Information." 

[a]  Indictments  Held  Sufficient. 
Doe  f.  United  States,  253  Fed.  903, 1G6 
C.  C.  A.  3  (obstructing  enlistment  ser- 
vice); United  States  v.  Boutin,  251 
Fed.  313  (distributing  pamphlets  con 
taining  false  statements,  etc.);  United 
States  r.  Pierce,  245  Fed.  878,  888 
(conspiracy);  United  States  v.  Sugar- 
man,  245  Fed.  604  (attempt  to  cause 
insubordination  and  refusal  of  duty); 
State  f.  Freerks,  110  Minn.  349,  168  N. 
W.  23. 

[b]  The  statutory  intent  (1)   must 
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he  alleged  when  pleading  the  com- 
pleted offense.  O'Hare  v.  United 
States,  253  Fed.  538,  165  C.  C.  A.  208, 
holding  intent  to  be  sufficiently  al- 
leged. See  12  Standard  Proc.  402.  (2) 
But  in  alleging  an  attempt  to  cause  in- 
subordination it  is  unnecessary  to  al- 
lege specifically  the  intent  to  cause 
insubordination.  United  States  V. 
•Sngarman,  245  Fed.  604.  See  12  Stand- 
ard Proc.  403,  note  33. 

[c]  Eridentiary  Matter.  —  In  alleg- 
ing the  causing  or  attemj)ting  to  cause 
insubordination  or  refusal  of  duty  by 
urging,  counseling  and  advising  dis- 
loyalty, it  is  not  necessary  to  allege 
what  was  said  by  way  of  such  urging 
and  counseling,  as  that  is  evidence. 
United  States  v.  Sugarman,  245  Fed. 
604. 

13.  Collins  V.  United  States,  253 
Fed.  609.  See  also  Doe  v.  United 
States,  253  Fed.  903,  166  C.  C  A.  3,  ob- 
structing the  recruiting  and  enlistment 
service.     See  12  Standard  Proc.  447. 

[a]  Thus  It  is  insufficient  merely  to 
charge  that  the  defendant  made  and 
conveyed  false  reports  (1)  with  intent 
to  interfere  wifh  the  military  opera- 
tions of  the  United  States.  What  the 
reports  were  must  be  stated.  (2)  A 
bill  of  particulars  cannot  aid  an  indict- 
ment failing  to  state  what  reports  or 
Btatements  were  made.  Collins  v.  United 
States,  253  Fed.  609,  165  C.  C.  A.  637; 
Foster  v.  United  States,  253  Fed.  481, 
165  C.  C.  A.  193.  See  tn/Va,  this  seC' 
tion. 

14.  United  States  f.  Schutte,  252 
Fed.  212. 

15.  Guggolz  r.  United  States  (C.  0. 
A.),  262  Fed.  764. 
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must  set  forth  the  reports  or  statements  made  or  eonveyed,^^  and  show 
that  they  were  uttered  on  an  occasion  that  a  reasonable  man  could  say 
that  they  might  produce  one  or  more  of  the  results  mentioned  in  the 
act.^^  Thus  in  charging  the  causing  or  attempting  to  cause  insub- 
ordination, disloyalty^or  refusal  of  duty  in  the  military  or  naval  forces, 
it  is  necessary  to  allege  that  the  statements  were  made  within  the  hear- 
ing of  or  could  have  reached  those  in  military  service  or  contemplating 
enlistment  therein.^^ 

Duplicity.  —  Section  3  of  the  espionage  act  creates  several  distinct  of- 
fenses. It  is  not  permissible,  therefore,  to  join  the  different  offenses 
in  one  count  of  an  indictment.^''  If  alleged  therein,  they  must  be  set 
forth  in  different  counts.-*'  It  is  permissible,  however,  to  charge  in  one 
count  the  doing  of  any  act  forbidden  by  the  espionage  act  and  an  at- 
tempt to  do  the  act.^^ 

Demurrer.  —  An  indictment  for  a  violation  of  the  espionage  act  may 
be  demurred  to  in  accordance  with  the  general  rules.^- 

either  spoken  personally  to  men  be- 
longing to  one  of  the  classes  named  in 
the  act,  whose  names  are  given,  or  that 
it  was  spoken  to  a  public  audience  com- 
posed in  part  of  such  men.  United 
States  V.  Schutte,  252  Fed.  212,  217. 

[b]  Distribution  of  Magazine.— But, 
in  alleging  an  "attempt"  to  cause  in- 
subordination, it  is  sufficient  to  allege 
the  distribution  of  a  magazine  through- 
out New  York  and  the  United  States 
without  alleging  that  soldiers  were 
actually  reached.  United  States  i'. 
Eastman,   252   Fed.   232. 

[c]  But  it  Is  not  necessary  to  allege 
that  some  particular  person  was  in- 
duced by  the  langua^'e  to  commit  acts 
of  disloyalty  in  the  military  or  naval 
forces,  or  fail  to  perform  some  step  in 
the  enlistment  or  recruiting  service. 
United  States  v.  Sohutte,  252  Fed.  212. 

19.  United  States  i".  Dembowski, 
252  Fed.  894.  See  12  Standard  Proc 
499. 

20.  'United  Slates  r.  Pcmbowsld,  252 
Fed.  894.  See  12  Standard  1'roc.  519, 
531. 

21.  United  States  r.  Dembowski,  252 
Fed.  894.     See  12  Sta.ndard  I'aoc.  515. 

22.  See    12    Standard    rROC.    G4G. 
[a]      Questions  Determinable.  —  But 

it  has  been  held  tliut,  it  is  not  a  (|uc8- 
tion  of  pleading  to  be  detemiiuod  on 
demurrer  whether  the  acts  charged  in 
legal  intendment  and  cfifect  cause  the 
results  forbidden  by  the  statute. 
United    States    v.    Schacfer,    248    Fed. 


16.  Collins  V.  United  States,  253 
Fed.  609,  165  C.  C.  A.  637;  Foster  v. 
United  States,  253  Fed.  481,  165  C.  C. 
A.  193;  United  States  v.  Schutte,  252 
Fed.  212.  See  also  State  v.  Spartz,  140 
Minn.  203,  167  N.  W.  547,  under  a 
statute  of  Minnesota.  See  12  Stand- 
ard Proc.  380. 

[a]  If  the  language  Is  too  obscene 
for  a  judicial  record,  it  should  be  de- 
scribed so  that  the  court  can  determine 
whether  it  is  of  a  character  to  cause 
the  results  denounced  by  law.  United 
States  V.  Schutte,  252  Fed.  212.  See  12 
Standard  Proc.  383. 

[b]  A  translation,  instead  of  an 
exact  copy,  of  the  statement  may  bo 
incorporated  in  the  indictment.  United 
States  V.  Galleanni,  245  Fed.  977.  See 
12  Standard  Proc.  386. 

17.  Guggolz  V.  United  States  (C.  C. 
A.),  262  Fed.  764;  Fontana  v.  United 
States  (C.  C.  A.)  2G2  Fed.  283;  United 
States  V.  Schutte,  252  Fed.  212;  United 
States  V.   Eastman,   252   Fed.   232. 

[a]  But  in  an  indictment  charging 
the  making  of  falso  statements  with 
respect  to  government  bonds  tjcing  of 
fered  for  sale  by  the  government,  an 
allegation  that  the  statements  were 
made  to  persons  subject  to  be  called 
into  military  service  is  surplusage. 
Kirchncr  v.  Unitod  States,  255  Fed. 
301,  166  C.  C.  A.  471. 

18.  TTnited  States  f.  Schutte,  252 
Fed.  212. 

[a]  The  uniform  practice  is  to 
charge  that  the  seditious  language  waf 
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Questions  of  Law  and  Fact.  —  \Vlu'ilu>r  tlio  statomonts  made  by  the  de- 
fondaut  in  truth  produced  the  result  iorbidden  by  the  espionage  act 

is  a  qurstion  nf  \':\v\   for  the  jury.'-'' 

VI.     FOOD  CONTROL. —  Indictments  under  food  control  acts  fol- 
low the  ireueral  priueiples  elsewhere  discussed.-* 


290.     Conkpare  United  States  r.  Boutin, 
251   Fed.  313. 

23.     United    States    r.    Schutte,    252 
Fed.  212. 
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24.  See  generally  the  title  "Indict- 
ment and  Information,"  and  United 
States  r.  Spokane  Drv  Goods  Co.,  264 
Fed.  209. 
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c.  Joinder  of  Counts,  24 
2.     Answer,  24 

E.     Injunction  to  Pestrain   Warchovsemen,  24 
II.     CRIMINAL  PROCEEDINGS  AGAINST,  24 

A.  Method  of  Prosecution,  24 

B.  Indictment   or  Information^  24 

CROSS-REFERENCES: 
Injuries  to  Persons  and  Property; 
Liens ; 

Personal  Property. 
For  forms,  see  9  Standard  Proc.  1257, 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

L  ACTIONS  BY  AND  AGAINST. —  A.  Form  of  Action. 
1.  Against  Warehousemen.  —  a.  Trover.  —  Trover  or  conversion  is 
the  proper  remedy  a^'ainst  a  warehouseman  who  sells  goods  stored  in 
his  warehouse  without  notice  to  or  consent  of  the  owner,^  or  where  he 


1.  Ark.  —  Creaon  r.  Ward,  66  Ark, 
209,  40  S.  W.  827.  Conn.  —  Barker  v. 
Lewis  Storage,  etc.  Co.,  79  Conn.  342, 
65  Atl.  14.'',,  118  Am.  St.  Rop.  141. 
Ind.  —  Jordan  V.  Shiroman,  28  Ind.  136. 
la.  —  Diprksnn  f.  Cass  County  Mill  etc. 
Co.,  42  Iowa  38,  where  prain  is  stored 
in  the  elevator  of  another,  and  a  re- 
ceipt   given    therefor,    if    the    grain    is 


mingled  with  a  common  mass  of  like 
prain  without  the  owner's  consent,  and 
shipped  off  and  sold  plaintiff's  wheat, 
or  the  common  mass,  they  arc  liable 
for  conversion.  Mass.  —  Th;itclu'r  v. 
Moors,  134  Mass.  156.  Minn.  —  Hall  v. 
Pillsbury,  43  Minn.  33.  44  N.  W.  673, 
19  Am.  St.  Rep.  209,  7  L.  R.  A.  529. 
Ore.  —  McBee  v.  Caesar,  15  Ore.  62,  13 
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delivers  pooils  to  tlio  wroiii;  claiinant.-  Trover  is  also  an  appropriate 
riMiu'ily  nirairist  a  \varolu)UsenKui  ulio  fails  or  refuses,  on  demand,  to 
deliver  the  proju^rty  to  the  holder  of  the  warehouse  reeeipt/'' 

h.  Assumpsit*  —  The  tort  may  be  -waived  and  assumpsit  brought 
Rijainst  a  warehouseman  "who  converts  the  goods  stored  with  hini."^  An 
aetiiui  for  money  had  and  received  is  the  proper  remedy  for  relief 
•  crninst  x  public  warehouseman  for  overcharges." 

c.  Deceit.  —  An  action  of  deceit  lies  for  or  against  a  warehouseman 
for  the  issuance  of  a  fraudulent  warehouse  receipt.'' 

2.  By  Warehouseman.  —  a.  Generally.  —  Assumpsit  may  be  main- 
tained by  warehousemen  for  goods  "shipped  by  them  as  warehousemen 
only''  and  not  delivered  to  the  consignees,  provided  the  contract  was 
made  with  them  personally,*  and  a  warehouseman  may  maintain  an 
action  ok  the  case  for  injury  to  goods  entrusted  to  his  care  caused  by 
negligence  of  a  third  person.'  A  warehouseman  is  entitled  to  all  the 
remedies  of  a  pledger  for  security  of  charges  of  storage  when  the 
owner  of  goods  stored  with  him  fails  to  remove  same  when  notified  to 
do  so  on  closing  up  a  business.^" 

b.  Interpleader.  —  A  warehouseman  may  bring  a  suit  in  the  nature 


Pac.  65.2.  Tex.  —  Ilagood  r.  Elson,  21 
Tei.  506. 

[a]  The  remedies  provided  In  the 
statute  regulating  storage  of  grain  aro 
not  exclusive,  but  are  in  addition  to 
Buch  as  previously  existed  at  common 
law,  or  by  statute  in.  case  of  the  con- 
version of  personal  property  by  a 
bailee.  Daniels  v.  Palmer,  41  Minn. 
116,  42  X.  W.  855. 

^ee  grnerally  the  title  "Trover  and 
Conversion. ' ' 

2.  U.  S.  —  Atlanta  Nat.  Bank  v. 
Southern  E.  Co.,  106  Fed.  623.  Ala. 
Alabama  &  T.  K.  E.  Co.  v.  Kidd,  35 
Ala.  209,  Cal.  — Ilanna  v.  Flint,  14 
Cal.  73.  Ky.  —  Jeffersonville  K.  Co.  v. 
White,  6  Bush  251.  Wis.  —  Fenelon  v. 
Hogoboom,    31   Wis.    172. 

3.  Ala.  —  Alabama  &  T.  E.  E.  Co.  v. 
Kidd,  35  Ala.  209,  holding  that  trover 
does  not  lie  if  the  goods  are  lost  or 
Btolen  by  his  negligence,  nor  for  a  mere 
non-delivery,  unless  they  are  in  his  pos- 
eession.  Ga. —  Sparta  Bank  v.  Butts,  4 
Ga.  App.  308,  61  S.  E.  29S.  HI.— Leon- 
ard r.  Dunton,  51  111.  482,  99  Am.  Dec. 
568.  Md. —  Levering  v.  Bond's  Admr., 
2  Har.  &  J.  300.  N.  D.— Marshall 
V.  Andrews,  8  N.  D.  364,  79  N.  W.  851. 
Wash. —  Pullman  First  Nat.  Bank  v. 
Young,  20  Wash.  337,  55  Pac.  215. 
Wis.  —  Fenelon  v.  Hogoboom,  31  Wis. 
172,   after    pale    to    •vrarehouseman    and 
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delivery  of  receipts,  refusal  of  W.  to 
deliver  goods  back  or  pay  for  them 
amounts  to  conversion.  Eng.  —  Hen- 
derson V.  Williams  [1895]  1  Q.  B.  521, 
G4  L.  J.  Q.  B.  308,  72  L.  T.  N.  S.  98, 
14  Eep.  375,  43  Weekly  Ecp.  274. 

4.  See  the  title  •'Assumpsit." 

5.  111.  — Ives  V.  Hartley,  51  111.  520. 
See  Leonard  v.  Dunton,  51  111.  482,  99 
Am.  Dec.  568  (where  trover  will  lie  for 
refusal  of  warehouseman  to  deliver 
goods  in  demand,  yet  assumpsit  will 
also  lie  for  the  breach  of  the  contract); 
Cushman  v.  Hayes,  46  111.  145.  Ind. 
Drudge  v.  Leiter,  18  Ind.  App.  694,  49 
N.  E.  34,  63  Am.  St.  Eep.  359.  la. — 
McGinn   v.   Butler,    31    Iowa   160. 

6.  Gulf  Compress  Co.  v.  Harris,  C, 
&  Co.,  158  Ala.  343,  48  So.  477,  24  L. 
E.  A.  (N.  S.)  399,  equity  has  no  juris- 
diction in  such  case. 

7.  Suydam  v.  Watts,  4  McLean  162, 
23  Fed.  Cas.  No.  13,658.  See  Low  v. 
Martin,  IS  111.  286  (that  action  on  the 
case  is  the  proper  remedy);  and  gen- 
erally the   title   "Fraud  and  Deceit." 

8.  Fry  v.  Carter,  25  Ala.  479. 
See  generally  the  title  "Freight  Car- 
riers. ' ' 

9.  American  Storage  &  M.  Co.  v.  St. 
Louis  Transit  Co.,  120  Mo.  App.  410, 
97  S.  W.  184. 

10.  Cushman  v.  Hayes,  46  111.  145. 
See  the  title  "Pledges." 
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of  a  bill  of  interpleader  to  settle  the  rights  of  adverse  olaimants  to 
property  of  which  he  is  bailee.^^ 

B.  Conditions  Precedent.  —  Generally  before  replevin  can  be  main- 
tained against  a  warehouseman,  the  plaintiff  must  pay  or  tender  the 
storage  charges  for  which  the  warehouseman  has  a  lien." 

C. ^Parties.— 1.  Plaintiff.  —An  assignee/^  or  pledgee,"  of  a  ware- 
house receipt  may  generally  sue  in  his  own  name  for  any  breach  of  the 
contract.  It  has  been  held  that  the  owner,  and  not  the  one  who  has  a 
special  lien  on  the  goods,  is  the  proper  one  to  sue  for  failure  to  de- 
liver.^^ 

2.  Defendant.  —  One  who  has  acquired  the  contracts  and  business  of 
a  warehouseman  may  be  joined  as  defendant  in  an  action  for  the 
goods.^^  The  owner  of  a  United  States  bonded  warehouse  is  alone  liable 
for  goods  entrusted  to  him,  and  the  United  States  officer  in  charge  need 
not  be  made  a  party  defendant." 

D.  Ple-idings.  —  1.  Complaint.  —  a.  Loss  hy  Negligence.  —  A  com- 
plaint for  loss  of  goods,  through  the  negligence  of  a  warehouseman, 
should  allege  the  negligence,^^  and  it  is  held  that  specific  acts  of  negli- 
gence or  failure  to  comply  with  the  duties  imposed  upon  the  warehouse- 
man must  be  alleged.^^  A  complaint  for  damage  caused  by  negligence 
need  not  negative  contributory  negligence  on  the  part  of  the  plaintiff.^" 

b.  Conversion.  —  A  complaint  in  conversion  should  generally  allege 
a  demand-^  and  refusal  by  the  defendant  to  deliver  the  goods,"  or  may 


11.  Ball  r.  Liney,  48  N.  Y.  6,  8  Am. 
Rep.  511. 

12.  Burr  &  Co.  v.  Daugherty,  21  Ark. 
559. 

I's.  Zellncr  r.  Mobley,  84  Ga.  746,  11 
8,  E.  402,  20  Am.  St.  Rep.  390;  Sargent 
V.  Central  Warehouse  Co.,  15  111.  App. 
653,  at  any  time  during  the  bailment. 

14.  U.  S.  — First  Nat.  Bank  v. 
Bates,  1  Fed.  702.  Ga.  —  Citizens' 
Banking  Co.  v.  Peacock,  103  Ga.  171, 
29  S.  E.  752,  but  the  amount  recovered 
must  be  accounted  for  to  the  pledgor. 
HL  — Low  c.  Martin,  18  111.  28fi.  S.  D. 
Citizens'  Nat.  Bank  v.  Great  Western 
Elev.  Co.,  13  S.  D.  1,  82  N.  W.  186. 

See  the  title  "Pledges." 

15.  Scott  t\  Jester,  13  Ark.  47. 

16.  German  Nat.  Bank  v.  Meadow- 
croft,  95  111.  124,  35  Am.  Rep.  137; 
Hardy  v.  Blazer,  29  Ind.  226,  92  Am. 
Dec.  347. 

17.  Schwerin  r.  McKio,  5  Robt.  (N. 
T.)  404. 

18.  Ilickoy  r.  Morrell,  102  N.  Y.  454, 
7  N.  E.  321,  5fj  Am.  R.-p.  824;  Clalliu 
r.  Mover,  75  N.  Y.  200,  31  Am.  Rep. 
467. 

19.  Ala.  —  Baker  v.  Malone,  126  Ala. 
610,   28  So.   631.    Oa.— Western   &   A. 


R.  Co.  f.  Branan,  123  Ga.  692,  51  S.  E. 
650.  Pa.  —  Ileaton  f.  Knowlcs,  14  W. 
N.  C.  74,  allegation  should  have  been 
made  that  defendant  was  a  bailee  for 
hire,  or  was  guilty  of  gross  negligence 
and  also  that  there  was  an  express  con- 
tract to  insure  plaintiff's  goods.  Wis. 
Thurber  v.  Jones,  14  Wis.  16,  com- 
plaint against  defendant  for  not  deliv- 
ering goods  recovered  by  him  as  a 
warehouseman,  which  contains  no  alle- 
gation that  goods  belonged  to  plaintiff, 
or  that  defendant  was  under  any  obli- 
gation to  deliver  them  to  him,  docs  not 
state  cause  of  action. 

20.  Holt  Ice  &  Cold  Storage  Co.  v. 
Arthur  Jordan  Co.,  2.')  Ind.  App.  314, 
57  N.  E.  575. 

21.  Ind.  —  Baker  r.  Born,  17  Ind. 
App.  422,  4G  N.  E.  930.  S.  D.  —  Citi- 
zens' Nat.  Bank  v.  Great  Western  Elev. 
Co.,  13  S.  D.  1,  82  N.  W,  186,  where 
warehouse  was  closed  and  no  person 
being  in  charge  on  whom  demand  could 
be  made,  no  demand  for  goods  need  bo 
pliown.  Wash.  —  Pullman  First  Nat. 
Bank  v.  Young,  20  Wash.  337,  55  Pac. 
215. 

22.  Jcmison  r.  Birmingham  &  A.  R. 
Co.,  125  Ala.  378,  28  So.  51,  the   alle- 
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allepe  that  tbe  defendant  did  not  have  the  poods  to  moot  the  demnnd."' 
Tlie  tender  of  storaij:e  (^^^'^[os  luui  expenses,  or  the  fact  that  they  had 
not  attaehed.  shouKl  be  alleged.-* 

e.  Joinder  of  Counfs.  —  Two  eonnts  may  be  set  up  afj;ainst  a  ware- 
liousenian  for  loss  of  poods,  one  ujion  an  express  contract  as  to  the 
storasre.  and  the  other  on  the  iniplu'd  undertaking  to  provide  a  safe 
]daee.-* 

2.  Answer.  —  An  answer  affirnuatively  alleging  that  it  was  agreed 
at  the  time  of  renting  that  plaintiff  should  have  complete  control  and 
possession' of  the  room  in  which  the  goods  were  stored,  and  plaintiff 
did  direct  the  management  of  the  goods,  raises  the  issue  that  the  loss 
occurred  through  plaintiff's  fault.-"  A  warehouseman  relying  upon 
exemption  from  liability  contained  in  statute  must  show  that  he  comes 
within  the  statute.-^ 

E.  Injunction  To  Restrain  Warehousemen.  —  An  injunction  will 
issue  to  restrain  warehousemen  by  improper  use  of  their  position  from 
acquiring  a  monopoly  and  suppressing  competition,-^  and  an  injunction 
will  be  granted  to  restrain  public  warehousemen  from  conducting  the 
business  in  a  manner  which  does  not  conform  with  their  duty  to  the 
public  and  the  requirements  of  the  statute.-^  However,  the  fact  that  a 
warehouse  is  conducted  contrary  to  public  policy  is  not  sufficient  to 
sustain  an  injunction.""' 

II.  CRIMINAL  PROCEEDINGS  AGAINST.  — A.  Method  op 
Pro.secution.  —  Indictment  or  information  is  the  usual  method  of 
prosecuting  warehousemen  for  violations  of  laws  respecting  their  busi- 
ness.^^ 

B.  Indictment  or  Information.  —  All  of  the  elements  of  the  offense 
as  defined  by  the  statute  must  be  clearly  set  forth  in  the  indictment  or 


gation  that  the  plaintiff  did  not  receive 
the  goods,  although  he  demanded  them, 
is  not  sufficient. 

23.  Baker  f.  Born,  17  Ind.  App.  422, 
46  N.  E.  930. 

24.  Ind.  —  Bakor  r.  Born,  17  Ind. 
App.  422,  46  N.  E.  930.  S.  D.  —  Citi- 
zens' Nat.  Bank  r.  Great  Western  Elev, 
Co.,  13  S.  D.  1,  82  N.  W.  186,  the  ware- 
house being  closed  and  no  one  present 
to  receive  them,  a  tender  of  storage 
charges  need  not  be  alleged.  Wash. 
Pullman  First  Nat.  Bank  v.  Young,  20 
Wash.  337,  .05  Pac.  215. 

25.  Wilcv  i:  Locke,  81  Kan.  143,  105 
Pac.  11,  24  L.  R.  A.  (N.  S.)  1117,  19 
Ann.  Cas.  241. 

26.  Patterson  v.  Wenatchee  Canning 
Co..  .59  Wash.  556,   110   Pac.  79. 

27.  Hazlett  v.  Hamilton  Storage  etc, 
Co.,  47  Misc.  660,  94  N.  Y.  Supp.  580. 

28.  Hatchett  v.  Gibson,  13  Ala.  587; 
Central  Elevator  Co.  v.  People,  174  111. 
203,  51  N.  E.  254,  43  L.  K.  A.  658. 
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29.  Central  Elevator  Co.  v.  People, 
174  111.  203,  51  N.  E.  254,  43  L.  R.  A. 
658,  neither  a  ipublio  warehouseman 
nor  a  stockholder  in  the  warehouse  can 
use  the  warehouse  for  themselves  or 
their  individual  business. 

30.  Cantrell  v.  Seaverns,  64  111.  App. 
273. 

31.  Ind.  — Miller  v.  State,  144  Ind. 
401,  43  N.  E.  440.  la.  — State  t\  Stev- 
enson, 52  Iowa  701,  3  N.  W.  743.  Minn. 
State  f.  Rieger,  59  Minn.  151,  60  N.  W. 
10S7.  Mo.  — State  f.  Kirby,  115  Mo. 
440,  22  S.  W.  453. 

[a]  By  Affidavit  and  Information 
A  prosecution  for  selling  or  removing 
from  his  control  goods  for  which  he 
has  given  a  receipt,  without  the  writ- 
ten consent  of  the  holder  thereof,  in 
violation  of  the  statute  providing  that 
one  who  violates  any  of  its  provisions 
shall  be  deemed  a  "cheat  and  swind- 
ler, and  subject  to  indictment,"  may 
by    affidavit     and     information     under 
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information.^-  Where  a  statute  specially  provides  for  the  delivery  of 
goods  only,  with  the  return  of  the  receipt  given  therefor,  it  is  unneces- 
sary to  allege  a  tender  of  the  receipt  and  a  demand  for  the  return  of  the 
goods,"  and  the  pajnnent  or  tender  of  storage  charges  for  goods  depos- 
ited need  not  be  averred  in  an  information  against  the  warehouseman 
for  larceny  in  stealing  the  goods.^* 


the  section  providing  that  all  public 
offenses,  except  "treason  and  murder," 
be  prosecuted  in  that  manner  as 
well  as  bv  indictment.  Miller  v.  State, 
144  Ind.  401,  43  N.  E.  440. 

32.  Ind. —  Miller  v.  State,  144  Ind. 
401,  43  N.  E.  440.  Ky.  —  Com.  r.  Ma- 
Bon,  82  Ky.  256.  Mo.  —  State  v.  Kirby, 
115  Mo.  440,  22  S.  W.  453.  Ore.  —  State 
V.  Koshland,  25  Ore.   178,  35  Pac.   32, 


showing  that  the  warehouseman  in 
question  was  one  of  those  mentioned  in 
the  statute. 

33.  State  r.  Kieger,  59  Minn.  151,  60 
N.  W.  1087. 

34.  State  r.  Humphreys,  43  Ore.  44, 
70  Pac.  824,  the  unlawful  conversion, 
and  not  the  failure  to  return  the  goods 
deposited,  is  the  gist  of  the  offense. 


WARRANT  OF  ATTORNEY. —  See  Judgments. 
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CROSS-EEFERENCES: 

Arrest  in  Civil  Cases;  Process; 

False  Imprisonment;  Returns; 

Judgments  and  Decrees,  Search  and  Seizure ; 

Enforcement  of ;  Service  of  Process  and  Papers ; 

Summary  Proceedings. 

Arrest  in  civil  cases  on  mesne  process,  see  2  Stand.ajrd  Proc.  922, 
et  seq. ;  on  final  process,  see  16  Stand.\rd  Proc.  269,  et  seq. 

Distress  warrant,  see  18  Standard  Proc.  529. 

Warrant  or  power  of  attorney  to  confess  judgment,  see  14  Standard 
Proc.  817. 

Warrant  or  order  of  commitment  on  preliminary  examination,  see 
the  title  "Preliminary  Examination." 

Warrant  of  commitment  after  sentence,  see  23  Stand.ajid  Proc.  473. 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 


I.  WARRANTS  OF  ARREST  GENERALLY.  —  A.  Definition 
AND  Nature.  —  A  warrant  of  arrest  is  a  writ  authorizing  and  com- 
manding the  arrest  of  a  person  charged  with  the  commission  of  a 
criminal  oflFense.^  Its  office  is  to  bring  such  person  before  the  court.* 
Therefore  it  is  not  an  essential  step  in  a  criminal  prosecution  when  the 


1.  Conn.  —  Stoddard  r.  Couch,  23 
Conn.  2:i8.  Ky.  —  Wade  r.  Com.,  3  Ky. 
L.  Rpp.  442.  Tenn.  —  Cannon  v.  Phil- 
lips, 2  Snecd  isH,  190.  Tex.  —  Belo  & 
Co.  r.  Sniitli,  91  T.-x.  221,  42  S.  W.  850. 

[al  Code  Definition.  —  A  warrant  of 
arrost  is  an  order  in  writing,  issued  and 
eipnod  by  a  macistrate,  statinfj  tho  sub- 
stanro  of  a  complaint,  directed  to  a 
proper  officer,  and  commanding  him  to 
arrest  the  defendant.  Brown  r.  Slate, 
10!)  Ala.  70,  20  So.  lO:',. 

fb]  Within  the  meaning  of  the  fed- 
eral constitution  a  warrruit  is  an  auth- 
ority for  tlic  arrest  of  a  person  upon  a 
criminal  charge,  with  a  view  to  his  com- 
mitment and  trial  thereon.  Sprigg  v. 
Stump,   8   Frd.   207,   211. 

fc]  "Whatever  may  be  tho  defini- 
tion of  the  word  warrant  given  by  the 


lexicographers,  a  lawyer's  idea  of  the 
tiling'  is  a  writing  from  a  competent 
authority  in  pursuance  of  law,  direct- 
ing the  doing  of  an  act,  and  addressed 
to  an  ofTicer  or  person  competent  to  do 
the  act,  and  aflfording  him  protection 
from  damage,  if  he  does  it."  People 
r.  Wood,  71   N.  Y.  ?,1\,  376. 

2.  Ky.  —  Wade  r.  Com.,  3  Ky.  L. 
Tvep.  442.  Minn.  —  State  r.  Nugent,  108 
Minn.  2(i7,  121  N.  W.  SOS.  Neb. 
Sothman  r.  State,  66  Neb.  302,  02  N. 
W.  303.  N.  Y.  — People  f.  Ostrosky,  95 
Misc.  104,  ICO  N.  Y.  Supp.  49:5;  Shap- 
jiee  V.  Curtis,  142  App.  Div.  LIS,  127 
X.  Y.  Su[ip.  3.1;  People  r.  Markowitz, 
119  App.  Div.  811,  104  N.  Y.  Supp.  872. 

fal  Summons.  —  (1)  In  c«rtain 
cases  a  summons  is  by  statute,  in  some 
states,  made  to  serve  the  purpose  of  a 
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defendant  is  in  eourt  without  it  ;^  but  if  the  accnsod  is  in  court  (in  a 
void  warrant  he  eannot  W  lei^ally  held  over  his  objcotion." 

B.     Issuance. 1.     In  General.  —  The  issuance  of  a  a\ arrant  hy  a 

ninsjistrate   is  a   judieial   aet/"   based   on   sutVuMent    infonuation   uiuler 
oath  or  allirmation."    The  magistrate  must  proceed  in  accordance  with 


warrant.  State  r.  Ohio  &  M.  R.  Co.,  23 
Ind.  :Ui2.  (2)  Wlion  a  I'urporation  is  de- 
fendant. See  5  Standard  Proo.  OS,  and 
Cal.  Pen.  Code,  §1427.  (3)  Where  it  is 
onlv  necessary  to  advise  the  defendant 
that  a  criminal  charsre  is  about  to  be 
made  acrainst  him.  See  In  re  Hart,  131 
A  pp.  Piv.  GGl,   116  N.  Y.  Supp.   193. 

3.  Ala.  — Tj  parie  Thomas,  100  Ala. 
101,  13  So.  517.  Kan.  — See  City  of 
Topeka  r.  Durein,  7S  Kan.  661,  97  Pac. 
967.  Mass.  — Com.  v.  Conlin,  184  Mass. 
195,  6S  X.  E.  207.  Mich.  —  People  v. 
Lvnch,  29  Mich.  274.  Minn.- State  r. 
Yolk,  174  N.  W.  883.  N.  Y.  — People 
1-.  Ostroskv,  95  Misc.  104,  160  N.  Y. 
Supp.  493;'  People  t:  Cuatt,  126  N.  Y. 
Supp.  1114;  People  r.  Jeratino,  62  Misc. 
5S7,  116  X.  Y.  Supp.  1121.  P.  I. 
I'nited  States  r.  "Wilson,  4  Phil.  Isl.  31  -. 
Tenn.  — Ilopsatt  r.  Bipley,  6  Humph. 
1:36.  Va.  — Waller  r.  Com.,  84  Va.  492, 
5  S.  E.  364. 

[a]  When  in  court  on  another 
charge  a  -warrant  is  unnecessary  in  pro- 
ceeding to  try  the  defendant  for  an 
offense  growing  out  of  the  same  trans- 
action hut  based  on  a  new  complaint. 
Harris  r.  State,  11  Ga.  App.  137,  74 
S.  E.  895. 

[b]  Wten  accused  voluntarily  ap- 
pears and  pleads,  the  issuance  of  a  war- 
rant is  unnecessary.  Ala.  —  Dillard  r. 
State,  137  Ala.  106,  34  So.  851.  Minn. 
State  v.  Nugent,  108  Minn.  267,  121  X. 
W.  898.  Neb.  — Cohoe  v.  State,  79 
Neb.  811,  113  N.  W.  532;  Sothman  f. 
State,  66  Neb.  302,  92  N.  W.  303.  N.  Y. 
Fester  v.  Smith,  10  Wond.  377.  Ohio. 
Pope  V.  Cincinnati,  3  Ohio  C.  G.  497. 
Okla.  — Bowen  v.  State,  5  Okla.  Grim. 
605,  115  Pac.  376. 

[c]  An  arrest  when  the  crime  is 
committed  does  away  with  the  neccs- 
sitv  of  a  warrant.  People  V.  Ostrosky, 
95'Misc.  104,  160  N.  Y.  Supp.  493. 

4.  Bowen  r.  State,  5  Okla.  Crim.  605, 
115  Pac.  376. 

[a]  In  the  absence  of  an  objection, 
the  fact  that  the  accused  was  in  court 
and  entered  his  plea  is  sufficient,  al- 
though   The   warrant    on   which   he  was 


arrested  may  bo  void.  State  r.  Melveni, 
:\2  Wash.  7,  72  Pac.  489. 

5.  Bowen  v.  State,  5  Okla.  Crim. 
r.05,  li5  Pac.  376;  De  Graff  i'.  State,  2 
Okla.  Crim.  519,  103  Pac.  538. 

[a]  The  issuance  of  an  alias  war- 
rant by  the  clerk  of  the  court  is  not  a 
judicial  act.  JIcLeod  v.  McLcod,  75 
Ala.  483. 

e.  U.  S.  — Sprigg  V.  Stump,  8  Fed. 
207,  213.  Cal.  — People  v.  Staples,  91 
Cal.  23,  27  Pac.  523.  111.  —  Myers  f. 
People,  67  111.  503.  Ind.  —  Vannatta  v. 
State,  31  Ind.  210.  Kan.  — State  v. 
Gleason,  32  Kan.  245,  4  Pac.  363.  Mass. 
Com.  V.  Fay,  126  Mass.  235;  Com.  r. 
Farrell,  8  Grav  463.  Mich.  —  Turner  v. 
People,  33  Mich.  363.  N.  Y.— Walker 
r.  Cruikshank,  2  Hill  296,  300;  Payne 
r.  Barnes,  5  Barb.  465.  Okla.  —  Miller 
r.  United  States,  8  Okla.  315,  57  Pac. 
836. 

See  12  Standard  Proc.  75,  122. 

[a]  Philippine  Bill  of  Rights,  Act 
of  July  1,  1902,  §5.  Ocampo  v.  United 
States,  234  U.  S.  91,  34  Sup.  Gt.  712,  58 
L.  ed.  1231. 

[b]  At  common  law  (1)  it  was  not 
certain  whether  information  under  oath 
was  absolutely  required,  hence  the 
clause  in  the  fourth  amendment  to  the 
federal  constitution,  requiring  a  show- 
ing of  probable  cause  on  oath  or  affir- 
mation. Sprigg  r.  Slump,  8  Fed.  207, 
213.  (2)  But  in  Welch  r.  Scott,  27  N. 
G.  72,  it  is  stated  that  while  a  magis- 
trate may  grant  a  warrant  super  visum, 
in  all  other  cases  it  is  his  duty  to  re- 
quire evidence  on  oath. 

[c]  The  arrest  of  an  insane  person, 
for  the  purpose  of  his  commitment  to 
an  insane  asylum,  is,  strictly  speaking, 
neither  an  arrest  in  a  civil  or  criminal 
proceeding,  but  is  one  sui  generis.  Still 
it  partakes  more  of  the  character  of 
the  latter  than  the  former,  and  ought 
not,  in  this  day  of  regard  for  personal 
liberty,  to  be  allowed  otherwise  than 
upon  information  on  oath.  Sprigg  v. 
Stump,  8  Fed.  207,  214.  On  "informa- 
tion  and  belief,"   see  Ex  parte  Blake, 
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the  provisions  of  the  law,'  and  it  is  for  him.  to  decide  whether  prob- 
able cause  exists,^  although  in  certain  cases  statutes  sometinu^s  require 
the  issuance  of  a  ^varrant  upon  the  filing  of  a  sworn  complaint. °  But 
in  any  case  it  is  his  duty  to  issue  a  warrant  if  he  finds  the  offense 
charged  has  been  committed.^" 

Mandamus,  as  a  general  rule,  will  not  lie  to  compel  the  issuance  of 
a  warrant. ^^ 

2.  Court  and  Official  Authorized  To  Issue.  —  The  authority  to  is- 
sue a  warrant  is  generally  vested  in  a  court  having  jurisdiction  of  the 
subject  matter,^-  though  under  some  statutes  a  warrant  may  be  issued 
by  a  magistrate  in  any  county  where  the  accused  is  found,^^  and  in 
certain  cases  by  a  magistrate  of  an  inferior  court  authorized  to  issue  a 
warrant  returnable  to  a  higher  court  having  jurisdiction  of  the 
offense."  The  officials  who  may  issue  a  warrant  are  generally  desig- 
nated by  statute  and  only  those  who  are  so  authorized  may  issue  a 
valid  warrant  of  arrest.^^  Such  officials,  of  a  judicial  nature,  are 
justices  of  the  peace,^*'  notaries  public  with  powers  of  justices  of  the 


155    Cal.    .J86,    102    Pao.    269,    and    12 
Staxdakd  Proc.  122,  126. 

7.  People  r.  Tighe,  U6  App.  Div. 
491,  131  N.  Y.  Supp.  693. 

8.  De  Graflf  r.  State,  2  Okla.  Crim. 
519,  103  Pac.  538. 

fa]  Advice  of  the  prosecuting  at- 
torney may  (1)  be  properly  sought  and 
followed.  Beecher  r.  Anderson,  45 
Mich.  543,  8  N.  W.  539.  (2)  But  he 
cannot  refer  or  delegate  to  the  prose- 
cuting attorney  the  matter  of  deter- 
mining whether  or  not  an  offense  has 
been  committed  upon  which  a  warrant 
should  issue.  State  ;-.  Yakev,  43  Wash. 
15,  85  Pac.  000. 

[b]  Approval  by  prosecuting  attor- 
ney is  necessary,  under  some  statutes, 
except  when  the  accused  is  about  to 
escape.  McCaskey  r.  Garrett,  91  Mo, 
App.  354. 

9.  State  r.  Stobie,  194  Mo.  14,  92  S. 
W.  191,  where  defendant  has  no  perma- 
nent  residence   within   the  jurisdiction. 

10.  State  r.  Yakev,  43  Wash.  1',  S.T 
Pac.  990. 

11.  United  States  c  Lawrence,  3 
Dall.  (U.  S.)  42,  1  L.  ed,  502;  People 
V.  McGuire,  151  App.  Div.  41:^,  l.'U)  N. 
Y.  Su]>]>.  HH.  See  generally  the  title 
"Mandamus." 

12.  Ala.  — Woodall  r.  McMillan,  38 
Ala.  f)22;  ."^anibTH  r.  State,  10  Ala.  App. 
531.  79  So.  .312;  State  r.  Bush,  12  Ala. 
App.  300,  G8  So.  40L'.  Cal.  —  Pen.  Code, 
1811.    Mich.  — Hill  1-.  Taylor,  50  Mich. 


549,  I'o  N.  W.  899.  Pa.  — Com.  r. 
Lecky,  1  Watts  66,  26  Am.  Dec.  37; 
Weber  r.  Goldenberg,  20  Phila.  194; 
Com.  V.  Brower,  20  Pa.  Co.  Ct.  405. 

[a]  Different  Townships  of  Same 
Jurisdiction.  —  A  warrant  for  an  of- 
fense within  the  jurisdiction  of  a  jus- 
tice of  the  peace,  may  be  issued  by  a 
justice  who  does  not  reside  in  the  town- 
ship where  the  offense  was  committed. 
State  V.  Hawes,  65  N.  C.  301. 

13.  Burrow  v.  Southern  R.  Co.,  139 
Ga.  733,  78  S.  E.  125;  McCaslin  r.  Mc- 
Cord,  116  Tenn.  690,  94  S.  W.  79;  John- 
ston V.  State,  2  Yerg.  (Tenn.)  58. 

14.  Eeese  r.  State,  16  Ala.  App.  430, 
78  So.  460.    See  infra,  I,  C,  8,  c,  (II), 

15.  Ormond  v.  Ball,  120  Ga.  916,  48 
S.  E.  383;  Bowen  v.  State,  5  Okla. 
Crim.   605,   115  Pac.   376. 

16.  Ala.  —  Xolen  v.  Jones,  200  Ala. 
577,  76  So.  93.";  Sanders  r.  State,  16 
Ala.  App.  531,  70  So.  312.  Ark.  — Mc- 
intosh r.  Billiard,  95  Ark.  227,  129  S. 
W.  85.  Conn.  —  Perrv  r.  .Johnson,  37 
Conn.  32.  Ga.  —  Orniond  r.  Ball,  120 
Ga.  916,  48  S.  E.  3s;!.  Mass.  — Com.  r. 
Walcoft,  126  Mass.  23S.  Mo.  —  ix  parte 
Bishop,  4  Mo.  219.  N.  Y.  — McCarg  v. 
Burr,  106  App.  Div.  275,  94  N.  Y.  Supp. 
675,  affirmed,  186  N.  Y.  467,  79  N.  E. 
71.",.  N.  0.  — State  r.  Sneed,  84  N.  C. 
Slfi.  Pa.  — Com.  r.  Brower,  7  Pa.  Dist. 
254.  Tenn. —  McCaslin  r.  McCord,  116 
Tenn.  690,  704,  94  S.  W.  79.  Tex. 
Roberts  v.  Brown,  43  Tex.  Civ.  App. 
206,  94  S.  W.  388. 
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peace."  police  jndgres,^^  .iudircs  of  immicipaP"  and  similar  inferior 
courts.-^  as  well  as  of  district  courts,-^  and  also  United  States  com- 
missioners." In  many  jnrisdietions  and  in  certain  eases  specified  l)y 
statnte  a  warrant  may  be  issued  by  such  ministerial  officers  as  clerks 
of  eourt."  prosecutinc:  attorneys,"  sherilTs,"  coroners,-^  mayors"  and 
alderuieu.-® 

3.  Necessity  of  Issuance  Within  Jurisdiction.  —  A  warrant  must 
be  issued  within  the  district  over  which  the  magistrate's  jurisdiction 
extends ;  a  Avarrant  issued  outside  of  his  proper  district  or  county  is 
void.-^ 

4.  When  Warrant  May  Be  Issued.  —  A  warrant,  in  the  absence 
of  a  restrictive  statute,  may  be  issued  at  any  time,  day  or  night,  week- 


17.  Harper  v.  State,  109  Ala.  66,  19 
So.  901. 

18.  Read  r.  Shipley,  31  Ky.  L.  Rep. 
1258,  104  S.  W.  1001;  Orleans  i;.  Win- 
chester, 63  Hun  636,  18  N.  Y.  Supp. 
668. 

19.  Ala.  — Reese  v.  State,  16  Ala. 
App.  430,  78  So.  460.  N.  Y.  — People 
r.  Gage,  149  N.  Y.  Supp.  43;  Acker- 
niann  r.  Berriman.  61  Misc.  165,  114  N. 
Y.  Supp.  937.  N.  C  — See  State  v. 
Price,  175  N.  C.  804,  95  S.  E.  478.  P.  R. 
People  V.  Munoz,  8  Porto  Rico  404. 

20.  Red  i:  State,  167  Ala.  96,  52  So. 
885. 

21.  Idaho. —  Fox  r.  Flynn,  27  Idaho 
580,  150  Pac.  44.  Mass.  —  Com.  v.  Lynn, 
154  Mass.  405,  28  N.  E.  289.  R.  I. 
State  f,  Chappell,  26  R.  I.  375,  58  Atl. 
1009. 

[a]  By  an  assistant  justice  of  the 
district  court.  Cook  r.  Lewis,  29  R.  I. 
305,  70  Atl.  1041. 

22.  Starr  v.  United  States,  153  U. 
S.  614,  14  Sup.  Ct.  919,  38  L.  ed.  841; 
Douglass  r.  Stahl,  71  Ark.  236,  72  S.  W. 
568.    See  16  Standakd  Proc.  707. 

23.  Ala.  —  Krculhaus  v.  Birming- 
ham, 164  Ala.  623,  51  So.  297,  26  L.  R. 
A.  (N".  S.)  492;  Pruett  V.  State,  141 
Ala.  69,  37  So.  343;  Spear  v.  State,  120 
Ala.  351,  25  So.  46.  Kan.  —  State  r. 
Johnson,  60  Kan.  860,  58  Pac.  559,  by 
clerk  of  district  court  in  vacation. 
Mass.- Com.  r.  Posson,  182  Mass.  339, 
65  X.  E.  381.  N.  C.  —  Brvan  r.  Stew- 
art, 123  N.  C.  92,  31  S.  E.  286.  Ohio. 
Molitor  r.  State,  10  Ohio  Dec.  (Re- 
print) 324;  O'Brien  v.  Cleveland,  4 
Ohio  Dec.  (Reprint)  189.  Vt.  —  7n  re 
Durant,  60  Vt.  176,  12  Atl.  650.  Wis. 
Grimshaw  r.  State,  98   Wis.  612,  74  N. 
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W.  375;  Rvan  r.  State,  83  Wis.  486.  53 
N.  W.  836.^ 

Alias  warrant,  issuance  of,  by  clerk, 
see  infra,  I,  B,  5. 

[a]  In  vacation  a  clerk  may  issue  a 
warrant  for  the  arrest  of  a  person 
against  whom  an  indictment  has  been 
found.  In  re  Durant,  60  A^t.  176.  12 
Atl.  650. 

24.  State  v.  Dibble,  59  Conn.  108,  22 
Atl.   155. 

25.  Ormond  r.  Ball,  120  Ga.  916,  48 
S.  E.  383. 

26.  State  r.  Breeourt,  82  Kan.  195, 
107  Pac.  763,  28  L.  R.  A.  (N.  S.)  187; 
People  V.  Jackson,  121  App.  Div.  856, 
106  N.  Y.  Supp.   1046. 

27.  State  v.  Thomas,  141  N.  C.  791, 
53  S7-E.  522. 

28.  Com.  V.  Durham,  11  Pa.  Dist. 
663. 

29.  111.  —  See  Durfee  v.  Grinnell, 
G9  111.  371.  Kan.  —  Atchison,  T.  &  S. 
F.  Ry.  Co.  V.  Rice,  36  Kan.  593,  14  Pac. 
229.  Pa.  — Com.  v.  Brower,  20  Pa.  Co. 
Ct.  405;  Com.  v.  Durham,  11  Pa,  Dist. 
663.  See  also  Share  r.  Anderson,  7 
Serg.  &  R.  43,  10  Am.  Dec.  421.  Tenn, 
Strain  v.  Hefley,  94  Tenn,  668,  30  S, 
W.  747. 

[a]  When  jurisdiction  coextensive 
with  county  a  warrant  by  a  justice  is- 
sued anywhere  in  the  county  is  valid. 
Strain  v.  Hefley,  94  Tenn.  668,  30  S. 
W.  747.  See  Cheatham  v.  Bricn,  3 
Head.  (Tenn.)  552,  and  Morgan  v.  Cole- 
man,  3    Head.    (Tenn.)    352. 

[b]  Justices  of  the  peace  must  per- 
form all  their  official  acts  within  their 
own  townships,  and  wlicnever  they 
wander  beyond  the  boundaries  there- 
of, and  into  the  jurisdiction  of  justices 
of  the  peace  of  other  townships,  *hey 
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day  or  Sunday,^"  and  should  issue  as  soon  as  practicable  after  the 
filing  of  the  complaint.^^ 

5.  New,  Alias  and  Successive  Writs.  —  If  for  any  reason  not  jur- 
isdictional a  warrant  is  insufficient  a  new  warrant  may  be  issued, ^^ 
or  if  the  original  be  lost  an  alias  warrant  may  be  issued, ^^  but  a  war- 
rant which  has  been  returned  is  functus  officio  and  cannot  be  reissued.^* 

C.  Form  and  Sufficiency.  —  1.  In  General.  —  A  warrant  should 
comply  with  all  the  requirements  of  the  statute  on  which  it  is  based.^^ 

Two  offenses  may  be  charged  in  the  same  warrant.^'' 

2.  Caption.  —  A  warrant  is  issued  in  the  name  of  the  state,  com- 
monwealth, or  people,  according  to  the  term  used  to  designate  the 
sovereign  authority.^^ 


cease  to  be  justices  of  the  peace,  and 
any  attempted  olTieial  acts  there  per- 
formed are  mere  nullities.  Atchison,  T. 
&  S.  F.  Rv.  Co.  V.  Rice,  36  Kan.  593, 
597,  14  Pac.  229. 

30.  Ala. —  Parish  r.  State,  130  Ala. 
92,  30  So.  474.  Conn.  —  Ward  v.  Green, 
11  Conn.  455.  Ga.  —  Weldon  v.  Col- 
quitt, 62  Ga.  449,  35  Am.  Rep.  128.  Ky. 
Watts  V.  Com.,  5  Bush  309;  Rice  v. 
Com.,  3  Bush  14.  Me.  —  Keith  v.  Tut- 
tle,  28  Me.  326.  Mass.  —  Pearce  v.  At. 
wood,  13  Mass.  324. 

See  generally  the  title  "Sunday  and 
Holidays. ' ' 

31.  State  V.  Schweiter,  27  Kan.  499. 

32.  See  State  r.  Holm,  37  Minn.  405, 
64  N.  W.  748. 

fa]  When  necessary  to  re-arrest  the 
accused  a  new  warrant  should  issue. 
State  V.  Holm,  37  Minn.  405,  34  N.  W. 
748. 

[b]  When  a  complaint  is  amended 
because  the  original  was  defective  a 
new  warrant  is  not  necessary.  Topeka 
r.  Durein,   78  Kan.  GGl,  97   Pac.  967. 

\c]  New  Warrant  Charging  Higher 
Offense.  —  "If  it  .shoulil  appear,  either 
ii|ii>ii  the  whole  examination  or  at  any 
time  during  the  progress  thereof,  that 
a  higher  offense  either  of  the  same  or 
ft  different  degree  than  that  cliarged 
in  the  warrant,  iiad  been  committed  it 
would  then  bo  tho  duty  of  tlic  magis- 
trate, without  any  further  or  other 
preliminary  complaint  or  examination, 
to  issue  a  new  warrant  charging  such 
accused  with  the  higher  offense,  and 
proceed  thereon  as  in  other  cases." 
Ynner  r.  People,  34  Mieh.  286,  289. 

33.  Clayton   v.    State,   122    Ala.   91, 


26  So.  118;  McLeod  v.  McLeod,  75  Ala. 
483. 

[a]  The  clerk  of  the  court  may  is- 
sue an  alias  warrant.  McLeod  v.  Mc- 
Leod, 75  Ala.  483. 

34.  In  re  Broadhead,  74  Kan.  401, 
86  Pac.  458;  State  v.  Queen,  66  N.  C, 
615. 

35.  Ga.  — Thorpe  v.  Wray,  68  Ga. 
359.  Me.  — State  v.  Staples,  37  Me. 
228.  N.  C  — See  State  v.  Hintou,  158 
N.  C.  625,  74  S.  E.  104. 

Intoxicating  liquor  warrants,  see  14 
Standard  Prog.  354,  498,  505. 

[a]  The  title  of  the  statute  need 
not  bo  inserted  in  the  warrant.  John- 
sou  V.  Barclay,  16  N.  J.  L.  1. 

[b]  A  new  warrant,  for  the  purpose 
of  rearresting  the  accused,  should  be 
in  every  essential  particular  the  same 
as  if  there  had  been  no  previous  arrest 
and  discharge.  State  r.  Holm,  37 
Minn.  405,  34  N.   W.  748. 

36.  In  re  Adutt,  55  Fed.  376;  Pat- 
terson v.  Kise,  2  Blackf.   (Ind.)    127. 

37.  See  the  statutes  and  the  cases 
cited  throughout  this  title.  But  see 
Dicdtenson  v.  Rogers,  19  .Johns.  (N.  Y.) 
279,  upholding  a  warrant  in  the  name 
of  the  justice   himself. 

[a]  in  Porto  Rico  a  warrant  should 
run  in  the  name  of  the  "People  of 
Porto  Rico."  Ex  parte  Solarcs,  4 
Porto   Rico   82. 

[b]  In  Name  of  a  City.  —  Warrants 
for  the  arrest  of  ])ersons  charged  with 
violations  of  city  ordinances,  when  iier- 
mitted  by  statutory  enactment,  may 
run  in  the  name  of  the  citv.  Leach  v. 
State,  36  Tex.  Crim.  248.  25-1,  36  S.  W. 
471. 
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The  name  of  the  county  in  wliich  tlie  writ  is  issnod  must  appear 
eithor  in  tlu'  liDily  or  tlio  caption  of  the  warrant.'^'* 

3.  Date.  —  Time  of  issunnce  must  he  statod  in  tho  warrant,'"  but 
its  omission,  or  an  error  in  statinij:  the  dnto,  which  can  l)e  corrected 
by  refcrrinsr  to  the  comphiint.  has  been  hold  not  fatal  to  its  validity.""* 

4.  To  Whom  Directed.  —  A  warrant  should  be  directed  to  the 
person  who  is  to  execute  it,"  who  must  be,  as  a  g:eneral  rule,  a  peace- 
ofticer/^  of  the  state,  according  to  some  statutes,  when  issued  by  a 
justice  of  "the  supreme  court  or  a  judge  of  a  superior  court,"  of  the 
county,  when  issued  by  a  justice  of  the  peace.''*  A  warrant  may,  how- 
ever, be  directed  to  a  private  person,*^  in  a  case  of  necessity,"*®  as  when 
an  arrest  must  be  made  and  no  officer  is  available;*''  or  it  may  be 
directed  to  a  special  officer  appointed  for  the  purpose  of  executing  the 
warrant/®  designating  him  by  name,*^  or  indorsing  the  appointment 
upon  the  warrant,  whieh.  lieiug  a  part  of  the  writ,  shows  the  special 
officers'  name  and  is  sufficient. ^° 


38.  Ala.  —  Brown  r.  State,  109  Ala. 
70,  20  So.  103;  Johnson  v.  State,  73 
Ala.  21;  Murphy  r.  State,  55  Ala.  252. 
Tex.  —  Toliver  r.  State,  32  Tex.  Crim. 
444,  24  S.  W.  2S6.  Wis.  —  State  v. 
Evans,  8S   Wis.   255,   60   N.   W.  433. 

[a]  Name  of  County  Essential. 
Toliver  r.  Statfc,  32  Tex.  Crim.  444,  24 
S.    W.  286. 

At  common  law  a  warrant  must  state 
the  place  where  it  is  made.  4  BI.  Com. 
290. 

39.  See  4  Bl.  Com.  290;  Cal.  Pen. 
Code,  §  815,  and  the  following  cases: 
Com.  V.  Wait,  131  Mass.  417;  Com.  v. 
Martin,  98  Mass.  4;  Donahoe  v.  Shed, 
8  Mete.   (Mass.)   326. 

40.  Com.  V.  Wait,  131  Mass.  417; 
Donahoe  v.  Shed,  8  Mete.  (Mass.)  326. 

41.  Brady  v.  Davis,  9  Ga.  73. 

42.  Cal.  Pen.  Code  §  816;  Brown  v. 
State,  109  Ala.  70,  20  So.   103. 

[a]  Any  Constable  of  the  County. 
Johnson    r.   State,   7.3   Ala.   21. 

[b]  The  Sheriff  or  Any  Constable  of 
the  County. —  Parrlce  r.  Smith,  27  Mich. 
33. 

[c]  Statute  Naming  Particular  Of- 
ficer Is  Not  Mandatory.  —  Tesh  v.  Com., 

4  Dana    (^Ky.j    .^22. 

At  common  law  a  warrant  was  di- 
rected to  the  constable  or  other  peace 
officer.     4   Bl.   Com.   290. 

43.  Ala.  — See  Wilson  r.  State,  99 
Ala.  194,  13  So.  427.    Cal. —  Pen.  Code, 

5  818;  Ex  parte  St  ernes.  82  Cal.  245,  23 
Pac.  38.  N.  Y.  —  Orleans  r.  Winches- 
ter, 63  Hun  636,  18  X.  Y.  Supp.  668. 
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44.  Ala.  —Johnson  v.  State,  73  Ala. 
21.  Cal.  — Pen.  Code,  §819.  Mich. 
Pardee  v.  Smith,  27  Mich.  33.  N.  Y. 
Orleans  r.  Winchester,  63  Hun  636,  18 
N.  Y.  Supp.  668.  Tex. —  Toliver  v. 
State,  32  Tex.  Crim.  444,  24  S.  W.  286. 

[a]  When  the  offense  in  cognizable 
by  a  justice,  who  issues  it,  the  warrnut 
should  be  directed  to  the  sheriff  of  Hie 
county.  See  Pardee  v.  Smith,  27  Mieh. 
33. 

[b]  To  any  constable  of  the  county 
is  a  sufficient  direction.  Murphy  V. 
State,  55  Ala.  252. 

[c]  Warrants  are  issued  in  all 
cases  to  any  lawful  officer  of  any  coun- 
ty in  the  state.  MeCasIin  v.  McCord, 
n6  Tenn.  690,  704,  94  S.   W.  79. 

45.  Ala.  — Parish  v.  State,  130  Ala. 
92,  30  So.  474.  Ky.  —  Tesh  r.  Com.,  4 
Dana  522.  Mass.  —  Com.  v.  Foster,  1 
Mass.  488.  Pa.  —  Com.  v.  Baird,  21  Pa. 
Co.  Ct.  488.  Wis.  — Meek  v.  Pierce,  19 
Wis.   300. 

46.  Kelsey  v.  Parmelee,  15  Conn 
260;  Abbott  V.  Booth,  51  Barb.  (N. 
Y.)    54ti. 

47.  Parish  r.  State,  130  Ala.  92,  30 
So.  474. 

48.  m.  — Flack  r.  Ankony,  1  111. 
187.  Ind.  —  State  v.  Wenzel,  77  Ind. 
428;  Hay  den  v.  Souger,  56  Ind.  42,  26 
Am.  Hop.  1.  S.  C  — State  v.  Hallback, 
40    S.    C.    298,    18    S.    E.    919. 

49.  Ziegler  r.  Powell,  54  Tnd.  173; 
Dietrichs  r.  Schaw,  43  Ind.  175. 

50.  State  f.  Hallback,  40  S.  C.  298, 
.'507,  18  S.  E.  919. 
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5.  Name  and  Description  of  Accused.  —  a.  In  General.  —  The 
name  of  the  defendant,  if  known,  must  be  stated  in  the  warrant,  or  if 
unknown,  and  so  stated,  his  identity  should  be  established  by  a  de- 
scription sufficient  to  enable  the  officer  to  know  whom  he  is  to  arrest.^^ 
No  name  need  be  inserted  where  the  warrant  states  that  the  defend- 
ant's name  is  unknown  to  the  magistrate."  General  warrants  are 
usually  prohibited  by  state  and  federal  constitutions."  So  a  warrant 
should  not  be  issued  against  certain  unnamed  suspected  persons,"  or 
a  specified  class  of  individuals,"  though,  in  the  latter  case,  when 
one  individual  is  named  or  sufficiently  described  the  warrant  is  good 
as  to  him.^" 

b.  Must  Be  Same  Name  Used  in  Complaint.  —  The  name  of  the 
defendant  in  the  warrant  must  be  the  same  as  that  in  the  complaint." 

c.  Necessity  of  Using  Full  Name.  —  There  must  be  something  more 


51.  U.  S.  — West  V.  Cabell,  153  U. 
S.  78,  14  Sup.  Ct.  752,  38  L.  ed.  643. 
Ala.  — Brown  i:  State,  109  Ala.  70,  20 
So.  103.  Colo.  —  Allison  v.  People,  6 
Colo.  App.  80,  39  Pac.  903.  Ga.— Block- 
er V.  Clark,  126  Ga.  484,  54  S.  E.  1022, 

7  L.  R.  A.  (N.  S.)  268;  Brady  v. 
Davis,  9  Ga.  73.  111.  — Eafferty  v. 
People,  69  111.  Ill,  18  Am.  Rep.  601. 
Me.  —  Harwood  v.  Siphers,  70  Me.  464, 
Mass.  —  Cora.  v.  Crotty,  10  Allen  403,  87 
Am.  Dec.  669;  Nichols  v.  Thomas,  4 
Mass.  232.  N.  H.  — Clark  v.  Bragdon, 
37  N.  H.  562;  Melvin  v.  Fisher,  8  N.  H. 
406.  N.  Y.  — Miller  i:  Foley,  28  Barb. 
630;  Mead  r.  Haws,  7  Cow.  332.  N.  C. 
State  V.  Poythress,  174  N.  C.  809,  93 
S.  E.  919;  ilaskins  r.  Young,  19  N.  C. 
527,  31  Am.  Dec.  426.  Okla.  —  Rober- 
8on  r.  United  States,  4  Okla.  Crim.  336, 
111    Pac.  984.     Tex.  —  Alford  v.  State, 

8  Tex.  App.  545.  Va.  —  Wells  f.  Jack- 
son, 3  Munf.  (17  Va.)  458.  Wis. 
Scheer  r.  Keown,  29  Wis.  586.  Eng. 
Hoye  r.  Bush,  1  Man.  &  G.  775,  133 
Eng.  Reprint  545. 

fa]  Description  of  accused  is  neces- 
sary when  name  unknown.  Me.  —  Har- 
wood f.  Siphers,  70  Me.  464.  N.  C. 
Haskins  f.  Young,  19  N.  C.  527,  31  Am. 
Dec.  426;  Mead  r.  Young,  19  N.  C. 
521.  Wis. —  Scheer  r.  Kcown,  29  Wis. 
586. 

52.  Brown  r.  State,  109  Ala.  70,  20 
So.  103. 

53.  Com.  f.  Crottv,  10  Allen  (Mass.) 
403,  87  Am.  Dec.  669.  See  U.  S.  Const., 
4th  amend.,  and  the  constitutions  and 
statutes  of  the  states. 


[a]  Warrants  are  void  which  are 
issued  generally  for  the  arrest  of  per- 
sons found  violating  the  law.  Holmes 
V.  Le  Fors,  36  Okla.  729,  129  Pac.  718. 

[b]  A  blank  warrant  (1)  cannot  be 
filled  in  by  an  officer  with  the  name  of 
one  whom  he  subsequently  determines 
is  subject  to  arrest.  111.  —  Rafferty  v. 
People,  69  111.  Ill,  18  Am.  Rep.  601. 
Mass.  — Com.  v.  Crottv,  10  Allen  403, 
87  Am.  Dec.  669.  Tex.  — Alford  r. 
State,  8  Tex.  App.  545,  (2)  But  a  blank 
warrant  may  be  filled  in  where  the  of- 
fense has  already  been  committed  and 
the  defendant  known,  his  name  only 
being  unknown.  Bailey  v.  Wiggins,  5 
Har.    (Del.)    462,  60   Am.   Dec.   GoO. 

54.  G  rum  on  v.  Raymond,  1  Conn.  40. 

55.  Ind.  — Ard  r.  State,  114  Ind. 
542,  16  N.  E.  504.  N.  C— Haskins  i'. 
Young,  19  N.  C.  527,  31  Am.  Dec.  426; 
Mead  v.  Young,  19  N.  C.  521.  Va. 
Wells  v.  Jackson,  3  Munf,  (17  Va.)  458. 

56.  Ard  f.  State,  114  Ind.  542,  16 
N.  E.  504;  Wells  f,  Jackson,  3  Munf. 
(17  Va.)  458. 

fa]  Must  direct  the  arrest  of  the 
individual,  otherwise  the  warrant  ia 
vnid  as  to  him  and  liis  associates.  Has- 
kins r.  Young,  19  N.  C.  527,  31  Am. 
Dec,  426, 

57.  Millrr  r.  Folcv,  28  Rarb.  (N, 
Y,)   6:50. 

fa]  When  the  name  of  accused  is 
omitted  from  the  complaint,  but  ap- 
|)ear8  in  thi;  warrant,  ami  the  two  are 
fastened  together,  the  defect  in  the 
former  is  cured.  State  r.  Poythress, 
174  N,  C,  809,  93   S,  E.  919, 
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tlmn  moroly  tlu'  tlolViidiUit  "s  surn;mi(%''''  tlio  initials  of  his  p:ivcn  name 
liaviiii;  luHii  lii'Ul  siiflifiriit,'''  aiul  tho  absence  of  a  middle  name  is  not 
material.'-'' 

d.  Use  of  Ficiitious  Name.  —  A  fictitious  name  may  l)e  used  when 
permitted  by  statute,''^  or  when  it  is  followed  by  a  sufficient  descrip- 
tion of  the  accused,*-  but  in  the  absence  of  statutory  authority  a  ficti- 
tious name  cannot  be  used,*'^  unless  the  accused  is  as  well  known  by 
such  name  as  by  his  true  name,^"'  or  the  name  used  and  his  true  name 
are  idem  sonans.''^ 

6.  Stating  Jurisdictional  Facts.  —  a.  In  General.  —  Nothing  is 
presumed  in  favor  of  the  jurisdiction  of  inferior  magistrates  and  there- 
fore a  warrant  must  show  on  its  face  the  necessary  jurisdictional 
facts,^®  such  as  the  commission  of  the  offense  charged  within  the  juris- 
diction of  the  magistrate  issuing  it,^^  and  the  authority  to  issue  it."* 


58.  Prell  r.  McDonald,  7  Kan.  426, 
12  Am.  Rep.  42:^;  Ecx  r.  Hood,  1 
Moodv  C.  C.  (Eug.)  281.  And  see 
Wells"  V.  Jackson,  3  Munf.  (17  Va.) 
45S. 

59.  Cox  V.  Durham,  12S  Fed.  870,  63 
C.  C.  A.  338;  Spear  v.  State,  120  Ala. 
351,  25  So.  46. 

60.  Cox  V.  Durham,  128  Fed.  870,  63 
C.  C.  A.  338.  But  see  O'Halloran  t". 
McGuirk,  93  C.  C.  A.  129,  167  Fed. 
493. 

[a]  At  common  law  anything  be- 
yond the  first  and  surname  is  incon- 
sequential. O'Halloran  v.  McGuirk, 
93   C.  C.  A.  129,  167  Fed.  493. 

61.  Tidball  r.  "Williams,  2  Ariz.  50, 
8  Pac.  351;  People  v.  City  Prison,  37 
Mi^^c.  676,  76  N.  Y.  Supp.  424;  People 
f.  Jerome,  34  Misc.  575,  70  N.  Y.  Supp. 
377. 

62.  Colo.  —  Allison  v.  People,  6  Colo. 
App.  80,  39  Pac.  903.  Mass.  — Com.  v. 
Crotty,  10  Allen  403,  87  Am.  Dec.  669. 
N.  Y.  —  Gurnsev  v.  Lovell,  9  Wend. 
319.  Tex.  — Aiford  v.  State,  8  Tex, 
App.  3 4. J. 

[a]  A  John  Doe  warrant,  without  a 
description  of  the  accused,  is  void. 
Com.  V.  Crottv.  10  Allen  (Mass.)  403, 
87  Am.  Dec.  669. 

63.  U.  S.  — West  V.  Cabell,  153  U. 
S.  7S  14  Sup.  Ct.  752,  38  L.  ed.  743. 
Colo.  —  Harris  f.  McKeynolds,  10  Colo. 
App.  532,  51  Pac.  1016.  Ga.  —  Blocker 
f.  Clark,  126  Ga.  484,  54  S.  E.  1022,  7 
L.  B.  A.  (X.  S.)  268.  N.  H.  — Melvin 
r.  Fisher,  8  N.  H.  406.  N.  Y.  — Cooter 
r.  Bronson,  67  Barb.  444;  Scott  r.  Ely, 
4  SVend.  555;  Griswold  v.  Sedgwick,  6 
Cow.  456.     Tex.  —  Earnette  v.  Hicks,  6 


Tex.  352.  Wis.  —  Scheer  i-.  Keown,  29 
Wis.  586.  Eng.  —  Hove  v.  Bush,  133 
Eng.  Eeprint  545. 

64.  See  the  cases  cited  in  the  note 
next  preceding. 

65.  People  r.  Goseh,  82  Mich.  22, 
46  X.  W.  101  (Amel  Brearley  for  Amiel 
Brailey);  Ex  parte  Sawyers  (Tex. 
Crim.),  48  S.  W.  512,  Sawyer  for  Saw- 
yers. 

66.  People  r.  Upton,  55  Hun  612,  9 
X.  Y.  Supp.  684;  State  r.  Ferguson,  76 
X.  C.  197. 

67.  Williams  r.  State,  88  Ala.  80, 
7  So.  101;  Woodall  v.  McMillan,  38 
Ala.  622;  Crumt)ton  v.  Xewman,  12 
Ala.  199,  46  Am. ^  Dec.  251;  State  v. 
Weed,  21  X.  H.  262,  53  Am.  Dec.  188. 

[a]  The  offense,  committed  within 
the  jurisdiction,  are  the  cssenlial  juris- 
dictional facts  to  be  set  forth.  Wil- 
liams V.  State,  88  Ala.  80,  7  So.  101. 

68.  Com.  r.  Fay,  126  Mass.  235. 

[a]  Where  trial  justices  alone  may 
issue  a  warrant  in  a  criminal  case,  the 
warrant  must  show  on  its  fa<'e  that  the 
issuing  magistrate  is  a  trial  justice. 
Com.  V.   Fay,   126  Mass.   235. 

[b]  Where  the  officer's  signature  is 
prima  facie  proof  of  authority,  any 
further  showing  is  unnecessary.  State 
V.  Dondis,  111  Me.  17,  87  Atl.  478. 
See  also  U.  S.  —  United  States  v. 
Thompson,  2  Cranch  C.  C.  409,  28  Fed. 
Cas.  Xo.  16,484.  Mass.  —  Com.  v. 
Brown,  158  Mass.  168,  33  N.  E.  341; 
Com.  V.  Brusie,  145  Mass.  117,  13  X.  E. 
378.  R.  I.  — State  v.  Chappell,  26  R.  I, 
375,  58  Atl.  1009.  Tex.  —  Graham  v. 
State,  29  Tex.  App.  31,  13  S.  W.  1013. 
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Under  some  statutes  the  authority  as  based  on  a  sworn  complaint  must 
be  shown,^^  and  in  some  states  the  warrant  must  recite  the  accusa- 
tion,'*^ or  substance  of  the  complaint,'^  but  not  the  evidence."- 

b.  Place  Where  Offense  Committed.  —  When  specifically  required 
by  statute,  or  when  necessary  to  show  jurisdiction  or  venue,  the  place 
where  the  offense  was  committed  should  be  stated,"  otherwise  it  is 
unnecessary/* 

c.  Whe7i  Offense  Committed.  —  At  common  law  it  is  not  essential 
to  state  the  time  of  the  occurrence  of  the  offense,"  but  this  fact  is 
stated  under  some  statutes." 

7,  Designation  and  Description  of  Offense.  —  a.  In  General. 
The  offense  with  which  the  accused  is  charged  should  be  properly  " 


Va.  —  Jones  v.  Timberlake,  6  Rand. 
(27    Va.)    678. 

69.  See  the  statutes  and  Curnow  v. 
Kessler,  110  Mich.  10,  67  N.  W.  982; 
Haskins  r.  Ralston,  69  Mich.  63,  37  N. 
W.  45;  Caudle  v.  Sevmour,  5  Jur.  1196, 
1  G.  &  D.  454,  113  Encr.  Reprint  1372. 
But  see  Welch  v.  Scott,  27  X.  C.  72. 

fa]  A  warrant  must  specify  the 
authority  under  which  it  issues.  Brady 
f.  Davis',  9  Ga.  73. 

70.  State    f.   Bryson,   84   N.    C.   780. 
[a]     What  is  meant  hy  reciting  the 

accusation  is  not  a  verbatim  recital  of 
the  words  of  the  affidavit  or  the  evi- 
dence, but  a  plain  brief  statement  of 
the  facts  disclosed  by  the  evidence, 
showinff  a  violation  of  the  criminal 
law.     State  v.  Bryson,  84  N.  C.  780. 

71.  State  V.  Yourex,  30  Wash.  611, 
71   Pac.  203. 

72.  Me. —  State  v.  Hobbs,  39  Mo. 
212.  Mich. —  People  v.  Bennett,  107 
Mich.  4.'{0,  65  N.  W.  280.  N.  C— State 
V.  Bryson,  84  N.  C.  780;  Welch  f. 
Scott,  27  N.  C.  72. 

73.  Oa.  —  Thorpe  v.  Wray,  68  Ga. 
350.  Kan. —  State  r.  Tennison,  3!)  Kan. 
726,  18  Pac.  94H.  N.  Y.  — Blytho  r. 
Tompkins,  2  Abb.  Pr.  46S.  N.  C— I'rif-e 
r.  Graham,  48  N.  C.  .545.  Ohio.— Gold- 
smith r.  State,  32  Ohio  C.  ('.  ](]().  Pa. 
Com.   r.  Caufmnn,   18   Pa.   Dist.   25. 

fa]  When  jurisdiction  is  limited  to 
crimes  in  the  county,  it  must  aj)i)oar 
in  tlif  warr.'int  thnt  the  off<'nse  was 
commitfed  in  the  countv.  Blvthe  /;. 
Tomf)kins,    2    Abb.    Pr.    (N.    Y.)'  468. 

74.  U.  S.  —  T'nitod  States  r.  Thomp- 
son, 2  f'rnnch  ('.  C.  409,  28  Frd.  Cas. 
No.  16,484.     N.  Y.  —  Gano  v.  Hall,  42 


X.  Y.  67;  Pratt  r.  Bogardus,  49  Barb. 
89.  N.  C.  —  State  v.  Williamson,  81  N. 
C.  540. 

fa]  Where  a  warrant  runs  to  every 
county  in  the  state  a  failure  to  name 
the  county  in  which  the  offense  occur- 
red is  not  fatal.  State  f.  Williamson, 
81  N.  C.  540. 

75.  Patterson  v.  Kisc,  2  Blackf. 
find.)  127;  State  v.  White,  76  Kan. 
654,  92  Pac.  829,  14  L.  R.  A.  (N.  S.) 
556. 

76.  See  the  statutes  and  the  follow- 
ing: Thorpe  v.  Wray,  68  Ga.  359; 
Heckman  r.  Swartz,  64  Wis.  48,  24  N. 
W.  473. 

77.  Ala.  —  Nolen  r.  Jones,  200  Ala. 
577,  76  So.  935;  Brown  r.  State,  63 
Ala.  97;  Rhodes  v.  King,  52  Ala.  272, 
Ark.  — Martin  v.  State.  32  Ark.  124; 
Flovd  V.  State,  12  Ark.  43,  54  Am.  Dee. 
250".  Conn.  —  State  r.  Leach,  7  Conn. 
452,  18  Am.  Dec.  113.  G-a.- Brady  V. 
Davis,  9  Ga.  73.  111.  —  Moore  r.  Watts, 
1  111.  42.  Kan. —  State  r.  Tennison,  39 
Kan.  726,  18  Pac.  918.  Mich.— Haskins 
r.  Ralston,  69  Mich.  63.  :\7  N.  W.  45; 
Yaner  V.  People,  34  Mich.  286.  Neb. 
Bartlev  v.  State,  53  Neb.  310,  73  N.  W. 
744.  N.  H.  — State  v.  Weed,  21  N.  H. 
262,  53  Am.  Dec.  188.  N.  Y.  —  People 
V.  Mead,  92  N.  Y.  415.  N.  C  — See 
State  r.  Price,  175  N.  C.  804.  95  S.  E. 
478;  State  r.  .Tones,  88  N.  C.  671.  Pa. 
Com.  V.  Caufman,  IS  Pa.  Dist.  25.  Tex. 
Garcia  r.  S.nndors  (Tc.x.  Civ.  App.),  35 
S.  W.  52.  Va.  —  Lacev  r.  Palmer,  93 
Va.  15!l.  24  S.  E.  930,  .57  Am.  St.  Rep. 
795,  31  L.  R.  A.  822.  W.  Va.  — State  r. 
Emswellor,  78  W.  Va.  214,  88  S.  E. 
787.  Wis. —  State  r.  Evans,  88  Wis. 
255,  60  N.  W.  433.     Eng.  —  Caudle  V, 
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desiirnatod  in  the  warrant.  oitli(>r  by  name/*'  or  by  words  from  wliicli  it 
may  be  inferred, '*  or  by  reference  to  tbe  complaint  when  attached  to 
and  nvide  a  part  of  the  warrant/^"  or  by  description  sufficient  to  inform 
the  accused  of  the  offt^ise  witli  which  he  is  charged,^*  but  not  the 
details  surrounding  its  commission.^- 

At  common  law  a.  warrant  should  set   forth  the  cause   for  which  it 


Sevmour,  5  Jnr.    1196,  1   G.  &   D.  454, 
113  Entr.  Koprint  1372. 

[a]  If  the  offense  is  named  In  the 
title  or  preamble  of  the  warrant,  this 
is  sufficient,  iiarshaw  v.  Crow,  33  N.  C 
240. 

[b]  Charging  Felony  Generally. 
While  the  statute  requires  that  the  of- 
fense charged  be  named  or  described, 
a  warrant  is  not  void  which  charjies  a 
felony,  without  designating  the  partic- 
ular species  of  felony,  and  it  is  the 
dutv  of  the  officer  to  execute  it.  State 
1-.  Potter,  Dud.   (S.  C.)  296. 

78.  Ala.  —  Xolen  v.  Jones,  200  Ala. 
577,  76  So.  ^3-5;  Adams  V.  Coe,  123 
Ala.  664,  26  So.  652;  Brown  v.  State, 
63  Ala.  97.  Ga.  — Dickson  v.  State, 
62  Ga.  583.  Kan. —  State  v.  White, 
76  Kan.  654,  92  Pnc.  829.  14  L.  R.  A. 
(N.  S.)  556.  Ky.— Jett  v.  Com.,  20  Ky. 
L.  Rep.  1619,  49  S.  W.  7S6.  S.  C. — 
State  V.  Potter,  Dud.  296.  Tenn.— 
Johnson  v.  Chattanooga,  97  Tenn.  247, 
36  S.  W.  1092;  State  v.  Sprinkle,  7 
Humph.  36. 

[a]  Assault  and  Battery.  —  Flack  V. 
Ankeny,  1  111.  187;  State  v.  Stafford, 
11.3  N.  C.  635,  18  S.  E.  256;  State  v. 
Price,   111    N.    C.   703,   16  S.  E.  414. 

[b]  rorgery.  —  Haskins  v.  Ralston, 
69  Mich.  63,  37  N.  W.  45.  Forgery  and 
uttering  forged  paper.  In  re  Adutt,  55 
Fed.  376. 

[c]  Incest.—  State  v.  Reedy,  44  Kan. 
190,  24  Pac.  66. 

fd]  Larceny.  —  Dickson  r.  State, 
62   Ga.  -5^3. 

[e]  Obtaining  Goods  Under  False 
Pretenses.  —  Rhodes  v.  King,  52  Ala. 
272. 

[f]  Profane  Swearing.  —  State  v. 
Warren,  113  X.  C.  083,  18  S.  E.  498. 

[g]  Malicious  Trespass.  —  Vandever 
t?.  State,  1  Marv.  (Del.)  209;  State  v. 
Whitaker,  85  N.  C.  566. 

79.  Adams  v.  Coe,  123  Ala.  664,  26 
So.  652;  Williams  v.  State,  88  Ala.  80, 
7  So.  101;  Ewing  v.  Sanford,  19  Ala. 
605. 

[a]    Burning  of  Sawmill.  —  People  v. 
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Pichette.  Ill  Mich.  461,  69  N.  W.  739. 

[b]  Failure  To  Pay  Poll-Tax.— Rog- 
ers V.  Marlboro  County,  32  S.  C.  555, 
11  S.  E.  3S3. 

[c]  Obstructing  Highway.  —  Jeffries 
V.   McNanvara,  40   Ind.    142. 

[d]  Illustration.  —  Under  a  statute 
against  "removing,  selling  or  buying 
property  to  which  others  have  claim," 
a  warrant  is  suflicicnt  which  describes 
the  offense  as  "buying  mortgaged  prop- 
erty. ' '  Nolen  V.  Jones,  200  Ala.  577,  76 
So.  935. 

[e]  In  a  prosecution  for  failure  to 
work  on  public  road  the  offense  is  suf- 
ficiently designated  by  the  phrase  "the 
offense  of  failing  to  work  the  road," 
and  it  is  not  necessary  to  allege  notice 
to  the  defendant  nor  to  describe  the 
road.     Brown  (;.  State,  63  Ala.  97. 

80.  Me.  — State  v.  McAllister,  25 
Me.  490.  Mass.  —  Com.  v.  Dean,  9  Gray 
283.  N.  C  — State  v.  Yellowdav,  152 
N.  C.  793,  67  S.  E.  480;  State  v.  Yoder. 
132  N.  C.  1111,  44  S.  E.  689;  State  c. 
Sharp,  125  N.  C.  628,  34  S.  E.  264,  74 
Am.  St.  Rep.  663.  R.  I.  — State  v. 
Goyette,  11  R.  I.  592. 

81.  Ala.  —  Brown  v.  State,  63  Ala. 
97;  Crosby  v.  Hawthorn,  25  Ala.  221; 
Field  v.  Ireland,  21  Ala.  240.  N.  0. 
State  v.  Poylhress,  174  N.  C.  809,  93 
S,  E.  919.  S,  C,  —  State  v.  Potter,  Dud. 
296.  Va.  —  Harding  v.  Com.,  105  Va. 
858,  52  S.  E.  832.  W.  Va.  — Wadkins 
v.  Digman,  82  W.  Va.  623,  96  S.  E. 
1016. 

[a]  The  allegations  of  the  complaint 
need  not  be  inserted  in  the  warrant, 
but  when  referred  to,  and  when  the 
two,  considered  together,  sufficiently 
inform  the  defendant  of  the  accusation 
against  him,  nothing  else  is  necessary 
to  be  done.  State  v.  Yellowday,  152 
N.  C.  793,  67  S.  E.  480. 

82.  Mich. — People  v.  Bennett,  107 
Mich.  430,  65  N.  W.  280.  N.  Y.— Kraus- 
kopf  V.  Tallman,  38  A  pp.  Div.  273,  56 
N.  Y.  Supp.  967.  S.  C— State  v.  Pot- 
ter, Dud.  296.  State  v.  Everett,  Dud, 
295. 
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is  made,®^  but  the  charge,  though  included  as  a  general  rule,  is  not 
essential.®* 

b.  F  articular  it  y  Required.  —  As  a  general  rule,  the  particularity- 
necessary  in  an  indictment  or  information  is  not  required  in  a  war- 
rant," but  the  acts  recited  or  on  which  it  is  based  must  constitute  a 
crim^inal"  offense.®* 

c.  Second  Offense.  —  In  some  jurisdictions  if  the  state  desires  to 
punish  for  a  second  conviction,  the  warrant  should  allege  a  first  offense 


83.  4  Bl.  Com.  290. 

84.  See  the  following:  Ark. —  Floyd 
V.  State,  12  Ark.  43,  54  Am.  Dec.  250. 
Ga.  — Boyd  v.  State,  17  Ga.  194.  N.  Y. 
Atchinson  v.  Spencer,  9  Wend.  62.  S. 
C  — State  V.  Hallback,  40  S.  C.  298, 
18  S.  E.  919. 

85.  Ala.  —  Nolen  v.  Jones,  200  Ala. 
577,  76  So.  935;  Spraggins  r.  State,  139 
Ala.  ^3,  35  So.  1000;  Brown  f.  State, 
63  Ala.  97.  Ark.  —  Lismore  v.  State, 
94  Ark.  207,  126  S.  W.  853;  Tucker  r. 
State,  86  Ark.  436,  111  S.  W.  275; 
Watson  V.  State,  29  Ark.  299.  111. 
Flack  V.  Ankenv,  1  111.  187;  Gay  v. 
De  Werff,  17  111.  App.  417.  Ind.  — Jef- 
fries V.  McXamara,  ^0  Ind.  142.  Kan. 
State  V.  Smith,  57  Kan.  673,  47  Pac. 
541;  State  r.  Baker,  57  Kan.  541,  46 
Pac.  947;  Redmond  v.  State,  12  Kan. 
172.  Ky.  —  Burdette  v.  Danville,  125 
S.  W.  275;  McGuire  v.  Com.,  30  Ky, 
L.  Rep.  720,  99  S.  W.  612;  Wade  r. 
Com.  3  Kv.  L.  Rep.442.  Me.  — State 
V.  Hobbs,  39  Me.  212.  Micli.  — People 
V.  Pichette,  111  Mich.  4G1,  69  N.  W. 
739;  People  v.  Whittemore,  102  Mich. 
519,  61  N.  W.  13;  People  v.  Pline,  61 
Mich.  247,  28  N.  W.  83.  Minn.  —  State 
r.  Rilev,  109  Minn.  434,  124  N.  W.  11. 
N.  Y.  — People  r.  Monsching,  187  N. 
Y.  8,  79  N.  E.  884,  10  L.  R.  A.  (N.  S._) 
625;  Pavne  r.  Rarnps,  5  Barb.  465. 
N.  C  — State  v.  Walker,  102  S.  E.  404; 
State  V.  Gupton,  166  N.  C.  257,  80  S.  E. 
989;  State  v.  Warren,  113  N.  C.  683, 
18  8.  E.  498;  State  r.  (,'ainan,  94  N.  C. 
880.  S.  0.  — State  c.  Hallback,  40  S.  C. 
298  18  8.  E.  919;  State  v.  Rowe,  8 
Rich.  L.  17.  Tox.  —  Owen  v.  State,  58 
Tox.  Crim.  261,  125  S.  W.  405.  Vt. 
In  re  Durant,  60  Vt.  176,  12  Atl.  650. 
Va.  — State  v.  Walker,  102  S.  E.  404; 
Lacev  v.  Palmer,  93  Va.  159,  24  S.  E. 
Q.^O,  *57  Am.  St.  Rep.  795,  31  L.  R.  A. 
822.  Wis.  — Fetkenhauer  t*.  Statc^  112 
Wis.  491,  88  N.  W.  294;  Lueck  c.  Hois- 
ler,  87  Wis.  644,  58  N.  W.  1101;     Fra- 


zier  V.  Turner,  76  Wis,  562,  45  N.  W. 
411. 

[a]  May  Describe  the  Offense  in 
General  Terms.  —  Dudney  v.  State,  136 
Ark.  453,  206  S.  W.  898. 

[b]  Intent. —  In  a  warrant  for  house- 
breaking or  burglary  it  is  not  neces- 
sary to  recite  that  the  offense  was 
actuated  by  an  intent  to  steal  or  to 
commit  a  felony.  Adams  V.  Coe,  123 
Ala.   664,   26    So.   652. 

[c]  Independent  of  statutory  pro- 
vision, technical  accuracy  in  such  pro- 
ceedings, had  before  a  justice  of  the 
peace,  is  not  expected  or  required;  and 
they  are  regarded  as  sufficient,  when- 
ever, upon  a  fair,  reasonable  construc- 
tion of  their  language,  a  charge  of  a 
known  criminal  offense  can  be  gath- 
ered.    Brown  v.  State,  63  Ala.  97,  101. 

[d]  An  exception  in  the  enacting 
clause  of  the  statute  defining  the  of- 
fense charged  should  (1)  be  negatived 
where  the  magistrate  has  final  jurisdic- 
tion, or  the  warrant  takes  the  place 
of  an  indictment  or  information  (State 
i;.  Harr,  77  W.  Va.  637,  88  S.  E.  44), 
but  not  (2)  when  the  jurisdiction  of 
the  magistrate  extends  no  further  than 
the  holding  of  a  preliminary  examina- 
tion. State  V.  Harr,  77  W.  Va.  637,  88 
S.  E.  44. 

86.  Ala.  — Noles  v.  State,  24  Ala. 
'  672;  Crumpton  v.  Newman,  12  Ala.  199, 
j  46  Am.  Dec.  251;  Duckworth  v.  John- 
ston, 7  Ala.  578.  Cal.  —  In  re  Lewis,  3 
I  Cal.  App.  738,  86  Pac.  996.  Ga.  — Satil- 
la  Mfg.  Co.  V.  Cason,  OS  Ga.  14,  25  S. 
E.  909,  58  Am.  St.  Rep.  287.  HI.— Moore 
r.  Watts,  1  Til.  42.  Mich.  —  Sheldon  v. 
Hill,  33  Mich.  171.  Pa. —  Kramer  v. 
Lott,  50  Pa.  495,  88  Am.  Dec.-  556.  a 
0.  —  Aiken  r.  Lancaster,  85  S.  C,  180, 
67  S,  E.  166;  Whaley  r.  Lawton,  57 
S.  C.  256,  35  S.  E.  558.  Tex.  —  Coffin 
r.  Variltt,  8  Tex.  Civ.  App,  417,  27  S. 
W.  956.  Utah, —  Smith  v.  Clark,  37 
Utah    116,      106    Pac.    fi.'JH,      Ann.    Gas. 
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and  conviction  thorofor,"^  but  othcnvise,  whether  the  offense  is  a  first 
or  second  otlVnsc  is  ininiatorial/^ 

8.  Execution  and  Return  of  Warrant.  —  a.  Necessity  of  Com- 
mand To  Arri\<it  Accused.  —  One  of  tlic  essential  requisites  of  a  war- 
rant is  a  direction  or  command  to  arrest  the  accused.*'"  Permission  is 
not  sufficient,""  nor  a  direction  to  arrest  if  the  law  should  be  vio- 
lated." 

b.  Disposition  of  Prisoner.  —  The  direction  as  to  the  prisoner  is 
usually,  that  he  be  brought  before  the  nuigistrate  to  be  dealt  with 
according  to  law,  or  to  answer  the  complaint,  or  to  plead  thereto."^ 

c.  Directions  as  to  Return. — (i.)  in  General. — That  the  officer 
executing  a  warrant  should  make  a  proper  return  thereof  is  generally 
directed  by  the  writ  and  statutory  regulations  in  relation  thereto 
should  be  complied  with.^^ 

(II.)  To  What  Court  or  Magistrate.— Subject  to  the  statute  under  which 
a  warrant  is  drawn,  and  the  nature  of  the  offense,  it  is  generally  made 
returnable  to  the  issuing  magistrate  or  to  any  other  magistrate  of  the 
district  or  county  having  jurisdiction  of  the  offense,"*  or  in  certain 


1912B,  1366,  26  L.  R.  A.  (N.  S.)  05:;. 
Va.  — See  Byrd  v.  Com.,  98  S.  E.  632, 
abusive  language  calculated  to  provoke 
breach  of  peace.  W.  Va.  —  State  v. 
Enisweller,  78  W.  Va.  214,  88  S.  E.  787. 
Wis.  —  Lueck  v.  Heisler,  87  Wis.  644, 
58  X.  W.  1101. 

87.  State  v.  Dunlap,  159  N.  C.  491, 
74  S.  E.  626. 

88.  People  v.  Cook,  45  Hun  (N.  Y.) 
34;  State  V.  Shine,  149  N.  C.  480,  62 
S.  E.  1080. 

89.  Ga.  —  Brady  v.  Davis,  9  Ga.  73. 
N.  C.  —  Haskins  c.  Young,  19  N.  C. 
527,  31  Am.  Dee.  426;  Mead  v.  Young, 
19  X.  C.  521.  W.  Va.  — State  v.  Ems- 
weller,  78  W.  Va.  214,  88  S.  E.  787. 

fa]  The  omission  of  a  direction  to 
arrest  the  accused  renders  the  warrant 
vf.id.  Abbott  V.  Booth,  51  Barb.  (X. 
Y.)  546. 

[b]  Use  of  Warrant  as  Summons. 
A  warrant  is  void  which  merely  re- 
quires the  accused  to  be  summoned. 
State  V.  Leach,  ?,H  Me.  432. 

[c]  Command  to  Arrest  and  Seize 
Property.  —  A  warrant  which  properly 
directs  the  arrest  of  accused,  is  not 
invalid  because  it  also  commands  the 
seizure  of  property  used  by  him  at  the 
time  of  the  arrest  in  committing  the 
offense  charged.  State  v.  Eldred,  8 
Kan.   App.   625,   56  Pac.   153. 

90.  Adams  r.  Allen,  99  Me.  249,  59 
Atl.  62;  Abbott  v.  Booth,  51  Barb.  (N. 
Y.)   546. 
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[a]  Indorsement.  —  An  indorsement 
by  a  magistrate  in  a  neighboring  dis- 
trict should  likewise  be  a  command 
and  not  a  mere  permission  to  arrest 
the  accused  in  his  district.  See  Cock- 
field  v.  Braveboy,  2  Me.  Mul.  (S.  C.) 
270,   39   Am.   Dec.    123.  v       v 

91.  Holmes  v.  Le  Fors,  36  Okla. 
729,  129  Pac.  718. 

92.  Kan.  —  See  In  re  Eddy,  40  Kan. 
592,  20  Pac.  283.  N.  Y.  —  Geuin  v. 
Thompkins,  12  Barb.  265,  287.  Wis. 
Bookhout  V.  State,  66  Wis.  415,  28  X. 
W.  179.  Eng.  —  Reg.  v.  Downey,  9  Jur. 
1073,   115    Eng.   Reprint   495. 

93.  Wills  V.  Whittier,  45  Me.  544; 
McCarg  v.  Burr,  186  N.  Y.  467,  79  N. 
E.  715,  aifirming,  94  N.  Y.  Siipp.  675. 

[a]  Informality  in  Wording  Man- 
date Not  Material.  —  Ala.  —  Wilson  v. 
State,  99  Ala.  194,  13  So.  427.  Ga. 
Dickson  V.  State,  62  Ga.  583.  R.  I. 
State  v.  Sherman,  16  R.  I.  631,  18  Atl. 
1040. 

[b]  Omission  of  a  formal  command 
to  make  return  of  a  warrant,  whether 
required  by  statute  or  not,  docs  not 
excuse  an  officer  from  making  such  re- 
turn. Tubbs  V.  Tukev,  3  Cush.  (Mass.) 
438,   50   Am.   Dec.   744. 

94.  Ala.  —  Murphy  v.  State,  55  Ala. 
252.  Ark. —  Floyd  v.  State,  12  Ark. 
43,  54  Am.  Dec.  250.  Cal.  —  Ex  parte 
Branigan,  19  Cal.  133.  Conn.  —  Hendee 
V.  Tavlor,  29  Conn.  448.  Kan.  —  State 
V.  Al'drich,  50  Kan.  666,  32  Pac.  408. 
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cases  to  the  issuing  magistrate  alone,'*  or  to  a  magistrate  of  the  dis- 
trict where  the  offense  was  committed,'*  or  to  a  superior  court,"  but 
it  should  not  be  made  returnable  to  a  court  having  no  jurisdiction  of 
the  subject-matter." 

(HI.)  When  To  Be  Returned. — The  time  when  the  ofneer  is  com- 
manded to  make  return  of  the  warrant  is  usually  "  f ortlnvith, "  or 
"within  thirty  days,"  without  designating  any  particular  day.'* 

9.  Seal  and  Signature.  —  There  has  been  a  diversity  of  opinion  on 
the  necessity  of  a  seal  on  a  warrant  at  common  law,^  some  cases  hold- 
ing generally  that  a  seal  is  neeessar^-.^  others  that  it  is  unnecessary 
unless  the  magistrate  issuing  the  warrant  has  a  seal  of  office  or  a  seal 
is  required  by  statute.* 


Md.  — Green  v.  State,  113  Md.  451,  77 
Atl.  677.  Mass.  —  Com.  v.  Wilcox,  1 
Cush.  503.  Mich.  —  Pardee  v.  Smith, 
27  Mich.  33.  N.  Y,  — McOarg  r.  Burr, 
186  N.  Y.  467,  79  N.  E.  715,  affirming, 
106  App.  Div,  275,  94  N.  Y.  Supp.  675. 
N.  C  — State  v.  Lord,  145  N.  C.  479, 
59  S.  E.  656. 

[a]  In  the  Alternative.  —  A  warrant 
is  sometimes  required  to  be  returned  to 
the  issuinfj  magistrate  or  to  some  other 
judicial  officer  having  jurisdiction  of 
"the  offense.  Ormond  v.  Ball,  120  Ga. 
916,  48  S.  E.  383. 

[b]  At  common  law  a  warrant  was 
returnable  to  the  issuing  justice  or  to 
any  justice  of  the  county.  4  Bl.  Com. 
290, 

95.  State  r.  Stevens,  53  Me.  548, 
police  court  warrants. 

96.  State  v.   Hawes,   65   N.   C.   301. 

97.  Ala. —  Reese  v.  State,  16  Ala. 
App.  430,  78  So.  460.  Me.  —  State  f. 
Stevens,  53  Me.  548.  N,  H.  —  Batchel- 
der  V.  Currier,  45  N.  H.  460.  B.  I. 
State  V.  Sherman,  16  R.  I.  631,  18  Atl. 
1040. 

\a]  In  the  absence  of  statutory 
authority  a  justice  of  the  peace  cannot 
issue  a  warrant  returnable  to  the  cir- 
cuit court.  Sanders  r.  State,  16  Ala. 
App.  531,  79  So.  312;  State  f.  Bush,  12 
Ala.  App.  309,  68  So.  492. 

98.  Stetson  v.  Packer,  7  Cush. 
(Mass.)   562. 

99.  See  the  statutes  and  Pratt  v. 
Hill,  16  Barb.   (N.  Y.)   303. 

[a]  On  following  day  is  substantial 
complifinre  with  statute  providing  for 
a  return  forthwith.  Statn  r.  Freeman, 
8  Iowa  42S,  74  Am.  Dec.  317. 

1.    Starr  v.  United  States,  153  U.  S. 


614,  14  Sup.  Ct.  919,  38'  L.  ed.  841; 
Millett  f.  Baker,  42  Barb.  (N.  Y.)  215. 
See  21   STAND.VRD  Peoc.  74A,  746. 

2.  4  Bl.  Com.  290,  and  the  follow- 
ing cases:  Me.  —  State  v.  Coyle,  33 
Me.  427.  Md.  —  Somorvell  v.  Hunt,  3 
Har.  &  McH.  113.  Mich.  —  People  v. 
Crocker,  1  Mich.  N.  P.  31.  N.  H. 
State  V.  Weed,  21  N.  H.  262,  53  Am. 
Dec.  188.  But  see  Davis  v.  Clements, 
2  N.  H.  390.  N.  C  — Duffv  v.  Averitt, 
27  N.  C.  455;  VVek-Ji  v.  Scott,  27  N.  C. 
72.  R.  I.  — State  r.  Goyette,  11  K.  I. 
592.  Tenn.  —  Tackett  r.  State,  3  Yerg. 
392,  24  Am.  Dec.  582. 

[al  A  wafer  or  scroll  on  the  war- 
rant is  a  sufficient  seal.  United  States 
t\  Hedges.  2  Cranch  C.  C.  43,  26  Fed. 
Cas.  No.  15,339. 

[b]  A  warrant  issued  by  a  clerk 
mav  be  under  the  seal  of  the  court. 
Grim  Shaw  v.  State,  98  Wis.  612,  74  N. 
W.  375. 

fc]  A  warrant  returnable  to  another 
court  should  boar  the  S'-al  of  the  is- 
suing magistrate  and  not  that  of  the 
court  to  which  it  must  be  returned. 
State  r.  Hnvettp,  11   R.  I.  592. 

[d]  Seal  of  Judge  or  Court.  —  Where 
a  court  seal  exists,  but  the  justices  of 
such  court  retain  their  own  individual 
ppfils,  they  may  issue  warrants  under 
thoir  own  seals.  Com.  V.  Walcott,  126 
Mass.  238. 

3.  u.  S.—  Starr  v.  United  States,  153 
U.  S.  614,  14  Sup.  Ct.  919,  38  L.  ed. 
841.  N.  J.  — State  r.  Kellv,  84  N.  J. 
L.  1,  87  Atl.  128.  N.  Y.  — Millett  v. 
Raker,  42  Barb.  215.  S.  C  — State  f. 
Vaughn,  1  Harp.  313.  Va.  —  Burlcy  r. 
Griffith.  8  Leigh  (35  Va.)  442.  Eng. 
Padfifld  r.  Cabell,  Willes  411,  125  Eng. 
Reprint   1241. 
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Under  Uie  sututes.  while  a  sr:il  may  ho  required  in  some  states, 
and  ponnittod  in  othors,"*  in  most  .lurisdictions  no  seal  is  necessary, 
the  si'mntuiT  of  the  majiistrnto  hoin<j:  sulTioicnt." 

•nie%varrnnt  should  be  signed  by  the  magistrate  or  officer  who  issues 
it  J  as  such  ol'lieor  or  magistrate,^  or  in  some  states  with  his  name  and 
initials  of  otViee." 

D  Alteration  of  Warrant.  —  No  material  ehan«?e  can  be  made 
in  a  warrant,  without  invalidating  it,  by  any  individual  or  officer  other 
than  the  juagistrate  by  whom  it  was  issued." 

E  Defects  and  Amendi^ients.  —  1.  In  General.  —  Defects  which 
do  not  go  to  the  substance  of  the  warrant,  and  do  not  mislead  or  preju- 
dice the  accused  are  not  fatal." 


See  1  Chit.  C.  L.  38  and  21  Standard 
Proc.  744,  it  SCI]. 

[a]  "There  was  no  settled  rule  at 
common  law  invalidating  warrants^  not 
under  seal  unless  the  magistrate  issu- 
ing the  warrant  had  a  seal  of  office  or 
a  ^eal  was  required  bv  statute."  Starr 
r  United  States,  153  U.  S.  614,  619,  U 
Sup.  Ct.  919,  38  L.  ed.  841. 

4.  Lenarcio  r.  State,  23  Ohio  C.  C. 
(N.  S.)  73.    See  21  Standard  Proc.  746. 

5.  Lineberger  v.  Tidwell,  104  N.  C. 
506,  10  S.  E.   758. 

6  U.  S.  — Starr  r.  United  States, 
153  tl.  S.  614,  619,  14  Sup.  Ct.  919,  38 
L.  ed.  841,  under  Arkansas  Statute. 
Kan.  —  Jennings  v.  State,  13  Kan.  80. 
N.  Y.  — Abbott  f.  Booth,  51  Barb.  546. 
N.  C.  —  Lineberger  v.  Tidwell,  104  N. 
C.  506,  10   S.  E.   758. 

fa]  A  United  States  commissioner, 
without  a  seal,  is  not  required  to  affix 
a  seal  to  a  warrant  issued  by  him. 
Starr  v.  United  States,  153  U.  S.  614, 
14  Sup.  Ct.  919,  38  L.  ed.  841. 

7.  Ala.  —  Gates  r.  Bullock,  136  Ala. 
537,  33  So.  835,  96  Am.  St.  Rep.  38. 
Conn.  —  Perry  v.  Johnson,  37  Conn.  32. 
Mich.  —  Pfople  v.  Crocker,  1  Mich.  N. 
P.  31.  Okla.  —  Bowon  v.  State,  5  Okla. 
Crim.  605,  115  Pac  376.  S.  C— Davis 
r.  Sander?,  40  S.  C.  507,  19  S.  E.  138. 

[a]  Signature  in  black  lead  pencil 
not  sufficient.  United  States  v.  Thomp- 
son, 2  Cranch  C.  C.  409,  28  Fed.  Cas. 
Xo.  16,484. 

fb]  Name  in  body  of  warrant  and 
indorsed  on  its  back  is  not  sufficient. 
Davis  V.  Sanders,  40  S.  C.  507,  19  S.  E. 
138. 

[(■]  By  a  city  attorney  when  author- 
ized bv  statute  to  do  so.  State  v.  Dib- 
ble, 59  Conn.  168,  22  Atl.  155. 
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fd]  By  the  magistrate  to  whom  the 
complaint  is  addressed  or  before  whom 
the  information  is  given  on  which  the 
warrant  is  based.  Perry  v.  Johnson, 
37  Conn.  32. 

8.  Ala.  —  Reach  r.  Quinn,  159  Ala. 
340,  48  So.  540.  Kan.  —  Jennings  v. 
State,  13  Kan.  80.  Mass.  — Com.  v. 
Mosher,  134  Mass.  226.  N.  Y.  — Ab- 
bott V.  Booth,  51  Barb.  546.  B.  I. 
State  V.  Chappell,  26  R.  I.  375,  58  Atl. 
1009. 

[al  Omission  of  official  character 
is  an  irregularity  of  form  which  does 
not  afifeet  the  validity  of  the  warrant. 
People  V.  Du  Bois,  26  N.  Y.  Supp.  895. 

9.  Brown  v.  State,  109  Ala.  70,  20 
So.  103. 

10.  Haskins  v.  Young,  19  N.  C.  527, 
31  Am.  Dee.  426.  See  21  Standard 
Proc.  757. 

[a]  The  direction  of  a  warrant,  as 
to  the  serving  officer,  arrest  or  return, 
cannot  be  changed  by  the  prosecutor, 
or  other  person,  without  the  knowledge 
of  the  magistrate.  Wells  v.  Jackson,  3 
Munf.   (17  Va.)   458. 

[b]  The  name  of  the  accused  as  set 
out  in  the  warrant  cannot  properly  be 
changed  by  another  magistrate.  Has- 
kins V.  Young,  19  N.  C.  527,  31  Am. 
Dec.  426;  Alford  v.  State,  8  Tex.  App. 
545. 

[c]  An  immaterial  alteration,  ap- 
parent on  the  face  of  the  warrant,  is 
not  fatal  to  its  'validity,  such  as  a 
change  of  date.  Com.  v.  Martin,  98 
Mass.  4. 

11.  Ala.  —  Mitchell  v.  State,  15  Ala. 
App.  109,  72  So.  507.  Ark.  —  Douglass 
r.  Stahl,  71  Ark.  236,  72  S.  W.  568. 
Conn.  —  Hendee  i>.  Taylor,  29  Conn. 
448.     DeL  — State  v.  Oliver,  2  Houst. 
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2.  Manner  of  Raising  Objections. —  Objection  to  formal  irregu- 
larities in  a  warrant  is  generally  made  by  a  plea  in  abatement  or 
motion  to  quash." 

3.  Amendments.  —  The  policy  of  the  law  is  one  of  liberality  in 
allowing  amendments  to  warrants  issued  by  justices  of  the  peace," 
and  such  amendments,  within  the  court's  discretion,"  may  be  made  in 
the  court  where  the  action  is  pending  for  trial,^^  either  '"  in  form  or 


585.  Kan-  —  State  v.  Tennison,  39  Kan. 
726,  18  Pac.  948.  Mass.  —  Com.  v.  Mar 
tin,  98  Mass.  4.  Mich. —  People  v 
Kahler,  93  Mich.  625,  53  N.  W.  826 
N.  Y.  —  People  v.  Holmes,  41  Hun  55. 
N.  C  — State  v.  Williamson,  81  N.  C, 
540.  Va.  —  Lacey  v.  Palmer,  93  Va. 
159,  24  S.  E.  930,  57  Am.  St.  Rep.  795, 
31  L.  R.  A.  822.  Wis.  —  Bookhout  v. 
State.  66  Wis.  415,  28  N.  W.  179. 
Omission  of  seal,  see  svpra,  I,  C,  9. 
12.  See  the  following  cases:  Ala. — 
Sanders  v.  State,  16  Ala.  App.  531,  79 
So.  312.  Conn.  — State  r.  Dibble,  59 
Conn.  168,  22  Atl.  155.  Kan.  — /n  re 
Stewart,  60  Kan.  781,  57  Pac.  976.  Me. 
State  V.  Regan,  67  Me.  380.  Mass. 
Com.  V.  Gregory,  7  Gray  498.  Mich. 
People  r.  Lowerie,  163  Mich.  514,  128 
N.  W.  741;  People  r.  Turner,  116 
Mich.  390,  74  N.  W.  519;  People  v. 
Kenyon,  93  Mich.  19,  52  N.  W.  1033; 
N.  J.  —  North  Plainfield  v.  Goodwin,  72 
N.  J.  L.  146,  60  Atl.  571.  N.  C.  —  State 
17.  Turner,  170  N.  C  701,  86  S.  E.  1019. 
Pa.  — Com.  V.  Fairchild,  21  Pa.  Co.  Ct. 
310.  E.  I.  —  State  v.  Sherman,  16  R.  I. 
631,  18  Atl.  1040.  S.  C  — Florence  v. 
Berry,  61  S.  C.  237,  ?.0  S.  E.  389.  Vt. 
State  f.   Clark,   44   Vt.   636. 

See  generally  12  Standard  Proc.  605, 
et  scq.,  659,  and  cross-references  there 
made. 

fa]  IHustration.  —  An  irrecnlarity 
in  a  warrant  involving  the  jurisdiction 
of  the  person,  the  court  having  juris- 
diction of  the  oflfcnsc,  such  as  a  war- 
rant by  a  juHtifo  returnalilo  to  the  cir- 
cuit court,  must  be  objected  to  by  a 
pica  in  abatement,  not  a  demurrer. 
Sanders  v.  State,  16  Ala.  App.  531,  79 
So.  312. 

13.  State  V.  Poythrcss,  174  N.  C. 
80!t,  n:?  S.    H.  919. 

fa]  Whcro  the  accused  has  been 
arrested  on  a  defective  warrant,  he 
will  not  be  discharged,  but  the  writ 
will  be  amended.  State  v.  Turner,  170 
N.  C.  701,  86  S.  E.  1019. 


14.  See  the  cases  cited  in  this 
section. 

15.  State  V.  Poythreas,  174  N.  0. 
809,  93  S.  E.  919. 

[a]  In  the  Superior  Court  —  People 
r.  Hilderbrand,  71  Mich.  313,  38  N.  W. 
919;  State  v.  Price,  175  N.  C.  804,  95 
S.  E.  478. 

16.  State  V.  Poythress,  174  N.  C 
809,  93  S.  E.  919.  See  Burks  v.  Com. 
(Va.),  101  S.  E.  230.  Compare,  12 
Standard  Proc.  565,  et  seq. 

[a]  To  Conform  to  the  Evidence. 
State  V.  Price,  175  N.  C  804,  95  S.  E. 
478;  State  v.  Baker,  106  N.  C.  758,  11 
S.  E.  360. 

[b]  Changing  the  offense  charged 
by  amendment  (1)  is  not  permissible, 
as  a  general  rule.  State  r.  Taylor,  118 
N.  C.  1262,  24  S.  E.  526;  Eddv  r.  Com., 
119  Va.  873,  89  S.  E.  899.  (2)  But  an 
amendment  has  been  permitted  chang- 
ing the  charge  of  larceny  to  that  of 
obtaining  money  under  false  pretenses. 
Robinson  v.  Com.,  Ill  Va.  844,  69  S.  E. 
518. 

[c]  For  (1)  immaterial  irregularities. 
Ala.  —  McLeod  v.  McLeod,  75  Ala.  483. 
Ky.  — Louisville  r.  Wehmhoff,  HO  Ky. 
SI 2,  76  S.  W.  876,  79  S.  W.  201.  Mass. 
Com.  V.  LeClair,  147  Mass.  539,  18  N. 
E.  428.  N.  C  — State  v.  Turner,  170 
N.  C.  701,  86  S.  E.  1019.  Vt.  —  State 
r.  Freeman,  59  Vt.  661,  10  Atl.  752. 
(2)  In  the  name  of  the  accused.  Gurn- 
sey  V.  Lovell,  9  Wend.  (N.  Y.)  319; 
Keehn  v.  Stein,  72  Wis.  196,  39  N.  W. 
372.  (3)  In  the  name  of  person  to  whom 
an  illegal  sale  of  liquor  is  charged. 
State  V.  Davis,  111  N.  C.  729,  16  S.  E. 
510.  (4)  In  the  name  of  the  owner  of 
l)roperty  the  accused  is  charged  with 
having  stolen.  People  r.  Hilderbrand, 
71  Mich.  .'n3.  38  N.  W.  919.  (5)  In  the 
value  of  such  property.  People  v. 
Belcher,   r,R    Mich.   325,   25    N.   W.    303. 

[d]  Failure  to  reduce  the  amendment 
to  writing  immediately  does  not  destroy 
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substance,  at  any  time  either  before  or  nfler  jndgniicnt^^  is  rendered. 

4.  Waiver.  —  Any  irreu;ularity  in  a  warrant,  which  may  be  cured 
by  ajiieudinent,  if  not  properly  ob.jicted  to,  is  deemed  to  be  waived." 
Thus  any  defect  is  considered  waived  by  a  general  appearance  and 
plea,^*  by  a  waiver  of  a  preliminar}'  examination,-^'  or  by  entering  into 
a  recognizance.-^  So  defects  in  a  warrant  are  not  available  after  they 
have  been  supplied  by  the  proof,-^  or  on  the  final  trial  had  under  an 
indictment  in  refrular  form,-^  or  after  verdict,-''  in  arrest  of  judg- 
ment.-•'  or  for  the  iirst  time  on  appeal.-* 

11.  BENCH  WARRANTS. —  A.  In  Generall  — A  bench  war- 
rant, so  called  to  distinguish  it  from  a  warrant  by  a  magistrate  or 
similar  official,  is  issued  by  the  court  itself  for  the  arrest  of  a  person 


its   effect.     State   i;.    Walker    (N.   C), 

102  S.  E.  404. 

17.  State  I".  Poythress,  174  N.  C. 
809,  93  S.  E.  919. 

[a]  After  (1)  verdict.  —  State  v. 
Smith,  103  N.  C.  410,  9  S.  E.  200.  (2) 
Whether  general  or  special.  State  v. 
Telfair,  130  X.  C.  645,  40  S.  E.  976. 

18.  See  the  cases  cited  infra,  this 
section. 

[a]  Jurisdiction  of  Person.  —  An  ir- 
regularity in  a  warrant  involving  the 
question  of  jurisdiction  of  the  person, 
the  court  having  jurisdiction  of  the 
offense,  if  not  raised  by  proper  plea, 
is  waived.  Sanders  v.  State,  16  Ala. 
App.  531,  79  So.  312;  State  v.  Turner, 
170  N.  C.  701,  86  S.  E.  1019. 

[b]  An  irregularity  in  the  return 
of  a  warrant  is  waived  if  objection 
thereto  is  not  made  at  the  trial  before 
the  magistrate.  Com.  v.  Henry,  7  Cush. 
(Mass. J   512. 

[f]  Objection  must  be  renewed  in 
trial  court  on  a  hearing  de  novo  or  it 
will  be  deemed  waived.  Com.  v.  Dean, 
9  Gray   (Mass.)   283. 

19.  CaL— People  r.  Smith,  1  Cal.  9. 
Kan.  —  State  v.  Tennison,  39  Kan.  726, 
IS  Pac.  948.  Mass. —  Com.  v.  Hart,  123 
Majis.    416.      Mich.  —  People    v.    Harris, 

103  Mich.  473,  61  N.  W.  871;  People, 
r.  Allen,  51  Mich.  176,  16  N.  W.  370; 
People  f.  Dowd,  44  Mich.  488,  7  N.  W. 
71.  N.  J.— Xorth  Plainfield  r.  Good- 
win, 72  N.  .7.  L.  146,  60  Atl.  571.  N.  Y. 
People  r.  Cuatt,  126  X.  Y.  Supp.  1114. 
N.  C.  —  State  v.  Cale,  loO  X.  C.  805,  63 
S.  E.  958,  1.34  Am.  St.  Rep.  957.  R.  I. 
State  V.  Sherman.  16  R.  1.  631,  18  Atl. 
1040.  S.  C  — State  r.  Mavs,  24  S.  C. 
190.     Vt.  — State  v.  Clark,  44  Vt.  636. 
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Va.  — Flint  v.   Com.,  114  Va.  320,  76 
S.  E.  308. 

[a]  If  a  warrant  be  void,  and  the 
jurisdiction  of  the  court  rests  thereon, 
ajipearance  of  the  accused  is  not  a 
waiver,  since  the  court  has  no  juris- 
diction in  any  event.  Hamden  v.  Col- 
lins,  85   Conn.   327,   82  Atl.   636. 

20.  Ala.  —  Laney  v.  State,  109  Ala. 
34,  19  So.  531.  Kan.  — State  v.  Stred- 
der,  3  Kan.  App.  631,  44  Pac.  34.  Mich. 
People  V.  Harris,  103  Mich.  473,  61  N. 
W.  871.  Neb.  — Everson  v.  State,  4 
Xeb.  (Unof.)   109,  93  X.  W.  394. 

21.  Ind.— Ard  r.  State,  114  Ind.  542, 
16  N.  E.  504.  Kan.  — State  v.  Long- 
fon,  35  Kan.  375,  11  Pac.  163;  State 
r.  Eldred,  8  Kan.  App.  625,  56  Pac. 
153;  State  v.  McManus,  4  Kan.  App. 
247,  45  Pac.  130.  Neb.  —  Bartlcy  v. 
.State,  53  Xeb.  310,  73  X.  W.  744.  Pa. 
Com.  V.  Jail  Warden,  8  Pa.  Dist.  159. 

22.  State  r.  Watkins  (S.  C),  103 
S.  E.  479,  lack  of  averment  of  owner- 
ship. 

23.  Ala.  —  Toney  v.  State,  15  Ala. 
App.  14,  72  So.  508.  Ark.  — Kinkead 
r.  State,  45  Ark.  536.  Cal.  —  People  v. 
Staples,  91  Cal.  23,  27  Pac.  523.  Ga. 
Dickson  v.  State,  62  Ga.  583.  Kan. 
State  I'.  Killion,  95  Kan.  371,  148  Pac. 
643.  Mich.  —  People  v.  Dowd,  44  Mich. 
488,  7  N.   W.  71. 

24.  Com.  V.  Wait,  131  Mass.  417. 

25.  Com.  V.  Loghlin,  15  Gray 
(Mass.)   569. 

26.  Ala.  —  Williams  v.  State,  88 
Ala.  80,  7  So.  101.  Mass.  —  Com.  v. 
Brusie,  145  Mass.  117,  13  X.  E.  378. 
Mich.  —  People  r.  O'Brien,  68  Mich. 
468,  36  X.  W.  225.  Va.  —  Burks  v. 
Com.,  101  S.  E.  230. 
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who  has  been  indicted,  or  in  case  of  contempt,  or  to  bring  in  a  witness 
who  fails  to  obey  a  subpoena.^^ 

B.  On  Return  of  Indictsient.  —  When  a  person  who  is  not  in 
custody  is  indicted  a  bench  warrant  is  generally  issued  for  his  arrest,^* 
and  though  more  than  one  indictment  be  returned  against  him,  one 
warrant  is  sufficient.-®  The  rules  relating  to  warrants  of  arrest  gen- 
erally, are  applicable  to  bench  warrants  based  on  indictments.^"  So  it 
is  not  necessary  to  issue  a  bench  warrant  for  an  indicted  offender  in 
custody,^^  or  when  he  voluntarily  appears  and  pleads  to  the  indict- 
ment.^^ It  should  be  issued  by  the  court  having  jurisdiction  of  the 
offense,^^  or  by  the  clerk  thereof.^*  It  should  allege  the  indictment, ^^ 
and  name  or  describe  the  offense  with  sufficient  particularity  to  enable 
the  accused  to  understand  the  charge.^^ 

C.  In  Contempt  Cases.  —  Where  one  is  charged  with  constructive 
contempt,  his  appearance  in  court  is  generally  secured  by  an  order  to 
show  cause  why  a  warrant  of  attachment,  or  of  arrest,  should  not  is- 
sue.^^  In  certain  cases,  regarded  generally  as  instances  of  direct  con- 


27.  See  the  cases  cited,  infra,  this 
Bection, 

28.  See  the  statutes  and  the  follow- 
ing cases:  State  v.  Grace,  98  Ark.  505, 
136  S.  W.  670;  People  r.  Mead,  28  Hun 
(N.  Y.)   227,  affirmed,  92  N.  Y.  415. 

[a]  At  common  law  a  venire  facias 
was  issued  for  a  misdemeanor  and  a 
capias  for  a  felony  or  in  case  a  venire 
facias  proved  ineffectual;  but  this 
practice  was  later  changed  in  favor  of 
the  iaeuance  of  a  capias  by  the  king's 
bench  for  both  misdemeanors  and 
felonies  upon  the  finding  of  an  indict- 
ment against  an  accused  not  in  custody. 
4  Bl.    Com.   319. 

fb]  Federal  Courts.  —  The  federal 
courts,  authorized  by  U.  S.  Rev.  St. 
§  71  n  to  issue  any  appropriate  process 
necessary  to  the  exercise  of  their  r(>- 
Bpective  jurisdictions  have  the  power 
to  i.ssue  a  writ  of  venire  facias,  or 
warrant  of  arrest,  against  a  defendant. 
United  Statos  v.  Philadelphia  &  R.  R. 
Co.,  237  Fed.  292.  Sop  gonorally  the 
title   "United  States  Courts." 

29.  U.  S.  Rov.  St.  §1027,  10  U.  S. 
St.  at  L.  162,  U.  S.  Comp.  St.,  1916, 
§  1693. 

30.  See  the  cases  cited  infra,  this 
section. 

[a]  Immaterial  Variations.  —  A 
vonire  faciaa  whi<h  foniinands  the  de- 
fondant  to  appear  before  the  bar  of 
the  court  and  ansirrr  the  indictment, 
is  not  materially  defective  because  it 
should  require  the  defendant   to  plead 


to    the    indictment.      United    States  v. 
Philadelphia  &  R.  R.  Co.,  237  Fed.  292. 

31.  State  I'.  Keena,  64  Conn,  212,  29 
Atl.  470;  Webster  v.  Com.,  5  Cush. 
(Mass.)  386. 

32.  la.  —  State  v.  Ray,  50  Iowa  520. 
Kan.  —  7/1  re  Siebert,  61  Kan.  112,  58 
Pac.  971.  Mo.  — State  v.  Cook,  58  Mo. 
546.  Wash. —  Stats  t'.  Melvern,  32 
Wash.  7,  72  Pac.  489. 

33.  I7i  re  Christian,  82  Fed.  885; 
Kx  parte  Wade,  2  Okla.  Or.  100,  100 
Pac.   35, 

[a]  If  accused  be  in  another  district 
the  warrant  nevertheless  should  be  is- 
sued by  the  court  having  jurisdiction 
of  the  offense.  John  Gund  Brew.  Co.  v. 
TTnited  States,  122  C.  C.  A.  331,  204 
Fed.  17. 

34.  State  v.  Gordon,  18  La.  Ann. 
528. 

35.  Brady    v.    Davis,   9    Ga.    73. 

36.  Ga.  — Brady  v.  Davis,  9  Ga.  73. 
N.  Y.  — People  v.  Mead,  28  Hun  227, 
affirmed,  92  N.  Y.  415.  Vt.  — /?i  re 
Durant.  60   Vt.   176,  12  Atl.  650. 

37.  U.  S.  — Toledo,  A.  A.  &  N.  M. 
R.  Co.  t*.  Pennsylvania  Co.,  54  Fed.  746. 
Ala. —  Ex  parte  Bankhead,  200  Ala.  102, 
75  So.  478.  Ga.  — Carson  r.  Ennis,  148 
Ga.  726,  92  S.  E.  221,  L.  R.  A.  1917E, 
fi.in;  Wheeler  v.  Harrison,  57  Ga.  24. 
Ind.  — Snyder  v.  State,  151  Ind.  553, 
.12  N.  K.  1.52.  la.  —  Drady  V.  District 
Court,  126  Iowa  34.5,  102  N.  W.  115. 
Kan, —  State  v.  Rose,  74  Kan,  260,  85 
Pac.  803.    Ky.  —  French  v.  Com.,  30  Ky. 
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tempt,  fi  warrant  of  attachmont  may  issue  in  the  first  instance,^^  as  in 
casos  where  the  evidence  is  so  elear  that  there  oau  be  no  doubt  of  the 
defendant's  piilt,-'"-'  or  wliere  the  contempt  is  Haij:rant,'*'  or  where  the  ac- 
cused is  a  non-resident  about  to  leave  the  jurisdiction,"  or  an  officer  of 
the  court  who  refuses  to  obey  its  mandate,''-  In  some  .jurisdictions  where 
contempt  cases  are  ehissifiod  as  civil  or  criminal,  the  proceeding  may 
be  commenced,  in  eitlier  case,  by  notice  or  warrant;'-'  in  other  states 
eith(n'  method  maj''  be  adopted  in  civil  contempt,''  ])ut  in  criminal  con- 
tempt notice  or  an  order  to  show  cause  must  first  be  served  on  the 
accused.'^  Under  certain  circumstances  the  issuance  of  a  warrant  of 
attachment  for  contempt  may  be  unnecessary,***  as  when  the  accused 
voluntarily  appears  and  submits  to  interrogatories,*^  or  when  the  con- 
tempt is  committed  in  the  immediate  view  and  presence  of  the  court,'"* 


L.  Rep.  98,  97  S.  W.  427.  La.  —  State 
r.  Judges  Civ.  Dist.  Ct.,  32  La.  Ann, 
1256.  Minn.  —  State  v.  Ives,  GO  Minn. 
47S,  62  N.  W.  831.  Mo,  — Greene 
County  V.  Rose,  38  Mo,  390.  Neb. 
Gandy  v.  State,  13  Neb.  445,  14  N.  W. 
143.  N.  J.  —  In  re  Chocseman,  49  N.  J. 
L.  115,  6  Atl.  513,  60  Am.  Rep.  596. 
N.  Y.  —  Bowman  r.  Seaman,  152  App. 
Div.  690,  137  N.  Y.  Supp.  568;  Mai- 
pille  f.  Leonard,  102  App.  Div.  367,  92 
X.  y.  Supp.  656,  affirmed,  ISl  X.  Y.  558, 
74  X.  E.  1120.  Tex.  — Crow  r.  State, 
24  Tex.  12.  Va.  —  Com.  v.  Dandridge,  2 
Va.  Cas.  40«.  W.  Va.  —  State  v.  Frew, 
24  W,  Va.  416,  49  Am.  Rep.  257. 
See   5   Stakdakd   Proc.   390. 

38,  U.  S,  — 7n  re  Steiner,  195  Fed, 
299;  United  States  f.  Green,  3  Mason 
482,  26  Fed.  Cas.  No.  15,256,  Alz..—Ex 
parte  Walker,  25  Ala.  81.  HI.  — Tol- 
man  v.  Jones,  114  111.  147,  28  N.  E.  464; 
Pctrie  V.  People,  40  111.  334.  la,— State 
1-.  District  Court,  124  Iowa  187,  99  N. 
W.  712.  N.  J,  —  7/1  re  Cheeseman,  49 
N.  J.  L.  115,  6  Atl.  513,  60  Am.  Rep. 
596.  N.  G.  —  Ex  parte  McCown,  139 
N.  C,  95,  51  S,  E,  957,  2  L.  R.  A.  (X. 
S.)  603,  Pa,  — Douulass  VV.  Brick 
Co.  V.  Simpson,  233  Pa.  517,  82  Atl, 
760,  Va,  —  Com,  v.  Dandridge,  2  Va. 
Cas.  408.  W.  Va.  — State  ?;.  Frew,  24 
W.   Va.   416,   49   Am.   Rep.   257, 

See  5  Standard  Proc.  388. 

fa]  But  in  compliance  with  some 
statutes,  as  well  as  the  common  law,  it 
has  been  held  that  actual  notice  must 
be  served  on  the  defendant  in  all  eases 
of  indirect  contempt.  In  re  Clark,  208 
Mo.  121,  106  S.  W.  990,  15  L.  R.  A.  rx. 
8.)  389. 

39.  State  r.  Soule,  8  Rob.  (La.)  500; 
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Andrews  i".  Andrews,  2  Johns,  Cas.  (X. 
Y.)    109. 

40.  Shore  r.  People,  26  Colo. 
■516,  59  Pac.  49  (violation  of  injunc- 
tion); Rex  V.  Wright,  2  Str.  915,  93 
Eng.  Reprint  939,  disobedience  to  writ 
of  habeas  corpus. 

[a]  For  perjury  committed  in  pres- 
ence of  the  court  the  contempt  pro- 
ceedings may  be  commenced  by  order 
to  show  cause  or  warrant  of  attach- 
ment. Affidavits  sworn  to  before  a 
notary  and  presented  in  court  by  coun- 
sel of  the  affiant  is  not  such  a  ease. 
In   re  Steiner,   195   Fed.   299. 

41.  Thornton  v.  Davis,  4  Cranch  C, 
C,  500,  23  Fed,  Cas,  No.  13,998. 

42.  Ex  parte  Haley,  37  Mo,  App.  562, 

43.  State  v.  Sieber,  49  Ore.  1,  88 
Pac,  313, 

44.  Pitt  r.  Davison,  37  N,  Y.  235. 
[a J    The  party  in  default  has  already 

had  the  opportunity  of  contesting  his 
liability  to  perform  what  the  proceed- 
ing seeks  to  compel  him  to  perform, 
where  the  proceeding  is  to  enforce  a 
civil  remedy,  and  it  is  therefore,  in 
effect,  but  an  execution  of  the  judg- 
ment or  order  against  him.  Pitt  v. 
Davison,  37  N.  Y,   235,  239. 

45.  Pitt  V.  Davison,  37  N,  Y.  235. 
See  West  Hudson  County  Trust  Co.  v. 
Waldron,  119  App.  Div.  294,  104  N.  Y. 
Supp.  513;  Emerson  v.  Huss,  127  Wis. 
215,   106   N.    W.  518. 

46.  See  the  cases  cited  infra,  this 
section. 

47.  Hawkins  v.  State,  125  Ind.  570, 
25  N,  E.  818;  Taylor  v.  Baldwin,  14 
Abb.  Pr.  (N.  Y.)  1(56. 

48.  People  r.  Hamil,  145  N.  Y.  Supp. 
400.     See   5   Standard   Proc.    388. 
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or  -when  permission  to  sue  a  court  officer  is  necessary  and  suit  is  com- 
menced without  permission,^^  or  when  an  order  of  court  to  pay  a  sum 
of  money  is  disobeyed,^"  as  in  the  case  of  alimony^^  or  costs." 

Sufficiency  of  Attacliinent. — A  warrant  of  attachment  for  con- 
tempt should  conform  to  the  requirements  of  statutes  or  rules  of 
court,"  showing  on  its  face  the  necessaiy  jurisdictional  facts,"  and 
stating  the  cause  or  reason  for  which  it  is  issued,"  but  need  not  ordi- 
narily recite  the  proceedings  or  affidavit  on  which  it  is  based.^^ 

D.  To  Compel  Attendance  of  Witnesses.  —  The  presence  in  court 
of  an  absent  witness  who  has  been  properly  served  with  a  subpoena 
may  be  compelled  by  issuing  a  warrant  of  arrest  or  attachment.^^ 


49.  Taylor  v.  Baftwin,  14  Abb.  Pr. 
(N.  Y.)  166,  suit  against  a  receiver. 

50.  People  v.  King,  9  How.  Pr.  (N. 
Y.)   97. 

51.  Kuhn  r.  Kuhn,  52  Hun  610,  4 
N.  Y.  Supp.  952;  Isaacs  v.  Isaacs,  61 
How.  Pr.   (N.  Y.)   369. 

52.  Brush  v.  Lee,  6  Abb.  Pr.  N.  S. 
(N.  Y.)  50;  Chapman  v.  Munson,  3 
Paige  (N.  Y.)   347. 

53.  State  v.  Clements,  1  Ohio  Dec. 
(Reprint)    278. 

[a]  The  name  of  the  suit  in  relation 
to  which  the  warrant  issues  should  be 
stated,  as  well  as  the  object  of  the 
process.  State  v.  Matthews,  37  N.  H. 
450. 

54.  Dunford  v.  Weaver,  84  N.  T. 
445. 

55.  See  the  following:  U.  S.— Stuart 
f.  Reynolds,  204  Fed.  709,  123  C.  C.  A. 
13.     Colo. —  Hughes  v.  People,  5  Colo, 


436.  HI.  — Murphv  f.  Abbott,  13  111. 
App.  68.  N.  Y.  — People  v.  Mead,  92 
N.  Y.  415.  Tenn.  — Scott  v.  State,  109 
Tenn.  390,  71  S.  W.  824.  Tex.  — i'o; 
parte  Rust,  38  Tex.  344.  W.  Va.— State 
f.  Frew,  24  W.  Va.  416,  49  Am.  Rep. 
257. 

[a]  An  order  disobeyed,  where  such 
is  the  basis  of  the  writ,  should  be 
recited  in  the  warrant.  Smith  v.  "Weeks, 
60   Wis.   94,   18   N.   W.    778. 

56.  State  v.  Matthews,  37  >i.  H. 
450;  In  re  Vanderbilt,  4  Johns.  Ch. 
(N.  Y.)  57;  People  v.  Tamsen,  15  Misc. 
364,  37  N.  Y.  Supp.  407. 

[a]  That  the  rights  of  the  adverse 
party  have  been  defeated,  impaired  or 
prejudiced  by  the  refusal  to  pay  costs, 
for  which  an  attachment  issues,  need 
not  be  stated  in  the  warrant.  Tucker 
V.  Gilman,  60  Hun  577,  14  N.  Y.  Supp. 
:i92. 

57.  See   the  title   "Witnesses." 


WARRANTY.  —  See  Fraud  and  Deceit;  Guaranty;  Sales; 

Ships  and  Shipping;  Vendor  and  Purchaser; 

and  the  index  to  this  work. 
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I.  DEFINITIONS  AND  DISTINCTIONS.  —  Waste  is  the  result 

of  any  act  which  tends  to  diminish  an  estate  and  cause  a  permanent 
loss  to  the  owner  of  the  fee.^  It  may  be  either  voluntary^  or  permis- 
sive,^ and  formerly  could  be  committed  only  by  a  tenant  or  one  hold- 
ing an  intermediate  estate,^  a  rule  which  still  obtains  in  some  jurisdic- 
tions;^ Ijut  the  modern  tendency  is  away  from  such  a  strict  interpreta- 
tion of  the  term,  permitting  an  action  for  waste  even  w^hen  committed 
by  a  mere  trespasser,^  and  to  restrain  waste  when  committed  by  an 
adverse  claimant.^ 

II.  REMEDIES.  —  A.    Nature   and   Form.  —  1.    At    Law.  —  a. 
In  General.  —  xVetions  for  waste  are  now  very  generally  regulated^  by 


1.  Fawn  Lake  Ranch  Co.  v.  Cum- 
bow,  102  Neb.  288,  167  N.  W.  75. 

fa]  Waste  Is  Everything  Which 
Does  a  Permanent  Injury  to  the  In- 
heritance.  Jackson     v.    Brownson,     7 

Johns.   (X.  Y.)    227. 

[b]  Anything  is  waste  which  changes 
the  character  of  the  inheritance.  Pal- 
mer V.  Younf,',  108   111.  Ai>p.  252. 

[c]  For  other  definitions  see  the  fol- 
lowing: Ala.  —  McDaniel  r.  Callan,  75 
Ala.  327;  Alexander  v.  Fisher,  7  Ala. 
514.  Md.  —  White  v.  Wagner,  4  Har. 
&  J.  373;  Duvall  v.  Waters,  1  Bland 
569,  18  Am.  Dec.  350.  Minn.  —  Whit- 
ney V.  Huntington,  34  Minn.  458,  26  N. 
W.  631,  57  Am.  Rep.  68.  Mo.  —  Prof- 
fitt  V.  Henderson,  29  Mo.  325.  Nev. 
Price  V.  Ward,  25  Nev.  203,  58  Pac. 
849,  46  L.  R.  A.  459.  N.  Y.  — Mc- 
Gregor V.  Brown,  10  N.  Y.  114;  Beck- 
man  r.  Van  Dolsen,  03  Hun  487,  18  N. 
Y.  Supp.  376.  N.  C.  —  Sherrill  v.  Con- 
nor, 107  N.  C.  fi.iO,  12  S.  E.  588;  Dills 
f.  Hampton,  92  N.  C.  565.  Ore.— Daven- 
port V.  Magoon,  13  Ore.  3,  4  Pac.  209, 
57  Am.  Rep.  1.  Pa.  —  McCnllough  v. 
Irvine's  Exrs.,  13  Pa.  438;  Woodman 
V.  Good,  6  Watts  &  S.  169.  R.  I. 
CTemence  v.  Steerc,  1  R.  I.  272,  53  Am. 
Dec.  621.  Utah.  —  Dooley  r.  Stringham, 
4  Utah  107,  7  Pnc.  405.  Wis.  —  Melms 
f.  Pabst  Brew.  Co.,  104  Wis.  7,  79  N.  W. 
738.  46  L.  R.  A.  478;  Lander  v.  Hall, 
69  Wis.  326,  34  N.  W.  80;  Bandlow  v. 
Thicmc,  53  Wis.  57,  9  N.  W.  920. 

2.  u.  S.  —  El  Dora  Oil  Co.  v.  United 
States,  229  Fed.  946,  144  C.  C.  A.  228. 
Cal.  —  Simen  r.  Sam  Aftergut  Co.,  26 
r-nl.  App.  361,  146  Pac,  1058.  N.  J. 
Kimbln  >;.  Newark,  91  N.  .L  L.  249,  102 
Atl.  637,  L.  R.  A.  191SE,  793.  Wash. 
Crodle  v.  Dodge,  99  Wash.  121,  168  Pac. 
986. 


[a]  Voluntary  waste  is  a  permanent 
injury  to  the  inheritance  intentionally 
committed.  111.  —  Consolidated  Coal 
Co.  V.  Savitz,  57  111.  App.  659.  Mich. 
Stevens  v.  Rose,  69  Mich.  259,  37  N.  W. 
205.  Ore.  — Powell  v.  Dayton,  S.  &  G. 
R.  Co.,  16  Ore.  33,  16  Pac.  863,  8  Am. 
St.  Rep.  251. 

3.  Fisher's  Exr.  v.  Haney,  180  Ky. 
257,  202  S.  W.  495;  Newman  v.  San- 
ders, 89  N.  J.  L.  120,  97  Atl.  782. 

[a]  Permissive  waste  is  an  act  of 
omission  arising  out  of  negligence  or 
want  of  sufficient  care  resulting  in  a 
permanent  injury  to  the  inheritance. 
111.  —  Consolidated  Coal  Co.  r.  Savitz, 
.')7  111.  App.  659.  Mich.  —  Stevens  v. 
Rose,  69  Mich.  259,  37  N.  W.  205.  N.  H. 
Peirce  v.  Burroughs,  58  N.  H.  302.  N. 
J.  —  Moore  v.  Townshend,  33  N.  J.  L. 
284.  N.  Y.  — Suydam  v.  Jackson,  54 
N.  Y.  450.  Ore.  —  Powell  v.  Davton, 
S.  &  G.  R.  Co.,  16  Ore.  33,  16  Pac'  863, 
S  Am.  St.  Rep.  251.  Eng.  —  Auworth 
r.  Johnson,  5  Car.  &  P.  239,  24  B.  C.  L. 
545. 

4.  Bl.  Com.,  bk.  II,  c.  18,  p.  283. 
[a]     By  Whom  Committed.  —  Waste 

is  any  permanent  injury,  by  the  holder 
of  a  particular  estate,  to  the  inherit- 
ance, or  to  the  prejudice  of  any  one 
who  has  an  interest  in  the  inheritance. 
Duval  V.  Waters,  1  Bland  (Md.)  569,  18 
Am.  Dec.  350. 

5.  Lander  v.  Hall,  69  Wis.  326,  34 
N.  W.  80. 

6.  See  vtfra,  IT,  C,  2. 

7.  See  infra,  TI,  A,  2,  c,  (III). 

8.  Sec  the  following:  Cal.  —  Isom  v. 
Book,  142  Cal.  666,  76  Pac.  .506;  Isom 
r.  Rex  Crude  Oil  Co.,  140  Cal.  678,  74 
Pac.  294.  Ind. —  Bollenbacker  v.  Fritts, 
98  Ind.     50.     Ky.  — Fisher's     Exr.     v. 
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statute,  the  remedy  provided  in  some  .iurisdictions  liein?  eumulntive,* 
in  others  exchisivo  of  the  coiiinion-law  remedy.^"  But  the  statutory 
action  for  daniaijes  for  waste  is  practically  the  same  as  the  action  of 
case  in  the  nature  of  waste." 

b.  Action  or  Writ  of  Waste.  —  The  action  or  writ  of  waste  was  the 
oritrinal  connuon  law  remedy  for  waste.^^  At  first  it  was  a  personal 
action  for  damasres,"  but  after  the  statute  of  Gloucester"  it  became  a 
mixed  action  for  the  recovery  of  the  land  wasted  and  for  damages.^* 
However^  tliis  action,  whicli  fell  into  disuse  at  an  early  date,  was  abol- 
ished in  England,^"  and  although  adopted  by  a  few  states  in  this  coun- 
try,^' it  has  been  virtually  superseded  by  the  action  of  case  in  the 


Hanov,  180  Kv.  257,  202  S.  W.  495; 
Smith  V.  Mattinply,  96  Ky.  228,  28  S. 
W.  503.  La.  —  Leavenworth  v.  Plun- 
kett,  7  La.  341.  Mich.  —  Anstays  v. 
Anderson,  194  Mich.  1,  160  N.  W.  475; 
Heliker  v.  Heliker,  184  Mich.  657,  151 
N.  W.  757;  Chapel  v.  Hull,  60  Mich. 
167,  26  N.  W.  874.  Mo'.  — First  Nat.  B. 
&  L.  Co.  V.  Mason,  185  Mo.  Ap]).  37, 
171  S.  W.  971.  N.  J. —  Newman  r. 
Sanders,  89  N.  J.  L.  120,  97  Atl.  782. 
N.  y.  —  Dix  V.  Jaquay,  94  App.  Div. 
554,  88  N.  Y.  Supp.  228;  Cole  v.  Biekel- 
haupt,  64  App.  Div.  6,  71  N.  Y.  Supp. 
636;  Coates,  Bennett  &  Eeidenbach  v. 
Russell,  162  N.  Y.  Supp.  404.  N.  C. 
Morrison  v.  Morrison,  122  N.  C.  598,  29 
S.  E.  901.  Ore.  —  Powell  v.  Dayton,  S. 
&  G.  E.  Co.,  16  Ore.  33,  16  Pac.  863, 
8  Am.  St.  Eep.  251.  Pa. —  Bucks 
County  Trust  Co.  v.  Smith,  16  Pa.  Dist. 
505;  Humphries  V.  Humphries,  14  Pa. 
Dist.  546;  Savage  v.  McHale,  8  Pa. 
Dist.  560.  Tex.  —  Finegan  v.  Read,  8 
Tex.  Civ.  App.  33,  27  S.  VV.  261.  W.  Va. 
Hardman  v.  Brown,  77  W.  Va.  478,  88 
S.  E.  1016. 

[a]  In  the  action  of  ejectment,  un- 
der some  statutes,  damages  for  waste 
may  be  recovered.  Bollenbacker  v. 
Fri'tts,  98  Ind.  50;  Kimble  v.  Newark, 
91  N.  J.  L.  249,  102  Atl.  637,  L.  R.  A. 
1918E,  793. 

[b]  Debt  will  lie  for  treble  damages 
for  waste  under  a  statute  which  creates 
the  penalty  without  expressly  provid- 
ing an  action  therefor.  Rogers  v. 
Brooks,  99  Ala.  31,  11  So.  753;  Eeed  v. 
Davis,  8  Pick.  (Mass.)  514.  See  gen- 
erally 6  St.\ndard  Proc.  474,  and  the 
title  "Penalties,  Forfeitures  and 
Fines." 

[c]  A  writ  of  sequestration  may  is- 
sue   in    some    .jurisdictons    to    preserve 

Vol.  XXVI 


property  from  waste  pending  litigation 
involving  its  title.  Pierce  v.  Sturdi- 
vant,  108  La.  558,  32  So.  530;  Benton's 
Succession,  106  La.  494,  31  So.  123; 
Leavenworth  v.  Plunkett,  7  La.  341; 
Finegan  v.  Bead,  8  Tex.  Civ.  App.  33, 
27  S.  W.  261.  See  23  Standard  Proc, 
493. 

As  to  injunction  to  prevent  waste 
pending  title  litigation,  see  infra,  II, 
A,  2,  c,  (III). 

9.  Thackeray  t\  Eldigan,  21  R.  I. 
481,  44  Atl.  689. 

10.  Duncombe  v.  Felt,  81  Mich.  332, 
45  N.  W.  1004. 

11.  Parrott  v.  Barney,  Deady  405, 
18  Fed.  Cas.  No.  10,773a;  Harder  v. 
Harder,  26  Barb.  (N.  Y.)  409. 

Case  in  the  nature  of  waste,  eee 
infra,  II,  A,  1,  c. 

12.  Del.  —  Waples  v.  Waples,  2  Har. 
2S1.  Md.  —  Duvall  V.  Waters,  1  Bland 
509,  18  Am.  Dee.  350.  Mass.  —  Shattuck 
V.  Gragg,  23  Pick.  88.  N.  Y.  — Van 
Deusen  v.  Young,  29  N.  Y.  9.  Eng. 
Woodhouse  v.  Walker,  5  Q.  B.  D.  404, 
44  J.  P.  666,  49  L.  J.  Q.  B.    609. 

13.  Bl.    Com.,  bk.  II,  c,  18,  p.  283. 

14.  6  Edw.  I,  c.  5. 

16.  Bl.  Com.,  bk.  Ill,  c.  14,  p.  227, 
and  Stevens  v.  Rose,  69  Mich.  259,  37 
N.  W.  205. 

16.  Woodhouse  v.  Walker,  5  Q.  B. 
D.  404,  44  J.  P.  666,  49  L.  J.  Q.  B.  609; 
3  &  4  Wm.  IV.,  c.  27,  §  36. 

17.  Del.  —  Waples  v.  Waples,  2  Har. 
2S1.  Me.  —  Stetson  v.  Day,  51  Me.  434. 
Mass.  —  Bullock  v.  Hayward,  10  Allen 
460.  R.  I.  — Tharkeray  v.  Eldigan,  21 
R.   L   481,   44  Atl.   689. 
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nature  of  waste/^  or  by  a  bill  in  equity  for  an  injunction  and  account- 
ing." 

c.     Case  iyi  the  Nature  of  Waste.  —  The  action  of  case  in  the  nature 

of  waste,  or  its  statutory  equivalent,-"  may  be  brought  in  practically  all 

^  jurisdictions  for  waste  already  committed.-^     The  action  will  lie  for 

voluntary  or  permissive  waste,^^  although  in  some  jurisdictions  it  will 

not  lie  for  the  latter." 

Choice  of  Actions. —  In  states  where  both  actions,  waste  and  case, 
survive,  the  plaintiff,  under  proper  circumstances,  may  bring  either 
one  or  the  other.-* 

2.  In  Equity.  —  a.  Writ  of  Proliihition.  —  The  writ  of  prohibi- 
tion, as  a  remedy  to  prevent  the  commission  of  waste,  has  been  super- 
seded  by  the  remedy  of  injunction." 


18.  Stevens  v.  Rose,  69  Mich.  259, 
37  N.  W.  205;  Harder  v.  Harder,  26 
Barb.   (N.  Y.)   409. 

See  infra,  II,  A,  1,  c. 

19.  111.  — Palmer  r.  Young,  108  111. 
App.  252.  Ky.  —  Loudon  v.  Warfield, 
5  J.  J.  Marsh.  196.  Mich.  —  Stevens  v. 
Eose,  69  Mich.  259,  37  N.  W.  205.  Ore. 
Roots  V.  Boring  Jet.  Lumb.  Co.,  50 
Ore.  298,  92  Pac.  811,  94  Pac.  182. 

See  infra,  II,  A,  2. 

20.  See  supra,  II,  A,  1,  a. 

21.  U.  S.—  Parrott  v.  Barney,  Deady 
405,  18  Fed.  Cas.  No.  10,773a.  Ala. 
Quinn  v.  Pratt  Consol.  Coal  Co.,  177 
Ala.  434,  59  So.  49.  Ga.  —  Parker  f. 
Chambliss,  12  Ga.  235.  Ind.  —  Bollcn- 
backer  v.  Fritts,  98  Ind.  50.  Me.— Stet- 
son V.  Day,  51  Me.  434.  Md.  —  Dickin- 
son V.  Baltimore,  48  Md.  rj83,  30  Am. 
Rep.  492.  Mass. — Shattuck  r.  Gragg, 
23  Pick.  88.  Mich.  —  Duncombe  v.  Felt, 
81  Mich.  ,:',;{2,  47,  N.  W.  1004. 
Miss.  —  Learned  r.  Ogdon,  80  Miss. 
760,  32  So.  278,  92  Am.  St.  Rep.  621; 
Warren  v.  Cans.  80  Miss.  76,  31  So. 
539.  N.  Y.  —  Van  Dcuscn  v.  Young, 
29  N.  Y.  9;  Danzigcr  r.  Silberthau, 
18  N.  Y.  Supp.  350.  N.  C.  —  Dozier  r. 
Orccorv,  46  N.  C.  100.  Pa.  —  Savaqe  v. 
McHale,  8  Pa.  Dist.  560.  E.  I.— Thack- 
eray V.  Eldican,  21  R.  I.  481,  44  Atl. 
689;  Bacon  t:  Bullard,  20  R.  I.  404,  39 
Atl.  751.  Va.  —  Mo.sos  ?•.  Old  Dominion 
Iron  &  Xnil  Wks.  Co.,  75  Va.  95.  W. 
Va.  —  Harrlman  r.  Brown,  77  W.  Va. 
478,  88  S.  E.  1016.  Wis.  —  Poertner  v. 
RuHsel,  33  Wis.  193.  Eng,  —  Baron  r. 
Smith,  1  Q.  B.  345,  113  Eng.  Reprint 
iini 


Accounting  for  past  waste,  see  infra, 
II,  A,  2,  d. 

[a]  Corenants  Express  or  Implied. 
It  is  immaterial  whether  the  covenant 
broken  by  waste  committed  by  a  lessee 
be  express  or  implied.  Moore  v.  Town- 
shend,  33  N,  J.  L.  284;  Marker  v. 
Kendrick,  13  C.  B.  IBS,  76  E.  C.  L. 
187. 

[b]  The  action  is  not  changed  to 
conversion,  for  the  value  of  the  things 
taken  away  or  destroyed,  by  the  fact 
that  the  value  of  the  property  removed 
is  specified  as  the  measure  of  damage 
to  the  freehold  itself.  First  Nat.  R.  & 
L.  Co.  V.  Mason,  185  Mo.  App.  37,  171 
S.  VV.  971. 

22.  U.  S.— Parrott  v.  Barney,  Deady 
405,  IS  Fed.  Cas.  No.  10,773a.  Me. 
Smith  V.  Follansbee,  13  Me.  273.  Md. 
White  V.  Wagner,  4  Har.  &  J.  373. 
Mich.  —  Stevens  v.  Rose,  69  Mich.  239, 
37  N.  W.  205.  N.  J.  —  Townsheiid  r. 
Moore,  33  N.  J.  L.  284.  N.  Y.  —  Van 
Douscn  V.  Young,  29  N.  Y.  9.  N.  C. 
Dozior  V.  Gregory,  46  N.  C.  100.  Eng. 
Wood  house   v.  Walker,   5  Q.  B.   D.  404. 

23.  Smith  r.  Mattinglv,  96  Kv.  228, 
28  S.  W.  503.  See  Pocrincr  r.  Russel, 
33  Wis.  193. 

24.  Me. -Stetson  v.  Day,  51  Me. 
434.  Mass,  —  Bullock  v.  Ilayward,  10 
Allen  460.  R.  I.  —  Thackeray  v.  Eldi- 
gan,  21   R.  I.  481,  44  All.  689. 

25.  See  the  following  cases:  Oa. 
Brigham  v.  Overatreet,  128  Ga.  447,  57 
S.  E.  484,  10  L.  R.  A.  (N.  S.)  452. 
Md.  —  Duvall  V.  Waters,  1  Bland  569, 
18  Am.  Dec.  350.  Mass.  —  Attaquin  r. 
Fish.  5  Mete.  140.  Eng.  —  Goodeson  r. 
Gallatin,  Dickens  454,  21  Eng.  Reprim 
346. 
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b.  Writ  of  Estrepcment.  —  'IMic  wi-it  (>f  ostropcnu'nt  in  modern  prac- 
tice lias  been  almost  snpersciled  by  injunetion,-''  but  not  entirely  so,  as 
it  is  still  used  iu  at  least  one  jurisdii-tion,-^  where  it  will  issue  to  pre- 
vent threatened  waste,-*  but  not  when  the  rifjhts  of  the  respective 
parties  may  be  fully  protected  by  bonds  given  for  any  damages  that 
may  be  sustained.-' 

e.  Injunction.^"  —a.)  In  General. -A  bill  in  equity  will  lie  to 
enjoin  threatened  waste,  whether  voluntary  or  perniissive,^^  where  the 
injury  complained  of  would  be  irreparable,^-  or  where  no  adequate 


Injunctions  and  writs  of  prohibition 
distinguished,  see  12  Stanhaki)  I'koc. 
lUOS. 

26.  Loudon  r.  Warfiekl,  5  J.  J. 
Marsh.    (Ky.)    196. 

27.  Arthurs  r.  Wilson,  242  Pa.  420, 
89  Atl,  464;  Bucks  County  Trust  Co. 
V.  Smith,  16  Pa.  Dist.  505;  Smith  v. 
Chappell,    25    Pa.    Super.    81. 

28.  Arthurs  v.  Wilson,  242  Pa.  429, 
89  Atl.  464;  Bucks  County  Trust  Co. 
V.  Smith,  16  Pa.  Dist.  505;  '  Humphries 
V.  Humphries,  14  Pa.  Dist.  546. 

[a]  The  writ  of  estrepement  (1) 
originally  lay  only  after  ju(l<,'mcnt  had 
been  obtained  in  a  real  action  and  be- 
fore delivery  of  possession  (see  Harter 
r.  Hough,  35  Pa.  Co.  Ct.  74),  but  (2) 
was  later  changed  by  statute  which 
provided  for  its  issuance  pendente  lite. 
See  Brigham  r.  Overstreet,  128  Ga.  447, 
57  S.  E.  484,  10  L.  R.  A.  (N.  S.)  452. 
(3)  The  writ  is  in  the  nature  of  an 
injunction  (Humphries  r.  Humphries, 
14  Pa.  Dist.  516.  See  Duvall  r.  Waters, 
1  Bland  [Md.]  569,  18  Am.  Dec.  350), 
and  (4)  the  court  or  judge  having  juris- 
diction may  hear  the  parties  in  a  sum- 
mary manner,  and  may  dissolve  the 
writ  or  make  such  further  order  there- 
in as  mav  seem  just  and  right.  Smith 
r.  Chappell,  25  Pa.  Super.  81.  (5)  It 
is  issued  onlv  on  affidavit  (Smith  v. 
Chappell,  25  Pa.  Super.  81)  which  (6) 
must  set  out  the  nature  of  the  alleged 
waste  with  reasonable  certainty.  Dick- 
inson V.  Nicholson,  2  Yeates  (Pa.)  281. 
(7)  It  may  be  issued  against  the  tenant 
or  his  servant  in  possession  of  the 
land  (Jones  v.  WTiitchead,  1  Pa^s.  Eq. 
Cas.  (Pa.)  304)  and  (8)  if  its  order  be 
not  obeyed  it  may  be  enforced  by  a 
writ  of  attachment,  arrest  and  com- 
mitment to  prison  of  the  individual 
continuing  the  waste.  Jones  r.  White- 
head,  1   Pars.  Eq.  Cas.   (Pa.)   304. 
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29.  Arthurs  v.  Wilson,  242  Pa.  429, 
89   At!.  464. 

30.  tritH'  generally  the  title  "In- 
junctions." 

As  to  joinder  of  ejectment  and  in- 
junction lor  waste,  see  13  Standard 
Proc.  98. 

31.  Poertner  v.  Russell,  33  Wis.  193. 

32.  U.  S.  — El  Dora  Oil  Go.  v. 
United  States,  144  C.  C.  A.  228,  229 
Fed.  946.  Cal.  —  Pavkovich  v.  South- 
ern Pac.  R.  Co.,  150  Cal.  39,  87  Pac. 
1097;  Hatton  r.  Gregg,  4  Cal.  App.  542, 
88  Pac.  594.  Ga.  —  Smith  r.  Smith,  105 
Oa.  106,  31  S.  E.  135.  111.— Palmer  v. 
Young,  108  111.  App.  252.  Ind.  —  Lef - 
forge  V.  West,  2  Ind.  514.  Ky.  —  Fish- 
er's  Exr.  f.  Hanov,  180  Kv.  257,  202 
S.  W.  495;  Loudon  r.  Warfield,  5  J.  J. 
:\rarsh.  196.  Md.  —  Duvall  v.  Waters,  1 
Bland  569,  18  Am.  Dec.  350.  Mich. 
Anstavs  v.  Anderson,  194  Mich.  1,  160 
N.  W.  475;  Heliker  r.  Heliker,  184 
Mich.  657,  151  N.  W.  757;  Webster  v. 
Peet,  97  Mich.  326,  56  N.  W.  558.  N.  H. 
Clement  f.  Wheeler,  25  N.  H.  361.  N. 
J.  —  Fortescue  v.  Bowler,  55  N.  J.  Eq. 
741,  38  Atl.  445.  N.  Y.  —  Smith  t'. 
Smith,  181  App.  Div.  166,  168  N.  Y. 
Supp.  98.  N.  C.  —  Morijison  v.  Morri- 
son, 122  N.  C.  598,  29  S.  E.  901.  Ore. 
Barnes  v.  Esch,  87  Ore.  1,  169  Pac.  512. 
Pa. —  Smith's  Appeal,  69  Pa.  474.  W. 
Va.  —  Williamson  v.  .Tones,  39  W.  Va. 
231,  19  S.  E.  436,  25  L.  R.  A.  222.  Wis. 
Poertner  v.  Russel,  33  Wis.  193.  Eng. 
Cook  V.  Whaler,  21  Eng.  Reprint  1132; 
Cooke  V.  Winford,  21  Eng.  Reprint  1004. 
Can.  —  Gray  r.  McLennan,  3  Man.  337. 

fa]  To  preserve  security  of  mort- 
gage, equity  will  enjoin  future  waste. 
Mitchell  r.  Amador 'C.  &  M.  Co.,  75 
Cal.   464,   17    Pnc.    246. 

As  to  restraining  waste  on  a  lunatic's 
property,  see  13  Standard  Proc.  46,  n. 
37,   a. 

[b]      To  enjoin  the  removal  of  oil, 
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remedy  at  law  exists.^^  Mere  apprehension  of  injury  is  insufficient ; 
it  must  appear  reasonably  certain  that  unless  restrained  the  defendant 
will  commit  the  waste  alleged.^*  Granting  an  injunction  to  prevent 
waste  rests  in  the  sound  discretion  of  the  court  or  judge, ^^  and  may  be 
refused  if  the  damage  is  trivial, ^^  or  the  allegation  of  irreparable  in- 
jury is  simply  made  a  pretext  for  equity  interference.^^ 

(n.)  Solvency  of  Defendant. —  If  the  nature  of  the  injury  goes  to 
the  substance  of  the  estate,  and  is  irreparable,  equity  ^vill  interfere 
irrespective  of  the  question  of  the  insolvency  of  the  defendant. ^^ 

(ni.)  Title  and  Possession.  —  Privity  of  Title. —  The  interference  of 
courts  of  equity  to  restrain  waste  was  originally  confined  to  those  cases 
founded  in  privity  of  title, ^^  the  defendant  being  in  possession  as 
lessee,  trustee,  or  owner  of  a  life  or  other  limited  estate  ;*°  but  this  rule 
is  no  longer  observed,^^  and,  whether  the  interest  of  the  injured  party 
be  legal  or  equitable."  an  injunction  will  be  granted  to  prevent  waste 
in  cases  of  trespass.*^ 


see  El  Dora  Oil  Co.  v.  United  States, 
229  Fed.  946,  144  C.   C.  A.   228. 

[c]  To  restrain  the  cutting  of  tim- 
ber, see  Wood  v.  Braxton,  .54  Fed.  1005. 

[fl]  To  prerent  the  taking  of  min- 
erals, see  Big  Six  Dev.  Co.  v.  Mitchell, 
1.38  Fed.  279,  70  C.  C.  A.  569. 

[e]  Eemedy  Available  in  Probate. 
An  injunction  will  not  issue  on  the  ap- 
plication of  the  legatee  of  an  estate  to 
restrain  waste  by  a  devisee  in  posses- 
sion, when  the  more  appropriate  remedy 
of  an  application  to  a  probate  court 
for  a  probation  of  the  estate  remains 
open  and  unimpeded.  Lowell  v.  Whee- 
ler  (Vt.),  102  Atl.  337. 

33.  Md.  —  Duvall  r.  Waters,  1  Bland 
569,  18  Am.  Dec.  350.  Mass.  —  Atta- 
quin  V.  Fish,  5  Mete.  140.  N.  Y. — Kane 
f.  Vanderburgh,  1  .Johns  Ch.  11.  Eng. 
Oarfh  V.  Cotton,  1  Ves.  Sr.  524,  27  Eng. 
Reprint   1182. 

[a]  But  a  statute  expressly  provid- 
ing an  action  at  law  to  ncovcr  dam- 
ages for  waste,  does  not  deprive  o(|uity 
of  jurisdiction  to  enjoin  threatened 
waste.  Heliker  v.  Heliker,  184  Mii-h. 
657,  151  N.  W.  757;  Dawson  r.  Tre- 
mainc,  93  Mich.  320,  53  N.  W.  1044; 
Duncombe  v.  Felt,  81  Mich.  3.'i2,  45  N. 
W.   1004. 

34.  Kidd  V.  Donnison,  fi  Barb.  (X. 
Y.)  9;  Campbell  r.  Allgood,  17  Beav. 
623,   51    Eng.    Reprint    1177. 

35.  People  r.  Marquette  Co.  Cir. 
Judge,  38  Mioh.  244;  Kane  v.  Vandor- 
burgb,  1  .Johns.  Ch.  (N.  Y.)  11.  Com- 
pare, Smith  V.  Rome,  19  Ga.  89,  63  Am. 


Dec.  298,  holding  that  in  cases  of 
waste  an  injunction  will  issue  almost 
as  a  matter  of  course. 

36.  Butts  V.  Fos;  107  Mo.  App.  370, 
81  S.  W.  493. 

37.  Greathouse  v.  Greathouse,  46 
W.  Va.  21,  32  S.  E.  904;  Barry  v. 
Barry,  1  Jac.  &  N.  651,  37  Eng.  Reprint 
516. 

38.  U.  S.  — Wood  V.  Braxton,  54 
Fed.  1005.  Ga.  — Brigham  v.  Over- 
street,  128  Ga.  447,  57  S.  E.  484,  10  L. 
R.  A.  (N.  S.)  452.  lU.  — Williams  f. 
Chicago  Exhibition  Co.,  188  111.  19,  58 
N.  E.  611;  Palmer  v.  Young,  108  111. 
App.  252.  Wis.  —  Poertnor  v.  Russel, 
33   Wis.    193. 

39.  Ga.  —  See  Powell  r.  Cheshire, 
70  Ga.  357,  48  Am.  Rep.  572.  Md. 
Duvall  V.  Waters,  1  Bland  5(i9,  IS  Am. 
Dec.  350.  Mass.  —  Attaquin  v.  Fish, 
5  Mete.  140. 

40.  Peck  1-.  Avers  &  Lord  Tie  Co., 
116  Fed.  273,  53  C.  C.  A.  551. 

41.  Duvall  v.  Waters,  1  Bland  (Md.) 
569,   18   Am.  Dec.  350. 

42.  m.  —  Pnlmor  r.  Young,  108  111. 
Api).  252.  Mo.  —  Kalbach  r.  Malhis, 
1114  Mo.  App.  300,  78  S.  W.  684.  N.  O. 
Webb    r.    Boyle,   63    N.   C.    271. 

43.  Del.  —  Fleming  v.  Collins,  2  Del, 
Ch.  230.  Ga.  —  Brigham  r.  Overstreet, 
128  Gn.  447,  57  S.  E.  484,  10  L.  R.  A. 
(X.  S.)  452.  HI.  —  P.'ilmrr  r.  Young, 
108  111.  App.  252.  Ind.  — Perry  v. 
Hamilton,  138  Ind.  271,  35  N.  E.  836. 
Md.  —  Georges  Creek  Coal  &  Iron  Co. 
r.  Detmold,  1  Md.  Ch.  371.    Mass.— At - 
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Ownership  —  Formerly  equity  would  not  rostrnin  waste  except  upon 
unquostionalile  oviiUnu-o  of  a  clear  title  in  tlio  plaiutifT,'^  but  tlu"  niod- 
orn  doetrino  favors  the  issuance  of  an  injunction,  under  proper  cir- 
I'umstancos.  althoudi  the  title  to  the  premises  be  in  liti.u'ation.-*;^  But 
it  has  been  held  that  the  showintr  as  to  title  nuist  favor  the  plaintilT,"" 
especially  when  the  defendant  is  in  possession  as  an  adverse  claim- 
ant,*^ and  that  a  temporary  injunction  will  not  be  made  perpetual 
until  a  final  determination  as  to  the  title.*^ 

Possession. —  If  the  threatened  injury  is  to  the  res  and  would  dimin- 
ish tiio-  value  of  the  property  itself,  an  injunction  will  be  granted  to 
prevent  continuing  waste  although  the  plaintiff  is  not  in  possession."" 

d  Accounting^— As  a  general  rule,  when  no  injunction  can  be 
asked  for  or  granted,  a  bill  for  an  accounting  alone,  for  past  waste, 


kins  r.  Chilson,  7  Mete.  398.  Mich. 
Chapel  V.  Hull,  60  Mich.  167,  26  N.  W. 
874  Miss.  —  Poindexter  r.  Henderson, 
1  Walk.  176.  N.  J.  — Scudder  r.  Tren- 
ton Del.  Falls  Co.,  1  N.  J.  Eq.  694,  23 
Am.  Dec.  756.  N.  Y.  — Rodgers  v. 
Rodpers,  11  Barb.  595.  Va.  — Cutting 
V  Carter,  4  Hen.  &  M.  (14  Va.)  424. 
Eng.  _  Mitchell  v.  Dors,  6  Ves.  Jr.  147, 
31   Eng.  Reprint  984. 

44.  Erhardt  r.  Boaro,  113  U.  S.  537, 
5  Sup.  Ct.  565,  28  L.  ed.  1116;  Palmer 
V.  Young,  108   111.   App.   252. 

fal  Legal  title  in  plaintiff  held  neces- 
sarv  U.  S.  — Preston  v.  Smith,  26  Fed. 
884-  Cross  r.  Sabin,  13  Fed.  3'08.  Ga. 
Nctherv  v.  Pavne,  71  Ga.  374.  Eng. 
PiUsworth  !•.  Hopton,  6  Ves.  51,  31  Eng. 
Reprint   933. 

45,  XJ.  S.  —  Erhardt  r.  Boaro,  113  U. 
S.  537,  5  Sup.  Ct.  565,  28  L.  ed.  1116; 
El  Dora  Oil  Co.  f.  United  States,  229 
Fed.  946,  144  C.  C.  A.  22S;  Big  Six 
Dev.  Co.  V.  Mitchell,  138  Fed.  279,  70 
C.  C.  A.  569.  Ala.  —  Wadsworth  r. 
Goree,  96  Ala.  227,  10  So.  848.  Cal. 
Hess  V.  Winder,  34  Cal.  270.  Ga.  —  At- 
lanta V.  Georgia  R.  &  Banking  Co.,  40 
Ga.  471.  But  see  Nethery  v.  Payne,  71 
Ga.  374.  HL  — Palmer  v.  Young,  108 
111.  App.  2.t2.  la.  —  McMurray  v.  Van 
Gilder,  56  Iowa  605,  9  N.  W.  903.  Kan. 
Snyder  r.  Hopkins,  31  Kan.  557,  3  Pac. 
367.  Mass.  —  Slater  v.  Gunn,  170  Mass. 
500.  49  X.  E.  1017,  41  L.  R.  A.  268. 
Miss.  — Woods  V.  Riley,  72  Miss.  73,  18 
So.  3«!4.  N.  J.  —  Colonial  Woolen  Co.  v. 
Trenton  Water  Power  Co.,  65  N.  J.  Eq. 
172,  55  Atl.  993.  N.  Y.  — Robinson  v. 
Kime,  70  N.  Y.  147.  Pa.  —  Atlantic 
&  0.  Tel.  Co.  r.  Philadelphia  &  R.  R. 
Co.,  8  Phila.   2 in.     S.  O.  —  Shubrick  v. 
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Guerard,  2  Desaus.  616.  Eng.  — Anwyl 
V.  Owens,  22  L.  J.  Ch.  995,  1  Wkly. 
Rep.   207. 

[a]  Statutes  sometimes  give  the 
plaintiff  the  right  to  enjoin  the  defend- 
ant from  committing  waste  during  the 
pendency  of  certain  actions  wherein 
the  title  to  land,  or  its  possession,  is 
involved.  Thompson  v.  Manhattan  R. 
Co.,  130  N.  Y.   360,  29  N.  E.  264. 

[b]  Pending  ejectment  proceedings 
an  injunction  may  issue  to  stay  waste. 
Cal.  — -Natoma  Water  &  Min.  Co.  v. 
Clarkin,  14  Cal.  544.  Ind.  —  Miller  v. 
Shriner,  86  Ind.  493.  Kan.  — Snyder 
V.  Hopkins,  31  Kan.  557,  3  Pac.  367. 
N.  Y.  — Bush  V.  Phillips,  3  Wend.  428. 
Wis.  — Riemer  r.  Johnke,  37  Wis.  258; 
Gillett  V.  Treganza,  13  Wis.  472.  But 
see  Baldwin  v.  York,  71  N.  C.  463. 

46.  Hough  V.  Martin,  22  N.  C.  379, 
34  Am.  Dec.  403. 

[al  Must  Not  Negative  Title  In 
Plaintiff.  —  Adams  v.  Slattery,  36  Colo. 
■J.5,  85  Pac.  87. 

[b]  Contingent  Remainderman.  —  A 
court  of  equity  will  not  restrain  waste 
in  favor  of  a  contingent  remainder- 
man unless  it  appears  that  the  con- 
tingency is  reasonably  certain  to  hap- 
pen. Gannon  v.  Peterson,  193  111.  372, 
62  N.  E.  210. 

47.  Smith  v.  Wilson,  10  Cal.  528. 

48.  Wadsworth  v.  Goree,  96  Ala. 
227,  ro  So.  848. 

49.  El  Dora  Oil  Co.  v.  United 
States,  229  Fed.  946,  144  C.  C.  A.  228; 
Big  Six  Dev.  Co.  v.  Mitchell,  138  Fed. 
279,  70  C.  C.  A.  569;  Peck  v.  Ayers  & 
Lord  Tie  Co.,  116  Fed.  273,  53  C.  C.  A. 

I  551. 
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cannot  be  sustained,^"  though  an  accounting  for  waste  already  com- 
mitted may  be  allowed  when  equity  has  jurisdiction  on  other  grounds,^^ 
as  when  the  suit  is  based  on  fraud."  or  the  avoidance  of  a  multiplicity 
of  suits.^^  As  incidental  or  collateral  to  the  main  issue  to  enjoin 
future  waste,  equity  may  also  decree  an  accounting  for  waste  already 
committed."  "When  a  petition  for  an  injunction  is  denied,  equity  will 
not  retain  jurisdiction  to  decree  an  accounting  for  past  waste,^^  except 
in  eases  where  it  is  shown  that  no  adequate  remedy  exists  at  law.^^ 

B.  Partiks.  —  1.  Plaintiff.  —  A  remainderman  or  reversioner, 
holding  an  immediate  estate  of  inheritance  in  wasted  lands,  could 
maintain  the  action  or  writ  of  waste  as  founded  on  the  common  law 
and  statutes  of  ^Marlbridge  and  Gloucester."  When  the  action  of  case 
in  the  nature  of  waste  was  established,  the  right  to  sue  for  waste  was 
no  longer  limited  to  those  holding  immediate  estates  of  inheritance;^^ 
any  one  could  maintain  case  in  the  nature  of  waste  whose  interest  in 


50.  Md.— Duvall  v.  Waters,  1  Bland 
569,  18  Am.  Dec.  350.  N.H.  — Dennett 
V.  Dennett,  43  N.  H.  499.  N.  J.  —  Lip- 
pincott  V.  Barton,  42  N.  J.  Eq.  272,  10 
Atl.  884.  N.  Y.  —  Kidd  v.  Dennison, 
6  Barb.  9. 

51.  See  the  cases  cited  i/i/yu,  next 
two  notes. 

[a]  Title  in  the  petitioner  at  the 
time  the  waste  was  committed  is  neces- 
sary to  sustain  a  bill  in  equity  for  an 
ac-founting  for  past  waste.  Hughlett  v. 
Harris,  1  Del.  Cb.  349,  12  Am.  Dec.  104. 

52.  United  atates  v.  Parrott,  1  Mc- 
All.  271,  27  Fed.  Cfis.  No.  15,998. 

53.  Cal.  —  Mitchell  v.  Amador  C.  & 
C.  Co.,  75  Cal.  464,  17  Pac.  246.  IlL 
Armstrong  v.  Wilson,  60  111.  226.  Mich. 
Dawson  v.  Tremaine,  93  Mich.  320,  53 
N.  W.  1044.  Neb.  —  Dishor  v.  Disher, 
45  Neb.  100,  63  N.  W.  368.  W.  Va. 
Williamson  r.  .lonos,  39  W.  Va.  231,  19 
8.  E.  436,  25  L.  R.  A.  222. 

64.  U.  S.—  El  Dora  Uil  (Jo.  v.  United 
States,  229  Fed.  940,  144  C.  C.  A.  228; 
Peck  V.  Ayers  &  Lord  Tie  Co.,  116  Fed. 
273,  53  C.  C.  A.  551.  Cal.  —  Mitchell  v. 
Amador  C.  &  M.  Co.,  75  Cal.  464,  17 
Pac.  246.  Del.  —  Fleming  v.  Collins, 
2  Del.  Ch.  230.  Ind.  —  Lcffnrge  v.  West, 
2  Ind.  514.  Ky.  — London  v.  VVarficld, 
5  J.  J.  MarHh.  lOn.  Md.  — Duvall  v. 
Wfiter.s,  1  iJland  569,  18  Am.  Dec.  350. 
Micb.  —  Anstays  v.  Anderson,  194  Mich. 
1,  160  N.  W.  475;  Stroh  i'.  O'Hoarn, 
176  Minh.  164,  142  N.  W.  865;  Dawaon 
V.  Trcmaino,  93  Mirh.  320,  53  N.  W. 
1044.  N.  H.  —  Dcnnott  v.  Dennett,  43 
N.  II.  499.     N.  J.  — Lippincott  r.  Bar- 


ton, 42  N.  J.  Eq.  272,  10  Atl.  884.  N. 
Y.  —  Weatherby  v.  Wood,  29  How.  Pr. 
404.  Wash.  — Crodle  v.  Dodge,  99 
Wash.  121,  168  Pac.  986.  Eng.  — Hig- 
ginbotham  v.  Hawkins,  L.  R.  7  Ch.  576, 
20   Wkly.  Rep.  955. 

Case  for  past  waste,  -see  supra,  II, 
A.  1,  c. 

55.  Gause  v.  Perkins,  56  N.  C.  177, 
69  Am.  Dec.  728;  Grubb's  Appeal,  90 
Pa.  228. 

56.  Lansdowne  v.  Lansdowne,  1 
Madd.  116,  56  Eng.  Roi»rint  44;  Mor- 
ris V.  Morris,  3  De  G.  &  J.  323,  44  Eng. 
Reprint  1293. 

57.  Bl.  Com.,  bk.  Ill,  C.  14,  p.  227. 
See  the  following  cases:  Del.  —  Short 
V.  Piper,  4  liar.  181.  IlL  — Page  v. 
Davidson,  22  111.  112.  Ind.  — Wilson  t;. 
Galey,  103  Ind.  257,  2  N.  E.  736.  Ky. 
Loudon  V.  Wartield,  5  J.  J.  Marsh.  196. 
Mass.  —  Pynchon  v.  Stearns,  11  Mete. 
304,  45  Am.  Dec.  207.  Mich.  —  Howard 
r.  Patrick,  38  Mich.  795.  Neb.— United 
States  F.  &  G.  Co.  v.  Rioek,  76  Neb. 
liOO,  107  N.  W.  389.  NeT.  — Price  v. 
Ward,  25  Nov.  203,  58  Pac.  849,  46  L. 
R.  A.  459.  N.  H.  —  Dennett  v.  Dennett, 
43  N.  H.  499.  N.  Y.  — Robinson  t;. 
Whecier,  26  N.  Y.  252.  N.  0.  — Browno 
r.  Blick,  7  N.  C.  511.  Pa.  — Shult  v. 
Barker.  12  Serg.  &  R.  272. 

58.  Del.— Short  r.  Pipor,  i  liar.  ISl. 
Md.  —  Dickinson  v.  Hnltiniorc,  48  Md. 
5S;<,  .30  Am.  Rop.  492.  N.  H.  — Dennett 
r.  Dennett,  43  N.  II.  499.  N.  C— Du- 
prec  r.  Dupree,  49  N.  C.  3s7,  60  Am. 
Dec.  757.  Pa.  —  Wyant  r.  Dieffend.-ifer, 
2  Grant  Cas.  334.     W.  Va.  —  McGlam- 
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the  inhoritnnoo  hnd  boon  injurod.'''  in  otlior  words,  any  ono  ontitled  to 
siu'oooil  to  the  possi'ssion."^'  Thus  t-aso  in  tho  nature  ol"  waste  nuiy  be 
brouirht  by  a  tenant  in  eonunon;"^  by  a  lil'e-tenant  aj,'ainst  a  sub- 
tenant:"  by  a  lessee  atjainst  a  strauixer;*^^  by  a  inirehascr  at  a  judieial 
sale,  when  his  title  becomes  absolute,  for  waste  eonmiitted  ai'ter  tho 
sale,"*  and  by  a  mortgagee  for  waste  committed  alter  a  decree  for  the 
sale  of  the  mortgaged  premises.*^^  In  some  jurisdictions  it  is  essential 
that  the  plaintilf  be  in  possession,"'"'  or  be  the  holder  of  the  legal  title,"' 
But  a  contingent  remaindcnnan,  although  he  may  sue  to  enjoin  threat- 
ened waste.'^'*  cannot,  during  the  pendency  of  the  life  estate,  maintain 
ease  for  waste  already  committed."^  Under  recent  statutes  the  right 
to  sue  for  waste  is  given  generally  to  any  one  aggrieved.^"    Likewise, 


erv  f.  Jackson,  G7  W.  Va.  417,  G8  S.  E. 
105 

59.  Mass.  —  Byrom  v.  Chapin,  113 
Mass.  308.  N.  J.  —  Phoenix  v.  Clark,  6 
N.  J.  Eq.  447.  N.  Y.  — Van  Pelt  v. 
McGraw,  4  N.  Y.  110.  R.  I.— Water- 
man V.  Matteson,  4  E.  I.  539. 

60.  Stout  V.  Keyes,  2  Doug.  (Mich.) 
184,  43  Am.  Dec.  465;  Thomas  v.  Cro- 
fut,  14  N.  Y.  474. 

61.  Ind.  —  Wheeler  v.  Me-shinfr-go- 
me-sia,  30  Ind.  402.  N.  C  — Morrison 
r.  Morrison,  122  N.  C.  598,  29  S.  E.  901. 
W.  Va.  —  Hardman  v.  Brown,  77  W.  Va. 
478,  88  S.  E.  1016.  Eng.  — 13  Edw.  I, 
c.  22. 

See  Bl.  Com.,  bk.  HI,  c.  14,  p.  227. 

62.  Dis  f.  Jaquay,  94  App.  Div.  554, 
88   N.  Y.   Supp.   228. 

63.  California  Dry  Dock  Co.  V.  Arm- 
strong, 17  Fed.  216. 

[a]  For  an  inconsequential  trespass 
an  action  by  a  lessee  cannot  be  sus- 
tained. Stark  V.  Sheffield  Farms-Slaw- 
Bon-Decker  Co.,  166  N.  Y.  Supp.  411. 

[b]  The  landlord's  claim  against 
the  lessee  must  be  satisfied  before  an 
action  for  waste  will  lie  by  the  latter 
against  a  stranger.  California  Dry 
Dock  Co.  V.  Armstrong,  17  Fed.  216; 
Wood  V.  Griffin,  46  N.  H.  230. 

64.  Ward  v.  Carp  River  Iron  Co.,  47 
Mich.  65,  10  N.  W.  109;  Stout  v. 
Keyos,  2  Doug.  (Mich.)  181,  43  Am. 
Dec.  465. 

65.  Southworth  v.  Van  Pelt,  3  Barb. 
(N.  Y.)   347. 

66.  Kalbach  v.  Mathis,  104  Mo.  App. 
300,  78  S.  W.  684. 

67.  IlL  — Page  r.  Davidson,  22  Til. 
112.  Mo.  — Kalbach  r.  Mathis,  104  Mo. 
App.  300,  73  S.  W.  GSl.    N.  0.—  Webb 
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r.  Boyle,  63  N.  C.  271.     Wis.  — Gillett 
r.   Treganza,  13  Wis.  472. 

As  to  plaintiff's  title  in  Injunction 
proceedings,  see  supra,  II,  A,  2,  c, 
(III). 

68.  Cal.  —  Pavkovich  v.  Southern 
Pac.  R.  Co.,  150  Cal.  39,  87  Pac.  1097. 
Ga.  —  Griswold  v.  Greer,  18  Ga.  545. 
ni.  — Palmer  v.  Young,  108  111.  App. 
252.  Ky.  — Fisher's  Exr.  v.  Hanev,  180 
Ky.  257,  202  S.  W.  495;  Brashear  v. 
Macey,  3  J.  J.  Marsh.  89.  N.  C.  —  Lat- 
ham V.  Roanoke  R.  &  L.  Co.,  139  N.  C. 
9,  51  S.  E.  780,  111  Am.  St.  Rep.  764. 
W.  Va. — Lewisburg  Baptist  Univers- 
ity V.  Tucker,  31  W.  Va.  621,  8  S.  E. 
410.  Eng.  —  Williams  v.  Bolton,  1  Cox 
72,  29  Eng.  Reprint   1068. 

See  also  the  cases  cited  in  the  follow- 
ing note. 

Injunction  to  restrain  waste  general- 
ly, see  supra,  II,  A,  2,  c. 

69.  Ark.  —  Watson  v.  Wolff-Gold- 
man Realty  Co.,  95  Ark.  18,  128  S.  W. 
581,  Ann.  Cas.  1912A,  540.  Cal.  —  Pav- 
kovich V.  Southern  Pac.  R.  Co.,  150  Cal. 
39,  87  Pac.  1097.  111.  —  Ohio  Oil  Co.  v. 
Daughetee,  240  111.  361,  88  N.  E.  818. 
Ky.  —  Fisher's  Exr.  v.  Haney,  180  Ky. 
257,  202  S.  W.  495.  Me.  — Hunt  v.  Hall, 
37  Me.  363.  Miss.  —  Cannon  v.  Barry, 
59  Miss.  289.  Mo. —  Taylor  t>.  Adams, 
93  Mo.  App.  277.  N.  H.  — Dennett  v. 
Dennett,  43  N.  H.  499.  N.  Y.  —  Peter- 
son V.  Clark,  15  .Johns.  20.5.  N.  C. — 
Richardson  v.  Richardson,  152  N.  C. 
705,  68  S.  E.  217.  Ohio.  —  Hatch  r. 
Hatch,  1  Ohio  Dec.  270.  Pa.  —  Sage r 
r.  Galloway,  113  Pa.  500,  6  Atl.  209. 
S.  C.  —  Pearson  v.  Yongue,  25  S.  C. 
162. 

70.  Isom  17.  Rex  Crude  Oil  Co.,  140 
Cal.  678,  74  Pac.  294;     Price  v.  Ward, 
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a  bill  in  equity  to  restrain  waste  will  lie  in  favor  of  the  partj^  who 
would  he  in.iui-('d  by  the  act  soug:ht  to  be  enjoined. ^^ 

2.  Defendant.  —  The  action  or  writ  of  waste  could  be  brought  orig- 
inally only  against  one  who  derived  his  interest  from  the  act  of  the 
law,'-  but  by  the  statutes  of  Marlbridge,"  and  of  Gloucester/*  this  rule 
was  extended  to  include  tenants  for  life  or  years."  Being  based  upon 
privity  of  title,  it  would  not  lie  against  strangers,"^  the  proper  remedy 
being  case  in  the  nature  of  waste  or  its  statutory  equivalent.''^  This 
action  is  also  available  against  a  tenant,  for  waste  committed  by  a 
stranger.^*  Case  in  the  nature  of  waste,  or  its  statutory  equivalent, 
is  also  maintainable  for  waste,  against  a  tenant  either  for  life,"^  or  for 


25  Xev.  203,  58  Pac.  849,  46  L.  K.  A. 
459. 

[a]  By  an  assignee  of  the  reversion 
against  a  subienaut.  Rutherford  V. 
Aiken,  3  Thomp.  &  C.  (X.  Y.)   60. 

[b]  An  executor  or  administrator, 
who  has  no  estate  in  the  premises  ex- 
cept the  right  to  lease  the  same,  can- 
not maJDtPin  an  action  for  waste. 
Adams  v.  Slatter}',  36  Colo.  35,  85  Pac. 
87. 

71.  Sea  supra,  II,  A,  2,  c,   (III). 

[a]  Parties  to  an  injunction  to  pre- 
vent waste  discussed,  see  Duvall  v. 
\Vaters,  1  Bland  (Md.)  569,  18  Am.  Dec. 
350. 

[b]  By  the  owner  of  the  fee  against 
a  tenant  by  the  courtesy.  Ware  V. 
Ware,  6  N.  J.  Eq.  117. 

[c]  Ey  a  lessor  against  a  lessee. 
Douglass  V.  Wiggins,  1  Johns.  Ch.  (N. 
Y.)  435. 

[d]  Ey  the  original  lessor  against 
a  sublessee.  Farrant  v.  Lovel,  3  Atk. 
(Kng.)    T2-d. 

By  the  owner  of  a  contingent  estate, 
Bee  supra,  this  section. 

As  to  bill  hy  life  tenant  to  restrain 
commission  of  waste  by  one  in  posses- 
sion, gee  18  St.vndard  Pboc.  624. 

72.  111.  — Palmer  v.  Young,  108  111. 
Ajtp.  252.  Mich.  —  Duncombe  v.  Felt, 
81  Mich.  3:j2,  45  N.  W.  1004.  Eng. 
Bowles'  Case,  H  Coke  79,  77  Eng.  Kc- 
print   12.':;2. 

fa]  "By  the  ancient  common  law, 
the  only  j)ersons  jmnisliable  for  waste 
were  guardians  in  chivalry,  tinants  in 
dower  and  by  the  furfn-sy.  Lessees  for 
life  and  for  years  were  not  liable." 
Hoby  V.  Newton,  121  Ga.  079,  49  S.  E. 
694,  fi8  L.  R.  A.  601.  See  also  Bl.  Com., 
bk.   II,  c,'  IS,  p.   283. 

73.  52  Hen.   Ill,  c.  23. 


74.  6  Edw.  I,  c,  5. 

75.  Palmer  v.  Young,  108  111.  App. 
252.    See  Bl.  Com.,  bk.  Ill,  c.  14,  p.  227. 

76.  Conn.  —  Wilford  v.  Rose,  2  Root 
20.  Del.  —  Baker  v.  Johnson,  2  Marv. 
219.  Mass.  —  Foot  v.  Dickinson,  2  Mete. 
611.  N.  Y.  — Bates  v.  Shraeder,  13 
Johns.  260.  N.  C  — Browne  r.  Blick, 
7  N.  C.  511.  Pa.  —  Patterson  v.  Cun- 
liffe,  11   Phila.  564. 

77.  U.  S.  —  California  Dry  Dock  Co. 
V.  Armstrong,  17  Fed.  216;  Parrott  v. 
Barney,  Deady  405,  18  Fed,  Cas.  No. 
10,773a.  Conn.  —  Randall  v.  Cleaveland, 
6  Conn.  328.  Md.  —  Dickinson  i;.  Balti- 
more, 48  Md.  583,  30  Am.  Rep.  492. 
Mass.  —  Lienow  v.  Ritchie,  8  Pick.  235. 
N.  H.  —  Lane  v.  Thompson,  43  N.  H. 
326;  Chase  v.  Hazelton,  7  N.  H.  171. 
N.  J.  —  Hall  v.  Snowhill,  14  N.  J.  L.  8. 
N.  Y.  —  Van  Deusen  v.  Young,  29  N.  Y. 
9.  N.  C.  —  Dozier  v.  Gregory,  46  N.  C. 
100. 

[a]  Against  Purchasers.—  (1)  A  re- 
mainderman may  recover  the  property 
or  its  value  from  a  purchaser  in  a 
case  where  waste  is  committed  by  a 
tenant  selling  trees  (Learned  v.  Ogden, 
SO  Miss.  769,  32  So.  278,  92  Am.  St. 
Rop.  621),  but  not  (2)  when  the  pur- 
chase is  made  from  an  adverse  claim- 
ant in  possession.  White  v.  Fox,  125 
N.  C.  544,  34  S.  E.  645,  74  Am.  St.  Rep. 
654. 

78.  Fay  r.  Brewer,  3   Pick.   (Mass.) 

20;!. 

79.  Colo. —  Adams  r.  Slatterv,  36 
Tolo.  35,  85  Pac.  ,S7.  Ga.  —  Ro'by  v. 
Xewton,  121  Ga.  079,  49  S.  E.  694,  68 
L.  R.  A.  001.  ni.  — Palmer  f.  Young, 
lOS  III.  App.  252.  Ky.  — Fioher's  Exr. 
r.  Tlaney,  180  Ky.  257,  202  S.  W.  49.5. 
Mich. -Duncombe  v.  Felt,  81  Mich. 
332,  45  N.  W.  1004.    Miss.  —  Learned  v. 
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yotiTS,^^  or  thoir  nsRip:ns,''^  n  tcnnnt  in  coninwn,"-  or  the  executor  of  a 
life  tenant  whore  the  action  survives.®^  But  in  some  jurisdictions  the 
pei-sons  who  may  bo  sued  for  waste  are  named  by  statute.'^' 

A  bill  in  equity  for  an  injunction  will  lie  against  any  one  who  threat- 
ens to  oomniit  waste. ''*^' 

3.     Joinder.  —  As  a  general  rule,  all  the  owners  of  the  premises  or 


Ojzaon,  so  Miss.  7G0,  32  So.  278,  92  Am. 
St.  Rep.  621.  N.  J.  —  Kiinblo  r.  New- 
ark. 91  N.  J.  L.  249,  102  Atl.  637,  L.  E. 
A  191SE,  793;  ^'owmau  v  Sanders,  89 
N.  J.  L.  120,  97  Atl.  7S2.  N.  Y. 
Baker  r.  Hart,  12,3  N.  Y.  470,  25  N.  E. 
94S,  12  L.  E.  A.  60;  Eobinson  v.  Kinie, 
70  N.  Y.  147;  Cook  v.  Champlain 
Transp.  Co.,  1  Den.  91,  104.  Pa. 
Humphries  V.  Humphries,  14  Pa.  Diet. 
546. 

fa]  After  a  life-tenant  has  assigned 
his  estate,  and  is  out  of  possession,  an 
action  on  the  case  for  waste  committed 
after  such  assignment  and  delivery  of 
possession  cannot  be  maintained  under 
a  statute  authorizing  the  action  for 
waste  committed  during  a  tenant's 
term  or  estate.  Beers  v.  Beers,  21  Mich. 
464. 

80.  CaL  —  Isom  V.  Book,  142  Cal. 
666,  76  Pac.  506;  Simen  v.  Sam  After- 
gut  Co.,  26  Cal.  App.  361,  146  Pac.  1058. 
Mich.  — Chapel  v.  Hull,  60  Mich.  167, 
26  N.  W.  874.  Va.  — Moses  v.  Old 
riominion  Iron  &  Nail  Wks.  Co.,  75  Va. 
95, 

[a]  In  the  absence  of  an  agreement 
limiting  a  tenant's  liability  for  waste, 
an  action  may  be  maintained  against 
him  for  all  waste,  however  or  by 
whomsoever  committed,  except  it  be 
occasioned  by  act  of  God,  the  public 
enemy,  or  the  act  of  the  reversioner 
himself.  Parrott  v.  Barney,  Deady  405, 
IS  Fed.  Cas.  Xo.  r0,773a. 

[b]  An  option  to  purchase  does  not 
(1)  give  a  lessee  the  right  to  commit 
waste  and  the  landlord  may  maintain 
an  action  therefor  notwithstanding  tho 
fact  that  at  some  future  date  the  les- 
see may  become  the  owner  of  the  prop- 
erty. Hayden  v.  Consolidated  Min.  & 
Dredg.  Co.,  3  Cal.  App.  136,  84  Pac. 
422.  (2)  But  so  long  as  the  right  to 
purchase  exists,  the  lessee  has  the  un- 
restricted legal  right  to  put  in  force  tho 
contract  of  sale  and  absorb  the  lease 
and  reversion,  and  consequently  the 
lessor  has  no  right  of  action  for  waste 
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which  is  not  in  the  power  of  the  lessee 
to  defeat  or  extinguish.  Powell  v.  Day- 
ton, S.  &  G.  E.  Co.,  16  Ore.  33,  16  Pac. 
863,  8  Am.  St.  Rep.  251. 

81.  Curtiss  V.  Livingston,  36  Minn. 
380,  31  N.  W.  357:  Short  v.  WUson,  13 
Johns.  (N.  Y.)  33. 

82.  ITardman  v.  Brown,  77  W.  Va. 
478,  88  S.  E.  1016. 

83.  Fisher's  Exr.  v.  Haney,  180  Ky. 
257,  202  S.  W.  495;  Newman  v.  San- 
ders, 89  N.  J.  L.  120,  97  Atl.  782. 

84.  See  the  statutes. 

[a]  In  California  an  action  for 
waste  lies  against  guardian,  tenant  for 
life  or  years,  joint  tenant  or  tenant  in 
common,  Isom  v.  Eex  Crude  Oil  Co., 
140   Cal.   678,  74  Pac.  294. 

[b]  In  Michigan,  case  for  waste 
may  be  brought  against  anj'  guardian, 
tenant  by  the  curtesy,  tenant  in  dower, 
or  for  term  of  life  or  years,  or  the  as- 
signs of  any  such  tenant,  and  a  tenant 
in  common.  Anstays  v.  Anderson,  194 
Mich.  1,  160  N.  W,  475;  Howard  v. 
Patrick,  38  Mich.  795,  801. 

[c]  In  New  York  an  action  for 
waste  may  be  brought  against  a  guard- 
ian, co-tenant,  tenant  by  the  curtesy, 
in  dower,  for  life,  or  for  years,  or  tho 
assignee  of  such  tenant,  who  commits 
waste  during  his  estate  or  term.  Hooli- 
gan V.  Hooligan,  193  N,  Y.  197,  85  N,  E, 
1103;  Cole  v.  Bickelhaupt,  64  App. 
Div.  6,  71  N.  Y,  Supp,  636;  Ruther- 
ford V.  Aiken,  3  Thomp,  &  C.  (N.  Y.) 
60, 

85.  See  supra,  II,  A,  2,  c,  (III). 

[a]  Against  a  lessee  by  the  lessor. 
Fortescue  v.  Bowler,  55  N.  J,  Eq.  741, 
38  Atl.  445;  Douglass  v.  Wiggins,  1 
Johns.  Ch.   (N.  Y.)   435. 

[b]  Against  a  sublessee  by  the  orig- 
inal lessor.  Farrant  v.  Lovel,  3  Atk. 
(Eng.)   72.3. 

[c]  Against  a  tenant  by  the  courtesy 
by  the  owner  of  the  fee.  Ware  v. 
Ware,  6  N.  J.  Eq.  117. 
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reversion  should  join  as  plaintiffs  in  a  bill  to  restrain  waste,^^  in  an 
action  of  waste,^^  and  in  case  to  recover  damages  for  waste.^^ 

C.  Pleading. — The  declaration  in  an  action  for  waste,  whatever 
may  be  the  nature  of  the  action,  should  state,  in  accordance  with  the 
general  rules  of  pleading,  the  essential  elements  of  the  cause  of 
action.^^  Thus  it  should  appear  that  the  plaintiff  is  entitled  to  the  in- 
heritance,®" or  to  damages  for  the  alleged  waste,®^  and  an  allegation  of 
the  defendant's  tenancy  must  be  sufficiently  definite  to  bring  him  within 
the  class  of  tenants  liable  for  the  particular  damage  alleged.^-  Like- 
wise, privity  of  estate  between  the  parties,  when  an  essential  element, 
must  be  alleged.^^  The  act  or  acts  of  waste  should  be  set  forth,  a 
general  allegation  of  waste  being  insufficient.^*  It  should  also  be  shown 
that  the  injury  complained  of  was  to  the  inheritance,®^  and,  as  a  rule, 


86.  Ind.  —  Stout  v.  Dunning,  72  Ind. 
343.  Miss.  —  Cannon  r.  Barry,  59 
Miss.  289,  N.  Y.  —  Kidd  v.  Dennison,  6 
Barb.  9. 

See  13  Standaed  Proc.  24,  n.  40a. 

87.  Del. —  See  Greonly  r.  Hall's 
Exr.,  3  Har.  9.  Mass. — Sackett  v. 
Saekett,  8  Pick.  309.  Can. —  Titus  v. 
Sulis,  3  Nova  Scotia  Doc  497. 

As  to  joinder  of  husband  and  wife 
In  a  writ  of  waste,  see  11  Standard 
Peoc.   727. 

88.  Bullock  V.  Hayward,  10  Allen 
(Mass.)  460. 

[a]  A  life-tenant  need  not  be  joined 
as  plaintiff  under  a  statute  giving  a 
remainderman  or  reversioner  an  action 
of  damages  for  waste  committed  by  a 
trespasser.  Van  Deuson  v.  Young,  29 
N.  Y.  9. 

89.  See  generally  the  title  "Dec- 
laration and  Complaint." 

[a]  Suflaciency  of  petition  in  action 
for  waste  by  lessor  against  a  lessee, 
see  First  Nat.  R.  &  L.  Co.  r.  Mason,  185 
Mo.  App.  37,   171    S.    W.   971. 

[b]  Negativing  Defenses.  —  Whore 
the  action  is  by  n  lessor  against  a  les- 
see it  is  not  necessary  to  negatively 
allege  that  the  waste  was  not  the  re- 
sult of  ordinary  wear  and  tear  or  the 
action  of  the  elements.  Simen  v.  Sam 
Aftergut  Co.,  26  Cal.  App.  301,  146 
Pac.   1058. 

[c]  It  is  not  necessary  to  plead  the 
law  (1)  whether  statute  or  common 
law,  on  which  the  action  is  based.  New- 
man V.  Sanders,  89  N.  J.  L.  120,  97  Atl. 
782;  Carrifl  v.  Ingalls,  12  Wend.  (N. 
Y.)  70.  (2)  But  where  the  action  is 
for  treble  damages  under  the  statute 
the  fleclaration  must  cither  recite   the 


statute  or  conclude  to  the  damage 'of 
the  plaintiff  against  the  form  of  the 
statute.  Chipman  v.  Emeric,  5  Cal.  239. 
Compare  21  Staxd.uid  Proc.  283,  and  the 
title  "Statutes." 

90.  Del.  —  Greenly  v.  Hall 's  Exr.,  3 
Har.  9.  N.  H.  —  Wood  v.  Griffin,  46  N. 
H.  230.  Pa.  — Shult  v.  Barker,  12  Serg. 
&  R.  272.  Eng.  — Greene  v.  Cole,  2 
Saund.  235,  85  Eng.  Reprint  1026. 

[a]  A  general  allegation  that  tho 
plaintiff  is  entitled  to  the  inheritance 
is  sufficient.  Greenlv  v.  Hall's  Exr.,  3 
liar.  (Del.)  9. 

91.  California  Dry  Dock  Co.  v.  Arm- 
strong, 17  Fed.  216. 

fa]  Action  by  Lessee.  —  When  tho 
action  is  by  a  lessee  against  a  trespas- 
ser for  waste,  where  the  action  does  not 
accrue  in  his  favor  until  the  lamllord's 
claim  is  satisfied,  satisfaction  of  tho 
lessor's  claim  must  be  alleged.  Cali- 
fornia Dry  Dock  Co.  v.  Armstrong,  17 
Fed.  216. 

92.  See  Rogers  v.  Coal  River  Boom 
&  Driving  Co.,  41  W.  Va.  593,  23  S.  E. 
919,   26   S.   E.    lOOS. 

fa]  In  an  action  for  permissive 
waste,  for  whicli  a  tenant  at  will  is 
not  liable,  the  declaration  is  insufficient 
if  it  alleges  merely  that  the  defendant 
was  a  tenant  to  tho  plaintiff.  Hnrnett 
f.  Maitland,  16  Mees.  &  W.  257  153 
Kng.   Reprint   1184. 

93.  Lander  v.  Hall,  69  Wis.  326,  34 
N.   W.  80. 

94.  Stout  V.  Dunning,  72  Ind.  343. 
See  also  13  Standard  Proc.  68,  note  31. 
(bj. 

95.  Mo.  — Proffitt  V.  Henderson,  29 
Mo.  325;  Van  Hoozer  v.  Van  Iloozer, 
18  Mo.  App.  19.    N.  H.  —  Wood  r.  Grif- 
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that  it  diiiiinisluHl  its  vnluo.""  and  Ihc  exact  amount  of  dania^'cs  slioiild 
1)0  stated." 

Bill  in  Equity.  -  When  tlu>  iiroctHMlintr  is  in  e(|uity  to  restrain  wasto 
the  iieneral  rules  n-hitinj;  to  the  stateiiuMit  of  essential  faets  in  appli- 
eations  for  injunctions  must  be  observeil.^**  The  bill  must  show  tho 
plaintiff's  rijiht  to  sue  as  based  upon  title  or  possession,  or  rij^ht  to 
title  or  possession,^^  and  an  irreparable  injury,  or  the  defendant's 
insolveney  as  showing:  the  inadequateness  of  the  le^al  remedy,^  unless 
the  statement  of  the  act  eonstitutins?  waste  is  sufficient,-  as  well  as  the 
facts  upo'n  Avhich  the  plaintiff's  apprehension  is  ])ased ;''  and  the  gen- 
eral averment  that  waste  is  about  to  be  committed  is  not  sufficient.* 

Answer. —  The  general  issue  in  an  action  of  waste  is  nul  waste.^  But 
matters  in  justification  or  excuse  must  be  pleaded  specially." 

D.  Trial  or  Hearing.  —  1.  In  General."  —  The  pleadings  and 
proof  in  an  action  for  waste,  as  in  other  actions,  must  agree.^  Thus 
tenancy  in  common  is  not  supported  by  proof  of  a  coparcenary,®  nor  a 
claim  of  voluntaiy  waste  by  proof  of  permissive  waste." 

2.  Questions  of  Law  and  Fact."  —  "VVliat  constitutes  waste  is  gen- 
erally a  question  of  law,^-  but  whether  or  not  waste  has  been  committed 
is  a  question  of  fact,^^  as  are  the  questions  whether  the  waste  was  cora- 


fin,  46  X.  H.  230.  N.  C  — White  v. 
Fox,  125  N.  C.  544,  34  S.  E.  645,  74 
Am.   St.   Eep.   654. 

96.  Wheeler  v.  Me-shing-go-me-sia, 
30  Ind.  402.  See  Palmer  r.  Young,  1U8 
111.  App.  252,  holding  that  anything  is 
waste  which  changes  the  character  of 
the   inheritance. 

97.  White  v.  Fox,  125  N.  C.  544,  34 
S.  E.  645,  74  Am.  St.  Rep.  654;  Green 
f.  Cole,  2  Wm.  Saund.  228,  85  Eng. 
Eeprint   1022. 

98.  See  the  title  "Injunctions." 
See  also  the  title  "Bills  and  Answers." 

99.  Hough  V.  Martin,  22  X.  C.  379, 
34  Am.  Dec.  403.  See  13  Standard 
Proc.  61,  e(  seq. 

[a]  Allegation  of  Ownership  Held 
Sufficient. —  Pavkovich  v.  Southern  Pac. 
R.  Co.,   150   Cal.   39,   87   Pac.    1097. 

1.  West  V.  Page,  9  N.  J.  Eq.  119; 
McCormick  v.  Nixon,  83  N.  C.  113; 
Cause  V.  Perkins,  56  N.  C.  177,  69  Am. 
Dec.  728.    See  13  Standard  Proc.  80. 

2.  See  13  Standard  Proc.  73,  80. 

3.  Green  v.  Keen,  4  Md.  98;  Great- 
house  f.  Greathouse,  46  W.  Va.  21,  32 
S.  E.  994. 

[a]  The  facts  must  satisfy  the  court 
that,  if  not  restrained  the  threatened 
waste  will  be  committed.  Rodgers  v. 
Bodgers,  11  Barb.  rX.  Y.)  595. 
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4.  Sanders  v.  Christie,  1  Grant  Ch. 
(U.  C.)    137. 

5.  Del.  —  Waplcs  v.  Waples,  2  Har. 
281.  Md.  —  Adams  v.  Brereton,  3  Har. 
&  J.  124.  Mass.  —  Sackett  v.  Sackett, 
5  Pick.  191.  N.  J. —  Morehouse  V. 
Cothcal,  22  N.  J.  L.  521.  Eng.  — Green 
v.  Cole,  2  Wm.  Saund.  228,  85  Eng.  Re- 
print 1022. 

6.  Green  v.  Cole,  2  Wm.  Saund.  228, 
85   Eng.  Reprint   1022. 

7.  See    generally    the    titles    "Hear- 


ing;' 


■Trial." 


8.  Simms  v.  Greer,  83  Ala.  263,  3 
So.  423;  Greenly  v.  Hall's  Exr.,  3  Har. 
(Del.)  0.  See  generally  the  title  "Var- 
iance and  Failure  of  Proof." 

9.  Waplcs  V.  Waples,  1  Har.  (Del.) 
474. 

10.  Martin  v.  Gilham,  7  Ad.  &  El. 
540,  34  E.  C.  L.  290,  112  Eng.  Reprint 
574. 

11.  See  generally  the  title  "Pro- 
vince of  Judge  and  Jury." 

12.  Van  Svckel  v.  Emery,  18  N.  J. 
Eq.  S87. 

13.  Me.  —  Drown  v.  Smith,  52  Me. 
141.  Md.  —  Machen  v.  Hooper,  73  Md. 
;;42,  21  Atl.  67.  Mass.  —  Pynchon  V. 
Stearns,  11  Mete.  304,  45  Am.  Dec.  207. 
Mo.  —  Proffitt  V.  Henderson,  29  Mo, 
325.     N.  H.  — Webster  v.  Webster,  33 
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mittecl  wantonly,"  and  the  amoimt  of  the  damage.^^ 

3.  Verdict.^*^  —  In  an  action  of  waste  a  verdict  for  the  plaintiff 
should  find  the  place  wasted/'  and,  in  an  action  under  the  statute  to 
recover  treble  damages  for  wanton  waste,  the  verdict  must  expressly 
find  the  waste  to  have  been  committed  wantonly .^^ 

E.  Judgment  and  Review.  —  The  judgment  or  decree^'  and  the 
review-"  follow  the  general  rules  elsewhere  treated. 

F.  Forfeiture  and  Damages.^^  —  At  common  law  single  damages 
only  could  be  recovered  for  waste,"  but  after  the  statute  of  Glouces- 
ter-^ the  place  wasted  was  forfeited  and  the  tenant  subjected  to  treble 
damages.^*  Forfeiture  was  adopted  by  some  states  in  this  country,-^ 
but  not  by  others.-®    In  some  states  it  is  allowed  only  where  the  dam- 


N.  II.  18,  66  Am.  Doe.  705.  N.  J. 
Morehouse  v.  Cotheal,  22  N.  J.  L.  521, 
N.  Y.  —  Ag-ate  r.  Lowenbein,  57  N.  Y, 
604.  N.  C.  —  King  v.  Miller,  99  N.  C. 
583,  6  S.  E.  660.  Ohio.  —  Crookctt  v. 
Crockett,  2  Ohio  St.  180.  Pa.  — Mc- 
Cullouph  1-.  Irvine's  Exrs.,  13  Pa.  438. 
Vt.  — Keeler  v.  Eastman,  11  Vt.  293. 
Va.  —  Dejarnatte  r.  Allen,  5  Gratt.-  (46 
Va.)  499.  Eng.  —  Young  v.  Spencer,  10 
Barn.  &  Cress.  144,  109  Eng.  Reprint. 
405.  Can.  —  Wilkie  v.  Richards,  32 
Nova  Scotia  295. 

[a]  Acts  that  are  waste  per  se,  in 
contemplation  of  the  law,  leave  nothing 
for  the  jury  to  determine  but  the  fact 
whether  or  not  such  acts  have  been 
committed.  McGregor  v.  Brown,  10 
N.  Y.  114. 

fb]  Where  the  acts  complained  of 
are  not  waste  per  se,  the  jury,  under 
condii'ting  eviclenco,  must  determine 
whether  or  not  they  have  diminished 
the  value  of  the  property.  King  v.  Mil- 
ler, 99  N.  C.  583,  6  S.  E.  660. 

14.  Anstaya  v.  Anderson,  194  Mich. 
1,  160  N.  W.  475;  Hardman  f.  Brown, 
77  W.  Va.  478,  88  S.  E.  1016. 

15.  Robv  r.  Newton,  121  Ga.  079, 
49  S.  E.  694,  68  L.  R.  A.  601;  Kimble 
r.  Newark,  91  \.  .1.  ]..  219,  102  Atl.  637, 
L.   R.  A.   1018E,  793. 

16.  Sec  generally  the  title  "Ver- 
dict." 

17.  Mass.  —  Sackett  v.  Sackett,  5 
Pick.  191.  N.  J.  — Morehouse  r.  Cot- 
henl,  22  N.  .1.  L.  521.  Eng.  —  Redfern 
r.  Smith.  2   Bing.   262,  9   E.  C.   L.   571. 

18.  First  Nat.  R.  &  L.  Co.  r.  Mason, 
185   Mo.  App.  37,  171    S.  W.  971. 

19.  See  the  titles  "Decrees;" 
"Judgments." 

fa)  Conformity  to  Pleadings. 
Where    the    injury    to    the    reversion    is 


alleged  to  be  the  specified  value  of 
property  removed,  although  the  evi- 
dence shows  the  injury  to  be  greater 
the  judgment  must  follow  the  plead- 
ings. First  Nat.  R.  &  L.  Co.  v.  Mason, 
185  Mo.  App.  37,  171  S.  W.  971. 

20.  See  the  titles  "Appeals;" 
"Writ  of  Error;"  and  titles  covering 
particular   phases   of   appellate    review. 

[a]  On  conflicting  evidence,  a  find- 
ing as  to  acts  of  waste  will  not  be  dis- 
turbed on  appeal.  Eysaman  v.  Small, 
61  Hun  618,  15  N.  Y.  Supp.  288. 

[b]  Tor  harmless  error  a  verdict  re- 
lating to  waste  will  not  be  reversed. 
Ind.  —  Smith  r.  Mcisor,  11  Tnd.  App. 
468,  38  N.  E.  1092.  N.  Y.  — McCartney 
r.  Titsworth,  104  N.  Y.  Supp.  45.  N. 
C  — King  V.  Miller,  99  N.  C.  583,  6 
S.    E.   660. 

21.  See  generally  the  title  "Penal- 
ties, Forfeitures  and  Fines." 

22.  Bl.  Com.,  bk.  II,  c.  18,  p.  283. 

23.  6   Edw.   I,   c.  6. 

24.  See  Bl.  Com.,  bk.  II,  c.  18,  p. 
283,  and  the  cases  cited  infra,  this 
section. 

25.  Del.  —  Waples  v.  Waplos,  2  liar. 
281.  Ky.  — Smith  r.  Mattinglv,  ^d  Ky. 
228,  28  S.  W.  503.  Me.  —  Ilasty  v. 
Wheeler,  12  Me.  434.  N.  C.  —  Sherrill 
r.  Conner,  107  N.  C.  543,  12  S.  E.  5SS. 
Pa.  —  Will  ill  rd    v.   WilliMrd.   56   Pa.    119. 

[a  I  The  tenant's  "interest"  in  tlio 
estate  is  forfeitetl  under  some  statutes. 
l{nby  V.  Newton,  121  Ga.  679,  49  S.  E. 
694,'  68   L.    H.    A.   601. 

[b]  The  tenant's  entire  estate  is  not 
forfeited  when  the  waste  goes  to  only 
a  portioiL  thereof.  Smith  V.  Mattingly, 
96    Ky.   22S,   28   H.    W.   503. 

26.  Cal.  —  C'hipman  v.  Emcric,  3  Cal. 
273.    Mich.— Puncombe  r.  Felt,  81  Mich. 
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acros  cqnal  tlio  vnliio  o\'  the  lonnnt's  estate  or  unexpired  term,*'  or 
when  the  waste  is  eonunitted  iiialieiously,-'*  or  with  wanton  disrej^ard 
of  the  riiihts  ol'  others.-'-'  Tlie  penalty  ol'  trcbh^  damages  for  waste 
eonunitted  by  a  tenant  is  given  by  statute  in  many  states.^*'  Sueh 
damages,  as  a  rule,  are  allowed  only  when  the  waste  is  voluntary,^^  but 
in  some  jurisdictions  they  are  given  for  voluntary  or  permissive 
waste.^-  However,  under  statutes  which  are  not  mandatory,  the  allow- 
ance of  treble  danuiiies  rests  in  the  court's  discretion. ^^ 


332,  45  X.  W.  1004.     Wis.  —  Phelan  v. 
Boylan,  '2o  Wis.  679. 

27.  BoUcnbai'ker  v.  Fritts,  98  Ind. 
50;  Perry  r.  Ferry,  183  App.  Div.  234, 
170  N.  y'.  Supp.  4i5. 

28.  See  Harder  r.  Harder,  26  Barb. 
(X.  Y.)  409,  and  Bliss'  N.  Y.  Ann. 
Code   §  1655. 

29.  Koby  v.  Xewton,  121  Ga.  679,  49 
S.   E.   694,  68   L.  K.  A.  601. 

SO.  See  the  statutes  and  the  follow- 
ing cases:  Cal.  —  Simen  f.  Sam  After- 
gut  Co.j  26  Cal.  App.  361,  146  Pac. 
1058.  Del.  —  Waples  r.  "Waples,  2  Ear. 
281.  Ga.  —  Eobv  r.  Xewton,  121  Ga. 
679,  49  S.  E.  694,^68  L.  K.  A.  601.  Minn. 
Evans  r.  Kohn,  113  Minn.  45,  128  N.  W. 
1006.  Mo.  — First  Xat.  K.  &  L.  Co.  v. 
Mason,  185  Mo.  App.  37,  171  S.  W.  971. 
N.  J.  —  Kimble  v.  Xewark,  91  X.  J.  L. 
249,  102  Atl.  637,  L.  R.  A.  191SE,  793. 
N.  Y.  —  Eobinson  v.  Kine,  70  X.  Y. 
147;  Van  Deusen  v.  Young,  29  X.  Y.  9. 
W.  Va.  —  Hardman  r.  Brown,  77  W.  Va. 
478,  88  S.  E.  1016. 

fa]  The  damage  must  be  to  the  re- 
versioxi,  and  the  recovery  be  for  such 
damage,  not  for  the  value  of  the  prop- 
erty  removed   or   destroyed,   to   entitle 


the  plaintiff  to  treble  damages.  Coatcs, 
Bennett  &  Reidenbach  v.  Russell,  162 
X.  Y.  Supp.  404. 

[b]  Tenants  in  common  and  (1) 
joint  tenants  wore  not  sul)ject  to  the 
penalties  for  waste  provided  by  the 
statute  of  Gloucester,  as  this  statute 
extended  only  to  life  estates  and  injury 
to  the  inheritance.  Bl.  Com.,  bk.  Ill, 
c.  14,  pp.  227,  228.  (2)  On  the  other 
hand,  treble  damages  have  been  al- 
lowed in  some  states  only  to  a  tenant 
in  common.  Hazen  v.  Wight,  87  Me. 
233,  32  Atl.  287. 

31.  Isom  v.  Rex  Crude  Oil  Co.,  140 
Cal.  678,  74  Pac.  294;  Smith  v.  Matt- 
ingly,  96  Ky.  228,  28  S.  W.  503.  See 
also  the  cases  cited  in  the  next  note, 
supra. 

32.  Sherrill  v.  Conner,  107  N".  C. 
543,  12  S.  E.  588. 

[a]  Concurrence  of  permissive  and 
voluntary  waste  is  necessary  to  work 
a  forfeiture  of  a  dower  tenant's  estate. 
Roby  V.  Xewton,  121  Ga.  679,  49  S.  E 
694,  68  L.  R.  A.  601. 

33.  Isom  V.  Book,  142  Cal.  666,  76 
Pac.  506;  Isom  r.  Rex  Crude  Oil  Co., 
140  Cal.  678,  74  Pac.  294;  Sherrill  v. 
Conner,  107  X.  C.  543,  12  S.  E.  588. 


WATER  COMPANIES.  —  See  Public  Service  Corporations. 
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For  forms,  see  9  Standard  Proc.  1271,  et  seq. 

For  furtlier  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

I.  ENFORCEMENT  AND  PROTECTION  OF  RIGHTS  IN 
NATURAL  WATERCOURSES.  —  A.  Establlshment  Generally. 
A  court  of  ociuity  has  jurisdiction  of  an  action  to  establish,  determine 
or  apportion  water  rights  in  a  stream  or  other  natural  Avatercourse.^ 
The  complaint  must  specifically  and  distinctly  allege  the  nature  and 
extent  of  plaintiff's  interest  and  ownership  in  the  riparian  land  and 
the  waters  of  the  stream,^  and  the  wrongful  acts  committed  by  the 

1.  Cal.— Coleman  r.  Le  Franc,  137  \a]  The  mere  desire  for  a  judicial 
Cal.  214,  69  Pac.  1011.  Mich. — Mid-  construction  of  title  deeds  is  not  a 
dleton  r.  Flat  River  Boom  Co.,  27  f,'round  for  equitable  jurisdiction. 
Mirh.  533.  N.  Y.— Traov  Dev.  Co.  v.  Tracv  Dev.  Co.  r.  Becker,  212  N.  Y. 
Becker,  212  N.  Y.  4SS,  502,  106  N.  E.  4S8,  504,  106  X.  E.  330. 
330.  j      2.     Tracy  Dev.  Co.  v.  Becker,  212  N, 

See   infra,   lY,   B.  I  Y.  488,  106  N.  E.  330. 
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defendant,^  and  the  manner  in  which  such  acts  infringe  upon  the 
rights  of  plaintiff.* 

In  some  states  the  form  of  action  most  appropriate  to  obtain  desired 
relief  in  equity  is  a  suit  to  quiet  title,^  Avhich  should  be  commenced  in 
the  county  in  which  is  situated  the  land  to  which  the  water  right  is 
appurtenant.^  In  an  action  to  quiet  title  to  waters,  the  general  rules 
governing  the  pleadings  in  such  actions  are  applicable.'^  "Wliether  the 
use  by  a  riparian  owner  of  the  water  of  a  stream  is  a  reasonable  use 
in  view  of  all  the  circumstances  of  the  case^  is  a  question  of  fact.  The 
judgment  or  decree^  should  clearly  and  definitely  establish  the  rights 
of  the  parties,"  though  no  decree  fixing  in  advance  the  quantity  of 
water  to  which  each  riparian  o^^^ler  is  entitled  can  be  made."    It  may 


S.  Tracy  Dev.  Co.  v.  Becker,  212  N. 
Y.  488,  106  N.  E.  330. 

4.  Tracy  Dev.  Co.  v.  Becker,  212  N. 
Y.  488,  106  N.  E.  330. 

5.  J.  M.  Howell  Co.  v.  Corning  Irr. 
Co.,  177  Cal.  513,  171  Pac.  100;  Shurt- 
leff  V.  Kehrer,  163  Cal.  24,  124  Pac. 
724;  Hough  v.  Porter,  51  Ore.  318,  95 
Pac.  732,  98  Pac.  1083,  102  Pac.  728. 
See  generally  the  title  "Quieting 
Title." 

[a]  Title  to  miderground  percolat- 
ing waters  feeding  a  surface  stream 
mar  be  quieted.  McClintock  v.  Hud- 
eon,   141   Cal.   275,   74   Pac.  849. 

[b]  A  corporation,  the  stockholders 
of  which  were  reparian  owners  along 
the  stream,  may  maintain  the  action. 
Arrovo  Ditch  &  Water  Co.  v.  Baldwin, 
155  Cal.  280,  100  Pac.  874. 

6.  Miller  i".  Madera  Canal  &  Irr. 
Co.,  155  Cal.  59,  73,  99  Pac.  502,  22 
L.  R.  A.  (X.  S.)  391.  See  generally 
the   title   "Venue." 

7.  See  the  title,  Quieting  Title." 
And  sec:  Shurtl'>ff  V.  Kehrer,  163  Cal. 
24,   124   Pac.   724. 

fa]  The  fact  that  defendants  make 
same  claim  to  the  waters  sliould  bo 
alleged  jiositively  and  not  upon  in- 
forni.'ition  and  belief.  Hulsman  V. 
Todd,  96  Cal.  228,  31  Pac.  39. 

8.  Turner  v.  James  Canal  Co.,  155 
Cal.  82,  99  Pac.  520,  132  Am.  St.  Rep. 
59,  22  L.  R.  A.  (X.  S.)  401;  Mc  Don- 
ough  t\  Russell  Miller  Milling  Co.,  38 
N.  D.  465,  165  N.  \V.  504. 

9.  Seo    generally,    tlie    titles    "De- 


crees;' 


'Judgments. 


10.     See    ill  frit,    tins   nnto. 

fa]  The  nile  that  any  riparian  own- 
er is  entitled  to  full  use  of  the  water 
when  sueh  uso  does  not  interfere  with 
actual  use  of  any  other  riparian  own- 


er, should  be  declared.  Half  Moon 
Bay  Land  Co.  v.  Cowell,  173  Cal.  543, 
160  Pac.  675. 

[b]  A  change  from  one  beneficial 
use  to  another  should  not  be  prohibited 
by  the  decree.  Half  Moon  Bay  Land 
Co.  V.  Cowell,  173  Cal.  543,  160  Pac. 
675. 

[c]  An  uncertainty  occasioned  by 
failure  of  a  party  to  make  proof  of 
the  measure '  of  his  right,  h«  having 
been  given  an  opportunity  to  do  so, 
cannot  be  complained  of.  Filippini  V. 
Hewlett,  162  Cal.  Ill,  121  Pac.  376. 

11.  Ore. — Caviness  v.  La  Grande 
Irr.  Co.,  60  Ore.  410, 119  Pac.  731.  S.  D. 
Eedwater  Land  &  Canal  Co.  v.  Jones, 
27  S.  D.  194,  130  N.  W.  85;  Redwater 
Land  &  Canal  Co.  v.  Reed.  26  S.  D.  466, 
128  N.  W.  702;  Lone  Tree  Ditch  Co. 
r.  Cvelone  Ditch  Co.,  26  S.  D.  307,  128 
X^.  W.  596.  Wash.  — Farwell  v.  Bris- 
son,  66   Wash.  305,   119   Pac.  814. 

[a]  "The  reason  is  that  among  ri- 
parian owners  the  contingencies  of  the 
future  are  so  many  and  varied  respect- 
ing the  amount  of  rain  or  snow  fall, 
the  heat  or  humidity  of  summer,  the 
alteration  of  crops,  and  the  like,  that 
it  is  quite  impracticable,  if  not  impos- 
sible, to  determine  in  advance  the  ques- 
tion of  the  duty  of  water  for  each 
riparian  owner.  Besides  a  decree  of 
that  kind  would  be  a  virtual  partition 
of  the  water  from  an  estate  in  com- 
mon to  one  in  severalty."  Caviness 
r.  La  Grande  Irr.  Co.,  60  Ore.  410,  119 
Pac.  731. 

fb]  Principles  governing  apportion- 
ment of  riparian  rights  in  water  for 
irrigation  puri)oses,  see,  Half  Moon  Bay 
Land  Co.  r.  Cowell,  173  Cal.  543,  160 
Par.  675;  Harris  V.  Harrison,  93  Cal. 
676,  29  Pac.  325. 
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properly  accord  to  difToront  parties  fho  right  to  tho  altornato  uso  of 
the  water.'-  The  jiidgnient  is  conelusive  upon  the  parties  and  tlieir 
snceessoi-s  in  interest"  as  to  the  nature  and  extent  of  their  rights  as 
riparian  owners.^* 

No  action  to  "partition"  water  rights  appurtenant  to  lands  the 
ownership  of  which  is  held  in  severalty  can  be  niaintained,^^  though 
where  riparian  lands  are  o\\'ned  by  joint  tenants,  or  tenants  in  common, 
if  a  partition  of  the  respective  rights  of  the  owners  in  the  land  is  made, 
water  rights  appurtenant  tliereto  may  also  be  adjusted.^" 

A  supplemental  bill  may  be  maintained  to  construe  and  aid  in  the 
enforcement  of  the  original  decree  establishing  riparian  rights,"  or  a 
new  action  may  be  brought.^^ 

B.  Remedies  for  Obstruction  or  Incre^^se  of  Flow.  —  1.  Ac- 
tions for  Damages.  —  An  action  for  damages  may  be  maintained  by 
a  riparian  owner  or  person  in  possession  who  is  injured  by  the  obstruc- 
tion of  a  watercourse/'*  or  the  detention  of  the  flow  of  the  waterj^" 
or  the  increased  or  accelerated  flow  of  the  stream.^^  Actual  present 
damages  need  not  be  established  to  entitle  plaintiff  to  a  judgment." 


12.  Gutierrez  v.  Wege,  145  Cal.  730, 
79  Pac.  449. 

13.  See  generally,  the  title  "Judg- 
ments;" "Kes  Judicata." 

14.  J.  M,  Howell  Co.  r.  Corning  Irr. 
Co.,  177  Cal.  513,  171  Pac.  100. 

15.  Tracv  Dev.  Co.  v.  Beck6r,  212 
N.  Y.  48S,  106  N.  E.  330. 

16.  Gould  on  Waters,  §  315;  Hanson 
V.  Willard,  12  Me.  142,  28  Am.  Dec. 
162;  Smith  V.  Smith,  10  Paige  (N.  Y.) 
470. 

17.  Pacific  Live  Stock  Co.  v.  Hanley, 
200  Fed.  468,  118  C.  C.  A.  494. 

18.  J.  M.  Howell  Co.  v.  Corning  Irr. 
Co..  177  Cal.  513,  171  Pac.  100. 

[a]  "A  new  action  is  the  appro- 
priate remedy  to  clear  up  and  remove 
the  uncertainty  existing  on  the  face  of 
the  former  judgment  and  by  reason 
of  subsequent  events  as  to  the  quantity 
to  be  allowed  to  run  down  to  plain- 
tififs'  land."  J.  M.  Howell  Co.  v. 
Corning  Irr.  Co.,  177  Cal.  513,  171  Pac. 
100.  But  see,  Tracy  Dev.  Co.  v.  Becker, 
212  N.  Y.  4S8,  504,  106  N.  E.  330. 

19.  See   cases  cited  infra,  this  note. 

[a]  Setting  back  water  on  mill 
■wheels,  is  actionable.  Brown  r.  Bow- 
en,  30   X.  Y.  rj]'j,  86  Am.  Dec.  406. 

[b]  An  obstruction  increasing  the 
depth  of  the  water  in  a  stream  to  jilain- 
tiff's  injurv,  is  actionablo.  Okla.  — 
Zalaback  v.  KingOHher,  59  Okla.  222, 
158  Pac.  926.  S.  C.  —  Fewell  v.  Ca- 
tawba   Power    Co.,    102    S.    C.    452,    86 
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S.  E.  947,  where  depth  of  water  at  a 
ford  was  increased.  Tex.  —  Inter- 
national &  G.  N.  E.  Co.  V.  Walker 
(Tex.  Civ.  App.),  97  S.  W.  1081. 

20.  Ala. — North  Alabama  Coal,  Iron 
&  Ky.  Co.  V.  Jones,  156  Ala.  360,  47 
So.  144.  Ga.  — Price  r.  High  Shoals 
Mfg.  Co.,  132  Ga.  246,  64  S.  E.  87,  22 
L.  R.  A.  (N.  S.)  684.  Mass.—  Gould 
V.  Boston  Duck  Co.,  13  Gray  442.  Mich. 
Thunder  Bay  River  Boom.  Co.  v. 
Speechly,  31  Mich.  336,  18  Am.  Rep. 
184.  N.  H. — Lancaster  &  Jefferson 
Elec.  Light  Co.  v.  Jones,  75  N.  H.  172, 
71  Atl.  S71.  Va.  —  Davis  v.  Harrison- 
burg,  116  Va.  SG4,  83  S.  E.  401. 

[a]  Ejectment  cannot  be  main- 
tained whore  the  depth  of  water  in 
a  stream  is  increased  by  the  construc- 
tion of  a  dam.  Burke  v.  Carlinville 
Water  Co.,  176  111.  555,  52  N.  E.  266. 

21.  Mass. —  Stimson  v.  Inhabitants 
of  Brookline,  197  Mass.  568,  83  N.  E. 
893,  125  Am.  St.  Rep.  382,  16  L.  R.  A. 
(X.  S.)  280,  where  a  dam  in  a  stream 
caused  an  increased  flow  in  another 
stream  upon  which  plaintiffs'  lands 
were  riparian.  N.  C. — Kelly  f.  Lett,  35 
X.  C.  50,  trespass  is  the  proper  form  of 
action.  Pa.  —  Dubois  v.  Glaub,  52  Pa. 
23^.  S.  C.  —  Mason  v.  Apalache  Mills, 
81  S.  C.  554,  62  S.  E.  399,  871. 

22.  fitimson  v.  Inhabitants  of  Brook- 
line,  197  Mass.  568,  83  N.  E.  893,  125 
Am.  St.  Rep.  382,  16  L.  E.  A.  (N.  S.) 
280. 
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Notice  to  the  defendant  of  the  existence  of  the  obstruction  and  a 
request  to  remove  it  need  not  be  given  or  made,-^  unless  it  was  created 
by  the  predecessor  in  interest  of  the  defendant.^*  If  the  obstruction 
is  temporary  in  its  nature,"  or  the  injury  is  not  occasioned  merely  by 
the  mode  of  construction  of  the  obstruction,  but  depends  in  part  upon 
the  manner  of  its  use,  successive  actions  for  recurring  injury  may  be 
maintained.^®  but  if  the  obstruction  is  permanent  and  cannot  be 
removed  at  a  reasonable  expense,  only  one  action  can  be  maintained, 
in  which  past,  present  and  future  damages  must  be  recovered.^^  The 
cause  of  action  survives  the  death  of  the  wrongdoer.^^  The  action 
should  be  instituted  in  the  county  in  which  the  injury  is  inflicted.^' 
The  tenant  in  possession  of  the  premises,^"  and  the  reversioner/^  may 
recover  for  injuries  inflicted  upon  them.  The  complaint  should  aver 
the  right  of  plaintiff  in  the  watercourse,  and  the  invasion  of  that  right 
by  defendant. ^^  It  need  not  allege  that  defendants  had  no  grant  or 
license  to  cause  or  maintain  the  obstruction,^^  or  that  the  plaintiff  was 
not  in  fault. ^*  nor  need  it  state  in  what  county  the  obstruction  waa 
erected. ^^    Malice  on  the  part  of  defendant  need  not  be  proved,  even 


23.  Branch  v.  Doane,  17  Conn.  402; 
Norton  r.  Volentine,  14  Vt.  239,  39  Am. 
Dec.  220. 

24.  Conn.  —  Johnson  r.  Lewis,  13 
Conn.  303,  33  Am.  Dec.  405.  Me.  — 
Pillsbury  v.  Moore,  44  Me.  154,  69  Am. 
Dec.  91.  Vt.  —  Howe  Scale  Co.  v. 
Terry,  47  Yt.  109. 

Eequirement  of  notice  to  remove  ob- 
struction causing  the  flooding  of  lands, 
see  infra,  I,  C,  1,  a. 

25.  Fcwcll  r.  (ntawba  Power  Co., 
102   .S.    C.    452,    8G    S.    E.   947. 

26.  Successive  actions  for  flooding 
land,    see   infra,   I,    C,    1,   c. 

27.  Wasioto  &  B.  M.  R.  Co.  r.  Elan- 
ton,  160  Ky.  134,  1G9  S.  W.  589  ob- 
struction by  railroad  embankment  caus- 
ing permanent  change  in  channel  of 
stream);  Madisonville,  H.  &  E.  R.  Co. 
r.  Graham,  147  Ky.  G04.  144  S.  W.  737. 
See  20  Standard  Proc.  671,  and  the  title 
"Successive    Suits." 

fa]  Bule  Stated.— "Where  the  in- 
jury or  nuisance  complained  of  is  only 
temporary  in  its  nature  and  can  bo 
remedied  or  removed  at  a  reasonablo 
cost,  the  damage,  if  any,  which  the 
plaintiff  is  entitled  to  recover,  is  what 
he  has  Rii'-triincfl  in  being  deprived  of 
the  use  and  occupation  of  bis  land; 
and  succesKJve  aclions  for  recurring 
damages  may  be  brought.  Where,  how- 
ever, the  structure  complained  of  is  k 
permanent  structure,  not  negligently 
built,  and  intended  for  permanent  use, 


and  cannot  be  removed  or  remedied 
without  great  expense,  the  recovery  in 
damages  to  which  the  plaintiff  is  en- 
titled, if  any,  is  the  diminution  of  the 
market  value  of  his  land;  and  to  re- 
cover that  damage,  the  plaintiff  can 
bring  only  one  action,  in  which  he 
must  recover  all  the  damages  to  which 
he  is,  or  may  be  entitled,  either  past, 
present  or  future."  Wasioto  &  Black 
Mountain  R.  R.  Co.  v.  Blanton,  160 
Ky.  134,  137,  169  S.  W.  589. 

28.  Brown  l'.  Dean,  125  Mass.  254. 
See   generally  the   title    "Survival." 

[a]  The  common  law  rule  was  oth- 
erwise. Holmes  r.  Moore,  5  Pick. 
(Mass.)  257. 

29.  Thompson  r.  Crocker,  9  Pick. 
(Mass.)    59. 

30.  Branch  v.  Doane,  18  Conn.  233; 
Brown  r.  Bowen,  30  N.  Y.  519,  86  Am. 
Dec.  406. 

31.  Me.— Woodburv  v.  Willis,  50  Me. 
403.  N.  Y.  — Brown  r.  Bowen,  30  N. 
Y.  519,  86  Am.  Dec.  406.  Pa.  —  Seely 
r.  Alden,  61  Pa.  302,  100  Am.  Dec. 
042. 

32.  Twiss  r.  Baldwin,  9   Conn.  291. 

33.  Williamson  v.  Yingling,  80  Ind. 
379. 

34.  Williamson  r.  Yingling,  80  Ind. 
379,  "the  appellants  were  not  sued  for 
negligence   but   for  wrongful  acts." 

35.  Thompson  r.  f'rocker,  9  Pick. 
(Mass.)   59. 
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thoiiph  it  is  chnri:o(l.'"''  Wlie11u>r  a  ^vatl'r('o\lrse  in  fact  existed," 
wlu'thor  the  cK'teiitiou  of  the  1U)W  of  a  strciuu  was  reasouabU>,^^  ()r 
whether  an  increase  in  the  ordinary  How  of  a  stream  by  r(>U'asing 
stored  water  eonstituted  a  reasonable  nse  of  the  stream,'"  are  ordinar- 
ily (inestions  for  the  jury. 

2.  Injunctions.  —  a.  Ixight  io  an  Injunction.  —  The  construction 
or  maintenauee  of  an  obstruetion  in  a  watercourse,"'  a  change  in  the 
channel  of  a  stream,'^  or  the  unreasonable  detention  of  the  natural 
flow  of  the  stream,*'-  or  the  increased  or  accelerated  flow  of  a  stream,'*^ 
to  the'  irreparable  injury  of  a  riparian  owner,  will  be  enjoined." 
though  in  this,  as  in  other  classes  of  actions,  the  general  rules  govern- 
ing the  awarding  of  equitable  relief  by  injunction  apply,*°  and  if  it 
doT-'s  not  appear  that  the  legal  relief  is  inadequate  or  that  there  ia 
dantrer  of  irreparable  loss  being  inflicted  upon  plaintiff,  an  injunction 
will  not  issue.*''  The  temporary  and  reasonable  obstruction  of  a  water- 
course for  the  purpose  of  making  a  proper  riparian  use  of  the  water, 
cannot  be  enjoined.*' 


36.  Twiss  r.  Baldwin,  9  Conn,  291. 

37.  Stimson  r.  Inhabitants  of 
Brookline,  197  Mass.  56S,  S3  X.  E.  893, 
125  Am.  St.  Eep.  382,  16  L.  R.  A. 
(N.  S.)   280. 

38.  Price  v.  High  Shoals  Mfg.  Co., 
132  Ga.  24n,  64  S.  E.  87,  22  L.  E.  A. 
(N.  S.)   684. 

39.  Mason  v.  Apalache  Mills,  81  S. 
C.  554,  62   S.  E.  399,   871. 

40.  Krause  r.  Oregon  Iron  &  Steel 
Co.,  45  Ore.  378,  77  Pac.  833. 

[a]  Backwater  Interfering  With 
Mill  Wheels.  —  Crittenden  v.  Field,  8 
Grav  (Mass.)  621;  Bemis  V.  Upham,  13 
Pick.  (Mass.)  169;  Royce  r.  Carpenter, 
80  Vt.  37,  66  Atl.  888. 

[b]  Constniction  of  splash  dams 
(1)  to  enable  lo^rs  to  be  floatod  has  been 
enioined.  Banks  v.  Frazier,  111  Ky. 
909,  64  S.  W.  983;  Kalama  Elcc.  L.  & 
P.  Co.  r.  Kalama  Driv.  Co.,  48  Wash. 
612,  94  Vac.  409,  125  Am.  St.  Rep. 
948,  22  L.  R.  A.  (N.  S.)  641,  where 
the^use  of  the  stream  for  power  pur- 
poses was  interfered  with.  (2)  The 
unreasonable  use  of  splash  dams,  which 
are  properly  maintainable,  will  also  bo 
enjoined.  Trullinger  v.  Howe,  53 
Ore.  219,  97  Pac.  548,  99  Pac.  880,  22 
L.  R.  A.   (N.  S.)   545. 

41.  Wood  r.  Craig,  133  Mo.  App.  548, 
113  S.  W.  676. 

42.  Kan. —  Kirkendall  v.  Hunt,  4 
Kan.  514.  Mich. —  Dumont  v.  Kellogg, 
29  Mich.  420,  ]S  Am.  Rep.  102;  Middle- 
ton    r.    Flat    River    Booming    Co.,    27 
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Mich.  533.  S.  C.  —  White  V.  Whitney 
Mfg.  Co.,  60  S.  C.  254,  38  S.  E.  456. 
Vt.— Lawrie  v.  Silsby,  82  Vt.  505,  74 
Atl.  94,  where  loss  by  evaporation  was 
greatly    increased. 

43.  Minn. —  Carlson  f.  St.  Louis  Riv- 
er Dam  &  Imp.  Co.,  73  Minn.  128,  75 
N.  W,  1044,  72  Am.  St.  Rep.  610,  41 
L.  R.  A.  371.  Ore.  —  Union  Power  Co. 
r.  Lichty,  42  Ore.  503,  71  Pac.  1U44. 
Pa.  —  Ploan  v.  James,  13  Pa.  Super. 
399.  S.  C.  —  See  Mason  v.  Apalache 
Mills,  81  S.  C.  554,  62  S.  E.  399,  871. 
S.  D.  —  Lone  Tree  Ditch  Co.  v.  Rapid 
City  E.  &  G.  L.  Co.,  16  S.  D.  451,  93 
N.  W.  650. 

44.  Fahnestock  r.  Feldner,  98  Md. 
335,  56  Atl.  785;  Beech  v.  Kuder,  15 
Pa.  Super.  89. 

45.  See  generally  the  title,  "Injunc- 
tions." 

46.  Kan.  —  Dykes  v.  Long,  95  Kan. 
176,  147  Pac.  1*092.  Me.— Boynton  v. 
Hall,  100  Me.  131,  60  Atl.  871;  Denison 
Paper  Mfg.  Co.  r.  Robinson  Mfg.  Co., 
74  Me.  110.  Ore.  —  Blair  r.  Boswell, 
37  Ore.  108,  61  Pac.  341.  Vt.  — Otta- 
quechee  AVoolen  Co.  f.  Newton,  57  Vt. 
451. 

fa]  If  permanent  and  future  as 
well  as  past  damages  are  recovered  in 
tlie  action,  no  injunftion  oan  isshe. 
Mason  t:  Apalache' Mills,  81  S.  C.  554, 
02  S.  E.  399,  871. 

47.  Gehlen  r.  Knorr,  101  Iowa  700, 
70  N.  W.  757.  03  Am.  St.  Rep.  416,  36 
L.  R.  A.  697  (detention  to  make  an  ice 


WATEES  AND  WATEECOUBSES 


69 


The  establishment  of  the  right  of  the  plaintiff  at  law  is  not  required 
as  a  condition  to  relief  in  equity. ^^  But  when  a  dam  or  other  artificial 
obstruction  has  been  maintained  for  such  a  length  of  time  that  the 
artificial  conditions  created  have  assumed  the  character  of  natural 
conditions,  a  right  to  have  the  conditions  maintained  arises  in  favor 
of  persons  relying  upon  such  conditions  and  a  removal  of  the  obstruc- 
tion will  be  enjoined.*^  The  cause  of  action  does  not  abate  upon  the 
death  of  the  wrongdoer.^"  Notice  of  the  injury  need  not  be  given 
defendant  by  plaintiff  before  instituting  the  action.^^ 

b.  Parties.  —  A  person  in  actual  possession  of  the  premises  ia 
entitled  to  maintain  the  action.^^  The  riparian  owners  of  several  par- 
cels of  land  who  suffer  a  common  injury  may  join  in  the  action,^^ 
though  they  are  not  required  to  do  so.^* 

c.  Pleadings^  —  The  location  and  description  of  the  obstruction,^^ 
or  the  manner  and  means  by  which  the  channel  of  a  stream  is  being 
filled  up,^^  should  be  stated,  unless  defendant  is  threatening  to  con- 
struct other  obstructions  and  a  general  injunction  is  sought.^^ 

d.  Trial.  —  The  general  rules  relating  to  the  trial  of  injunction 
suits  are  applicable.^^  "Whether  the  use  and  detention  of  the  water  of 
a  stream  is  a  reasonable  one,*'"  is  ordinarily  a  question  of  fact. 

e.  Judgment.  —  The  judgment  may  direct  the  defendants  to  work 


pond) ;  Pierson  r.  Speyer,  178  N.  Y. 
270,  70  N.  E.  799,  102  Am.  St.  Eep. 
499,  use  for  a  fish  pond. 

48.  Cloyes  v.  Middlcburv  Elec.  Co., 
80  Vt.  109,  66  Atl.  10.39,  11  L.  E.  A. 
(N.  S.)  693.  Compare,  Boynton  v.  Hall, 
100  Me.  1.31,  60  Atl.  871. 

49.  Kray  r.  Mii^gli,  84  Minn.  90,  86 
N.  W.  882,  87  Am.  St.  Rep.  .332,  54 
L.  R.  A.  473;  Pmith  f.  Youmans,  96 
Wis.  10.3,  70  N.  W.  1115. 

50.  Miller  v.  YounK,  90  Hun  (X.  Y.) 
132,  35  N.  Y.  Siif.i..  C43.  See  gener- 
ally the  title  "Survival." 

51.  Fahncstoek  r.  Fcldner,  98  Md. 
.33.-,  56  Atl.  785. 

52.  Krav  v.  Miippli,  84  Minn.  90,  SO 
N.  \V.  882,  87  Am.  St.  Rop.  332,  54 
L.  R.  A.  473. 

53.  Middloton  r.  Flat  River  Boom 
Co.,  27  Mifh.  5.33;  B.Trnes  r.  Racine,  4 
Wis.  4.-4. 

Joinder  of  plaintiffs  in  actions  for 
flowapo  of  land,  soe  infra,  J,  C,  1,  d; 
in  aftionH  for  jpoliution  of  stream,  see 
infra,  I,  K,  2,  b. 

54.  Middloton  r.  Fiat  River  Boom. 
Co..  27  Mich.  533. 

55.  Roe  Eonerally  the  titles  "Bills 
and  Answers;"    "Ininnctions." 

In  actions  to  enjoin  flowagp  of  lands, 
see  in'frn,  I,  C,  2,  d;   diversion   of  flow, 


see  infra,  I,  D,  2,  d;  pollution,  I,  E,  2, 
c;  to  enjoin  interference  with  irriga- 
tion and  appropriation  rights,  see  in- 
fra,  IV,  B,  4. 

56.  Middleton  V.  Flat  River  Boom. 
Co.,  27  Mich.  533. 

57.  Fricke  v.  Quinn,  188  Pa.  474,  41 
Atl.  737. 

[a]  "An  averment  that  the  chan- 
nel is  filled  up  or  diverted,  its  bod 
raised  so  as  to  obstruct  its  current, 
and  prevent  drainage  into  it,  is  an 
averment  of  unlawful  interference  with 
complainant's  rights."  Fricke  v. 
Quinn,  ISS  Pa.  474,  4S2,  41  Atl.  737. 

58.  Middleton  v.  Flat  River  Boom. 
Co..  27  Mich.  5.33. 

59.  See  generally,  the  title,  "Injunc- 
tions. ' ' 

[a]  Variance.  —  If  the  obstruction 
of  the  flow  of  surfai-e  waters  is  shown 
by  the  jiroof  and  tho  obstruction  of  a 
watercourse  is  charged,  the  variance 
is  material.  Trout  v.  Woodward  (Ind. 
App.),  114  N.  E.  467.  See  generally 
the  title  "Variance  and  Failure  of 
Proof." 

60.  Hazard  Powder  Co.  r.  Somers- 
ville  Mfg.  Co.,  78  Conn.  171,  61  Atl.  519, 
112  Am.  St.  Rep.  144;  White  v.  Whit- 
ney Mfg.  Co.,  60  S.  C.  2.'i4,  38  S.  E. 
456. 
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no  obstruction  of  tlio  ualercourse,*'^  or  to  remove  an  existing  obstruc- 
tiou"-'  iind  to  rolraiu  I'roiii  au  injurious  use/'^  Reasonable  conditions 
may  be  attached  to  the  issuance  oi'  an  injunction,"* 

3.  Abatement  of  Nuisances.  —  When  the  natural  flow  of  a  water- 
course is  obstructed  so  as  to  cause  it  to  back  up,  to  the  injury  of  an 
upper  riparian  proi)rietor,''''  a  nuisance  is  created  which  may  be 
abated  by  the  reasonable  and  peaceable  action  of  the  person  injured,"" 
or  by  a  resort  to  the  courts."^ 

C.  -Eemedies  for  Flow  age  of  Land.  —  1.  Actions  for  Dam- 
ages.—  a.  1)1  General.  —  When  the  land  of  one  person  is  caused  to 
be  overflowed  b}'  the  obstruction  of  a  watercourse  by  another,  as  by 
the  construction  of  a  bridge,"^  embankment,"''  dam,^°  culvert  of  insuf- 


61.  Olney  v.  CuUuloo  Park  Co.,  182 
App.  Div.  5G0,  1G9  N.  Y.  Supp.  843. 

La]  When  a  stream  is  confined  in  a 
drain  pipe,  the  cost  of  upkeep  of  the 
pipe  canuot  be  made  a  charge  upon 
defendant's  laud  though  he  will  be 
ordered  not  to  obstruct  the  flow.  01- 
nev  r.  Culluloo  Park  Co.,  182  App. 
Div.  560,  109  X.  Y.  Supp.  843. 

[b]  Violation  of  the  Judgment  May 
Be  Punished  as  a  Contempt. — Goodall 
r.  Superior  Court  (Cal.  App.),  174  Pac. 
924.  See  the  titles  "Contempt;"  "In- 
junctions." 

62.  See  infra,  this  note,  and  I,  D,  2, 
f. 

[a]  Defendants  who  are  owners  of 
separate  parcels  of  land  may  be  re- 
quired to  co-operate  in  removing  au 
obstruction.  Pahuestock  v.  Peldner, 
98  Md.  33.3,  56  Atl.  785. 

63.  See    infra,    this    note. 

[a]  The  maintenance  of  a  dam  and 
reservoir  may  be  permitted  and  the 
unreasonable  use  of  the  stored  water 
in  a  manner  injurious  to  the  plain- 
tir  enjoined.  Lone  Tree  Ditch  Co.  v. 
Bapid  City  E.  &  G.  L.  Co.,  16  S.  D. 
451,  93  N.  W.  650. 

64.  Mason  v.  Apalache  Mills,  81 
S.  C.   554,   62  S.   E.   399,  871. 

[a]  When  the  bed  of  a  stream  has 
been  filled  with  sand  and  debris,  the 
plaintiff  may  be  required  to  consent 
to  its  removal  by  the  defendant  before 
the  latter  will  be  enjoined  from  allow- 
ing an  increased  flow  of  water  in  the 
channel  of  the  stream.  Mason  v.  Ap- 
alache Mills,  81  S.  C.  554,  62  S.  E. 
399,  871. 

65.  Liles  v.  Cawthorn,  78  Miss.  559, 
29  .So.  834,  where  a  mill  power  was  in- 
terfered   with. 

66.  Sef  ivfra,  this  note. 
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[a]  Extent  of  the  Right.  —  The 
right  is  to  remove  only  so  much  of 
the  obstruction  as  causes  the  injury. 
Liles  V.  Cawlhorn,  78  Miss.  559,  29  So. 
834. 

67.  See  generally  the  title  "Nui- 
sances." 

68.  ni.— Gilliland  v.  Mohlenhoflf,  86 
111.  App.  443.  Kan.  — Eoland  v.  St. 
Joseph  &  G.  I.  Ky.  Co.,  82  Kan.  546, 
108  Pac.  808  (obstruction  of  the  cus- 
tomary flood  waters  of  a  stream); 
Broadway  Mfg.  Co.  v.  Leavenworth 
Terminal  Ky.  &  Bridge  Co.,  81  Kan. 
G16,  106  Pac.  1034,  28  L.  B.  A.  (N.  S.) 
156.  Mo.  —  lioelscher  v.  Missouri,  K. 
&  T.  Ky.  Co.  (Mo.  App.),  182  S.  W. 
1078;  South  Side  Realty  Co.  v.  St. 
Louis  &  S.  F.  R.  Co.,  154  Mo.  App. 
364,   134   S.  W.  1034. 

69.  Ind.— Cleveland,  C.  C.  &  St.  L. 
Ky.  Co.  v.  Woodbury  Glass  Co.  (Ind. 
App.),  120  N.  E.  426;  Vandalia  R.  Co. 
V.  Yeager,  60  Ind.  App.  118,  110  N.  E. 
230.  Ky.  — Madisonvjlle,  H.  &  E.  R. 
Co.  V.  Thomas,  140  Ky.  143,  130  S.  W. 
975;  Madison villc,  H.  &  E.  R.  Co.  v. 
Renfro,  127  S.  W.  508.  Miss.  —  Illi- 
nois Cent.  R.  Co.  %\  Miller,  68  Miss. 
700,  10  So.  61.  N.  Y.— Wilson  v. 
Pennsylvania  K.  Co.,  129  App.  Div.  821, 
113  N.  Y.  Supp.  1101.  Tex.  — Gulf,  C. 
&  S.  F.  Ry.  Co.  V.  Felts  (Tex.  Civ. 
App),  135  S.  W.  719.  Wis.  — Barden 
V.  Portage,  79  Wis.  126,  48  N.  W.  210. 
Wyo.  — Ladd  v.  Redle,  12  Wyo.  362, 
75    Pac.    691. 

70.  Nev.— McLeod  v.  Miller,  153 
Pac.  506.  N.  C— Clark  v.  Patapsco 
Guano  Co.,  144  N.  C.  64,  56  S.  E.  858, 
119  Am.  St.  Rep.  931.  S.  C— McDaniel 
V.  Greenville-Carolina  Power  Co.,  95 
S.   C.  268,  78  S.  E.  980. 
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fieient  size,"^  or  other  Avork/-  or  by  a  change  made  in  the  channel  of  a 
stream,"  or  by  a  ditch  or  excavation  by  which  water  is  diverted  from 
a  stream/*  or  by  the  artificially  increased  flow  of  a  stream,"  and  the 
right  to  flow  the  land  has  not  been  acquired^  by  grant,  license,  or 
prescription/^  and  the  flowage  was  not  proximately  caused  by  an 
unprecedented  rain-fall  or  other  "Act  of  God,""  an  action  to  recover 
the  damages  sustained  may  be  maintained.^^    When  it  is  not  reason- 


71.  la. —  Houghtaling  V.  Chicago 
Great  Western  Ey.  Co.,  117  Iowa  540, 
91  N.  W.  811.  Ky.  —  Madisonville,  H. 
&  E.  R.  Co.  r.  Kittinger,  143  Ky.  643, 
137  S.  W.  242;  Wallincford  r.  Mays- 
ville  &  B.  Ey.  Co.,  32  Ky.  L.  Eep. 
1049,  107  S.  W.  7S1.  N.  Y.— N'ew  Eng- 
land Brick  Co.  V.  State,  151  App.  Div. 
274  136  N.  Y.  Supp.  12S.  Wash.— 
Powebon  v.  Seattle,  87  Wash.  617,  152 
Pac.  329. 

72.  Engle  V.  Luzerne  County  Gas  Co., 
3G  Pa.  Super.  311,  gas  pipe  suspended 
in  a  stream. 

73.  Ala. —  Lindsey  f.  Southern  Ey. 
Co.,  149  Ala.  349,  43  So.  139.  Cal.— 
Millor  r.  More,  170  Cal.  557,  150  Pac. 
775.  la.  —  I^rous  r.  Wabash  E.  Co., 
IGO  Iowa  701,  142  N.  W.  416.  Miss.  — 
Chapman  r.  Lopeiuml,  55  Miss.  47G. 

74.  Chicago,  B.  &  Q.  K.  Co.  v.  Mitch- 
ell, 74  Xcb.  563,  104  N.  W.  1144;  Craft 
r.  Norfolk  &  S.  Ey.  Co.,  136  N.  C.  49, 
48  S.  E.  519. 

75.  Nashville,  C.  &  St.  L.  By.  v. 
Beard,  15  Ala.  App.  468,  73  So.  828; 
Osborn  V.  Xorwalk,  77  Conn.  GG3,  60 
Atl.  G15,  by  opening  flood  gates  in  a 
dam  in  time  of  a  freshet. 

fa]  The  right  of  action  where  wat- 
ers are  collected  by  a  riparian  owner 
and  set  free  in  unusual  quantities  is 
based  upon  the  doctrine  that  the  own- 
er of  property  must  so  use  it  as  not 
to  interfere  with  another.  Nashville, 
C.  &  St.  L.  Rv.  V.  Beard,  15  Ala.  App. 
4GS,   73  So.   828. 

76.  Tcbbel  r.  Spencer  Elec.  Light  & 
P.  Co.,  173  Mich.  13G,  138  N.  W.  1073. 

77.  Ind.— Vandalia  R.  Co.  r.  Yea- 
pcr,  CO  Ind.  App.  118,  110  N.  E.  230. 
Ky. —  Greiner  r.  Alfred  Struck  Co.,  IGl 
Ky.  793,  171  S.  W.  405.  Okla.— Chi- 
cago, R.  I.  &  P.  Ev.  Co.  r.  McKone, 
36  Okla.  41,  127  Pac.  488,  42  L.  R.  A. 
(N.  S.)   709. 

fa"!  An  allegation  that  a  "heavy 
Tain"  fell,  is  not  an  allegation  that 
the   rain    was    so    unprecedented    as    to 


be  an  act  of  God.  Parrish  v.  Par- 
rish,  21  Ga.  App.  275,  94  S.  E.  315. 

[b]  If  defendant's  negligence  con- 
tributed to  the  injury,  he  is  liable. 
Voudrie  v.  Southern  Ey.  Co.,  155  111. 
App.  279;  South  Side  Realty  Co.  v.  St. 
Louis  &  S.  F.  E.  Co.,  154  Mo.  App. 
3G4,  134  S.  W.  1034;  Standlev  r.  Atchi- 
son, T.  &  S.  F.  R.  Co.,  12rMo.  App. 
537,  97  S.  W.  244. 

78.  Hebron  Gravel  Eoad  Co.  v.  Har- 
vey, 90  Ind.  192,  46  Am.  Eep.  199. 

[a]  At  common  law  the  form  of 
action  would  be  trespass  on  the  case. 
Ga.  —  Ezzard  r.  Findley  Gold  Min.  Co., 
74  Ga.  520,  58  Am.  Rep.  445.  Kan. 
Akin  V.  Davis,  11  Kan.  580,  587. 
Mass.  —  Fiske  f.  Framingham  Mfg.  Co., 
12  Pick.  68.  N.  J.  —  Perrine  r.  Ber- 
gen, 14  N.  J.  L.  355,  27  Am.  Dec.  63. 
Pa.  — Stewart  v.  Shaffer,  6  Pa.  Dist. 
226. 

[b]  A  public  service  corporation  is 
subject  to  the  same  rules  and  incurs 
the'  same  liability  as  a  private  indi- 
vidual. Tavlor  v.  Indiana  &  Mich. 
Elec.  Co.,  184  Mich.  57S,  151  N.  W. 
739,  L.  E.  A.   1915  E,  294. 

[(']  Though  the  Land  Ovenflowed  Is 
Non-riparian.  —  P.onnc  r.  Wilson,  125 
Ark.  3G4,  1S8  S.  W.  11  GO. 

[d]  Notice  of  the  obstruction  (1) 
which  constitutes  a  nuisance  and  a  de- 
mand to  remove  it  must  bo  given  in 
some  states,  where  the  defendant  is 
not  the  author  of  the  obstruction,  be- 
fore a  liability  for  damages  altaehes. 
Ga.  —  Parrish  r.  Parrish,  21  Ga.  App. 
275,  94  S.  I'].  315.  Mo.  —  Pinney  v. 
Berry,  61  M^o.  359,  notice  or  knowledge 
must  bo  shown  but  no  request  for  a 
removal.  N.  H.  —  Eastman  v.  Amos- 
keag  Mfg.  Co.,  4t  N.  H.  143,  82  Am. 
Dee.  201.  N.  J.  —  Pierson  r.  Glean, 
14  N.  J.  L.  36,  25  Am.  Dec.  497.  N.  Y. 
Wenzlick  r.  McCotter,  87  N.  Y.  122, 
■11  Am.  Eep.  358.  But  see.  Brown  r. 
Cayuga  &  S.  E.  Co.,  12  N.  Y.  486; 
T^nitzsev  r.  Cnlnmbia  Water  Power  Co., 
47  S.  C.  464,  25  S.  E.  711,  3t  L.  R.  A. 
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ably  apparent  that  an  obstruction  will  result  in  the  flooding  of  lands, 
the  cause  of  action  does  not  arise  until  the  danui^'e  is  actually 
iutliotod/'' 

The  cause  of  action  under  modern  statutes  survives  in  favor  of  and 
against  the  representatives  of  deceased  persons,^"  though  the  rule 
at  oomnion  law  was  othe^^A'isc.''^  If  the  injury  is  of  a  permanent  char- 
acter, the  party  injured  has  an  election  to  recover  in  one  action  the 
entire  damages  inflicted  upon  liim,^-  or  to  recover  the  damages  which 
have  accrued  to  the  date  of  trial  and  obtain  the  abatement  of  the  dam 
or  other  obstruction.''''     Ejectment  cannot  be  maintained.^'* 

A  remedy  provided  by  statute  for  ascertaining  and  assessing  the 
damages  sustained  bj^  the  autliorized  construction  or  maintenance  of 
a  dam  is  exclusive,*^  though  an  action  at  common  law  may  be  main- 


215.  Compare,  Tetherington  v.  St. 
Louis,  T.  &  E.  R.  Co.,  226  111.  129,  80 
N.  E.  697,  12  L.  K.  A.  (N.  S.)  571. 
{-)  Where  persons  not  owners  of  the 
i.'ind  obstruct  a  stream,  notice  and  de- 
mand for  a  removal  of  the  obstruc- 
tion need  not  be  made.  Brown  v. 
Leppo,   194  111.  App.  243. 

fe]  Under  some  statutes  double 
damages  may  be  recovered,  as  a  pen- 
alty, for  damming  a  stream  without  the 
consent  of  the  proper  authorities. 
Plvmell  r.  Meadows,  170  Mo.  App.  37, 
156  S.  W.  82. 

79.  Colo. —  Greeley  Irr.  Co.  v.  Von 
trotha,  48  Colo.  12,  108  Pae.  985.  Ky.— 
Chesapeake  &  O.  Ev.  Co.  f.  Bob- 
bins, 154  Kv.  387,  157  S.  W.  903;  Illi- 
nois Cent.  E.  Co.,  v.  Harnes,  122  S.  W. 
210.  Neb.— Eeed  v.  Chicago,  B.  &  Q. 
E.  Co.,  86  Neb.  54,  124  N.  W.  917; 
Chicago,  B.  &  Q.  E.  Co.  r.  Emmert, 
53  Neb.  237,  73  N.  W.  540,  68  Am. 
St.  Eep.  602. 

80.  Ellington  f.  Bennett,  56  Ga.  158; 
Ten  Eyck  v.  Eunk,  31  N.  J.  L. 
428,  action  does  not  abate  by  death 
of  defendant  pending  trial.  See  gen- 
erally,   the    title    "Survival." 

81.  Conn.— Buck  v.  Goodrich,  33 
Conn.  37.  Ky. — Kennedy  r.  McAfee's 
Exx.,  1  Litt.  109.  Md.— McLaughlin 
r.  Dorsey,  1  Ilarr.  &  Mc  H.  224.  N.  H. 
Forist  V.  Androscoggin  Elver  Imp. 
Co.,  52  N.  H.  477. 

82.  See  infra,  I,  C,  1,  c. 

83.  Irvine  V.  Oelwein,  170  Iowa  653, 
150  N.  W.  674. 

84.  m. —  Burke  v.  Carlinville  Water 
Co.,  176  111.  555.  52  N.  E.  266.  Mo.— 
Simpson  r.  Wabash  E.  Co.,  145  Mo.  64, 
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46  S.  W.  739.  N.  J.— Perrine  v.  Ber- 
gen, 14  N.  J.  L.  355,  27  Am.  Dec.  63. 

[a]  Nature  of  Injury  and  Actioru 
"An  idea  seems  to  be  entertained, 
that  if  the  defendant  overflowed  the 
freehold  of  an  owner  higher  up  the 
stream,  it  gave  him  possession  of  the 
land  he  so  overflowed,  and  ousted  the 
owner;  but  if  this  can  be  construed 
an  ouster,  it  follows  that  an  ejectment 
may  lie  for  overflowing  land;  this  is 
not  only  unheard  of,  but  would  be 
without  effect  even  after  a  judgment. 
All  he  could  recover  would  be  the 
land  with  the  water  on  it;  the  in- 
jury would  still  be  unredressed.  So 
far  from  being  an  ouster,  it  is  not 
even  a  trespass  to  flow  the  land  of 
another  with  water  by  erecting  a  dam 
below  his  land;  for  the  act,  in  itself, 
is  lawful.  Every  man  may  build  a 
dam  by  common  right  on  his  own  land; 
and  trespass  never  lies  when  the  act 
is  lawful  in  itself,  and  injurious  only 
in  its  consequences.  *  *  *  It  is,  there- 
fore, no  dispossession,  no  ouster,  nor 
even  a  trespass,  to  flow  water  back- 
wards on  another  person's  land;  it  is 
denominated  in  law  a  nuisance,  an  an- 
noyance to  the  tenant  in  possession; 
and  his  only  modern  remedy  is,  by  an 
action  on  the  case  founded  on  his  pos- 
session." Perrine  v.  Bergen,  14  N.  J. 
L.  355,  27  Am.  Dec.  63. 

85.  Leitzsey  v.  Columbia  Water 
Power  Co.,  47  S.  C.  464,  25  S.  E.  744, 
?A  L.  E.  A.  215. 

[a]  An  action  at  common  law  for 
flooding  a  cranberry  bog  may  be  main- 
tained, the  statute  being  inapplicable. 
'  Nye  r.  Swift,  190  Mass.  143,  76  N. 
E.   652. 
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tained  to  recover  damages  occasioned  by  its  neglisrent  construction  or 
maintenance,*"  or  for  maintaining  it  at  an  unauthorized  height.®^ 

b.  Jurisdiction  and  Venue.^^  —  Jurisdiction*^  and  venue^**  of  an 
action  for  damages  for  flowage  is  subject  to  the  general  rules  elsewhere 
treated.  "While  the  cause  of  action  has  sometimes  been  regarded  as 
transitory  and  not  local,^^  the  action  should  generally  be  brought  at 
the  situs  of  the  land.°-  But  an  action  for  damages  to  real  property 
caused  by  a  dam  Avhich  lies  in  part  in  two  states  or  counties  may  be 
maintained  in  enher  state  or  count}'.^^ 

e.  Joinder  and  Splitting  Causes  of  Action.  —  Causes  of  action  may 
be  joined  in  accordance  with  the  general  rules  elsewhere  treated.^^ 
Causes  of  action  for  several  distinct  overflows  may  be  joined  in  one 
complaint,®^  but  they  should  be  separately  stated.^^    A  cause  of  action 


86.  Mc  Daniel  v.  Greenville-Carolina 
Power  Co.,  95  S.  C.  268,  78  S.  E.  980 
(accumulation  of  sediment  and  debris 
causing  an  overflow) ;  Leitzsey  v.  Col- 
umbia Water  Power  Co.,  47  S.  C.  464, 
25  S.  E.  744,  34  L.  E.  A.  215. 

87.  Brady  r.  Blackinton,  174  Mass. 
559,  55  X.  E.  474;  Leonard  v.  Wading 
River   Eeservoir   Co.,    113    Mass.   235. 

88.  Jurisdiction  over  actions  to  en- 
join the  flowage  of  lands,  see  infra, 
I,  C,  2.  b. 

89.  See  tbe   title   "Jurisdiction." 

[a]  A  justice  of  the  peace,  having 
no  jurisdiction  over  actions  on  the  case, 
cannot  entertain  the  action.  Stewart 
V.  Shaffer,  6  Pa.  Dist.  2-2r,.  See  gen- 
erally the  title  "Justices  of  the 
Peace." 

[b]  Title  Not  Involved.— The  gist 
of  an  action  for  flowage  is  tie  injury 
to  possession,  and  the  action  does  not 
necessarily  involve  tiie  title  to  land. 
Thompson  r.  St.  Louis  River  Dam  & 
Imp.  Co.,  113  Minn.  425,  129  N.  W. 
780. 

90.  See  the  title  "Venue." 

91.  Omaha  &  R.  V.  R.  Co.  v.  Brown, 
29  Neb.  4t>2,  46  N.  W.  39.  But  see  the 
title  "Venue"  and  II  Farnham  on 
Waters,  §  587. 

[a]  In  80  far  as  an  injury  Is  in- 
flicted upon  personal  property,  tlio 
cause  of  action  is  transitory  and  not 
local.  Southwestern  Portland  Cement 
Co.  r.  Kezer  (Tex.  Civ.  A  pp.),  174  S. 
W.  CCl. 

92.  See  the  title  "Venue." 

fa]  In  County  Where  Land  Situ- 
ated.— Whorn  the  obstruction  causing 
llio  ovorflow  is  in  one  county  and  the 
land   injured  is  in   another   county,  the 


action  should  be  instituted  in  the  lat- 
ter county.  Worster  v.  Winnipiseo- 
gee  Lake  Co.,  25  X.  H.  525;  Deacon  r. 
Shreve,  23  K.  J.  L.  204. 

93.  m.  — Ohio  &  M.  Ey.  Co.  v. 
Combs,  43  III.  App.  119.  Me.— Woo- 
ster  V.  Great  Falls  Mfg.  Co.,  39  Me. 
246,  in  the  state  where  the  land  is 
situated.  Minn.  —  Powers  v.  Ames,  9 
Minn.  17S.  Tex.  —  Armendiaz  r.  Still- 
man,  54  Tex.  623  (dam  in  stream  be- 
tween Texas  and  Mexico) ;  Southwest- 
ern Portland  Cement  Co.  r.  Kezer  (Tex. 
Civ.  App.),  174  S.  W.  601;  St.  Louis  & 
S.  F.  Rv.  Co.  V.  Craigo,  10  Tex.  Civ. 
App.  233,  31  S.  W.  207. 

See  the  title  "Venue." 

[a]  The  fact  that  the  land  damaged 
lies  in  another  state,  does  not  deprive 
the  courts  of  the  forum  of  jurisdic- 
tion. Southwestern  Portland  Cem.  Co. 
r.  Kezer  (Tex.  Civ.  App.),  174  S.  W. 
661. 

[b]  Where  the  chamiel  of  a  boimd- 
ary  stream  is  changed  by  the  obstruc- 
tion, tlie  location  of  the  land  must  bo 
determined  with  reference  to  the  chan- 
nel as  it  previously  existed.  South- 
western Portland  Cement  Co.  v.  Kezer 
(Tex.  Civ.  App.),  174  S.  W.  661. 

94.  See  generally  the  title  "Join- 
der of  Actions,"  and  Sclliek  v.  Hall, 
4  7  Conn.  260;  Thomas  v.  Utica  &  B. 
R.  R.  Co.,  07  N.  Y.  245. 

Action  for  damages  and  for  injunc- 
tion, see  iiifrn,  I,  (',  2,  a. 

95.  Alabama  G.  S.  Ry.  Co.  v.  Sha- 
han,  116  Ala.  302,  22  So.  509. 

96.  Alabama  G.  S.  R.  Co.  v.  Sha- 
han,  116  Ala.  302,  22  So.  509. 

fa]  Where  an  overflow  "during  the 
months   of  January   and  February"    is 
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to  recover  special,  temporary  damages  may  be  joined  with  one  to 
rooovor  lor  ptTiiuiuont  iujury  to  the  hiud.^^  When  the  orif,'iual  act  is 
perinaueut  in  its  nature  and  is  at  onee  productive  of  all  the  damages 
\vhieh  will  ever  result  from  it,  all  the  damages  must  be  recovered  in  a 
single  action.*^  But  where  injury  may  occur  from  successive  over- 
flows at  dilYerent  times,^®  or  if  the  structure  causing  the  overflow  can 
be  altered  at  reasonable  expense  so  as  to  remove  the  cause  of  the 
injury,^  or,  in  some  states,  if  the  structure  is  unlaw fulll'  or  negligently 
const ructi'd,'  the  injury  is  continuing  and  each  overflow  gives  rise  to 
a  separate  cause  of  action.  Under  some  cireunLstanees  the  party  in- 
jured may  elect  to  treat  the  injury  either  as  a  continuing  but  tempo- 
rary one  or  as  one  inflicting  permanent  injury  to  his  land.^ 

d.     Partif!}.*  —  A  person  in  aotunl  peaceable  possession  of  the  land, 
may  maintain  an  action  for  injuries  to  his  possession,^  and  a  reversioner 


alleged,  a  complaint  will  be  construed 
as  averring  but  a  single  continuous 
overflow.  Sloss-SheflSeld  Steel  &  Iron 
Co.  V.  Mitchell,  IGl  Ala.  278,  49  So. 
851. 

97.  International  &  G.  N.  R.  Co. 
r.  Walker  (Tex.  Civ.  App.),  97  S.  W. 
lOSl. 

98.  Irvine  v.  Oelwein,  170  Iowa  653, 
150  N.  W.  674;  Madisonville,  H.  &  E. 
R.  Co.  V.  Graham,  147  Ky.  604,  144 
P.  W.  737.  See  the  title  "Successive 
Suits." 

99.  Ala.  —  Sloss-Sheffield  Steel  & 
Iron  Co.  V.  Mitchell,  ISl  Ala.  576,  61 
So.  934.  ni. — Eamey  v.  Baltimore  &  O. 
S.  W.  E.  Co.,  235  HI.  502,  85  N.  E. 
639.  Mass.— Staple  v.  Spring,  10  Mass. 
72.  Tex.  — Stephenville,  X.  &  S.  T. 
Ey.  Co.  r.  Yates  (Tex.  Civ.  App.),  148 
S.'  W.  836.  Va.  —  Virginian  Ev.  Co. 
V.  Jeffries'  Admr.,  110  Va.  471,  66 
S.  E.  731. 

[a]  Continuing  Duty.  —  "The  duty 
of  a  railroad  company  to  so  construct 
and  maintain  its  road  across  a  stream 
as  not  to  injure  adjacent  land  by 
throwing  water  back  upon  it  is  a  con- 
tinuing one,  and  each  overflow  re- 
sulting from  a  neglect  of  that  duty 
creates  a  new  cause  of  action  for  any 
injury  thereby  occasioned  to  the  crops 
and  land.  A  party  injured  by  an  im- 
perfect structure  or  a  wrongful  or  neg- 
ligent act  is  not  bound  to  assume  that 
the  structure  will  be  permanent  or  that 
the  wrongfrl  or  negligent  act  will  be 
continued,  but  he  hag  a  right  to  re- 
gard them  as  of  a  transient  charac- 
ter."    Eamev  r.  Baltimore  &  O.  S.  W. 


E.  Co.,  235  111.  502,  506,  85  N.  E.  639. 
[b]  A  lessee  may  review  his  lease 
relying  upon  the  presumption  that  a 
wrong  will  not  be  continued  or  re- 
peated, and  he  may  recover  for  a 
subsequent  loss  of  crops.  Eamey  f. 
Baltimore  &  0.  S.  W.  E.  Co.,  235  111. 
502,  85  N.  E.  639. 

1.  Shrout  V.  Chesapeake  &  0.  Ev. 
Co.,  157  Ky.  1,  162  S.  W.  97;  Ameri- 
can Locomotive  Co.  v.  Hoffman,  108 
Va.  363,  61  S.  E.  759,  128  Am.  St. 
Eep.  953. 

2.  Madisonville,  H.  &  E.  E.  Co.  v. 
Graham,  147  Ky.  604,  144  S.  W.  737. 
Compare  American  Locomotive  Co.  i". 
Hoffman,  108  Va.  363,  61  S.  E.  759, 
128  Am.  St.  Eep.  953. 

3.  See  Trathcr  r.  Springfield,  202 
111.  App.  406;  Vandalia  E.  Co.  v.  Yca- 
ger,  60  Ind.  App.  118,  110  N.  E.  230 
(where  a  railroad  embankment  and 
track,  though  permanent,  could  be 
maintained  so  as  to  work  no  injury  to 
plaintiff);  Louisville  &  N.  E.  Co.  f. 
Conn,    179   Ky.   478,   200   S.   W.   952. 

4.  See  generally  the  title  "Parties." 

5.  Ala. —  Southern  Hy.  Co.  v.  Leard, 
146  Ala.  349,  39  So.  449.  Idaho.  — 
Norris  v.  Glenn,  1  Idaho  590.  la.  — 
Brous  V.  "Wabash  E.  Co.,  160  Iowa 
701,  142  N.  W.  416,  lessee.  Me.  — At- 
wood  V.  Moose  Head  Paper  &  Pulp  Co., 
85  Me.  379,  27  Atl.  259,  mortgagor  in 
possession.  Tenn.  —  Allen  v.  McCor- 
kle,  3  Head  181. 

[a]  A  contract  purchaser  of  land  in 
possession,  may  maintain  the  action. 
Omaha  &  E.  V.  E.  Co.  v.  Brown,  29 
Neb.  492,  46  N.  W.  39. 
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may  sue  for  damages  to  his  reversionary  interest.^  All  cotenants  should 
join  as  plaintiffs.'^  But  persons  owning  different  parcels  of  land 
affected  by  the  overflow  and  whose  damages  are  therefore  different, 
cannot  join.**  When  the  cause  of  action  is  based  upon  the  creation  of 
a  permanent  nuisance,  it  vests  in  the  owner  of  the  property,^  and  does 
not  pass  to  a  subsefjuent  grantee  of  the  premises,"  though  where  the 
injury  is  not  actually  inflicted  or  it  is  not  reasonably  apparent  that  it 
will  be  inflicted,  until  after  a  sale  of  the  premises  is  made,  the  cause 
of  action  is  in  the  vendee.^^  Both  the  landlord"  and  the  tenant^^  may 
sue  for  the  damage  done  to  their  respective  interests,  but  they  cannot 
join"  except  where  their  contract  is  such  that  they  have  a  joint  inter- 
est to  protect." 

Defendants.  —  The  owner  of  land  who  erects  a  permanent  nuisance 
by  which  the  land  of  another  is  flowed  remains  liable  for  damages 
caused  after  he  has  conveyed  his  land,^^  and  the  grantee  of  land  who 
continues,  after  notice,  to  maintain  it  in  such  a  condition  as  to  flood 
the  land  of  others,  is  liable  for  the  injuries  inflicted."    If  the  overflow 


6.  Hastings  v.  Livermore,  7  Gray 
(Mass.)  194;  Ashley  v.  Ashley,  4  Gray 
Mass.)  197.  See  18  Standard  Pboc. 
629. 

7.  Low  -r.  Mumford,  14  Johns.  (N. 
Y.)  426,  7  Am.  Dec.  4C9. 

8.  See  Beach  r.  Spokane  R.  &  W. 
Co.,  2.5  Mont.  379,  65  Pac.  Ill;  13 
Standard  Proc.  100,  note  58;  20  Stan- 
dard  Proc.   931,  935. 

Joinder  in  suit  for  injunction,  ace 
infra,  I,  C,  2,  c. 

9.  Irvine  v.  Oelwein,  170  Iowa  653, 
150  N.  W.  674  (a  recovery  may  be  had 
even  after  a  convovance  of  the  premi- 
ses); Pence  r.  Danville,  147  Ky.  683, 
]45  S.  W.  38.5. 

10.  ni.  — La  Salle  Co.  Coal  Co.  v. 
Sanitary  Dist.,  200  111.  423,  103  N.  E. 
175.  la.  —  Irvine  v.  Ochvcin,  170  Iowa 
6."3.  1.50  N.  W.  674;  Poden  V.  Chicago, 
R.  1.  &  P.  Rv.  Co.,  73  Iowa  328,  35 
N.  W.  424,  5  Am.  St.  Rop.  680.  Ky.  — 
Pence  v.  Danville,  147  Kv.  6S3,  145 
S.  W.  385;  Richmond  r.  hpntrv,  130 
Ky.  319,  124  S.  W.  337.  Miss.— Mis- 
BiHHJppi  Cent.  R.  Co.  r.  Magco,  93  Miss. 
196,  46  So.  716. 

11.  Ala.  — Roberts  v.  Vest,  126  Ala. 
355,  28  i=!o.  412.  Ky.  — Shront  r.  Ches- 
apeake &  O.  Rv.  Co.,  1.57  Ky.  1,  162 
S.  W.  97.  Miss.  —  MisHissippi"  &  T.  R. 
Co.  r.  Archibnld.  67  Mins.  38,  7  So. 
212.  N.  H.  —  Eastman  f.  Amoskeag 
Mfg.  To..  44  N.  H.  143.  82  Am.  Dec. 
201.  Tex. —  San  Antonio  &  A.  P.  Ry. 
Co.  r.  Dickson,  42  Tex.   Civ.   App.   163, 


93  S.  W.  481;  San  Antonio  &  A.  P. 
Ry.  Co.  V.  Gurley,  37  Tex.  Civ.  App. 
283,  83  S.  W.  842. 

12.  See  18  Standard  Proc.  453,  454. 
[a]     The  owner  who  has  leased  to  » 

tenant  for  a  certain  share  of  the  crops 
as  rental  can  maintain  an  action  for 
injury  to  the  crops  by  a  flooding  of 
the  land.  Straight  Bros.  Co.  t*.  Chi- 
cago, M.  &  St.  P.  Rv.  Co.,  183  Iowa 
934,  167  N.  W.  705;  Doke  r.  Trinity 
&  B.  V.  R.  Co.,  60  Tei.  Civ.  App.  106, 
126  S.  W.  1195.  Compare  Ufflemann 
r.  St.  Louis,  I.  M.  &  S.  Rv.  Co.,  194 
111.  App.  42. 

13.  See  18  Standard  Proc.  457. 

14.  Andrews  r.  Wekenman,  144 
Mich.  199,  107  N.  W.  870. 

15.  Thomas  r.  Bolsa  Land  Co.,  1 
Cal.  App.  335,  82  Pac.  207,  tenancy  on 
shares.  See  IS  Standard  Proc.  458, 
460. 

16.  Ky.  —  Anderson  V.  Cincinnati 
Sni-.thern  Ry.,  8G  Ky.  44,  5  S.  W.  49. 
MasH.  —  Prentiss  r. '  Wood,  132  ^rasa. 
486,  N.  H. —  I^astman  v.  Amoskeag 
Mfg.  Co.,  44  N.  II.  143,  82  Am.  Dec. 
201.  N.  Y. —  Compare,  Ilanse  v.  Cow- 
ing,  1   Pans.   288. 

And  SCO  generally,  the  title  "Nui- 
sances." 

17.  Kan.  —  Union  Trust  Co.  r.  Cup- 
pv,  26  Kan.  754.  Mo.  —  Dickson  v. 
f'hieago,  R.  I.  &  P.  R.  Co.,  71  Mo.  575. 
N.  Y.— Brown  r.  Cavuga  &  S.  R.  Co., 
12   N.  Y.  486. 
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is  caused  by  the  nesrlierent  acts  of  several  persons  whose  acts  though 
indcpi'udeut  of  oju'ii  other  concur  in  proclueinsj:  tlie  injury,  each  ol'  the 
wronirdocrs  is  liable  for  all  of  the  result iuir  dama^'e  iind  they  nuiy  be 
sued  fit  her  jointly  or  severally/**  as  may  persons  who  act  jointly  or 
in  condiinatiou  with  each  other.'" 

e.  ricodings.  —  Plaintiff's  right  to  have  a  watercourse  flow  as  it 
has  been  accustomed  to  tlow,^°  and  the  infringement  of  that  right  by 
defendant,'-'  should  be  alleged  in  the  complaint.--  Negligence  need 
be  alleged  only  where  it  is  essential  to  a  cause  of  action.-^  The  com- 
plaint should  allege  that  the  place  in  which  the  obstruction  existed  is 
a  watercourse,^*   and   should   specify   the   nature   of   the   obstruction 


18.  Kau. — Arnold  i.  C.  Hoffman 
&  Son  Milling  Co.,  93  Kan.  54,  143 
Pac.  413.  Mass.  —  Wheeler  r.  Worces- 
ter, 10  Allen  591.  N.  Y.— Low  v. 
Munfor.l.  14  Johns.  426,  7  Am.  Dec. 
469.  Tenn.  —  Coleman  t*.  Bennett,  111 
Tenn.  705,  69  S.  W.  734. 

19.  Brvant  v.  Bigelow  Carpet  Co., 
131  Mass.'  491. 

[a]  Where  there  is  a  dispute  about 
the  title  to  land,  all  the  persons  whose 
acts  caused  the  injury  must  be  joined. 
Low  r.  Mnmford,  14  Johns.  (N.  Y.) 
426,  7  Am.  Dec.  469. 

20.  Ward  v.  Ford,  58  S.  C.  557,  36 
S.  E.  916. 

[a]  The  allegation  that  plaintiff 
"was  entitled  to  the  free  and  unob- 
structed flow  of  water  in  the  chan- 
nel" is  the  statement  of  a  conclusion. 
Cleveland,  C.  C.  &  St.  L.  Ky.  Co.  r. 
Huddleston,  21  Ind.  Apr-  621,  52  N.  E. 
lOOS,  69  Am.   St.  Ecp.  385. 

[b]  As  against  a  grantee  or  lessee 
of  the  party  who  created  the  obstruc- 
tion, notice  and  a  request  to  remove  it 
should  be  alleged.  Pierson  r.  Glean, 
14  N.  J.  L.  36.  25  Am.  Dec.  497. 

21.  Koch  f.  Delaware,  L.  &  W.  K. 
Co.,  54  N.  J.  L.  401,  24  Atl.  442;  Ward 
V.  Ford.  58  S.  C.  557,  36  S.  E.  916. 

22.  See  infra,   this   note. 

[a]  "A  cause  of  action  ia  stated 
when  the  facts  alleged  show  some  right 
of  plaintiff,  and  the  invasion  of  that 
right  by  some  delict  or  breach  of  duty 
by  defendant."  Ward  &  Co.  17.  Ford, 
58  S.  C.  557,  560,  36  S.  E.  916. 

23.  See    ivfra,    this    note. 

[a]  Where  the  complaint  charges 
an  infringement  of  plaintiff's  natural 
right  to  have  water  in  a  stroam  flow 
as  it  has  been  accustomed  to  flow,  neg- 
ligence need  not  be  alleged.  Ala. — 
Lindsey  r.   Southern  Ry.  Co.,  149  Ala. 
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349,  43  So.  139.  Mich.  —  Baumgartner 
r.  Sturgeon  Eiver  Boom.  Co.,  120  Mich. 
321,  79  N.  W.  566.  N.  Y.  — OrvJs  r. 
Elmira,  C.  &  N.  R.  Co.,  17  App.  Div. 
187,  45  N.  Y.  Supp.  367.  S.  C— See 
S.  W.  Ward  &  Co.  v.  Ford,  58  S.  C. 
557,  36  S.   E.  916. 

[b]  But  the  complaint  should  charge 
negligence  in  connection  with  the  plac- 
ing of  the  obstruction  in  a  stream 
when  otherwise  no  liability  would  ex- 
ist. Ala.  —  Alabama  G.  S.  R.  Co.  r. 
Shahan,  116  Ala.  302,  22  So.  509,  in 
construction  of  culvert.  Ga.  —  Louis- 
ville &  N.  R.  Co.  r.  Ramsay,  134  Ga. 
107,  67  S.  E.  652,  negligence  in  man- 
ner of  constructing  a  bridge.  Ind. 
Ter.  —  Foreman  v.  INIidland  Valley  Ry. 
Co.,  7  Ind.  Ter.  478,  104  S.  W.  806. 
Mass.  —  Wendell  v.  Pratt,  12  Allen 
404.  Neb.  — Chicago,  B.  &  Q.  R.  Co. 
V.  Mitchell,  74  Xeb.  5C3,  104  N.  W. 
1144  (negligence  in  excavating  a  ditch 
along  a  railroad  right  of  wa}');  Fre- 
mont, E.  &  M.  V.  R.  Co.  r.  Harliu,  50 
Xeb.  698,  70  N.  W.  2G3,  61  Am.  St. 
Rep.  278,  36  L.  R.  A.  417.  S.  C  — 
Touchberry  f.  Northwestern  R.  Co.,  83 
S.  C.  315,  65  S.  E.  341.  W.  Va.—  Wil- 
liams V.  Columbus  Producing  Co.,  80 
W.  Va.  683,  93  S.  E.  809,  L.  R.  A.  1918 
B,  179,  negligence  concurring  with  an 
act  of  God. 

[c]  Contributory  negligence  must 
be  negatived  in  the  complaint,  in  a 
few  states,  where  negligence  is  relied 
on.  Cleveland,  C.  C.  &  St.  L.  Ry.  Co. 
r.  Stevens,  49  Ind.  App.  647,  96  N.  E. 
493. 

24.  111.  —  St.  Louis  Merchants' 
Bridge  Ter.  Ry.  Assn.  v.  Schultz.  226 
111.  409,  80  N.  E.  879  (defining  water 
course  within  the  laws  of  drainage); 
St.  Louis  Merchants'  Bridge  Ter.  Ry. 
Co.  V.  Pepper,  84  111.  App.  116.    Ind.— 
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placed  in  the  watereourse.^^  It  should  describe  the  land  flowed,^^  and 
should  allege  ownership,"  or  right  of  possession-^  of  the  property  at 
the  time  the  injury  was  inflicted,  or  an  assignment  of  the  claim  for 
damages,^"  and  should  show  that  the  injury  to  plaintiff's  property  was 
caused  by  the  obstruction  of  the  watercourse.^"  General  damages  need 
not  be  alleged,^^  but  special  damages  must  be  expressly  set  forth.^* 


Vandalia  R.  Co.  v.  Yeager,  60  Ind.  App. 
118,  110  N.  E.  230;  Cleveland,  C.  C. 
&  St.  L.  Kv.  Co.  1-.  Huddleston,  21 
Ind.  App.  021,  52  N.  E.  1008.  69  Am. 
St.  Eep.  385.  S.  C  — Cannon  v.  At- 
lantic Coast  Line  E.  Co..  97  S.  C.  233, 
81  S.  E.  476.  Tex. —  Eastern  Texas 
E.  Co.  V.  Moore  (Tex.  Civ.  App.),  94 
S.  W.  394.  Wis.  —  Eamsdale  v.  Foote, 
55  Wis.  557,  13  N.  W.  557. 

25.  Tex. —  Eastern  Texas  R,  Co.  v. 
Moore  (Tex.  Civ.  App.),  94  S.  W.  394. 
Utah.  —  Ephraim  Milling  &  Elev.  Co. 
r.  Ephraini,  49  Utah  71,  161  Pac.  1124. 
Vt.  —  Hutchinson  v.  Granger,  13  Vt. 
386. 

26.  Ala.  —  Southern  Ev.  Co.  v. 
Leard,  146  Ala.  349,  39  So. '449.  Ind. 
Baltimore  &  O.  S.  W.  Ev.  Co.  v.  Quil- 
len,  34  Ind.  App.  330,  72  N.  E.  661, 
107  Am.  St.  Rep.  1S3,  an  insufficient 
description  should  be  attacked  by  mo- 
tion to  make  more  certain.  Miss. — 
Mississippi  Cent.  E.  Co.  v.  Magee,  93 
Miss.  190,  46  So.  716.  Tex.  —  rolorado 
Canal  Co.  v.  Sims,  42  Tex.  Civ.  App. 
442,  94  S.  W.  365;  Gulf,  C.  &  S.  F. 
Ev.  Co.  r.  Huffman  (Tex.  Civ.  App.), 
81   S.  W.  536. 

27.  Southern  Ry.  Co.  v.  Leard,  146 
Ala,  349,  39  So.  449;  St.  Croix  Consol. 
Co[pper  Co.  r.  Musser-Sauntrv  L.  L.  & 
Mfg.  Co.,  145  Wis.  207,  130  is^  W.  102, 
a  complaint  from  whidi  sucli  owner- 
ship may  reasonably  bo  inferred  is 
snflicient.  See  generally  the  title 
"Title." 

28.  S<'<'  siiprn.  T,  B,   1,  d. 

[aj  If  plaintiff  is  a  tenant  the 
name  of  the  ownor  slionld  be  stated. 
Oulf,  C.  &  S.  F.  Ry.  Co.  v.  Huffman 
(Tex.    Civ.    App.),    81    S.    W.    536. 

29.  Houston  &  T.  C  R.  Co.  r.  Bu- 
chanan, 48  Tex.  Civ.  Aj^p.  129,  107 
H.  W.  595,  where  claims  for  damages 
to  crops  were  assigned  by  the  tenants 
to    the    landlord. 

30.  Chicago,  R.  L  &  P.  Rv.  Co.  r. 
Maynard,  31  Okla.  685,  122  i'ac.  119, 
where  surface  water  was  backed  upon 
plaintiff's    land    by    reason    of    an    ob- 


struction of  the   channel   of  a  natural 
watercourse. 

[a]  That  an  "act  of  God"  was  not 
the  cause  of  the  injury  need  not  be 
averred.  Lindsey  v.  Southern  Ev.  Co., 
149  Ala.  349,  43  So.  139. 

31.  Hutchinson  v.  Granger,  13  Yt. 
3S6.  See  the  title  "Injuries  to  Per- 
sons  and   Property. ' ' 

32.  Ala,— Sloss-Sheffield  Steel  & 
Iron  Co.  V.  Mitchell,  161  Ala.  278,  49 
So.  851.  Conn.— Taylor  v.  Kecler,  50 
Conn.  346.  Ga.— P'arrish  v.  Parrish, 
21  Ga.  App.  275,  94  S.  E.  315.  Neb.— 
Chicago,  B.  &  Q.  E.  Co.  v.  Emmert,  53 
Xcb.  237,  73  X.  W.  540,  6S  Am.  St. 
Eep.  602.  Tex.— Colorado  Oanal  Co». 
V.  Sims,  42  Tex.  Civ.  App.  442,  94  S.  W. 
365. 

[a]  The  measure  of  damages  relied 
upon  need  not  be  stated.  St.  Louis 
Trust  Co.  r.  Bambriok,  149  Mo.  560, 
51  S.  W.  706;  Southwestern  Portland 
Cement  Co.  r.  Kczer  (Tex.  Civ.  App.), 
174  S.  W.  661;  Eastern  Texas  B.  Co.  r. 
Moore  (Tex.  Civ.  App.),  94  S.  W.  394; 
Gulf,  C.  &  S.  F.  Ev.  Co.  r.  Wynne  (Tex. 
Civ.  App.),  91  S.  W.  823. 

[b]  When  the  creation  of  a  nui- 
sance is  charged  all  the  jiartieular  in- 
juries which  are  suffered  need  not  be 
stated,  but  if  the  particular  injuries  are 
attempted  to  be  set  forth  proof  of 
other  injuries  is  inadmissible.  Pinney 
V.  Berry,  61   Mo.  359, 

[c]  Where  it  is  alleged  that  laud 
was  rendered  unfit  for  cultivation  and 
that  it  was  iiniiossibie  to  rent  tiie  land, 
it  need  not  be  averred  that  an  effort  to 
rent  it  was  made.  San  Antonio  &  A.  P. 
Ry.  Co.  v.  Gurley,  37  Tex.  Civ.  App. 
283,  83   S.    W.   842. 

[d]  WHien  the  deposit  of  infertile 
or  harmful  substances  uhich  luul  ixen 
•  lischarged  into  the  stream  by  defend- 
ant, is  alleged,  the  comjdaint  should 
specify  the  nature  of  the  matter  de- 
posited. Eaton  r.  Green  River  Coal  & 
Coke  Co.,  157  Ky.  159,  162  S.  W,  807, 
phrase   "other  deleterious   substances" 
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A  ooiuplaint  to  recover  double  ilaniapres  under  a  penal  statute,  must 
clearly  bring  the  case  within  the  application  of  the  stutute.^^ 

A  s\ipplemental  complaint  may  be  employed  to  recover  damages  for 
a  continuation  of  the  wrong,  accruing  subsequently  to  the  filing  of  tho 
complaint.^* 

The  plea  or  answer  is  governed  by  the  general  rules  elsewhere  dis' 
cussed."  A  grant  or  license  to  llow  land,^*^  or  right  acquired  by  adverse 
user,^"  may  be  pleaded  as  a  dcfense.^^ 

f.  Trkl.  —  The  plaintiff  must  prove  not  only  tho  existence  of  the 
obstruction,  and  the  overflov.-  of  the  lands,  but  also  that  the  overflow 
would  not  have  resulted  except  for  the  obstruction.^'  A  material  vari- 
ance between  the  pleadings  and  the  proof  will  prevent  a  recovery,*" 
but  an  immaterial  variance  will  be  disregarded,*^  The  proof  must 
establish  that  the  injury  was  occasioned  by  the  cause  alleged  in  the 
complaint.*'^  If  the  complaint  seeks  a  recovery  for  the  permanent 
injury  of  the  land,  plaintiff  must  prove  his  ownership  in  fee;*^  but 
otherwise  proof  of  the  right  to  possession  will  justify  a  recovery.** 


too  indefinite  but  the  defect  is  waived 
bv    answering    over. 

"33.     See    jienerally,    the    title    "Pen- 
alties,  Porfeitnres   and  Fines." 

[a]  A  mere  reference  to  the  stat- 
ute is  insufficient.  Plvniell  v.  Mead- 
ows,  170   Mo.   App/   37,^  156   S.   W.   82. 

34.  Vandalia  E.  Co.  v.  Yeager,  60 
In.l.  App.  118,  110  N.  E.  230.  See 
generally  the  title  "Supplemental 
Pleadings." 

35.  See  generally,  the  titles  "An- 
swers;" "Confesaon  and  Avoidance;" 
"Denials;"  anck  titles  dealing  with 
particular  pleas  and  defenses. 

[a]  A  failure  to  deny  an  allegation 
as  to  the  existence  of  a  watercourse, 
is  an  admission  of  its  truth.  Norris 
V.  Glenn,  1  Idaho  590. 

36.  Lane  v.  Miller,  27  Ind.  534. 

37.  Shahan  v.  Alabama  G.  S.  Ey. 
Co.,  115  Ala.  181,  22  So.  449,  67  Am. 
St.  Sep.  20;  Lane  v.  Miller,  27  Ind. 
534. 

38.  See  18  Standard  Proc.  640;  7 
Standaed  Peoc.  968;  1  Standard  Proc. 
622. 

39.  U.  S. —  Brown  v.  Chicago,  B.  & 
Q.  R.  Co.,  195  Fed.  1007;  Morris  v.  Ee- 
ceivers  of  E.  &  D.  E.  Co.,  65  Fed.  584. 
Minn. —  Treichel  V.  Great  Northern  Ry. 
Co.,  SO  Minn.  96,  82  N.  W.  1110.  Pa. 
Berninger  r.  Sunbury,  H.  &  W.  Ey. 
Co.,  203   Pa.  516,  .53   Atl,  361. 

40.  ni. —  Chicago  &  Alton  E.  Co.  v. 
Hpnnpberry,  28  111.  App,  110.  Mich.— 
Rickels   r.I.ocr-Owners'  Boom.  Co.,  139 
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Mich.  Ill,  102  N.  W.  652.  Miss.— Ala- 
bama &  M.  E,  Co,  ;;.  Beard,  [)'S  Miss. 
294,  48  So.  405.  Mo.—  Webb  r.  Carter, 
121  Mo.  App.  147,  98  S.  W.  776,  proof 
of  a  natural  watercourse  and  pleading 
of  obstruction  of  surface  waters. 

See  generally  the  title  "Variance 
and  Failure  of  Proof." 

41.  Humphrey  r.  Chicago,  B.  &  Q. 
Ey.  Co.,  151  Mo.  App.  338,  131  S.  W. 
715. 

42.  Watt  v.  Bobbins,  160  Iowa  587, 
142  N,  W.  387,  by  raising  the  height  of 
a  dam  rather  than  by  its  original  con- 
struction. 

[a]  If  several  distinct  acts  of  neg- 
ligence are  charged,  jnoof  of  any  one 
of  them  contributing  to  plaintiff's  in- 
jury, entitles  him  to  a  recover}'.  Balt- 
imore &  O.  S,  W.  E.  Co.  V.  Stewart, 
128  111.  App,  270;  Hutchinson  t:  Gran- 
ger, 13  Vt.  3«n, 

43.  La  Salle  Go.  C.  Coal  Co.  Vi 
Sanitary  Dist,,  260  111.  423,  103  X.  E. 
175. 

[a]  Plaintiff  -will  not  be  required 
to  elect  whether  he  will  seek  the  re- 
covery of  permanent  damages  or  of 
temporary  damages,  until  after  tho  evi- 
ilence  has  been  produced.  Brisky  v. 
Leavenworth  Logging  Boom.  &  Water 
Co.,   68  Wash  386,   123  Pac.  519. 

44.  Blunek  r.  Chicago  &  N.  W.  Ey. 
Co.  da.),  115  N,  W.  1013. 

Right  of  party  in  possession  to  main- 
tain the  action,  see  supra  I,  C,  1,  d. 
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The  court  may  ascribe  to  the  injury  the  same  character,  whether  tem- 
porary or  permanent,  as  have  the  parties  in  the  action.*^  When  the 
evidence  is  contiicting  or  different  inferences  might  reasonably  be 
drawn,  it  is  a  question  for  the  jurj'  whether  a  watercourse  existed," 
whether  a  right  to  How  laud  granted  by  deed  has  been  reasonably  exer- 
cised,*^ whether  a  culvert  of  sufficient  ^ize  had  been  installed,*^  or  due 
care  exercised  in  the  construction  of  a  dam,  bridge  or  embankment,*" 
whether  a  flood  was  so  unprecedented  as  to  be  properly  considered  as 
an  "Act  of  God,"^"  whether  an  obstruction  existed, ^^  and  if  so, 
whether  it  was  the  proximate  cause  of  the  injury^^  and  was  negli- 
gently created,"  or  whether  a  structure  can  be  altered  at  a  reasonable 
expense  and  can  therefore  be  regarded  as  merely  temporary  in  its 
nature.'* 

g.    Judgment.  —  The  judgment  should  follow  the  general  rules  else- 
where treated'^  and  be  consistent  within  itself.^* 


45.  Louisville  &  N.  R.  Co.  v.  Conn, 
179  Ky.  478,  200  S.  W.  952,  in  instruct- 
ing the  jury. 

46.  Hebron  Gravel  Eoad  Co.  v.  Har- 
vey, 90  Ind.  192,  46  Am.  Rep.  199 
(whether  a  lake  had  a  channel  and 
current  or  consisted  merely  of  surface 
water);  Wallcv  »".  Wilev,  50  Ind.  App. 
171,  104  N.  E.  31 S;  Webb  v.  Carter, 
121  Mo.  App.  147,  98  S.  W.  776. 

47.  Chapman  r.  Xewraarket  Mfg. 
Co.,  74  N.  H.  424,  68  Atl.  868,  15  L.  R. 
A.  (N.  S.)   292. 

48.  Ala.— Watts  v.  Atlanta,  B.  & 
A.  R.  Co.,  179  Ala.  436,  60  So.  861. 
Oa. —  Georgia  R.  &  Bkg.  Co.  v.  Bohler, 
98  Ga.  184,  26  S.  E.  739.  Miss.— Pat- 
terson V.  Illinois  C.  R.  Co.,  29  So.  93. 

49.  U.  S.  — Western  Dredging  & 
Imp.  Co.  f.  Ilcldmaior,  120  Fc.l.  238, 
56  C.  C.  A.  58G.  Mich.— Darling  r. 
Thompson,  108  Mich.  215,  Go  N.  W. 
7.>t.  Mo. —  Sfott  V.  Missouri  Southern 
R.  Co.,  1.58  Mo.  App.  625,  139  S.  W. 
259;  Erlwards  r.  Missouri,  K.  &  E.  Ry. 
Co.,   97    Mo.   App.    103,    71    S.    W.   360. 

50.  Oa. — Georgia  R.  &  Bkg.  Co.  r. 
Bohler,  98  Ga.  184,  26  S.  E.  739.  Ind. 
Evansville.  Mt.  C.  &  N.  Rv.  Co.  r. 
Scott  (Ind.  App.),  114  N. '  E.  649. 
Miss.— Pattorson  r.  Illinois  C.  R.  Co., 
29  So.  93.  Mont. —  Lvon  f.  Chicago, 
M.  &  St.  P.  Kv.  Co.,  •15  Mont.  33,  121 
Pac.  886.  Okla.— Chicago,  R.  I.  &  P. 
Rv.  Co.  r.  McKono,  .''.0  Okla.  41,  127 
Pac.  488,  42  L.  R.  A.  (N.  S.)  709. 
Ore. —  Price  r.  Oregon  R.  Co.,  47  Ore. 
3.50,  83  Pac.  843.  Tex.— San  Antonio 
&  A.  P.  Ry.  Co.  V.  Guriey,  37  Tex.  Civ. 
App.   283,    83    S.    W.   842.     Wis.— God- 


dard   v.   Chicago,   B.   &   Q.   R.   Co.,  143 
Wis.  169,  126  N.  W.  666. 

[a]  Wlien"  reasonable  minds  could 
not  differ,  a  question  for  the  jury  is 
not  presented.  Wm.  Tackaberry  Co. 
r.  Simmons  Warehouse  Co.,  170  Iowa 
203,  152  N.  W.  779;  Karchner  v.  Penn- 
sylvania R.  To.,  218  Pa.  309.  67  Atl. 
644. 

51.  Goodrich  r.  Dorset  Marble  Co., 
60  Vt.  280,  13   Atl.  636. 

52.  Cal. —  Sacchi  v.  Bayside  Lumb. 
Co.,  13  Cal.  App.  72,  108  Pac.  885. 
la.— Crook  v.  Chicago,  R.  I.  &  P. 
Ry.  Co.,  119  N.  W.  09G.  Mo.— Uoel- 
scher  V.  Missouri,  K.  &  T.  Ry.  Co.  (Mo. 
App.),  182  S.  W.  1078.  Tex.— Scott 
r.  Northern  Texas  Traction  Co.  (Tex. 
Civ.  App.),  190  S.  W.  209;  Warren  v. 
Kimmell  (Tex.  Civ.  App),  141  S.  W. 
159;  International  &  G.  N.  R.  Co.  r. 
Davison  (Tex.  Civ.  App.).  138  S.  W. 
1102. 

fa]  Testimony  in  the  nature  of  opin- 
ions of  non-expert  witnesses,  not  pres- 
ent at  tlio  time,  tli;it  the  llowago  of  the 
land  was  caused  by  a  dam  creating 
an  ice  jam,  is  not  sufficient  to  sustain 
a  verdict.  Fredericks  r.  Pennsj'Ivania 
R.  Co.,  235   Pa.   23,   73   Atl.  905. 

53.  .TcfTcris  r.  Chicago  &  N.  W.  Ry. 
Co.,   147  Iowa   124,   124   N.   W.  367. 

54.  Slirout  r.  Cliosapeako  &  O.  Ry. 
Co.,  157  Ky.  1,  162  S.  W.  97. 

55.  See  generally  the  title,  "Judg- 
ments. ' ' 

.%.  See  Miller  v.  Sanitary  District, 
?V2  111.  321,  90  N.  E.  1,  permanent 
damages   to   plaintiff   and    a    decree   of 
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2.  Injunctions.  —  a.  Right  to  an  Injunction.  —  The  construc- 
tion.^^ or  nuiintoiKiuce^^  of  a  dain,'^"  enibaukiiu'nt,""  Icveu,"^  pier,'"'-  or 
a  elmuire  in  the  ohannel  of  a  watercourse,"^  or  a  diversion  of  the  waterg 
of  a  stream,"*  will  be  enjoined  if  the  eflVct  of  the  olistruction  or  diver- 
sion is  to  cause  the  waters  of  a  watercourse  to  ovcrHow  riparian 
lands,^'  either  in  the  course  of  their  natural  How  or  during  customary 
and  periodic  times  of  Hood,""  or  if  the  danger  of  an  overflow  is  greatly 


title  in  dofemlant  cannot  bo  embodied 
in   the   same   judgment. 

57.  Island  Koclaniation  Dist.  v.  Flor- 
ibol  Alfalfa  Syndicatt^,  1(57  Cal.  4(57, 
140  Pae.  4;  Board  of  Supervisors  v. 
Carrier  Lumb.  Co.,  103  Miss.  324,  GO 
So.  32C. 

58.  Jefferson  v.  Hicks,  23  Okla. 
6S4,  102  Pac.  79,  24  L.  E.  A.  (N.  S.) 
214. 

[a]  "The  general  rule  that  a  past 
or  completed  ad  is  not  a  ground  for 
injunction  does  not  apply  where  it  is 
sought  to  enjoin  the  maintaining  of  a 
le^-ee  or  dike  which  has  been  con- 
structed and  which  causes  an  overflow 
of  plaintiff's  land.  The  object  sought 
by  the  injunction  is  not  only  to  pre- 
vent its  construction,  but  also  to  pre- 
vent its  continuance."  Jefferson  f. 
Hicks,  23  Okla.  G84,  102  Pac.  79,  83, 
24  L.  R.  A.   (N.  S.)   214. 

59.  Ind.—  Maxwell  f.  Shirts,  27  fnd. 
App.  529,  61  X.  E.  754,  87  Am.  St.  Eep. 
263.  la. —  Iowa  Paper  Co.  v.  Hoover, 
166  Iowa  415,  147  N.  W.  858;  Bramley 
r.  Jordan,  153  Iowa  295,  133  N.  W.  70G. 
Kan. —  Wallace  v.  Winfield,  96  Kan. 
35,  149  Pac.  693.  Miss. —  Leflore  r. 
Cannon,  81  Miss.  334,  33  So.  81. 
N.  Y.  —  Llovd  r.  Thompson,  60 
N.  T.  Supp.  72.  Ore.— Dra,gscth  v. 
Mason,  84  Ore.  547,  1G4  Pac.  37G;  Kane 
V.  Littleficld,  4S  Ore.  299,  86  Pac.  544. 
Pa. —  Woelpper  v.  Pennsylvania  Water 
&  Power  Co.,  250  Pa.  559,  95  Atl.  717; 
Colket  r.  Verner,  236  Pa.  285,  84  Atl. 
775.  Vt.—  Clovfs  V.  Middlebury  Elec. 
Co.,  80  Vt.  109,' 66  Atl.  1039,  11  L.  E.  A. 
(N.  S.)  093.  Va.— Masonic  Temple 
Assn.  t\  Banks,  94  Va.  695,  27  S.  E. 
490.  Wash.— Ila.-tie  r.  Jenkins,  53 
Wash.  21,  101  Pac.  495. 

[a]  Construction  of  a  dam  In  one 
channel  of  a  stream  reasonably  threat- 
ening the  overflow  of  another  channel 
will  be  enjoined.  Island  Reclamation 
DiFt.  r.  Floribel  Alfalfa  Svndicate,  167 
Cal.  467,  140  Pac.  4. 

[b]  Maintenance    of    a    dam    at    a 
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height  greater  than  is  authorized,  will 
be  enjoined.  la. —  Watt  v.  Robbins,  IGO 
Iowa  5S7,  14:J  N.  \V.  3.S7.  Mich. — 
Brockway  i-.  Hydraulic  Power  &  Light 
Co.,  175  Mich.  339,  141  N.  W.  G93.  Mo. 
Scheurich  r.  Southwest  Missouri 
Light  Co.,  109  Mo.  App.  406,  84  S.  W. 
1003. 

60.  Ala.— Central  of  Georgia  Ry. 
Co.  V.  Champion,  IGO  Ala.  517,  49  So. 
415.  lU.— Ohio  &  M.  Ry.  Co.  v.  Ra- 
mcy,  139  111.  9,  28  N.  E.  1087,  32 
Am.  St.  Rep.  176.  Ky.— Judd  v.  Blake- 
man,  175  Ky.  848,  195  S.  W.  119. 
Okla.— Jefferson  v.  Hicks,  23  Okla. 
GS4,  102  Pac.  79,  24  L.  R.  A.  (N.  S.) 
214.  Tex.— Sullivan  v.  Dooley,  31  Tex. 
Civ.  App.  589,  73  S.  W.  82.  Va.— 
Burwell  r.  Hobson,  12  Gratt.  (53  Va.) 
322,  65  Am.   Dec.  247. 

61.  ni. —  Dickerson  v.  Goodrich,  190 
111.  App.  505.  Shontz  r.  Metzger,  186 
111.  App.  43G.  Miss. —  Board  of  Super- 
visors V.  Carrier  Lumb.  Co.,  103  Miss. 
324,  60  So.  326.  Tex.—  Knight  i\  Dur- 
ham (Tex.  Civ.  App.),  136  S.  W.  591; 
Sullivan  r.  Dooley,  31  Tex.  Civ.  App. 
589,  73   S.  W.   82. 

62.  Carnegie  Borough  v'.  Pittsburgh, 
C.  C.  &  St.  L.  Ry.  Co.,  234  Pa.  472,  83 
Atl.  364. 

63.  Ala.— Roberts  v.  Vest,  126  Ala. 
355,  28  So.  412.  Ind.— Maxwell  v. 
Shirts,  27  Ind.  App.  529,  61  N.  E.  754, 
87  Am.  St.  Rep.  2G8.  la.— Falcon  v. 
Boyer,   157  Iowa   745,   142   N.   W.   427. 

64.  California  Dev.  Co.  v.  New  Liv- 
erpool Salt  Co.,  172  Fed.  792,  97  C.  C. 
A.  214. 

65.  See  infra,  this  note. 

fa]  That  conditions  injurious  to 
health  are  created  by  the  overflow, 
need  not  be  shown  as  a  basis  for  equit- 
able relief,  though  such  conditions  if 
they  exist^  themselves  make  a  proper 
cause  for  equitable  interference.  Cloyes 
V.  Middlebury  Elec.  Co.,  80  Vt.  109, 
G6  Atl.  1039,  n   L.  R.  A.   (N.  S.)   693, 

66.  See  cases  in  preceding  notes. 
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increased  by  the  obstruction,"  and  a  mandatory  injunction  to  compel 
the  removal  of  the  obstruction  may  issue.*^*  When  a  right  to  have  the 
channel  of  a  stream  maintained  in  an  artificial  or  changed  condition 
has  become  fixed,  the  restoration  of  the  original  condition  and  the  con- 
sequent flooding  of  lands  will  be  enjoined."® 

The  basis  of  the  equitable  right  is  the  prevention  of  a  multiplicity 
of  actions  occasioned  by  repeated  trespasses,"*^  or  the  maintenance  of 
a  nuisance,'^  and  the  inadequacy  of  the  legal  remedy,'-  and  it  is  not 
necessary  that  the  defendant  be  insolvent  for  the  court  to  have  juris- 
diction of  the  action.'^  The  right  of  the  plaintiff  need  not  be  first 
established  at  law,'*  though  when  so  established  and  the  injury  is  of  a 
continuous  character,  courts  are  more  willing  to  issue  an  injunction 
than  they  would  be  otherwise."    A  substantial,  material  injury  aetu- 


67.  U.  S. — Oroville  v.  Indiana  Gold- 
Dredging  Co.,  165  Fed.  550.  Cal.— 
Island  Keclaraation  Dist.  v.  Floribel 
Alfalfa  Syndicate,  167  Cal.  467,  140 
Pac.  4.  la.— Waverly  v.  Page,  105 
Iowa  225.  74  N.  W.  938,  40  L.  E.  A. 
465. 

68.  Ala. —  Central  of  Georgia  Ey. 
Co.  V.  Champion,  160  Ala.  517,  49  So. 
415.  El.— Shontz  v.  Metzger,  186  111. 
App.  436.  la. —  See  Iowa  Paper  Co.  v. 
Hoover,  166  Iowa  415,  147  N.  W.  858, 
direction  to  sheriff.  Ky. —  Judd  V. 
Blakeman,  175  Kv.  848,  195  S.  W.  119. 
N.  Y.— Brown  r.  Ontario  Talc.  Co.,  81 
App.  Div.  273,  80  N.  Y.  Supp.  837; 
Howard  v.  Buffalo,  122  N.  Y.  Supp. 
1095.  Pa.— Ferrv  v.  Wedge,  261  Pa. 
520,  104  Atl.  671.  Wash.— Pur ga  v. 
Lincoln  Creek  Lumb.  Co.,  47  Wash.  477, 
92   Pac.   343. 

See  12  Standard  Proc.  998,  and  su- 
pra,  I,   B,   2,   e;    infra,  I,  D,   2,   f. 

69.  Cloyes  f.  Middleburv  Elec.  Co., 
80  Vt.  109,  66  Atl.  1039,  11  L.  E.  A. 
(N.  S.)  693. 

70.  U.  S.—  California  Dcv.  Co.  v. 
New  Liverpool  Salt  Co.,  172  Fed.  792, 
97  C.  C.  A.  214.  Ala.— McCary  t\ 
McLendon,  195  Ala.  497,  70  So.  715. 
HI.— Shontz  f.  Metzger,  186  111.  App. 
43f).  Ky. —  Judd  r.  Blakeman,  175  Ky. 
848,  195  S.  W.  119.  Mich.— Turner  r. 
Hart,  71  Mich.  128.  3H  N.  W.  K90,  15 
Am,  Rep.  243.  Okla.— .Teffcrson  r. 
Hirks,  23  Okla.  6^4,  102  Pac.  79,  24 
L.  R.  A.   CS.  S.)   211. 

See  the  title  "Trespass." 

71.  Central  of  Ccorgia  By.  Co.  r. 
Champion,  160  Ala.  517,  49  So.  415-, 
Taylor  r.  Rudy,  99  Ark.  12S,  1.17  S.  W. 
574.  See  the'  tiitlc  "Nuisauce"  and 
infra,  I,  C,  3. 

0 


72.  McLeod  v.  Spencer,  60  Okla.  89, 
159    Pac.    326;, 

[a]  "The  character  of  the  injury 
caused  by  the  unlawful  obstruction  of 
a  watercourse,  whereby  the  lands  of 
riparian  owners  are  flooded,  is  usually 
such  as  to  bring  the  matter  within  the 
jurisdiction  of  that  court  [equity]. 
To  be  sure  it  must  appear  in  such 
cases  that  the  remedy  at  law  is  inade- 
quate; but  such  remedy  is  inadequate, 
in  a  legal  sense,  when  the  injury  suf- 
fered by  the  landowner  is  necessarily 
continuous  in  character  and  operates 
prospectively  and  imlefinitely  *  •  * 
or  is  of  such  a  character  that  if  con- 
tinued would  ripen  into  a  right.'' 
Cloyes  V.  Middlobury  Elec.  Co.,  80  Vt. 
109,  66  Atl.  1039,  11  L.  E.  A.  (N.  S.) 
693. 

73.  Ala.—  Roberts  v.  Vest,  126  Ala. 
355,  28  So.  412.  Okla.— Mc Loo d  v. 
Spencer,  60  Okla.  89,  159  Pac.  326; 
.Jefferson  r.  Hicks,  23  Okla.  684,  102 
Pac.  79,  24  L.  R.  A.  (N.  S.)  214.  Tex. 
Sullivan  r.  Doolov,  31  Tex.  Civ. 
App.  589.  73  S.  W.  82. 

74.  IT.  S. —  Ilagge  v.  Kansas  City 
S.  Rv.  Co.,  104  Fed.  .391.  Ark.— Tavlor 
V.  Rudy,  99  Ark.  128,  137  S.  W.  574. 
Miss. —  Learned  r.  Hunt,  63  Miss.  373. 
Vt.— Cloves  r.  Middleburv  Elec.  Co., 
SO  Vt.  109,  66  Atl.  1039,  11  L.  R.  A. 
(N.  S.)    693. 

Compare,  Defiance  Fruit  Co.  r.  Fox, 
72  N.  J.  Eq.  297,  73  Atl.  S51,  and 
ivfra,  I,  C,  3.  And  see  20  Standard 
Proc.  6S2. 

75.  Paddock  r.  Somes,  102  Mo.  226, 
14  S.  W.  746.  10  L.  R.  A.  254;  Scheurich 
r.  Southwest  Missouri  Light  Co.,  109 
Mo.  App.  400.  Hi  S.  W.  loori;  Harmon 
V.  Carter  (Tenn.).  59  S.  W.  656. 
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ally  inflicted,^"  or  reasonably  certain  to  follow/'  must  he  cst.'iblished, 
anii  the  eourt  may,  in  its  iliseretiou,  nliise  an  injunction  wIuto  the 
plaintiff 's  right  to  equitable  relief  is  not  clearly  established  or  where 
the  lei;al  relief  is,  under  all  the  circumstances  of  the  case  adequate,'* 
or  where  the  plaintitT  by  his  acquiescence  in  the  construction  of  the 
works  is  estopped  from  seckini^  an  injunction,""  under  the  pencral 
principles  iiovcruinj^  the  issuance  of  injunctions  by  courts  of  equity."" 
An  injunction  will  not  be  }j:ranted  if  a  prescriptive  rij2:ht  of  tiowago 
is  shown  to  exist,**^  and  interference  with  a  right  of  flowage  acquired 
hy  grant  or  prescription  will  be  enjoined,^* 

Demand  for  the  cessation  of  the  wrongful  nets  and  notice  of  an 
intention  to  institute  an  action  for  an  injunction  need  not  be  given.^* 

A  cause  of  action  for  damages  already  sustained  may  be  joined  with 
the  cause  of  action  for  an  injunction  against  future  damages.^* 


76.  U.  S. —  Board  of  Oomrs.  v. 
Peirce,  90  Fed.  764.  Ind. —  American 
Plate  Glass  Co.  v.  Nicoson,  34  Ind. 
App.  643.  73  N.  E.  625.  Tex.—  Way  v. 
Roddy  (Tex.  Civ.  App.),  140  S.  W. 
114S;  Knight  r.  Durham  (Tex.  Civ. 
App.),  136  S.  W.  591.  Wash.— Winsor 
r.  Hanson,  40  Wash.  423,  82  Pac.  710. 

77.  U.  S. — Barber  v.  Columbia  Chem- 
ical Co.,  228  Fed.  476,  143  C.  C.  A.  58; 
Lake  Erie  &  W.  R.  Co.  f.  Fremont,  92 
Fed.  721.  34  C.  C.  A.  625.  Cal.— Island 
Reclamation  Dist.  r.  Floribel  Alfalfa 
Syndicate,  167  Cal.  467,  140  Pac.  4. 
Kan. —  Whitchair  v.  Brown,  80  Kan. 
297,  102  Pac.  783.  Idaho.— Boise  De- 
velopment Co.  V.  Idaho  Trust  &  Sav. 
Bank,  24  Idaho  36,  133  Pac.  916,  de- 
nying the  iniunction  sought.  Md. — 
Warren  Mfg.  Co.  r.  Baltimore,  119  Md. 
188,  86  Atl.  502.  Wis.—  Priewe  v.  Pitz- 
simons  &  C.  Co.,  117  Wis.  497,  94  N. 
W.  317. 

78.  Harder  v.  Yates  Center  Wa- 
ter L.  &  P.  Co.,  95  Kan.  315,  148 
Pac.  603  (refusing  a  mandatory  in- 
junction); Atchison,  T.  &  S.  F.  Ry. 
Co.  T.  Mever,  62  Kan.  696,  64  Pac.  597; 
Stuefer  r.  West  Point  Milling  Co.,  87 
Neb.  773,  128  X.  W.  508;  Radford  v. 
Wood,  83  Xeb.  773,  120  N.  W.  458. 

79.  Barber  v.  Columbia  Chemical  Co., 
228  Fed.  476,  143  C.  C.  A.  58;  Andrus 
V.  Berkshire  Power  Co.,  147  Fed.  76,  77 
C.  C.  A.  248.  And  see  Sheffield  Cai 
Co.  V.  Constantine  Hydraulic  Co.,  171 
Mich.  423,  137  N.  W.  305,  Ann.  Cas. 
1914B,  984,  facts  insufficient  to  estab- 
lish  an   estoppel. 

80.  Turner  v.  Hart,  71  Mich.  128, 
38   N.  W.   890.    15   Am.  Rep.  243;   Mc- 
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Cann  v.  Chasm  Power  Co.,  211  N.  Y. 
301,  105  N.  E.  416.  See  13  Standaed 
Proc.   118. 

[a]  Rule  Stated. — "It  is  not  always 
a  matter  of  course  to  grant  relief  in 
such  cases,  in  a  court  of  equity,  when 
the  law  side  of  the  court  is  open  for 
legal  redress.  The  extent  of  the  in- 
jury, its  character,  the  comparative 
values  of  the  properties  affected  and 
other  considerations  which  may  present 
themselves  under  the  varying  circum- 
stances, ought  to  be  duly  weighed,  and 
relief  afforded  or  withheld  as  equity 
and  good  conscience  require."  Turner 
r.  Hart,  71  Mich.  128,  38  N.  W.  890, 
15  Am.  St.  Rep.  243. 

[b]  "An  equity  court  is  not  bound 
to  decree  on  injunction  where  it  will 
produce  great  public  or  private  mis- 
chief, merely  for  the  purpose  of  pro- 
tecting a  technical  or  unsubstantial 
right."  McCann  v.  Chasm  Power  Co., 
211  N.  Y.  301,  306,  105  N.  E.  416. 

81.  Ogle  V.  Dill,  55  Ind.  130;  Miles 
r.  United  Box  Board  Co.,  108  Me.  270, 
80  Atl.  706. 

[a]  Maintenance  of  a  higher  and 
more  perfect  structure  than  the  pre- 
scriptive right  covers,  will  be  enioined. 
Miller  v.  Bank  of  Belleville,  148  Mich. 
339.  Ill  N.  W.  1062. 

82.  Cummings  v.  Keene  Ice.  Co.,  77 
X.  H.  81,  87  Atl.  250. 

83.  American  Plate-Glass  Co.  v.  Nic- 
oson, 34  Ind.  App.  643,  73  N.  E.  625; 
Wilhite  V.  Billings  &  Eastern  Mon- 
tana Power  Co.,  39  Mont.  1,  101  Pac. 
168. 

84.  Drinkwater  r.  Sauble,  46  Kan. 
170,  26  Pac.  433;  Akin  v.  Davis,  11  Kan. 
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A  temporary  injunction  may  be  granted  where  the  danger  of  imuie- 
diate  injury  is  great,  but  otherwise  it  will  be  refused.®^ 

Under  milldam  statutes  in  some  states  the  right  is  given  to  construct 
dams  across  non-navigable  streams  and  the  remedy  afforded  by  the 
statute  for  the  assessment  and  recovery  of  damages  is  exclusive  of  the 
right  of  equity  to  enjoin  the  maintenance  of  the  obstruction.^^  When 
it  is  claimed  that  a  dam  is  maintained  at  a  greater  height  than  was 
authorized  by  proceedings  theretofore  taken  under  a  statute,  the  person 
injured  may  in  some  states  petition  for  a  reassessment  of  damages; 
in  others  he  may  maintain  an  action  to  enjoin  the  unlawful  mainte- 
nance of  the  dam  and  to  recover  the  damages  he  has  sustained.®^ 

b.  Jurisdiction  and  Venue.  —  A  court  having  jurisdiction  of  the 
parties  may  enjoin  the  obstruction  or  diversion  of  a  stream,  the  effect 
of  which  would  be  to  flood  plaintiff's  land,  although  the  place  of 
obstruction  or  diversion  is  in  another  state  or  country.^^  However, 
the  action  should  be  tried  in  the  county  in  which  the  land  threatened 
with  injury  is  situated.^* 

c.  Partics.^'^  —  Any  person  whose  land  is  threatened  with  injury 
from  being  flooded  may  maintain  the  action."  Several  o^\Tiers  having 
a  similar  interest  in  obtaining  relief  from  an  injury  inflicted  by  an 
overflow  of  waters,  may  join  in  an  action  to  restrain  its  continuance." 
The  person  responsible  for  the  obstruction  or  diversion  of  the  water  is 


580,  the  causes  of  action  arise  out  of 
transactions  connected  with  the  same 
subject  of  action.  ■Compare  Watt  f. 
Bobbins,  160  Iowa  587,  142  N.  W.  387; 
Miner  v.  Nichols,  24  K.  I.  199,  52  Atl. 
893 

s'oe  generallj'  the  titles  "Joinder  of 
Actions;"    "Multifariousness." 

Complaint  praying  damages  and  in- 
junction, see  infra,  1,  C,  2,  d. 

85.  Tucker  &  Carter  Rope  Co.  ^v. 
Southern  Aluminum  Co.,  1G5  N.  C.  572, 
SI  S.  E.  771.  See  the  title  "Injunc- 
tions." 

86.  Duncan  t\  New  England  Power 
Co.,  225  Mass.  155,  113  N.  E.  781;  Al- 
1,'il.v  f.  MauHton  Eicc.  Service  Co.,  135 
WiH.  .•;45,  116  N.  W.  4,  16  L.  R.  A. 
(N.  S.)   420. 

87.  See  Johnson  V.  Centerville  Mill- 
ing Co.,  37  S.  D.  1,  156  N.  W.  82. 

88.  California  Dev.  Co.  or  New  Liv- 
erpool Salt  Co.,  172  Fed.  792,  97  C.  C. 
A.  214  (where  the  property  injured 
was  also  within  the  jurisdiction  of  the 
court);  Holvoke  Water  Power  Co.  r. 
Connecticut  "River  Co.,  20  Fed.  71.  And 
see,  Thompson  V.  Crocker,  9  Pick. 
(Ma«H.)    .''.0. 

Extraterritorial  jurisdiction,  see  17 
Standard    Pr<jc.    763,   776,   et   seq. 


Jurisdiction  over  actions  to  recover 
damages,  see  supra,  I,  C,  1,  b. 

89.  Drinkhouse  v.  Spring  Valley 
Waterworks,  80  Cal.  308,  22  Pac.  252, 
the  cause  of  action  is  for  "an  injury 
to  real  property."  See  12  Standaed 
Proc.  1021,  1024  and  generally  the  title 
"Venue;"  and  also  infra,  I,  D,  2,  b; 
IT,  B,  2;  IV,  B,  2.  But  see  Miller  v. 
Madera,  etc.  Co.,  155  Cal.  59,  99  Pac. 
502,  22  L.  R.  A.  (N.  S.)  391. 

90.  Soe  gt-norally  the  titles  "In- 
junctions;"  "Parties." 

91.  Cal. —  Countv  of  Yuba  v.  Kate 
Haves  Min.  Co.,  141  Cal.  360,  74  Pac. 
1019.  ni.— Bois  D'Arc  f.  Convcry, 
255  111.  511,  99  N.  E.  666  (holder  of 
casement);  Baumgartncr  t*.  Bradt,  207 
111.  3^5,  69  N.  K.  912,  the  hol.ler  of  an 
rasoment  in  the  maintenance  of  a  ditch. 
Mass. —  Potter  v.  Howe,  141  Mass.  357, 
C.  N.  E.  2T53. 

[.i]  The  holder  of  a  state  swamp 
land  certificate  may  m.-iintain  the  ac- 
tion. Sciificld  r.  Scheafifer,  104  Minn. 
123,   116   N.   W.   210. 

92.  111. —  Baumgartncr  v.  Bradt, 
207  111.  315,  69  N.  E.  912.  Ind.— 
American  Plate-Glass  Co.  v.  Nicoson, 
34  Ind.  App.  643,  73  N.  E.  625.  la.— 
Iowa    Paper    Co.   v.    Hoover,    166    Iowa 
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the  only  necessary  clofonihint.'*''  Iloncc,  it  is  not  necessary  to  make 
partios  eitluT  tlu-  owner"  or  ;m  ineuiubrnnei'r,  such  as  a  inortf^a^ec  or 
trustee"-'  of  tlie  land  upon  which  the  ol)struction  is  created,  and  who  is 
not  in  possession  or  control,  though  they  may  be  proper  parties,""  and 
may  become  necessary  parties  if  they  continue  the  obstruction."^  Land 
owners  below  the  place  of  obstruction,"-^  or  a  drainnj^e  district  in  which 
the  land  is  located,^"  need  not  be  made  parties  to  the  action. 

d.  Pleadings.  —  The  complaint  in  this,  as  in  other  suits  for  an  in- 
junctioTi.^  should  alles^e  the  facts"  showing  a  violation  of  plaintiff's 
ridits,'  the  nature  and  extent  of  the  injury  inflicted  or  threatened,* 
and  that  there  is  no  adequate  remedy  at  law.^  The  complaint  need 
not  negative  a  right  to  tiow  plaintiff's  land  under  the  milldam  stat- 
utes,*^  nor  allege  that  defendant  was  the  owner  of  the  land  on  which 


415,  147  N.  W.  S5S.  Mich.— Turner  v. 
Hart,  71  Mich.  128,  38  N.  W.  890,  15 
Am.  Kcp.  243.  Minn.—  Grant  v. 
Schmidt,  22  Minn.  1.  N.  Y.— Gillespie 
f.  Forrest,  IS  Hun  110.  Vt.— Cloyes 
r.  Mi.l.Ueburv  Elec.  Co.,  80  Vt.  109, 
66  Atl.  1039,"  11  L.  R.  A.   (N.  S.)   693. 

See  20  Standard  Proc.  932,  934,  936, 
note  4;  13  Standard  Proc.  97. 

Joinder  of  plaintiffs  in  actions  for 
damages,  see  supra,  I,  C,  1,  d;  infra, 
I,  D,  1,  c. 

[a]  Where  one  of  the  parties  is  the 
owner  of  the  real  estate,  and  the  other 
operating  and  conducting  a  stone  quar- 
ry parti}-  situated  on  the  same  land, 
and  each  is  complaining  of  the  same 
nuisance  caused  by  the  same  acts,  and 
the  relief  which  may  be  granted  to 
one  also  inures  to  the  benefit  of  the 
other,  they  may  join  as  plaintiffs  "in 
order  that  the  court  may  make  a  final 
order  and  thereby  prevent  a  multi- 
plicity of  suits."  American  Plate  Glass 
Co.  V.  Nicoson,  34  Ind.  App.  643,  73 
N.  E.  62.-. 

[b]  The  injury  to  each  of  the  par- 
ties plaintiff  must  be  in  an  amount 
within  the  jurisdiction  of  the  court. 
Hagge  r.  Kansas  City  S.  Ry.  Co.,  104 
Fed.  391. 

93.  California  Dev.  Co.  r.  New  Liv- 
erpool Salt  Co.,  172  Fed.  792,  97  C.  C 
A.  214. 

94.  See   infra,   this   note. 

[a]  A  corporation  on  whose  land  a 
diversion  is  made  is  not  a  necessary 
defendant  if  it  is  entirely  vrithin  the 
control  of  another  corporation,  the 
agents  and  employees  of  which  actually 
made    the    diversion.     California    Dev. 


Co.  or  New  Liverpool  Salt  Co.,  172  Fed. 
792,  97  C.  C.  A.  214. 

95.  Iowa  Paper  Co.  v.  Hoover,  166 
Iowa  415,  147  N.  \V.  858;  Shellield  Car 
Co.  V.  Constantine  Hydraulic  Co.,  171 
Mich.  423,  137  N.  W.  305,  Ann.  Cas. 
1914B,   984. 

96.  Wight  V.  Packer,  114  Mass.  473. 

97.  Bemis  v.  Clark,  11  Pick.  (Mass.) 
452.  See  Sheffield  Car  Co.  r.  Constan- 
tine Hydraulic  Co.,  171  Mich.  423,  137 
X.  W.  305,  Ann.  Cas.  1914B,  984. 

98.  Robertson  i-.  Lebermuth,  132 
La.  318,  61  So.  388. 

99.  Robertson  v.  Lebermuth,  132  La 
318,  61  So.  3SS. 

1.  See  generally,  the  title  "Injunc- 
tions." 

2.  Cobb  V.  Illinois,  St.  L.  R.  &  C. 
Co.,  68  111.  233;  American  Plate-Glass 
Co.  r.  Nicoson,  34  Ind.  App.  643,  73 
N.  E.  625,  conclusions  should  not  be 
stated. 

3.  American  Plate-Glass  Co.  v.  Nic- 
oson, 34   Ind.   App.   643,   73   N.   E.   625. 

4.  Island  Reclamation  Dist.  v.  Flor- 
ihel  Alfalfa  Syndicate,  167  Cal.  467, 
140  Pac.  4. 

[a]  The  character  of  the  land  over- 
flowed should  be  stated.  American 
Plate-Glass  Co.  r.  Nicoson,  34  Ind.  App. 
043,  73  N.  E.  625. 

5.  American  Plate-Glass  Co.  v.  Nic- 
oson,  34   Ind.   App.   613,   73    N.    E.   625. 

fa]  That  the  acts  complainedl  of 
constitute  more  than  a  temporary  tres- 
pass and  infiir't  irreparable  injury. 
.\merican  Plate-filass  Co.  v.  Nicoson, 
34  Ind.  App.  643,  73  N.  E.  625,  by 
causing  the  channel  of  a  stream  to  be 
filled  up. 

6.  Akin  v.  Davis,  11  Kan.  580. 
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the  dam  or  other  obstruction  was  placed.''  Damages,  as  well  as  an  in- 
junction may  be  asked,^  unless  there  are  several  plaintiffs  owning  dif- 
ferent parcels  of  land.® 

The  answer  should  be  framed  in  accordance  with  the  general  rules 
elsewhere  treated  ;^°  and  may  set  up  a  grant  or  license,^^  or  adverse 
user  for  the  prescriptive  period,^-  as  a  defense. 

e.  Hearing  or  Trial.  —  The  hearing  or  trial  proceeds  in  accordance 
with  the  general  rules  elsewhere  treated.^^  The  removal  of  the  obstruc- 
tion pending  the  trial  does  not  entitle  a  defendant  to  a  dismissal  of 
the  action  when  the  right  to  maintain  any  obstruction  is  the  gist  of 
the  action.^* 

f.  Judgment  or  Decree.  —  Pursuant  to  and  in  accordance  with  the 
general  rules  elsewhere  treated,^^  the  judgment  may  enjoin  the  con- 
summation of  a  threatened  act,"  or,  if  the  obstruction  has  already 
been  created,  it  may  order  its  removal,^'  though  in  general,  an  order 
that  the  dam  or  other  work  shall  not  be  so  maintained  as  to  work  an 
injury  to  plaintiff  will  be  sufficient.^*  The  judgment  should  as  a  gen- 
eral rule  fix  the  height  at  which  a  dam  may  properly  be  maintained, 


7.  Brockway  r.  Hydraulic  Power  & 
Light  Co.,  175  Mich.  339,  141  N.  W. 
693.     See  swp-ra,  I,  C,  2,  c. 

8.  Durga  V.  Lincoln  Creek  Lumb. 
Co.,  47  Wash.  477,  92  Pac.  343.  See 
13  Standard  Proc.  99. 

Joining  causes  of  action  for  dam- 
ages and  injunction,  see  supra  I,  C,  2, 
a. 

9.  See  13  Standard  Proc.  100,  note 
58. 

10.  See  the  titles  "Answers;" 
"Bills  and  Answers;"  and  13  Standard 
Pboc.  113. 

11.  Ogle  f.  Dill,  ."35  Ind.  130.  See  18 
Standard  Pkoc.  040  and  the  title 
"Easements." 

12.  Ogle  V.  Dill,  r>-)  Ind.  130.  See 
the  title  "Adverse  Possession." 

13.  See  13  Standard  Proc.  155,  172, 
and  the  titles  "Hearing;"  "Trial," 
and  other  titles  dealing  with  particular 
aspects    of    trial     [iraotic-e. 

[al  A  defendant  is  not  entitled  to 
a  Jury  trial  altliough  tlie  n-covery  of 
damages  is  sought  as  incidental  to  ro- 
liof  bv  injunction.  Kooper  r.  Louis- 
ville, 'ino  Minn.  519,  IL'4  X.  W.  21S. 
See  13  Standard  Proc.  175;  IG  Stand- 
ard Proc.  879,  8^2  ct  seq.  But  see 
Franklin  r.  Southern  Pacific  Co.,  28 
Cal.  App.  Dec.  393;  Aitin  v.  Davis, 
11  Kan.  580,  Submitting  issues  to  jury 
in  equity  case,  see  13  Standard  Proc. 
175;    14  Standard  Prop.  520,  ot   seq. 

[b]     It  is  a  question  of  fact  whether 


a  right  of  flowage  had  been  acquired 
by  adverse  user  and  prescription.  Ab- 
bott V.  Pond,  142  Cal.  393,  76  Pac.  60. 
[c]  Proof  One  Ground  for  Belief 
Sufficient. —  When  the  evidence  shows 
that  plaintiff  is  injured  by  an  obstruc- 
tion of  the  stream,  a  furtlier  charge  in 
the  complaint  that  defendant  -will  in- 
crease the  size  and  amount  of  the  ob- 
struction need  not  be  proved  to  entitle 
plaintiff  to  relief.  Judd  v.  Blakeman, 
175  Ky.  848,  195  S.  W.  119. 

14.  California  Dev.  Co.  r.  New  Liv- 
erpool Salt  Co.,  172  Fed.  792,  97  C.  C. 
A.  214;  Winsor  V.  Hanson,  40  Wash. 
423,  82  Pac.  710.  And  sec  Tavlor  v. 
Rudy,  99   Ark.  128,   137  S.  W.  574. 

15.  See  generally  the  titles  "De- 
crees;" "Judgments;"  and  13  Stand- 
ard Proc.   177,  et  seq. 

16.  See  supra,  I,  C,  2,  a. 

17.  See  supra,  1,  C,  2,  a;  12  Stand- 
ard  Proc.   998. 

[a]  When  backwater  and  seepage 
are  caused,  the  judgment  may  require 
the  entire  removal  of  a  dam.  Uurga 
r.  Lincoln  Creek  Lumb.  Co.,  47  Wash. 
477,  92   Pac.  343. 

fb]  The  sheriff  may  be  directed  to 
reduce  the  height  of  a  dam,  which  has 
been  unlawfully  raised.  Iowa  Paper 
Co.  17.  Hoover,  166  Iowa  415,  147  N.  W. 
858. 

18.  Wilhito  f.  Billings  &  Eastern 
Montana  Power  Co.,  39  Mont.  1,  101 
Pac.  168. 
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rather  than  the  height  of  the  water  itself."  If  a  dam  or  obstruction 
may  be  erected  in  siieh  a  manner  as  not  to  injure  the  pbiinlilT,  this 
may  be  permitted.-"  Damaires  may  be  awarded  for  injuries  sulTered 
in  the  past."'  but  if  an  injunction  is  granted,  damages  for  llircatcned 
future  injuries  cannot  be  awarded."- 

3.  Abatement  of  Nuisances.  —  When  an  obstruction  in  a  stream  is 
of  such  a  character  as  to  cause  or  greatly  increase  the  danger  of  an 
overflow  of  the  stream  and  injury  to  the  property  of  other  persons,"' 
it  constitutes  a  nuisance  which  may  be  summarily  abated  l)y  the  peace- 
able action  of  any  person  injured,-*  or  by  the  courts,  at  the  instance 
of  the  person  injured,-''  or  of  the  state,  if  a  public  nuisance  is  cre- 
ated.-°  A  prior  action  at  law  need  not  be  maintained  before  seeking 
the  abatement  of  the  obstruction,^^  except  in  case  of  doubt  or  uncer- 


19.  Sprague  r.  Kanes  Falls  Elec.  Co., 
15S  App.  Div.  859,  144  N.  Y.  Supp.  15l2. 
But  see,  Sheffield  Car  Co.  v.  Constan- 
tine  Hvdraulic  Co.,  171  Mich.  423,  137 
N.  W.  "30.T.  Ann.  Cas.  1914B,  9S4. 

[a]  Indefiniteness. — A  judgment  pro- 
hibiting the  maintenance  of  a  dam  at 
such  a  heijiht  that  an  overflow  at  a 
specified  place  would  be  caused,  is  not 
void  for  indefiniteness.  Meveigh  v.  In- 
ternational Paper  Co.,  125  App.  Div. 
293,  109  N.  Y.  Supp.  574.  See  13 
Standard   Proc.    186. 

20.  \Yarner  V.  Maxwell,  124  Ga.  518, 
52  S.  E.  809. 

[a]  But  where  the  action.  Is  against 
employees  or  agents  and  their  princi- 
pal is  not  a  party  to  it,  the  judgment 
should  enjoin  any  obstruction  of  the 
stream.  Warner  V.  Maxwell,  124  Ga. 
518,  52  S.  E.  809. 

21.  California  Dev.  Co.  v.  New  Liv- 
erpool Salt  Co.,  172  Fed.  792,  97  C.  C. 
A.  214;  Roberts  v.  Vest,  126  Ala.  355, 
28  So.  412. 

Joining  claims  for  damages  and  in^ 
junction,  see  supra,  I,  C,  2,  a  and  d. 

fa]  If  no  basis  for  past  damages  Is 
alleged  in  the  complaint  a  mere  prayer 
for  damages  does  not  authorize  an 
award.  Watt  v.  Bobbins,  ICO  Iowa  587, 
142  N.  W.  387. 

[b]  If  an  injunction  is  refused  the 
court  nevertheless  may  fix  the  damages 
to  which  plaintiff  is  entitled.  Andrus 
f.  Berkshire  Power  Co.,  147  Fed.  76, 
77  C.  C.  A.  248. 

22.  Falcon  v.  Boyer,  157  Iowa  745, 
142  N.  W.  427. 

23.  Pettv  r.  San  Antonio  (Tex.  Civ. 
App.),  1«1  'S.  W.  224. 

[a]  The  fact  that  an  overflow  would 
occur  In   the   absence  of   the  obstruc- 


tion does  not  affect  the  right  to  abate 
the  obstruction  if  it  greatly  increases 
the  danger  and  probable  loss.  Petty  tj. 
San  Antonio  (Tex.  Civ.  App.),  181  S. 
W.  -224. 

24.  Mich.— Winchell  f.  Clark,  68 
Mich.  64,  35  N.  W.  907,  Miss.—  Board 
of  Supervisors  v.  Carrier  Lunib.  Co.,  103 
Miss.  324,  60  So.  326.  N.  H.— Amos- 
keag  Mfg.  Co.  r.  Goodale,  46  N.  H.  53. 

See  20  Standard  Proc.  670. 

[a]  Damages  for  the  removal  of  an 
obstruction  constituting  a  nuisance,  can- 
not be  recovered.  Pettv  r.  San  Anto- 
nio (Tex.  Civ.  App.),  ISl  S.  W.  224, 

25.  Ala, —  Central  of  Georgia  Ey. 
Co.  f.  Champion,  IGO  Ala.  517,  49  So. 
415.  Mo. —  Scheurich  v.  Southwest  Mo. 
L.  Co.,  109  Mo.  App.  406,  84  S.  W  1003. 
S.  0.— Woodstock  Hardwood  &  S.  Mfg. 
Co.  V.  Charleston  L.  &  W.  Co.,  63  S.  E. 
548.  Tenn. —  Harmon  v.  Carter,  59  S. 
W.  656. 

See  the  title  "Nuisances"  and  su- 
pra, I,  C,  2. 

[a]  A  board  of  supervisors  is  with- 
out authorit.v  to  declare  a  mill  dam 
to  be  a  nuisance.  Liles  v.  Cawthorn, 
78  Miss.  559,  29  So.  834. 

26.  Carnegie  Borough  v.  Pittsburgh, 
C.  C.  &  St.  L.  Ry.  Co.,  234  Pa.  472,  83 
Atl.  364;  Big  Horn  Power  Co.  r.  State, 
23  Wyo.  271,  148  Pac.  1110,  upholding 
the  right  of  the  state  to  sue.  See  20 
STANDAiiD  Proc.  685. 

[a]  Where  plans  of  any  dam  are, 
by  statute,  required  to  be  filed  with  the 
state  engineer,  the  construction  of  a 
dam  deviating  from  the  plans  as  filed 
constitutes  a  public  nuisance.  Big 
Horn  Power  Co.  r.  State,  23  Wyo.  271, 
US   Pac.   1110. 

27.  Mo. —  Scheurich      v.      Southwest 
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tamty.25  The  plaintiff  may  seek  both  damages  and  abatement  in  a 
single  action.29  The  bill  or  complaint  should  set  forth  the  facts  show- 
iilg  the  nuisance,^"  but  need  not  negative  the  acquirement  of  a  right 
to  maintain  the  obstruction  under  special  statutory  proceedings.^^ 

Under  miUdam  statutes,  in  some  states,  the  rem.edy  provided  by  the 
statute  is  exclusive  of  the  right  to  maintain  an  action  to  abate  the 
dam.^^ 

D.  Remedies  for  Diversion  op  Flow.  —  1.  Actions  for  Damages, 
a.  In  General.  —  If  the  water  of  a  stream  has  been  used  to  excess  by 
a  riparian  owner  or  otherwise  wrongfully  abstracted  or  diverted,  other 
riparian  o\\Tiers  may  maintain  an  action  in  tort,^^  for  the  recovery  of 
the  damages  sustained  by  them.^*  Any  invasion  of  the  right  of  a  ripar- 


Missouri  Light  Co.,  109  Mo.  App.  406, 
84  S.  W.  1003.  Pa.—  Carnegie  Bor- 
ough V.  Pittsburgh,  C.  C.  &  St.  L.  Ry. 
Co.,  234  Pa.  472,  83  Atl.  364  (even 
where  the  evidence  is  conflicting) ; 
Com.  V.  Stevens,  178  Pa.  543,  36  AtL 
166.  Tenn. —  Harmon  v.  Carter,  59  S. 
W.  656. 

28.  See  20  Standard  Proc.  682. 

29.  McCarv  v.  McLendon,  195  Ala. 
497,  70  So.  715;  Central  of  Georgia  Ry. 
Co.  V.  Champion,  160  Ala.  517,  49  So. 
415;  Scheurich  f.  Southwest  Missouri 
Light  Co.,  109  Mo.  App.  406,  84  S.  W. 
1003.     See  supra,  I,  C,  2,  a  and  d. 

[a]  The  recovery  of  double  dam- 
ages under  a  statute,  for  the  unauthor- 
ized maintenance  of  a  dam,  does  not 
prevent  the  plaintiff  from  being  enti- 
tled to  its  abatement.  Scheurich  v. 
Southwest  Missouri  Light  Co.,  109  Mo. 
App.  406,  84  S.  W.  1003. 

30.  See    20    Standard    Proc.    687. 
Complaint   for   injunction   generally, 

eee  supra,  I,  C,  2,  d. 

31.  Bingman  v.  Walter,  80  Kan.  617, 
103  Pac.  120;  Akin  f.  Davis,  11  Kan. 
580. 

32.  McDonald  v.  Apple  River  Power 
Co.,    164    Wis.   450,    160    N.   W.    156. 

Exclusiveness  of  statutory  remedy 
gcnf'rally.  see  the  title   "Statutes." 

I  :i  1  An  action  to  abate  tbe  dam 
will  not  be  dismissed  but  will  be  treat- 
ed as  an  action  under  the  statute.  Mc- 
Donald f.  Ai)ple  River  Power  Co.,  164 
Wis.  450,  160  N.  W.  156. 

33.  Green  Bay  &  M.  Canal  Co.  v. 
Kaukauna  Wat**  Power  Co.,  112  Wis. 
323,  H7  y.  W.  .S6J,  62  L.  R.  A.  579. 

34.  Ala. —  Alabama  Cons.  Coal  & 
Iron  Co.  v.  Turner,  115  Ala.  639.  39  So. 
603,  117  Am.  St.  Rep.  61.  Mass.— An- 
thony V.  Lapham,  5  Pifk.  175.  N.  J. 
Newark   v.     Chestnut     Hill     Land    Co., 


77  N.  J.  Eq.  23,  75  Atl.  644.  Pa.— 
Miller  v.  Hanover  &  McSherrytown 
Water  Co.,  240  Pa.  393,  87  Atl.  706 
(diversion  constitutes  a  trespass);  Irv- 
ing V.  Media,  194  Pa.  64S,  45  Atl.  482. 

[a]  An  action  of  trespass  on  the 
case  can  be  maintained  under  the  com- 
mon law  sj'stem  of  pleading  and  prac- 
tice. Buddington  r.  Bradley,  10  Conn. 
213,  26  Am.  Dec.  386;  Biglow  v.  Battle, 
15  Mass.  313. 

[b]  Trespass  can  be  maintained  un- 
der some  authorities.  Wagner  v.  Pu- 
rity Water  Co.,  241  Pa.  328,  88  Atl. 
484.  Contra,  Baer  v.  Martin,  8  Blackf. 
(Ind.)  317. 

[c]  An  underground  diversion  of 
the  waters  of  a  surface  stream  fur- 
nishes a  cause  of  action  for  the  dam- 
ages sustained.  Smith  r.  Brooklyn,  160 
N.  Y.  357,  54  N.  E.  787,  45  L.  R.  A. 
664;  Commissioners  of  Aberdeen  f. 
Bradford,  94  Md.  670,  51   Atl.  614. 

[d]  A  diversion  of  the  water  of  a 
stream  by  a  pennauent  work,  creating 
a  permanent  injury,  affords  ground  for 
the  recovery  of  the  entire  damage  in 
a  single  cause  cf  action.  Geer  »;.  Dur- 
liam  Water  Co.,  127  N.  C.  349,  37  S.  E. 
474;  Rider  v.  York  Haven  W.  &  P.  Co., 
251  Pa.  18,  95  Atl.  803.  As  to  suc- 
cessive suits,  see  generally  the  title 
"Successive  Suits;"  for  flowage,  see 
supra,  I,  C,  1,  c. 

[e]  Enjoining  Action  for  Damages. 
Maintenance  of  an  action  at  law 
for  the  recovery  of  damages  will  not  bo 
enjoined.  The  repeated  violation  of  a 
legal  right  giving  rise  to  numerous 
causes  of  actions  for  damages,  docs  not 
entitle  the  wrongdoer  to  ^o  into  equi- 
ty to  prevent  a  multifdicity  of  actions. 
Newark  v.  Chestnut  Hill  Land  Co.,  77 
N.  .T.   Kq.  23,   75   Atl.  614. 

Bights  and  remedies  of  riparian  own- 
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ian  o\vnt>r  ontitlos  him  to  n  recovery  of  nominal  damages,"  but  sub- 
stantial liamaizes  can  only  be  recovered  for  an  actual,  material  in- 
jury.'^'   An  action  of  ejectment  cannot  be  maintained." 

b.  Juri'iiJiction  aud  Vcnuc.^^ —  The  action  must  be  instituted  in 
the  courts  of  the  state  in  which  the  land  injured  by  the  diversion  is 
situated." 

c.  Parties.  —  A  person  in  possession  may  recover  for  an  injury  to 
his  possession,*"  and  a  reversioner  for  an  injury  to  the  reversion." 
A  subsequent  purchaser  of  land  nuiy  under  some  circumstances  recover 
for  a  prior  diversion  of  water-'^  0\\iiers  of  different  tracts  of  land 
cannot  join  in  an  action  to  recover  their  separate  damages."  But 
joint  owners  of  land  should  join  in  an  action  for  injury  to  it."  A 
tenant  in  common  may  recover  from  his  cotenant  for  the  wrongful 
diversion  of  water  from  the  common  property." 

d.  Plcodinqs.  —  The  complaint^"  should  set  forth  the  facts  showing 
the  right  of  plaintiff  in  the  watercourse,"^  and  the  acts  of  defendant 
constituting  an  invasion  of  that  right.'^  and  the  injury  sustained  by 
plaintiff."  ^ 


ers    against    appropciators,    see    infra, 

IV. 

35.  Newark  r.  Chestnut  Hill  Land 
Co.,  77  N.  J.  Eq.  23,  75  Atl.  644. 

[a]  The  fact  that  the  diversion  is 
in  reality  a  benefit  rather  than  an  in- 
jury, constitutes  no  defense.  East  Jer- 
sey Water  Co.  v.  Bigelow,  60  N.  J.  L. 
201  38  Atl.  631.  And  see,  Tillotson  v. 
Smi'th,  32  N.  H.  90,  64  Am.  Dec.  355. 

36.  Newark  v.  Chestnut  Hill  Land 
Co.,  77  N.  J.  Eq.  23,  75  Atl.  644. 

37  Newark  v.  Chestnut  Hill  Land 
Co.,  77  N.  J.  Eq.  23,  75  Atl.  644. 

38.  See  gpnerally  the  titles  "Juris- 
diction;"   "Venue." 

39.  Watts'  Admrs.  r.  Kinney,  23 
Wend.  (N.  Y.)  4T4,  afirmed,  6  Hill 
(N.  Y.)  82.     Compare  supra,  I,  C,  1,  b; 

1.  C,  2,  b. 

40.  Lund  r.  New  Bedford,  121  Mass. 
286.     Coirvpare  supra,   I,   C,  1,  d;   I,  C, 

2,  c. 

41.  Lund  1-.  New  Bedford.  121  Mass. 
286;  Tinsman  v.  Belvidere  Delaware  E. 
Co.,  25  N.  J.  L.  255,  64  Am.  Dec.  415, 
See  18  Standard  Proc.  453,  629. 

42.  See  i^fra,  this  note. 

[a]  A  subsequent  purchaser  of  land 
may  recover  for  a  diversion  instituted 
before  he  acquired  title,  when  the  di- 
version may  be  treated  as  a  contin- 
uing trespass  and  damages  were  not 
recovered  by  his  grantor.  Wagner  v. 
Purity  Water  Co.,  241  Pa.  328,  88  Atl. 
484. 

43.  Geurkink   r.  Petaluma,  112  Cal. 
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306,  44  Pac.  570;  Barham  v.  Hostetter, 
67  Cal.  272,  7  Pac.  689;  Konnow  v. 
Delmue,  23  Nev.  29,  41  Pac.  1074.  See 
supra,  I,  C,  1,  d;   I,  C,  2,  c. 

44.  Branch  r.  Doane,  17  Conn.  402. 
See  the  title  "Joint  Tenants;"  "Par- 
ties;" "Tenants  in  Common."  Com- 
pare 18  Standard  Proc.  625;  4  Stand- 
ard Proc.  640. 

[a]  Tenants  in  common  may  join 
in  maintaining  the  action.  Samuels  v. 
Elanchard,   25   Wis.    329. 

45.  Hines  r.  Hobinson,  57  Me.  324, 
99  Am.  Dec.  772;  Pillsbury  v.  Moore, 
44  Me.  154,  69  Am.  Dec.  91;  McLellan 
r.  Jenness,  43  Vt.  183,  5  Am.  Tfcp.  270. 
See  generally  the  title  "Tenants  in 
Common." 

46.  Complaint  in  actions  to  recover 
for  the  flowage  of  lands,  see  supra, 
I,  C,  1,  c. 

47.  Beavers  f.  Trimmer,  25  N.  J.  L. 
97;  Wilbur  v.  Brown,  3  Denio  (N,  Y.) 
356.    Compare    infra,    IV,    B,    4,    a. 

[a]  An  allegation  of  actual  user  of 
the  water  is  unnecessary.  Shotwell  V. 
Dodpe,  8  Wash.  337,  36  Pac.  254.  And 
see  Parker  r.  Griswold,  17  Conn.  288, 
42  Am.  Dec.  739. 

48.  Hulsman  v.  Todd,  96  Cal.  228, 
31  Pac.  39. 

49.  Alabama  Cons.  Coal  &  Iron  Co. 
V.  Turner,  145  Ala.  603,  39  So.  603,  117 
Am.  St.  Rep.  61;  Green  Bay  &  M.  Canal 
Co.  V.  Kaukauna  W.  P.  Co.,  112  Wis. 
323,  87  N.  W.  864.  62  L.  R.   A.  579. 

[a]    In  an  action  by  a  reversioner, 
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e.  Trial.  —  In  accordance  with  the  general  rules  elsewhere 
treated, ^°  it  is  ordinarily  a  question  of  fact  whether  a  diversion  was 
reasonable  in  amount  or  manner  of  use,^^  whether  a  prescriptive  right 
to  divert  the  water  had  been  acquired,^-  and  what  damages  were  sus- 
tained by  plaintiff."  A  material  variance  between  the  pleadings  and 
the  proof  will  prevent  a  recovery.^* 

2  Injunction.  —  a.  Generally.  —  Subject  to  the  general  principles 
and  rules  governing  the  granting  of  injunctions,^^  the  excessive  and 
unwarranted  use  of  the  water  of  a  stream,  or  its  improper  diversion  ^' 


the  declaration  must  either  state  an 
injury  of  such  a  nature  as  is  neces- 
sarily injurious  to  the  reversion  or 
expressly  allege  such  injury.  Tinsman 
V.  Belvi'dere  Delaware  R.  Co.,  25  N.  J. 
L.  255,  64  Am.  Dec.  415.  See  18 
Standard  Proc.  634. 

50.  See  the  title  "Province  Of 
Judge  and  Jury." 

51.  "White  r.  East  Lake  Land  Co., 
96  Ga.  415,  23  S.  E.  393,  51  Am.  St. 
Rep.  141;  Eraser  v.  Nerney,  89  Vt.  257, 
95  Atl.  501. 

52.  Baltimore  v.  Wollman,  123  Md. 
310,  91    Atl.  339. 

53.  Harris  f.  Norfolk  &  W.  R.  Co., 
153  N.  C.  542,  69  S.  E.  623,  138  Am. 
St.  Rep.  686,  31  L.  R.  A.   (N.  S.)   543. 

54.  Griffith  r.  Jenkins,  2  Allen 
(Mass.)  589;  Wilbur  r.  Brown,  3  Denio 
(N.  Y.)  356.  Sec  the  title  "Variance 
and  Failure  of  Proof." 

[a]  An  immaterial  variance  will  bo 
disrcfjardcd. .  Stein  r.  Burden,  29  Ala. 
127,  65  Am.  Dec.  394. 

55.  Conn. —  Watson  f.  New  Milford 
Water  Co.,  71  Conn.  442,  42  Atl.  265. 
an  injunction  will  not  issue  as  a  matter 
of  ri{i;ht.  Me, —  Wostbrook  Mfg.  Co.  r. 
Warren,  77  Me.  4.37,  1  Atl.  2l6,  no  in- 
junction where  diversion  is  temporary 
and  an  action  for  damafres  affords  an 
adequate  rcmedj'.  W.  Va. —  Becker  r. 
McGraw,  48  W.  Va.  530,  37  S.  E.  532. 

See  13  Standard  Proc.  118,  and  su- 
pra, I,  C,  2;  infra,  IV,  B. 

fal  The  plaintiff's  title  to  riparian 
lands  n«'ed  not  bo  firj^t  established  by 
an  action  at  law.  Burden  r.  Stein,  27 
Ala.  104,  62  Am.  Dec.  75H;  I'aterson  v. 
East  Jersfy  Water  Co..  74  N.  J.  Eq. 
49,  70  Atl. "472,  at  least  where  this  ob- 
jection is  not  made  by  answer.  But 
where  the  right  has  V)een  established 
at  law,  an  injunction  will  issue  as  a 
matter  of  course.  Harper,  Ilollings- 
worth  &  Darby  Co.  v.  Mountain  Water 


Co.,   65    N.  J.   Eq.   479,   56   Atl.   297. 

56,  Ala,— Burden  v.  Stein,  27  Ala, 
104,  62  Am,  Dec.  758.  Cal.— Huffner 
r.  Sawday,  143  Cal.  86,  94  Pac.  424. 
Ind. —  Bump  r.  Sellers,  54  Ind.  App, 
146,  102  N.  E,  875,  la.— Durst  v.  Puf- 
fett,  181  Iowa  14,  163  N.  \V.  201.  Kan, 
Campbell  v.  Grimes,  62  Kan,  503, 
64  Pac.  62,  a  waste  of  water  will  be 
enjoined,  N,  H. —  Roberts  v.  Claremont 
Realty  &  L,  Co.,  73  N.  11.  121,  59  Atl. 
619.  N.  Y. —  Duesler  v.  Johnstown, 
24  App.  Div.  608,  48  N.  Y.  Supp,  683, 
Pa. —  Hoffman  v.  Strong,  49  Pa.  Super. 
546.  Tenn. —  Webster  v.  Harris,  111 
Tenn.  668,  69  S,  W,  7S2,  59  L.  R,  A. 
324.  Tex.— Santa  Rosa  Irr.  Co.  v. 
Pecos  River  Irr.  Co,  (Tex,  Civ,  App.), 
92  S,  W,  KI14,  Wash,— Longmire  v- 
Yakima  Highlands  Irr,  &  L.  Co,,  95 
Wash.  302,  163  Pac,  782;  Rigney  r.  Ta- 
coma  Light  &  Water  Co.,  9  Wash.  576, 
38  Pac.   147,  26  L.  R.  A,  425. 

[a]  Diversion  Not  a  Permanent 
Wrong. —  A  diversion  by  a  dam  and 
ditch  will  not  be  considered  as  work- 
ing an  original  and  permanent  injury, 
for  whicli  an  action  at  law  for  damages 
is  the  proper  romedj',  but  rather  as 
creating  a  continuing  and  varying  in- 
jury entitling  the  person  injured  to  re- 
lief in  equity.  Falcon  f,  Boyer,  157 
Iowa  745,  142  N.  W,  427.  As  to  action 
for  damages  se(>  supra,  I,  D,  1. 

[bl  Wrongful  diversion  Is  a  con- 
tinuous act  and  an  injunction  is  not  to 
bo  conpilered  as  dispossessing  defend- 
ants of  any  riglit  in  property  reduced 
to  possession.  Fresno  Canal  &  Irr.  Co. 
r.  People's  Ditch  To.,  174  Cal.  441, 
163  Pac.  497. 

fc]  Diversion  of  waters  for  railroad 
uses,  see,  H.irris  r.  Norfolk  &  W.  R. 
Co.,  153  N.  C.  542,  69  S.  10.  623,  138 
Am.  St,  Rep.  6*^6,  31  L.  R.  A.  (N.  S.) 
513;  Scranton  Gas  &  Water  Co,  v.  Del- 
aware, L,  &  W.  R,  Co.,  240  Pa,  604,  88 
Atl,    24,    47    L,    R.    A.    (N.    S.)    710. 
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will  be  enjoined.  Subtorranoan  streams,"  and  usually  roourrinp; 
flood  waters,'"  arc  governod  by  the  same  rule.  A  chan^^e  in  the  loca- 
tion of  the  channel  of  a  stream  to  tlie  injury  of  another  will  be  en- 
joined.'"-' A  \vroni:ful  diversion  will  be  enjoined  altlu)Ufi:h  no  actual 
damage  is  intlicted,  where  the  diversion  miixht  ripen  into  a  ri^dit  ad- 
verse to  the  plaintiff.""  When  a  diversion  is  inaiie  by  a  municipality 
or  public  service  corporation  which  could  acquire  the  right  to  take  the 


[d]  Diversion  of  water  from  a  mill 
will  be-  eu joined.  Stock  v.  Jefferson, 
114  Mich.  357,  72  N.  W.  132,  38  L.  R.  A. 
355. 

[e]  Pollution  of  a  stream  by  plain- 
tiff constitutes  uo  defense  iu  equity 
to  a  diversion  by  defendant,  an  upper 
riparian  owner.  Weidmann  Silk  Dyeing 
Co.  r.  East  Jersey  Water  Co.,  88  N.  J. 
Eq.    397,    102    Atl.    858,    lp56. 

A  mandatory  injunction  will  issue  in 
a   proper    case.     See    infra,    I,    D,   2,    f. 

57.  Cal. —  Los  Angeles  v.  Pomeroy, 
124  Cal.  597,  57  Pac.  585;  Southern  Pac. 
E.  Co.  r.  Dufour  95  Cal.  615,  30  Pac. 
783,  19  L.  R.  A.  92.  See  Katz  v.  Wal- 
kinshaw,  141  Cal.  116,  70  Pac.  663,  74 
Pac.  766,  99  Am.  St.  Rep.  35,  64  L.  R. 
A.  236.  Ga. —  Saint  Aniand  v.  Leh- 
man, 120  Ga.  253,  47  S.  E.  949,  Ind. 
Gagnon  v.  French  Lick  Springs  Hotel 
Co.,  163  Ind.  687,  72  N.  E.  849,  68  L. 
R.  A.  175.  la. —  Barclay  v.  Abraham, 
121  Iowa  619,  96  N.  W.  lOSO,  100  Am. 
St.  Rep.  305,  64  L.  R.  A.  255. 

[a]  The  diversion  of  imderground 
waters  which  feed  a  surface  stream, 
will  be  enjoined.  Cal. —  Barton  Land 
&  W.  Co.  V.  Crafton  Water  Co.,  171  Cal. 
89,  152  Pac.  48;  Verdugo  Canyon  Water 
Co.  V.  Verdugo,  152  Cal.  655,  93  Pac. 
1021;  Montecito  Valley  Water  Co.  v. 
Santa  Barbara,  144  Cal.  578,  77  Pac. 
1113.  N.  J. —  Harper,  Hollingsworth 
&  Darby  Co.  v.  Mountain  Water  Co., 
65  N.  J.  Eq.  479,  56  ^tl.  297,  after  a 
judgment  at  law  has  been  obtained. 

58.  Miller  v.  Madera  Canal  &  Irr. 
Co.,  155  Cal.  59,  99  Pac.  502,  22  L.  R. 
A.  (N.  S.)  391;  Thompson  v.  New  Ha- 
ven Water  Co.,  86  Conn.  597,  86  Atl. 
585,  45   L.  R.   A.    (N.   S.)    457. 

[a]  The  diversion  of  flood  waters 
will  not,  howevrr,  be  enjoined  where 
plaintiff  would  make  no  beneficial  use 
of  them.  U.  S. —  Eastern  Oregon  Land 
Co.  f.  Willow  River  Land  &  Irr, 
Co.,  187  Fed.  466,  applying  the 
law  of  Oregon.  Cal. —  Fifield  v.  Spring 
Valley  W^ater  Works,  130  Cal.  552,  62 
Pac.  1054;   Edgar  V.  Stevenson,  70  Cal. 
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286,  11  Pac.  704.  Neb.— Crawford  Co. 
r.  Hathaway,  67  Neb.  325,  93  N.  W.  781, 
108  Am.  St.  Rep.  647,  60  L.  R.  A.  889. 

59.  la. —  Falcon  v.  Boyer,  157  Iowa 
745,  142  N.  W.  427.  Minn.— Aubol  v. 
Grand  Forks  Lumb.  Co.,  131  Minn.  180, 
154  N.  W.  968.  But  see,  Minnesota 
Loan  &  Trust  Co.  v.  St.  Anthony  Falls 
W.  P.  Co.,  82  Minn.  505,  85  N.  W.  520. 
Mo. —  Desberger  v.  University  Heights 
Realty  &  Dev,  Co,,  126  Mo.  App.  206, 
102  S.  W.  1060.  N.  J.— Shields  v. 
Arndt,  4  N.  J.  Eq.  234.  Wis. — Kim- 
berly  &  C.  Co.  v.  Hewitt,  75  Wis.  371, 
44  N.  W.  303. 

[a]  When  a  stream  carries  sewage 
and  causes  noxious  odors,  acts  which 
would  divert  the  stream  to  a  i)lace  near- 
er the  premises  of  another  person  will 
be  prevented.  Desberger  v.  University 
Heights  Realty  &  Dev.  Co.,  126  Mo. 
App.  206,  102  S.  W.  1060. 

60.  U.  S. —  California  Pastoral  &  A. 
Co.  V.  Enterprise  Canal  &  Land  Co., 
127  Fed.  741.  Cal.— Miller  v.  Enter- 
prise Canal  &  L.  Co.,  169  CaL  415,  147 
Pac.  567;  Shurtleff  v.  KeVer,  103  Cal. 
24,  124  Pac.  724;  Anaheim  Union  Water 
Co.  V.  Fuller,  150  Cal.  327,  88  Pac.  978, 
11  L.  E.  A.  (N.  S.)  1062  (distinguish- 
ing Modoc  L.  &  L.  Co,  V.  Booth,  102 
Cal.  151,  36  Pac.  431);  Southern  Cali- 
fornia Inv.  Co.  V.  Wilshire,  144  Cal. 
68,  77  Pac.  767;  Gould  v.  Eaton,  117 
Cal.  539,  49  Pac.  577,  3S  L.  K.  A.  181. 
Ga. —  Chestatee  Pyrites  Co.  v.  Cavenders 
Creek  G,  M.  Co.,  118  Ga.  255,  45  S.  E. 
2G7.  But  see  Stoner  v.  Patten,  136 
Ga.  483,  71  S.  E.  802.  N.  J.— Patcr- 
son  V.  East  Jersey  Water  Co.,  74  N.  J. 
Eq.  49,  70  Atl.  472.  N.  Y.— Amster- 
dam Knitting  Co.  v.  Dean,  162  N.  Y. 
278,  56  N.  E.  757  (where  the  act  com- 
plained of  might  be  the  foundation 
or  evidence  of  an  adverse  right);  Dues- 
ler  V.  Johnstown,  24  App.  Div.  608,  48 
X.  Y.  Supp.  683;  Fischer  v.  Trustees  of 
Clifton  Springs,  121  N.  Y.  Supp.  163. 
Pa. —  Griffiths  v.  Monongahela  R,  Co., 
232  Pa.  639,  81  Atl.  713,  Ann.  Cas. 
1912D,    13.     Wash.— Raymond    v.    Wil- 
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water  by  eminent  domain  proceedings,  equity  may  leave  the  party 
injured  to  his  remedy  at  law.®^  When  a  diversion  has  continued  for 
such  a  period  of  time  that  the  artificial  condition  created  has  in  fact 
become  a  natural  condition,  restoration  of  the  original  condition  will 
be  enjoined.^- 

A  cause  of  action  for  damages  for  the  wrongful  diversion  of  a  stream 
may  be  joined  with  one  for  an  injunction  against  its  continued  diver- 
sion.°^ 

b.  Jurisdiction  and  Venue.  —  If  it  has  control  of  the  necessary  par- 
ties, a  court  of  the  state  where  the  injury  is  done,  may  enjoin  a  diver- 
sion in  another  state.*^*  The  venue  of  the  action  is  governed  by  the 
general  rules  elsewhere  treated.°° 

c.  Parties.^^  —  An  action  to  enjoin  a  diversion  of  the  water  of  a 
stream  may  be  maintained  by  a  lessee,^^  or  by  a  person  who  purchased 
the  land  after  the  diversion  was  commenced,*^^  or  by  the  state  under 
certain  circumstances.'''-'  It  is  not  necessary  that  all  the  riparian  owa- 
ers  be  parties  to  the  action.'*^  But  persons  whose  interests  are  sep- 
arate may  join  in  an  action  to  prevent  a  diversion  which  injures  them 


lapa  Power  Co.,  98  Wash.  317,  167  Pac. 
914,  But  see  Coulee  Live  Stock  Co.  f. 
Plu\-iu3  Development  Co.,  75  Wash. 
109,  134  Pac.  684.  W.  Va.— Roberts 
f.  Martin,  72  W.  Va.  92,  77  S.  E.  535. 

61.  Conn. — New  Haven  Water  Co. 
f.  Wallingford,  72  Conn.  293,  44  Atl. 
235.  N.  Y. —  Rider  v.  Amsterdam,  31 
Misc.  375,  05  N.  Y.  Supp.  579.  Wash. 
Habermann  v.  Ellensburg  Gas  &  Wa- 
ter  Co.,   100   Wash.   229,   170   Pac.   571. 

Compare  22  Standard  Proc.  115. 

62.  Ind. —  Burk  f.  Simonson,  104 
Ind.  173,  2  N.  E.  309,  3  N.  E.  826,  54 
Am.  Rep.  304.  N.  Y.— Belknap  v. 
Trimble  3  Paige  577.  S.  C— Middle- 
ton  V.  Gregorie,  2  Rich.  L.  631.  Vt. — 
Woodbury  f.  Short  17  Vt.  387,  44  Am. 
Dec.  344, 

63.  Watterson  v.  Saldunbehere,  101 
Cal.  107,  35  Pac.  432.  See  supra, 
I,  C,  2,  a;    13  Standaki)   Pkoc.   99. 

[a]  Causes  of  actions  for  damages 
to  several  plaintiffs  (cannot  be  joiuud 
witli  a  cause  of  action  for  an  injunc- 
tion. Barliam  v.  llostotter,  G7  Cal.  272, 
7  Pac.  GS9.  See  13  Standard  Proc.  100, 
note  58, 

64.  Millor  &  Lux  r.  Rickey,  127 
Ted.  573,  aflirmcd,  152  Fed.  11,  81  C.  C. 
\.  207.  Sec  17  Standard  Proc.  764, 
776,  780,  785  note  28  [a];  supra,  I, 
0,  2,  b.  But  Heo,  Stillnian  r.  White 
]inrk  Mfg.  Co.,  3  Woodb.  &  M.  438,  23 
Ked.   Caa.   No.    l-V'l''- 

65.  See  the  title  "Venue."  Com- 
pare supra  I,  C,  2,  b;   infra,  II,  B,  2; 


IV,  B.  2;  12  Standard  Proc.  1024. 

[a]  Action  may  be  instituted  in 
the  county  in  which  the  diversion  was 
made  or  in  the  one  in  which  the  land 
injured  is  located.  Deseret  Irr,  Co.  v. 
Mclntyre,    16    Utah    398,    52    Pac.    628. 

[b]  If  suit  is  commenced  in  a  coun- 
ty other  than  that  in  which  the  ripa- 
rian land  injured  is  situated,  the  court 
has  jurisdiction,  though  the  defendant 
is  entitled  to  a  change  of  venue  to  the 
latter  county  if  he  properly  requests  it. 
Miller  v.  Madera  Canal  &  Irr.  Co.,  155 
Cal,  59,  73,  99  Pac.  502,  22  L,  R,  A. 
(N.  S.)  391;  McClatchy  v.  Laguna 
lands  Ltd.,  32  Cal.  App.  718,  164  Pac. 
n .  Sec  t  he  titles  "  Change  of  Venue; ' ' 
' '  Venue. ' ' 

66.  See  generally  the  titles  "In- 
junctions;" "Parties," 

67.  California  I'astoral  &  A,  Co,  V, 
Enterprise  Canal  &  Land  Co.,  127  Fed. 
741;  Ilcilbron  r.  Kings  River  &  F.  Onual 
Co.,  76  Cal.  11,  17  I'ac.  933;  Ileilbron 
r.  Fowler  Switch  Canal  Co.,  75  Cal.  426, 

17  Pac.  535,  7   Am,  St.  Rep.  183.     See 

18  Standard   Proc.   458. 

68.  Duesler  v.  Johnstown,  24  App. 
Div.   608,   48   N,   Y.   Supp.   683, 

69.  See  Wilson  v.  East  Jersey  Wa- 
ter Co,,  78  N,  J.  Eq.  329,  79  Atl.  440, 
by    the   attorney    general. 

70.  Grand  Rapids  Water-Power  Co. 
V.  Hensley,  75  Wis.  399,  44  N,  W,  640; 
Kaukauna  Water-Power  Co.  v.  Green 
Bay  &  M.  Canal  Co.,  75  Wis.  385,  44 
N.  W.  638. 
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all.**  thousrh  thoy  onnnot  recover  their  several  daniaf^es  in  such 
action.^-  Pei*sous  whose  several  acts  comhine  to  work  an  injury  to 
j)laiutitY  may  be  joined  as  deleudauts.^^ 

d.  Pleadings.  —  Pursuant  to  the  fjrencral  rules  elsewhere  treated/* 
the  complaint  should  state  the  faets  showing  th(^  riirht  of  plaintiir  to 
have  the  llow  of  the  water  continued,"  and  the  wron^'ful  diversion  of 
the  tlow  by  the  defendant."  Where  a  continuing:  injury  is  set  up, 
irreparable  injurj'  need  not  be  otherwise  shown. ^^ 

e.  Hearing  or  Trial.  —  The  hearing:  or  trial  proceeds  as  in  other 
similar  cases."'*  If  injunetive  relief  cannot,  for  some  reason,  be 
awarded,  jurisdiction  may  be  retained  to  determine  the  damages." 

f .  Belief.  —  Wliether  a  temporary  injunction  shall  issue  is  a  matter 
lying  largely  within  the  discretion  of  the  court.®" 


71.  Cal.— (.'Imrchill  r.  L.iuer,  84 
Cal.  233,  24  Pac.  107.  Mass.— Ballou 
v.  Hopkinton.  4  Gray  324.  Nev.— 
Ronnow  r.  Delmue,  23  Nev.  29,  41  Pac. 
1074.  N.  y.— Reid  v.  Giflford,  1  Hopk. 
Ch.  416.  Wis. —  Grand  Eapids  Water- 
Power  Co.  r.  Bensley,  75  Wis.  399,  44 
X.  W.  (i40. 

Joinder  of  plaintiffs  in  an  action 
for  damages  for  diversion  see  supra,  I, 
D,  1,  c;  in  an  action  for  flowage  of 
lands,  I,  C,  1,  d;  I,  C,  2,  c. 

72.  See  Barham  v.  Hostetter,  67  Cal. 
272,  7  Pac.  689;  13  Standard  Proc. 
100,  note  58, 

73.  Hillman  v.  Xewington,  57  Cal. 
56.  See  generally  the  titles  "Injunc- 
tions;"   "Parties." 

74.  See  generally  the  titles  "Bills 
and  Answers;"  "injunctions;"  Com- 
pare   supra,    I,    B,    2,    c;    1,    C,    2,    d. 

75.  Winnipiseogee-  Lake  Co.  v. 
Young,  40  N.  H.  420.  See  13  Stand- 
ard Proc.  56,   61,   63. 

76.  United  States  Freehold  Land  & 
Emigration  Co.  v.  Gallegos,  89  Fed. 
769,  32  C.  C.  A.  470  (need  not  allege 
prior  benefitial  appropriation);  Huls- 
man  r.  Todd,  96  Cal.  22S,  31  Pac.  39. 
See  13  Standard  Proc.  68,  72.  Compare 
infra,  IV,  B,  4,  a. 

77.  Unitod  States  Freehold  L.  & 
Emigration  Co.  v.  Gallegos,  89  Fed.  709, 
32  C.  C.  A.  470.  See  the  title  "Tres- 
pass." 

78.  See  the  titles  "Hearing;" 
"Trial;"  and  13  Standard  Proc.  155, 
172;  supra,  I,  B,  2,  d;  I,  C,  2,  e;  infra, 
IV,  B,   5. 

[a]  Title  acquired  by  prescription 
can  be  shown  under  a  general  allega- 
tion of  ownership.  MontCfito  Valley 
Water   Co.   r.   .Santa  Barbara,    144   Cal. 


578,  77  Pac.  1113.    Sec  the  title  "Ti- 
tle"   and    13   Standard   Proc.   03. 

[b]  Ordinarily  the  question  wheth- 
er a  watercourse  exists  is  a  question 
of  fact,  but  when  the  facts  are  uudis- 
]iutcd  it  becomes  a  question  of  law. 
Falcon  v.  Boyer,  157  Iowa  745,  142 
X.   W.  427. 

79.  Whaley  v.  New  York,  83  App. 
Div.  6,  81  N.  Y.  Supp.  1043,  where  the 
diversion  is  discontinued.  See  13  Stand- 
ard Proc.  200,  203;  infra,  I,  D,  2,  f. 

80.  U.  S.— California  Pastoral  &  A. 
Co.  r.  Enterprise  Canal  &  Land  Co., 
127  Fed.  741.  Cal.— Fresno  Canal  & 
Irr.  Co.  V.  People's  Ditch  Co.,  174  Cal. 
441,  163  Pac.  497;  Miller  v.  Madera 
Canal  &  Irr.  Co.,  155  Cal.  59,  99  Pac. 
502,  22  L.  R.  A.  (N.  S.)  391;  Porters 
Bar  Dredging  Co.  V.  Boaudry,  15  Cal. 
App.  751,  115  Pac.  951.  Ga.— Oosta- 
naula  Min.  Co.  v.  Miller,  145  Ga.  90, 
88   S.   E.   562. 

[a]  Averments  of  the  verified  com- 
plaint unsupported  by  aftidavits,  may 
be  sufficient  to  justify  tlie  issuance  of 
an  injunction.  Porters  Bar  Dredging 
Co.  f.  Beaudry,  15  Cal.  App.  751,  115 
Pac.  951.  See  13  Standard  Proc.  118, 
146,  et   seq. 

[b]  Effect. —  The  granting  of  a  tem- 
porary injunction  involves  no  adjudi- 
cation upon  the  merits  binding  upon 
the  court  at  the  hearing  for  a  perma- 
nent injunction.  Fresno  Canal  &  Irr. 
Co.  V.  People's  Ditch  Co.,  174  Cal.  441, 
163   Pac.   497. 

[c]  if  the  sworn  answer  denies  all 
the  averments  of  the  complaint  which 
are  the  basis  of  a  claim  for  relief,  a 
temporary  injunction  will  ordinarily 
be  dissolved  unless  irreparable  loss 
would     follow.       Lauderdale     v.     Mc- 
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The  decree  may  restrain  the  defendant  from  continuing  the  wrong- 
ful diversion,^^  although  only  nominal  damages  are  found  to  have 
been  inflicted."  A  mandatory  injunction  to  remove  a  dam  or  other 
obstruction,®^  or  to  restore  a  stream  to  its  former  channel,®*  will  issue 
in  a  case  requiring  such  relief.  But  defendant  cannot  be  compelled 
to  maintain  artificial  diverting  works  and  regulate  their  use,®^  though 
at  his  request  to  avoid  injury  to  him,  he  may  be  permitted  to  maintain 
a  dam  so  long  as  he  conducts  to  the  plaintiff  by  artificial  channels  the 
flow  to  which  the  latter  is  entitled.®*'  Damages  for  the  injury  sus- 
tained may  also  be  awarded,®''  even  though  an  injunction  is  refused.®® 

3.  Abatement  of  Nuisances.  —  The  diversion  of  w^ater  from  speci- 
fied streams  has  by  some  statutes  been  made  a  nuisance,  to  abate  which 
an  action  may  be  maintained.®^ 

E.  Remedies  for  Pollution  of  Stream.  —  1.  Actions  for  Dam- 
ages.—  a.  In  General.  —  An  action  may  be  maintained  for  the  re- 
covery of  damages  sustained  by  a  riparian  owner  by  the  unwarranted 
pollution  of  a  stream  creating  a  nuisance,^"  even  though  the  acts  of 


Allister,  193  Ala.  175,  68  So.  984.  See 
13  Stand.\rd  Proc.  158  and  the  "En- 
cyclopaedia OF  Evidence,"  titles 
"Answers;"    "Injunctions." 

ffl]  The  fact  that  an  adverse  claim 
is  made  is  no  fjround  for  the  issuance 
of  a  temporary  in.tunotion  since  the 
commencement  of  the  action  interrupts 
the  acquirement  of  a  title  by  prescrip- 
tion. Biggs  V.  Leffingwell,  62  Tex.  Civ. 
App.   665,   132   S.   W.   902. 

81.  Montecito  Valley  Water  Co.  v. 
Santa  Barbara,  144  Cal.  578,  77  Pac. 
1113. 

82.  Amsterdam  Knitting  Co.  v. 
Dean,  ]62   N.  Y.  278,  56  N.   E.  757. 

83.  Baumgartner  r.  Bradt,  207  111. 
345,  69  N.  E.  912;  Falcon  v.  Bover,  157 
Iowa  745,  142  N.  W.  427.  Sec  supra, 
I,  B,  2.  e;  I,  C,  2,  a;  12  Standard 
Pboc.   999. 

84.  Qa. —  Goodrich  V.  Georgia  R. 
&  Bkg.  Co.,  115  Ga.  340,  41  S.  E.  659. 
m. —  Baumgartner  v.  Bradt,  207  111. 
345,  69  N.  E.  912.  Minn.— Aubol  r. 
Grand  Forks  Lumb.  Co.,  131  Minn.  ]'<6, 
1.54  N.  W.  96S.  Wash.— Rigncv  r.  Ta- 
coma  L.  &  W.  Co.,  9  Wash.  '576,  38 
Pac.  147.  26  L.  B.  A.   125. 

85.  Mace  r.  :Mace,  40  Ore.  586,  67 
Pac.  660,  68  I'ac.  737. 

86.  Harrington  r.  Dcmaris,  46  Ore. 
Ill,  77  Pac.  603,  82  Pac.  14,  1  L.  R.  A. 
(N.  S.)  756,  Comj)arc  infra,  IV,  B, 
6,     a. 

87.  Falcon  r.  Boyer,  157  Iowa  745, 
142  N.  W.  427.  See  Whaley  f.  New 
York,  83  App.  Div.  6,  81  N.  Y.  Supp. 


1043;  Harrington  v.  Demaris,  46  Ore. 
Ill,  77  Pac.  603,  82  Pac.  14,  1  L.  R.  A. 
(N.   S.)    756,   supra,    I,    C,   2,    f. 

[a]  Where  the  injury  is  a  contin- 
uing one  and  an  injunction  is  issued, 
damages  can  only  be  awarded  for  such 
injuries  as  have  been  suffered  to  the 
date  of  trial.  Falcon  v.  Boyer,  157 
Iowa   745,   142   N.  W.  427. 

88.  Stock  V.  Hillsdale,  155  Mich. 
375,  119  N.  W.  435. 

89.  McClatchy  v.  Laguna  Lands 
Ltd.,  32  Cal.  App.  718,  164  Pac  41. 
See    generally    the    title    "Nuisances." 

[a]  The  threatened  creation  of  the 
nuisance  will  be  enjoined.  McClatchy 
V.  Laguna  Lands  Ltd.,  32  Cal.  App. 
718,   164   Pac.   41. 

[b]  Abatement  of  nuisances  caus- 
ing the  flowage  of  lands,  sec  supra,  I, 
C,  3;  of  nuisances  caused  by  the  pol- 
lution   of    waters,    see    infra,    I,    E,    3. 

90.  Ala.— Atlanta  &  B.  A.  L.  Ry. 
V.  Wood,  160  Ala.  657,  49  So.  426; 
Alabama  Consol.  Coal  &  Iron  Co.  v. 
Vines,    151    Ala.    398,    44    So.    377    (by 

I  mining    debris);    Tennessee    Coal,    Iron 
'  &  R.  R.  Co.  r.  Hamilton,   100  Ala.  252, 
I  14    So.    107,   40    Am.    St.    Rep.    -IS;    Yo- 
lande    Coal    &    Coke    Co.    r.    Pierce,    12 
I  Ala.    App.    431,    08    So.    503.     Conn.— 
•  Watyon   r.  New   Milford,   72  Conn.  501. 
'  45   Atl.   167.   77   Am.  St.   Rep.  345;    No- 
lan   r.    New   Britain.    69    Conn.    668,   38 
Atl.   703.     ni.— Voss   r.   Chicago   Sand- 
oval  Coal   Co.,  165  111.  App.  505.     Ind. 
I  Muncie   Pulp  Co.   r.  Kecsling,   160   Ind. 
I  479,    76   N.    E.    1002;    Weston    Paj-er   Co. 
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plaintiff  contrilnitcd  to  his  injiiry,^^  or  other  persons  Imvo  oontrihuted 
to  tho  pollntion."-  the  liability  in  the  latter  case  hein<?  joint  and  sev- 
eral.'*'' SuhjiH't  to  the  limitations  elsewhere  discussed,"'*  successive 
actions  for  reeurrinsr  injuries  may  he  maintained. "° 

b.     PIcaclivcjs  aud  Proof.  —  Pursuant  to  the   rules  elsewhere   dis- 
cussed, the  facts  constituting  the  nuisance  should  be  set  forth,  as  well 


r.  Pope.  155  Tiul.  394,  57  N.  E.  710, 
56  L.  R.  A. 'SDO.  la.— Bovd  r.  Oska- 
loosa.  179  Iowa  3S7,  IGl  N.  W.  491; 
Hollonbcck  r.  Marion.  116  Iowa  69,  89 
N.  W.  210.  Ky. —  Kinnaird  v.  Stand- 
ard Oil  Co.,  S9  Kv.  468,  12  S.  W.  937, 
25  Am,  St.  Rep.  545,  7  L.  R.  A.  451; 
Hunter  r.  Tavlor  Coal  Co.,  16  Ky.  L. 
Rep.  190.  Me.— Franklin  Wharf  Co. 
r.  Portland,  67  Me.  46,  24  Am.  Rep.  1. 
Mass. —  ^orse  r.  Worcester,  139  Mass. 
3S9.  2  N,  E.  694.  Mont.— Durf ee  r. 
Granite  Mountain  Min.  Co.,  13  Mont. 
181,  33  Pac.  3.  N.  Y.— Chapman  v. 
Rochester,  110  N.  Y.  273.  18  N.  E.  88, 
6  Am.  St.  Rep.  366,  1  L.  R.  A.  296. 
N.  D. —  McDonough  t%  Russell-Miller 
Milling  Co.,  38  N.  D.  465,  165  N.  W. 
504.  iPa. —  Stevenson  v.  Ebervale  Coal 
Co.,  201  Pa.  112,  50  Atl.  SIS,  88  Am. 
St.  Rep.  SOS.  E.  I. —  Inman  v.  Tripp, 
11  R.  I.  520,  23  Am.  Rep.  520.  Tex.— 
Mexia  Light  &  P.  Co.  v.  Johnson  (Tex. 
Civ.  App.),  120  S.  W.  534;  Benjamin 
f.  Gulf,  C.  &  S.  F.  Ry.  Co..  49  Tex.  Civ. 
App.    473,    108    S.    W.    408. 

See  generally  the  title   "Nuisance." 

[a]  If  the  nuisance  created  is  a  pub- 
lic nuisance  an  action  for  damages  may 
be  maintained  by  any  person  suffer- 
ing a  special  injurv.  Nolan  V,  New 
Britain,  69  Conn.  668,   38  Atl.  703. 

[b]  Trespass  on  the  case  is  the 
common-law  form  of  remedy  available 
to  the  person  injured,  the  injury  being 
consequential  in  its  nature.  Ala. — 
Parsons  v.  Tennessee  Coal,  Iron  &  R. 
Co.,  186  Ala.  84.  64  So.  591.  Conn.— 
Piatt  Bros.  &  Co.  v.  Waterbury,  80 
Conn.  179,  67  Atl.  508,  125  Am.  St. 
Eep.  111.  Ga. —  Satterfield  v.  Rowan, 
83  Ga.  187,  9  S.  E.  677.  Miss.— Miss- 
issippi Mills  Co.  V.  Smith,  69  Miss. 
299,  11  So.  26,  30  Am.  St.  Rep.  546. 
See  generally  the  title  "Case  (the 
Action    of    Trespass    on    the)." 

[c]  A  nonriparian  owner  who  di- 
verts water  from  a  stream  takes  it 
as  he  finds  it  and  cannot  recover  for 
in.iuries  caused  by  impurities  it  con- 
tains. Newcastle  v.  Harvey,  54  Ind. 
App.  243,  102  N.  E.  878. 
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[d]  If  poisonous  or  deleterious  sub- 
stances are  so  placed  upon  one's  land 
that  they  are  likely  to  wash  down  into 
a  stream,  and  tney  do  so,  a  cause  of 
action  arises  for  the  recovery  of  dam- 
ages suffered  by  a  lower  riparian 
owner.  Newcastle  v.  Harvey,  54  Ind. 
App.  243  102  N.  E.  878;  Nebo  Consol. 
Coal  &  Coking  Co.  v.  Lynch,  141  Ky. 
711,   133    S.   W.   763. 

[e]  A  purchaser  of  land  with  knowl- 
edge of  the  pollution  of  the  stream 
running  through  it  is  not  estopped  from 
maintaining  an  action  for  damages. 
Virginia  Hot  Springs  Co.  v.  Grose,  108 
Va.   476.   56    S.   E.   222. 

91.  Bowman  v.  Humphrey,  132  Iowa 
234,  109  N.  W.  714,  6  L.  R.  A.  (N.  S.) 
1111  (overruling  Ferguson  f.  Firme- 
nich  Mfg.  Co.,  77  Iowa  576,  42  N.  W. 
448,  14  Am.  St.  Rep.  319);  Silver 
Spring  Bleaching  &  Dyeing  Co.  V. 
Wanskuck  Co.,  13  R.  I.  611. 

92.  m.— Kewanee  v.  Otley,  204  IlL 
402,  68  N.  E.  388.  N.  D.—  McDonough 
r.  Russell-Miller  Milling  Co.,  38  N.  D. 
465,  165  N.  W.  504.  Okla.— Gushing 
r.   High,    175   Pac.   229. 

[a]  Where  the  condition  causing 
the  injury  was  created  by  a  prede- 
cessor in  title  of  the  defendant,  no 
cause  of  action  exists  unless  defendant 
is  shown  to  have  had  notice  of  the 
facts.  Glenn  v.  Crescent  Coal  Co.,  145 
Kv.  137,  140  S.  W.  43,  37  L.  R.  A. 
(N.    S.)    197. 

93.  West  Muncie  Strawboard  Co. 
r.  Slack,  164  Ind.  21,  72  N.  E.  879; 
McDaniel  v.  Cherryvale,  91  Kan.  40, 
136  Pac.  899,  50  L.  R.  A.  (N.  S.)  388. 
But  see  McDonough  v.  Russell-Miller 
Milling  Co.,  38  N.  D.  465,  165  N.  W. 
504. 

94.  See  20  Standard  Proc.  671,  and 
the  title   "Successive  Suits." 

[a]  If  the  injury  is  permanent  the 
damages  should  be  recovered  in  a  sin- 
gle action.  Pelham  Phosphate  Co.  v. 
Daniels,  21  Ga.  App.  547,  94  S.  E.  846. 

95.  Piatt  Bros.  &  Co.  v.  Waterbury, 
80  Conn.  179,  67  Atl.  508,  125  Am.  St. 
Rep.   Ill;   Portsmouth   Cotton  Oil  Eef. 
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as  the  plaintiff's  interest  and  injun\®«  Plaintiff  is  entitled  to  recover 
upon  proof  of  possession  of  land  without  showing  ownership."  Spe- 
cial damages  cannot  be  recovered  unless  they  are  alleged  in  the  com- 
plaint.''«  Sub.ject  to  the  rules  elsewhere  treated,^^  it  is  ordinarily  a 
question  of  fact  whether  the  acts  of  defendant  in  fact  polluted  the 
stream,^  or  constituted  a  reasonable  use  of  the  stream,^  or  whether  the 
injury  complained  of  was  caused  by  the  pollution.^ 

2.     Injunctions.  —  a.     In  General.  —  The  threatened*  or  continued 
unwarranted  pollution  of  a  watercourse  may  be  enjoined,^  though  it  is 


Corp.   f.   Richardson,    118   Va.   667,   88 
8.  E.  317. 

96.  See  20  Standard  Prog.  674  et 
eeq. 

[a]  Negligence  on  the  part  of  the 
defendant  need  not  be  alleged.  Hay- 
nor  V.  Excelsior  Springs  Light,  P.  H. 
&  W.  Co..  129  Mo.  App.  691,  108  S.  W. 
580,  See  20  Standard  Proc.  674,  note 
30. 

[b]  A  direct  averment  that  the 
use  of  a  stream  is  unreasonable  need 
not  he  made.  Muncie  I'lilp  Co.  v.  Mar- 
tin,  23  Ind.   App.   558,  55   N.  E.   796, 

97.  Thomas  r.  Ohio  Coal  Co..  199 
HI.  App.  50.  See  20  Standard  Proc. 
675, 

98.  Cal.— Potter  r.  Froment,  47 
Cal.  1G5.  Md.— Ellicott  r.  Lamborne, 
2  Md.  131,  Va,— Portsmouth  Cotton 
Oil  Ref.  Corp,  r.  Richardson,  118  Va. 
667,   88   S.   E.   317. 

See  20  Standard  Proc.  676  and  the 
title  "Injuries  to  Persons  and  Prop- 
erty. ' ' 

99.  See  the  title  "Province  of 
Judge  and  Jury." 

1.  Tennessee  Coal,  Iron  &  R.  Co. 
V.  Wright,   192  Ala.  422,  68  So.  339, 

2.  Conn. —  Lawton  r.  Herrick,  83 
Conn,  417,  76  Atl.  986,  Ind,  Muncie 
Pulp  Co,  V.  Koontz,  33  Ind.  App.  532, 
70  N.  E.  990.  N.  H.— Haves  v.  Wal- 
dron,  44   N,  H.  580,  84   Am.  Dec.   105, 

3.  Central  of  Georgia  Rv.  Co.  V. 
Conville.  8   Ala.   App.  520,  62  So,   973. 

4.  Missouri  v.  Illinois,  180  U.  S, 
208,  21   Sup.   Ct.   ?,?.],  ■}.-.   I,,   ed.  497. 

fa]  A  reasonable  probability  that 
pollution  of  a  Htream  will  be  caused 
by  the  contemplated  acts  of  the  de- 
fendants must  be  shown  to  exist  before 
an  injunction  will  issue.  Columbia 
Ave.  Sav.  Fund  r.  Prison  Commission, 
92  Fed.  801;  Hutchinson  v.  Delano,  40 
Kan.  345,  26   Pac.   740, 

5.  U,  S,—  Sandusky  Portland  Ce- 
ment  Co,   r,   Dixon   Pure  Ice   Co..   221 


Fed.  200,  136  C.  C,  A,  610,  L,  R,  A. 
1915  E,  1210;  Thropp  v.  Harpers  Fer- 
ry Paper  Co.,  142  Fed.  690,  74  C.  C.  A. 
22;  Indianapolis  Water  Co.  v.  Ameri- 
can Strawboard  Co.,  57  Fed.  1000, 
Ala.— Drake  r.  Ladv  Enslev  Coal,  etc., 
Co,,  102  Ala.  501,  14  So.  749,  48  Am, 
St.  Rep,  77,  24  L.  R.  A.  64.  Ariz.— 
Arizona  Copper  Co.  v.  Gillespie,  12 
Ariz.  190,  100  Pac.  465,  affirmed,  230 
U.  S.  46,  33  Sup,  Ct,  1004,  57  L,  ed. 
1384,  Cal. —  Peterson  v.  Santa  Rosa, 
119  Cal.  3S7,  51  Pac,  557;  People  v. 
San  Luis  Obispo,  116  Cal.  617,  48  Pac, 
723,  Conn, —  Lawton  r,  Herrick,  83 
Conn.  417,  76  Atl.  986,  to  prevent  a 
multiplicity  of  actions.  Del, —  Jessup 
&  Moore  Paper  Co.  v.  Ford,  6  Del,  Ch, 
52,  33  Atl,  618.  Ga.— Horton  v.  Ful- 
ton, 130  Ga.  466,  60  S.  E.  1059.  111.— 
Kewanee  v.  Otley,  204  111.  402,  68  N.  E. 
388.  Ind. —  Weston  Paper  Co.  r.  Pope, 
155  Ind.  394,  57  N.  E.  719,  56  L.  R.  A. 
899.  Compare  Barnard  v.  Shirley,  151 
Ind.  160,  47  N.  E.  671,  41  L.  R.  A. 
737.  Ky. — Herr  r.  Central  Kentucky 
L.  Asylum,  110  Ky.  282,  61  S.  W,  283, 
Md.— Gladfclter  v.  Walker,  40  Md.  1. 
Mass, —  Middlesex  Co.  r,  Lowell,  149 
Mass,  509,  21  N.  E.  872.  Minn.— Her- 
ger  V.  Minneapolis  Gaslight  Co.,  60 
Minn.  296,  62  N.  W.  336,  Miss.—  Miss- 
issippi Mills  Co,  f.  Smith,  09  Miss.  299, 
11  So.  26.  30  Am.  St.  Rep.  546.  Mo.— 
Fischer  v.  Missouri  Pae.  Rv.  Co.  liJo 
Mo.  App,  37.  115  S.  W,  477;  Schu- 
macher r.  Sliawhan,  93  ;^^o.  App.  573, 
67  S.  W.  717.  N.  J,— Worthen  V. 
White  Spring  Paper  Co.,  74  N.  .1.  Eq. 
647,  70  Atl.  468;  Boarh  r.  Sterling  Iron 
&  Zinc  Co.,  54  N.  J.  Eq.  65,  33  Atl.  286, 
affirmed,  .55  N.  J.  Eq,  824,  41  Atl.  1117. 
N.  Y,— New  York  r,  Blum,  208  N,  Y. 
237,  101  N.  E.  869;  Strobel  v.  Kerr 
Salt  Co.,  164  N.  Y.  303,  58  N,  E.  142, 
79  Am.  St.  Rep.  643.  51  L.  R.  A.  687. 
Ohio.— Columbus  &  H.  Cnnl  &  Iron  Co. 
V.    Tucker.   48    Ohio    St.    41,    26    N,    E, 
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nlso  n  statutory  offonso/'  anil  no  prosont  use  of  tlio  water  is  being 
iutorfored  with,'  umler  eircumstaiu't^s  and  conditiotis  j,'(Mi('rally  con- 
trollini,'  eourts  of  o«iuity  in  the  issuance  of  injum-tions.^  Tiie  fact  that 
plaint itT  has  also  jiolluted  the  stream  to  the  injury  of  lower  riparian 
owners."  or  that  otlu>r  persons  eonlribute  to  tlie  ])ollution^"  constitutes 
no  defense.  Past  acts  furnish  no  ground  for  an  injunction,  unless 
their  continuance  or  repetition  appears  likely." 

b.     rartics.^-  —  An  action  to  enjoin  pollution  may  be  maintained  by 


630,  29  Am.  St.  Ecp.  52S,  12  L.  R.  A. 
577.  Ore. — rrovolt  r.  Bailey,  02  Ore. 
58,  121  Pac.  961;  Brown  r.  Gold  Coin 
Min.  Co..  48  Ore.  277,  86  Tae.  361. 
Pa. —  itcCune  r.  Pittsburgh  &  Balti- 
more Coal  Co..  238  Pa.  83,  85  Atl.  1102; 
Keppt^l  f.  Lohiffh  Coal  &  Nav.  Co.,  200 
Pa.  649,  50  Atl.  302.  R.  I.— Riclnnond 
Mfg.  Co.  r.  Atlantic  De  Laine  Co.,  10 
E.  I.  106,  14  Am.  Kcp:  058.  S.  C— 
Griffin  r.  National  Light  &  Thorium 
Co.,  79  S.  C.  351,  60  S.  E.  702.  Tex.— 
Teel  V.  Rio  Bravo  Oil  Co.,  47  Tex.  Civ. 
App.  153,  104  S.  W.  420.  Va.— Me- 
Kinnev  r.  Trustees  of  E.  &  H.  Col- 
lege, 117  Va.  763,  86  S.  E.  115;  Shoff- 
ner  v.  Sutherland,  111  Va.  298,  08  S.  E. 
996.  Wash. —  Aberdeen  v.  Lvtle  Log- 
ging &  M.  Co.,  58  Wash.  368,  108  Pac, 
945. 

[a]  Pollution  of  a  spring  through 
percolations  from  deleterious  matters 
deposited  on  the  surface  of  the  ground 
will  be  enjoined.  Gilmore  f.  Royal 
Salt  Co.,  84  Kan.  729,  115  Pac.  541,  34 
L.  E.  A.  (N.  S.)  48. 

[bl  The  fact  that  defendant  haa 
violated  penal  statutes  does  not  entitle 
plaintiff  to  an  injunction.  "He  must 
recover,  if  at  all.  by  proof  of  inva- 
sion of  his  own  rights."  McBonough 
V.  Russell-Miller  Milling  Co.,  38  N.  D. 
465,  165  N.  W.  504. 

[c]  If  the  nuisance  is  a  public  one 
any  person  suffering  special  injury  may 
maintain  tlie  action.  Bovd  r.  Schreiner 
(Tex.   Civ.   App.),   116   S.   W.    100. 

6.  Cardwell  v.  Austin  (Tex.  Civ. 
App.),  IGS  S.  W.  385. 

7.  Mass. —  Parker  f.  American  Wool- 
en Co.,  195  Mass.  .591,  81  N.  E.  468, 
10  L.  R.  A.  (N.  S.)  584.  N.  J.— Wor- 
then  V.  White  Spring  Paper  Co.,  74 
N.  J.  Eq.  647,  70  Atl.  468.  N.  Y.— 
Storm  King  Paper  Co.  r.  Firth  Carpet 
Co.,  184  App.  Div.  514,  172  N.  Y.  Supp. 
83. 

But  see,  Sullivan  v.  .Tones,  13  Ariz. 
229,    108    Pao.    476,     an     appropriator 
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making  no  present  use  of  water  cannot 
enjoin  its  pollution. 

8.  McDonnugh  r.  Russell-Miller  Mill- 
ing Co.,  38  N.  D.  405,  105  N.  W.  504. 
See    13    Stakoard   Proc.    118. 

[a]  The  fact  that  plaintiff's  damage 
may  be  slight  cotnpared  with  the  ex- 
pense of  discontinuing  the  injurious 
condition,  is  no  reason  for  refusing 
an  injunction.  Whalen  &  Union  Bag 
&  Paper  Co.,  208  N.  Y.  1,  101  N.  E. 
S05.  But  see  13  Standard  Proc.  128, 
131. 

fb]  If  the  plaintiff  "with  reason- 
able cost,  can  remedy  the  pollution  of 
the  stream,  he  should  do  so  and  be  left 
to  his  action  for  damages  against  the 
defendant.  But  as  the  defendant  is 
the  wrongdoer,  and  the  polluii>n, 
while  it  lasts,  is  prohibitive  of  t'.io 
use  of  the  water  for  complainant's 
pulp  mill  and  destructive  of  its  busi- 
ness, it  is  but  just  that  the  remedy 
should  be  pointed  out,  its  cost  shown  to 
be  reasonable,  and  its  success  should 
be  fairlv  certain."  Thropp  r.  Har- 
pers Ferry  Paper  Co.,  142  Fed.  090, 
74  C.  C.  A.  22.  But  see  Arizona  Cop- 
per Co.  t\  Gillespie,  12  Ariz.  190,  100 
Pac.  405. 

9.  West  Arlington  Imp.  Co.  v. 
Mount  Hope  Retreat,  97  Md.  191,  54 
Atl.  982. 

10.  Md. —  West  Arlington  Imp.  Co. 
r.  Mount  Hope  Retreat,  97  Md.  191, 
54  Atl.  982.  Mass. —  Parker  v.  Amer- 
ican Woolen  Co.,  195  Mass.  591,  8]  N. 
E.  468,  10  L.  R.  A.  (N.  S.)  584.  N.  J. 
Beach  r.  Sterling  Iron  &  Zinc  Co.,  54 
X.  J.  Eq.  65,  33  Atl.  28f),  affirmed,  55 
N.  .L  Eq.  824,  41  Atl.   1117. 

11.  McDonough  v.  Russell-Miller 
Milling  Co.,  38  N.  D.  465,  165  N.  W. 
504. 

Damages  for  past  acts,  see  infra,  I, 
E,  2,  d. 

'l2.'  See  generally  the  titles  "Injunc- 
tions;" "Parties;"  and  compare  .supra, 
I,  B,  2,  b;  I,  C,  2,  c;  I,  D,  2,  c; 
ivfra  IV,  B,  3. 
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an  appropriator  of  water  from  a  stream,^^  but  not  by  a  bare  licensee  ^* 
Several  owners  of  different  property  affected  may  join  in  the  action.^'^ 
And  persons  who,  acting:  independently,  contribute  to  the  pollution  of 
a  stream,  may  be  joined  as  defendants.^'' 

c.  Pleadings.  —  The  pleadings  are  governed  by  the  general  prin- 
ciples applicable  to  suits  for  injunction  and  more  particularly  to 
restrain  nuisances." 

d.  Relief.  —  As  in  other  similai  cases  the  relief  should  be  adapted 
to  the  equities  of  the  case,'^  and  the  decree  may  be  enforced  in  the 
usual  way  by  contempt  proceedings."  Damages  for  past  injuries  may 
be  recovered  in  the  suit  as  incidental  or  alternative  relief/"  unless 
there  are  several  plaintiffs  with  separate  damages.'^ 

3.    Abatement  of  Nuisances.  —  When  the  pollution  of  a  watercourse 
amounts  to  a  nuisance,  it  may  be  abated  by  the  usual  methods."^ 
4    Offenses. — Acts  causing  the  pollution  ^^  of  a  stream  to  the  in- 


13.  Arizona  Copper  Co.  i".  Gillespie, 
12  Ariz.  190,  100  Pac.  465,  affirmed,  230 
U.  .S.  46,  33  Sup.  Ct.  1004,  57  L.  ed. 
1384. 

fa]  An  appropriator  who  is  mak- 
ing no  use  of  water  is  not  entitled  to 
an  injunction.  Sullivan  v.  Jones,  13 
Ariz.   229,   108  Pac.  476. 

14.  Fairplav  Hvdraulic  Min.  Co.  v. 
Weston,  29  Colo.  125,  67  Pac.  160. 

15.  TT.  S. —  Norton  v.  Colusa  Par- 
rot Min.  &  Smelt.  Co.,  167  Fed.  202. 
Ga.— Ilorton  v.  Fulton,  130  Ga.  466, 
60  S.  E.  10.o9.  N.  J.— Orev  v.  Pater- 
son,  58  N.  J.  Eq.  1,  42  Atl.  749.  N.  Y. 
Strobel  r.  Kerr  Salt  Co.,  164  N.  Y. 
303,  58  N.  E.  142,  79  Am.  St.  Rep.  643, 

51  L.  R.  A.  687.  Pa.— Williams  v. 
I'nion  Imp.  Co.,  1  Pa.  Dist.  288. 
Tex.— To<'l  r.  Rio  Bravo  Oil  Co., 
47   T"x.   Civ.   Apji.   153,   104  S.  W.   420. 

Joinder  of  plaintiffs  in  actions  for 
flowaKe  of  lands,  sec  supra,  I,  C,  1,  d; 
I,  (',  2,  c;  in  actions  for  diversion  of 
water,  see  supra,  I,  D,  1,  c;  I,  D,  2,  c. 

16.  U.  S. —  Norton  v,  Colusa  Parrot 
Min.  *;  Smelt.  Co.,  167  Fed.  202.  Me. 
Lock  wood  C'o.  f.  Lawrrncp,  77  Me.  297, 

52  Am.  St.  Rep.  763.  Son  13  Standard 
Pboc.  38;  the  title  "Parties;"  and 
supra,  I,  D,  1,  c.  Mo. —  State  ex  rel. 
Federal  L.  Co.  r.  Dearinp,  244  Mo.  25, 
148  S.  W.  618. 

17.  See  generally,  the  titles,  "Bills 
and  Answers;"  "Injunctions;"  "Nui- 
sances;" and  siipra^  I,  I'.,  2,  b;  1,  (', 
2;   I,  D,  2,  c;   I,  D,  3. 

18.  See  cases  cited  supra,  I,  E,  2, 
a.    See    also    13    Sta.vdard    Proc.    192, 


198;   and  supra  I,  B,  2,  e;   I,  C,  2,  g; 
I,  D,  2,  f. 

[a]  Constructing  Settling  Basin. — 
When  it  appears  to  be  practicable  to 
drain  debris  into  a  settling  basin,  de- 
fendant will  be  allowed  to  construct 
and  maintain  such  basins.  Arizona 
Copper  Co.  v.  Gillespie,  12  Ariz.  190, 
100  Pac.  465. 

19.  Lawton  v.  Herrick,  83  Conn.  417, 
76  Atl.  986.  And  see,  Gorham  v.  New 
Haven,  79  Conn.  670,  66  Atl.  505.  Seo 
also  13  Standard  Proc.  285,  and  tlie 
title    "Contempt." 

20.  Kopjiel  r.  Lehigh  Coal  &  Nav. 
Co.,  200  Pa.  649,  50  Atl.  302.  See  13 
Staxd.vrd  Proc.  200,  203. 

Contra,  Norton  v.  Colusa  Parrot  Min. 
&  Smelting  Co.,  167  Fed.  202,  defend- 
ant   cannot    bo    deprived    of   jury    trial. 

I  a]  Damages  may  be  apportioned 
among  defendants  who  have  contributi'd 
to  the  iniurv.  Wiialen  r.  Union  Bag 
&  Paper  Co.,'  145  App.  Div.  1,  129  N. 
Y.   Supp.   391. 

21.  See  13  Standard  Proc.  100,  note 
58,  and  supra,  I,  C,  2,  a  and  d. 

22.  See  the  titles  "Health;" 
"Nuisances;"  and  supra,  I,  C,  3;  I, 
E,  1  and  2;  ivfra,  I,  E,  4.  See  also 
Pa. — Dixon  r.  SheiTer,  46  Pa.  Super. 
■152,  summary  proceeding  by  health 
commissioners.  S.  C — Slate  r.  R;ui- 
Uin,  3  S.  C.  438,  16  Am.  Rep.  737.  Tex. 
liovd  V.  Schreiner  (Tex.  Civ.  App.), 
116    S.   W.    100. 

23.  Thomas  r.  Ohio  Coal  Co.,  199 
III.  App.  50;  Voss  r.  Chicago  Sandoval 
Coal  Co.,   165  111.  App.  565. 

Vol.  XXVI 


98 


WATERS  A\D  WATKKrorRS!ES 


jury  of  riparian  proprietors,  are,  by  various  statutes,  made  criminal.^* 

F.  L.vKiis  AND  Ponds. — The  unreasonable  tliversion  or  abstraction-" 
of  the  waters  of  a  lake  or  pond  entitles  a  person  injured  to  recover 
the  dnniaires  sustained  by  him,'"  or  an  injunction  to  prevent  the 
wrong  nuiy  issue.-'  The  llowage  of  land  by  raising  the  level  of  a 
lake  or  pond  or  artificially  draining  it  is  actionable,-^  or  will  be 
restrained  by  injunction.-^  The  pollution  of  the  water  of  a  lako 
to  the  injury  of  riparian  owners  will  be  enjoined.^"  If  the  bed 
and  waters  of  a  lake  are  held  in  private  ownership  by  one  person, 
he  may  enjoin  the  use  of  the  lake  by  others  without  his  consent.^^ 

G.  Enforcement  of  Eights  in  Bed  and  Banks  of  Watercourses. — 
Ejectment  may  be  maintained  to  recover  the  bed  or  banks  of  a 
stream,^^  or  land  formed  by  accretion,^^  or  recession^"*  of  the  waters  of 
a  stream  or  lake.     An  action  to  quiet  title  to  such  land,^'^  or  for 


24.  See  the  statutes  and  the  fol- 
lowing: la. —  State  v.  Glucose  Sugar 
Kef.  Co.,  117  Iowa  524,  91  N.  W.  794. 
Ky.— Com.  r.  T.  J.  Megibbcn  Co.,  101 
Ky.  195,  40  S.  W.  694,  1093.  Mo.— 
State  V.  Excelsior  Springs  L.  P.  H.  & 
W.  Co.,  212  Mo.  101,  110  S.  W.  1079, 
126  Am.  St.  Eep.  563,  holding  the  stat- 
ute void  for  '  uncertainty.  Ohio. — 
State  V.  Frieberg,  49  Ohio  St.  585,  31 
N.  E.  SSI,  containing  form  of  indict- 
ment. Tex.— Gulf,  C.  &  S.  F.  R.  Co. 
17.  Reed,  80  Tex.  362,  15  S.  W.  1105, 
26  Am.  St.  Rep.  749, 

[a]  Jurisdiction. —  When  a  stream 
is  polluted  in  one  county  and  the  in- 
jury is  suffered  in  another  county  the 
courts  of  the  latter  county  have  juris- 
diction over  the  offense.  State  v.  Glu- 
cose Sugar  Ref.  Co.,  117  Iowa  524,  91 
N.  W.  794;  Com.  V.  Louisville  &  N.  R. 
Co.,  175  Ky.  267,  194  S.  W.  345.  And 
see  Indian  Refining  Co.  v.  Com.  (Ky.), 
117  S.  W.  274. 

[b]  Punishment  as  nuisance,  sec 
State  r.  Rankin,  3  S.  C.  488,  16  Am. 
Rep.   737,   and    the   title    "Nuisances." 

25.  Diversion  of  waters  of  a  stream, 
see  supra,   I,  D. 

26.  Valparaiso  City  Water  Co.  r. 
Dickover,  17  Ind.  App.  233,  46  N.  E. 
591;  State  r.  Great  Falls  Mfg.  Co.,  76 
N.  H.  373.  83  Atl.  126. 

[a]  "Great  ponds"  are  ponds  more 
than  ten  acres  in  area  and  the  legisla- 
ture may  authorize  the  diversion  of 
their  waters  without  paj'ment  of  com- 
pensation to  riparian  owners.  Amer- 
ican Woolen  Co.  r.  Kennebec  Water 
Dist.,   102   Me.   153,  66  Atl.  316. 

27.  Neal  v.  Rochester,  156  N.  Y. 
213,   50   N.   E.   803;    Lakeside  Irr.   Co. 
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f.   Kirby   (Tex.   Civ.  App.),  166   S.   W. 
715. 

[a]  The  removal  of  ice,  if  result- 
ing in  lowering  the  level  of  a  lake,  will 
be  enjoined.  Sanborn  v.  Peoples  Ice 
Co.,  82  Minn.  43,  84  N.  W.  641,  83  Am. 
St.  Rep.  401,  51  L.  R.  A.   829. 

[b]  Persons  to  whom  defendant  has 
contracted  to  furnish  water  are  not 
necessary  parties  to  an  injunction  ac- 
tion. Lakeside  Irr.  Co.  t*.  Kirby  (Tex, 
Civ.    App.),    166    S.    W.    715. 

[c]  The  state  cannot  enjoin  the 
drainage  of  a  lake  unless  it  has  title 
to  the  bed  of  the  lake.  State  v.  Jones, 
143  Iowa  398.  122  N.  W.  241. 

28.  Wadman  r.  Trout  Lake  Lumb. 
Co.,   130  Minn.  80,   153  N.  W.  269. 

29.  Gatz  r.  Diessner,  106  Minn.  117, 
118   K  W.  255. 

Flowage  of  land  by  streams,  see 
supra,  1,  C. 

30.  Battle  Creek  v.  Goguac  Resort 
Assn.,    181    Mich.    241,    148   N.   W.   441. 

Pollution  of  streams,  see  supra,  I,  E. 

31.  Fuller  v.  Fisk,  43  Pa.  Super. 
489. 

32.  Hanson  v.  Stinehoff,  139  Cal. 
169,  72  Pac.  913. 

[a]  Increasing  the  depth  of  water 
in  the  channel  of  a  stream  does  not 
constitute  a  taking  of  possession  for 
which  an  action  of  ejectment  can  be 
maintained.  Burke  r.  Carlinville  Wa- 
ter Co.,  176  111.  555,  52  N.  E.  266. 

33.  Dowdle  v.  Wheeler,  76  Ark.  529, 
S9    S.   W.   1002,   113   Am.   St.   Rep,   106. 

34.  See  Bank  of  Coushatta  r.  Yar- 
borough,   139   La.   510,    71    So.    784. 

35.  la. —  Morrow  v.  Mutz,  159  Iowa 
652,  140  N.  W.  896.  N.  D.— Brignall 
V.  Hannah,  34   N.  D.   174,   157   N.  W. 
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trespass  upon  it,^^  may  also  be  maintained.  When  the  thread  of  a 
gtreani  constitutes  a  boundary  line,  a  suit  in  equit}-  to  determine 
its  location  niav  be  maintained.^' 

n.  ARTIFICIAL  RESERVOIRS  AND  WATERCOURSES.— 
A.  Actions  for  Damages. — 1.  In  General. — An  action  for  dam- 
ages may  be  maintained  for  injuries  caused  by  the  giving  way  of 
the  walls  or  embankment  of  a  reservoir  or  artificial  watercourse,^* 
or  of  a  dam,^^  or  the  bursting  of  a  water  tank.'*"  No  liability  at 
taches  for  a  loss  attributable  to  vis  major  or  inevitable  accident.'** 
An  action  may  also  be  maintained  for  damages  caused  by  seepage 
through  the  banks  of  a  diteh,  canal,  or  levee,*-  or  by  the  insufficiency 
or  negligent  construction  of  an  artificial  watercourse  constructed  to 
take  the  place  of  a  natural  one,*^  or  by  flowage  of  land  caused  by 
the  obstruction  of  a  ditch,  drain,  canal,  or  other  artificial  water 
way.'**    A  person  who  is  actually  in  possession  under  claim  of  o'wiier- 


1042.     Ore.— Pearcy  v.  Bybee,  20  Ore 
385,  26  Pac.  233. 

36.  See  the  title  "Trespass"  and 
infra,   this  note. 

fa]  The  construction  of  a  dam 
across  a  stream  by  the  owner  of  one 
bank,  constitutes  a  trespass  as  to  the 
owner  of  the  other  bank  upon  -whose 
land  the  dam  abuts  and  gives  rise  to 
a  cause  of  action.  Knowlton  Bros.  v. 
Xew  York  Air  Brake  Co.,  169  App. 
Div.  324,  154  "N.  Y.  Supp.  675. 

37.  Sartori  f.  Dennv-Renton  Clay 
&  r-onl  Co.,  77  Wash.  1G6,  137  Pac.  494. 

Proceedings  to  fix  boundaries,  see  IS 
Sta.ndakd   Puoc.   051,   et    soq. 

Jurisdiction  of  equity  to  fix  bounda- 
ries, SOP  18  Standard  Proc.  G51,  652, 
65G,'  note  53   [a]. 

38.  Sloss-ShefBeld    Steel    &   Iron   Co.  i 
r.    McCullough,    177    Ala.    448,    59    So. 
210,  .slush  pond  of  an  iron  mine. 

[a]  Forms  of  complaint,  see,  Sloss- 
Sheffield  Steel  &  Iron  Co.  f.  McCul- 
longh,  177  Ala.  488,  59  So.  210. 

39.  Kan.— Davis  r.  Sim.  100  Kan. 
66.  163  Pap.  622.  Mo.— Murphy  r. 
Gillum,  73  Mo.  App.  487.  Mont.— 
Frederick  r.  Hale,  42  ^font.  15.'?,  112 
Pac.  70. 

[a]  Variance. — Where  negligenco 
in  constructing  a  dam  of  insuflicient 
Btrength  ia  charged,  proof  that  the 
dam  gave  w-ay  after  water  ran  over 
its  top,  softening  and  disintegrating 
it,  does  not  constitute  a  variance.  Da- 
vis  r.  Rim,   100  Kan.  66.   163   Pac.  622. 

40.  Weaver  Mercantile  Co.  r.  Thur- 
mond, 68  W.  Va.  530,  70  S.  E.  126,  33 
L.  R.  A.   (N.  S.)    1061. 


41.  Ala. —  Alabama  Cons.  Coal  & 
Iron  Co.  v.  Turner,  145  Ala.  639,  39 
So.  60.3,  117  Am.  St.  Eep.  61.  Conn.— 
Bridgeport  v.  Bridgeport  Hydraulic  Co., 
81  Conn.  84,  70  Atl.  650.  "Va.— Amer- 
ican Locomotive  Co.  v,  Hoffman,  105 
Va.  343,  54  S.  E.  25,  6  L.  R.  A.  (N. 
S.)   252. 

42.  Cal. —  Parker  v.  Larsen,  86  Cal. 
236,  24  Pac.  989,  21  Am.  St.  Eep.  30. 
Colo.— Canon  City  &  C.  C.  R.  Co.  v. 
Oxtoby,  45  Colo.  214,  100  Pac.  1127 
(seepage  from  railroad  borrowpit); 
Beaver  Creek  S.  L.  Ditch  Co.  f.  Elling, 
27  Colo.  App.  252,  148  Pac.  273.  Mass. 
Wilson  f.  New  Bedford,  108  Mass.  2G1, 
11  Am.  Rep.  352.  Mich.— Scott  r. 
Longwell,  139  Mich.  12,  102  N.  W.  230. 
Nev. —  Shields  r.  Orr  Extension  Ditch 
Co.,  23  Nev.  349,  47  Pac.  194.  N.  Y.— 
Pixley  V.  Clark,  35  N.  Y.  520,  91  Am. 
Dec.  72;  Schwarzonbach  f.  Electric  Wa- 
ter Power  Co.,  101  App.  Div.  345,  92 
N.  Y.  Supp.  187.  Pa.— Welliver  v. 
Irondale  Electric  L.  H.  &  P.  Co.,  38 
Pa.  Super.  26.  Tex. —  Indiana  Co-op. 
Cannl  Co.  r.  Orav  (Tex.  Civ.  App.),  184 
S.  W.  242;  Texas  &  P.  Ry.  Co.  f.  O'Ma- 
honev,  24  Tex.  Civ.  App.  631,  60  S.  W. 
902.  ' 

43.  Powers  t*.  St.  Louis,  I.  M.  &  S. 
Ry.  Co.,  71  Mo.  App.  540;  Christensen 
1?.  Omaha  Ice  &  Cold  Storage  Co.,  92 
Neb.  245,  138  N.  W.  141,  41  L.  R.  A. 
(N.    S.)    1221. 

44.  Reams  r.  Clopine,  78  Neb.  166, 
110  N.  W.  550;  Miner  f.  Nichols,  24 
R.  I.   190.  52   Atl.  893. 

fa]  The  plaintiff  need  not  be  the 
owner  of  the  land  in  order  to  maintain 
the  action   against  trespassers.     Reams 
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ship,*'  or  the  o^^^lol^  thoiiirh  a  tenant  bo  in  possossion,*"  may  miaintain 
an  aotion.  Wronulul  injury  to  or  ilestruclion  of  artidcial  works  for 
the  appropriation  or  diversion  ol'  wator  is  actidnabK'.'' 

2.  Pleadings.  —  The  facts  essential  to  liability  must  be  alleged." 
"Where  the  porsou  constructing  an  artificial  work,  which  has  sub. 
sequently  broken,  is  regarded  as  an  insurer  of  its  safety,  negligence  in 
its  construction  or  maintenance  need  not  be  alh^ged  ;"•"  but  where  he 
is  only  i-hargcablc  with  the  exercise  of  a  higli  degree  of  care,  an 
allegation  of  negligence  is  required.^" 

The 'negligent  conduct  should  be  specifled'^^^  in  accordance  with 
the  general  rules  elsewhere  discussed." 

A  right  acquired  by  grant  or  license,'^^  or  by  prescription,"  to 
do  the  acts  complained  of  constitutes  an  affirmative  defense  which 
must  be  specially  pleaded. 

B.  Inji-nctions. — 1.  In  General. —  Acts  constituting  wrongful 
interference  with  an  artificial  w^atercourse,^^  or  wdth  the  water  in 


V.  Clopine,  78  Neb.  166,  110  N.  W.  550. 
Compare   supra,    I,    C. 

45.  Davis  r.  Sim,  100  Kan.  66,  163 
Pac.  622.  See  Sloss-Sheffield  Steel  & 
Iron  Co.  r.  McCullough,  177  Ala.  448, 
59  So.  210. 

46.  Welliver  v.  Irondale  Electric 
L.  H.  &  P.  Co.,  38  Pa.  Super.  26,  for 
the  permanent  injury  to  the  land. 

47.  Gustin  v.  Harting,  20  Wyo.  1, 
121   Pac.  522,  Ann.  Cas.   1914C,  911. 

[a]  The  holder  of  a  parol  license 
to  maintain  a  flume  has  an  action  for 
damages  for  interference  with  it.  Gus- 
tin f-  Harting,  20  Wyo.  1,  121  Pac. 
522,  Ann.  Cas.  1914C,  911. 

48.  See  generally  4  Standard  Proc. 
641,  ct  Foq.,  and  the  titles  "Declara- 
tion and  Complaint;"  "Injuries  to 
Person  and  Property." 

[a]  When  the  insufficiency  of  a 
canal  or  artificial  watercourse  con- 
structed to  take  the  place  of  a  natural 
waterway  is  charged,  the  fact  that  the 
latter  would  have  been  adequate  to 
care  for  the  freshet  causing  the  dam- 
age must  appear.  Powers  v.  St.  Louis, 
I.  ^L  &  S.  Ky.  Co.,  71  Mo.  App.  540. 

49.  Texas  &  P.  Ry.  Co.  t:  Frazer 
(Tex.  Civ.  App.),  182  S.  W.    1161. 

50.  .«loss-Sheffield  Steel  &  Iron  Co. 
V.  Wilson,  1S3  Ala.  411,  62  So.  802. 

[a]  Although  the  doctrine  of  res 
ipsa  loquitur  applies  to  the  case,  this 
being  a  rule  of  evidence  does  not  dis- 
pense with  the  necessity  of  pleading 
negligence.  City  Water  Power  Co.  v. 
Fergus  Falls.  113  Minn.  33,  128  N.  W. 
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817,  Ann.  Cas.  1912A,  108,  32  L.  E.  A. 
(N.  S.)  59. 

[b]  In  Minnesota  (1)  an  allegation 
of  negligence  is  not  required  where  a 
purely  artificial  situation  is  presented, 
as  in  the  case  of  an  artificial  reser- 
voir. Wiltse  r.  Eed  Wing,  99  Minn. 
255,  109  N.  W.  114.  (2)  But  where  the 
surroundings  are  in  part  natural,  as  in 
the  case  of  a  dam  in  a  stream,  negli- 
gence must  be  pleaded.  City  Water 
Power  Co.  v.  Fergus  Falls,  113  Minn. 
33,  128  N.  W.  817,  Ann.  Cas.  1912A, 
108,  32  L.  E.   A.   (N.  S.)   59. 

51.  Cal. —  Dennis  V.  Crocker-Huff- 
man L.  &  W.  Co.,  6  Cal.  App.  58,  91 
Pac.  425,  negligence  in  constructing 
and  maintaining  a  canal  and  head  gate. 
Colo. —  Messenger  v.  Gordon,  15  Colo. 
App.  429,  62  Pac.  959,  negligence  in 
allowing  an  irrigation  ditch  to  mire 
cattle.  Minn. —  City  Water  Power  Co. 
r.  Fergus  Falls,  113  Minn.  33,  128  N. 
W.  817,  Ann.  Cas.  1912A,  108,  32  L.  R. 
A.  (N.  S.)  59,  where  the  facts  are  pe- 
culiarly within  defendant's  knowledge, 
a   general   allegation    is   sufYicient. 

52.  See  the  title  "Negligence." 

53.  Scott  V.  Longwell,  139  Mich.  12, 
102  N.  W.  230. 

54.  Scott  f.  Longwell,  139  Mich. 
12,  102  N.  W.  230. 

55.  Cal.— Centerville  &  K.  Irr. 
Ditch  Co.  V.  Sanger  Lumb.  Co.,  14«1 
Cal.  385,  73  Pac.  1079,  maintenance  of 
flume  across  a  ditch.  Colo. —  Koch  v. 
Story,  47  Colo.  335,  107  Pac.  1093. 
Mass. —  Wellington  f.  Eawson,  231 
Mass.  189,  120  N.  E.  440.     Neb.— Park 
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it,'®  may  be  enjoined  as  continuing  trespass."  Diversion  of  water 
from  a  stream  by  a  ditch  or  canal, ^*  or  the  pollution  of  the  water  in  an 
artificial  conduit,^^  or  the  obstruction  of  a  drainage  or  irrigation 
ditch,  causing  an  overflow  and  injury  tO'  the  lands  of  others,''"  may 
be  enjoined. 

2.  Proceedings. — The  jurisdiction  and  venue  of  such  suits  for  in- 
junction are  governed  bj'  the  general  rules  elsewhere  trcated,^^  aa 
are  the  pleadings.*'-  As  in  other  similar  cases  the  suit  for  injunction 
should  be  brought  by  the  parties  in  interest,®^  and  against  those  per- 
sons participating  in  the  action  sought  to  be  enjoined.®*  The  decree 
or  judgment   may   enjoin   interference  with   the   existing   works,   or 


r.  Ackerman,  60  Neb.  405,  83  N.  W. 
173.  Nev. —  Sheehan  v.  Kasper,  41 
Nev.  27,  165  Pac.  632.  S.  D.— Red- 
water  Land  &  Canal  Co.  r.  Jones,  27 
S.  D.  194,  130  N.  W.  85.  Wis.— Koe- 
nig  r.  Watertown,  104  Wis.  409,  80 
N.  W.  72S. 

See  infra,   IV,   B,   1. 

[a]  Irrigation  ditch  maintained  up- 
on non-traveled  portion  of  a  highway. 
Holm  r.  Montgomery,  62  Wash.  398, 
113  Pac.  1115,  34  L.  R.  A.   (N.  S.)   506. 

[b]  When  an  easement  to  maintain 
an  artificial  watercourse  across  the 
land  of  another  exists,  a  change  in  the 
place  or  manner  of  u«e  may  be  en- 
joined. Vestal  V.  Young,  147  Cal.  715, 
'82  Pac.  381. 

fc]  Insolvency  of  the  defendant 
need  not  be  shown  in  order  to  oV>tain 
relief  by  injunction.  Koch  v.  Story, 
47   Colo.   335,"   107    Pac.   1093. 

56.  Ballou  r.  TTopkinton,  4  Gray 
(Mass.)    324. 

57.  Park  v.  Ackerman,  60  Neb.  405, 
83  N.  W.  173;  Holm  v.  Montgomery, 
62  Wash.  398,  113  Pac.  1115,  34  L.  R. 
A.  CS.  S.)  506.  See  generally  the  title 
"Trespass." 

58.  California  Dcv.  Co.  r.  New  Liv- 
erpool Salt  Co.,  172  Fed.  792,  97  C.  C. 
A.  Z14. 

Diversion  of  watercourse,  generally, 
aeo   supra,   I,   D. 

59.  Ilill  r.  Smith.  27  Cal.  476. 
Pollution   of   a   natural   watercourse, 

SCO  supra,  I,   E. 

60.  Loui.'ivillc  &  N.  R.  Co.  v.  Frank- 
lin,   170    Ky.    645,    186    S.    W.    643. 

61.  Sep  tlio  tiflcH  "Injunctions;" 
"Jurisdiction;"  "Venue;"  .nnd  supra, 
I,  0.  L".  h;   1.   I).  2.  ],;   infra   TV,  H,  2. 

fn]  Injury  to  Ecal  Property. —  An 
iftion  to  pnjoin  tho  diversion  of  water 
from  a  ditch  is  one  for  an  injury  to 


real  property  and  should  be  brought  in 
the  county  in  which  the  ditch  is  situ- 
ated. If  the  ditch  is  in  two  counties, 
the  action  may  be  instituted  in  either 
one.  Last  Chance  Water  Ditch  Co.  v. 
Emigrant  Ditch  Co.,  129  Cal.  277,  61 
Pac.  960.  See  Miller  v.  Madera,  etc. 
Co.,  155  Cal.  59,  99  Pac.  502,  22  L.  R. 

A.  (N.  S.)   391. 

62.  See  the  titles  "Bills  and  An- 
swers;"   "Injunctions;"   and  supra,  I, 

B,  2,  c;  I,  C,  2,  d;  I,  D,  2,  d;  I,  E,  2,  c. 
[a]  The  suffering  of  actual  dam- 
ages need  not  be  alleged  in  the  com- 
plaint. Wellington  v.  Rawson,  231 
Mass.  189,  120  N.  E.  440. 

63.  See  the  titles  "Injunctions;'* 
"Parties;"  and  supra,  I,  B,  2,  b;  I,  C, 
2,  c;  I,  D,  2,  c;   I,  E.  2,  b. 

[a]  All  persons  liaving  a  common 
or  general  interest  in  the  mat  tor  may 
join  as  jilaiiitifTs.  Ballou  r.  llopkin- 
ton,  4  Gray  (Mass.)  324;  Climax  Spe- 
cialty Co.  V.  Seneca  Button  Co.,  54 
Misc.    152,    103    N.    Y.    Supp.    822. 

fb]  The  owner  of  property  to 
which  a  right  in  an  artificial  water  con- 
duit is  appurtenant  may  enforce  his 
right  although  he  is  not  in  actual  pos- 
session of  the  premises.  Wellington  r. 
Rawson,  231   Mass.   189,  120   N.   E.  440. 

64.  See  the  titles  "Injunctions;" 
"Parties." 

[aj  Persons  Not  Participating. — 
Wlicre  tlie  owners  of  one  mill  race  aro 
seeking  to  enjoin  one  of  the  owners  of  a 
higher  mill  race  from  diverting  more 
than  the  amount  of  water  to  which  tho 
latter  race  was  entitled  by  agreement, 
other  owners  of  the  upper  race  who 
did  not  iiarticipate  in  any  of  the  wrong- 
ful acts  and  make  no  claim  to  (he  ex- 
cess water  diverted,  are  not  necessary 
parties  defendant.  Climax  Specialty 
To.  V.  Seneca  Button  Co.,  54  Misc.  152, 
103  N.  Y.  Supp.   822. 
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may  require  the  roplncement  or  rt'pair  of  works  wliich  have  been  in- 
jiirrd  or  dcst rnycd.'  ■ 

III.  SUBTERRANEAN  WATERS.— An  injunction  may  issue  in 
many  states,  to  prevent  the  unreasonahU'  eolleetion,  diversion  and 
abstraetion  of  underground  and  pereohitinj;  waters  to  the  loss  and 
injury  of  the  owner  of  hind  from  which  they  are  taken  or  with- 
drawn."'' or  daniaszcs  for  the  unreasonable  diversion  may  be  re- 
covered;®^ the  eommon-law  rule  of  absolute  ownershij)  of  underlying 
waters  is  not  followed  in  such  eases."''  In  some  jurisdictions,  how- 
ever.'the  common  law  principle  is  still  adhered  to  and  no  injunction 
will  issue.''' 


65.  Wellington  v.  Eawson,  231  Mass. 
1S9.  120  X.  E.  440.  Soo  generally  the 
titles  "Decrees;"  "Injunctions;"  and 
supra,  I,  C,  -J,  f;  I,  D,  2,  f;   I,  E,  2,  d. 

66.  Cal. —  BuiT  v.  Maclav  Rancho 
Water  Co.,  IGO  Cal.  268,  lie'Pac.  715; 
Miller  r.  Bav  Cities  Water  Co.,  157 
Cal.  256.  107  Pac.  115,  27  L.  R.  A. 
(X.  S.)  772;  Cohen  v.  La  Canada  Land 
&  Water  Co..  142  Cal.  437,  76  Pac.  47; 
Katz  r.  Walkinshaw.  141  Cal.  116,  70 
Pae.  663,  74  Pac.  766,  99  Am.  St.  Rep. 
3.5,  64  L.  R.  A.  236  (diversion  for 
sale  for  use  on  other  lands);  Bonetti 
r.  Ruiz,  15  Cal.  App.  7,  113  Pac.  118. 
Idaho. —  Jones  r.  Vanausdeln,  28  Idaho 
743,  156  Pac.  615  (clear  and  satisfac- 
torv  evidence  is  required);  Bower  v. 
Moorman,  27  Idaho  162,  147  Pac.  496, 
Ann.  Cas.  1917C,  99.  Ind.— Gagnon 
r.  French  Lick  Springs  Hotel  Co.,  163 
Ind.  &87,  72  N.  E.  849,  68  L.  R.  A.  175, 
malicious  interference  with  percolating 
water  enioined.  la. —  Barclay  v.  Abra- 
ham, 12l"  Iowa  619,  96  N.  W.  1080,  100 
Am.  St.  Rep.  365,  64  L.  R.  A.  255. 
Minn. —  Erickson  v.  Crookston  Water- 
works P.  &  L.  Co.,  105  Minn.  182,  117 
N.  W.  435,  17  L.  R.  A.  (N.  S.)  650; 
Erickson  v.  Crookston  Water  Works, 
etc.  Co.,  100  Minn.  481,  111  N.  W.  391, 
8  L.  R.  A.  (X.  S.)  1250,  10  Ann.  Cas. 
843;  Stillwater  Water  Co.  t>.  Farmer, 
89  Minn.  58,  93  X".  W.  907,  99  Am.  St. 
Rep.  .541,  60  L.  R.  A.  875,  waste  of  per- 
colating water  enioined.  N.  Y. — Willis 
V.  New  York,  69  Misc.  510,  127  X.  Y. 
Supp.  699;  Hathorn  v.  Dr.  Strong's  etc. 
Sanitarium,  55  Misc.  445,  106  N.  Y. 
Supp.  553.  W.  Va. — Ponce  v.  Carney, 
58  W.  Va.  296,  52  S.  E.  702.  112  Am. 
St.  Rep.  W?.,  6  L.   R.    A.    (X^   S.)   266. 

[a]  Malicious  interference  with  pei- 
colatinfT  waters  will  be  enjoined.  St. 
Amand  f.  Lehman,  120  Ga.  253,  47  S.  E. 
949. 


[b]  The  judgment  should  be  so 
framed  as  to  prevent  the  depletion  of 
the  basin  and  to  reasonably  ajjportiou 
the  use  of  the  waters.  Burr  v.  Maclay 
Rancho  Water  Co.,  154  Cal.  428,  98  Pac. 
260. 

[c]  Development  for  Public  Use. — 
But  when  a  lavyo  amount  of  money 
has  been  expended  in  developing  the 
water  for  a  public  use  and  the  injury 
to  the  property  is  comparatively  slight, 
an  injunction  will  issue  only  in  the 
event  that  the  defendant  fails  and  re- 
fuses to  pay  the  damages  inflicted 
upon  the  propertv  owner.  Barton  v. 
Riverside  Water  Co.,  155  Cal.  509,  101 
Pac.  790,  23  L.  R.  A.  (N.  S.)  331;  X^ew- 
port  t".  Temescal  Water  Co.,  149  Cal. 
531,  87  Pac.  372,  6  L.  R.  A.  (N.  S.) 
1098;  Katz  r.  Walkinshaw,  141  Cal. 
116.  70  Pac.  663,  74  Pac.  766,  99  Am. 
St.  Rep.  35,  64  L.  R.  A.  236. 

67.  N.  J. —  Meeker  r.  East  Orange, 
77  X.  ,T.  L.  623,  74  Atl.  379,  134  Am. 
St.  Rep.  798,  25  L.  R.  A.  (N.  S.)  465. 
N.  y.— Forbell  r.  Xew  York,  164  X.  Y. 
522,  58  X.  E.  644,  79  Am.  St.  Rep.  666, 
51  L.  R.  A.  695.  Pa. —  Ross  Common 
Water  Co.  r.  Blue  Mountain  Cons.  Wa- 
ter  Co.,   228   Pa.   235,   77   Atl.   446. 

68.  Cal.— Miller  v.  Bav  Cities  Wa- 
ter Co.,  157  Cal.  256,  107  Pac.  115,  27 
L.  R.  A.  (X.  S.)  772;  Katz  v.  Walkin- 
shaw, 141  Cal.  116,  70  Pac.  663,  74 
Pac.  766,  99  Am.  St.  Rep.  35,  64  L.  R. 
A.  236.  Ind. —  Gagnon  v.  French  Lick 
Springs  Hotel  Co.,  163  Ind.  687,  72  N. 
E.  849,  68  L.  R.  A.  175.  N.  H.— Bas- 
sett  f.  Salisbury  Mfg.  Co.,  43  X.  H. 
569,  82  Am.  Dec.  179.  N.  J.— Meeker 
r.  East  Orange,  77  N.  J.  L.  623,  74 
Atl.  379,  134  Am.  St.  Rep.  798,  25  L. 
R.  A.   (N.  S.)   465. 

69.  Mass. —  Greenleaf  v.  Francis,  18 
Pick.  117.  Miss. —  Clarke  v.  Missis- 
sippi Lumb.   Co.,   80  Miss.  535,  31  So. 
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Interference  Tvith  the  natural  drainage  of  subterranean  waters  to 
the  damage  of  the  property  of  other  persons  gives  a  cause  of  action 
for  the  damages  sustained. '°  The  destruction^^  or  pollution^^  of  the 
underground  supply  of  a  spring  or  stream  is  actionable  where  due 
to  the  negligent  or  otherwise  wrongful  exercise  of  rights  in  land  by 
the  defendant. 

IV.  IRRIGATION  AND  RIGHTS  BY  APPROPRIATION.— A 
Actions  for  Damages. — An  action  may  be  maintained  for  the  re- 
covery of  damages  sustained  by  an  appropriator  or  riparian  owner 
for  the  diversion  by  another  person,  of  waters  devoted  to  the  irri- 
gation of  lands  or  applied  to  some  other  beneficial  use."  The  several 
owners  of  land  similarly  injured  by  the  acts  of  a  defendant  cannot 
join  in  an  action  to  recover  the  damages  sustained  by  each  of  them/^  • 
nor  can  an  irrigating  company  maintain  an  action  to  recover  the 
damages  suffered  by  its  several  stockholders."  Persons  whose  acts 
were  separate  and  unconnected,  cannot  be  joined  as  defendants.^°  An 
appropriator  of  water  is  also  entitled  to  recover  for  the  wrongful 


905.  Wis.—  Huber  v.  Merkel,  117  Wis. 
355.  94  X.  W.  354,  98  Am.  St.  Kep. 
933,  62  L.  R.  A.  589. 

70.  Cason  r.  Florida  Power  Co.,  74 
Fla.  1.  76  So.  535;  Bassett  v.  Salisbury 
Mfg.  Co.,  43  N.  H.  569,  82  Am.  Dec. 
179. 

71.  Little  V.  American  Tel.  &  Tel. 
Co..   n   Penne.    (Del.)    374,   07   Atl.    169. 

72.  Ala.— Killian  r.  Killian,  175  Ala. 
224,  57  So.  825.  Ky. —  Long  r.  Louis- 
ville &  N.  R.  Co.,  128  Ky.  26,  107  S. 
W.  203,  13  L.  E.  A.  (N.  S.)  1063, 
burying  carcass  of  animal  near  a 
spri'nj,'.  Mass. —  Ball  r.  Nye,  99  Mass. 
582,  97  Am.  Dec.  56.  Minn.— Sand- 
stone Spring  Water  Co.  r.  Kettle  River 
Co..  122  Minn.  510,  142  N.  \Y.  88.5. 
N  y.— Elsoy  V.  Adirondack  &  St.  L.  R. 
c'n.,  97  Misc.  273,  161  N.  Y.  Su[.p.  391. 
Pa. —  Pottstown  Gas.  Co.  v.  Murphy,  39 
Pa.  2.17.  Tex. —  Texas  Co.  f.  fiiddings 
(Tex.  Civ.  App.),  148  S.  W.  1142;  El- 
liott f.  Ferguson  (Tex.  Civ.  App.),  103 
8.  W.  453,  location  of  a  cemetery  en- 
joined. 

But  see.  Brown  &  Bros.  t'.  Illius,  27 
Conn.  84,  71   Am.   Doc.  49. 

73.  Mont. —  Wallace  r.  Weaver,  47 
Mont.  437,  133  Pac.  1099.  Neb.— Me- 
Cook  Irr.  &  W.  I'.  Co.  V.  Crews,  70 
Neb.  109,  96  N.  V.  996.  Wye— "Van 
Buskirk  v.  Red  Buttes  Land  &  Live 
Stock  Co.,  24  Wvo.  183,  156  Pac.  1122, 
160  Pac.  387.  Utah,— <"o1p  r.  Richards 
Trr.  Co.,  27  Ufah  205,  75  Pac.  376,  101 
.\m.  St.  Rep.  962. 

Actions    for   diversion    of    a   water- 


course, generally,  see  supra,  I,  D,  1. 

[a]  Until  the  plaintiff  is  in  a  po- 
sition to  make  actual  beneficial  use  of 
the  water  no  right  of  action  exists. 
Nevada  County  &  Sacramento  Canal 
Co.  V.  Kidd,  37'Cal.  2S2;  Miles  v.  Butte 
Elec.  &  P.  Co.,  32  Mont.  56,  79  Pac. 
549. 

[b]  A  statute  providing  a  remedy 
for  the  apportionment  and  distribution 
of  the  water  of  a  stream  between  ap- 
propriators  by  application  to  a  water 
commissioner  does  not  exclude  resort 
to  the  common  law  action  for  damages 
for  a  wrongful  diversion  of  the  water 
of  the  stream  before  an  apportionment 
has  been  made  or  in  violation  of  the 
order  of  distribution.  Van  Buskirk  V. 
Red  Buttes  Laud  &  Live  Stock  Co.,  24 
Wyo.  183,  156  Pac.  1122,  160  Pac.  387. 

74.  Senior  v.  Anderson,  138  Cal.  716, 
72  Pac.  349;  Foreman  r.  Bovle,  88  Cal. 
290,  26  Pac.  94;  Barham  r."  Hostetter, 
67  Cal.  272,  7  Pac.  689;  Schultz  v.  Win- 
ter, 7  Nev.  130.  See  supra,  T,  C,  1,  d; 
I,  D,  1,  c;  and  13  Standard  Proc.  100, 
note  58. 

75.  Nevada  Ditch  Co.  v.  Pacific  Live 
Stock    Co.,   63   Ore.   363,    127   Pac.   984. 

76.  Miller  i\  Highland  Ditch  Co., 
87  Cal.  430,  25  Pac.  5.50,  22  Am.  St. 
Rep.  254;  Howell  r.  Bent,  48  Mont.  268, 
137  Pac.  49.  See  20  Standard  Proc. 
938.  Compare  supra,  I,  C,  1,  d;  I,  E, 
1,  a. 

fal  A  statute  nutliorizing  the  .loin- 
der  aa  defendants  of  persons  who  have 
diverted  water  in   order  that   their   re- 
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pollution  of  n   stronm."     An  action   for  the  recovery  of  the  value 
of  the  water  diverted,  as  personal  property  cannot  be  maintained.''* 

B.  Egi'iTABLE  Kkmeducs. — 1.  In  General. — A  suit  in  equity  may 
be  maintained  to  determine  the  respective  ri^'hts  and  interests  of 
claimants  to  water  riijhts,  either  as  appropriators  or  reparian  own 
ers-'-'  to  quiet  title  thereto,®"  or  to  enjoin  a  wroii^rul  diversion  or  in- 
terference with  such  rights,®^  or  interference  with  a  ditch,  or  right  of 


spoctive  rights  may  be  ilotcrminod,  has 
reference  onlv  to  suits  in  equity,  How- 
ell r.  Bont.  4S  Mont.  2CS,  137' Pac.  49. 

77.  Montana  Co.  i".  Gchring,  75  Fed. 
3S4,  21   C.  C.  A.  414;  Humphreys  Tun 

,  nel  &  Min.  Co.  v.  Frank,  46  Colo.  524, 
105  Pac.  1093.  And  see  generally, 
supra,    I,    E,    1. 

78.  Parks  Canal  &  Min.  Co.  v.  Hoyt, 
57    Cal.   44. 

79.  Cal.— Frev  v.  Lowden,  70  Cal. 
550,  11  Pac.  838.  Idaho.— Taylor  r. 
Hulett,  15  Idaho  2G5,  97  Pac.  37,  19 
L.  R.  A.  (X.  S.)  535,  the  suit  partakes 
of  the  nature  of  a  suit  to  quiet  title. 
Neb.— McCook  Irr.  &  W.  P.  Co.  v. 
Crews,  70  Neb.  109,  96  N.  W.  996;  Craw- 
ford Co.  T.  Hathawav,  67  Neb.  325,  93 
N.  W.  781,  108  Am!  St.  Rep.  647,  60 
L.  R.  A.  889.  Ore. —  Caviness  v.  La 
Grande  Irr.  Co.,  60  Ore.  410,  119  Pac. 
731.  Tex. —  San  Juan  Ditch  Co.  v. 
Cassin  (Tex.  Civ.  App.),  141  S.  W.  815. 
Utah. —  Becker  v.  Marble  Creek  Irr. 
Co..   15  Utah   225,   49   Pae.   892,   1119. 

[a]  Although  no  direct  injury  has 
been  suffered,  an  action  to  determine 
the  respective  rights  of  the  parties 
may  be  maintained.  U.  S. —  Washing- 
ton State  Sugar  Co.  v.  Shcppard,  186 
Fed.  233;  Union  Mill  &  Min.  Co.  v. 
Dangberg,  81  Fed,  73.  Cal. —  Peregoy 
f.  Sellick,  79  Cal.  568,  21  Pac.  966. 
Ore.— Whited  v.  Cavin,  55  Ore.  98,  105 
Pac.  306. 

Enforcement  of  riparian  rights  in 
natural  watercourses  generally,  see  sw- 
pra,    I,    A. 

Injunction  against  obstruction,  see 
supra,  I,  E;  against  flowage,  see  supra, 
I,  C,  2;  against  diversion,  see  supra, 
I,  D,  2;  against  pollution,  see  supra, 
J,    E,  2. 

80.  IT.  S,— Rickey  Land  &  Cattle 
Co.  v.  Miller.  152  Fed.  11.  81  C.  C.  A. 
207.  Cal.— Peregoy  r.  Sellick,  79  Cal. 
568,  21  Pac.  906.  Colo.— New  Brant- 
ner  Extension  Ditch  Co,  v.  Kramer,  57 
Colo.  218,  141  Pac.  498,  Ann.  €as. 
191 6B,  1225;  Wannamaker  v.  Pendle- 
ton,  21    Colo.   App,    174,   121   Pac.   108. 
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Ore. — See  Hough  r.  Porter,  51  Ore. 
318,  372,  95  Pac.  732,  98  Pac.  1083, 
102  Pac,  728.  Wash.— Barnes  v.  Bel- 
saas,  73  Wash.  205,  131  Pac.  817;  Miller 
r.  Lake  Irr.  Co.,  27  Wash.  447,  67 
Pac.  996. 

See   supra,   I,  A. 

81.  U.  S. —  Atchison  V.  Peterson,  20 
Wall.  507,  22  L.  ed.  414;  United  States 
V.  West  Side  Irr.  Co.,  230  Fed.  284. 
Cal. —  E.  Clemens  Horst  Co.  v.  Tarr 
Min.  Co.,  174  Cal.  430,  163  Pac.  492; 
Folsenthal  v.  Warring,  28  Cal.  App. 
Dec.  456;  Roseberry  v.  Clark,  23  Cal. 
App.  549,  138  Pac.  923,  right  acquired 
by  prescription.  Colo. —  Comstock  v. 
Ft.  M'organ  Res,  &  Irr,  Co.,  60  Colo. 
101,  151  Pac.  929;  Medano  Ditch  Co. 
r.  Adams,  29  Colo.  317,  68  Pac.  431. 
Idaho.— Moe  i*.  Ilarger,  10  Idaho  302, 
77  Pac.  645.  N.  M. —  Hagerman  Irr. 
Co.  V.  McMurry,  16  N.  M.  172,  113  Pac. 
823.  Tex.— Lakeside  Irr.  Co.  v.  Kir- 
by    (Tex.   Civ.   App.),   166  S.   W.    715. 

See  supra,  I,  D. 

[a]  Interference  with  an  appropri- 
ation of  subterranean  waters  will  be  en- 
joined. Bower  v.  Moorman,  27  Idaho 
162,  147  Pac.  496,  Ann.  Cas.  1917C,  99. 
See   supra,    III. 

[b]  Temporary  Injunctions. —  (1)  A 
temporary  injunction  will  be  refused 
where  protection  from  the  immediate 
injury  feared  is  no  longer  necessary. 
Matagorda  Canal  Co.  v.  Markham  Irr. 
Co.  (Tex.  Civ.  App,),  154  S.  W.  1176), 
or  (2)  where  more  immediate  injury 
would  be  caused  by  granting  -  the  in- 
junction than  by  refusing  it.  Mata- 
gorda Canal  Co.  v.  Markham  Irr.  Co. 
[Tex.  Civ.  App.],  154  S.  W.  1176,  but 
(3)  will  be  granted  whenever  the  ex- 
igencies of  the  particular  case  require 
such  relief.  Copper  King  v.  Wabash 
Min.  Co.,  114  Fed.  991;  Haines  V. 
Fearnley,  56  Colo,  243,  138  Pac.  541, 
to  prevent  a  trespass  and  construction 
of  ditch.     See    13   Standard  Proc.    1-8. 

[c]  If  a  statutory  remedy  aflforda 
adequate  relief  no  injunction  will  issue. 
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way,^2  to  obtain  the  right  to  make  a  change  in  the  point  of  diversion,*** 
to  have  the  abandonment  of  a  water  right  adjudicated,**  or  the 
rights  under  a  conditional  decree  ascertained  and  declared  absolute  or 
abandoned,  ^^  or  to  prevent  the  threatened  or  continued  and  un^ 
authorized  use  of  land  for  a  ditch  or  canal,*'^  or  a  wasteful  use  of 
water  by  an  appropriator.^^  The  fact  that  a  wrongful  act  by  a  water 
commissioner  would  justify  his  removal  from  office  or  is  made  a 
crime,*^  or  that  a  statutory  remedy  exists  for  an  improper  diversion 
of  water/8  or  a  change  in  the  point  of  diversion,^*'  does  not  operate 
to  divest  a  court  of  equity  of  a  jurisdiction  it  would  otherwise  ex- 
ercise. An  injunction  will  not  issue  when  the  relief  would  be  of 
no  benefit  to  the  plaintiff,^^  when  the  plaintiff  is  not  making  an 
economical  use  of  such  water  as  he  has,^^  when  the  remedy  at  law 


La   Mesa   Communitv   Ditch   v.   Appel- 
zoeller,  19  N.  M.   75,   140  Pac.   1051. 

82.  Stufflebeem  r.  Adclsbacb,  135 
Cal.  221,  67  Pac.  140;  Jacob  v.  Lorenz, 
98  Cal.  332,  33  Pac.  119;  Sisk  v.  Cas- 
well, 14  Cal.  App.  377.  112  Pac.  185; 
Bashore  v.  Mooney,  4  Cal.  App.  276,  87 
Pac.  553;  Croke  V.  American  Nat.  Bank, 
18  Colo.  App.  3,  70  Pac.  229.  See  su- 
pra, III,  B,  1. 

[a]  Where  the  cutting  of  a  ditch 
and  the  diversion  of  waters  flowing  in 
it,  resulting  in  irreparable  damage,  is 
charged,  the  action  is  to  be  regarded 
as  one  in  equity  and  not  one  in  tort. 
Redwater  Land  &  Canal  Co.  v.  Jones, 
27  S.  D.  194,   130   N.  W.  85. 

[b]  Where  the  United  States  has 
reserved  a  right  of  way  for  ditch  or 
canal  purposes  over  tlie  public  domain, 
it  may  sue  to  enjoin  owners  of  land 
subsequently  acquired  from  the  govern- 
ment, from  interfering  with  the  con- 
struction of  canal  across  their  lands 
pursuant  to  the  reserved  right  of  way. 
United  States  v.  Van  Horn,  197  Fed. 
611. 

83.  Lokowich  v.  Helena,  46  Mont. 
575,  129   Pac.   1063. 

84.  Arnold  f.  Roup,  61  Colo.  316, 
157   Pac.   206. 

85.  Conley  v.  Dyer,  43  Colo.  22,  95 
Pac.   304. 

86.  Burris  r.  Rodrigues,  22  Cal. 
App.  645,  135  Pac.  1105;  (Jeigor  V.  Mc- 
Mahon,    31    S.    T).    95,    1.-59    N.    W.    958. 

fa]  An  injunction  will  not  issue  at 
the  suit  of  the  United  States  to  jirc- 
vent  the  use  of  unsurveyed  public 
lands  for  ditch  or  cnnal  purpo.sps  with- 
out first  obtaining  a  permit  from  the 
secretary  of  the  intorior.  United  States 
c.  Lee,  15  N.  M.  382,  110  Pac.  607. 


87.  U.  S. —  United  States  v.  Bennett, 
207  Fed.  524,  125  C.  C.  A.  186,  L.  R. 
A.  1916B,  1010.  Kan. —  Campbell  v. 
Grimes,  62  Kan.  503,  64  Pac.  62.  Mont. 
Xorman  V.  Corbley,  32  Mont.  195,  79 
Pac.  1059. 

Judgment  preventing  waste,  see  in- 
fra, IV,  B.  6,  a. 

88.  Comstock  v.  Ft.  Morgan  Res.  & 
Irr.  Co.,  60  Colo.  101,  151  Pac.  929; 
Rogers  v.  Nevada  Canal  Co.,  60  Colo. 
59,  351  Pac.  923,  Ann.  Cas.  1917C,  669. 

89.  Stoner  r.  Mau^  11  Wyo.  366.  72 
Pac.  193,  73  Pac.  548.  And  see,  Far- 
mers' &  Merchants'  Irr.  Co.  f.  Cozad 
Irr.  Co.,  65  Neb..  3,  90  N.  W.  951. 

90.  New  Brantner  Extension  Ditch 
Co.  V.  Kramer,  57  Colo.  218,  141  Pac. 
498,  Ann.  Cas.  191 6B,  1225. 

91  U.  S.— Union  Mill  &  Min.  Co. 
r.  Dangberg,  81  Fed.  73.  Ariz.— Sul- 
livan V.  Jones,  13  Ariz.  229,  108  Pac. 
476,  injunction  to  prevent  pollution 
of  water  not  being  used  by  any  person, 
refused.  Cal.— HufiFord  v.  Dye,  162 
Cal.  147,  121  Pac.  400;  Nevada  Coun- 
ty &  Sacramento  Canal  Co.  r.  Kidd,  37 
f'al.  2S2.  Colo. —  Comstock  r.  Ft.  Mor- 
gan Res.  &  Irr.  Co.,  60  Colo.  101,  151 
Pac.  929;  Alamosa  Creek  Canal  Co.  V. 
Nelson,  42  Colo.  140,  93  Pac.  1112.  Ore. 
Mann  r.  Parker,  48  Ore.  321,  86  Pac. 
598.  Utah. —  West  Point  Irr.  Co.  v. 
Moroni  &  Mt.  Pleasant  Irr.  Ditch  Co., 
21   Utah   229,  61    Pac.   16. 

fa]  That  the  claims  of  other  per- 
sons having  priority  over  the  plaintiff 
would  comi)letely  exhaust  tlie  stream 
is  however  no  «iefense.  Clark  v.  Ash- 
lev,  34  Colo.  285,  82   Pac.  588. 

92.  Court  House  Ro.k  Irr.  Co.  v. 
Willard,  75  Neb.  408,  106  N.  W.  463. 
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is  plain,  juloquato.  and  ooniploto."''  or  wlion  ]>laiiitilT's  rif?ht  or  in. 
jury  is  iu)t  oli'arly  ostablisliod  i'"*  but  wlicn  plaintitV's  injury  is  es- 
tablislu'd,  tlio  fact  tlu\t  his  actual  damaj^o  is  small,  will  not  prevent 
the  issuance  of  a  porniauent  injunction.'"' 

Water  riirhts.  lieintr  parcel  of  the  land,  may  be  partitioned  with  it."" 
2.  Jurisdiction  and  Venue.  —  The  general  principles  and  rules 
elsewhere  treated"''  govern  this  class  of  actions  in  the  matter  of  jur- 
isdictitui  anil  venue,*'*  whether  with  respect  to  the  amount  in  con- 
troversy,^^ the  state  or  country,^  the  county,-  or  the  court,  state  or 
federah^  in  which  the  action  should  be  brought.  In  so  far  as  the 
action  is  regarded  as  one  to  quiet  title  and  the  decree  is  designed  to 
operate  in  rem  binding  the  property  itself,  it  must  be  brought  in 
the  state  where  the  property  is  situated.''  Thus  the  action  should 
ordinarily  l)e  in  the  state  where  is  situated  the  land  to  which  the 
water  is  appurtenant. °     But  in  so  far  as  the  relief  is  merely  per- 


93.  U.  S.— Atchison  v.  Peterson,  20 
Wall.  507,  22  L.  ed.  414.  Colo.— Com- 
stook  r.  Ft.  Morgan  Ees.  &  Irr,  Co.,  60 
Colo.  101,  151  Pac.  929.  Ore.— Mann 
V.  Parker,  48  Ore.  321,  86  Pac.  598. 

94.  Colo. —  Sorenson  v.  Norell,  24 
Colo.  App.  470,  135  Pac.  119.  Ore.— 
Andrews  r.  r»onnclly,  59  Ore.  138,  110 
Pac.  569.  Utah. —  West  Point  Irr.  Co. 
t'.  Moroni  &  Mt.  Pleasant  Ditch  Co.,  21 
Utah  229,  61  Pac.  16. 

95.  Felsenthal  v.  Warring,  28  Cal. 
App.  Dec.  456. 

96.  Eose  V.  Mesmer.  142  Cal.  322, 
75  Pac.  905,  the  complaint  need  not 
specifically    describe    the    water    right. 

97.  See  the  titles  "Jurisdiction;" 
"Venue;"  and  supra,  I,  C,  2,  b;  I,  D, 
2,   b;   II,   B,  2. 

98.  See  infra,  this  section. 

99.  See    infra,   this    note. 

[a]  The  value  of  the  water  right  in 
question  determines  jurisdiction  in  so 
far  as  it  is  dependent  upon  the  amount 
in  controversy.  Morris  v.  Bean,  146 
Fed.  423. 

fb]  Where  the  owners  of  several 
distinct  water  rights  seek  to  join  in 
the  action,  only  those  may  join  whoso 
individual  rights  are  of  the  required 
jurisdictional  value.  Eaton  v.  Iloge, 
141  Fed.  64,  72  C.  C.  A.  74,  5  Ann. 
Cas.  487. 

1.  See  infra,  this  section,  and  17 
Stakdard  Pboc.  776,  780. 

2.  See  the  title  "Venue"  and  su- 
pra, I,   C,  2,  b;   T,  D,  2,  b;   IT,  B,  2. 

[a]  The  statutory  or  constitutional 
provisions  governing  the  county  in 
which  actions  may  or  must  be  brought 
or   tried    vary    in    different   states    (see 
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the  title  "Venue");  and  sometimes 
in  a  single  state  there  are  several  dif- 
ferent provisions  which  may  or  may 
not  apply,  depending  upon  the  form  of 
the  action  or  relief  demanded,  whether 
an  action  for  injunction  or  to  quiet 
title.  See  IMiller  v.  Madera  Canal  & 
Irr.  Co.,  155  Cal.  59,  99  Pac.  502,  22 
L.  E.  A.  (N.  S.)  391.  Compare  E. 
Clemens  Horst  Co.  v.  New  Blue  Point 
Min.  Co.,  177  Cal.  631,  171  Pac.  417; 
and    cases    infra,    this   Bote. 

[b]  Land  and  Waterway  in  Differ- 
ent or  Several  Counties. — See  E.  Clem- 
ens Horst  Co.  V.  New  Blue  Point  Min. 
Co.,  177  Cal.  631,  171  Pac.  417;  Last 
Chance  Water  Ditch  Co.  v.  Emigrant 
Ditch  Co.,  129  Cal.  277,  61  Pac.  960; 
Lower  Kings  Eiver  Water  Ditch  Co.  v. 
Kings  Eiver  &  F.  Canal  Co.,  60  Cal. 
408;  Deseret  Irr.  Co.  v.  Mclntyre,  16 
Utah  398,  52  Pac.  628;  and  cases  supra, 
this  note. 

3.  See  the  titles  "Jurisdictions;" 
"United  States  Courts." 

[a]  Controversy  Between  States. — 
The  supreme  court  of  the  United 
States  has  jurisdiction  of  an  ac- 
tion between  two  or  more  states  in- 
volving the  use  of  water  of  a  stream 
flowing  through  the  several  states. 
Kansas  v.  Colorado,  185  U.  S.  125,  145, 
22  Sup.  Ct.  552,  46  L.  ed.  838.  And 
see,  Vineyard  Land  &  Stock  Co.  r.  Twin 
Falls  S.  E.  L.  &  W.  Co.,  245  Fed.  9, 
157  C.  C.  A.  305. 

4.  Vineyard  Land  &  Stock  Co.  v. 
Twin  Falls  S.  E.  L.  &  W.  Co.,  245  Fed. 
D,   157   C.  C.   A.  305. 

5.  Vinevard  Land  &  Stock  Co.  v. 
Twin  Falls  L.  &  W.  Co.,  245  Fed.  30, 
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sonal  by  coercing  the  parties,  the  courts  of  another  state  having  con- 
trol of  the  parties,  have  jurisdiction^  and  may  make  a  judgment  or 
decree  in  personam  regulating  the  manner  of  diversion  and  use  of 
the  water  at  a  place  in  another  state  or  country.^  And  where  the 
point  of  diversion  or  interference  with  the  water  is  in  state  or  coun- 
try and  the  lands  injured  are  in  another  an  action  may  be  main- 
tained in  either  state.® 
3.    Parties. — Either  the  owner,^  or  a  person  in  possession  of  the 


157  C.  C.  A.  326;  Conant  v.  Deep  Creek 
&  Curlew  Vallev  Irr.  Co.,  23  Utah  627, 
66  Pac.  188,  90  Am.  St.  Rep.  721.  And 
see,  Lamson  v.  Vailes,  27  Co^p.  201,  61 
Pac.   231. 

fa]  When  the  injury  is  inflicted  on 
lands  situated  in  the  state  in  which 
the  diversion  is  made  the  action  must 
be  brought  in  that  state  although  the 
course  of  the  stream  is  in  part  in  an- 
other state.  Conant  v.  Deep  Creek  & 
Curlew  Vallev  Irr.  Co.,  23  Utah  627, 
66  Pac.  188,  90  Am.  St.  Rep.  721. 

6.  Vinevard  Land  &  Stock  Co.  v. 
Twin  Falls  S.  R.  L.  &  W.  Co.,  245  Fed. 
9,  157  C.  C.  A.  30.T;  Miller  v.  Rickey, 
127  Fed.  573;  afirm-ed,  152  Fed,  11, 
81  C.  C.  A.  207.  See  17  Standard 
Proc.   776,   780. 

7.  Vinevard  Land  &  Stock  Co.  v. 
Twin  Falls  S.  R.  L.  &  W.  Co.,  245  Fed. 
9,  157   C  C.  A.  305. 

fa]  A  change  in  the  place  of  use 
of  water  may  be  enjoined  although  tho 
locuH  in  quo  is  not  within  the  juris- 
diction of  the  court.  Vineyard  Land 
&  Stock  Co.  V.  Twin  Falls  S.  R.  L.  & 
W.   Co..   215   Fod.  9,   157   C.   C.   A.   305. 

fh|  Duty  in  Regard  to  Measuring 
Water  May  Be  Prescribed. —  "It  is 
furthermore  necessary,  to  protect  the 
plaintifTs  against  the  encroachments  of 
defendant,  that  the  water  be  meas- 
ured. The  proper  measurement  is  a 
duty  personal  to  the  defendant.  It 
was  altogether  appropriate,  therefore, 
that  the  court  impose  upon  tho  defend- 
ant the  obligation  of  installing  auto- 
matic measuring  devices,  and,  for  the 
protection  of  the  plaintiffs,  these 
should  bo  subject  to  their  inspection. 
So  it  is  respecting  rules  regulating  tho 
manner  of  diverting,  measuring,  and 
distributing  the  water  and  the  keeping 
of  records  of  the  amotint  of  water 
diverted,  etc.  Thcso  were  all  direc- 
tions of  the  court  operating  in  perso- 
nam, and  not  directly  upon  the  res, 
and  were  and  are  within  the  court's 
equitable  jurisdiction  to  determine  and 


declare."  Vineyard  Land  &  Stock  Co. 
r.  Twin  Falls  S.  R.  L.  &  W.  Co.,  245 
Fed.   9,   29,   157   C.   C.   A.    305. 

8.  U.  S. —  Vinevard  Land  &  Stock 
Co.  r.  Twin  Falls  "^S.  R.  L.  &  W.  Co., 
245  Fed.  9,  157  C.  C.  A.  305;  Miller  v. 
Rickey,  127  Fed.  573,  affirmed,  152  Fed. 
11,  81  C.  C.  A.  207.  See  Morris  v. 
Bean,  146  Fed.  423.  Compare,  Stillman 
V.  White  Rock  M.  Co.,  3  Woodb^  &  M. 
538,  23  Fed.  Cas.  No.  13,446.  Idaho.— 
Tavlor  v.  Hulett,  15  Idaho  265,  97  Pac. 
37,'  19  L.  R.  A.  (N.  S.)  535.  Utah.— 
Conant  v.  Deep  Creek  &  Curlew  Val- 
ley Irr.  Co.,  23  Utah  627,  66  Pac.  188, 
90  Am.  St.  Rep.  721.  Wyo.— Willey  v. 
Decker,  11  Wvo.  496,  73  Pac.  210,  100 
Am.  St.  Rep.  939. 

See  17  Standard  Proc.  779.  note  3. 
fa]  Statement  of  the  Eulew — "It 
would  seem  upon  both  reason  and  au- 
thority that  the  courts  of  this  state 
in  ascertaining,  decreeing  and  protect- 
ing property  rights  in  water  appropri- 
ations within  the  jurisdiction  of  the 
state  may  at  the  same  time  and  for 
that  purpose  inquire  into  and  deter- 
mine rights  and  priorities  on  the  same 
stream  that  are  located  and  situated 
beyond  the  state  line  in  order  to  fairly 
(and  finally  judicially  determine  'the 
relative  rights  of  the  parties,  and  de- 
cree the  extent  of  the  title  and  right 
of  possession  of  the  thing  or  subject 
matter  within  this  jurisdiction.  This 
j)roposition  ought  to  he  accorded  a  spe- 
cial recognition  and  application  by  tho 
courts  in  water  and  irrigation  litiga- 
tion. Streams  rise  in  one  state  and 
flow  into  another  irrespective  of  bound- 
ary line,  and  still  the  rules  and  doc- 
trines of  priority  of  appropriation  and 
use  are  the  same  in  most  of  the  arid 
states."  Taylor  r.  Ilulett,  15  Idaho 
265,  271,  97  Pac.  37,  19  L.  R.  A.  (N. 
S.)   535. 

9.     Wendlcr   v.    Woodard,    93    Wash. 
684.   161    Pac.   1043. 

fa]     Owners    of   the    fee    who    have 
I  conveyed  the  right  to  use  water  devel- 
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land  ^"^  to  which  the  ^Viltor  is  appurtenant,  may  maintain  an  action  for 
equitable  relief,  although  his  title  as  appropriator  has  not  been  com. 
pletely  perfected." 

A  ditch  company  may  maintain  an  action  to  protect  the  ri52;hts 
of  its  consumers  without  .ioiniui;  tliem  in  the  action/-  and  a  corpora- 
tion organized  for  the  purpose  of  distributing  water  appropriated  by 
individuals,  who  do  not  surrender  their  water  rights,  may  defend, 
in  their  behalf,  litigation  affecting  the  waiter  rights.^^  One  of  sev- 
eral owners  in  common  of  a  ditch  or  flume  ma.v  maintain  an  action 
to  enjoin  a  diversion  by  a  subsc^qnent  appropriator/'  Persons  whoso 
several  rights  are  similarly  alfected  by  the  wrongful  acts  of  defendant 
may  join  as  plaintiffs."     All  persons  who  have  an  interest  in  the 


oped  on  the  land  to  a  corporation  of 
which  they  are  the  principal  stock- 
holders, are  the  real  parties  in  interest 
and  may  seek  in.iunctive  relief.  Bower 
r.  Moorman,  27*  Idaho  162,  147  Pac. 
496,  Ann.  Cas.  1917C,  99. 

[b]  The  United  States,  as  the  own- 
er of  land  niav  sue.  United  States  v. 
Bennett,  207  Fed.  524,  125  C.  C.  A.  186, 
L.  R.  A.  l'916B,  1010;  United  States  v. 
Conrad   Inv.    Co..    156.  Fed.    123. 

[c]  The  personal  representative  of 
the  deceased  owner  may  maintain  the 
action.  Wendler  v.  Woodard,  93  Wash. 
6S4,  161  Pac.  1043.  Compare  12  Stand- 
ABD  Peoc.  951,  et.  seq. 

10.  Watts  V.  Spencer,  51  Ore.  262, 
94  Pac.  39  (purchaser  in  possession  un- 
der equitable  title);  Carter  v.  Wake- 
man,  42  Ore.  147,  70  Pac.  393;  Wend- 
ler V.  Woodard,  93  Wash.  684,  161  Pac. 
1043,   lessee. 

11.  See   infra,   this  note. 

[a]  A  person  who  has  merely  posted 
his  notice  of  appropriation  or  obtained 
a  permit  for  an  appropriation  has  such 
a  right  as  entitles  him  to  maintain  an 
action  to  determine  conflicting  claims, 
although  his  title  is  incomplete  and 
conditional.  Merritt  v.  Los  Angeles, 
162  Cal.  47,  120  Pac.  1064;  Lambrix  v. 
Frazier,  31  Idaho  382,  171  Pac.  n34. 

fb]  An  appropriator  who  has  filed 
Ms  application  with  the  government 
for  a  permit  and  license  to  occupy  and 
use  a  public  reservation  for  a  way  for 
irrigation  purposes  has  such  a  right  as 
entitles  him  to  maintain  an  action  to 
have  conflicting  claims  to  the  water 
determined.  Invo  Cons.  Water  Co.  v. 
Jess,  161  Cal.  516.  119  Pac.  934. 

12.  Arrovo  Ditch  &  Water  Co.  V. 
Baldwin.  155  Cal.  280,  100  Pac.  874; 
North    Boulder   Farmers'    Ditch    Co.   v. 
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Leggctt  D.  &  R.  Co.  (Colo.),  168  Pac. 
742;  Sterling  v.  Pawnee  Ditch  Exten- 
sion Co.,  42  Colo.  421,  94  Pac.  339,  15 
i:.  R.  A.  (N.  S.)  238;  Montrose  Canal 
Co.  V.  Loutsenhizer  Ditch  Co.,  23  Colo. 
233,  48   Pac.  532. 

[a]  Where  water  has  been  appro- 
priated for  sale,  rental,  and  distribu- 
tion, the  ultimate  consumers  of  the  wa- 
ter are  not  necessary  parties  to  an  ac- 
tion involving  priority  of  rights  among 
appropriators.  Farmers'  Co-op.  Ditch 
Co.  V.  Riverside  Irr.  Dist.,  14  Idaho 
450,  94  Pac.  761;  Lakeside  Irr.  Co.  f. 
Kirby  (Tex.  Civ.  App.),  166  S.  W.  715; 
Biggs  f.  Miller  (Tex.  Civ.  App.),  147 
S.  W.  632.  And  see,  Conrad  Inv.  Co. 
v.  United  States,  161  Fed.  829,  88  C.  C. 
A.  647.  Compare  Matagorda  Canal  Co. 
r.  Markham  Irr.  Co.  (Tex.  Civ.  App.), 
154  S.  W.  1176. 

13.  North  Boulder  Farmers'  Ditch 
Co.  V.  Leggett  D.  &  R.  Co.  (Colo.), 
168  Pac.  742;  Caviness  v.  La  Grande 
Irr.  Co.,  60  Ore.  410,  119  Pac.  731;  Ore- 
gon Const.  Co.  V.  Allen  Ditch  Co.,  41 
Ore.  209,  69  Pac.  455,  93  Am.  St.  Rep. 
701. 

[a]  "The  reason  for  this  holding 
is  found  by  analogy  in  the  provision 
of  our  statute  allowing  a  trustee  of  an 
express  trust  to  sue  without  joining 
with  him  his  cestui  que  trust."  Cav- 
iness V.  La  Grande  Irr.  Co.,  60  Ore. 
410,    119    Pac.    731,    737. 

14.  Rodgers  v.  Pitt,  129  Fed.  932; 
Union  Mill  &  Min.  Co.  v.  Dangberg,  81 
Fed.  73;  Lytle  Creek  Water  Co.  v. 
Perdew,  65  Cal.  447,  4  Pac.  426.  See 
Hepler  r.  Wright,  35  Cal.  App.  567,  170 
Pac.  667. 

15.  Cal.— Foreman  r.  Boyle,  88  Cal. 
290,  26  Pac.  94.  Idaho.—  Frost  v.  Al- 
turas  Water  Co.,  11  Idaho  294,  81  Pac. 
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subject-matter  of  the  action  are  proper  parties/^  and  they  should 
ordinarily  all  be  made  parties  in  order  that  the  rights  of  all  may 
be  adjudicated  in  one  action.'^  In  an  action  either  by  a  riparian 
proprietor  or  by  an  appropriator  to  enjoin  the  diversion  and  use 
of  the  waters  of  a  stream  all  other  riparian  owners,^^  or  appropria- 
tors,"  whose  rights  are  directly  affected  are  proper  defendants  and 
should  be  joined  as  parties.-*'     They  are  not,  however,  indispensable 


996.  Mont. —  Beach  f.  Spokane  Ranch 
&  Water  Co.,  25  Mont.  379,  65  Pac.  111. 
Nev. —  Eonnow  r.  Delmue,  23  Nev.  29, 
41  Pac.  1074.  Ore. —  Hill  v.  American 
Land  &  Live  Stock  Co.,  82  Ore.  202, 
161  Pac.  403;  Hough  v.  Porter,  51  Ore. 
318,  372,  95  Pac.  732,  9S  Pac.  1083,  102 
Pac.  728,  Wash. —  Miller  v.  Lake  Irr. 
Co.,  27   Wash.   447,  67   Pac.   996. 

[a]  "The  thing  in  controversy  is 
the  whole  mobile  flowage  of  the  stream. 
At  the  outset,  under  the  very  nature 
of  things,  no  one  can  tell  what  par- 
ticular drop  of  water  is  his  own.  It 
is  the  use  of  an  aliquot  part  of  this 
amount  whit-h  is  in  question;  and  no 
adequate  determination  of  the  same 
can  be  had  without  the  presence  of 
all  who  are  interested  in  the  entire 
flowage  of  the  stream."  Hill  v.  Amer- 
ican Land  &  Live  Stock  Co.,  82  Ore. 
202,   161    Pac.  403. 

16.  Hough  V.  Porter,  51  Ore.  318, 
368,  95  Pac.  732,  98  Pac.  1083,  102 
Pac.  728;  Gunnison  Irr.  Co.  v.  Gunni- 
son Highland  Canal  Co.  (Utah),  174 
Pac.   852.     See   the   title    "Parties." 

[a]  Position  on  the  Record  Unim- 
portant.—  "In  a  .^uit  to  establish  rela- 
tive rights  to  the  use  of  water  for  ir- 
rfgation,  while  there  may  be  a  com- 
munity of  interest  between  the  plain- 
tiffs or  tho  defendants,  adverse  claims 
may  possibly  arise  between  parties  of 
the  same  class  in  which  case  each  be- 
comes an  Ishmael,  for  'his  hand  will 
be  against  every  man,  and  every  man's 
hand  against  him.'  In  such  a  suit 
whether  a  party's  interests  wholly  co- 
incides with  that  of  the  plaintiffs,  or 
the  defendants  is  not  so  very  impor- 
tant, since  a  decree  applicable  to  the 
rights  of  each  to  the  use  of  water  for 
the  purpose  spccififd  should  be  mado 
when  it  is  justified  by  the  averments 
of  the  pleadings  and  substantiated  by 
the  evidence,  even  if  the  final  deter- 
mination be  prejudicial  to  one  or  mor* 
parties  of  the  same  class."  Thomas  r. 
Thruston,  87  Ore.  650,  171  Pac.  404. 


17.  Hough  V.  Porter,  51  Ore.  318, 
368,  95  Pac.  732,  9S  Pac.  1083,  102 
Pac.  728.  And  see  Andrews  v.  Don- 
nelly, 59  Ore.  138,  116  Pac.  569;  Mata- 
gorda Canal  Co.  v.  Markham  Irr.  Co. 
(Tex.  Civ.  App.),  154  S.  W.  1176. 

[a]  There  is  a  distinction  between 
an  action  to  settle  and  adjudicate  wa- 
ter rights,  and  an  action  merely  to 
enjoin  a  wrongful  interference  with  a 
ditch  or  water  right.  In  the  latter 
case  only  the  party  charged  with  com- 
mitting the  wrongful  acts  need  be  made 
a  defendant.  Washington  State  Sugar 
Co.  V.  Sheppard,  186  Fed.  233. 

[b]  A  trustee  for  bondholders  of 
a  corporation  having  a  right  to  appro- 
priate water  is  a  proper  but  not  a 
necessary  party  to  an  action  involving 
the  right.  Biggs  r.  Miller  (Tex.  Civ. 
App.),  147  S.  W.  632. 

18.  Charnock  v.  Higuerra,  111  Cal. 
473,  44  Pac.  171,  52  Am.  St.  Rep.  195, 
32  L.  E.  A.  190;  Matagorda  Canal  Co. 
V.  Markham  Irr.  Co.  (Tex.  Civ.  App.), 
154  S.  W.  1176. 

19.  IT.  S. —  Washington  State  Sugar 
Co.  V.  Sheppard,  186  Fed.  233.  CaL— 
Montecito  Valley  Water  Co.  v.  Santa 
Barbara,  144  Cal.  578,  595,  77  Pac. 
1113;  Senior  r.  Anderson,  115  Cal.  496, 
47  Pac.  454;  Hillman  v.  Ncwington,  57 
Cal.  56.  Colo. —  Saint  v.  Gucrrerio,  17 
Colo.  448,  30  Pac.  335,  31  Am.  St.  Rep. 
320.  Idaho.— Frost  v.  Idaho  Irr.  Co., 
19  Idaho  372,  114  Pac.  3S.  And  see, 
Crcer  r.  Bancroft  Land  &  Irr.  ('o.,  13 
Idaho  407,  90  Pac.  22S.  Mont.— Ben- 
nett V.  Quinlan,  47  Mont.  247,  131  I'ac. 
1067.  Nev. —  Bliss  r.  Grayson,  24  Nev. 
422,  56  I'ac.  231.  Ore.— Howman  V. 
Bowman,  35  Ore.  279.  57  Pac.  546. 
Tex. —  Biggs  r.  Leo  (Tex.  Civ.  App.), 
147  S.  W.  709. 

20.  See    preceding    notes. 

[a]  Although  thoy  are  not  acting 
in  concert  or  by  unity  of  design  they 
may  be  joined  as  defendants.  Monte- 
cito Valiey  Water  Co.  r.  Santa  Bar- 
bara,   144    Cal.   578,   77    Pac.    1113. 
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parties."  New  parties  may  bo  ordrrod  hroiiLrlit  in  by  the  court  in  its 
disoretion.-- 

A  junior  appropriator  may  sue  to  have  an  abandonment  of  water 
by  a  senior  appropriator  judicially  deelari'd,-^  ami  owners  of  other 
ditehes  usins?  a  eonnnon  c-hanni'l,-'  and  other  junior  appropriatora 
are  not  neeessary  parties  to  the  action.'-" 

In  an  action  against  a  water  commissioner  to  enjoin  him  from 
divertini;  watiT  from  the  phiintin's.  tlir  jxtsous  to  whose  use  the  water 
is  intLiulod  to  be  devoted  arc  necessary  parties.-'' 

When  -  an  interlocutory  and  conditional  decree  has  been  entered,  es- 
tablishing: inchoate  rijrhts  of  the  parties  but  leaving:  the  measure  and 
extent  of  those  rights  undetermined,"-^  per.sons  whose  prior  rights 
were  e.stablished  by  the  decree  need  not  be  made  parties  upon  a  sub- 
sequent petition  to  have  the  extent  of  the  inchoate  rights  ascertained 
and   settled.-'* 

4.  Pleadings. — a.  Complaint. — The  theory  upon  which  the  action 
is  based  should  be  clearly  apparent  from  the  allegations  of  the  com- 
plaint,-' and  if  two  causes  of  action  are   involved  they  should  bo 


21.  U.  S.— Washington  State  Sug- 
ar Co.  V.  Sheppard,  186  Fed.  233;  Uni- 
ted States  V.  Conrad  Inv.  Co.,  156  Fed. 
123;  Union  Mill  &  Min.  Co.  r.  Dang- 
berg,  81  Fed.  73.  Idaho.— Frost  v.  Ida- 
ho Irr.  Co.,  19  Idaho  372,  114  Pac.  38. 
Mont. —  Bennett  v.  Quinlan,  47  Mont. 
247,  131  Pac.  1067;  Sloan  r.  Bvers,  37 
Mont.  503,  97  Pac.  855.  Utah.— Gun- 
nison Irr.  Co.  f.  Gunnison  Highland 
Canal  Co.,  174  Pac.  852.  Wash.—  Beck 
r.  Bono,  59  Wash.  479,  110  Pac.  13; 
Sander  v.  Wilson,  34  Wash.  659,  76 
Pac.  280. 

[a]  Persons  interested  hut  heyond 
the  jurisdiction  of  the  court,  are  not 
indispensable  parties.  Union  Mill  & 
Min.  Co.  f.  Dangberg,  81  Fed.  73. 

22.  Weiser  Irr.  Dist.  v.  Middle  Val- 
ley Irr.  Ditch  Co.,  28  Idaho  548,  155 
Pac.  4S4  (imperative  duty  to  bring  in 
parties  mav  exist);  Frost  r.  Idaho  Irr, 
Co.,  19  Idaho  372,  114  Pac.  38. 

[a]  Loss  of  Jurisdiction  by  Join- 
der.—  A  federal  court  may,  in  its  dis- 
cretion, require  interested  persons  to 
be  brought  into  the  a<-tion  although 
it  thereby  loses  jurisdiction  over  it. 
Washington  State  Sugar  Co.  f.  Shep- 
pard,. 186  Fed.  233,  where  other  claim- 
ants were  required  to  be  brought  in 
and  the  plaintiff  left  to  his  remedy  in 
the  state  courts. 

[b]  When  a  trial  has  been  long  and 
expensive  a  cr.urt  may  properly  refuse 
to     order     other     appropriators     to    be 
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made  parties,  although  the  effect  will 
be  to  leave  their  rights  unaffected  by 
the  iudgment.  Frost  r.  Idaho  Irr.  Co., 
19  Idaho  372,  114  Pac.  38. 

23.  Affolter  v.  Rough  &  Ready  Irr. 
Ditch  Co.,   60   Colo.  519,   154  Pac.   738. 

24.  North  Boulder  Farmers'  Ditch 
Co.  i'.  Leggett  D.  &  R.  Co.  (Colo.),  168 
Pac.  742. 

25.  North  Boulder  Farmers'  Ditch 
Co.  r.  Leggott  D.  &  R.  Co.  (Colo.),  168 
Pac.  742;  Affolter  v.  Rough  &  Ready 
Irr.  Ditch  Co.,  60  Colo.  519,  154  Pac. 
738. 

26.  Squire  V.  Livezey,  36  Colo.  302, 
85  Pac.  181. 

27.  See,  infra,  IV,  B,  6,  a. 

28.  Waterman  V.  Hughes,  33  Colo. 
270,   80   Pac.   891. 

29.  Nevada  County  &  Sacramento 
Canal  Co.  v.  Kidd,  37  Cal.  282.  See 
generally  the  title  "Construction  and 
Theory  of  Plcadingo." 

fa]  Whether  the  purpose  of  the  ac- 
tion is  to  have  an  abandonment  of  a 
water  right  established  or  to  have  the 
volume  of  flow  awanli'd  under  a  con- 
ditional decree  established,  should 
clearly  jappoar.  Arnold  v.  Roup,  61 
Colo.   316,    157   Pac.   200. 

[b]  Where  the  complaint  shows  that 
plaintiff  claims  aU  the  water  in  a 
stream  the  action  will  not  he  construed 
as  one  to  determine  priorities.  An- 
drews f.  Donnelly,  59  Ore.  138,  116 
Pac.  569.     And  see  Strong  v.  Baldwin, 
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separately  stated.^"  Damages  may  properly  be  sought  and  recovered 
in  conjunction  with  equitable  relief,^^  unless  there  are  several  plain- 
tiffs with  distinct  rights  and  damages.^- 

The  complaint  should  describe  the  basis  of  plaintiff's  claim  of  own- 
ership of  the  water  and  water  right, ^^  its  nature  and  extent,^*  the 
land  to  which  the  right  is  appurtenant,^^  and  its  amount,^^  and  the 


154  Cal.  150,  97  Pac.  17S,  129  Am.  St. 
Rep.    149. 

30.  Nevada  Countv  &  Sacramento 
Canal  Co.  r.  Kid.l,  37  Cal.  2S2,  for 
trespass    and    for    diverting    water. 

[a]  Single  Cause  of  Action. —  A 
complaint  seeking  to  have  the  nature, 
and  extent  of  plaintiflf's  right  deter- 
mined and  declared  and  to  enjoin  a  di- 
version by  defendants  states  but  one 
cause  of  action.  Patterson  v.  Mills, 
138  Cal.  276,  71  Pac.  177. 

31.  Cal.  —  Watterson  v.  Saldunbe- 
here.  101  Cal.  107,  35  Par.  432;  Jacob 
r.  Loronz,  98  Cal.  332,  33  Pac.  119. 
Neb.— McCook  Irr.  &  W.  P.  Co.  r. 
Crews,  70  Neb.  109,  96  N.  W.  996. 
Wyo.— Stoner  v.  Mau,  11  Wyo.  366, 
72  Pac.   193,  73  Pac.  54S. 

32.  See  supra,  IV,  A  and  13  Stand- 
ARir  Pboc.   100,   note  o**. 

33.  U.  S. —  United  States  r.  Ben- 
nett, 207  Fed.  524,  125  C.  C.  A.  186, 
L.  R.  A.  1916B,  1010.  Colo.— Church 
r.  Stillwell,  12  Colo.  App.  43,  54  Pac. 
395.  Nenr. —  .lerrett  r.  M.ihan,  20  Nev. 
89,  17  Pac.  12.  Wash.— Miller  v.  Lake 
Irr.  Co..  27   Wash.  417,  67   Pac.  996. 

Compare,  Hague  r.  Nephi  Irr.  Co.,  16 
Utah  421,  52  Pac.  765,  67  Am.  St.  Rep. 
034,   41    L.   R.   A.   311. 

34.  U.  8.— Anderson  Land  &  Stock 
Co.  r.  McConnell,  133  Fed.  5S1.  Cal.— 
Riverside  Water  Co.  r.  Gage,  89  Cal. 
410,  26  Pac.  889.  Colo.— Church  r. 
Stillwell,  12  Colo.  App.  43,  .54  Pac.  395. 
Ore.—  Porter  t\  Pettcngill,  57  Ore.  247, 
no  Pac.  .393. 

fa]  "It  may  not  always  be  possi- 
ble to  dcNcrilio  Hiicli  amount  hv  <'iil)i(; 
fei't  per  second  of  time,  but  in  such 
event  BufTicient  'lata  must  bo  given, 
snch  as  tlio  width,  depth,  grade,  area, 
etc.,  of  the  ditch  or  reservoir,  by 
which  the  amount  could  bo  readily  as- 
rerfained."  Churrh  r.  Stillwell,  12 
Colo.   App.  43,  54    Pac.   395. 

fhl  In  a  description  "500  cubic 
inches  of  water,  mincr'n  meriMiiremcnt, 
undiT  «iix  iiirli  preasure, ' '  the  word 
"cubir"  may  be  treaffd  as  surpluTigr- 
•nd   the  description    tlms    rcn.lcrcil    cer- 


tain.    Caviness   r.  La   Grande  Irr.   Co., 
60  Ore.  410.  119  Pao.   731. 

[c]  Allegation  that  the  plaintiff  is 
entitled  to  all  the  water  in  a  creek, 
bv  itself,  is  too  indefinite.  Porter  v. 
Pettengill.  57  Ore.  247,  110  Pac,  393. 

[d]  Wben  a  prior  right  to  use  wa- 
ter for  reservoir  purposes  Is  claimed,  a 
complaint  which  does  not  allege  the 
capacity  of  the  reservoir  or  the 
amount  of  water  appropriated  through 
it  and  applied  to  a  beneficial  use,  is 
insufficient.  Church  r.  Stillwell,  12 
Colo.  App.  43,  54  Pac.  395,  a  mere  al- 
legation  of  priority  is  a  conclusion. 

|"e]  Riparian  and  Appropriation 
Eights  in  Different  Counts. —  (1) 
Rights  by  virtue  of  riparian  owner- 
ship and  by  appropriation  may  be  set 
up  in  different  counts.  Huffner  v. 
Sawday,  153  Cal.  Sd,  94  Pac.  424.  (2) 
It  has  been  held  however  that  different 
sources  of  title  to  the  water  may  be 
set  up  in  a  single  count,  as  constitut- 
ing but  one  cause  of  action.  Hutch- 
inson f.  Mt.  Vernon  Water  &  P.  Co., 
49  Wash.  469,  95  Pac.  1023.  See  gen- 
erally    the     title     "Several    Counts." 

35.  Bennett  v.  Quinlan,  47  ^font. 
247,  131  Pac.  1067;  Porter  r.  P.ttcn- 
gill,  57  Ore.  247,   110   Pac.  393. 

[a]  The  fact  that  the  land  needs 
irrigation  and  tlie  amount  of  wat<'r  re- 
quired should  bo  specifically  stated. 
Porter  r.  Pettengill,  57  Ore."  247,  110 
Pac.  393. 

[b]  Defect  or  insufficiency  of  the 
descrijition  cannot  be  urg(>cl  for  thi'  first 
time  on  appeal.  Farmers  Cooperative 
Ditch  Co.  r.  Riverside  Irr.  Dist.,  14 
Idaho   450,   94    Pac.    761. 

36.  Church  v.  Stillwell.  12  Colo. 
App.  43,  54  Pac.  395;  Porter  r.  Pettcn- 
gill,  57    Ore.    247.    J 10    Pac.   393. 

[a]  Rule  Stated. —  "An  additional 
fact,  equally  essential  to  be  known  and 
stated,  is  the  quantity  of  land  for 
the  irrigation  of  which  the  water  is 
used.  No  right  can  bo  secured 
either  by  diversion  Of  appropri- 
ation to  more  water  tli.'in  is  necessary 
for    the   proper   irrigation    of    fli"    I'ln-I 
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facts  showincT  that  it  is  entitlod  to  priority/^  In  ploiulinp  a  ricfht 
by  an  appropriation,  iu  some  tstalL's  the  acts  constituting  tlic  appropri- 
ation must  ho  stated,^'*  but  in  others  it  is  suflicicnt  if  the  ultimate 
fact  be  allcsjcd."  In  plcadincr  a  riparian  rip;ht,  the  elements  of  the 
rieht  should  be  specifically  stated  ;■"'  the  eoini)laint  should  allej^c  that 
the  land  owned  l>y  phiintilT  is  reparian,"  the  amount  of  the  land 
which  is  irrijrable.''-  the  amount  of  water  r(>nsonably  necessary  for 
its  irris:ation,  to  the  use  of  which  a  right  existed,"*^  and  the  location 
of  the  land  above  or  below^  the  land  of  defendants.**  It  need  not 
be  allepred  that  plaintiff  has  sustained  any  damage  or  the  amount 
thereof.*^  or  that  plaintiff  is  in  a  position  to  use  the  water,**^  or  where 
a  riparian  rather  than  an  appropriation  right  is  relied  on,  that  he 
has  made  any  beneficial  appropriation  of  the  water.^^  The  diversion 
of  the  water  or  the  infringement  of  plaintiff's  riglils  by  defendant 
must   be  alleged,*^  though   in   an   action  to   quiet  title,   as   in  other 


to  which  it  is  applied."  Church  r. 
Ptillwell,  12  Colo.  App.  43,  49,  54  Pac. 
395. 

37.  Comstock  v.  Larimer  &  Weld 
Res.  Co.,  58  Colo.  1S6,  145  Pac.  700, 
Ann.  Cas.  191GA,  41 G;  Farmers'  H.  L. 
C.  &  E.  Co.  f.  Southworth,  13  Colo. 
Ill,   21   Pac.   102S,   4   L.   R.  A.   767. 

fa]  The  precise  date  of  the  appro- 
priation need  not  always  be  alleged. 
Amlerpon  Land  &  Stock  Co.  v.  McCon- 
ncll,  133  Fed.  5S1. 

38.  Daggs  V.  Howard  Sheep  Co.,  16 
Ariz.  2S3,  145  Pac.  140;  Sterling  v. 
Pawnee  Ditch  Extension  Co..  42  Colo. 
421,  94  Pac.  339.  15  L.  E.  A.  (N.  S.) 
238;  Farmers'  H.  L.  C.  &  R.  Co.  v. 
Southworth,  13  Colo.  Ill,  21  Pac.  1028, 
4  L.  R.  A.  767. 

fa]  "The  complaint  should  state 
clearly  •what  volume  of  water  diverted 
does  reach  the  consumers  under  plain- 
tiff's ditch  during  that  period;  how 
many  consumers  there  are;  the  dis- 
tance it  is  carried  through  the  Pawnee 
Extension  Ditch;  the  area  of  land  to 
which  it  is  applied;  when  it  was  ap- 
plied; what  volume  is  actually  con- 
sumed for  domestic  and  irrigation  pur- 
poses, and  when  the  ditch  was  complet- 
ed." Sterling  r.  Pawnee  Ditch  Ex- 
tension Co.,  42  Colo.  421,  94  Pac.  339, 
15  L.  R.  A.   rX.  S.)   238. 

fb]  The  beneficial  use  to  which  the 
water  is  applied  shouM  be  stated 
Da??5  V.  Howard  Sheep  Co.,  16  Ariz. 
283,  145  Pac.  140. 

[c]  The  amount  of  water  required 
for  the  bcnefiiial  use  set  forth  must 
be  alleged.  Daggs  v.  Howard  Sheep 
Co.,   16  Ariz.  2S3,   145  Pac.  140,  speci- 
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fying   the   amount    a    ditch    will    carry 
may  be  suflicicnt. 

|d]  That  plaintiff  was  an  inhab- 
itant of  the  state  should  be  alleged, 
though  a  failure  to  do  so  cannot  be 
reached  by  a  general  demurrer.  Big- 
Icr  V.  Walker,  16  Ariz.  44,  141  Pac. 
124. 

39.  Wutchumna  Water  Co.  v.  Pogue, 
151  Cal.  105,  90  Pac.  302;  Beach  v.  Spo- 
kane R.  &  W.  Co.,  25  Mont.  379,  65 
Pac.  111.  And  see  Salazar  v.  Smart, 
12  Mont.  395,  30  Pac.  670. 

[a]  Averment  that  plaintiff  is  en- 
titled to  the  use  of  the  water  is  prefer- 
able to  an  averment  that  he  is  the 
"owner."  Smith  r.  Green,  109  Cal. 
228,  41  Pac.   1022. 

40.  Strong  v.  Baldwin,  137  Cal,  432, 
70  Pac.  288. 

41.  Silver  Creek  &  P.  L.  &  W.  Co. 
r.  Hayes,  113  Cal.  142,  45  Pac.  191. 

42.  Wutchumna  Water  Co.  t".  Pogue, 
151  Cal.  105,  90  Pac.  362. 

43.  Wutchumna  Water  Co.  v.  Pogue, 
151  Cal.  105,  90  Pac.  362;  Riverside 
Water  Co.  r.  Gage,  89  Cal.  410,  26  Pac. 
889. 

44.  Riverside  Water  Co.  v.  Gage,  89 
Cal.  410,  26  Pac.  889. 

45.  Last  Chance  Water  Ditch  Co. 
r.  Emigrant  Ditch  Co.,  129  Cal.  277,  61 
Pac.  960;  Moore  v.  Clear  Lake  Water- 
works, 68  Cal.  146,  8  Pac.  816. 

46.  Moore  v.  Clear  Lake  Water 
works.  68  Cal.   146,  8   Pac.  816. 

47.  United  States  Freehold  L.  &  Em- 
igration Co.  V.  Gallegos,  89  Fed.  769, 
32    C.   C.   A.   470. 

48.  U.  S. —  United  States  f.  Ben- 
nett,  207   Fed.   524,   125   C.   C.   A.   186, 
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similar  casos,"  it  is  sufficient  to  allege  that  defendants  claim  some 
right  or  interest  in  the  water  the  nature  and  extent  of  which  is  un- 
known to  plaintiff  but  whicli  is  inferior  to  plaintiff's  rights.^°  The 
particular  point  of  diversion,^^  and  the  means  and  methods  used  in 
making  the  diversion,"  need  not  be  alleged,  nor  need  the  plaintiff 
allege  that  a  change  by  him  in  the  original  point  of  diversion,"  or 
in  the  manner  and  purpose  of  use  of  the  water,^*  was  without  in- 
jury to  the  defendant. 

b.  Defendant's  Pkadings.  —  Complicated  water  rights  will  seldom 
be  determined  upon  demurrer,  although  the  complaint  sets  forth  the 
facts  in  detail."  The  general  rules  as  to  consistency  of  defenses  are 
applied.=^  jMatters  of  affirmative  defense  must  be  pleaded  in  the 
usual  wav."     This  rule  is  applicable  to  such  defenses  as  prior  ^^  ad- 


L.  R.   A.   1916B,   1010;   Anderson   Land  | 
&    Stock    Co.    f.    McConnell,    133    Fed.  | 
581.     Ariz. —  Daggs    v.    Howard    Sheep  i 
Co.,  16  Ariz.  283,  145  Pac.  140.     Nev.—  [ 
Jerrett   r.  Mahan,  20  Nev.  89,  17  Pac. 
12      S.  D. —  St.     Germain     Irr.     Co.    v. 
Hawthorne    Ditch    Co.,    32    S.    D.    ^60, 
143  N.  W.  124. 

[al  That  the  diverted  flood  waters 
would  otherwise  have  reached  plain- 
tiff's land  need  not  be  allc},'Ld.  It  is 
matter  of  defense  for  defendant  to 
allege  the  contrary.  Greelej'  &  Love- 
land  Irr.  Co.  V.  Farmers'  Pawnee 
Ditch  Co.,  58  Colo,  462,   146  Pac.  247. 

[b]  When  water  not  actually  a  part 
of  the  stream  but  claimed  to  be  trib- 
utary to  it  has  been  diverted  the  facts 
showing  it  properly  to  be  considered 
a.s  a  portion  of  tlie  stream  should  bo 
stated.  Ogilvy  Irr.  &  L.  Co.  «.  In- 
Binger,  If*  Colo.  A  pp.  .3so,  75  Pac.  598. 

49.  Sec  21  Standard  Proc.  1015. 

50.  Mont. —  Bennett  r.  Quinlan,  47 
Mont.  247,  131  Pac.  1UG7.  Neb.— Cliuo 
V.  Stock,  71  Neb.  70,  US  N.  W.  4.j4,  102 
N.  W.  2G5.  Ore.— Hough  t".  Porter,  51 
Ore.  318,  372,  95  Pac.  732,  98  Pac. 
1083,  102  Pac.  128.  S.  D.— Compare, 
St.  Germain  Irr.  Co.  r.  Hawthorne 
Ditch  Co.,  32  S.  D.  200,  143  N.  W.  124. 

51.  Miller  f.  Rickey,  127  Fed.  573, 
affmd.    1.52   Fed.    11,   81    C.    C.   A.   207. 

52.  Miller  r.  Riekev,  127  Fed.  573, 
affirmed,  152  Fed.  11,  81  C.  C.  A.  207. 

53.  luonh  V.  Lorenz,  98  Cal.  ,332, 
33  Pac.  119. 

54.  Hansen  f.  Larscn,  41  Mont.  350, 
120   Par.  229. 

55v  Kansas  r.  Colorado,  185  U.  8. 
12.'5,  22   Sup.  Ct.  .552,  46  I,,  ed.  838. 

56.  F'en  2  Standard  Proc.  26;  4 
Standard  Pboc.  169. 


fa]  Consistency  of  Defenses. — (1) 
Rights  acquired  by  appropriation  and 
other  rights  based  on  adverse  posses- 
sion may  be  asserted  in  the  same  an- 
swer, as  they  do  not  constitute  incon- 
sistent defenses.  Hough  v.  Porter,  51 
Ore.  318,  433,  95  Pac.  732,  98  Pac.  1083, 
102  Pac.  728.  (2)  Eights  based  upon 
an  appropriation  may  be  set  forth  in 
an  answer  also  relying  upon  riparian 
rights,  though  the  facts  concerning  the 
two  rights  should  be  separately  stated. 
Redwater  Land  &  Canal  Co.  v.  Reed, 
26  S.  D.  466,  128  N.  W.  702.  (3)  A 
claim  by  adverse  user  is  inconsistent 
with  a  "claim  that  no  injury  is  being 
inflicted  upon  the  other  party.  Watts 
V.  Spencer,  51  Ore.  262,  94  Pac.  39. 

57.  See  the  titles  "Answers;" 
"Bills  and  Answers;"  "Confession 
and  Avoidance;"  also  titles  dealing 
with    particular    pleas    and    defenses. 

[a]  Non-Joinder. —  An  answer  claim- 
ing that  other  persons  adversely  inter- 
ested in  the  proceedings  who  are  not 
parties  to  it,  should  state  the  names  of 
such  persons  and  the  nature  and  extent 
of  tircir  interests.  Waterman  f. 
Hughes,  33  Colo.  270.  80  Pac.  891.  See 
the  title  "Parties." 

fbl  A  defense  that  an  alleged  diver- 
sion by  defendant  was  made  by  others 
after  the  water  iiassi'd  the  land  of  de- 
fendant is  in  the  nature  of  a  plea  in 
abatement  and  must  name  the  persons 
claimed  to  have  made  the  diversion. 
North  Powder  Mill  Co.  f.  Couglianour, 
34   Ore.    9,   54    Pac.    223. 

58.  See  15  Standard  Proc.  G14,  et 
seq. 

fal  Tlio  existence  of  a  decree  ren- 
dered in  a  statutory  proceeding  and 
adjudicating  the   rigiits   of  the    parties 
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jiulioation,  nlmmlonmvnt  of  the  wain-  rifjht/'"  ostoppol,""  and  ad- 
verse user  and  preseription."'  The  eliiiiii  that  doi'eiidaiit  is  a  prior 
appropriator  and  as  sueh  cntithxl  to  priority  over  phiintiir,  a  riparian 
owner,  is  an  aflirniative  defense  whieh  nnist  be  pleaded,*^'  thouij;h  it 
is  not  necessary  that  it  should  be  set  up  by  cross-comphiint.''^  Ri^dits 
of  the  defendants  in  the  stream  may,  however,  be  set  forth  by  cross 
bill  or  cross-complaint.'^*  A  counterclaim  arising  out  of  the  same 
transiietion  or  connected  ^vith  the  subject  of  the  action  may  be 
pleaded." 

c.  Amcndnioitf^. — Amendments  may  be  made,  subject  to  the  gen- 
eral limitations  I'lsinviiere  treated."" 

5.     Trial    or    Hearing. — a.     In      Cicncral.''''' — Great    freedom    and 


is  an  .Tflirmative  defence  which  must 
be  ploadod  if  relied  upon.  L'nited 
States  Freehold  Land  &  Emigration 
Co.  r.  Gallegos,  89  Fed.  769,  32  C.  C.  A. 
470. 

59c  Hector  Min.  Co.  v.  Valley  View 
Min.  Co.,  2S  Colo.  315,  64  Pac.  205. 

60.  Hector  Min.  Co.  v.  Valley  View 
Min.  Co.,  2S  Colo.  315,  64  Pac.  205. 
See  generally  the  title    "Estoppel." 

61.  Montecito  Valley  Water  Co.  v. 
Santa  Barbara,  144  Cal.  578,  77  Pac. 
1113  (allegation  that  adverse  user  was 
peaceable  is  unnecessary) ;  Abbott  r. 
Pond,  142  Cal.  393,  76  Pac.  60;  Ameri- 
can Co.  V.  Bradford,  27  Cal.  360.  See 
1   Standard  Proc.   621. 

[a]  A  reference  to  the  specific  code 
section  (1)  relied  upon  as  the  basis 
of  the  claim  is  sufficient.  E.  Clem- 
ens Horst  Co.  V.  Tarr  Min.  Co.,  174 
Cal.  430,  163  Pac.  492.  (2)  If,  how- 
ever, it  is  desired  to  plead  facts  to  es- 
tablish the  adverse  user  and  right, 
every  element  essential  to  the  right 
must  be  alleged.  Churchill  v.  Louie, 
135  Cal.  608,  67   Pac.   1052. 

62.  United  States  Freehold  Land  & 
E.  Co.  V.  Gallegos,  89  Fed.  769,  32  C. 
('.   A.  470. 

63.  Miller  v.  Thompson,  139  Cal. 
643,  73  Pac.  583;  Hough  v.  Porter,  51 
Ore.  318,  95  Pac.  732,  98  Pac.  1083,  102 
Pac.   728. 

64.  See  Miller  v.  Rickey,  146  Fed. 
574,  affirmed,  152  Fed.  11,  81  C.  C.  A. 
207.  and  the  titles  "  Cfross-Bill ; " 
'  *  Cross-Complaint. ' ' 

[a]  Defendants  who  admit  the  pri- 
ority of  plaintiffs'  right  may  by  cross- 
bill claim  rights  of  priority  over  their 
co-defendants.  Rirkey  Land  &  Cattle 
Co.  r.  Wood,  152  Fed.  22,  81  C.  C.  A. 
218. 


[b]  When  defendant  has  diverted 
water  from  plaintiffs'  ditch  no  ripa- 
rian rights  in  the  stream  from  wliicii 
the  water  supplying  the  ditch  is  taken 
can  bo  asserted  by  cross-complaint,  as 
the  assertion  of  such  rights  does  not 
arise  out  of  the  transaction  set  forth 
in  the  complaint.  Silver  Creek  &  P. 
L.  &  W.  Co.  r.  Hayes,  113  Cal.  142,  45 
Pac.    191. 

65.  See  the  title  "Set-Off,  Counter- 
claim and  Recoupment." 

[a]  When  plaintiff  claims  rights  as 
an  appropriator  and  defendant  asserts 
rights  as  a  riparian  owner  and  under 
an  agreement  with  the  predecessors  in 
interest  of  the  plaintiff,  defendants' 
claim  arises  out  of  the  plaintiff's  claim 
of  ownership  of  the  water  right  and 
may  be  set  up  as  a  counterclaim.  Red- 
water  Land  &  Canal  Co.  v.  Jones,  27 
S.  D.  194,   130  N.  W.  85. 

66.  See  the  titles  "Amendments;" 
"Bills  and  Answers;"  "New  Cause  of 
Action  or  Defense;"  "Parties;"  and 
.Joyce  V.  Rubin,  23  Idaho  296,  130  Pac. 
793,   to    conform    to    the   proof. 

fa]  Change  from  an  alleged  contract 
right  to  a  right  by  appropriation  is  a 
change  in  the  cause  of  action,  but  if 
the  amendment  is  made  before  trial, 
it  is  permissible  under  the  South  Da- 
kota practice.  Driskill  v.  Rebbe,  22 
S.  D.  242,  117  N.  W.  135.  See  20 
Standard  Proc.  347. 

[b]  An  amended  complaint  setting 
up  an  appropriation  other  than  that 
relied  upon  in  the  original  complaint 
does  not  state  a  new  cause  of  action. 
Murray  v.  Tingley,  20  Mont.  260,  50 
Pac.  723. 

67.  See  13  Stantjard  Prop.  155,  172; 
the  titles    "Hearing;"    "References;" 
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liberality  is  practiced  in  the  trial  of  water  suits.^^  A  board  of  en- 
gineers may  be  appointed  by  the  court  to  investigate  conditions  and 
make  a  report  to  the  court,'^''  or  a  report  by  the  state  engineer  may 
be  required.'"  Plaintiff  can  recover  only  upon  the  strength  of  his 
own  right  and  title  and  not  upon  the  weakness  of  the  defendant's 
claim  ;^^  and  his  recovery  must  be  based  on  the  case  pleaded/-  and 
against  only  those  persons  who  are  parties,  by  representation  or 
otherwise/^  The  rights  and  interests  of  co-defendants  among  them- 
selves may  be  adjudicated,^*  if  they  are  regularly  placed  in  issue,'' 


"Trial;"  and  other  titles  dealing  with 
particular  phases   of   trial  practice. 

68.  Hough  r.  Porter,  51  Ore.  318, 
95  Pac.  732,  98  Pac.  1083,  102  Pac. 
728. 

[a]  "Water  suits  are,  in  a  sense, 
sui  generis;  for  the  complications  and 
many  intricacies  developed  by  litiga- 
tion of  this  character  of  late  years, 
when  all  available  lands  are  rapidly 
becoming  settled,  resulting  in  most  in- 
stances in  the  demand  for  water  ex- 
ceeding the  supply,  necessarily  give 
rise  to  new  questions  of  practice  not 
covered  by  the  statute  nor  aided  by 
precedent.  The  courts,  then,  are  con- 
fronted with  the  dilemma  either  of  ex- 
ercising their  discretion  in  such  mat- 
ters or  of  making  an  exception  to  that 
well  known  maxim  which  is  the  foun- 
dation of  all  equitable  jurisdiction, 
that  'equity  will  not  suffer  a  right 
to  be  without  a  remedv.'  "  Hough  r. 
Porter,  51  Ore.  318,  4.39,  95  Pac.  732, 
98  Pac.  1083,  102  Pac.  728.  And  see, 
Whited  V.  Cavin,  55  Ore.  98,  105  Pac. 
39G. 

\\i]  If  "some  of  the  parties  neg- 
lect or  refuse  to  file  pleadings  assert- 
ing their  rif,'lits,  or,  having  done  so, 
have  prcsrntod  them  in  such  manner 
that  an  enfort-eablo  decreo,  or  one  in 
harmony  with  the  spirit  of  the  order, 
cannot  be  entered,"  the  court  may 
either  direct  the  pleadings  to  be 
amonded  to  conform  to  the  proof  or 
treat  them  as  amended  and  enter  a  de- 
cree accordingly.  Houph  v.  I'orter,  51 
Orp.  31 S,  139,  9.-)  Pac.  732,  98  Pac.  1083, 
102  Pac.  728. 

69.  See,  Palt  Lake  Citv  r.  Utah  & 
Salt  Laki'  Canal  Co.,  43  Utah  591,  137 
Pac.   038. 

70.  Boiflc  City  Irr.  &  Land  Co.  v. 
fltowart,  10  Idaho  3S,  77  Par.  25,  321. 
And  srf>  Farmers'  Co-op.  Ditch  Co.  v. 
Biveraide  Irr.  Dist.,  14  Idaho  450,  94 
Pac.  761. 


71.  Cal. — E.  Clemens  Horst  Co.  v. 
Xew  Blue  Point  Min.  Co..  177  Cal.  631, 
171  Pac.  417.  Colo.— Cooper  v.  Shan- 
non, 36  Colo.  98,  85  Pac.  175,  118  Am. 
St.  Rep.  1008.  Idaho.— Washington 
State  Sugar  Co.  v.  Goodrich,  27  Idaho 
26,  147  Pac.  1073.  Utah.— Lost  Creek 
Irr.  Co.  r.  Eex,  26  Utah  485,  73  Pac. 
660.  Wash. —  McFaddon  r.  Ferguson, 
99  Wash.  683,   170  Pac.  3G5. 

[a]  If  plaintiff  shows  lie  is  entitled 
to  all  of  the  water  in  a  stream  he  need 
not  further  show  the  number  of  second 
feet  or  acre.  Anderson  v.  Ilamson,  50 
Utah  151,  167  Pac.  254. 

72.  See  the  title  "Variance  and 
Failure  of  Proof"  and  infra,  this  sec- 
tion.    See  also  infra,  IV,  B,  6,  a. 

73.  See  generally  the  title  "Par- 
ties" and  13  Standard  Proc.  179,  291. 

[a]  The  rights  of  persons  not  par- 
ties to  the  action,  cannot  of  course,  bo 
adjudicated.  Progress  Co.  r.  Salt  Lake 
City  (Utah),  173  Pac.  705.  And  see, 
Duckworth  v.  Watsonville  W.  &  L.  Co., 
158  Cal.  206,  110  Pn<-.  927. 

[b]  Against  Stockholders  of  Defend- 
ant Corporation. —  When  a  corporation 
orRanizod  for  the  purpose  of  distrib- 
uting appropriated  water  is  a  defend- 
ant, the  rights  of  plaintiff  as  against 
individual  stofklioldors  cannot  be  ad- 
ludicated.  Caviness  r.  La  Grande  Irr. 
Co.,   60   Ore.   410,   119   Pac.   731. 

74.  Hough  V.  Porter,  51  Ore.  318, 
375,  95  Pac.  732,  98  Pac.  1083,  102  Pac. 
728. 

[a]  A  statute  authorizing  the  court 
to  settle  in  one  judgment  thn  relative 
priorities  of  all  the  parties  to  tlie  ac- 
tion, does  not  require  the  court  to  de- 
termine the  riglits  of  the  (lefondants 
iiit-rr  srsr.  Bennett  r.  Quinlan,  47 
Mont.   217,  131    Pac.   1067. 

75.  Cal.—  Miller  r.  Thompson,  139 
fal.  643,  73  Pac.  583.  Idaho.— .Joyce 
r.  Bubin,  23  Idaho  296.  130  Pac.  793. 
Ore. —  Caviness  v.   La   Grande   Irr.   Co., 
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mill  sufTloiont  process  anil  notioo  has  lioon  scrvi'd,"'^  ])nl.  not  otlier- 
wiso.*'  If  loi^al  rcli(>t'  is  sout,'lit  in  conjunction  with  0(|uitMhlc  relief, 
the  parties  are  (entitled  to  a  jury  trial  of  the  leiral  issues/^  and 
equitable  issues  may  he  suhniitteil  to  a  jury  for  an  advisory  verdict." 
"Where  an  appropriation  riirht  has  been  initiated  but  not  completed, 
the  determination  of  its  extent  may  be  deferred  to  subsequent  pro- 
ceedings.''^ Whether  a  diteh,^^  or  a  water  riirlit  has  been  abandoned,^^ 
or  whether  the  use  of  water  has  been  adverse  or  under  license,^' 
is  a  question  of  fact.  Immaterial  variances  between  the  pleadinj^s 
and  the  proof  will  be  disregarded/'  but  a  material  variance  will 
prevent  a  recovery.^"* 

b.     Fimling.<i. — Findings  of  fact  must  be  mnde  ''^  on  all  material 


60  Ore.  410,  119  Pac.  731.  But  seo 
Hough  V.  Porter,  51  Ore.  318,  95  Pac. 
732,    9S    Pac.    10S3,    102    Pac.    728. 

76.  Hough  r.  Porter,  51  Ore.  318, 
377,  95  Pac.  732,  98  Pac.  1083,  102  Pac. 
728. 

77.  Conley  v.  Dyer,  43  Colo.  22,  93 
Pac.  304;  Whited  v.  Cavin,  55  Ore.  98, 
105  Pao.  396;  Nevada  Ditch  Co.  r.  Ben- 
nett, 30  Ore.  59,  45  Pac.  472,  60  Am. 
St.  Rep.  777. 

78.  Stocker  r.  Kirtley,  6  Idaho  795, 
59  Pac.  891;  Stoner  f.  Mau,  11  Wyo. 
366,  72  Pac.  193,  73  Pac.  548.  See 
Churchill  r.  Louie,  135  Cal.  608,  67  Pac. 
1052,  and  16  Standard  Prog.  883  (note 
61),  891. 

79.  Cal. —  Churchill  r.  Louie,  1S5 
Cal.  608,  67  Pac.  1052.  Colo. —  Buekers 
Irr.  M.'&  Imp.  Co.  r.  Farmers'  etc. 
Ditrh  Co.,  31  Colo.  62,  72  Pac.  49. 
\7yo. —  Stoner  V.  Mau,  11  Wyo.  366, 
72  I'ac.  193,  73  Pac.  548. 

See  14  Standard  Proc.  526,  et  seq. 

80.  Pringle  Falls  Power  Co.  v.  Pat- 
terson, 65  Ore.  474,  128  Pac.  820,  132 
Pac.  527.  And  see  infra,  IV,  B,  6. 
But  see,  Merritt  v.  Los  Angeles,  162 
Cal.    47,    120    Pac.    1064. 

81.  "Wendler  r.  Woodard,  93  "Wash. 
684.   101    Pnc.    1043. 

82.  TJ.  S. —  Anderson  Land  &  Stock 
Co.  r.  McConncll,  188  Fed,  818.  Ariz. 
Landers  f.  Joerger,  14  Ariz.  480,  UO 
Pac.  209.  Cal.— Utt  r.  Frey,  106  Cal. 
392,  39  Pac.  807.  Colo. —  Arnold  v. 
Koup,  61  Colo.  316,  157  Par.  206;  Cen- 
tral Trust  Co.  t\  Culver.  23  Colo.  App. 
317,  129  Pac.  253.  Mont^ — Feather- 
man  f.  Hennessy,  42  Mont.  5?5,  113 
Pac.  751;  Power  v.  Switzer,  21  Mont. 
523,  55  Pac.  32.  Ore.— In  re  Willow 
Creek,  74  Ore.  592,  144  Pac.  505,  146 
Pac.    475. 


83.  Evans  Ditch  Co.  v.  Lakeside 
Pitch  Co.,  13  Cal.  App.  119,  108  Pac. 
1027. 

84.  Joyce  r.  Eubin,  23  Idaho  296, 
130   Pac.   793. 

[a]  Proof  of  a  diversion  of  water 
at  a  date  subsequent  to  that  alleged 
in  the  complaint,  does  not  prevent  a 
rccoverv.  Branstettcr  v.  Williams,  8 
Idaho  257,  67  Pac.  800. 

85.  Schirmer  tl.  Drexler,  134  Cal. 
134,  66  Pac,  180,  allegation  of  a  pre- 
scriptive  right   and   proof   of  a  license. 

[a]  Wliere  rights  by  appropriation 
are  pleaded,  there  can  be  (1)  no  re- 
covery upon  the  ground  of  riparian 
ownership  (^^ontec•ito  Valley  Water 
Co.  V.  Santa  Barbara,  151  Cal.  377,  90 
Pac.  935;  San  Luis  Water  Co.  v.  Es- 
trada, 117  Cal.  168,  48  Pac.  1075;  Riv- 
erside Water  Co.  v.  Gage,  89  Cal.  410, 
26  Pac.  889),  or  (2)  proof  of  contract 
right.  Denver  v.  Walker,  45  Colo.  387, 
101    Pac.    348. 

86.  E.  Clemens  Horst  Co.  v.  Tarr 
Min,  Co.,  174  Cal,  430,  163  Pac.  492; 
Patterson  v.  Mills  (Cal.),  68  Pac.  1034; 
Davies  r.  Angelo,  8  Cal.  App.  305,  96 
Pac.  909. 

[a]  Findings  Should  be  Specific  and 
Definite. —  Ilfpler  v.  Wright,  35  Cal. 
App.  567,  170  Pac.  667;  Willits  Water 
&  Power  Co.  v.  Landrum  (Cal.  App.) 
175  Pac.  697,  as  to  the  amount  of 
wator  a  party  is  entitled  to  use. 

[b]  On  a  plea  of  prescriptive  right 
to  water,  a  finding  of  the  definite 
amount  of  water  diverted,  is  essential. 
Hayes  v.  Silver  Creek  &  P.  L.  &  W. 
Co.,   136   r.-il.   2.-58,   G8   Pac.   704, 

[c]  The  amount  of  water  salvaged 
or  developed  should  bo  determined  by 
the  court  with  as  mueh  certainty  as 
is  possible.     Pomona  Land  &  Water  Co, 
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issues  in  accordance  "svith  the  general  principles  elsewhere  treated,^'^ 
A  finding  outside  the  issues  made  by  the  pleadings  will  not  support 
a  judgment.^^ 

6.  Judgment  or  Decree.  —  a.  Form  and  ConientsP  —  The  judg- 
ment or  decree  must  be  based  upon  the  theory  of  the  case  made  by  the 
pleadings  and  must  be  within  and  consistent  with  the  issues  made  by 
them."**  It  should  determine  with  certainty  the  respective  rights  and 
priorities  of  the  parties,^^  the  nature  and  the  bases  of  those  rights,^- 
the  amount  of  water  to  which  each  is  entitled^^  by  approved  standards 


f.  San  Antonio  Water  Co.,  152  Cal. 
618,  93  Pac.  881. 

[d]  In  an  action  to  quiet  title  the 
court  should  find  the  actual  appropri- 
ation made  by  each  appropriator, 
the  date  upon  which  the  appro- 
priation was  made  and  the  quantity  of 
water  appropriated  by  each  to  a  bene- 
ficial use.  Washington  State  Sugar 
Co.  r,  Goodrich,  27  Idaho  26,  147  Pac. 
1073. 

[(  ]  A  finding  as  to  the  riparian 
character  of  defendant's  lands  need 
not  be  made  where  the  court  finds  that 
plaintiff  is  entitled  to  use  the  water 
by  virtue  of  an  appropriation  made 
prior  to  the  location  of  defendant's 
lands.  Adams  r.  Barber,  21  Cal.  App. 
503,  132  Pac.  273. 

87.  See  the  title  "Findings  and 
Conclusions." 

88.  Schirmer  r.  Drexler,  134  Cal. 
13t,   66   Pac.    180. 

89.  See  fronerally  the  titles  "De- 
crees;"   "Judgments." 

90.  Hayes  f.  Silver  Creek  &  P.  L. 
&  W.  Co.,  136  Cal.  23'^,  OS  Pac.  704; 
Schirmer  v.  Drexler,  134  Cal.  134,  G(j 
Pnc.  ISO.  See  13  Standard  Proc.  192, 
19."). 

f.i]  The  right  of  defendant  to  di- 
vert flood  waters  will  not  !■(>  dccrrcil 
when  no  issue  is  made  as  to  the  right. 
HufTner  r.  Sawday,  143  Cal.  86,  94 
Par.  4L'4. 

91.  U.  S.— TTnion  Mill  &  Min.  Co. 
r.  Dangborg,  81  Fed.  73.  Cal. —  K. 
Clemens  llorst  Co.  r.  New  Bine  Point 
Min.  Co.,  177  Cal.  631,  171  Par.  417; 
E.  ClrmenB  Ilorst  f'o.  r.  Tarr  Min. 
Co.,  174  Cal.  430,  163  Pac.  492,  49.1; 
Watson  V.  Lawson,  166  Cal.  235,  135 
Pac.  901.  And  src,  Cheda  v.  Southern 
Pnc.  Co.,  22  Cal.  App.  373,  134  Pac. 
717.  Nov. —  Authors  r.  Bryant,  22  Nev. 
212,  3S  Pnc.  439.  Ore.— In  re  Waters 
of  rmntilln  Pivor,  8S  Om.  376,  108 
Pac.   922,    172    Pac.    97.     Utah.— Sharp 


r.  Whitmore,  168  Pac.  273;  Lost  Creek 
Irr.  Co.  r.  Rex,  26  Utah  485,  73  Pac. 
GGO.  Wash.— Sander  v.  Wilson,  34 
Wash.  659,  76  Pac.  280. 

Propriety  or  necessity  of  determin- 
ing defendants'  rights  inter  sese,  see 
supra,  IV,  B,  5,  a. 

[a]  The  time  at  which  an  appropri- 
ation was  made,  should  be  stated.  Lee 
r.  Ilanford,  21  Idaho  327,  121  Pac.  558. 

[bj  The  right  of  a  defendant  to 
useiexcess  water  (1)  above  the  require- 
ments of  plaintiff  should  be  specifically 
awarded  and  not  left  to  implication. 
Twaddle  f.  Winters,  29  Nev.  88,  85  Pac. 
2S0,  89  Pac.  2S9.  (2)  But  where  per- 
sons not  parties  have  prior  rights  in 
such  excess,  no  such  award  should  be 
made.  Brown  r.  Baker,  39  Ore.  66,  65 
Pac.  799,  66  Pac.  193. 

92.  State  v.  Quantic,  37  Mont.  32, 
94  Pac.  491. 

93.  Cal.— Watson  v.  Lawson,  166 
Cal.  235,  135  Pac.  961;  Ilufford  v.  Dye, 
162  Cal.  147,  121  Pac.  400;  Logan  v. 
Guichard,  159  Cal.  592,  114  Pac.  989; 
Rogers  V.  Overacker,  4  Cal.  App.  333, 
87  Pac.  1107.  Colo. —  Arnold  r.  Roup, 
61  Colo.  316,  157  Pac.  206.  Nev.— Ra- 
melli  r.  Sorgi,  38  Nev.  552,  HO  Pac.  71, 
154  Pac.  73;  Walsh  r.  AVallace,  26  Nev. 
299,  67  Pac.  914,  99  Am.  St.  Rep.  692. 
Ore.— Portor  r.  Pettengiil,  57  Ore.  247, 
110  Pac.  393.  Wyo.— Holt  r.  Chey- 
enne, 22  Wyo.  212,  137  Pac.  876. 

[.ij  Rulo  Stated.— "The  judgment 
in  such  a  case  should,  so  far  as  pos- 
sible, ascertain  and  declare  the  rights 
of  each  party  in  the  water,  specify- 
ing tho  quantity,  either  by  absoluto 
mrasuro  or  by  definite  prcqiortion  of  tho 
whole,  and,  if  necessary  or  ai>j>ropri- 
ate,  the  manner  and  times  of  »ho  and 
diversion,  so  that  if  the  decree  is  ob 
served  by  each  party  ho  may  have  his 
just  and  lawful  share,  and  the  water 
mny  bn  so  npplird  as  to  produce  the 
least  waste   and   tho  greatest   beneficial 
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of  mcnsnroniont."*  or  by  an  .ippdrtii'iinn'iit  of  tlio  flow  nccordinp  to 
time,"  till'  i>i'iiit  at  whii'h'"'  niid  iho  iii:inni>r  in  which"^  siu-h  (liv(>rsion 
and  moasuniu.'iit  is  to  In.-  iniule.  Tt'  relief  is  awarded  to  tlio  plaint ilT 
the  judirinent  slioidd  only  bo  of  sueli  a  nature  as  will  fully  proteet  tlio 
plaiiititT  without  depriving  the  defendant  of  any  rights  he  may  have 


use."     AVatson     r.     Lawson,     16G     Cal. 
235,  135  Tac.  9C1,  904. 

[l>]  Where  the  right  to  appropriate 
flood  waters  is  claimed  and  sustained, 
and  the  height  at  whieli  a  diversion 
headgate  shall  be  maintained  is  fixed, 
the  amount  of  the  natural  How  of  the 
stream  in  miner's  inches  need  not  bo 
determined.  Gallatin  v.  Corning  Irr. 
Co.,  163  Cal.  405,  12G  Pac.  864,  Ann. 
Cas.    1914A,    74. 

fi]  Wlien  the  theory  and  object  of 
the  action  is  to  obtain  a  decree  that 
defendants  have  no  rights  whatever  in 
the  water,  the  judgment  need  not  make 
an  apportionment  of  the  water  although 
defendants  establish  certain  rights  in 
the  stream.  Strong  v.  Baldwin,  154 
Cal.  150,  97  Pac.  178,  129  Am.  St.  Rep. 
149. 

[d]  An  allowance  of  one  inch  per 
acre,  for  irrigation,  will  not  be  in- 
creased to  allow  for  seepage  and  evap- 
oration. Nevada  Ditch  Co.  v.  Canyon 
&  Sand  Hollow  Ditch  Co.,  58  Ore.  517, 
114  Pac.  SO. 

94.  Cal. —  Logan  v.  Guichard,  159 
Cal.  592,  114  Pac.  989.  Idaho.— Lee 
r.  Ilanford,  21  Idaho  327,  121  Pac.  55S. 
Nev.— Eamclli  v.  Sorgi,  38  Nev.  552, 
149  Pac.  71,  154  Pac.  73.  Utah.— Lost 
Creek  Irr.  Co.  r.  Eex,  26  Utah  485,  73 
Pac.  660;  Xcphi  Irr.  Co.  r.  Vickers,  15 
l^tah  374,  49  Pac.  301;  Smith  v.  Phil- 
lips, 6  Utah   376,  23   Pac.   932. 

fa]  When  the  right  to  use  all  the 
water  of  a  stream  is  declared,  the  judg- 
ment need  not  specify  the  amount  in 
second  feet  or  acre  feet.  Anderson  v. 
Hamson,  50  Utah  151,  167  Pac.  254. 
Compare  Lee  v.  Hanford,  21  Idaho  327, 
21  Pac.  5"*. 

[bl  A  decree  awarding  a  specific 
proportion  of  the  waters  of  a  stream 
to  a  claimant  is  (1)  too  uncertain,  un- 
der general  conditions.  Kamclli  V. 
Sorgi,  38  Nev.  552,  149  Pac.  71,  154 
Pac.  73.  But  see,  Watson  f.  Lawson, 
166  Cal.  235,  135  Pac.  961.  (2)  Such  a 
division  is  proper  where  the  flow  of 
the  stream  varies  greatly.  Trimble  r. 
Hellar,  23  Cal.  App.  436.  138  Pac.  376. 
[c]     A  decree  establishing  the  right 
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to  sufficient  water  to  fill  a  ditch  of 
described  dimensions  (1)  without  spec- 
ifying the  grade  of  the  ditcli  or  tho 
velocity  of  the  flow  or  the  amount  of 
land  to  be  irrigated,  is  void  for  indcfi- 
nitcness.  Sharp  r.  Whitmore  (Utah), 
168  Pac.  273.  (2)  An  award  of  a  spec- 
ified number  of  inches  or  gallons  is 
preferable  to  one  designating  the  sizo 
of  the  ditch.  Lakeside  Ditch  Co.  v. 
Crane,  80  Cal.  181,  22  Pac.  76. 

[d]  A  decree  awarding  as  much  wa- 
ter as  is  required  for  a  specific  uso 
is  sufhcientlv  definite.  Campbell  r  ''a- 
gram  (Cal.  App.),  174  Pac.  366.  But 
see,  Watson  v.  Lawson,  166  Cal.  235, 
135  Pac.  961;  Rogers  V.  Overacker,  4 
Cal.  App.  333,  87  Pac.  1107. 

[e]  Actual  determination  of  the  rel- 
ative rights  of  the  parties  by  a  water 
commissioner  cannot  be  ordered  by  tho 
judgment.  In  re  Waters  of  Umatilla 
River,  88  Ore.  376,  168  Pac.  922,  172 
Pac.  97. 

[f]  An  award  of  sixty  inches  of 
water  means  a  constant  flow  of  that 
amount.  Fehentbal  f.  Warring,  28 
Cal.  App.  Dec.  456. 

95.  Wiggins  f.  Muscupiabe  L.  &  W. 
Co.,  113  Tal.  182,  45  Pac.  160,  54  Am. 
St.  Ey.  337,  32  L.  E.  A.  667. 

96.  Ramelli  v.  Sorgi.  38  Nev.  552, 
149  Pac.  71,  154  Pac.  73. 

97.  Vinevard  Land  &  Stock  Co.  v. 
Twin  Falls  S.  R.  L.  &  W.  Co.,  245  Fed. 
9,  157  C.  C.  A.  305. 

[a]  A  judgment  authorizing  a  di- 
version of  flood  waters  by  an  existing 
headgate,  in  conformity  with  existing 
conditions,  operates  as  a  mandntory  in- 
junction, requiring  such  conditions  to 
be  maintained  and  preventing  diver- 
sion under  dissimilar  conditions.  Galla- 
tin v.  Corning  Irr.  Co.,  363  Cal.  40-5, 
126  Pac.  801,   Ann.   Cas.   lfn4A,   74. 

[b]  Decree  Enjoining  Maintenance 
of  Diversion  Dam. —  "The  defendant  is 
enjoined  merely  'from  maintaining  and 
using  the  dam  in  the  future  as  it  has 
heretofore  been  maintained  and  used;' 
and  it  is  clear  that  the  manner  of  use 
might  be  varied  without  relieving  the 
plainfifi's    from     the     injuries     suffered. 
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not  inconsistent  with  those  of  the  plaintiff.^^  The  manner,^^  or  place 
of  use  of  the  water  should  not  be  limited  where  no  injury  is  shown  to 
be  likely  to  result  from  any  change  in  the  place  of  use.^ 

If  a  party's  right  has  been  initiated  but  is  inchoate  and  ineomplete,^ 
the  right  may  be  declared  and  established,^  and  the  measurement  of 
the  right,  as  determined  by  the  beneficial  use  of  the  water  subsequently 
made,  left  for  determination,*  in  the  same  action,^  or  by  an  independ- 
ent suit  in  equity.*^  When  priorities  in  the  water  of  a  stream  are 
fixed,  the  court  cannot  prorate  the  use  of  water  in  times  of  scarcity,^ 
nor  require  a  prior  appropriator  to  share  the  use  of  his  reservoir  with 
other  appropriators.^  The  water  riglit  may  be  apportioned  to  a  defi- 
nite number  of  specified  acres,^  and  the  alternate  use  of  the  water,  in 


The  defendant  should  have  been  en- 
joined— as,  in  effect,  provided  in  the 
conclusion  of  law — from  maintaining 
or  using  the  dam  in  such  a  manner  as 
to  interfere  with  the  plaintiff's  rights, 
and  from  diverting  from  the  stream 
and  the  plaintiffs'  lands  any  of  the  wa- 
ters of  the  stream  to  which,  as  found, 
they  are  entitled."  Bvers  r.  Colonial 
Irr.  Co.,  134  Cal,  553,  66  Pac.  732. 

98.  Fulton  Irr.  Ditch  Co.  r.  Sanstad, 
62  Colo.  144,  161  Pac.  143;  Wendler  v. 
Woodard,  93  Wash.  084,  161  Pac.  1043. 
See  Harrington  r.  Dcmaris,  46  Ore.  Ill, 
77  Pac.  603,  82  Pac.  14,  1  L.  R.  A. 
(N.   S.)    756. 

fa]  There  is  an  Implied  limitation 
"which  inheres  in  every  judgment, 
granting  the  right  to  tlie  use  of  wa- 
ter that  any  one  may  use  some  of  it 
for  drinking  or  culinary  or  domestic 
purposos  at  any  time  when  the  claim- 
ant of  the  water  dofs  not  use  or  re- 
quire all  of  it  for  a  like  or  some  other 
useful  purpose."  Mountain  Lake  Min. 
Co.  r.  Midway  Irr.  Co.,  47  Utah  371, 
154  Pac.  5S4. 

\h]  The  rights  of  non  answering  de- 
fendants, wlioso  default  has  been  eii- 
toTod,  will  be  protected  to  the  extent 
that  tho  plaintiff  will  not  be  granted 
the  right  to  more  water  than  tlie  evi- 
dence shows  ho  can  use.  Whited  f. 
Cavin,  55  Ore.  98,  105  Pac.  396. 

99.  McOinnofls  v.  Stanfield,  6  Idaho 
372,   .55    Pac.    1020. 

1.  San  Lui.H  Water  Co.  r.  Estrada, 
117  Cal.   168,  48   Pac.   107.5. 

2.  Bight  of  such  a  person  to  main- 
tain an  action,   hcc  supra,   IV,   H,  3. 

3.  Arnold  r.  Roup,  61  Colo.  316,  157 
Pac.  206;  Conlcy  v.  Dyer,  43  Colo.  22, 
95    Vnr.    304. 

fn]  If  the  plaintiff's  right  as  an  ap- 
propriator is  conditional  and  incomplete 


the  judgment  should  recognize  and  de- 
clare this  fact  and  should  not  enjoin 
defendant  from  using  tlie  water  until 
the  plaintiff's  right  is  perfected.  Mer- 
ritt  V.  Los  Angeles,  162  Cal.  47,  120 
Pac.  1064. 

[b]  A  collateral  attack  cannot  be 
made  on  such  a  decree.  Water  Supply 
&  Storage  Co.  v.  Tenney,  24  Colo.  344, 
51  Pac.  505. 

4.  Crawford  Clipper  Ditch  Co.  v. 
Xeedle  Rock  Ditch  Co.,  50  Colo.  176, 
114  Pac.  6,i5;  In  re  Willow  Creek,  74 
Ore.  592,  144  Pac  oO.";,  146  Pac.  475. 

fa]  No  definite  decree  in  favor  of 
a  ditch  not  then  completed  can  be 
made.  Water  Supply  &  Storage  Co.  v. 
Tenney,  24  Colo.  344*,  51  Pac.  505. 

5.  Waterman  v.  Hughes,  33  Colo. 
270,  80  Pac.  891.  And  see  infra,  IV, 
B,  6,  c. 

6.  Conlev  r.  Dyer,  43  Colo.  22,  95 
Pac.  304. 

7.  Huning  v.  Porter,  6  Ariz.  171,  54 
Pac.   584. 

8.  Gunnison  Irr.  Co.  v.  Gunnison 
Highland  Canal  Co.  (Utah),  174  Pac. 
852. 

Acquirement  of  right  by  eminent 
domain   proceedings,   soc   infm,    IV,    D. 

I  ;i  I  Though  if  the  parties  agree 
upon  such  use,  the  court  retains  juris- 
diction to  ajjpoint  a  commissioner  to 
supervise  tho  use.  Gunnison  Irr.  Co.  t*. 
Gunnison  Highland  Canal  Co.  (Utah), 
174  Pac.  852. 

9.  In  re  Althouse  Creek,  85  Ore. 
224,    162    I'ac.    1072.    under   a   statute. 

fa]  The  purpose  of  such  a  decree  is 
"nialung  a  record  of  the  right  and  for 
tho  purpose  of  regulating  the  exercise 
of  the  right  so  as  to  economize  water 
and  prevent  waste."  In  re  Althouse 
'•r-.l:,    ^5   Ore.   224,    162   Pac.    1072. 
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rotation,  may  bo  direct ctl.^'^'  The  court  may  require  the  mode  of  diver- 
sion and  usi'  of  water  to  be  economical  and  free  from  waste/^  and  the 
diversion  ditrh  or  llume  to  be  kept  in  a  state  of  repair  and  cnicicncy," 
and  may  permit  the  subsecpunt  appropriator  to  take  appropriate 
measures  to  ei>nserve  the  water. ^•''  'I'iie  thn'ree  may  provide  ior  the 
proper  measurement  and  distribution  of  the  water  by  the  sherilT  or 
other  oflicer  of  the  court."  Injunctive  relief  can  only  be  grunted 
wiit>n  the  court  has  acquired  jurisdiction  over  the  person  of  the  de- 
fendant.^^ 

b.    -Nature  and  Effect.  — A  judgment  determining  priorities  and 


10.  IIulTord  r.  Dye,  162  Cal.  147,  121 
Pac.  400;  Wijigius  r.  Muscupiabe  L.  & 
W.  Co.,  113  Cal.  1S2,  45  Pai-.  160,  54 
Am.   St.  Kcp.   337,  32  L.  E.   A.   607. 

fa]  When  a  system  of  rotation  has 
been  voluntarily  adopted  the  court  will 
prevent  (.liseriiiiiiiat'uin  and  inequality 
in  its  exercise.  Big  Cottonwood  Tan- 
ner Ditch  Co.  f.  Shurtlifif,  49  Utah  569, 
164  Pac.  856. 

11.  CaJ.— Barrows  v.  Fox,  30  Pac. 
7G<,  reversed,  98  Cal.  63,  32  Pac.  811. 
Colo. —  Sterling  f.  Pawnee  Ditch  Ex- 
tension Co.,  42  Colo.  421,  94  I'ac  339, 
15  L.  K.  A.  (N.  S.)  238.  Idaho.— 
Farmers'  Co-op.  Ditch  Co.  r.  Riverside 
Irr.  Dist.,  16  Idaho  525,  102  Pac.  481. 
Neb. —  Court  House  Rock  Irr.  Co.  v. 
Willard,  75  Neb.  408,  106  N.  W.  463. 
Ifev. —  Doherty  v.  Pratt,  34  Nev.  343, 
124  Pac.  574.  Ore.— Glaze  v.  Frost, 
44  Ore.  29,  74  Pac.  336.  Utah.— Big 
Cottonwood  Tanner  Ditch  Co.  v.  Shurt- 
lifif, 49  Utah  569,  164  Pac.  856. 

And  see,  Kinney  on  Irrigation,  Vol. 
2,   p.    1622. 

12.  Big  Cottonwood  Tanner  Ditch 
Co.  r.  Shurtlifif,  49  Utah  569,  164  Pac. 
856. 

13.  See  infra,  this  note. 

[a]  A  subsequent  appropriator  wiU 
be  authorized  to  construct  at  his  own 
expense  more  efficient  means  of  diver- 
sion and  distribution  of  water  in  or- 
der to  bring  water  to  the  land  of  a 
prior  appropriator  with  less  waste  and 
to  enable  him  to  benefit  by  the  use  of 
the  water  saved.  Santa  Cruz  Reservoir 
Co.  f.  Rameriz,  16  Ariz.  64,  141  Pac. 
120. 

\h}  Defendant  may  be  allowed  to 
construct  artificial  channels  to  conduct 
to  plaintifT.  water  divcrtfd  from  the 
natural  channel  bv  a  dam.  Harring- 
ton t?.  Demaris,  46  Ore.  Ill,  77  Pac.  603, 
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82  Pac.  14^  1  L.  R.  A.  (N.  S.)  756.  See 
supra,  I,  D,  2,  f. 

14.  Montezuma  Canal  Co.  v.  Smith- 
ville  Canal  Co..  11  Ariz.  99,  89  Pac. 
512;  Hough  v.  Porter,  51  Ore.  318,  444, 
9.3  Pac.  732,  98  Pac.  10S3,  102  Pac.  728. 
See  Salt  Lake  City  f.  Utah  &  Salt 
Lake  Canal  Co.,  43  Utah  .-391,  137  Pac. 
638.  Contra,  Ames  Realty  Co.  v.  Big 
Indian  Min.  Co.,  198  Fed.  367,  hold- 
ing   that    the    decree    is    self-executing. 

15.  Taylor  v.  Hulctt,  15  Idaho  26.5, 
97   Pac.   37,   19   L.   R.   A.    (N.   S.)    535. 

Jurisdiction  in  general,  sec  supra, 
IV,  B,  2  and  the  title  "Jurisdiction;" 
Service  of  Process  and  Papers." 

fa]  An  injunction  may  issue  against 
non-resident  defendants  who  have  been 
personally  served  within  the  forum, 
with  process.  "It  is  argued  that  the 
respondents  live  beyond  the  jurisdic- 
tion of  the  court,  and  cannot  be 
reached  by  the  Idaho  courts  to  punish 
them  for  contempt  in  the  event  they 
disobey  the  injunction.  There  would 
be  no  trouble  alaout  this  if  they  should 
come  within  reach  of  the  process  of 
the  Idaho  court,  for  in  that  case  the 
court  could  lay  hold  on  them  and  deal 
with  them  as  in  any  other  case.  On 
the  other  hand,  if  they  should  remain 
beyond  the  jurisdiction  of  this  state 
and  there  commit  acts  in  violation  of 
the  decree  and  injunction,  then  and  in 
that  case  we  ajiprchend  that  appellant 
could  go  into  the  Wyoming  court  with 
his  decree,  and  there  obtain  a  like  in- 
junction from  a  court  where  personal 
service  could  be  had,  and  the  respond- 
ents would  be  hold  amenable  to  the  or- 
ders and  process  of  that  court.  The 
decree  and  injunction  from  the  Idaho 
court  would  undonhtodly  be  accorded 
full  faith  and  credit  by  the  Wyoming 
fourt."  Taylor  v.  Ilulett,  15  Idaho 
2r,5,  272,  97  Pac.  37,  19  L.  R.  A.  (N. 
S.)    535. 
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apportioning  water,  is  self-executing.^^  The  judgment  is  conclusive 
between  the  parties  and  those  in  privity  with  them/"  as  to  their  rela- 
tive rights  in  the  stream /«  and  its  tributaries,^''  for  the  use  of  the 
water  upon  the  land  then  owned  by  them  and  under  the  acts  of  appro- 
priation relied  upon  as  creating  the  right,^"  and  is  not  subject  to 
collateral  attack.-^ 

c.  Supplemental  Decree.  —  Supplemental  decrees  may  be  entered 
from  time  to  time  as  conditions  change  and  additional  relief  is  re- 
quired-2  upon  motion  of  the  party  interested,  supported  by  atifidavits.^^ 
No  supplemental  decree  can  be  made  which  conflicts  with  the  original 
decree.^* 


16.  Ames  Eealty  Co.  v.  Big  Indian 
Min.  Co.,  198  Fed.  367;  Porter  v.  Small, 
62  Ore.  574,  120  Pac.  393,  124  Pac.  649, 
Ann.  Cas.  1914C,  536,  40  L.  R.  A.  (N. 
S.)    1197. 

17.  U.  S.— Union  Mill  Sc  Min.  Co. 
17.  Dangberg,  81  Fed.  73.  Cal.— Hud- 
son r.  Ukiah  Water  &  Imp.  Co.,  177 
Cal.  498,  171  Pac.  93;  Adams  v.  Barber, 
21  Cal.  App.  503,  132  Pac.  273.  Idaho. 
See,  Lambrix  v.  Frazier,  31  Idaho  382, 
171  Pac.  1134.  Mont.— Bennett  f. 
Quinlan,  47  Mont.  247,  131  Pac.  1067. 
Nev. —  Bernard  v.  Metropolis  Land  Co., 
40  Nev.  89.  160  Pac.  811.  Ore.— Clay- 
pool  V.  O'Neill,  65  Ore.  511,  133  Pac. 
349.  Wye—  Holt  v.  Cheyenne,  22  Wyo. 
212,  137  Pac.  876. 

See  generally  the  titles  "Judg- 
ments;"   "Res  Judicata." 

fal  In  Another  State. —  See  Taylor 
r.  Hulett,  15  Idaho  265,  97  Pac.  37,  19 
L.  R.  A.  (N.  S.)  535,  and  15  Standard 
Peoc.    644. 

fb]  Persons  not  parties  nor  claim- 
ing through  parties,  are  not  concluded 
by  the  decree.  State  c.  District  Court, 
34  Mont.  233.  85  Par-.  525;  State  r. 
Steiner,  58   Wash.  578,   109   Pac.  57. 

18.  Bernard  r.  ^letropolis  Land  Co., 
40  Nev.  HO,  100  Par.  811. 

fal  The  volume  of  water  to  which 
parties  are  entitled  is  a  fact  rendered 
coneliiHive  by  thr>  jiid^^'mfnt.  Arnold 
r.   Roup,   61    Tolo.   316.    1.'7    Par.   206. 

fb]  As  to  manner  of  pleading  the 
former  adjudication  ns  a  bar,  sec  Ber- 
nard r.  Nf<'trf.pf)li.H  Land  Co.,  40  Nev. 
89,  160  Par.  Hil.  And  uce,  15  Stand- 
ard PRoc.   623. 

19.  .Tosslyn  r.  Daly,  15  Idaho  137, 
96  Pne.  56S;  Rvan  V.  Quinlan,  4o  Mont. 
521,  124  Pac.  512. 

20.  Ironstone    Ditch    Co.    v.    Ashen- 


felter,  57  Colo.  31,  140  Pac.  177  (all 
farts  necessary  to  constitute  a  com- 
plete appropriation) ;  Lokowich  V. 
Helena,  4(5  Mout.  575,  129  Pac.  1063. 

[a]  The  right  to  use  the  water  upon 
other  land  not  then  owned  by  the  par- 
ties is  not  adjudicated.  Josslvn  v. 
Daly,  15  Idaho  137,  96  Pac.  568.' 

[b]  A  decree  may  be  personal  and 
binding  upon  the  parties  but  not  con- 
clusive as  to  the  rights  of  the  lands 
occupied  bv  the  parties.  Claypool  v. 
O'Neill,  65"  Ore.  511,  133  Pac.  349. 

21.  Colo.— Arnold  r.  Roup,  61  Colo. 
316,  157  Pac.  206;  Farmers'  Union 
Ditch  Co.  V.  Eio  Grande  Canal  Co.,  37 
Colo.  512,  86  Pac.  1042.  Ore.— Clay- 
pool  V.  O'Neill,  65  Ore.  511,  135  I'ac. 
349.  Wyo.— Holt  v.  Cheyenne,  22 
Wyo.  212,  137  Pac.  876. 

See  generally  the  title  "Judgments." 

22.  Hough  V.  Porter,  51  Ore.  318,' 
444,  452,  95  Pac.  732,  98  Pac.  1US3, 
102  Pac.  728;  Salt  Lake  City  v.  Utah 
&  Salt  Lake  Canal  Co.,  43  Utah  591, 
137  Pac.  638.  See  generally  6  Stand- 
ard Proc.  795,  799. 

23.  Salt  Lake  City  v.  Utah  &  Salt 
Lake  Canal  Co.,  43  Utah  591,  137  I'ac. 
638. 

24.  Farmers'  Union  Ditch  Oo,  r. 
Rio  Grande  Canal  Co.,  37  Colo.  512, 
>*G  Pac.  1042;  Salt  Lake  City  v.  Utah 
&  Salt  Lake  Canal  Co.,  43  Utah  591, 
137  Pac.  638. 

[a]  Bill  of  Review.— Where  a 
change  iti  niatlcr  of  substance  is  de- 
sired the  [Tocf-eding  should  be  by  bill 
'if  review  setfi)ig  forth  tlio  facts  upon 
winch  the  claim  for  relief  is  based. 
S-alt  Lake  City  f.  Utah  &  Salt  Lake 
r'anal  Co.,  43  Utah  591.  137  Pac.  638. 
See  6  Standahi)  Vunr.  797,  and  the  ti- 
tle   "Bills   of   Review." 
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7.  Costs. ='  —  The  costs  of  the  nction  arc  awarded,  withheld,  or  ap- 
portioiiiui  hirtiely  within  the  diseretion  of  the  court.*" 

8.  Appeals.  —  A  water  ri}::ht  is  a  freehold  estate  within  the  mean- 
inir  of  a  statute  repulatini:  tlu'  jurisdii'tion  of  appellate  courts.'^  The 
freneral  ruh>s  a.s  to  appclhile  procedure  fj:overn  this  class  of  case.s-^ 
includiui:  the  matter  of  parties  appcllaut-'"  and  respondent,^"  .super- 
sedeas and  stay.''*  and  the  disposition  of  the  ca.se.-''- 

C.  Statutory  Remedies  and  Proceedings.  —  1.  In  General. 
Proceedinp:s  by  which  water  rigrhts  are  acquired  by  appropriation  are 
retruhitcil  by  statute  in  nuiny  states. ^^  In  .some  a  permit  from  a  des- 
ignated board  or  olficer  is  required^^''  and  a  contest  of  the  issuance  of 


25.  See   the  title   "Costs." 

26.  Gallatin  c.  Corning  Irr.  Co.,  IG.T 
Cal.  405.  126  Pac.  S64,  Ann.  Cas.  1914A, 
74;  Hough  r.  Porter,  51  Ore.  318,  95 
Pac.  732.  9S  Pac.  1083,  102  Pac.  728, 
(withholding  costs  from  all  parties); 
Gardner  v.  Wright,  49  Ore.  609,  91  Pac. 
286. 

faj  In  an  action  to  protect  an  ease- 
ment for  a  ditch,  costs  should  bo  al- 
lowed as  of  course  to  the  plaintiff  even 
if  be  is  successful  only  in  part.  Hoyt 
V.   Hart,    149   Cal.    722,  87   Pac.   569. 

[b]  Costs  need  not  be  apportioned 
between  the  parties  mere!}-  because  the 
plaintiff  does  not  sustain  his  claim  to 
all  of  the  relief  sought  by  him.  North 
Boulder  Farmers'  Ditch  Co.  i\  Leggett 
D.  &  R.  Co.   (Colo.),  1G8  Pac.  742. 

[c]  The  expense  of  obtaining  a  sur- 
vey and  report  by  a  state  engineer  or 
a  board  ajipointed  by  the  court  may  be 
apportioned  by  the  court  as  in  the  ex- 
ercise of  its  discretion,  seems  proper. 
Farmers'  Co-op.  Ditch  Co.  v.  Riverside 
Irr.  Dist.,  14  Idaho  450,  94  Pac.  7G1. 

27.  Daum  f.  Conley,  27  Colo.  56,  59 
Pac.  753. 

28.  See  the  title  "Appeals,"  and 
other  titles  dealing  with  specific  mat- 
ters rrlnting  to  apfieals. 

[a]  The  theory  upon  which  a  claim 
was  bated  on  the  trial,  cannot  bo 
changed  on  appeal.  Gunnison  Irr.  Co. 
V.  Gunnison  Highland  Canal  Co.  (Utah), 
174    Pac.    S.52. 

fb]  The  record  on  appeal  should 
ordinarily  contain  a  diagram  exhibit- 
ing the  location  of  ditches,  points  of 
diversion,  lands  owned  by  various  par- 
ties and  other  material  matters.  Smith 
V.  Denniff,  24  Mont.  20,  60  Pac.  398,  81 
Am.  St.  Rep.  408;  Wood  v.  Lowney, 
20  Mont.  273,  50  Pac.  794. 

29.  S.  e    ivfrn.    thi.>    note. 

[a]     Any   party   aggrieved  may  ap- 
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peal  from  the  judgment,  since  the  in- 
terests of  various  appropriators  or  ri- 
fiarian  owners  are  several  and  not 
joint.  Gunnison  Irr.  Co.  v.  Gunnison 
Highland  Canal  Co.  (Utah),  174  Pac. 
852. 

30.  See    infra,    this    note. 

[a]  Only  the  person  whose  right  of 
priority  is  directly  involved  need  be 
made  a  party  to  an  appeal  from  the 
judgment.  Egan  v.  Estrada,  6  Ariz, 
248,  56  Pac.   721. 

31.  See  generally  the  title  "Super- 
sedeas and  Stay  of  Proceedings." 

\a]  The  judgment  being  self  exe- 
cuting, In  order  that  its  operation 
should  be  stayed,  the  undertaking  re- 
quired on  appeals  from  judgment  for 
the  recovery  of  real  property  must  be 
executed.  Porter  r.  Small,  62  Ore.  574, 
120  Pac.  393,  124  Pac.  649,  Ann.  Cas. 
1914C,  536,  40  L.  R.  A.    (N.  S.)    1197. 

32.  See    infra,    this    note. 

[a]  Questions  not  directly  Involved 
on  the  appeal  cannot  be  reviewed  at 
the  instance  of  a  non-appealing  party. 
In  re  Waters  of  Umatilla  River,  88 
Ore.  376,   168  Pac.  922,  172  Pac.  97. 

[b]  The  general  rule  that  appellate 
courts  will  not  weigh  conflicting  evi- 
dence is  peculiarly  ajiplicable  to  water 
cases.  Gates  v.  Settlers'  Mill.  Canal 
&  Res,  Co.,  19  Okla.  83,  91  Pac.  856; 
Big  Cottonwood  Tanner  Ditch  Co.  v. 
.Shurtliff,    49    Utah    569,    164    Pac.    856. 

\r\  If  the  judgment  is  indefinite  or 
uncertain  as  to  the  amount  of  water 
to  which  a  party  is  entitled,  the  action 
will  not  be  dismissed  but  will  be  re- 
manded for  further  testimony.  An- 
derson V.  Hamson,  50  Utah  151,  167 
Pac.    254. 

33.  See   the   statutes, 

34.  Idaho. —  Washington  State  Sug- 
ar Co,  f,  Goodrich,  27  Idaho  26,  147 
Pac,  1073;  Speer  v.  Stephenson,  16  Ida- 
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the  permit  may  be  made  before  the  body  issuing  it,^^  and  the  order 
there  made  may  be  reviewed  by  the  eourts,^°  or  an  injunction  will 
issue  to  prevent  an  improper  issuance  of  the  permit. ^^  An  officer  of 
the  court  may  be  appointed  to  supervise  and  carry  into  effect  the  or- 
ders of  the  court. ^* 

2.  Determination  of  Rights  and  Priorities.  —  a.  In  General.  —  In 
some  states  proceedinfrs  before  a  state  board  or  commission  or  particu- 
lar court  are  provided  for  the  determination  of  rights  in  streams,^' 
the  jurisdiction  of  such  bodies  being  limited  by  the  terms  of  the  vari- 


ho  707,  102  Pac.  3G5,  state  engineer. 
But  see,  Furey  r.  Taylor.  22  Idaho  605, 
127  Pac.  676.  Okla. —  Owens  v.  Sni- 
der, 52  Okla.  772,  153  Pac.  833  (a  hy- 
drographic  survey  and  court  adjudica- 
tion are  conditions  precedent  to  issu- 
ance of  a  permit);  Gay  r.  Hicks,  33 
Okla.  675,  124  Pac.  1077.  Utah.— 
Chandler  r.  Utah  Copper  Co.,  43  Utah 
479,   135   Pac.  106. 

[a]  A  pennit  is  not  a  water  right 
and  proof  of  ownership  of  a  permit 
will  not  sustain  a  decree  based  upon 
a  pleading  alleging  ownership  of  wa- 
ter. Basinger  v.  Taylor,  30  Idaho  2S9, 
164  Pan.  .522. 

35.  Speer  v.  Stephenson,  16  Idaho 
707,   102    Pac.   305. 

fa]  The  contest  is  administrative 
rather  than  judicial  in  character,  in- 
formal in  its  nature  and  not  governed 
bv  orilinary  rules  of  evidence.  Speer 
v'.  Stephenson,  16  Idaho  707,  102  Pac. 
365. 

fb]  Notice  of  contest  sent  by  reg- 
istered mail  tf)  a  jxTson's  last  known 
place  of  address,  is  sufficient.  Speer 
r.  Stephenson,  16  Idaho  707,  102  Pac. 
36.'). 

36.  Idaho.— Washington  State  Sug- 
ar Co.  f.  Goodrich,  27  Idaho  26,  147 
Pac.  1073;  Speer  r.  Stefihenson,  16  Ida- 
ho 707,  102  Pac.  305.  Utah.— See  Salt 
Lake  City  r.  Gardn.«r.  31)  Utah  30.  114 
rac.    147.     Wyo. —  Nichols    r.    Iluflford, 

!  Wyo.  477,  i:!3  Pac  Kisj. 
fa]"  "Where  suit  is  brought  by  an 
nggrifved  party  to  review  tlie  decision 
of  the  state  engineer  in  lieu  of  an 
appeal  from  the  proceedings  had  before 
said  engineer,  the  action  is  in  the  na- 
ture of  a  suit  to  quiet  title,  and  must 
lie    proaecuted    anrl    conducted    in    the 

imo  manner  as  an  action  to  rpiiet  ti- 
■'.>'  to  real  estate,  and  all  j)artieH  whoso 
claims  are  adverse  to  the  plaintifTs, 
whether  they  ai)pcar  before  the  state 
engineer  or  not,  arc  indispensable  par- 


ties, and  must  be  made  defendants  in 
the  action."  Washington  State  Sugar 
Co.  V.  Goodrich,  27  Idaho  26,  39,  147 
Pac.    1073. 

37.  Gay  v.  Hicks,  33  Okla.  675,  124 
Pac.  1077.' 

38.  Salt  Lake  City  v.  Gardner,  39 
Utah   30,    114   Pac.   147. 

39.  See  the  statutes  and  the  follow- 
ing: U.  S. — Pacific  Live  Stock  Co.  V. 
Oregon  State  Water  Board,  241  U.  S. 
440,  36  Sup.  Ct.  637,  60  L.  ed.  10S4, 
upholding  the  Oregon  statute.  Colo. — 
In  re  German  Ditch  &  Res.  Co.,  56 
Colo.  252,  139  Pac.  2;  Kerr  r.  Burns, 
42  Colo.  2S5,  93  Pac.  1120;  Broadmoor 
Dairy  &  Live  Stock  Co.  i*.  Brookside 
Water  &  Imp.  Co.,  24  Colo.  541,  52  Pac. 
792.  Ore. —  Oregon  Lumb.  Co.  f.  East 
Fork  Irr.  Dist.,  80  Ore.  56S,  157  Pac. 
9G3;  In  re  Willow  Creek,  74  Ore.  592, 
144  Pac.  505,  146  Pac.  475,  holding  the 
statute  constitutional.  Wyo. —  State 
r.  Parshall,  22  Wyo.  31S.  140  J^ic.  830; 
State  r.  Ausherman,  11  Wvo.  410,  72 
Pac.  200,  73  Pac.  54S;  Farm  Inv.  Co. 
V.  Carpenter,  9  Wvo.  110,  61  Pac.  258, 
87  Am.  St.  Eep.  918,  50  L.  R.  A.  747. 

[a]  "The  object  of  these  statutes 
is  to  provide  a  met  hod  wlicrcby  these 
matters  can  be  determined  in  one  ad- 
judication, in  which  all  interested  in 
tlie  district  in  this  respect  have  the 
right  to  participate."  In  re  German 
j)itch  &  Reservoir  Co.,  56  Colo.  252, 
13!>  Pac.  '2. 

[b]  Nature  of  Proceeding.— "  The 
proceeding  is  not  a  civil  action  under 
the  Code,  but  a  special  proceeding 
under  the  statute."  Haines  r.  Fearn- 
ley,  51  Colo.  317,  117  Pac.   162. 

\c]  A  federal  court  will  require 
the  parties  to  an  action  before  it  to 
either  institute  proceedings  under  the 
statute  or  to  interplead  in  the  action 
all  fiarties  who  have  an  interest  in 
the  matter.  Paciflc  Live  Stock  Co.  V. 
.'^ilvies    River    Irr.    Co.,    200    Fed.    487, 
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oils  statutes  by  wliii-h  (hey  arc  croiitccl.'"  The  remedy  provided  by 
tlie  statute  iloi>s  not,  bo\V(>vtr,  depi'ive  a  court  ol'  e(|uity  ol"  jurisdietiou 
to  irrant  injunctive  relief  in  a  proper  case,'*  or  of  a  court  ol"  law  to 
award  damages.*- 

The  provisions  of  tlie  statute  with  rct'crcnc'e  to  the  serving  of  notice 
of  the  proeeedinjis  must  be  substantially  complied  with.'*^     The  pro- 


IIS  C.  C.  A.  .'1.^.  Ami  SCO  Amalpaniatod 
Supar   Co.   r.    llt-inpo.   L'-H   Vod.    101  L\ 

I<11  Proceedings  to  change  the  place 
of  diversion  aro  (1)  provided  for  by 
some  Ptatutos.  Phillips  Inv.  Co.  v.  Cole, 
27  Colo.  App.  540,  150  Pac.  331.  And 
see.  Weiland  r.  TJoorcanizod  Catlin 
Cons.  Canal  Co.,  61  Colo.  125,  156  Tac. 
596;  Ironstone  Ditch  Co.  r.  Ashcnfcl- 
tcr.  57  Colo.  31,  140  Pac.  177;  Bates 
r.  Hall,  44  Colo.  3G0,  98  Tac.  3;  :Monte 
Vista  Canal  Co.  r.  Centennial  Irr. 
Ditch  Co.,  24  Colo.  App.  496,  135  Pac. 
9S1;  Farmers'  High  Line  &  Res.  Co.  v. 
Wolf.  23  Colo.  App.  570,  131  Pac.  291; 
MoDte  Vista  Canal  Co.  v.  Centennial 
Irr.  Ditch  Co.,  22  Colo.  App.  364,  123 
Pac.  S31  (such  a  proceeding  does  not 
involve  a  freehold  requiring  the  court 
of  appeals  to  remand  the  case  to  the 
supreme  court);  Washington  State  Sug- 
ar Co.  r.  Goodrich,  27  Idaho  26,  147 
Pac,  1073.  (2)  The  questions  of  aban- 
donment, forfeiture  by  nonuser  and 
title  by  prescription  cannot  be  passed 
upon.  Consolidated  Howe  Supply 
Ditch  &  Res.  Co.  v.  Evans,  59  Colo. 
482,  149  Pac.  834.  (3)  In  an  action 
to  quiet  title  the  place  of  diversion  can- 
not be  changed.  Fluke  v.  Ford,  35 
Colo.   112,   84   Pac.   469. 

fe]  Proceedings  to  enjoin  interfer- 
ence with  use  of  water  loaned  to  plain- 
tiff, S(  e  Bowman  r.  Virdin,  40  Colo. 
247.   90    Pac.    506. 

40.  State  v.  Parshall,  22  Wyd.  318, 
140  Pac.  830,  power  to  adjudicate  the 
existence   of   a  water   right   exists. 

fa]  Denial  of  the  existence  of  the 
jurisdictional  facts  as  alleged  in  tlie 
complaint  does  not  oust  the  court  of 
jurisdiction.  State  V.  Ausherman,  11 
Wyo.  410,  72   Pac.  200,  73  Pac.  548. 

[b]  In  Colorado  (1)  the  district 
court  "has  no  jurisdiction  to  deter- 
mine ownership  or  property  rights  in 
the  ditches,  nor  to  determine  who  has 
the  right  to  use  the  water  awarded  to 
the  various  ditches,  canals,  etc.;  in 
other  words,  the  district  court  can  go 
no  further  than  determine  the  prior- 
ities of  the  several  ditches  and  amount 


of  water  awarded  thereto."  Snyder 
r.  Colorado  Cold  Dredging  Co.,  5S  Colo. 
516,  147  Pac.  330;  Haines  v.  Fearnloy, 
56  Colo.  243,  138  Pac.  541;  Park  v. 
Park,  45  Colo.  347,  101  Pac.  403;  Cen- 
tral Trust  Co.  r.  Culver,  23  Colo.  App. 
317,  129  Pac.  253.  (2)  When  a  district 
court  acquires  jurisdiction  of  a  pro- 
ceeding its  jurisdiction  is  exclusive 
over  all  matters  alTecting  the  question 
in  that  district.  Weiland  v.  Koorgan- 
ized  Catlin  Cons.-Canal  Co.,  61  Colo. 
125,  156  Pac.  596;  Louden  Irr.  Canal 
Co.  V.  Handy  Ditch  Co.,  22  Colo.  102, 
43  Pac.  535.  (3)  Jurisdiction  where  a 
water  district  extends  into  two  or  more 
counties,  see,  Presbvterian  College  v. 
Poole,  25  Colo.  50,  52  Pac.  1103. 

41.  Rogers  r.  Nevada  Canal  Co.,  60 
Colo.  59,  151  Pac.  923,  Ann.  Cas.  1917C, 
669.     And  see  supra,  IV,  B,  1. 

42.  Van  Buskirk  v.  Red  Buttes 
Land  &  Live  Stock  Co.,  24  Wyo.  183, 
156  Pac.  1122,  160  Pac.  387. 

43.  In  re  German  Ditch  &  Res.  Co., 
56  Colo.  252,  139  Pac.  2;  Doll  v.  Mc- 
Ellen,  21  Colo.  App.  7,  121  Pac.  149. 

[a]  Notice  of  each  step  in  the  pro- 
ceedings need  not  be  given.  In  re  Wil- 
low Creek,  74  Ore.  592,  144  Pac.  505, 
146  Pac.  175. 

[b]  The  question  whether  persons 
other  than  those  raising  the  objection 
were  proixMly  served  with  notice  can- 
not be  urged.  In  re  German  Ditch  & 
Res.  Co.,  56  Colo.  252,  139  Pac.  2. 

[c]  Personal  service  of  process  must 
be  made  under  Conditions  in  wliich  per- 
sonal service  in  other  classes  of  ac- 
tions is  required.  Bear  Lake  v.  Budge, 
9  Idaho  703,  75  Pac.  614,  108  Am.  St. 
Rep.  179.  See  generall.v  the  titles  "Jur- 
isdiction;" "Service  of  Process  and 
Papers." 

\<\]  What  notice  constitutes  due 
process  of  law,  see  In  re  Wilhrw 
Creek,  74  Ore.  592,  144  Pac.  505,  146 
Pac.  475. 

fel  Method  of  serving  notice  by 
registered  mail,  see  In  re  Willow  Creekj 
74  Ore.  592,  14}  Pac.  505,  146  Pac.  475. 
And  see  Farm  Inv.  Co.  v.  Carpenter,  9 
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ceedings  at  the  hearing  are  governed  by  the  rules  prescribed  by  the 
statute  or  generally  applicalile  to  hearings  before  public  service  com- 
missions.** The  judgment"  should  determine  the  amount  of  water  to 
which  each  claimant  is  entitlod,**^  and  the  amount  properly  applicable 
to  different  uses.*"  It  should  not  grant  relief  which  is  not  within  the 
prayer  of  the  petition.*^  An  award  of  priority  is  properly  made  to 
the  owner  of  land  rather  than  to  a  lessee  in  possession.*^  A  definite 
decree  in  favor  of  a  ditch  not  then  completed  cannot  be  given.^°  Sup- 
plemental decrees  may  be  entered  as  occasion  warrants.^^  The  judg- 
ment rendered  in  .such  actions  or  proceedings  are  conclusive  upon  the 
rights  of  the  parties,"  who  have  been  served  with  the  prescribed  statu- 
tory notice,^^  and  is  not  subject  to  collateral  attack.^*  Decrees  made 
as  to  water  rights  and  priorities  in  different  districts  of  an  irrigation 
division,  are  to  be  emistrued  together  in  determining  the  respective 


Wvo.  110,  61  Pac.  258,  87  Am.  St.  Rep. 
91S,  50  L.  R.  A.  747. 

44.  See  the  statutes;  and  the  title, 
"Public  Service  Corporations."  And 
see  Pacific  Live  Stock  Co.  r.  Oregon 
State  Water  Board,  241  U.  S.  440,  36 
Sup.  Ct.  637,. 60  L.  ed.  10S4,  discussing 
rules  of  evidence  applicable. 

45.  Form  of  judgment  in  equitable 
proceedings  to  detennine  water  rights, 
see  supra,   IV,   P.,   (J. 

46.  See  infm.  tliis  note. 

[a]  "The  statutory  decree  confers 
no  new  rights,  but,  as  this  court  has  re- 
peatedly held,  embodies  in  the  form  of 
a  permanent,  bindinj^  decree  the  evi- 
dence of  pre-existing'  rights.  It  does 
not  puri)ort  to  be  a  perpetual  insurance 
or  guaranty  to  the  owner  of  a  ditch 
apainst  a  total  or  partial  loss  of  his 
priority  by  abandonment."  Alamosa 
Treck  Cnnal  Co.  r.  Nelson,  42  Colo. 
140,  93   Pac.   1112. 

(l»|  "Decrees  under  the  adjudica- 
tion statutes  determine  the  priorities 
and  the  amount  of  appropriations  to 
the  several  ditches  in  the  irrigation 
districts  in  which  such  decrees  are  en- 
tered, and  are  not  intended  to  desig- 
nate the  person  or  [)ersons  entitled  to 
tho  use  of  water  thus  a[>propriated." 
O'Neil  r.  Ft.  Lyon  f'anal  Co.,  39  Colo. 
487,  492,  90  Pac.  849. 

47.  Doll  r.  McKIlen,  21  Colo.  A  pp. 
7,   121   Pac.   149. 

48.  Doll  r.  McEllen,  21  Colo,  App. 
7,   121    Pac.    149. 

49.  In  rr  Willow  Creek,  74  Ore.  .'592, 
144  Par.  .'JO.'j,  146  Pac.  47.'3.  Compare 
siiprn,   IV,   P.,  6,  b. 

50.  Water  Stipplv  &  Storage  Co.  r. 
Tenney,   24   Colo.   344,  51    Pac.   505. 


51.  Countv  of  Larimer  c.  Annis,  54 
Colo.  331,  130  Pac.  1019.  Compare  su- 
pra,  IV,   B,    6,   c. 

52.  Colo. —  Rogers  r.  Nevada  Canal 
Co.,  60  Colo.  59,  151  Pac.  923,  Ann. 
Cas.  1917C,  669;  Drach  v.  Isola,  48 
Colo.  134,  109  Pac.  748;  Broad  Run 
Inv.  Co.  V.  Deuel  &  Snyder  Imp.  Co., 
47  Colo.  573,  108  Pac.  755;  Windsor 
Reservoir  &  Canal  Co.  r.  Lake  Supply 
Ditch  Co.,  44  Colo.  214,  98  Pac.  729; 
O'Brien  v.  King,  41  Colo.  487,  92  Pac. 
945;  Farmers'  Union  Ditch  Co.  r.  Rio 
Grande  Canal  Co.,  37  Colo.  512,  86  Pac. 
1042;  Doll  r.  McEllen,  21  Colo.  App.  7, 
121  Pac.  149.  Ore. —  In  re  Willow 
Creek,  74  Ore.  592,  144  Pac.  505,  146 
Pac.  475.  Wyo. — Farm  Inv.  Co.  v. 
Carpenter,  9  Wvo.  110.  61  Pac.  258, 
87  Am.  St.    Rop.  918,  50  L.  R.  A.  747. 

fa]  A  judgment  against  a  water 
commissioner,  enjoining  iiim  from  shut- 
ting down  headgates  of  a  ditch  to  fur- 
nisii  water  to  another  consumer,  is  not 
res  judicata  as  to  such  consumer  in  a 
subsequent  action  brought  by  him 
against  the  plaintiff  in  the  first  action. 
Lower  Latham  Ditch  Co.  r.  Louden  Irr. 
Canal  Co.,  27  Colo.  267,  60  Pac.  629, 
83    Am.  St.   Rep.  80. 

53.  Phillii's  Inv.  Co.  r.  Cole,  27 
Colo.  Aj.p.  510,  150  Pac.  331;  In  re 
Willow  ("reek.  74  Ore.  592,  144  Pac. 
505,  146   I'ac.  475. 

54.  AfTolter  i;.  Rough  &  Ready  Irr. 
Ditch   Co.,   60   Colo.   519,    154    I'ac.    738 

I  (in  proceedings  to  have  an  abandon- 
!  ment  declared);  Rogers  r.  Nevada 
!  Canal  Co.,  69  Colo.  59,  151  Pac.  923, 
j  Ann.  Cas.  191 7C.  669;  Consolidated 
Homo  Supjdv  Ditch  &  Res.  Co.  r.  Ev- 
lans,  59  Colo.   482,   119    Pa.-.   S34. 
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ricrhts  of  water  us(m-s  in  llio  l.-ir^or  division.'''  and  nro  oonclnsive  nnder 
the  conditions  laid  down  by  tlu'  various  statnti's.'"'  l?('li(arin<:s  in  such 
procoetlinj^s  are  allowed  under  some  of  the  statutes.''^  The  method  of 
rcviewinjr  the  order  or  jud{»nient  entered  is  lixiMJ  Ity  tlie  various  stat- 
utes,''* anil  is  exclusive  of  all  other  methods.''"  Any  person  is  a  party 
entitled  to  a  review  of  tlu^  judtrment  or  order  who  is  jjiven  leji:al,  stat- 
utory' notice  of  the  proeeediuirs,  althouixh  he  does  not  ajipear  at  the 
hearinsr.'"''  Clerical  errors  will  be  ordered  to  be  corrected  upon  tho 
orifrinal  records.®^ 

An  action  may  be  maintained  to  protect  and  enforce  rights  estab- 
lished in  a  prior  statutory  proceeding.^- 

b.  Ecvicwi)i(j  a)td  Enjuin'ng  Acts  of  ^yal(r  Comniissious  and 
Officcm.^^  —  Injunction  proceedings  may  be  maintained  to  determine 
the  validity  of  orders  of  a  water  board  or  conniiisfiion,''^'*  and  to  prevent 
the  enforcement  of  an  unreasonable  and  illegal  order.''^  Other  con- 
sumers of  water  who  are  benefited  by  the  order  made,  are  necessary 
parties  to  the  action.^*'  The  complaint  should  clearly  set  forth  the 
particulars  in  which  the  order  is  claimed  to  be  illegal,  since  every 
presumption   is  in   its  favor."^  A   preliminary   injunction   should   be 


55.  Comstoek  v.  Ft.  Morgan  Res.  & 
Irr.  Co.,  60  Colo.  101,  151  Pac.  929. 

56.  O  'Xeill  r.  Northern  Colorado  Irr. 
Co.,  56  Colo.  545,  139  Pac.  536. 

57.  Crippen-Lawrence  Inv.  Co.  v. 
Burroughs,  27  Colo.  155,  60  Pac.  487, 
for   good   cause   shown. 

58.  See  the  statutes  and  Upper 
Platte  &  Beaver  Canal  Co.  v.  Fort  Mor- 
gan Ees.  &  Irr.  Co.,  27  Colo.  214,  60 
Pac.  484;  Rio  Grande  Land  &  Canal 
Co.  V.  Prairie  Ditch  Co.,  27  Colo.  2'2'), 
60  Pac.  720. 

[a]  Jurisdiction  of  supreme  court 
on  review  of  decree  awarding  storage 
reservoir  priorities,  see,  Greeley  & 
Loveland  Irr.  Co.  v.  Huppe,  60  Colo. 
535,    1.55    Pac.   386. 

59.  Haines  v.  Fearnley,  51  Colo.  317, 
117  Pac.  162;  Montrose  Canal  Co.  r. 
Loutsenhizer  Ditch  Co.,  23  Colo.  233, 
48    Pac.  532. 

60.  In  re  German  Ditch  &  Res.  Co., 
56  Colo.  252,  139  Pac.  2;  Crippen  r.  X. 
Y.  Irr.  Ditch  Co.,  32  Colo.  447,  76  Pac. 
794. 

61.  In  re  Willow  Creek.  74  Ore.  592, 
144   Pac.  505,  146  Pac.  475. 

62.  Mcdano  Ditch  Co.  t.  Adams,  29 
Colo.    317,    68    Pac.    431. 

[a]  The  courts  of  a  county  other 
than  that  in  which  the  prior  decree 
was  rendered  Ijavp  jurisdiction  over 
6uch  an  action.  >redano  Ditch  Co.  r. 
Adams,  2'J  Colo.  317,  68  Pac.  431.     And 
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see  Buckcrs  Irr.  M.  &  Imp.  Co.  v.  Far- 
mers' etc.  Ditch  Co.,  31  Colo.  62,  72 
Pac.  49. 

63.  Review  of  acts  and  orders  of 
public  service  commissions  gcnoially, 
see  the  title  "Public  Service  Corpora- 
tions. ' ' 

64.  Control  of  public  service  com- 
missions gtMicraliy,  see  the  title  "Pub- 
lic Service  Corporations." 

65.  McLean  r.  Farmers'  High  Line 
Canal  &  Res.  Co.,  44  Colo.  184,  98  Pac. 
16;  Knox  V.  Kearney,  37  Nev.  39.3,  142 
Pac.   526. 

[a]  Parties. —  The  state  engineer, 
superinteiiilcnt  of  irrigation,  and  wa- 
ter commissioner  of  the  district  are 
properly  joined  as  parties.  Farmers' 
Independent  Ditch  Co.  v.  Agricultural 
Ditch  Co.,  22  Colo.  513,  45  Pac.  444, 
.55  Am.  St.  Rep.  149. 

66.  McLean  v.  Farmers'  High  Lino 
Canal  &  Res.  Co.,  44  Colo.  184,  98  Pac. 
16. 

67.  McLean  v.  Farmers'  High  Line 
Canal  &  Res.  Co.,  44  Colo.  184,  98  Pac. 
16. 

[a]  A  general  allegation  that  the 
order  is  illegal  or  that  iiiaintiffs '  rights 
are  superior  to  the  rights  of  those  per- 
sons benefited  by  the  order,  is  insuf- 
ficient. McLean  t".  Farmers'  High  Lino 
ranal  &  Res.  Co.,  44  Colo.  184,  98  Pac. 
16. 
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granted  only  in  a  clear  case.^^    Inferior  water  officers  maj'  bv  action 
be  compelled  to  obey  the  orders  of  tlieir  superiors.^^ 

D.  Eminent  Domain  Proceedings.'^ —  Eminent  domain  proceed- 
ings may  be  maintained  to  obtain  a  -water  right  by  condemnation  in 
order  to'  devote  the  water  to  the  public  use  of  rental,  sale  and  distri- 
bution/^ to  condemn  a  right  of  way  for  irrigation  purposes/^  to  con- 
demn for  a  superior  use,  water  which  has  already  been  appropriated  to 
an  inferior  use.''^  In  some  states  eminent  domain  proceedings  may  be 
maintained  to  compel  the  common  use  of  reservoirs,'^'*  or  to  recover 
compensation  for  the  loss  suffered  by  a  riparian  owner  by  reason  of 
an  appropriation  of  the  waters  of  a  stream." 

E.  Irrigation  Companies.  —  1.  In  General.  —  The  right  of  a  per- 
son, under  a  contract  or  lease,  to  be  furnished  with  water  for  irriga- 
tion purposes  may  be  enforced  by  a  suit  in  equity,'^  but  not  by  manda- 
mus.'^ 

2.  Mutual  Water  Companies.  —  The  rights  of  members  of  a  mu- 
tual water  company  may  be  determined  in  an  action  in  the  nature  of 
an  action  to  quiet  title,^^  and  a  suit  in  equity  may  be  maintained  to 


68.  ^^cLcan  r.  Farmers'  High  Line 
Canal  &  Res.  Co.,  44  Colo.  184,  98  Pac. 
16. 

69.  Comstock  r.  Ft.  Morgjan  Res.  & 
Irr.  Co.,  GO  Colo.  JOl,  151  Pac.  929. 

70.  See  generally  the  title  "Emi- 
nent Domain." 

71.  .San  Joaquin  &  Kings  River  C. 
&  I.  Co.  V.  Stevinson,  1G4  Cal.  221,  128 
Pac.  924;  Northern  L.  &  P.  Co.  t\ 
Stacher,  13  Cnl.  App.  404,  109  Pac.  896. 

[al  The  complaint  should  state  the 
boundaries  of  the  territory  to  be  sup- 
plied bv  the  plaintiff.  San  Joaquin  & 
Kings  River  C.  &  I.  Co.  r.  Stevinson, 
164  Cal.  221,  128  Pac.  924,  absolute 
ocrtainty  in  de^^cription  is  not  re- 
quired. 

fbl  Persons  claiming  an  adverse  ti- 
tle and  interest  to  defendants  should 
not  be  allowed  H)  to  be  ma<lo  parties. 
San  Joa'iuin  &  Kings  River  C.  &  I.  Co. 
r.  Stevinson,  IM  Cal.  221,  128  Pac.  924, 
iiince  the  action  is  (2)  in  the  nature 
of  a  special  proceeding  in  which  the 
title  to  the  wator  right  cannot  bo  ad- 
judicated. San  Joaquin  &  Kings  River 
r.  &  I.  Co.  f.  Stevinson,  164  Cal.  221, 
128   Pac.   924. 

72.  State  ex  rel.  Galbraith  v.  Supe- 
rior Court.  .'39  Wash.  C21,  110  Pac.  429, 
140  Am.  St.  Rep.  893. 

fnl  In  an  axrtion  to  quiet  title  and 
to  enjoin  trfuprif-sf*,  the  dcff-ndant  may 
Bet  up  in  his  answer  the  right  to  havo 
the  right  of  way  condemned  and  dam- 
ages  may  be   awarded   in   tho   one  ac- 


tion.    White  f.  Stout,  72  Wash.  C2,  129 
Pac.  917. 

73.  Basinger  V.  Taylor,  30  Idaho 
289,  1G4  Pac.  522,  water  used  for  man- 
ufacturing purposes  and  needed  for 
domestic  use. 

74.  Gunnison  TiT.  Co.  v.  Gunnison 
Highland  Canal  Co.  (Utah),  174  Pac. 
852. 

75.  McCook  Irr.  &  W.  P.  Co.  v. 
Crews,  70  Neb.  115,  102  N.  W.  219. 

76.  Franscioni  f.  Solednd  Land  & 
Water  Co.,  170  Cal.  221,  149  Pac.  IGl; 
Riverside  Heights  Water  Co.  f.  River- 
side Trust  Co.,  118  Cal.  457,  S3  Pac. 
1003.  And  see,  Perrine  v.  San  Jacin- 
to A'allev  Water  Co.,  4  Cal.  App.  37G, 
S8  Pac.  "293. 

f:i]  If  facts  from  which  a  public 
right  to  use  water  is  not  necesFnrily  to 
be  inferred  are  not  stated  in  tho  com- 
j>laint,  it  will  be  construed  as  being 
iiased  upon  a  private  right.  Franscioni 
r.  Soledad  Land  &  Water  Co.,  170 
Cal.   221,  149   Pac.   IGl. 

77.  .State  t\  Washington  Irr.  Co., 
41  Wash.  28.3,  83  Pac.  308,  111  Am.  St. 
Rep.    1019. 

1 ,1 1  To  change  a  proceeding  In 
mandamus  to  one  for  equitable  relief, 
by  amendment  is  irregular  but  does 
not  require  the  reversal  of  a  judgment. 
Franscioni  v.  Soledad  Land  &  Water 
Co.,  170  Cal.  221,  149  Pac.  Ifil. 

78.  Stono  V.  Iniperi.'il  Water  Co., 
173    Cal.    .19,    159    Pa.>.    104. 

[a]     The   statement   of   the   particu- 
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enforce  niiil  protect  such  rit:l»ts/°  or  tlu"  ronicdy  liy  mnnilamus  may 
be  iuvokeil/"  l^aninirrs  may  ho.  rccoverid  i"ur  tlio  railurc  of  tlie  com- 
pany to  furnisli  a  suj^ply  ol*  water  or  to  properly  maintain  its  canals 
and  ditches/^ 

3.  Public  Service  Irrigation  Companies.  —  The  general  principles 
governing  ri;-:lits  to  service  hy  puhlie  service  corjiorations  apply  to 
companies  eniraged  in  furnishing  water  to  tiie  i)ul)lic  for  irrigation 
purposes.^-  Such  companies,  like  other  public  service  corporations, 
are  now  largely  within  the  control  of  state  and  municipal  public  ser- 
vice commissions  or  boards.®^  ^Mandamus  proceedings  may  be  resorted 
to  to  compel  the  furnishing  of  a  supply  of  water  to  the  consumer,'* 
and  a  suit  in  equity  may  be  maintained  to  prevent  the  discontinuance 
of  service,  or  to  obtain  any  equitable  relief  to  which  the  party  may  be 
entitled.^^     An  action  for  damages  for  failure  to  deliver  water  may 


lar  place  upon  which  the  owner  of  stock 
iu  a  mutual  wiiter  company  desires  to 
•Dse  the  water  which  defendant 
refuses  to  supply  him,  is  not  necessary 
in  a  complaint.  Stone  v.  Imperial  Wa- 
ter Co.,  173  Cal.  39,  159  Tac.  1G4. 

79.  McDermott  v.  Anaheim  etc. 
Water  Co.,  124  Cal.  112,  56  Tac.  779, 
to  prevent  the  delivery  of  water  to 
persons  not  stockholders. 

80.  Miller  r.  Imperial  Water  Co., 
156  Cal.  27,  103  Pac.  227,  24  L.  E.  A. 
(X.  S.)  372,  to  compel  the  furnishing 
of  water  to  a  stockholder. 

fa]  The  basis  of  the  stockholder's 
right  Is  not  simply  a  contract  for  a 
broach  of  which  an  action  for  damages 
furnishes  adequate  relief.  Miller  v. 
Imperial  Water  Co.,  156  Cal.  27,  103 
Pac.  227,  24  L.  E.  A.   (X.  S.)   372. 

81.  O'Connor  V.  Korth  Truckce 
Ditch  Co.,  17  Nov.  245,  30  Pac.  882; 
Berg  t\  Yakima  Valley  Canal  Co.,  83 
Wash.  451,  145  Pac.  619,  L.  E.  A. 
1915D,    202. 

[a]  A  lessee  of  land  served  by  tho 
water  comptany  may  maintain  the  ac- 
tion. Berg  V.  Yakima  Valley  Canal 
Co.,  83  Wash.  451,  145  Pac.  619,  L.  R. 
A.    1915D,   292. 

82.  Soe  the  title,  "Public  Service 
Corporations." 

f.*i]  As  to  when  an  irrigation  com- 
pany is  a  public  service  corporation 
soe  Tli.'ivor  r,  California  Dcv.  Co.,  IGi 
Cal.  117",  128  Pac.  21. 

83.  Pop  the  title  "Public  Service 
Corporations,"  and  MoCook  Irr.  &  W. 
P.  fo.  r.  BurflcHs,  9S  Nob.  141,  152 
N.  W.  3.".},  L.  E.  A.    lOloD,  1205. 

84.  Cal. —  South  Pasadena  v.  Pasa- 
dena L.  k  W.  To.,  152  Cal.  579,  93  Pac. 
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400;  Follows  r.  Los  Angeles,  151  Cal. 
52,  90  Pac.  137  (injunctive  relief  may 
be  given  in  tho  same  action);  Merrill 
r.  South  Side  Irr.  Co.,  112  Cal.  42G,  44 
Pac.  720;  Price  v.  Eiversido  L.  &  Irr. 
Co.,  56  Cal.  431  (a  demand  for  serv- 
ice must  first  have  boon  made) ;  Coz- 
zons  V.  North  Pork  Ditch  Co.,  2  Cal. 
App.  404,  84  Pac.  342.  Colo.— AVheel- 
or  V.  Northern  Colorado  Irr.  Co.  10 
Colo.  5S2,  17  Pac.  487,  3  Am.  St.  Kcp. 
003.  Idaho. —  Bardsly  v.  Boise  Irr.  & 
Land  Co.,  8  Idaho  155,  67  Pac.  428. 

[a]  Several  land  owners  who  unite 
in  constructing  a  single  ditch,  may  join 
in  a  petition  for  a  writ  of  mandate. 
Ilolphcry  V.  Perrault,  12  Idaho  451,  86 
Pac.  417. 

[b]  Contents  of  Petition. —  The  fol- 
lowing facts  must  appear  in  tho  com- 
I)laint  or  petition.  "1.  The  land  for 
which  water  is  sought  to  irrigate  must 
lie  within  the  flow  of  said  ditch;  2. 
A  showing  that  such  corporation  has 
the  water  in  quantity  required  to  sup- 
ply the  one  demanding  and  all  the  oth- 
ers equally  entitled  (soe  Price  v.  Eiv- 
orside  L.  &  L  Co.,  56  Cal.  439);  3. 
That  notice  be  given  the  irrigating 
company  of  the  amount  of  water  re- 
quired *  *  *;  and  4.  I'aymont  of  tho 
rates  of  tender  thereof  when  due,  and 
an  allegation  of  willingnoss  to  pay 
when  due."  Cozzens  v.  North  Fork 
Ditch  Co.,  2  Cal.  App.  404,  413,  84  Pac. 
342 

85.  nildreth  v.  Montecito  Creek 
Water  Co.,   l.'ift   Cal.  22,  72  Pac.  305. 

[a]  The  complaint  must  show  that 
the  dofondant  has  ownership  or  control 
of  water  to  the  use  of  which  plaintifiE 
is     entitled.    Hildreth     v.     Montecito 
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also  be  bronght.^^  An  irrigation  company  whose  property  is  burdened 
with  a  public  use  will  not  be  enjoinod  from  disposing  of  all  of  its 
property  since  its  transferee  would  acquire  the  property  subject  tQ 
the  public  right  of  use.^^ 

F.  Irrigation  Districts.  —  An  irrigation  district  is  a  quasi-public 
corporation,^^  and  actions  by  or  against  it  are  regulated  by  the  prin- 
ciples governing  actions  against  municipal  corporations.^"  Mandamus 
proceedings  may  be  instituted  to  correct  an  abuse  of  discretion  by  the 
board  whose  duty  it  is  to  organize  an  irrigation  district,'"  but  an 
appeal  from  the  action  of  such  a  board  to  the  courts  cannot  be  taken." 
Under  some  statutes  special  statutory  proceedings  are  provided  by 
which  the  legality  of  the  organization  of  such  districts  and  validity 
of  bonds  issued  by  them  may  be  determined  and  confirmed.'^  Non- 
irrigable  lands  may  be  withdrawn  from  a  district  in  accordance  with 
the  provisions  of  the  various  statutes.'^  A  suit  in  equity^  may  be 
maintained  to  protect  tlie  rights  of  residents  within  the  district.^*  and 
a  writ  of  mandate  will  issue  to  enforce  legal  rights  which  are  being 
violated  or  withheld,*^  or  an  action  at  law  may  be  brought  to  recover 


•  •reek  Water  Co.,  139  Cal.  22,  72  Pac. 
395. 

86.  Lowe  V.  Yolo  County  etc.  Wa- 
ter Co.,  157  Cal.  503,  lOS  Pac.  297; 
Crow  V.  San  Joaquin  etc.  Irr.  Co.,  130 
Cal.  309,  62  Pac.  5G2,  1058;  Lowe  r. 
Yolo  Countv  Cons.  Water  Co.,  8  Cal. 
App.  1C7,  96  Pac.  379. 

fa]  A  specific  allegation  that  de- 
fendant had  sufficient  water  to  supply 
plaintiff  after  furnisLin;;  water  to 
those  persons  having  prior  rip;hts,  need 
not  be  made.  Lowe  v.  Yolo  County 
Cons.  Water  Co.,  8  Cal.  App.  167,  90 
Pac.  379. 

87.  Orcutt  17.  Pasadena  L.  &  W, 
Co.,  152  Cal.  599,  93  Pac  497;  South 
Pasadena  v.  Pasadena  L.  &  W.  Co.,  152 
Cal.   579,  93   Pac.   490. 

88.  Fallbrook  Irr.  Dist.  v.  Bradley, 
104  IT.  S.  112,  17  Snp.  Ct.  56,  41  L. 
orl.  369;  Central  Irr.  Dist.  v.  Do  Lappe, 
79  Cal.  351,  21  Pac.  825. 

fa]  It  is  not  a  public  service  cor- 
poration in  tlin  full  sensf  of  tliat  term. 
Xampa  &  Mfridian  Irr.  Dist.  v.  Briggs, 
27  Irlaho  84,  147  Pac.  75. 

89.  Son  Kf'nf rally  tlio  title  "Mu- 
nicipal   Corporations." 

[:ij  A  collateral  attack  cannot  bo 
made  upon  the  organization  of  nn  ir- 
ritjafion  district.  Quint  t'.  IIofTraan, 
103   Cal.   506,   37    Pac.   514,   777. 

fb]  Althongh  It  Is  a  public  corpor- 
ation nn  irrication  di«lri(t  may  bo 
luipd.  Bochmrr  t".  Big  Rock  Creek  Irr. 
Dist.,  117   Cal.  19,  4«  Pac  908. 


90.  Inglin  v.  Hoppin,  156  Cal.  483, 
105  Pac.  582. 

91.  Inglia  v.  Hoppin,  156  Cal.  483, 
105  Pac.  5S2;  Chinn  v.  Sujierior  Court, 
156  Cal.  478,  105  Pac.  5S0,  holding  a 
statute  authorizing  such  an  appeal  un- 
constitutional. 

92.  See  the  statutes  and  the  follow- 
ing: Cal. —  Matter  of  Central  Irr.  Dist. 
117  Cal.  3S2,  49  Pac.  354;  Fallbrook  Irr. 
Dist  r.  Abila,  106  Cal.  3C5,  39  Pac. 
793;  In  re  Madera  Irr.  Dist.,  92  Cal. 
296,  28  Pac.  272,  675,  27  Am,  St.  Eep. 
106,  14  L.  R.  A.  755;  Board  of  Direct- 
ors V.  Trc^ea,  88  Cal.  334,  26  Pac.  237; 
Crall  V.  i'oso  Irr.  Dist.,  87  Cal.  140, 
26  Pac.  797.  Colo. —  Ahern  v.  Directors 
of  High  Lino  Irr.  Dist.,  39  Colo.  409, 
89  Pac.  963.  Idaho.— Nampa  &  M. 
Trr.  Dist.  v.  Brose,  11  Idaho  474,  83 
Pac.  499. 

f;i]  The  Statutory  Proceeding  la 
One  in  Rem. —  IJunrd  of  Directors  v. 
Treg.-a,   8S    Cal.   :VM,   26   Pac.   237. 

[bj  A  collateral  attack  cannot  be 
made  upon  the  organization  of  an  ir- 
rigation district.  Holland  V.  Avondale 
Irr.  Dist.,  30  Idaho  479,  166  Pac.  259. 

93.  Seo  the  statutes  and  Sowerwino 
V.  Central  Irr.  Dist.,  85  Neb.  687,  124 
N.  W.  118;  Andrews  V.  Lillian  Irr. 
Dist.,  66  Neb.  458,  92  N.  W.  612,  97 
X.  W.  336. 

91.  Brose  v.  Board  of  Directors,  20 
Idaho  2^1,  118  Pac.  504. 

95.  Nampa  r.  Nampa  &  Meridian 
I  Irr.  Dist.,  23  Idaho  422,  131    Pac.  8. 
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the  ilnmacrt's  sufToroil  by  ronson  of  ;i  failure  to  supply  wntor  on  de- 
inauil.^'^  Lamlownors  within  au  irri^atiim  distrii-t  may  maintain  an 
action  to  jirotoct  tlioir  ri>,'lits  in  tlic  su|)i)ly  df  w;ittT  availahlo,  al- 
thouiih  tlioir  lands  are  Bot  yet  boiu^  i'urnislu'd  walcr  from  the  general 
system.'' 

V.  SURFACE  WATERS— INTERFERENCE  WITH  FLOW.— A. 
Action  for  Damages.  —  1.  Generally.  —  If  the  owner  of  a  iU)iiiinaut 
estate  ccllocts  and  appropriates  the  surface  water  on  his  own  land,  the 
owner  of  a  servient  estate  cannot  maintain  an  action  apainst  him  for 
sneh  approju-iation.^*  But  an  action  for  damages  will  lie  for  unlaw- 
fully draining,  diverting,  or  casting  surface  water  upon  another'.s 
land,®'  and  for  olist meting  its  natural  flow,  to  the  injury  of  the  domi- 
nant estate,  in  jurisdictions  where  the  civil  law  rule  obtains,^  but  not, 


fa]  The  existence  of  sufficient  wa- 
ter to  supply  plaintiff  imist  bo  allogcd. 
GorlxT  r.  Naniiia  i:  Meridian  Irr.  Dist., 
16  Idaho  1,   lUO   Pac.  SO. 

Proceedings  in  mandamus  generally, 
eee  the  title,  "Mandamus." 

fb]  Payment  by  the  treasurer  of 
Interest  due  on  bonds  may  (1)  bo  com- 
pelled, llewel  r.  llocjin,  3  Cal.  App. 
248,  S-i  Tae.  lOOll.  See  generally  the 
title  "Municipal  Corporations."  (2) 
The  levviiifT  of  an  assessment  bv  the 
board  of  directors  to  raise  funds  to 
pay  bonds  or  interest  will  be  required. 
Nevada  Nat.  Bank  v.  Board  of  Super- 
visors, 5  Cal.  App.  63S,  91  Pac.  122; 
Henrvlvn  Irr.  Dist.  v.  Thomas  (Colo.), 
173  Pac.  541.  See  the  title  "Taxar 
tion." 

96.  Snake  Eiver  Valley  Irr.  Dist.  v. 
Stevens,  18  Idaho  541,  110  Pac.  1033, 
the  action  is  in  tort  and  not  on  con- 
tract. 

97.  Bvineton  r.  Sacramento  Valley 
West  Side  Canal  Co.,  170  Cal.  124,  148 
Pac.  791. 

98.  la. —  Pohlman  v.  Chicago,  ^Nf.  & 
St.  P.  R.  Co.,  131  Iowa  89,  107  N.  W. 
1025,  6  L.  B.  A.  (X.  S.)  140.  Minn.— 
S<^haefer  V.  :^^arthaler,  34  Minn.  4S7, 
26  X.  W.  726.  57  Am.  Eep.  73.  N.  H.— 
Swett  V.  Cutts,  50  X.  H.  439,  9  Am. 
Bep.  27G.  N.  Y.— Pixley  v.  Clark,  35 
N.  Y.  520,  01  Am.  Dec.  72;  Brown  v. 
Bowen,  30  X.  Y.  519,  86  Am.  Dec.  400. 

99.  Ala. — Eufaula  v.  Simmons,  80 
Ala.  5]",  6  So.  47;  King  Land  &  Imp. 
Co.  c.  Bowen,  7  Ala.  App.  402,  61  So. 
22.  m.— Mellor  v.  Pilgrim,  3  111.  App. 
476.  Ind.— Walley  r.  Wiley,  56  Ind. 
App.  171,  104  X.  E.  318;  Seigmund  r. 
Williams,  55  Ind.  App.  49S,  104  X".  E. 
49.     Md,— Xfw  York,  P.   &  N.  E.  Co. 
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V.  Jones,  04  Md.  24,  50  Atl.  423. 
Mich. —  Feldkamp  v.  Ernst,  177  Mich. 
550,  143  N.  W.  887.  Neb.— Shavlik  v. 
Walla,  86  Xeb.  768,  126  N.  W.  376. 
N.  C— Cardwell  v.  Norfolk  &  W.  R. 
Co.,  171  N.  C.  365,  88  S.  E.  495.  Ohio 
Evers  v.  Akron,  23  Ohio  C.  C.  (X.  S.) 
IG8.  Okla. —  Incorporated  Town  of 
Tdabel  r.  Harrison,  42  Okla.  409,  141 
Pac.  1110.  B.  I.— Greene  v.  Gertz,  30 
R.  I.  105,  89  Atl.  16.  S.  C— Slater  r. 
Price,  96  S.  C.  245,  80  S.  E.  372.  S.  D. 
Bailey  v.  Chicago,  St.  P.,  M.  &  O. 
R.  Co.,  25  S.  D.  200,  126  N.  W.  268. 
Tex.— St.  Louis  S.  W.  R.  Co.  v.  Ter- 
hune  (Tex.  Civ.  App.),  94  S.  W.  381. 
Wis. —  Borchsenius  v.  Chicago,  St.  P. 
M.  &  O.  R.  Co.,  96  Wis.  448,  71  N.  W. 
884. 

[a]  Water  dripping  from  the  eaves 
of  a  building  is  not  surface  waters, 
within  the  rule  that  one  may  discliargo 
surface  waters  on  the  land  of  an  ad- 
joining owner.  Shea  v.  Gavitt,  89 
Conn.  359,  94  Atl.  360,  L.  E.  A.  1916A, 
689. 

fb]  The  lower  proprietor  is  not  re- 
quired to  avoid  damages  to  his  land 
by  digging  ditches  at  his  own  expense 
to  carry  off  the  surface  water  wrong- 
fully diverted  from  its  natural  flow 
bv  the  upper  proprietor.  Cardwell  v. 
Xorfolk  &  W.  R.  Co.,  171  N.  C.  365, 
88  S.  E.  495. 

1.  Ala.— Xashville,  C.  &  St.  L.  Ry. 
Co.  V.  Yarbrough,  194  Ala.  162,  09  So. 
582;  Brown  V.  Alabama  Gt.  So.  R,  Co., 
191  Ala.  500,  67  So.  702;  Central  of 
Georgia  R.  Co.  v.  Kcyton,  148  Ala.  075, 
41  So.  918.  Cal. — Sanguinnetti  v.  Pock, 
136  Cal.  406,  69  Pac.  98,  89  Am.  St.  Rep. 
109;  Grav  r.  McWilliams,  98  Cal.  157, 
32  Pac.  976,  35   Am.  St.  Rep.   163,  21 
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as  a  general  rule,  in  jurisdictions  which  uphold  the  common  law  rule.' 
An  action  for  damages  for  the  unlawful  easting  or  diverting  of  surface 
waters  upon  plaintiff's  land  may  be  maintained,  even  though  only 
nominal  damages  are  suffered,  since  a  right  so  to  do  might  otherwise 
arise  by  prescription.^    But  such  right  of  action  does  not  extend  to  a 


L.  R.  A.  593.  Ga.— Edo:ar  r.  "Walker, 
106  Ga.  454,  32  S.  E.  5S2;  Farkas  r. 
Towns,  103  Ga.  150.  29  S.  E.  700.  68 
Am.  St.  Rop.  8S.  111.— Pinkstaff  r. 
Steffy,  216  111.  406.  75  X.  E.  163;  Gill- 
ham  r.  Madison,  etc.  R.  Co.,  49  111. 
484,  95  Am.  Dec.  627.  la.— Chicago, 
R.  I.  &  P.  R.  Co.  r.  Lynch,  163  Iowa 
283,  143  X.  W.  1083;  Baker  v.  Akron, 
145  Iowa  48.5,  122  N.  W.  926,  30  L.  R. 
A.  (X.  S.)  619;  Pohlman  v.  Chicajro,  M. 
&  St.  P.  R.  Co.,  131  Iowa  89,  107  N. 
W.  102.5,  6  L.  R.  A.  (X.  S.)  146.  Ky. 
Chicago,  M.  &  G.  R.  Co.  v.  Dodds  & 
.Johnson,  174  Ky.  389,  192  S.  W.  61; 
Madisonville,  H.  &  E.  R.  Co.  v.  Gates, 
138  Ky.  257.  127  S.  W.  988.  La.— 
Hooper  r.  Wilkinson,  15  La.  Ann.  497, 
77  Am.  Dec.  194;  Delahoussaye  v.  Ju- 
dice,  13  La.  Ann.  5S7,  71  Am.  Dec.  521. 
Md.— Baltimore  &  S.  P.  R.  Co.  r.  Ilack- 
ett,  87  Md.  224,  39  Atl.  510.  Mich.— 
Trenton  r.  Rueker,  162  Mich.  19,  127 
X.  W.  39,  34  L.  R.  A.  (X.  vS.)  569; 
Launstein  v.  Launstein,  150  Mich.  524, 
114  X.  W.  383,  121  Am.  St.  Rep.  635. 
N.  C  — Barclifif  r.  Xorfnlk  So.  R.  Co., 
168  X.  C.  268,  84  S.  E.  290;  Overton  v. 
Sawver,  46  X.  C.  308,  62  Am.  Dec.  170. 
Ohio— Butler  r.  Peck,  16  Ohio  St.  334, 
88  Am.  Dec.  452.  Pa. —  Kauffman  r. 
Griesemer.  26  Pa.  407,  67  Am.  Dec. 
137;  Swarthmore  Borough  v.  Ridley 
Tp .  24  Pa.  Dist  50.  Sre  Steinogle  c. 
Pitti'burg,  M.  &  Y.  R.  Co.,  58  Pa.  Su- 
per. 324.  Tex. — Messer  r.  Gulf,  C.  & 
.S.  F.  R.  Co.  (Tex.  Civ.  App.)  153  S. 
\V.  928;  BarHtow  Trr.  Co.  v.  Black,  39 
Tex.    Civ.    Ajip.    80,    86    S.    \V.    1036. 

fa]  An  exception  to  the  civil  law 
rule  is  somotimes  rfcogniz"'d  an  to  ur- 
ban property,  Ala. —  Hall  v.  Rifling, 
141  Ala.  431,  37  So.  5S6.  la.— Cedar 
Falls  V.  ITanHen,  104  Iowa  189,  73  N. 
W.  585,  65  Am.  St.  Rep.  4.19;  Living- 
ston V.  McDonald,  21  Iowa  16'),  .S9  Am. 
Dec  .563.  Pa. —  Riellv  v.  Stnphenson, 
222  Pa.  2.52,  70  Atl.  1097,  128  Am.  8t. 
Rep.  804,  22  L.  R.  A.  (X.  S.)  947; 
Strauss  v.  Allcntown,  215  Pa.  96,  63 
Atl.  1073.  Pro  Swarthmore  Borough  v. 
Ridlev  Tp.,  24  Pa.  Di»t.  50. 

2.     Ark.— Louisville,   X.  O.   &   T.  R. 


Co.  V.  Jackson,  123  Ark.  1,  184  S.  "W. 
450,  Ann.  Cas.  1918A,  604;  St.  Louis, 
I.  M.  &  S,  R.  Co.  V.  Hardie,  87  Ark. 
475,  113  S.  W.  31;  Levy  v.  Xash,  87 
Ark.  41,  112  S.  W.  173,  20  L.  R.  A. 
ex.  S.)  155.  Conn. — Chadeayne  v.  Rob- 
inson, 55  Conn.  345,  11  Atl.  592,  3  Am. 
St.  Rep.  55.  Ind.— Cairo  &  V.  R.  Co. 
r.  Stevens,  73  Ind.  278,  38  Am.  Rep. 
139.  Kan. —  Paola  i\  Garman,  SO  Kan. 
702,  103  Pac.  S3;  Missouri  Pac.  R.  Co. 
V.  Keys,  55  Kan.  205,  40  Pac.  275,  49 
Am.  St.  Rep.  249.  Me. —  Greeley  r. 
:Maine  Cent.  R  Co..  53  Me.  200.  Mass. 
Field  f.  Gowdv,  199  Mass.  568,  85  X. 
E.  884,  19  L.  R.  A.  (X.  S.)  236.  Minn. 
Werner  v.  Popp,  94  Minn.  118,  102  X. 
W.  366;  Rowe  r.  St.  Paul,  M.  &  M.  Ry. 
Co.,  41  Minn.  384,  43  X.  W.  76,  16  Am. 
St.  Rep.  706.  Mo. —  Cox  v.  Hannibal 
&  St.  J.  R.  Co.,  174  Mo.  588,  74  S.  W. 
854.  Neb.— Arthur  v.  Glover,  82  Neb. 
528,  118  X.  W  111;  Beatrice  r.  Lcary, 
45  Xeb.  149,  63  X.  W.  370,  50  Am.  St. 
Rep.  546.  N.  H. — Franklin  r.  Durgee, 
71  X.  n.  186,  51  Atl.  911,  58  L.  B.  A. 
112;  Swett  r.  Cutis.  50  X.  H.  4.39,  9 
Am.  Rep.  276.  N.  J. — Jessup  v.  Bam- 
ford  Bros.  Silk  IMfg.  Co.,  66  X.  J.  L. 
641,  51  Atl.  147,  S8  Am.  St.  Rep.  502, 
58  L.  R  A.  329.  N.  Y.— Barklev  r. 
Wilcox,  86  X.  Y.  140.  40  Am.  Kep.  519; 
Goodale  v.  Tuttle,  29  X.  Y.  459.  Okla. 
Cliiiago,  R.  I.  &  P.  R.  Co.  r.  Groves, 
20  Okla.  101.  93  Pac.  755,  22  L.  R.  A. 
(X.  S.)  802.  S  C— Edwards  f.  Char- 
lotte, C.  &  A.  R.  Co.,  39  S.  C.  472,  IS 
S.  E.  58,  39  Am.  St.  Rep.  746,  22  L. 
R.  A.  246.  Vt.— Beard  v.  Murph.v,  37 
Vt.  99,  86  Am.  Dec.  693.  Wash.— 
Cass  V.  Dicks.  14  Wash.  75,  44  Pac.  113 
.53  Am.  St.  Rei),^S59.  "VVIs.- Lessard 
V.  Stram,  62  Wis.  112,  22  X.  W.  284,  51 
Am.  Rep.  715;  Hoyt  r.  Hudson,  27  Wis. 
656,  9  Am.  Rop.  473;  Pcttigrew  f.  Ev- 
ansville,  25  Wis.  223,  3  Am.  Rep.  50. 

3.  Ind  — Wallev  r.  Wilev,  56  Ind. 
A  PI).  171,  104  N.  E.  318.  Mo.— 
Freu<lenstein  t'.  Heine,  0  Mo.  App.  287. 
N.  Y.— Busch  V.  New  York,  L.  &  W. 
Rv.  Co.,  12  N.  Y.  Supp.  85.  Ohio.— 
Tootlo  r.  nifton,  22  Ohio  St.  247,  10 
Am.  Rep.   732. 
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sudilon  incroaso  in  tlu>  volume  of  surl'Mcc  wnlcr,  such  as  results  from 
umisiially  heavy  rains;*  and,  even  in  stales  where  the  eoiniuon  law 
rule  has  been  upheld  in  favor  of  railroads  obstructing?  the  natural 
flow,  the  tendeney  is  iu  favor  of  sustaiuinj?  the  adjacent  land  owner's 
action  for  dniiiacres  caused  by  f^oodinj;  from  surface  waters  due  to  a 
chaniie  iu  the  eompany's  roadbed  or  embankment/' 

Form  of  Remedy. —  The  injury  generally  occasioned  by  divert inpr, 
concent  rat  iuir  or  bloekincr  the  flow  of  surface  water  is  eonse(iuential 
in  its  nature,"  and  the  form  of  riMiiedy  is  trespass  on  the  case.^  Rut  in 
case  of  breach  of  contract  to  maintain  a  drain  which  benefits  both  par- 
ties, in  the  absence  of  a  provision  to  enforce  it,  the  remedy  is  not  revo- 
cation but  an  action  to  recover  the  cost  of  carrying:  out  the  terms  of 
the  contract.'* 

2.  Parties.^  —  a.  FlainiilJ.  —  The  rijjfht  to  maintain  an  action  for 
damages  for  an  injury  caused  by  olistructing:,  divertin*?,  or  otherwise 
interfering  with  the  natural  flow  of  surface  waters  rests  with  the 
owner  of  the  land,  crop,  or  thing  injured  at  the  time  the  injury  oc- 
curred.^" In  case  the  owner  dies  subsequent  to  the  injury,  his  personal 
representative,  not  a  devisee,  is  the  proper  party  to  sue."    One  tenant 


4.  Union  Pac.  R.  Co.  r.  Campbell, 
236  Fed.  70^,  140  C.  C.  A.  40. 

[a]  Damages  resulting  from  unus- 
ual storms,  tbo  water  from  -vvliich  can- 
not be  carrioil  by  a  railroad's  drains, 
cannot  be  recovered.  5awver  r.  Chi-  1 
cago.  B.  &  Q.  R.  Co.,  99  Neb.  294,  15fi 
N.  W.  .504. 

5.  Louisville,  N.  0.  &  T.  R.  Co.  v. 
Jackson,  12.3  Ark.  1,  184  S.  W.  450, 
Ann.  Cas.  1918A,  604;  St.  Louis,  I.  M. 
&  S.  R.  Co.  r.  Hardie,  87  Ark.  475,  113 
S.  W.  31;  Peterson  v.  Northern  Pac. 
B.  Co.,  132  Minn.  26.5,  156  N.  W.  121 
{"diMinguxshing  Jordan  f.  St.  Paul,  M. 
&  M.  Ry.  Co.,  42  Minn.  172,  43  N.  W. 
849);  Watre  V.  Great  Northern  R.  Co., 
127  Minn.  118,  149  N.  W.  18. 

[a]  The  reason  sometimes  given  is 
the  elementary  rule  whicli  prohibits 
the  use  of  one's  property  to  the  in- 
jury of  another;  so  while  a  railroad 
may  with  some  show  of  right  claim 
that  damages  caused  by  flooding  from 
surface  waters  was  settled  for  in  the 
condemnation  proceeding  for  a  right  of 
way.  it  cannot  set  up  such  a  pica  when 
it  raises  its  embankment  and  the  sur- 
face waters  as  a  result  flood  back  high- 
er than  before.  Peterson  r.  Northern 
Pac.  R.  Co..  132  Minn.  265,  156  N.  W. 
121. 

[b]  Where  culverts  have  been  made 
In  a  railroad  grade  they  are  sometimes 
required  by  statute  to  be  kept  clean. 
Peterson    '.    Northern   Pac.   R.   Co.,   132 

Vol,  XXVI 


Minn.  265,   156   N.  W.  121. 

6.  Hicks  V.  Drew,  117  Cal.  305,  49 
Pac.  189. 

7.*  f'.rcene  v.  Gertz,  36  R.  L  105,  89 
Atl.  16. 

8.  Pascal  V.  Hvnes,  170  Iowa  121, 
152  N.  W,  26. 

9.  See  generally  the  title  "Parties." 

10.  Louisville, 'N.  O.  &  T.  R.  Co.  v. 
Jackson,  123  Ark.  1,  184  S.  W.  450, 
Ann.   Cas.   1918A,   604. 

See  generall.v  the  titles  "Landlord 
and  Tenant;"  "Lands  and  Land  Trans- 
fers;"   "Trespass." 

fa]  Any  One  in  Lawful  Possession. 
King  Land  Sc  Imp.  C'n.  v.  Bo  wen,  7 
Ala.   App.   4r,2,   61    So.   22. 

[b]  A  Purchaser  with  Knowledge. — 
The  action  will  lie  in  favor  of  an  own- 
er whose  title  V(>slrd  in  him  subse- 
quent to  and  with  full  knowledge  of 
the  existence  of  the  obstruction  which 
causes  the  unnatural  drainage  or  flow. 
Nashville,  C.  &  St.  L.  Rv.  Co.  v.  Yar- 
brougb,  194  Ala.  162,  69  So.  582. 

[cj  A  drainage  district  maintain- 
ing a  settling  basin  for  surface  waters 
and  an  artificial  drain  thereto,  is  not 
a  proper  party  so  as  to  authorize  in- 
tervention in  an  equitable  action  to 
determine  the  rights  of  parties  inter- 
ested in  the  natural  flow  of  such  wa- 
ters. Chicago,  R.  I.  &  P.  R.  Co.  v. 
Lvnch,  163   Iowa  283,   143  N.  W.   1083. 

11.  Louisville,  N.  0.  &  T.  R.  Co.  v. 
Jackson,    123    Ark.    1,    184    S.    W.   4.50, 
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in  common,  who  is  not  in  exclusive  occupancy,  cannot  maintain,  as  a 
general  rule,  an  action  for  the  entire  amount  of  damage  to  the  free- 
hold." 

b.  Defendant.  —  The  action  for  damages  will  lie  against  any  one 
who  is  responsible  for  the  act  or  thing  which  causes  the  injury,^^  as, 
for  instance?  one  who  maintains  an  embankment,  even  though  it  was 
not  constructed  by  such  party ,^*  or  one  who  permits  another  to  use 
his  property  in  such  a  way  as  to  interfere  with  the  natural  flow,^^  or 
one  who  shares  in  tlie  expense  of  laying  a  faulty  draiu,^*^  or  an  inde- 
pendent contractor  employed  by  the  owner  of  a  dominant  estate  who 
uses  his  materials  in  such  a  manner  as  to  cause  a  wrongful  diversion 
of  surface  water  upon  a  servient  estate ;"  but  not  against  an  innocent 
party,^^  such  as  a  purchaser  of  land  without  knowledge,  at  the  time  of 
the  purchase  or  the  time  of  the  injury,  of  a  defective  drain  thereon,^' 
or  a  servant  or  agent  who  does  not  actively  participate  in  the  tres- 
pass.-" 

c.  Joinder  of  Parties.  —  In  an  action  for  injury  to  crops  caused 
by  obstructing  the  natural  flow  of  surface  waters,  tenants  who  own 
part  of  the  damaged  crops  are  proper,-^  but  not  indispensable  --  parties 
to  an  action  by  the  owner  of  the  land.  If  several  persons  are  jointly 
responsible  for  the  cause  of  the  injury  they  may  be  sued  jointly  or 
severally  for  the  entire  damage,-'^  but  if  acting  separately  they  cannot 
be  united  in  one  action.-* 

3.  Pleadings.  —  In  an  action  for  damages  caused  in-  an  interfer- 
ence with  the  natural  flow  of  surface  water,  the  general  rules  relating 


Ann.     Cas.     1918A,     604.     Compare  12 
Standard  Prop.  051,  et  seq. 

As  to  survival  generally  see  the  title 
"Survival." 

12.  Louisville,  N.  O.  &  T.  R.  Co.  V. 
.Jackson,  123  Ark.  1,  1^4  S.  W.  450, 
Ann.  Cas.  191SA,  O't}.  S(>c  prncrally 
the    title    "Tenants   in    Common." 

13.  See    ivfra,    this    section. 

14.  Central  of  fieorgia  R.  Co.  v. 
Keyton,  148  Ala.  075.  41  So.  fllS.  See 
also  Delaney  r.  Georgia,  C.  &  N.  Ry. 
Co.,  58  S.  C.  357,  36  S.  E.  699,  79  Am. 
8t.  Rep.  843. 

l.«>.  Bailev  r.  Chicago,  St.  P.,  M.  & 
<K  R.  Co.,  2.5  S.  D,  200,  126  N.  W.  268. 

16.  Costello  r.  J'onierov,  120  Iowa 
213,  94   N.    W.   490. 

17.  Hoffman  f.  Gordon  &  Bro.,  15 
o!iio   St.   211. 

18.  See  infra,  this  section. 

19.  Schrcibor  v.  Now   York    Driving 
!iib,  17  Misc.  131,  39  N.  Y.  Snpp.  34S. 

20.  Schmiflt  r.  Rowso,  35  Mo.  App. 
''^^.  Sec  al«ti  HofTman  r.  Gordon  & 
I'.ro..  15  Oliio  St.  211. 

f.i]  A  citizen  forced  by  law  to  work 
on   tiie    highway    undfr    the    orders    of 


the  road  supervisor  is  not  liable  for 
diverting  water  onto  adjoining  land. 
Miilviliill  V.  Tliompson,  114  Iowa  734, 
87  N.  W.   693. 

21.  Chicago,  M.  &  G.  R.  Co.  r.  Dodds 
&  Johnson,  174  Ky.  3S9,  192  S.  W.  61. 
See  Barstow  Irr.  Co.  f.  Black,  39  Tex. 
Civ.  App.  80,  86  S.  W.  1030.  Compare 
18  Standard   Proc.  454,  457,  460. 

22.  Chicago,  M.  &  G.  R.  Co.  r.  Dodds 
&  Johnson,  107  Ky.  624,  181  S.  W.  666. 

[a]  All  parties  interested  in  the 
damaged  crops  are  necessary  parties, 
but  if  part  of  tliem  wish  to  rem:iiii  out 
of  tlie  case  tliey  have  that  privilege, 
although,  if  tliey  do  so,  and  persist  in 
remaining  out,  notwithstanding  the  de- 
fendant tries  to  have  them  brought  in, 
they  cannot  afterward  maintain  a  sep- 
arate action  for  the  damage  sustained 
by  them.  Chicago,  M.  &  C,.  R.  Co.  V. 
Dodds  &  Johnson,  167  Kv.  624,  181 
S.   W.   606. 

23.  Sloggv  V.  Dilworth,  38  Minn. 
179,  36  N.  W.  451,  8  Am.  St.  Rep.  050. 
See    generally    the    title    "Parties." 

24.  Bonte"  v.  Posfel,  109  Kv.  04,  58 
S.  W.  530,  51   L.  R.  A.  187. 
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to  ph^ailinp  apply."  Tluis  the  statement  of  plnintifT's  cause  of  action 
sluniKl  st't  t'ortli  I'loarly  the  ai'ts  which  causcil  the  injury  eoinphiiticd 
of.-"  and  when  they  (H-currod  ;-^  tiic  facts  aUcj^'cd  should  show  a  wronp^- 
ful  intiTforcni'c.-"'  and  in  tliis  rcsjicct  it  is  essential  that  the  I'act.s  show 
a  comlition  of  (h)ininant  and  servient  estate.-"  Lawful  possession  is 
generally  a  suflieient  allepition  showing:  a  rifxht  to  maintain  the  aetion 
without  an  averment  of  ownership.-'"'  The  lands  of  the  plaintiff  and 
defendant  need  not  be  particularly  described,  a  general  description 
with  relation  to  their  relative  positions  beinfj  sufficient. ^^  The  declara- 
tion must  show  that  the  defendant  is  liable  for  the  obstruction  or  un- 
natural How  which  causes  the  injury.^-  The  eharaetcr  of  the  defend- 
ant's  acts  which  caused  the  overflow  or  unlawful  diversion,  as  to 
whether  negligent  or  willful,  should  be  stated  when  compensatory  and 


25.  See  generally  the  titles  "Decla<- 
ration  and  Complaint;  "Pleading;" 
anil  cross-rcfcroncos  there  found. 

[.i]  Joinder  of  several  torts  in  one 
count  is  not  permissible  in  an  action 
for  damages  based  upon  the  unlawful 
and  negligi'nt  diversion  of  surface  wa- 
ters at  different  times,  Alabama  G. 
S.  R.  Co.  r.  Shahan,  IIG  Ala.  302,  22 
So.   509. 

[b]  Facts  not  conclusions  (1)  must 
be  pleaded.  Brown  v.  Alabama  Gt. 
So.  R.  Co.,  191  Ala.  500,  67  So.  702.  (2) 
That  the  plaintiff  is  entitled  to  the 
free  and  unobstructed  flow  of  water, 
is  a  conclusion,  not  a  statement  of  a 
fact.  Cleveland,  C.  C.  &  St.  L.  Ry.  Co. 
V.  Huddleston,  21  Ind.  App.  621,  52 
N.  E.  lOOS,  69  Am.  St.  Rep.  385.  (3) 
A  complaint  in  substantial  accord  with 
the  code  form  is  suflScient.  New  York, 
P.  &  X.  R.  Co.  V.  Jones,  94  Md.  24,  50 
Atl.   423. 

[c]  Pleading  Special  Damages. —  (1) 
Loss  of  fertilizer  on  land  overflowed 
must  be  specially  pleaded.  King  Land 
&  Imp.  Co.  f.  Bowen,  7  Ala.  App.  462, 
61  So.  22.  (2)  Sickness  of  plaintiff's 
family  caused  by  damming  surface  wa- 
ter on  plaintiff's  lot  must  be  pleaded 
when  an  element  of  the  cause  of  ac- 
tion. Messer  v.  Gulf  C.  &  S.  F.  R.  Co. 
(Tex.  Civ.  App.)   153  S.  W.  928. 

26.  Tiffany  r.  Nicholson  Borough,  11 
Pa.  List.  60 1". 

[a]  Sufficient  complaint  for  unlaw- 
ful obstruction  of  surface  water  by  a 
railroad,  sfo  Ark. —  St.  Louis,  I.  M.  & 
S.  R.  Co.  r.  Hardic,  87  Ark.  475,  113 
S.  W.  31.  S.  D.— Bailey  v.  Chicago, 
St.  P.,  M.  &  O.  R.  Co..  25  S.  D.  200, 
126  N.  W.  2C«i.  Tex.—  St.  Louis  S.  W.  E. 


Co.  r.  Terhune  (Tex.  Civ.  App.)  94  S. 
W.  381.  Wis. —  Borchsenius  v.  Chica- 
go, St.  P.,  M.  &  O.  R.  Co.,  96  Wis. 
448,  71  N.  W.  884. 

[b]  Complaint  quoted  in  an  action 
for  an  obstruction  by  an  irrigation 
company.  Barstow  Irr.  Co.  v.  Black, 
39  Tex.  Civ.  App.  80,  86  S.  W.  1036. 

[c]  But  the  particular  acts  or  omis- 
sions of  the  defendant  or  his  servants 
by  which  an  overflow  is  caused  need 
not  be  set  out,  an  averment  that  de- 
fendant wrongfully  caused  large  quan- 
tities of  water  to  overflow  plaintiff's 
land  being  sufficient.  King  Land  & 
Imp.  Co.  V.  Bowen,  7  Ala.  App.  462, 
61  So.  22. 

27.  Tiffany  v.  Nicholson  Borough, 
11   Pa.  Dist.  601. 

28.  Hoppes  V.  Des  Moines  Citv  R. 
Co.,    147    Iowa   580,    126    N.    W.    783. 

[a]  In  an  action  for  concentrating 
surface  water  in  a  drain  the  coini)laint 
should  state  facts  showing  that  the 
drainage  is  more  than  a  natural  sur- 
face flow.  See  Peters  v.  Lewis,  28 
Wash.  366,   68   Pac.   869. 

29.  St.  Louis  Merchants  Bridge  R. 
Co.  V.  Pepper,  84  III.   App.   116. 

30.  King  Land  &  Imp.  Co.  v.  Bowen, 
7  Ala.  App.  462,  61  So.  22.  Compare 
the  article  "Title." 

31.  See  Cox  r.  Odoll,  1  Cal.  App. 
682,    82    Pac.    1086. 

[a]  A  particular  description,  which 
is  erroneous,  following  a  general  de- 
scription admitted  by  the  pleadings,  is 
of  no  effect  and  may  be  disregarded  as 
surplusage.  Cox  v.  Odell,  1  Cal.  App. 
682,   82    Pac.    1086. 

32.  Atlantic  C.  L.  R.  Co.  v.  Wool- 
folk,   189   Ala.   253,  66  So.  464. 
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exemplary  damages  are  elaimed.^^  Under  the  common  law  rule  in  an 
action  for  obstructing  the  flow  of  surface  water  there  must  be  an  alle- 
gation of  a  natural  watercourse,  or  of  an  artificial  channel,  the  right 
to  use  which  the  plaintiff  has  acquired  by  grant  or  prescription,  in 
other  words,  the  creation  and  existence  in  the  plaintiff  of  a  right  to 
an  unobstructed  flow,^*  but  it  is  not  necessary  to  allege  the  existence 
of  a  technical  watercourse  having  a  definite  channel  and  banks.^^ 

"Wlien  the  action  is  against  a  grantee  or  lessee  of  the  party  who 
erected  an  obstruction,  tlie  complaint  should  aver  notice  to  the  defend- 
ant and  demand  upon  him  for  removal.^® 

4.  Trial.  —  In  accordance  with  the  general  rules  elsewhere  dis- 
cussed,^' it  is  ordinarily  for  the  jury  to  determine  whether  the  damage 
was  caused  by  the  raising  of  an  embankment,''^  whether  culverts  had 
been  put  in  as  required  by  law,^^  as  well  as  numerous  other  questions 
of  fact  whicli  may  arise. ■*'^ 

The  court 's  charge  to  the  jury  should  be  regulated  by  the  rules  gen- 
erally applicable  to  instructions,^^  and  should  therefore  conform  to  the 


S3.  Alabama  &  V,  R.  Co.  v.  Daniels, 
108    Miss.    68,    66    So.    324. 

[a]  But  if  not  stated,  and  the  de- 
fect is  not  made  the  ground  for  an  ob- 
jection by  demurrer,  the  declaration  is 
sufficient.  Alabama  &  V.  R.  Co.  V. 
Daniels,  108   Miss.  68,  66  So.  324. 

34.  Cleveland,  C.  C.  &  St.  L.  Ry. 
Co.  r.  nuddIcston,^21  Ind.  App.  621, 
52  N.  E.  1008,  69  Am.  St.  Rep.  SSo; 
Lake  Erie  &  W.  R.  Co.  r.  Ililfiker,  12 
Ind.  App.  280,  40  N.  E.  80;  Cannon 
r.  Atlantic  C.  L.  R.  Co.,  97  S.  C.  233, 
81  8.  E.  476;  Lawton  v.  South  Bound 
E.  Co.,  61  S.  C.  .'54 s,  39  S.  E.  7.52.  See 
also  Touchborrv  v.  Northwestern  R.  Co., 
87  8.  C.  41.5,  69  8.   E.   877. 

35.  Ilalvorson  r.  Tlalvorson,  133 
Minn.  78,  157  N.  W.  1001. 

36.  Delaney  f.  Georgia,  C.  &  N.  Rv. 
Co.,  58  8.  C.  357,  36  S.  E.  699.  79  Am. 
St.  Rop.  843.  8ee  Pierson  v.  Glean,  14 
N.   .T.    L.   36,   25    Am.   Dee.   407. 

37.  See  the  title  "Province  of 
Judge  and  Jury." 

38.  Louisville,  N.  O.  &  T.  R.  Co.  v. 
Jackson,  123  Ark.  1,  184  8.  W.  450, 
Ann.  Cnn.  1918A,  604. 

39.  .Man  Antonio  &  A.  P.  R.  Co.  v. 
McCammon  (Tex.  Civ.  App.),  181  8. 
W.    541. 

40.  See    infra,    tliis    note. 

[a]  Whether  the  injury  waa  caused 
by  an  unusual  rainfall.  Hoppes  v.  Des 
Moines  f'itv  R.  Co.,  147  Iowa  580,  126 
N.  W.   !"<?.. 

\y>]  Whether  or  not  there  Is  a  nat- 
ural flow   from   one   estate   to   another. 


Totel  f.  Bonnefoy,  123  111.  653,  14  N. 
E.   687,   5    Am.    St.    Rep.    570. 

fc]  Whether  a  drain  is  sufficient  to 
carry  the  usual  flow  of  surface  water. 
Hoppes  r.  Des  Moines  Citv  R.  Co.,  147 
Iowa  580,  126  N.  W.  783;  Watre  v. 
Great  Northern  E.  Co.,  127  Minn.  118, 
149  N.  W.  18. 

[d]  Whether  the  injury  could  have 
been  foreseen  at  the  time  of  building 
the  obstruction.  Priest  v.  Boston  & 
M.  R.  Co..  71    N.   H.  114,  51   Atl.  667. 

fe]  Negligence. — (1)  Whether  a 
railroad  company  in  building  its  road- 
bed used  reasonable  care  to  avoid  in- 
iury  to  the  plaintiff.  McGeheo  v.  Tide- 
water R.  Co..  108  Va.  508.  62  S.  E. 
356.  (2)  Whether  an  embankment  or 
roadbed  was  negligently  constructed 
with  reference  to  tiie  obstruction  of  the 
flow  of  surface  waters.  Town  v.  Mis- 
souri Pac.  R.  Co.,  50  Neb.  768,  70  N. 
\V.    402. 

ffl  Whether  exceptional  circum- 
stances existe<i  iustifying  tlie  concen- 
tration of  the  flow  of  surface  water  in 
one  channel,  and,  if  existing,  whether 
the  right  to  do  so  was  exercised  with 
a  due  regard  for  the  welfare  of  the  own- 
er of  tlie  servient  estate  and  caused  no 
more  damage  tlian  was  reasonably  nec- 
essary. King  Land  &  Imp.  Co.  v.  Bow- 
en.   i  Ala.   Ai>p.   462,   61    So.   22. 

41.  Seo  the  tillo  "In.structlon8,'» 
and  Peterson  r.  Northern  I'ac.  R.  Co., 
132  Minn.  265,  156  N.  W.  121;  Sawyer 
r.  Chir-agn,  B.  &  Q.  R.  Co.,  99  Neb. 
294,  156  N.  W.  504. 
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law  jrovcrninp  the  case/-  l>o  in  harmony  uitli  tlie  issues,*"  and  the 
evi.UMu-e.**  and  not  bo  niisU'ailinf:/*  and  it  is  projior  to  refuse  an  in- 
struction which  in  substance  has  already  been  tiivcn,**'  or  which  disre- 
gards a  material  fact  shown  by  the  evidence."^ 

H.  In.hnction.  —  Ajrainst  a  continuiuf?  injury  to  laud  caused  by 
an  unlawful  dischartie  of  surface  water  by  an  adjoining  proprietor, 
equity  will  afford  relief  by  injunction.-*"  or  will  restrain  such  action 
when  it  mav  be  anticipated,*"  and  in  jurisdictions  which  adhere  exclu- 
sively to  the  ciN-il  law  rule  rclatinj^  to  the  natural  flow  of  surface 
water. ^"  an  injunction  will  lie  to  prevent  the  coustruetiun  and  nuiintc- 


42.  Ala. —  Brown  v.  Alabama  Gt.  So. 
K.  Co..  191  Ala.  500,  67  !^o.  702;  King 
Land  &  Imp.  Co.  r.  Bowon,  7  Ala.  App. 
4tl2.  61  So.  22.  Ark.— St.  Louis.  I.  M. 
&  S.  R.  Co.  f.  Hardie,  87  Ark.  47.5, 
113  S.  W.  31.  Ky.— Chifajro,  M.  &  G. 
R.  Co.  r.  Dodds  &  Johnson,  167  Ky. 
624  181  S.  W.  666.  N.  C— Brown  v. 
Southern  R.  Co.,  165  N.  C.  302,  81  S. 
E.  450.  R.  I. —  Greene  v.  Gortz,  36  E. 
I.  105,  89  Atl.  16.  S.  C— Slater  f. 
Prioe.  96  S.  C.  245,  80  S.  E.  372.  Tex. 
St.  Louis  S.  W.  R.  Co.  v.  Terhnue  (Tex. 
Civ.  App.)  94  S.  W.  381.  Va.— Mc- 
Gehee  r.  Tidewater  E.  Co.,  108  Va.  508, 
62  S.  E.  356. 

43.  Brown  V.  Alabama  Gt.  So.  E. 
Co.,  191  Ala.  500,  67  So.  702;  Slater  v. 
Tt\co.    96    S.    C.    245,    SO    S.    E.    372. 

44.  Louisville,  N.  O.  &  T.  E.  Co.  f. 
Ja.-kson,  123  Ark.  1,  1S4  S.  W.  4,50, 
Ann.  Cas.  191 SA,  604;  Messer  v.  Gulf, 
C  &  S.  F.  R.  Co.  (Tex.  Civ.  App.), 
153  S.  W.  928. 

45.  Kinjr  Land  &  Imp.  Co.  V.  Bowen, 
7  Ala.  App.  462,  61  So.  22. 

46.  Ala.— Nashville,  C.  &  St.  L.  Ey. 
Co.  r.  Yarbroucrh,  194  Ala.  162,  69  So. 
5S2.  Ind  — "Wallev  v.  Wile.v,  56  Ind. 
App.  171,  104  N.  "E.  318.  Minn.— Wa- 
tre  f.  Great  Northern  E.  Co.,  127  Minn. 
118,  149  N.  W  18.  B.  I. —  Greene  v. 
Gertz,  36  R.  T.  105.  89   Atl.   16. 

47.  Nashville  C.  &  St.  L.  Ry.  Co. 
r.  Yarbrnugh,  194  Ala.  162,  69  So.  582. 

48.  Ala.— Niningcr  r.  Norwood,  72 
Ala.  277,  47  Am.  Rep.  412.  Conn.— 
Robert.son  v.  Lewie,  77  Conn.  345,  59 
Atl.  409.  HI. —  Town  of  Saratoga  v. 
Jacobson,  193  111.  App.  110.  la.— 
Priest  r.  Maxwell,  127  Iowa  744,  104 
N.  W.  344.  Mich.— Feldkamp  r.  Ernst, 
177  Mich  .550,  143  N.  W.  8«*7.  Miss.— 
Alcorn  r.  Sadler,  66  Miss.  221,  5  So. 
694.  Neb. —  .Tacobson  v.  Van  Boening, 
48  Neb.  80,  66  N.  W.  903.  58  Am.  St. 
Eep.    684,   32   L.   E.   A.   229.     N.   H.— 
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Franklin  i;.  Durgee,  71  N.  II.  186,  51 
Atl.  911,  58  L.  E.  A.  112.  N.  J.— 
Myers  r.  Allsjiruce  Meadow  Co.,  58  N. 
J.'  Eq.  438,  43  Atl.  1068.  Okla.—  Mc- 
Leod  v.  Spencer,  60  Okla.  SO,  159  Pac. 
326.  S.  D.— Bailey  f.  Chicago,  St.  P. 
M.  &  O.  E.  Co.,  25  S.  D.  200,  126  N. 
W.  268.  Wash.— llollowav  v.  Geek,  92 
Wash.  153,  158  Pac.  989;  Peters  v.  Lew- 
is, 28  Wash.  366,  68  Pac.  869.  Wis.— 
Nioolai  r.  Wilkins,  104  Wis.  5S0,  80 
N"  W.  930;  Wcndlandt  v.  Cavanaugh, 
85   Wis.  256,   55   N.   W.   408. 

fa]  Discharge  Onto  Highway. —  A 
landowner  nia.y  be  enjoined  from  cast- 
ing surface  waters  onto  a  highway 
without  permission  at  a  point  other 
than  where  it  would  naturally  flow. 
Town  of  Saratoga  r.  .Lacobson,  193  111. 
.\pp.  110.  Compare  11  Standard  Proc. 
174. 

[b]  Culverts  aud  Drains. —  Servient 
profirietors  caniint  eomi)el  a  railroad 
company  to  provide  culverts  or  drains 
in  its  roadbed  in  order  to  take  care 
of  the  surface  waters  from  above  in 
any  other  than  the  natural  way  such 
water  would  flow.  Chicago,  E.  I.  & 
P.  E.  Co.  V.  Lynch,  163  Iowa  283,  143 
N.   W.   1083. 

49.  m.— Hicks  V.  Silliman,  93  111. 
255.  See  also  Totel  v.  Bonnefoy,  123 
111.  653,  14  N.  E.  687,  5  Am.  St.  Rep. 
570.  la. —  Randau  f.  Stultz,  140  Iowa 
272,  115  N  \V.  507.  Mich. —  Gregory 
V.  Bush,  64  Mich.  37,  31  N.  W.  90,  8 
Am.  St.  Reji.  707.  Neb. —  Keifcr  V. 
Shambaugh,  99  Neb.  709,  157  N.  W, 
634. 

50.  See  infra,  this  note,  and  Gray 
r.  McWilliams,  98  Cal.  157,  32  Pac. 
076,  35  Am.  St.  Eep.  163,  21  L.  E.  A. 
593. 

fa]  The  civil  law  rule  recognizes  a 
right  in  the  owner  of  a  dominant  es- 
tate to  have  the  surface  water  flow 
naturally    ofif    his    land    upon    servient 
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nance  of  an  obstruction  which  backs  up  the  surface  waters  to  the 
injury  of  the  dominant  estate.^^  Likewise  an  injunction  will  lie  to 
prevent  an  unlawful  interference  with  drains;^-  but  where  the  con- 
struction of  a  new  drain  would  cause  no  material  increase  in  the  dis- 
charge, an  injunction  will  not  be  grranted.^^  There  must  be  a  sufficient 
showing  that  the  natural  conditions  will  be  changed,^*  and  that  injury 
will  result.^^  The  recovery  of  damages,^*'  or  the  ability  of  the  owner 
of  the  servient  estate  to  respond  in  damages,^^  or  the  institution  of  a 
suit  at  law  for  damages  will  not  prevent  a  suit  in  equity  to  restrain 
the  continued  unlawful  diversion  of  surface  water.^^ 

VI.  WATER  SUPPLY  FOR  DOMESTIC  OR  MUNICIPAL 
USE.'^A.  Pkotf-C'Tiox  of. — A  munieipality  or  private  proprietor  en- 
gaged in  furnishing  water  for  domestic  and  municipal  uses  may  resort 
to  the  usual  remedies  to  prevent  the  diversion  of  or  interference  with,^° 
or  the  pollution  of,*^^  the  source  of  supply.  And  in  some  states  suit 
may  be  brought  by  the  state  health  department.^^ 


estates  and  proprietors  of  lower  lands 
cannot  erect  embankments  to  keep 
such  water  off  their  lands  to  the  in- 
iiiry  of  the  dominant  estate.  San- 
^'uinnetti  v.  Pock.  1.1G  Cal.  466,  69  Pac. 
9"^,   '<n   Am.   St.   Rop.    169. 

fb]  The  common-law  rule  regards 
surface  water  as  a  common  enemy 
against  which  any  owner  of  land  may 
rrect  barriers  even  though  by  so  do- 
ing it  is  thrown  back  upon  a  dominant 
estate.  See  Jordan  v.  St.  Paul,  ^r.  & 
M.  Rv.  Co.,  42  Minn.  172,  43  N.  W. 
840,    6    L.    R.    A.    57.3. 

51.  Kerber  r.  Stroh,  201  111.  App. 
272;  Shontz  v.  Metzjrer,  186  111.  App. 
436;  Swarthmore  Borough  v.  Ridley 
Tp.,  24   Pa.   Dist.  .'iO. 

fa]  Highway  Surface  Waters. — 
Whore  surface  water  flow?  along  a  high- 
way which  conforms  to  the  natural 
watershed  and  extends  through  ad- 
joining towns,  equity  will  enjoin  the 
lower  municipality  from  obstructing 
the  natural  flow  of  such  water  and 
caiising  it  to  back  up  upon  the  estate 
of  the  upper  municipality.  Swarth- 
more P.orough  V.  Ridley  Tp.,  24  Pa. 
I)i-t.  r,(\. 

[h]  Flood  Waters.— The  rule  that 
the  owner  cif  a  servient  estate  may  not 
erect  and  maintain  an  obstruction  to 
the  flow  of  surface  waters  applies  to 
the  flow  of  flood  waters.  Sbootz  V. 
Metzger,  186  111.  App.  436. 

52.  Schlader  r.  Strever,  1.^8  Iowa 
61,  138  N.  W.  1105. 

53.  Pascal  r.  Tlvnes,  170  Iowa  121, 
152  N.  W.  26. 


54.  Pascal  r.  Donahue,  170  Iowa 
315,  152   N.  W.  605. 

56.  Gulf,  C.  &  S.  F.  R.  Co.  r.  Rich- 
ardson, 42  Okla.  457,  141   Pac.   1107. 

56.  Bailey    r.    Chicago,    St.    P.,    M. 

6  0.  R.  Co.,  25  S.  D.  200,  126  N.  W. 
268. 

57.  McLeod  r.  Spencer,  60  Okla. 
89,  159  Pac.  326. 

58.  Fcldkanip  r.  Ernst,  177  Mich. 
550,  143  N.  W.  887. 

59.  For  irrigation,  sec   supra,  IV. 

60.  See  supra.  I,  D,  and  the  follow- 
ing cases:  Idaho. — Murry  r.  Nixon,  10 
Idaho  608,  79  Pac.  643.'  Tex.— Miller 
r.  Ballinger  (Tex.  Civ.  App.),  204  S. 
W.    1173.     Utah.— Stowell    r.    .lohnson, 

7  Utah  215.  26  Pac.  290.  Wis.— Mil- 
waukee V.  Zoehrlaut  Leather  Co.,  114 
Wis.  276,  90  N.  W.  187. 

61.  See  suprn  I,  E,  and  the  follow- 
ing cases:  U.  S. — Mann  v.  Des  Moines 
Water  Co.,  202  Fed.  SG2,  121  C.  C.  A. 
220;  Indianapolis  Water  Co.  r.  Amer- 
ican Strawboard  Co.,  53  Fed.  970,  af- 
firmed, 57  Fed.  loon.  Cal. — Peo|)le  r. 
Elk  River  Mill  &  Lumb.  Co.,  107  Cal. 
221,  40  Pac.  531,  48  Am.  St.  Rep.  125. 
Kan. —  Top.'ka  Water  Supply  Co.  v. 
Potwin  Place,  43  Kan.  404,  23*  Pac.  578. 
Mass. —  Martin  r.  Gleason,  139  Mass. 
1*^3.  ':o  X.  K.  661.  N.  C— Durham  r. 
Eno  Cotton  Mills,  141  N.  C.  615,  54 
S.   E.   453.    7   L.   R.   A.    (X.  S.'l    321. 

62.  State  r.  Chemical  Co..  90  N.  J. 
K<\.  iir,.  107  Atl.  in.  See  State  Board 
of  Health  V.  Vineland,  72  N.  J.  Eq 
289,  05  Atl.   174. 
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R.  REMFPTFi?  FOR  Fatlttre  TO  SiTPPLY. — 1.  Proceedings  by  Muni- 
cipality.— Wliore  a  private  company  is  under  contract  with  a  city  to 
furiiisili  a  I'lTtain  amount  of  wati-r  for  domestic  and  municipal  pur- 
poses, upon  a  breach  of  such  contract  the  city  may,  according  to  the 
circumstances  of  tlie  caso,  have  specific  ]^crformancc  of  the  contract,"^ 
or  rescission,"*  or  an  action  for  damajxes,"'*  or  it  may  enjoin  the  com- 
pany from  coH(>ctin,ix  rents  for  pure  water  wliich  it  lias  faihxl  to  sup- 
ply under  circumstances  when  impure  water  could  not  be  used."'* 
Peremi^tory  manilamus  will  lie  to  require  a  sufficient  supply  for  fire 
protection  when  the  lecral  olilip:ation  to  do  so  is  clear."^  But  the  most 
effective  remedy  available  to  the  city  for  breach  by  a  water  company 
of  its  duty  to  furnish  an  adequate  supply  of  water  is  a  procecnlin^'  to 
forfeit  its  franchise.'"'^  Such  a  result  nuay  be  effected  by  quo  warranto 
in  the  name  of  the  state  agrainst  tlie  wat(^r  company  to  forfeit  its 
charter  for  an  abuse  of  its  corporate  powers,*^^  or  by  suit  to  annul  the 
franchise  granted  by  the  city.'" 

2.  Of  Private  Consumer. — a.  Gcncralhj. — As  in  the  case  of  any 
other  pu])lie  utility,  the  duties  incident  to  the  business  of  supplying 
the  public  with  water,  may  be  enforced  by  appropriate  proceedings.''^ 
An  individual  cannot,  however,  maintain  an  action  against  a  water 
company,  under  contract  with  the  city,  for  a  loss  sustained  by  reason  of 
its  failure  to  supply  an  adequate  quantity  of  water,  when  the  contract 
fails  to  cover  such  liability,"  although  the  rule  is  to  the  contrary 


63.  la. —  Burlington  f.  Burlington 
Water  Co..  S(3  Iowa  266.  53  N.  W.  246. 
Minn.— St.  Cloud  v.  Water,  L.  &  P. 
Co.,  38  Minn.  329,  92  N.  W.  1112.  Pa. 
Troy  Water  Co.  v.  Troy,  200  Pa.  4.53, 
50  Atl.  2."9;  Rrvmer  r.  Butler  Water 
Co.,  172  Pa.  4S9,'  33  Atl.  707;  Hinkson 
r.  New  Chester  W.  Co.,  8  Del.  Co.  417. 

64.  Ala.— See  Capital  City  Water 
Co.  r.  State,  10.5  Ala.  406,  18  So.  62, 
29  L.  R.  A.  743.  Mich.— Grand  Haven 
r.  Grand  Haven  Waterworks,  99  Mich. 
106,  57  N.  W.  1075.  Miss.— Lipht, 
H.  ft  W.  Co.  V.  Jackson,  73  Miss.  598, 
19  So.   771. 

[a]  When  the  ground  for  rescis- 
sion is  failure  of  supply  for  fire  pro 
tection,  it  i?  not  e=?ontial  to  maintain 
the  suit  that  actual  damage  from  such 
cause  has  been  sustained.  Light,  H. 
ft  W.  Co.  V.  Jackson,  73  Miss.  598,  19 
So.   771. 

65.  See  Sherman  t,  Connor  (Tex.), 
72  S.  W.  238. 

fa]  Parties. — The  city  school  board, 
which  is  not  a  party  to  the  contract 
between  the  water  company  and  the 
city  should  not  be  .ioincd  in  an  action 
bythe  latter  for  drstruction  of  a  school 
building  by  fire.     Galena  f.  Galena  W. 
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Co.,    132    111.    App.    332,    afirmed,    229 
111.   128,   82    N.   E.   421. 

66.  Brymer  v.  Butler  Water  Co.,  172 
Pa.   489,  33   Atl.   707. 

67.  Easton  r.  Lehigh  Water  Co.,  97 
Pa.  554. 

68.  State  f.  New  Orleans  Water  Co., 
107  La.  1,  31  So.  395;  Palestine  Water 
&  P.  Co.  r.  Palestine,  91  Tex.  540,  44 
S.  W.  814,  40  L.  R.  A.  203.  Com<pare 
21    Standard   Proc.  898. 

69.  Capital  City  Water  Co.  v.  State, 
105  Ala.  406,  18  So.  62,  29  L.  R.  A.  743; 
State  V.  Capital  Citv  Water  Co.,  102 
Ala.  231,  14  So.  652.  See  generally 
the  title   "Quo  Warranto." 

70.  St.  Cloud  v.  Water,  L.  &  P.  Co., 
38   Minn.  329,  92   N.   W.   1112. 

71»  See  21  Standard  Proc.  898,  899, 
note  28  [c],  ot  seq.  See  also  U.  S. — 
Lanning  v.  Osborne,  70  Fed.  319.  Cal. 
Mahoney  v.  American  Land  &  W.  Co., 
2  Cal.  App.  185,  83  Pac.  267.  Kan.— 
Asher  f.  Hutchinson  W.,  L.  &  P.  Co., 
66  Kan.  496,  71  Pac.  813,  61  L.  R.  A. 
52. 

72.  House  v.  Houston  Waterworks 
Co.,  88  Tex.  233,  31  S.  W.  179,  28  L. 
R.  A.  532.    See  infra,  VI,  B,  2,  b. 
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when  the  company  is  under  a  direct  contract  with  the  individual," 
and  when  it  is  guilty  of  a  direct  wrong  to  him.''*  An  action  for  dam- 
ages is  maintainable  against  a  municipality  for  an  injury  incurred 
through  its  negligence  when  it  undertakes  to  supply  water  to  its  in- 
habitants, the  same  as  against  private  citizens  and  private  corporations 
operating  a  like  business,"  such  as  for  an  injury  sustained  by  reason 
of  a  broken  main,'«  or  a  leak,"  and  it  has  been  held  that  it  cannot 
escape  responsibility  by  tracing  the  original  act  of  negligence  to  the 
contractors  who  installed  the  systemJ^ 

b.  Actions  Arising  From  Fires.— i^-)  Against  Private  Parties.— 
When  an  individual  or  private  company  assumes  the  obligation  to 
furnish  sufficient  water  to  extinguish  fires,  an  action  is  maintainable 
by  the  injured  party  to  the  contract  for  damages  resulting  from  a 
failure  to  do  so;"  but  such  liability  can  only  arise  from  an  express 
contract  between  the  parties.^"^    The  property  owner  cannot,  under  the 


73.  Ala. — Birmingham  "Waterworks 
Co.  V.  Watley,  192  Ala.  520,  68  So. 
330;  Birmingham  Waterworks  Co.  v. 
Ferguson,  164  Ala.  494,  51  So.  150; 
Bessemer  Waterworks  v.  Murphy,  6 
Ala.  A  pp.  603,  60  So.  533.  Kan.— 
Holly  f.  Neodesha,  88  Kan.  102,  127 
Pac.  616.  Mass. —  Watson  r.  Ncedham, 
161  Mass.  404,  37  N.  E.  204,  24  L.  R. 
A.  287;  Stock  v.  Boston,  140  Mass.  410, 
21   N.  E.  871,   14  Am.  St.  Rep.  430. 

74.  Green  v.  Ashland  Water  Co., 
101  Wis.  258,  77  N.  W.  722,  70  Am. 
St.  Rop.  Oil,  43  L.  R.  A.  117.  See  in- 
fra, VI,  B,  2,  C. 

75.  Ga.— Iluey  v.  Atlanta,  8  Ga. 
App.  507,  70  S.  E.  71.  Mass.— Stock 
r.  Boston,  149  Mass.  410.  21  N.  E. 
871,  14  Am.  St.  Rep.  430.  Minn.— 
Keever  v.  Mankato,  113  Minn.  55,  129 
N.  W.  158,  775,  Ann.  Cis.  l'.M2A,  216, 
33  L.  E.  A.  (N.  S.)  3:59.  Mo.— Stifel 
r.  St.  Louis,  181  S.  W.  577.  N.  Y.— 
Oakos  Mfg.  Co.  V.  New  York,  206  N. 
Y.  221,  99  N.  E.  540,  42  L.  R.  A.  (N. 
9.),  286;  Powers  v.  Mochanicvillc,  163 
App.  Div.  13M,  148  N.  Y.  Supp.  452; 
t;ordon  17.  Silver  Crock,  127  Api>.  Div. 
-S,  112  N.  Y.  Supp.  54.  N.  C— 
.'.oodio  V.  North  Wilkcshoro,  159  N.  C. 

353,  74  S.  E.  924.  Ore.— I'a.ific  Paper 
Co.  r.  Portland,  68  Ore.  120,  135  Pac. 
871.  Tox. —  Dittmar  r.  New  Braunffls, 
20  Trx.  riv.  App.  293.  48  S.  W.  1114. 
"Waah. —  Bjork  r.  Taroma,  76  Wash. 
225,  135  i'ac.  1005,  48  L.  R.  A.  (N. 
S)  331.  W.  Va. —  Wipal  r.  Parkers- 
burg,  74  W.  Va.  25,  HI  8.  E.  554, 
.52  L.  R.  A.  (N.  S.)  465.  Wis.- State 
Journal   Printing   Co.   f.    Madison,    148 


Wis.  396,  134  N.  W.  909.  Can.— Shaw 
f.  Winnipeg,   19  Man.  234. 

Actions  for  fires,  see  supra,  VI,  B, 
2,  b,  (II). 

Actions  for  supplying  impure  water, 
see  infra,  VI,  B,  2,  c. 

[a]  User's  contributory  negligence 
with  respect  to  his  own  pipes  aud  con- 
nections, defeats  his  cause  of  action. 
Mann  Bros.  f.  Henderson,  154  Ky.  154, 
156  S.  W.  1063. 

76.  Von  Lengerke  v.  New  York,  150 
App.  Div.  98,  134  N.  Y.  Supp.  S32  (af- 
firmed, 211  N.  Y.  558,  105  N.  E.  1101); 
Regan  v.  New  York,  175  App.  Div.  861, 
162  N.  Y.  Supp.  400. 

77.  Mann  Bros.  v.  Henderson,  154 
Kv.  154,  156  S.  W.  1063;  Stifel  V.  St. 
Louis   (Mo.),  181   S.  W.  577. 

78.  Stifel  r.  St.  Louis  (Mo.),  181 
S.  W.  577.  Compare  Sappington  v.  Cen- 
tralia,  162  Mo.  App.  418,  144  S.  W. 
1112. 

79.  See  the  following  cases:  Ariz. — 
Warren  Co.  v.  Hanson,  17  Ariz.  252, 
150  Pac.  238.  111. —  Galena  v.  Gale- 
na Water  Co.,  132  III.  Aj.p.  332.  N.  J. 
Buchanan  &  S.  Lunib.  Co.  v.  East  Jer- 
sey Coast  Water  ("0.,  71  N.  J.  L.  350, 
59  Atl.  31.  Tenn. —  Harris  &  Cole  Bros. 
V.  Columbia  W.  &  L.  Co.,  114  Tenn. 
:!2s,  ,s.->  s.  W.  S07.  Tex. — Lottman 
Bros.  Mfg.  Co.  V.  Houston  Waterworks 
Co.    (T.-x.   Civ.   App.)    38   S.   W.   357. 

80.  Cal. — Niehaus  Bros.  Co.  v.  Con- 
tra Costa  Water  Co.,  159  Cal.  305,  113 
Pac.  375,  36  L.  R.  A.  (N.  S.)  1045; 
Hunt  Bros.  Co.  v.  San  Lorenzo  Water 
Co.,  150  Cal.  51,  87  Pac.  1093,  7  L.  R. 
A.    (N.  S.)   913;   Ukiah   City    r.   Ukiah 
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usual  municipal  contract,  maintain  nn  action  ex  delicto  ap:ainst  the 
water  company/'  tlioujili  there  are  (Iccisions  to  tlie  contrary.***  Where 
a  water  ennipany  is  iimler  contract  with  a  niiinicipality  to  rm-nisli  an 
ailniuate  supply  of  water  to  cxtiniruish  any  fire,  an  action  on  such  con- 
tract cannot  be  maintained  by  an  individual,''-'  allhou<,di  there  are  de- 
cisions to  the  contrary,  based  on  the  idea  that  the  injured  party  is  the 
real  party  in  interest  or  beneticiary  of  the  contract."**     But  this  gen- 


W.  &  Imp.  Co.,  142  Cal.  173,  75  Pac. 
773.  100  Am.  St.  Kop,  107.  (M  L.  H.  A. 
231.  Me.— Milford  r.  BaiiRor  R.  &  E. 
Co.,  101)  Mc.  310.  7G  Atl.  0Jtti,30  L.  K.  A. 
(N.  S.),  "iJG.  Tenu. — D.  B.  Lovomau  Co. 
r.  Citv  Water  Co..  1  Tcnn.  Ch.  App. 
596.  "W.  Va.— Nichol  c.  Huntington 
Water  Co..  53  W.  Va.  31S,  44  8.  E.  290. 
[a]  And  will  not  be  inferred  from 
(1)  the  action  of  the  consumer  in  in- 
stalling ample  facilities  for  making  a 
supply  of  water  for  fire  protection  avail- 
able "(Niohaus  Bros.  Co.  r.  Contra  Cos- 
ta Water  Co.,  159  Cal.  305,  113  Tac. 
375.  36  L.  K.  A.  (N.  S.)  1045),  nor  (2) 
from  a  contract  to  furnish  water  for  all 
purposes.  Dublin  Elec.  &  Gas.  Co.  v. 
Thompson  (Tex.  Civ.  App.),  166  S.  W. 
113. 

81.  Ga. —  Fowler  r.  Athens  Water- 
works Co.,  83  Ga.  219,  9  S.  E.  673,  20 
Am.  St  Kep.  313.  Ind.— Fitch  v.  Sey- 
mour Water  Co.,  139  Ind.  214,  37  N.  E. 
9S2,  47  Am.  St.  Kep.  25S.  Me.— Ilono 
r.  Presque  Isle  Water  Co.,  104  Me.  217, 
71  Atl.  7G9,  21  L.  R.  A.  (N.  S.)  1021. 
Miss. — Wilkinson  V.  Light,  H.  &  W. 
Co.,  78  Miss.  3S9,  28  So.  877.  Mo.— 
HoucTc  r.  Cape  Girardeau  W^.  &  E.  L, 
Co.,  215  Mo.  475,  114  S.  W.  1098.  Tex. 
House  V.  Houston  Waterworks  Co.,  8'^ 
Tex.  233,  31  S.  W.  179,  28  L.  R.  A. 
532.  "W.  Va. —  Nichol  r.  Huntington 
Water  Co.,  53  W.  Va.  348,  44  S.  E.  290. 
Wis. —  Britton  r.  Green  Bay  &  Ft.  H. 
Waterworks  Co..  81  Wis.  48,  51  N.  W. 
84,  29  Am.  St.  Rep.  ?50, 

[a]  Where  an  individual  may  sue 
on  the  contract  made  with  the  city,  he 
may  al?o  maintain  an  action  in  tort. 
Fisher  r.  Green.eboro  Water  Supply  Co., 
128  N.  C.  375,  38  S.  E.  912.  See  also 
Guardian  Trust  &  Dcp.  Co.  f.  Fisher, 
200  U.  S.  57,  26  Sup.  Ct.  754,  50  L.  ed. 
367;  Guardian  Trust  &  D.  Co.  v. 
Greensboro  W.  Supply  Co.,  115  Fed. 
184. 

82.  Woodbury  r.  Tampa  Waterworks 
Co..  57  Fla.  243,  49  So.  556,  21  L.  R. 
A.  CS.  S.)  1034;  Mugge  v.  Tampa  Wa- 
terworks  Co.,   52    Fla.   371,   42    So.   81, 
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120  Am.  St.  Rep.  207,  0  L.   R.  A.   (N. 
S.),   1171. 

83.  U.  S.— Metropolitan  Trust  Co. 
r.  Topoka  Water  Co.,  132  Fed.  702. 
Ala. —  Lovejoy  v.  Bessemer  Water- 
works Co.,  146  Ala.  374,  41  So.  76,  6 
L.  R.  A.  (N.  S.)  429.  Ga.— Fowler  v. 
Athens  City  Waterworks  Co.,  83  Ga. 
219,  9  S.  E.  673,  20  Am.  St.  Rep.  313. 
Idaho. — Bush  v.  Arti-sian  II.  &  G. 
W  ater  Co.,  4  Idaho  618,  43  Pac.  69,  95 
Am.  St.  Rep.  161.  111.— Galena  v.  Ga- 
lena Water  Co.,  229  111.  128,  82  N,  E. 
421;  Peck  v.  Sterling  Water  Co.,  118 
111.  App.  533.  la. —  Davis  v.  Clinton 
Water  Wks.  Co.,  54  Iowa  59,  6  N.  W. 
126,  37  Am,  Rep.  185.  Kan.— Mott  v. 
Cherryvale  Water  &  Mfg.  Co.,  48  Kan. 
12,  28  Pac.  989,  30  Am.  St.  Rep,  267, 
15  L.  R.  A.  375.  La.— Allen  &  C. 
Mfg.  Co.  V.  Shrevepoit  W.  Co.,  113  La. 
1091,  37  So.  980,  104  Am.  St.  Rep.  525, 
68  L.  R.  A.  G50.  Mo.— Metz  v.  Cape 
Girardeau  W.  &  E.  L.  Co.,  202  Mo.  324, 
100  S.  W.  6.")!;  Ilowsmon  v.  Trenton  Wa- 
ter Co.,  119  Mo.  304,  24  S.  W.  784,  41 
Am.  St.  Rep.  654,  23  L.  R.  A.  146. 
Neb. —  Eaton  v.  Fairhury  Waterworks 
Co.,  37  Neb.  546,  56  N.  W.  201,  40 
Am.  St.  Rep.  510,  21  L.  R.  A.  653.  Nev. 
Ferris  v.  Carson  Water  Co.,  16  Nev. 
44,  40  Am.  Rep.  485.  N.  Y.— Smith  v. 
Great  So.  Bay  W.  Co.,  82  App.  Div. 
427,  81  N,  Y.  Supp.  812.  Ohio.— Elunk 
V.  Dennison  Water  Supply  Co.,  71  Ohio 
St.  250,  73  N.  E.  210.  S.  C— Cooke  v. 
Paris  Mt.  W.  Co.,  82  S.  C.  235,  64 
S.  E.  157;  AniTum  v.  Camden  W.  L. 
&  Ice  Co.,  82  S.  C.  284,  64  S.  E.  151, 
21  L,  R.  A.  (N.  S.)  1029.  Tex. — 
Greenville  W.  Co.  v.  Beckham,  55  Tex. 
Civ.    App.    87,    118    S.    W.    889. 

84.  Shelbyvillo  W.  &  L.  Co.  v.  Mc- 
Dade,  122  Ky.  639,  92  S.  W.  568;  Lex- 
ington Ilvdraulic  &  Mfg.  Co,  v.  Oots, 
]]9  Ky.  598,  84  S.  W.  774,  86  S.  W. 
684;  Paducah  Lumber  Co.  v.  Paducah 
Water  Supply  Co.,  «9  Ky.  340,  12  S. 
W.  .554,  13  S.  W.  249,  25  Am.  St.  Rep. 
536,  7  L.  R.  A.  77;  Terrell  v.  Louisville 
Water   Co.,   31    Ky.   L.   Rep.    1281,   105 
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eral  rule  does  not  apply  when  there  is  a  stipulation  in  the  contract 
assuming  liability  to  individual  citizens  for  losses  sustained  by  them 
through  the  company's  failure  to  comply  with  the  contract. ^^ 

A  complaint  is  sufficient  which  alleges  the  execution  of  the  contract 
to  provide  water  for  that  purpose,  its  breach,  and  the  resultant  loss.^^ 
The  defendant's  negligence,  when  the  basis  of  the  plaintiff's  cause  of 
action,  must  be  shown  by  the  facts  stated,^^  and  should  appear  to  be 
the  proximate  cause  of  the  injury.®^ 

(II.)  Against  a  Municipality. —  As  a  general  rule,  under  the 
statutes  giving  nuinii'ii)al  corporations  the  discretionary  power  of  es- 
tablishing fire  departments,  an  action  for  failure  to  maintain  a  suffi- 
cient water  supply  for  fire  protection  is  not  maintainable  against  a 
city,  the  performance  of  such  function  being  regarded  as  a  public 
governmental  duty.^^ 


S.  W.  100;  Duncan  v.  Owensboro  Wa- 
ter Co.,  12  Ky.  L.  Rep.  35,  12  S.  W. 
5.57;  Jones  f.  Durham  Water  Co.,  135 
N.  C.  .553,  47  S.  E.  615;  Gorrell  v. 
Greensboro  Water  Supply  Co..  124  N. 
C.  32H,  32  S.  E.  720,  70'Am.  St.  Eep. 
598,  46   L.  R.   A.  513. 

85.  Miss. —  Wilkinson  r.  Light,  H. 
&  W.  Co.,  78  Miss.  3S9,  28  So.  877.  N. 
y — Wainwripht  v.  Queens  County  W. 
Co.,  78  Hun  146,  28  N.  Y.  Supp.  987. 
S.  C. —  Ancrum  v.  Camden  W.  L.  & 
Ice  Co,  82  S.  C.  284,  64  S.  E.  151,  21 
L.  R.   A.    (N.  S.)    1029. 

86.  Warren  Co.  v.  Hanson,  17  Ariz. 
252,   150   Pac.   238. 

fa]  A  mere  averment  of  a  duty 
without  setting  out  the  contract,  is  in- 
snfTiciont.  Nickerson  f.  Bridgeport 
Ilyd.  Co.,  46  Conn.  24,  33  Am.  Rep.  1; 
Hone  V.  Presque  Isle  Water  Co.,  104 
Me.  217,  71  Atl.  769,  21  L.  R.  A.  (N. 
S.)  1021.  See  the  title  "Conclusiona 
of  Law." 

87.  Bourie  v.  Spring  Valley  Water 
Co.,  8  ral.  App.  588,  97  Pac.  530.  Seo 
genr-rally  the  title  "Negligence." 

88.  \Voo<lbury  v.  Tamj.a  Waterworks 
Co,  57  Fla.  243,  49  So.  556,  21  L.  R. 
A.    (N.   H.)    1034. 

89.  U.  S.— United  States  v.  Sault 
Rte.  Marie,  137  Fed.  258;  Metropoli- 
tan Tru.st  Co.  V.  Topeka  Water  Co., 
132  Fed.  702;  Boston  SafeDep.  &  T. 
Co,  p.  Salem  Water  Co.,  94  Fed.  238. 
Cal.— TTkiah  City  r.  Tkiah  W.  &  Imp. 
Cn.,  142  Cal.  173,  75  Pac.  773,  100  Am. 
St.  Rep.  107,  64  L.  R.  A.  231.  Oa.— 
Fowirr  c.  Athens  Waterworks  Co.,  83 
On.  219,  9  S.  E.  673,  20  Am.  St.  Rep. 
313;  Wright  V.  Agnsta,  78  Oa.  241,  6 
Am.  St.  Rep.  256.     Ind.—  Fitch  v.  Sey- 


mour Water  Co.,  139  Ind.  214,  37  N.  E. 
982,  47  Am.  St.  Eep.  258;  Brinkmeyer 
V.  Evansville,  29  Ind.  1S7.  la.— Van 
Horn  f.  Des  Moines,  63  Iowa  447,  19 
N.  W.  293,  50  Am.  Rep.  750;  Davis  v. 
Clinton  Water  Wks.  Co.,  54  Iowa  59, 
6  N.  W.  126,  37  Am.  Rep.  185.  Ky.— 
Terrell  v.  Louisville  Water  Co.,  127  Ky. 
77,  105  S.  W.  100;  Patch  v.  Covington, 
17  B.  Mon.  722,  66  Am.  Doc.  1S6.  La. 
Allen  &  C.  Mfg.  Co.  v.  Shreveport  W. 
Co.,  113  La.  1091,  37  So.  980,  104  Am. 
St.  Rep.  525,  68  L.  R.  A.  650;  Planters' 
Oil  Mill  V.  Monroe  W.  &  L.  Co.,  52 
La.  Ann.  1243,  27  So.  684.  Mass.— 
Tainter  v.  Worcester.  123  Mass.  311, 
25  Am.  Rep.  90.  Minn.— Miller  v. 
Minneapolis,  75  Minn.  131,  77  N.  W. 
788.  Mo.— Heller  r.  So-lalia,  53  Mo. 
1.59,  14  Am.  Rep.  444.  Neb.— Eaton  v. 
Fairburv  Water-Wks.  Co.,  37  Neb.  546, 
56  N.  W.  201,  40  Am.  St.  Rep.  510,  21 
L.  R.  A.  653.  N.  Y.— Springfield  F. 
&  M.  Ins.  Co.  r.  Koeseville,  148  N.  Y. 
46,  42  N.  E.  405,  51  Am.  St.  Rep.  667, 
30  L.  R.  A.  OfiO.  Ohio.— Wheeler  V. 
Cincinnati,  19  Ohio  St.  19,  2  Am.  Rep. 
368.  Pa.— Grant  r.  Erie,  69  Pa.  420, 
8  Am.  Rep.  272.  S.  C— Black  f.  Col- 
umbia, 19  S.  C.  412,  45  Am.  Rep.  785. 
Tenn. —  Foster  r.  Lookout  Water  Co., 
3  Lea  12.  Tex. — House  r.  Houston 
Waterworks  Co.,  88  Tex.  233,  31  S.  W. 
179,  28  L.  R.  A.  532;  Butterworth  V. 
Henrietta,  25  Tex.  Civ.  App.  407,  61 
.S.  W.  975;  Greenville  W.  Co.  r.  Beck- 
ham, 55  Tex.  Civ.  App.  87,  118  S.  W. 
H89.  Compare  Lenzen  r.  New  liraun- 
felH,  13  Tex.  Civ.  App.  335,  65  S.  W. 
341.  Wis.— Brittnn  r.  fJreen  Bay  & 
Ft.  TI.  Waterworks  Co..  HI  Wis.  48,  51 
N.   W.  84,  29  Am.  St.  Hei--  ^•'•'>- 
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c.  Actious  Arising  From  Supplying  Impure  Wnfrr.  —  As  a  gen- 
eral riil(>  jin  action  for  ilaniaiics  will  li(>  at^ainst  a  niunicipalily  oiMvator 
company  for  any  tort  result ini;  from  a  failure  to  perform  its  ohli^'a- 
tion  to  furnish  water  that  is  ordinarily  and  reasonai)Iy  free  from  such 
infeetion  or  contamination  as  causes  water  to  he  unsuitahlc  for  domes- 
tic purposes  and  unsafe  and  dangerous  to  health  and  life.""  But  a 
municipality  is  not  an  insurer  of  the  (juality  of  its  water  and  a  re- 
eovtM-y  in  any  ease  must  he  hased  upon  its  nej^lijrenee,  so  that  where  a 
loss  occurs  throu<rh  imjnirities  in  the  water,  hut  there  is  no  ne^lifience 
on  the" part  of  the  city,  there  can  be  no  recovery."^  On  the  other 
hand,  a  city  cannot  require  a  release  from  liability  for  its  own 
neurlipcnce  as  a  condition  to  supplyinpr  water,®^  and  a  consumer  cannot 
use  water  with  knowledcre  that  it  contains  impurities,"^  or  be  the  mov- 
ing cause  of  the  water's  contaminated  condition,"*  and  recover  for  the 
injuries  caused   thereby. 

In  an  action  to  recover  damages  for  supplying  contaminated  water 
which  causes  illness,  the  source  of  the  plaintiff's  disease  is  a  question 
of  fact,°^  as  is  also  the  defendant's  nci,dic:ence.°'^ 

VII.    RIGHTS  ACQUIRED  BY  CONTRACT  OR  CONVEYANCE. 

—  A.  Kkmediks.  —  1.  Generally.  —  An  action  Tor  damages  may  be 
maintained  where  by  contract,  conveyance,  or  reservation,  certain  water 
rights  are  vested  in  one  party  which  another  interferes  wath  or  de- 
stroys,"" or,  under  proper  circumstances,  an  action  for  use  and  occupa- 


90.  Conn. —  Hayes  v.  Torrington 
Water  Co..  88  Conn.  609,  92  Atl.  406. 
Me. —  Hamilton  f.  Madison  Water  Co., 
IIG  Me.  137,  100  Atl.  6.59,  Ann.  Cas. 
191 SD.  853.  Minn.— Keever  v.  Manka- 
to,  113  Minn.  55,  129  N.  W.  158,  775, 
Ann.  Cas.  1912A,  216,  33  L.  R.  A.  (N 
S.)  339  N.  J.— Jones  v.  Mt.  H0II7 
Water  Co,  87  N.  J.  L.  106,  93  Atl.  860. 
Pa. —  Peffer  v.  Pennsylvania  Water  Co., 
221  Pa.  578,  70  Atl.  870;  Brvmer  v. 
Butler  Water  Co.,  172  Pa.  489,  33  Atl. 
707.  Wis. —  Green  v.  Ashland  Water 
Co.,  101  Wis.  2.5S,  77  N.  W.  722,  70 
Am.   St.  Rep.  911,  43  L.   R.   A.   117. 

[a]  Where  a  death  results  from 
drinking  water  taken  ir  a  time  of  nec- 
essity, but  without  the  required  per- 
mission of  the  board  of  health,  from  a 
river  contaminated  by  the  sewage  of  a 
large  city,  an  action  for  damages  may 
be  maintained  against  the  company. 
Kohlmever  r.  Ohio  Valley  Water  Co., 
58  Pa.  .'^iiper.  03. 

fbl  Variance. —  In  an  action  to  re- 
cover for  supplying  contaminated  water 
resulting  in  an  alleged  illness,  proof 
of  a  different  disease  or  different  form 
of  the  alleged  disease  is  not  a  material 
variance,   since   the   crucial  question   is 
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whether  the  disease  was  caused  by  the 
unwholesomeness  of  the  water.  Jones 
V.  Mt.  Hollv  Water  Co.,  87  N.  J.  L. 
106,  93  Atl.  860. 

91.  Danaher  r.  Brooklyn,  119  N.  Y. 
241,  23  N.  E.  745,  7  L.  R.  A.  592. 

92.  Dittmar  f.  New  Braunfcls,  20 
Tex.  Civ.  App.  293,  48  S.  W.  1114. 

93.  Oakes  Mfg.  Co.  v.  New  York, 
206  N.Y.  221,  99  N.  E.  540,  42  L.  R. 
A.   (N.  S.)   286. 

94.  Milnes  f.  Huddersfield,  L.  R.  12 
Q.  B.  Div.  443,  when  consumer  lays 
lead  pipes  which  cause  lead  poisoning. 

95.  Hamilton  v.  Madison  Water  Co., 
116  Me.  157,  100  Atl.  659,  Ann.  Cas. 
iniSD,  8.'53.  See  also  Hayes  v.  Tor- 
rington Water  Co.,  88  Conn.  609,  92 
Atl.  406. 

96.  D.  J.  O'Brien  Co.  v.  Omaha  Wa- 
ter Co.,  83  Neb.  71,  118  N.  W.  1110; 
Hill  f.  Frecport  W.  Co.,  40  Pa.  Super- 
592.  See  generally  the  title  "Pror- 
ince  of  Judge  and  Jury." 

97.  See  the  following  cases:  Me. — 
Oakland  Woolen  Co.  v.  Union  Gas  & 
Klee.  Co.,  101  Me.  198,  63  Atl.  915.  Md. 
Price  V.  Lawson,  74  Md.  499,  22  Atl. 
206.  Minn.^- Cargill  v.  Thompson,  50 
Minn.  211,  52  N.  W.  644.     N.  T.—  Beard 
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tion.**    ^roreover,  damages  may  be  recovered  for  a  breach  of  contract 
to  deliver  certain  water  rights.*' 

2.  In  Equity.  —  Equity  will  adjust  the  conflicting  rights  of  parties 
to  water  rights  based  upon  contract  or  conveyance/  and  will  grant  in- 
junctive relief  to  presence  and  enforce  such  rights,-  either  by  enjoin- 
ing a  wrongful  use,^  restraining  interference  with  a  proper  use,*  or 
by  compelling  delivery  of  the  amount  of  water  agreed  upon.^ 

B.  Pleading.  —  The  pleadings  in  such  cases  must  set  forth  the 
facts  entitling  the  plaintiif  to  the  relief  sought.® 

C.  Findings  and  Judgment  or  Decree.^ — Where  a  convej'ance  of 
certain  water  rights  is  a  material  issue  there  should  be  a  finding  upon 
it.^  A  decree  establishing  the  right  of  a  party  to  take  water  from  a 
ditch  or  canal  need  not  specify  the  particular  place  at  which  the 
diversion  shall  be  made,^  but  the  amount  of  water  to  which  the  diverter 


V.  Yates,  2  Hun  466,  5  Thomp.  &  C. 
76.  Pa.— Woodring  r.  llollenback,  202 
Pa.  65,  51  Atl.  31S;  Lindeman  v.  Lind- 
eev,  69  Pa.  93,  8  Am.  Rep.  219.  Tex. 
Thomas  v.  Fin  &  Feather  Club,  106 
Tex.  490,  171  S.  \V.  69S;  Galveston,  H. 
&  S.  A.  R.  Co.  f.  Haas  (Tex.  Civ. 
App.),   37   S.   W.    167. 

See  generally  the  title  "Implied  and 
Express  Agreements." 

[a]  Case,  not  covenant,  is  the 
common  law  form  of  action.  Biglow 
r.  Battle,  15  Mass.  312;  Lindeman  r. 
Lindsev,    69    Pa.    93.    8    Am.    Rep.   219. 

98.  Page  r.  ^rf•Glinch.  63  Me.  472; 
Williams  r.  Ladew,  171  Pa.  360,  33  Atl. 
329.  See  generally  the  title  "Use  and 
Occupation," 

99.  Gagnon  r.  Moldon,  15  Idaho 
727,  99  Pac.  965;  Tilton  r.  Sterling  C. 
&  C.  Co.,  28  Utah  173,  77  Pac.  758,  107 
Am.  St.  Bep.  6S9. 

1.  Oakland  Woolen  Co.  r.  Union  Gas 
&  Elec.  Co.  101  Mc.  19S,  63  Atl.  915. 
Sec  Lonsdale  Co.  f.  Moios,  2  Cliff.  538, 
15   Ffd.   Cas.   No.   8,497. 

2.  See  infra,  this  note,  and  tub- 
Bcction. 

\a]  Grant  of  Land  and  Water 
Eights. —  Where  an  irrigation  company 
is  under  contr.aft  to  furnish  water  to 
a  [lerson  for  use  of  a  particular  tract 
of  land,  a  grantee  of  tlio  land  and  all 
water  rights  may  enforce  in  equity  the 
term.-i  of  the  cnnfr.nct.  Consolidated  J. 
T>.  &  R.  Co.  r.  Old,  62  Colo.  470,  163 
Pac.  78. 

3.  Vannorn  v.  Clark,  59  N.  J.  Eq. 
.^7,  41  Atl.  nj3;  llutchins  r.  Lavery, 
78    Misr,    518,    139    N.    Y.    Supp.    957. 

4.  Oa. —  .Scnvillo  r.  Ktheridgc,  146 
Oa.  7G1,  92  S.  E.  523.    la.— McCoy  v. 


Chicago,  M.  &  St.  P.  R.  Co..  176  Iowa 
139,  155  N.  W.  995.  Mass.— Whitney 
r.  Fitchburg  E.  Co.,  178  Mass.  550,  60 
N.  E.  384.  Mont.— See  Crawford  v. 
Minnesota  &  M.  Land  Co.,  15  Mont.  153, 
38  Pac.  713.  N.  Y.— Eberts  v.  Peters, 
167  App.  Div.  4G8,  152  N.  Y.  Supp. 
1091.  Ore. —  Carnes  r.  Dalton,  56  Ore. 
506,  110  Pac.  170.  Wash.— Everett  Wa- 
ter Co.  v.  Powers,  37  Wash.  143,  79 
Pac.  617. 

[a]  The  grantors,  whose  rights  are 
not  in  question,  are  not  necessary  par- 
ties. Carnes  f.  Dalton,  56  Ore.  596, 
110  Pac.  170. 

5.  Consolidated  J.  D.  &  R.  Co.  v. 
Old,  62  Colo.  470,  1(53  Pac.  78. 

6.  Price  v.  Lawson,  74  Md.  499,  22 
Atl.  206;  Cargill  r.  Thompson,  50  Minn. 
211.  52  N.  W.  644.  8oo  suj.ra,  I,  Vl, 
and  generally  the  titles  "Bills  and 
Answers;"  "Declaration  and  Com- 
plaint;" "Implied  and  Express  Agree- 
ments;" "Injunctions;"  "Pleading;" 
etc. 

fa]  Sufficiency  of  complaint  to  quiet 
tltlo  to  right  of  way  for  irrigation 
ditch,  see  Prown  f.  Ratliflf,  21  Cal.  App. 
2S2,   131    Pac.   769. 

fbl  In  an  action  to  recover  certain 
^ater  rights  as  appurtenant  to  land 
purchased  from  the  defendant,  the  di>c- 
laration  must  state  facts  showing  that 
at  the  t'u'rio  of  the  conveyance  tliey  wore 
appurtenant  to  such  land.  Crawford 
r.  Minnesota  &  M.  Land  Co.,  15  Mont. 
153,  38  Pac.  713. 

7.  Seo  generally  the  titles  "De- 
cree*;"   "Judgments." 

8.  Duckworth  r.  Wntsonville  W.  & 
L.   Co..   158  f'al.  206,   110   I'nc.  927. 

9.  Ecdwatcr    Land    &    Canal    Co.    V. 
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is  entitled  should,  ns  a  nilt>.  ho  spcoificnlly  slatod,*"  tliouph  where  the 
ritrht  is  ineasun'd  Ny  thi>  niiiount  rcasoniiMy  iiccossary  for  any  particu- 
lar use,  \\\o  (|iiantity  rt'(|uircil  for  such  use  hcin^  varial)h',  no  sp<;cifio 
quantity  can  !ii>  awariiixl  to  tlu'  clainiant." 

VIII.  FERRIES.  —  A.  Actions  for  IInauthokizkd  Establish- 
ment. —  1.  In  General.  —  Quo  warranto  by  the  state  will  lie  to  abate 
n  public  Icrry  cstablislicd  without  authority,*-  and  in  some  jurisdic- 
tions the  ai't  is  an  ofT(>nse.  srcncraily  a  inisdcnieanor,  for  which  the 
ofi'ondcr  iiia\'  be  procccth^d  airainst  criminally.*'' 

2.  Infringement  of  Franchise.  —  a.  Injunction.  —  Injunctive  re- 
lief will  be  piveu  the  owner  of  a  public  ferry  franchise  to  prevent 
infrinircmcnt,*'  but  a  ferryman  who  fails  to  discharge  his  duty  by 
niakinjr  it  necessary  for  others  to  seek  another  means  of  crossing  is 
not  m  a  position  to  ask  for  erpiitablc  relief.*^ 

A  bill  for  an  injunction  should  allege  facts  showing  the  character 
of  plaintiff's  franchise,"  the  performance  of  necessary  conditions  by 
the  plaintitf,^^  the  regular  operation  of  his  ferry/^  the  inadequacy  of 
any  legal  remedy/"  and  the  unauthorized  operation  of  a  public  ferry 
by  defendant.'" 


Jones.  27  S.  D.  194,  130  N.  W.  85. 

10.  Rcdw.ator  Land  &  Canal  Co.  v. 
Jones,  27  S.  D.  194,  130  N.  W.  85. 

11.  Redwater  Land  &  Canal  Co.  v. 
Jones,  27   S.   D.   194.   130   N.   \V.   85. 

12.  HI. —  Gunterman  f.  People,  138 
Til.  r,]^,  2S  N.  E.  1067.  N.  Y.— New 
York  r.  StarJn,  106  N.  Y.  1,  12  N.  E. 
631.  S.  C.  —  Stark  r.  McGowen, 
1    Nott.  &   McC.  387,  9  Am.   Dec.   712. 

See  generally  the  title  "Quo  War- 
ranto." 

13.  See  the  statutes  and  the  follow- 
ing: Ala. —  Milton  r.  Iladen,  32  Ala. 
30,  70  Am.  Dec.  523.  Cal.— Ward  v. 
Severance,  7  Cal.  126;  Norris  v.  Farm- 
ers' and  Teamsters'  Co.,  6  Cal.  590,  65 
Am.  Dec.  53.'5.  Ind. — »State  r.  Wise, 
7  Ind.  64.".  Mo. — Harrison  f.  State,  9 
Mo.  r,?.r);  Wheat  v.  State,  6  Mo.  4n.5. 
N.  Y. —  People  v.  Babcock,  11  Wend. 
5'^6.  Ore.— Multnomah  f.  Knott,  6  Ore. 
279. 

14.  Ala.— Gates  v.  McDaniel,  2 
Stew.  211,  19  Am.  Dec.  49.  Ark.— 
Finlcy  V.  Shemwell,  94  Ark.  190,  120 
S.  W.  717.  Cal,— Vallc.io  Ferry  Co.  r. 
Solano  Aquatic  Club,  165  Cal.  2.'55,  131 
Pac.  864;  Chard  f.  Stone,  7  Cal.  117. 
m.— Golconda  r.  Field,  108  111.  419. 
Kan. —  Walker  r.  Armstrong.  2  Kan. 
V.<^.  Ky.— Ilazelip  j-.  Lindsev.  93  Kv. 
14,  18  S.  W.  832.  Minn.— McRoberts 
r.  Washburne,  10  Minn.  23.  Miss. — 
Mclnnis  v.  Pace,   78   Miss.  550,  29  So. 
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835.  Mo.— Carroll  v.  Campbell,  108 
Mo.  557,  19  S.  W.  809;  Cauble  v.  Craig, 
94  Mo.  App.  675,  69  S.  W.  49.  N.  Y.— 
New  York  r.  P^erry  Co.,  49  How.  Pr. 
250.  N.  C— Smith  f.  Ilarkins,  3S  N. 
C.  613,  44  Am.  Dec.  83.  N.  D.— Pat- 
terson V.  Wollmann,  5  N.  D.  OOS,  67 
N.  W.  1040.  33  L.  R.  A.  536.  W.  Va.— 
^^ason  V.  Harper's  Ferry  Bridge  Co., 
17  W.  Va.  39G.  Eng.— Cory  r.  The 
Yarmouth  &  N.  Ry.  Co.,  3  Hare  593,  67 
Eng.   Reprint   516. 

See  21  Standard  Peoc.  895. 

fa]  When  the  act  complained,  of 
amounts  to  no  more  than  a  trespass  an 
injunction  will  not  be  granted.  Rosa 
c.  Page,  6  Ohio  166. 

15.  Ark. —  Crane  V.  Jackson,  116 
Ark.  inn.  172  S.  W.  890.  Mich.— Wil- 
lard  r.  Forsythe,  2  Mich.  N.  P.  190. 
Wis. —  Ferrel  v.  Woodward,  20  Wis. 
458. 

16.  See  Butt  t:  Colbert,  24  Tex. 
355,  exclusive. 

17.  Mills  f.  Brown,  3  111.  548;  Wil- 
lard  f.  Forsythe,  2   Mich.  N.  P.   190. 

18.  Walker  v.  Armstrong,  2  Kan. 
198. 

19.  Long  V.  Merrill,  4  N.  C.  549,  7 
Am.  Dec.  700.  See  generally  the  title 
"Injunctions." 

20.  McKvien  f.  Taylor,  4  G.  Or. 
flowa)  532,  the  want  of  a  license  and 
the  transportation  of  passengers  for 
hire. 
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b.  Penalties  and  Damages. — (i.)  in  General. —  Wliere  the  unlawful 
establishment  of  a  public  ferry  infringes  upon  another's  franchise  the 
latter  may  have  redress  in  an  action  for  damages,-^  and  frequently  an 
action  for  a  penalty  is  provided  by  law,--  which  in  some  states  is  ex- 
elusive,-^  though  in  others  it  is  merely  cumulative  of  the  common-law 
right  of  action  for  damages.-* 

(n.)  Parties  and  Pleading. —  Joint  owmers  of  a  franchise  to  oper- 
ate a  public  ferry  may  join  in  an  action  for  damages  for  infringe- 
ment.-^ 

The  complaint  should  allege  an  authorized  operation  of  his  ferry  by 
the  plaintiff,-*^  and  facts  showing  the  unauthorized  operation  for  hire 
of  a  public  ferry  by  the  defendant.^^ 

B.  Actions  for  Damages  From  Negligent  Operation.  —  1.  In 
General.  —  As  a  general  rule  an  action  by  a  passenger  against  a  fer- 
r3'man,  whether  for  injury  to  person  or  property,  may  be  on  the 
contract  of  carriage,-^  or  in  tort,-'  or  in  some  jurisdictions  upon  a 
statutory  bond  required  for  their  benefit.^"     An  action  for  damages 


21.  Ala. —  Gates  v.  McDaniel,  2 
Stew.  211,  19  Am.  Dec.  49.  Ky.— 
Blackwood  r.  Tanner,  112  Ky.  672,  66 
S.  W.  500.  Mo.— Carroll  r.  Campbell, 
110  Mo.  557,  19  S.  W.  809;  Capital  City 
Ferry  Co.  t:  Cole  &  C.  Tranap.  Co.,  51 
Mo.  App.  228.  N.  J.— Columbia  Del. 
Bridge  Co.  v.  Geisse,  38  N.  J.  L.  39, 
affirmed,  38  N.  J.  L".  580.  S.  C— 
Stark  V.  McGowen,  1  Nott  &  McC.  397, 
9  Am.  Dec.  712.  W.  Va.— Mason  v. 
Harper's  Ferry  Bridge  Co.,  20  W.  Va. 
223.  Eng.— Peter  v.  Kendal,  6  Barn. 
&  Cross.  703,  13  E.  C.  L.  316. 

fa]  But  a  statute  making  it  a  mis- 
demeanor to  oiteratc  without  a  liccnso 
and  providing  that  no  ferry  shall  bo 
established  within  a  mile  of  another, 
does  not  give  a  licensed  ferryman  an 
exclusive  franchise  entitling  him  to  an 
action  for  damages  against  an  unli- 
censed ffrryman  operating  within  a 
mile  of  him.  Ward  f.  Severance,  7  Cal. 
126.  Compare  Carroll  t.  Campbell,  110 
Mo.  r,-,7,  19  S.  \V.  H09. 

22.  Ark.— Munn  f.  Phults,  130  Ark. 
291,  197  S.  W.  570;  Shinn  v.  Cotton, 
52  Ark.  90,  12  S.  W.  157.  Ind.— Lang 
P.  Scott,  1  niackf.  405,  12  Am.  Dec. 
2.^7.  ni.— Hear  v.  Bullerdirk.  34  111. 
74;  Lombard  r.  Chcever,  8  111.  469. 
La.— Milrs  V.  Craig.  3  La.  Ann.  63.'')! 
Mo.— Carroll  r.  Campholi,  110  Mo.  557, 
19  R.  W.  S09.  N.  Y.— Almy  v.  Harris, 
5  .Johns.  175.  N.  C— Taylor  r.  Wil- 
mington &,  M.  E,  Co.,  49  N.  C.  277. 
8.  C— Oibbes  t;.  Beaufort,  20  S.  C. 
213. 


See  generally  the  title  "Penalties, 
Forfeitures  and  Fines." 

23.  Lang  v.  Scott,  1  Blackf.  (Ind.) 
405,  12  Am.  Dec.  257;  Almy  f.  Harris, 
5  Johns.   (N.  Y.)   175. 

24.  Taylor  v.  Wilmington  &  M.  R. 
Co.,  49  N.  C.  277;  Lonj^  c.  Beard,  7  N. 
C.  57;  Gibbes  f.  Beaufort,  20  S.  C.  213. 

25.  Blackwood  v.  Tanner,  112  Ky. 
672,  66  S.  W.  500.  See  generally  tho 
titles  "Parties;"  "Tenants  in  Com- 
mon." 

26.  Hanger  f.  Little  River  Jet.  R. 
Co.,  58  Ark.  61,  11   S.   W.  965. 

[a]  Where  ownewhip  of  the!  soil 
is  (1)  not  a  condition  precedent  to  the 
establishment  of  a  ferry  (sco  Mills  v. 
Brown,  3  111,  548),  it  (2)  need  not 
bo  alleged.  Patrick  v.  RufTners,  2  Rob. 
(Va.)   209,  40  Am.  Dec   7-10. 

[bj  The  details  of  tbe  plaintiff's 
equipment  are  matters  of  evidence  not 
necessary  to  be  averred.  Blissctt  v. 
Hart,    1    Willos    (Kng.)    50^. 

fc]  Where  the  plaintiff  is  a  lessee 
the  complaint  sliould  name  the  owner 
of  the  franchise  and  show  the  exist- 
ence of  the  right  to  lease.  Owens  Bros, 
t\   Lock  wood,  83   Kv.   266. 

27.  Hanson  v.  Webb,  3  Cal.  236. 

28.  See  Grafton  v.  Union  Ferry  Co., 
19  N.  Y.  Suj.p.  966.  See  generalfv  the 
titles  "Freight  Carriers;"  "Passen- 
gers." 

29.  Smith    r.    Seward,    3    Pa.   342. 

30.  Ala.— Harris  r.  IMant  &  Co.,  31 
Ala.    G39.     Ark.—  Wellw    r.    Steele,    31 
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may  be  snstninod  acrninst  a  i>\i1)lio  forrj'man,  under  circumstances 
slunvini:  the  lijiliility  of  a  coiniuon  earru'r.  for  nefjlij^ent  injuries  to  tlie 
person  of  a  passi-niror.-'^  or  to  liis  jjootls,  l)ai,'^'a.Lr(\  or  other  property." 
Sueh  action  will  lie  ai;ainst  a  lessee  operating  the  ferry  when  the 
injury  oci-urs.-'-'  as  well  as  ajjainst  an  unlieensi'd  ferryman,^*  or  a 
municipality,  when  niaile  liable  by  statute,^" 

2.     Pleading  and  Trial.  — The  plcadiufrs  in  such  actions  must  con- 
form to  ruh's  irovcrning  other  similar  actions. ^^     The  declaration  or 


Ark.  C19.  Mass. —  Miller  r.  Pendle- 
ton, S  Grav  547. 

[a]  Not  exclusive  of  the  right  to 
8U0  in  contract  or  tort.  Wells  r. 
Steele,  31  Ark.  219;  Miller  v.  Pendle- 
ton, S   Gray    (Mass.)    547. 

[b]  In  the  name  of  the  state  or 
official  to  whom  the  bond  runs.  Har- 
ris r.  riant  &  Co.,  31  Ala.  6;'.9,  by  the 
probate  judge.  See  also  Judge  of  Wil- 
cox ("uuntv  ("ourt  r.  I'liarr.  4  iStow.  & 
P  (Ala.)'  332,  and  the  title  "Par- 
ties." 

31.  XJ  S.— Ttiley  v.  Vallejo  Ferry 
Co.,  173  Fed.  331.  Cal.— May  v.  Han- 
son. 5  Cal.  360,  63  Am.  Dec.  135.  La. 
Williams  v.  Union  Ferry  Co.,  12G  La. 
502.  52  So.  678,  139  Am.  St.  Kep.  542. 
Mass. —  Peverly  v.  Boston,  136  Mass. 
360.  49  Am.  Rep.  37.  N.  J. —  Conipton 
f.  Van  Volkenburgh,  34  N.  J.  L.  134; 
Palmer  v.  New  Jersey  R.  Co.,  33  N.  J. 
L.   90.     N.  Y. —  Bartlctt   v.   New    York 

6  S.  B.  Ferry  &  Steam  Transp.  Co., 
130  N.  Y.  659,  29  N.  E.  1033  (a/firming 
8  N.  Y.  Supp.  309);  Snelling  v.  Brook- 
lyn &  N.  Y.  Ferry  Co.,  59  Hun  619,  13 
N.  Y.  Supp.  398. 

[a]  Contributory  negligence  of  a 
passenger  may  bar  recovery  against  the 
ferryman.  Hoboken  Ferry  Co.  v.  Feiszt, 
58    N.   J.   L.    19^,   35    All.   299. 

[b]  Action  against  a  private  ferry- 
man governed  by  different  principles. 
See  Si'lf  v.  Dunn,  42  Ga.  52s,  5  Am. 
Rep.  544;  Hall  &  Co.  t.  Kenfro,  3 
Mete.    (Ky.)    51. 

32.  T7.  S.— The  Nassau,  182  Fed. 
696.  Ala. — Frierson  f.  Frazior,  142 
Ala.  232,  37  So.  825.  Ark.— Harvey 
c  Rose,  26  Ark.  3,  7  Am.  Rep.  595. 
Cal.— Griffith  r.  Cave,  22  Cal.  534,  88 
Am.  Dec.  82.     Ga.  —  Deen  v.   Wheeler, 

7  Ga.  App.  507,  07  S.  E.  212.  Dl.— 
Fisher  r.  Clisbee,  12  111.  344.  la.— 
Whitmorc  v.  Bowman,  4  G.  Gr.  14S. 
Ky  — Hall  &  Co.  V.  Renfro,  3  Mote.  51. 
Miss,— Powell  r.  Mill?,  37  Mis.s.  691. 
Mo. —  F'omfToy  r.  Donaldson,  5  Mo.  36. 
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N.  J. —  Dudley  v.  Camden  &  P.  Ferry 
Co.,  45  N.  J.  L.  3G8,  46  Am.  Rep.  7S1. 
Ohio. —  Wilson  v.  Hflmilton,  4  Ohio  St. 
722.  Pa.— Bauer  v.  Ferry  Co.,  33  Pa, 
Super,  607.  S.  C. —  Cook  v.  Gourdin, 
2  Nott  &  McC.  19.  Tenn.— Wilson  v. 
Alexander,  115  Tenn.  125,  88  S.  W. 
935.  Tex.— Albright  v.  Penn,  14  Tex. 
290. 

33.  HI.- Clavpool  v.  McAllister,  20 
111  504,  N.  C.— Biggs  V.  Ferroll,  34 
N.'  C.  1.  Tex.— Hale  v.  Dutant,  39 
Tex.  667.  Vt.— Felton  v.  Deall,  22  Vt. 
170,  54  Am.  Dec.  61. 

[a]  The  action  may  be  against  the 
owner  under  some  statutes  even  though 
the  ferrv  be  operated  by  a  lessee.  Deen 
r.  Wheeler,  7  Ga.  App.  507,  67  S.  E. 
212. 

[b]  When  the  lease  is  unauthorized 
the  action  may  be  against  the  owner. 
Brooker  v.  Maysville  &  B.  S.,  R.  Co., 
119  Ky.   137,  83   S.   W.   117. 

34.  Polk  V.  Coffin„9  Cal.  56. 

35.  Ga. —  Arline  v.  Laurens,  77  Ga. 
249,  2  S.  E.  833.  Mass. —  Townsend  v. 
Boston,  187  Mass.  283,  72  N,  E.  991. 
S.  C— Chick  V.  Newberry,  27  S.  C. 
419,   3    S.   E.    787. 

36.  See  the  titles  "Freight  Car- 
riers;"  "Passengers.". 

[a]  When  the  action  is  based  on 
the  contract  of  carriage  the  contractual 
relation  must  be  set  out  in  the  declara- 
tion. Grafton  v.  Union  Ferry  Co.,  19 
N.  Y.  Supp.  906. 

[b]  A  special  statute  upon  which 
tho  liability  of  a  municipality  depends, 
must  be  pleaded.  Hoggard  v.  Monroe, 
51  La.  Ann.  683,  25  So.  349,  44  L.  R. 
A.  477.  See  generally  tho  title  "Stat- 
utes." 

[c]  Where  the  action  Is  for  loss  or 
damage  to  property,  the  particular  arti- 
cles lost  or  damaged  should  be  speci- 
fied. Whitmoro  v.  Bowman,  4  Gr.  Gr. 
(Ta.)    148. 

fd]  When  the  action  is  based  on 
a  statutory  bond,  a  breach   of  its  con- 
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complaint  may  be  amended  pursuant  to  the  rules  elsewhere  discussed." 
Where  the  facts  were  such  as  to  show  negligence,^^  or  contributory 
negligence,^^  or  that  the  owner  of  a  private  ferry  used  it  so  as  to 
subject  himself  to  the  liability  of  a  common  carrier,  are  questions  for 
the  jury/" 

C.  Forfeiture  of  Franchise,  Enforcement  of.  —  If  for  any  rea- 
son, such  as  non-user,"  or  failure  to  comply  with  necessary  condi- 
tions/- the  state,  but  not  an  individual,  may  cause  the  forfeiture  of 
any  pu])lic  ferry  franchise ;"  but  such  forfeiture  can  only  be  declared 
in  a  judicial  proceeding  instituted  for  that  purpose." 

IX.  CANALS.*^ — A.  Remedies  Incident  to  Construction,  Oper- 
ation AND  Maintenance,  —  The  remedies  available  for  the  necessary 
taking  or  destruction  of  property  in  the  construction  of  a  canal  are 
generally  specified  by  statute  or  the  canal  company's  charter,'"'  but 
such  remedies  do  not  apply  usually  to  damages  to  property  resulting 
from  negligence."  Likewise,  statutes  assuming  liability  in  certain 
cases  by  the  state  and  providing  a  procedure  for  the  presentation  and 
prosecution  of  claims  must  be  followed.*® 


ditions  should  be  shown.  Judge  of 
"Wilcox  County  Court  v.  Pharr,  4  Stew. 
&  P.  (A\vL.)  332,  See  pencrally  the  ti- 
tles  ••Bonds;"    "Undertakings." 

fe]  Double  Ground  of  Liability. — 
Under  some  statutes  the  owner  of  the 
eoil,  as  well  as  the  owner  of  the  ferry, 
is  liable  for  its  negligent  operation, 
and  when  this  double  ownership  is  uni- 
ted in  one  person  both  sources  of  lia- 
bility may  be  alleged,  Deen  v.  Wheel- 
er, 7  Ga.  App.  507,  67  S,  E.  212. 

37.  Deen  v.  Wheeler,  7  Ga,  App.  507, 
67  S,  E.  212.  See  the  titles  "Amend- 
ments and  Jeofails;"  "New  Cause  of 
Action  or  Defense;"  "Parties." 

fa]  When  an  action  on  a  ferryman's 
statutory  bond  is  erroneously  brought 
in  the  name  of  tlie  injurcil  party,  tho 
declaration  may  be  amended  by  Bub- 
Btituting  as  plaintiff  the  proper  state 
ofTicial,  Harris  v.  Plant  &  Co.,  31  Ala. 
639. 

38.  Meislo  v.  N.  Y.  Cent.  &  H.  R. 
B.  Co.,  219  N.  Y.  317,  114  N.  E.  347, 
Ann.   Cas.    1918E,   lOSl. 

39.  Peters  r.  Philadelphia  &  C.  Fer- 
ry Co.,  77  N.  J.  L.  5Jfi,  72  At).  100, 

40.  Littlejohn  f.  Jones,  2  McMull. 
(8.  C.)  3W,"39  Am.  Dee.  132. 

41.  Ark. —  Prcarly  r.  Norris,  23  Ark. 
514.  Conn. —  Hartford  Hridco  Co.  V. 
East  Hartford,  16  Conn.  119.  Ind.— 
JefferHonvillc  r.  The  John  Shallrross, 
a-l  Ind.  I't.  Ky.— Mnvville  r.  I'.oon, 
2  J.  J.  Marsh,  224.  N.  0.— Smith  v. 
Harkins,  38  N.  C.  613,  44  Am.  Dec.  83. 


42.  School  Trustees  v.  Tatman,  13 
ni.  27. 

[a]  Failure  To  Eenew  Bond. — La- 
mar V.  Commissioners'  Court,  21  Ala, 
772. 

43.  School  Trustees  v.  Tatman,  13 
111  27;  Douglass'  Appeal,  118  Pa.  65, 
12  Atl.  834. 

44.  See  the  following  cases:  Ga, — 
Greer  v.  Haugabook,  47  Ga,  2S2.  Kan. 
Territory  v.  Reyburn,  1  Kan.  551.  Ky. 
Willis  f.  Calhoun,  145  Ky.  95,  140  S. 
W.  199;  Brown  V.  Given,  4  J.  J.  Marsh 
28;  Mayville  V.  Boon,  2  J.  J.  Marsh. 
224.  Pa. —  Douglass'  Appeal,  118  Pa. 
05,    12    Atl.    834. 

Sec  generally  21  Standard  Proc.  898, 
and  the  title  "Quo  Warranto." 

[a]  Failure  to  establish  a  ferry 
within  a  limited  time,  works  a  forfeit- 
ure of  the  franchise  ipso  facto.  Up- 
ham   V.   Uoskins,   2   Cal.   Unrcp.   134. 

45.  Sec  generally  the  titles  "Ad- 
miralty;  "Navigable  Waters." 

46.  Mass. —  Stevens  r.  Middlesex 
Canal,  12  Mass.  400.  N.  J.— Lehigh 
Valley  R.  Co.  v.  McFarlan,  43  N.  J.  L. 
mn.  Pa. — Fchr  v.  Schuylkill  Nav.  Co., 
09  Pa.  161. 

47.  McKpo  t'.  Delaware  &  IT.  Canal 
Co.,  125  N.  Y.  353,  20  N.  E.  305,  21 
Am.  St.  Rep.  740;  Schuylkill  Nav.  Co. 
l\   McDonouRh,  33   Pa.   73. 

48.  lllinoiH  &  M.  Cannl  r.  Daft,  4.S 
111.  96;  People  f.  Wells,  12  111.  102;  Ben- 
edict V.  State,  120  N.  Y.  22S,  24  N.  E. 
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Stat«  CaniU  Boards  aiid  Appraisers.  lu  soiiio  jurisilictinns  a  board  of 
cniial  appniiscrs  is  autliori/cd  to  hear  ami  dotorniino  all  sucii  claims 
airamst  tlu»  state.*'  aiul  in  tlio  procootliiiir  bot'orc  such  board  com- 
plianc*'  with  tlio  statute  is  roquiivil.''"  A  riirht  of  appeal  is  provided 
for  from  the  decisions  of  the  canal  appraisers  to  the  canal  board.'^' 

Mandamus. —  In  aecordance  with  the  general  rule  elsewhere  treat- 
ed." niamiannis  will  not  lie  to  control  the  discretion  of  the  discre- 
tionary acts  of  canal  officials." 

An  acUou  for  damages  will  lie  against  a  canal  company,  as  against 
other  companies  or  iudivitluals  generally,  for  injuries  received  by  rea- 
son of  its  negligence  in  the  construction,  oi)cration  or  maintenance 
of  its  canal,'*  or  for  the  commission  of  an  unlawful  act,'®  but  not  for 


314;  Shaver  v.  Eldred,  114  N.  Y.  236, 
21  N.  E.  411. 

49.  See  Hcaroi-k  r.  State,  105  N. 
Y.  *J46,  11  N.  E.  63S;  Mark  v.  State, 
97   N.  Y.  572. 

50.  Gates  r.  State,  128  N.  Y.  221, 
2S  X.  E.  273. 

[n]  Where  the  claim  Is  required  to 
be  filed  in  tlio  oflieo  uf  the  lioar<l  of 
appraisers,  actual  delivery  is  ncces- 
eary,  merely  mailing  a  claim  directed 
to  the  board  beinp  insufficient.  Gates 
C.  State.  li'S  N.  V.  221,  2S  X.  E.  373. 

[b]  Negligence  Is  sufficiently  plead- 
ed when  shown  by  the  facts  averred. 
Hea<ock  r.  State,'  105  N.  Y.  2iG,  11 
X.  K.  fi.'S.  Seo  generally  the  title 
"Negligence." 

51.  iVople  r.  Canal  Appraisers,  73 
N.  V.  n;;. 

fa]  Which  may  revise  any  assess- 
ment of  damages  made  by  such  ap- 
praisers, stating  the  grounds  for  so 
doing.  People  r.  Gardner,  24  N.  Y. 
583. 

52.  See  generally  the  titles  "Man- 
damus;" "Municipal  Corporations;" 
"Officers." 

53.  People  ex  rel.  Grannis  v.  Eob- 
erts,  1^3  N.  Y.  70,  57  N.  E.  98,  as  to 
particular  method  of  auditing  contract- 
or's claim. 

[a]  State  boards  authorized  to 
award  contracts  for  the  building  at 
canal?,  while  a.-i  a  ^'t-neral  rule  required 
to  make  an  award  to  the  lowest  biddfr, 
are  usually  endowed  with  a  discretion 
•9  to  giving  the  contract  to  any  ono, 
and  therefore  cannot  be  compelled  by 
mandamus  to  approve  or  disapprove 
certain  contracts  or  make  the  award 
to   the   lowest   bidder.     People  v.   Con- 1 
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tracting  Board,  33  N.  Y.  3«<2;  People 
r.  Contracting  Board,  27  N.  Y,  378; 
Peoide  f.  State  Canal  Board,  13  Barb. 
(N.  Y.)  432.  See  also  /"  rr  Hilton 
I^ridgo  Constr.  Co.,  13  App.  Div,  24, 
43  N.  Y.  Supp.  99,  and  20  Standard 
Prog.  130. 

54.  U.  S. — Kaukauna  Water  Power 
Co.  t\  Green  Bay  &  M.  Canal  Co.,  142 
U.  S.  254,  12  Sup.  Ct.  173,  35  L.  ed. 
1004.  Conn. —  Hooker  r.  New  Haven 
&  N.  Co.,  15  Conn.  312.  HI.— Illinois 
&  M.  Canal  r.  Haven,  10  111.  548,  11 
111.  554.  La. —  Mabire  v.  Canal  Bank, 
11  La.  83,  30  Am.  Dec.  710.  Md.— 
Brady  v.  State,  2(5  Md.  290.  Mass.— 
Piddle  V.  Merrimack  River  Locks,  7 
Mass.  169,  5  Am.  Dec.  35.  Mich.— 
People  f.  Lake  Superior  S.  C,  R.  &  L 
Co.,  32  Mich.  233.  N.  J.—  Delaware  & 
R.  Canal  Co.  v.  Lee,  22  N.  J.  L.  243; 
Ten  Eyck  r.  Delowarc  &  R.  Canal  Co., 
18  N.  J.  L.  200,  37  Am.  Dec.  233.  N.  Y. 
McKee  v.  Delaware  &  H.  Canal  Co., 
125  N.  Y.  353,  26  N.  E.  305,  21  Am. 
St.  Rep.  740;  Lakeside  Paper  Co.  v. 
State,  15  App.  Div.  169,  44  N.  Y. 
Supp.  281.  N.  C— Spence  r.  Lake 
Drummond  Canal  Co.,  150  N.  C.  160, 
i;3  S.  E.  729;  Pinnii  r.  Lake  D.,  C.  4 
W.  Co.,  132  N.  C.  124.  43  S.  E.  578; 
Mullen  V-  Lake  Drummond  C.  &  W.  Co., 
130  N.  C.  496,  41  S.  E.  1027,  61  L.  R. 
A.  833.  Pa.— Pittsburg  &  Lake  R.  Co. 
f.  Bruce,  102  Pa.  23.  Wis.— McAr- 
thur  V.  Green  Bay  &  M.  Canal  Co.,  34 
Wis.  139.  Eng. —  Parnabv  f.  Lancas- 
ter Canal  Co.,  11  Ad.  &"E1.  223,  113 
Eng.  Reprint  400;  StafTordshire,  etc. 
Co.  r.  Hallen,  6  Barn.  &  Cress.  317,  108 
I'lng.   Reprint   469. 

55.  Hooker  r.  New  Haven  &  N.  Co., 

14  Conn.   146,  36  Am.  Dec.  477,  #.  c, 

15  Conn.  312. 
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damages  flowing  from  the  lawful  exercise  of  its  statutory  powers.'* 
Such  action  is  maintainable  against  canal  contractors  for  damages  re- 
sulting from  a  failure  to  perform  their  duties  in  accordance  vnth  the 
terms  of  their  contracts  for  keeping  canals  in  repair,"  and  against  a 
state  canal  official  for  damages  resulting  from  the  neglect  to  perform 
or  the  negligent  performance  of  a  ministerial  duty.^®  Except  where 
a  state  voluntarily  assumes  liability  for  damages  flo^\'ing  from  neg- 
ligence or  unlawful  acts  in  the  construction  or  maintenance  of  its 
canals,  which  is  sometimes  done  in  relation  to  certain  canals,^®  an 
action  for  damages  against  the  state  cannot  be  maintained.*"^  Succes- 
sive actions  for  damages  may  be  maintained  when  the  injury  com- 
plained of  in  the  construction  or  maintenance  of  a  canal  is  recurrent.^^ 

B.  Erection  and  Repair  of  Brtdgr?.®^  —  Performaneeof  the  duty 
of  canal  otlicers  to  build  a  new  bridge  may  be  compelled.*^^  and  their 
interference  with  the  use  of  an  existing  bridge  may  be  restrained,®* 
under  proper  circumstances.  An  action  for  damages  will  lie  against 
a  canal  company  by  anyone  injured  through  its  negligence  in  failing 
to  comply  %v-ith  a  law  or  its  charter  requiring  it  to  build  and  keep 
in  repair  necessary  bridges,*^  or,  in  some  jurisdictions,  against  the 
state  for  failure  to  perform  its  statutory  duty  in  this  respect." 

Where  it  is  an  indictable  offense  for  a  canal  company  to  permit  a 
public  bridge  across  its  canal  to  become  out  of  repair  or  unsafe,®'  the 
indictment  or  information  should  be  framed  in  accordance  with,  the 


56.  N.  Y. — Steele  r.  Western  Inland 
Lock  Nav,  Co.,  2  Johns.  2S3.  Pa.— 
Welliver  v.  Pennsylvania  Canal  Co., 
23  Pa.  Super.  79.  S.  C. —  Nunamaker 
r.  Columbia  Water  Power  Co.,  47  S.  C. 
4^3,  25  S.  E.  7r)l,  5S  Am.  St.  Rep.  905, 

34  L.  B.  A.  222. 

67.  Otts  V.  Ludington's  vSons,  143 
C.  C.  A.  606,  229  Fed.  5.TS;  Johnson  t\ 
Belden,  47  N.  Y.  130;  Robinson  t\ 
Chamberlain,  34  N.  Y.  389,  90  Ani. 
Dec.  713. 

58.  IllinoiB  k  M.  Canal  r.  Daft,  48 
111.  96;  Illinois  &  M.  Canal  r.  Adlcr, 
49  III.  311;  Wright  f.  Shanahan,  149 
N.  Y.  40.'5  44  N.  E.  74;  Adsit  v.  Brady 
4   Hill    (N.  Y.)    630,  40   Am.   Dec.  305. 

59.  Sundstrom  v.  State,  213  N.  Y. 
CS,  106  N.  E.  924;  Donahue  v.  SUte, 
112  N  Y  142,  19  N.  E.  419,  2  L.  R.  A. 
676;  Birlelman  r.  Htate.  110  N.  Y.  232, 
18  N.  E.  115,  1   L.  R.  A.  258. 

60.  Lorke  c.  State,  140   N.  Y.  480, 

35  N    E.  1076. 

61.  Lohifth  Valley  R.  Co.  r.  McFar- 
lan.  43  .N.  J.  L.  Odr,;  llnv.j.n  r.  .state, 
132  N.  Y.  .'>33,  30  N.  K.  ;)t;i.  .Sfo  j{on- 
erally  the   title   "Successive  Sulta." 

62.  See   generally    the    title    "Ulgli- 


ways,  Streets  and  Bridges." 

63.  Easton  f.  Canal  Board,  216  N. 
Y.  486,  111  N.  E.  49,  mandatory  in- 
junction.   See  11  Standabd  Pboc.  271. 

64.  Ilalfmoon  Bridge  Co.  r.  Canal 
Board,  14G  App.  Div.  151,  139  N.  Y. 
Supp.  156;  Lehigh  Vallev  R.  Co.  t'. 
Canal  Board,  78  Misc.  284,  130  N.  Y. 
Supp.  978.  See  Rexford  Flats  Bridge 
Co.  V.  Canal  Board,  81  Misc.  330,  142 
N.  Y.  Supp.  913. 

65.  Ind.— Wayne  County  Tpk.  Co. 
V.  Berry,  5  Ind.  286.  See  Franklin  v. 
White  Water  Val.  Canal  Co.,  2  Ind. 
162,  alleging  special  damages.  Mass. — 
Lowell  f.  Locks  and  C.inals,  7  Mete.  1. 
N.  T.— Veeder  r.  Little  Falls,  100  N. 
Y.  343,  3  N.  E.  306.  Pa.— Book  v. 
Pennsylvania  R.  Co.,  207  Pa.  138,  56 
Atl.  352.  See  Pennsylvania  &  O.  Canal 
Co.  f.  Graham,  03  Pa.  290,  3  Am.  Rep. 
549. 

66.  Woodman  r.  State,  127  N.  Y. 
397,  28  N.  E.  20.  Sec  Splittorf  r. 
State,  108  N.  Y.  205,  15  N.  E.  322.  and 
tupra,  IX.  Seo  also  11  Standard  I'boc. 
199,  JOS,  275. 

67.  State  v.  Morris  Canal  &  Banking 
Co.,   22    N.   J.   L.   537. 
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peneral  miles  elsewhere  discussed.*^ 

X.  ICE.  —  Injunctive  relief  may  be  obtained  by  a  riparian  owner 
against  the  continued  and  repeated  unlawful  cutting  and  removing  of 
ice  from  a  stream  tlowing  over  his  land,"'  or  against  interference  with 
the  exercise  of  his  right  to  cut  and  remove  ice/°  when  he  has  no 
adequate  relief  at  law.'^^  Likewise  an  action  for  damages  is  maintain- 
able against  any  one  who  interferes  with  the  right  to  cut  and  remove 
ice,'-  or  who  wrongfully  cuts  and  removes  it,^^  or  who  destroys  the 
ice  or  prevents  its  formation.'^*  So  an  action  ior  damages  may  be 
maintained  by  a  riparian  or  other  owner  who  loses  a  crop  of  ice 
because  ef  the  contamination  of  the  stream  by  an  upper  riparian  own- 
er or  other  party.''* 


68.  See  the  title  "Indictment  and 
Information"  and  11  Standard  Proc. 
116,    272. 

[a]  An  Indictment  should  state  the 
origin  of  the  defendant's  possession  of 
the  bridge,  as  well  as  the  origin  of  ita 
dutj'  to  keep  it  in  repair.  Butler  v. 
State,  17  Ind.  450. 

69.  Wilson  &  Son  v.  Harrisburg, 
107  Me.  207,  77  Atl.  787. 

70.  Green  Island  Ice  Co.  v.  Norton, 
105  App.  Div.  331,  42  Misc.  238,  86 
N.  Y.  Supp.  613. 

71.  la. —  Lathrop  v.  Haley,  81  Iowa 
649,  47  N.  W.  878.  Neb.  Eidemiller 
Ice  Co.  V.  Guthrie,  42  Neb.  238,  60  N. 
W.  717,  28  L.  E.  A.  581.    N.  Y.— Mar- 
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shall   V.   Peters,    12   How.    Pr.    218. 

72.  Lorman  v.  Benson,  8  Mich.  18, 
77  Am.  Dec,  435. 

73.  Beechwood  Ice  Co.  v.  American 
lee  Co.,  176  Fed.  435. 

74.  lie.— Stevens  v.  Kelly,  78  Me. 
445,  6  Atl.  868,  57  Am.  Eep.  813.  Mass. 
Handforth  v.  Maynard,  154  Mass.  414, 
28  N.  E.  348.  Neb.— Eidemiller  Ice 
Co.  V.  Guthrie,  42  Neb.  238,  60  N.  W 
717,  28  L.  R.  A.  581.  Pa.— Stauffer  v. 
Miller  Soap  Co.,  151  Pa.  330,  25  Atl. 
95.  Wis. —  Aschermann  v.  Philip  Best 
Brew.    Co.,   45   Wis.    262. 

75.  Klenzing  v.  Allday,  63  Pa.  Su- 
per. 304;  Bradley  v.  Warner,  21  E. 
L    36,    41    Atl.    564. 


WEAPONS 

By    the    Editorial    Staff 


I.     CRIMINAL  PROSECUTIONS,  151 

A.  For  Carrying  Deadly  or  Dangerous  Weapons,  151 

B.  For  Carrying  Concealed  Weapons,  152 

C.  Assault  With  Deadly  Weapon,  153 

D.  Shooting,  Pointing,  Sale,  Loan,  etc.,  155 

II.     CIVIL  ACTIONS    FOR    NEGLIGENT    SHOOTING,    IL- 
LEGAL  SALE,  ETC.,  155 

CROSS-REFERENCES: 

Assault  and  Battery;  Injuries  to  Persons  and  Property; 

Indictment  and  Information;  Negligence. 

For  forms,  see  9  Standard  Prog.  1275. 

For  further  references  and  cross-references  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

I.  CRIMINAL  PROSECUTIONS.— A.  For  Carrying  Deadly 
OR  Dangerous  Weapons.  —  An  indictment  for  carrying  deadly  or 
dangerous  weapons  should  conform  to  the  general  rules  relating  to 
charging  statutory  offenses.^  Usually  it  is  sufficient  if  in  the  words 
of  the  statute,^  or  if  it  charges  all  the  necessary  elements  of  the 
offense.^  A  weapon  not  expressly  prohibited,  or  shown  by  its  name 
to  be  deadly  or  dangerous  must  be  alleged  to  be  such  or  be  so  described 
as  to  appear  to  be  deadly  or  dangerous.*    Under  statutes  for  carrying 


1.  See  generally  the  title  "Indict- 
ment and  Information." 

[a]  The  conjunctive  should  be  used 
in  alleging  the  means  or  methods  of 
committing  the  offense,  not  the  dis- 
junctive. Canterberry  v.  State  (Tex. 
Crim.),   44   S.   W.   522. 

[b]  Negativing  exceptions,  (1) 
when  essential  parts  of  the  description 
of  the  offense.  State  v.  Ring,  77  Ark. 
139,  91  S.  W.  11;  Porter  v.  State,  7 
Baxt.  (Tenn.)  106;  Leatherwood  v. 
State,  6  Tex.  App.  244.  (2)  But  not 
when  in  separate  clause  of  the  statute. 
State  r.  Jackson,  1   Lea   (Tenn.)   680, 

fc]  Negativing  the  defense  of  a  li- 
cense to  carry  arms  is  necessary  when 
its   exclusion   is   essential   in   charging 


the  offense.  Hansford  v.  State,  14  Ga. 
App.  810,  82  S.  E.  375.  See  18  Stand- 
ard Proc.  982.  Compare  infra,  I,  B, 
note  17. 

2.  State  V.  Hedrick,  20  Mo.  App. 
629;  Pickett  v.  State,  10  Tex,  App. 
290;  Owens  v.  State,  3  Tex.  App.  404. 
See  12  Standard  Pboc.  442,  447. 

3.  State  V.  Carter,  36  Tex.  89;  Pow- 
ell V.  State  (Tex.  Crim.),  25  S.  W.  286. 

[a]  "Unlawfully  carrying"  a  wea- 
pon is  equivalent  to  an  allegation  that 
defendant  had  no  legal  authorization, 
just  cause  or  excuse  therefor.  People 
v.  Cliville,  22  Porto  Eico  114. 

4.  State  V.  Lett,  63  W.  Va.  665,  60 
S.  E.  782.    See  infra,  I,  C. 
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weapons  in  certain  places,  the  place  nmst  be  sufficiently  indicated  to 
come  within  the  statute;'^  and  when  the  presence  of  people  in  such 
place  is  an  essential  element,  that  fact  must  be  averred;''  unless  the 
designation  of  the  place  imports  an  assembly  of  people.'  Questions  of 
fact,  such  as  whether  the  defendant  was  a  traveler,^  and  the  manner' 
and  intent^''  with  which  the  weapon  was  carried,  are  for  the  jury." 
Pursuant  to  the  general  rules  governing  instruetions,^^  ^^g  charge  to 
the  jury  must  be  in  harmony  with  the  law  applicable  to  the  case,^' 
define  the  elements  of  the  offense,"  conform  to  the  evidence,^^  and  not 
be  misleading.^'' 

B.  For  Cvrrytng  Concealed  Weapons.  —  In  prosecutions  for  car- 
rying concealed  weapons,  it  is  usually  sufficient  to  charge  the  crime 
in  tiie  language  of  the  statute,^'  or  in  words  to  the  same  effect  em- 


5.  See  Harrison  v.  State,  100  Ga. 
264,  2S  S.  E.  38;  Hill  V.  State,  53  Ga. 
472;  Hansford  v.  State,  14  Ga.  App. 
810,  82  S.  E.  375. 

6.  Lomax  v.  State,  38  Tex,  Crim.  318, 
43  S.  W.  92;  Rainey  v.  State,  8  Tex. 
App,   62,  34   Am.   Eep.   736. 

7.  Amorous  v.  State,  1  Ga,  App. 
313,   57    S.   E.   999. 

8.  Beebe  v.  Judd,  136  Ark.  22,  205 
S,  W,  981;  Hathcote  v.  State,  55  Ark. 
181,  17  S.  W.  721;  Pecht  V.  State,  82 
Tex.  Crim.  136,  199  S.  W.  290;  Wil- 
Hams  V.  State,  74  Tex.  Crim.  639,  169 
S.  W.  1154;  Campbell  V.  State,  58  Tex. 
Crim.  349,  125  S.  W.  893;  Shelton  r. 
State,  27  Tex.  App.  443,  11  S.  W.  457, 
11  Am.  St.  Rep.  200. 

9.  Easliok  v.  United  States,  7  Indian 
Ter.  707,  104  S.  W.  941. 

10.  Johnson  v.  State,  11  Ala.  App. 
301,  66  So.  875;  Nichols  v.  State,  4 
Ala.  App.  115,  58  So.  681;  Easlick  v. 
United  States,  7  Indian  Ter.  707,  104 
S,  W.  941, 

11.  See  generally  21  Standard 
Pboc,  831,  851, 

12.  See  the  title   "Instructions," 

13.  Ga,— Smith  v.  State,  14  Ga. 
App.  823,  82  S.  E.  355.  Ky.— Buehter 
V.  Com.,  6  Ky.  Op.  49.  Tex. —  Johnson 
V.  State,  79  Tex.  Crim.  544,  186  S.  W. 
841;  Longley  v.  State  (Tex.  Crim.),  22 
S.   W.   18. 

fa]  That  it  is  not  an  offense  to  carry 
a  pistol  from  one's  home  to  place  of 
business,  see  McQueen  v.  State,  76  Tex. 
Crim.   636,   177  S.   W.   91. 

[b]  When  place  of  carrying  weapon 
is  an  issue,  as  whether  it  was  defend- 
ant's home,  a  proper  instruction  there- 
on     should     be     given.     McCollum     V. 
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State,  67  Tex.  Crim,  550,  150  S.  W. 
430. 

[c]  Unloaded  or  Defective  Pistol.—' 

(1)  Where  it  is  an  offense  to  carry  an 
unloaded  pistol,  it  is  proper  to  refuse 
an  instruction  to  acquit,  even  if  the 
weapon  in  question  is  shown  to  have 
been  unloaded.  Davis  V.  State,  77  Tex. 
Crim.  598,  179  S.  W.  702.  (2)  But  It 
is  proper  to  instruct  that  the  defend- 
ant be  acquitted  if  the  jury  believe  the 
pistol  so  defective  that  it  would  not 
shoot.  Miles  v.  State,  77  Tex.  Crim. 
597,  179  S.  W.  567. 

[d]  An  erroneous  instruction  is  (1) 
probably  refused.  Greer  v.  State,  62 
Tex.  Crim.  81,  136  S.  W.  451.  (2)  But 
when  given  at  defendant's  request  *he 
cannot  complain.  Henderson  v.  State, 
91  Ark.  224,  120  S.  W.  966. 

14.  Engman  v.  State,  61  Tex.  Crim. 
496,   135   S.   W.   565. 

15.  Sprowles  v.  State,  65  Tex.  Crim. 
96,  143  S.  W.  622;  Tracy  V.  State,  27 
Tex.  App.   496,   11   S.  W.  484, 

16.  Buehter  v.  Com,,  6  Ky,  Op.  49. 

17.  State  r.  Swope,  20  Ind.  106,  See 
12  Standard  Prog.  437,  447. 

[a]  Exceptions  to  be  negatived  (1) 
when  part  of  the  exacting  clause.  Peo- 
ple V.  Pendleton,  79  Mich.  317,  44  N. 
W,    615.     See    12   Standard   Prog,   458. 

(2)  But  not  when  an  unessential  part 
of  offense,  la,^  State  v.  Williams,  70 
Iowa  52,  29  N.  W.  801.  Ky.— Com. 
r.  McClanahan,  2  Mete.  8.  Mont. — 
Territory  V.  Burns,  6  Mont.  72,  9  Pac. 
432. 

[b]  That  defendant  had  no  license 
need  not  be  alleged  in  the  indictment, 
this  being  a  matter  of  defense.  State 
V.  Socknm  (Del.),  99  Atl.  833.  Com- 
pare supra,  I,  A,  note  3. 
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bodying  the  essential  elements  of  the  offense.^^  Thus  the  fact  that  the 
"weapon  was  concealed  on  the  person  of  the  defendant  must  be  al- 
leged/^ and  under  some  statutes  the  word  "unlawfully"  must  be 
used.^°  The  intent  Avith  which  the  weapon  is  carried  need  not  be 
averred  in  some  jurisdictions,^^  though  in  others  this  is  necessary.^^ 
That  the  firearm  was  loaded  need  not,  as  a  general  rule,  be  alleged.^' 
The  nature  of  the  weapon,-*  and  whether  or  not  it  was  concealed  from 
view,^^  as  well  as  the  intention  of  the  accused,^®  and  whether  he  had 
good  grounds  for  apprehending  great  bodily  harm,^^  are  all  questions 
of  fact  for  the  jury.^^ 

Instructions. —  Pursuant  to  the  general  rules  elsewhere  discussed,^^ 
the  court's  charge  should  define  the  offense  and  state  the  law  ap- 
plicable  to  the  case,^°  and  a  requested  instruction  may  properly  be 
modified  or  refused  which  does  not  correctly  state  the  law^^  or  con- 
form to  the  evidence,^^  or  which  is  misleading.^^ 

C.    Assault  "With  Deadly  "Weapon.  —  In  charging  the  offense  of 


18.  Holman  v.  State,  144  Ala.  95,  39 
Bo.    646. 

[a]  "Knucks"  or  "Knuckles"^ 
these  words  may  be  used  intercliangea- 
bly,  no  matter  which  one  -appears  in 
the  statute.  Lovelady  r.  State,  15 
Ala.   App.    615,    74   So.    734. 

19.  Kidenour  v.  State,  65  Ind.  411; 
Com,  V.  Gallagher,  9  Pa.  Super.  100. 

20.  Pitman  v.  State,  107  Miss.  154, 
65  So.  123.  See  12  Staxdakd  Proc. 
408. 

21.  State  V.  Judy,  60  Ind.  138;  Wiley 
V.  State,  52  Ind.  516;  State  f.  Williams, 
70    Iowa    52,    29    X.    W.    801. 

22.  State  f.  Bailey,  62  Ark.  489, 
36  S.  W.  690. 

23.  Ind.— State  v.  Duzan,  6  Blackf. 
31.  Mich. —  See  People  v.  Williamson, 
200  Mich.  342,  166  N.  W.  917.  Miss.— 
State  v.  Bollis,  73   Miss.  57,  19  So.  99. 

As  to  assauii  with  a  deadly  weapon, 
see  i7ifra,  I,  C.  As  to  pointing  a  fire- 
arm,  see  infra,  I,  D. 

24.  People  v.  Gogak,  205  Mich.  260, 
171  N.  W.  428;  State  v.  Larkin,  24 
Mo.  App.   410. 

25.  Ala.— Hainev  v.  State,  147  Ala. 
146,  41  So.  968;  Maxwell  v.  State  (Ala. 
App.),  78  So.  644.  N.  J.— State  v. 
Greenberg,  87  N.  .1.  L.  120,  93  Atl. 
684.  N.  C— State  v.  Reams,  121  N.  C. 
556,  27  S.  E  1004;  State  v.  Lilly,  116 
N.  C.  1049,  21  S.  E.  563.  S.  C— State 
V.  Chappell,  103  S.  C.  523,  88  S.  E.  281. 

26.  State  f.  Larkin,  24  Mo.  App. 
410. 

[a]     Whether   he   InteutionsUy   con- 


cealed the  pistol  he  was  carrying.  State 
V.    Jackson    (Mo.),    222    S.    W.    746. 

27.  Maxwell  r.  State,  143  Ala.  57, 
39  So.  382 J  Tipler  v.  State,  5/  Miss. 
685. 

28.  See  generally  21  Standard  Proc. 
851. 

29.  See     the    title    "Instructions." 

30.  Ala.— Ladd  v.  State,  92  Ala. 
58,  9  So.  401;  Alsop  v.  State,  77  Ala. 
87.  Ga.— Killet  r.  State,  32  Ga.  292. 
la. — State  v.  Williams,  70  Iowa  52,  29 
N.  W.  801.  Ky.— Hopkins  v.  Com.,  3 
Bush  480.  Mich. —  People  v.  William- 
son, 200  Mich.  342,  166  N.  W.  917. 
Mo.— State  v.  Eeed,  140  Mo.  App.  251, 
124  S.  W.  55;  State  V.  "Venable.  117 
Mo.  App.  501,  93  S.  W.  356.  Miss.— 
Harvey  v.  State,  102  Miss.  544,  59  So. 
841;  Murdin  v.  State,  82  Miss.  507,  33 
So.  944.  N.  C— State  t.  Hamby,  126 
X.    C.    1066,   35    S.   E.    614. 

[a]  "Where  the  intent  to  conceal  the 
weapon  is  an  essential  element  of  the 
offense,  an  instruction  to  that  effect 
should  be  given.  State  V.  Carter,  259 
Mo.  349,  168  S.  W.  679, 

31.  Ala.— Maxwell  v  State,  143 
Ala.  57,  39  So.  382;  Howe  t.  State, 
110  Ala.  54,  20  So.  451.  Ga.— Edwards 
V.  State,  126  Ga.  89,  54  8,  E.  809.  la.— 
State  r.  Williams,  70  Iowa  52,  29  M  W, 
801.  N.  Y.— People  v.  Cncuoh,  157 
App.  Div.  201,   141   N.   Y.  Supp.  855. 

32.  Driggera  t.  State,  123  Ala.  46, 
20  So.  512;  Howe  v.  State.  110  Ala.  54, 
20  So.  451.  See  State  f.  Williams,  184 
Iowa   1070,   169   N.   W.   371. 

33.  Street  f.  State,   67    Ala.   87. 
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assaiijt  with  a  deadly  weapon,  it  is  sufficient,  as  a  rule,  to  use  tlie 
words  of  the  statute,^*  unless  a  particular  description  of  the  means 
used  is  necessary  to  bring  the  offense  within  the  statute.^^  The  charge 
must  contain  an  averment  of  the  deadly  character  of  the  weapon,^^ 
or  state  facts  showing  this  particular  quality.^^  Under  some  statutes 
it  is  sutTficient  to  designate  the  weapon  as  deadly  without  naming 
it,^^  but  under  others  its  deadly  character  must  be  made  to  appear 
either  from  its  name  or  a  description  of  it.^^  The  name  alone  of 
the  weapon  is  sufficient  without  further  description  where  it  is  judi- 
cially known  to  be  deadly,*"  or  falls  within  one  of  the  classes  desig- 
nated as  such  by  the  statute.*^  As  a  general  rule,  it  is  not  neces- 
sary to  allege  that  firearm  was  loaded,*^  nor  the  manner  in  which  the 


34.  Ark.— State  v.  Tidwell,  43  Ark. 
71.  Cal. —  People  v.  Perales,  141  Cal. 
581,  75  Pac.  170;  Ex  parte  Mitchell, 
70  Cal.  1,  11  Pac.  488;  People  v.  Turn- 
er, 65  Cal.  540,  4  Pac.  553.  111.— Allen 
V.  People,  82  111.  610.  la.— State  v. 
Seamons,  1  G.  Gr.  418.  La. —  State  v. 
Mix,  8  Eob.  549.  Minn.— State  v. 
Henn,  39  Minn.  476,  40  N.  W.  572. 
Wash. —  Clarke  v.  Territory,  1  Wash. 
Ter.  68. 

[a]  The  word  "unlawful"  must  be 
used  (1)  in  charging  the  offense  under 
a  statute  against  "unlawful  assault 
■with  a  deadly  weapon."  Territory  r. 
Armijo,  7  N.  M.  571,  37  Pac.  1117. 
See  12  Standakd  Peoc.  408.  (2)  But 
under  some  statutes  the  unlawful 
quality  of  the  act  is  inferred  without 
the  use  of  the  word.  State  v.  Lutter- 
loh,  22  Tex.  210. 

35.  People  v.  Perales,  141  Cal.  581, 
75  Pac.  170. 

36.  Cal.— People  v.  Vierra,  52  Cal. 
451;  People  v.  Congleton,  44  Cal.  92. 
Fla.— Lindsey  f.  State,  53  Fla.  56,  43 
So.  87;  Sumpter  t.  State,  45  Fla.  106, 
33  So.  981.  Ky.— Com.  v.  White,  33 
Ky.  L.  Eep.  70,  109  S.  W.  324.  Neb. 
Kruger  h.  State,  1  Neb.  365.  N.  C— 
State  V.  Russell,  91  N.  C.  624.  Tex.— 
Key  V.  State,  12  Tex.  App.  506;  Wilks 
V.  State,  3  Tex.  App.  34.  Wis.— See 
McKinney  v.  State,  25  Wis.  378. 

[a]  To  charge  an  assault  with  a  pis- 
tol, without  averring  or  showing  its 
deadly  character,  is  not  sufficient. 
People  V    Jacobs,  29  Cal.  579. 

37.  Ariz. —  West  v.  Territory,  4 
Ariz.  212,  36  Pac.  207.  Cal.— People 
17.  Jacobs,  29  Cal.  579.  Minn. —  State 
V.  Dineen,  10  Minn.  407.  Mo.^See 
State  f.  Bohannon,  21  Mo.  490.  Okla. 
Moody   V.   State,   11    Okla.   Crim.   471, 
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148   Pac.   1055.     P.   E.— People  v.  Al- 
bino, 17  Porto  Rico  456. 

38.  State  v.  Tidwell,  43  Ark.  71. 

39.  Territory  v.  Armijo,  7  N.  M. 
571,  37  Pac.  1117;  State  v.  Porter,  101 
N.  C.  713,  7  S.  E.  902. 

[a]  Large  Heavy  Stone. —  State  v. 
Dineen,    10   Minn.   407. 

40.  See  the  following  cases:  Ala. — 
Shaw  V.  State,  18  Ala.  547.  Cal.— Peo- 
ple V.  Oppenheimer,  156  Cal.  733,  106 
Pac.  74.  Fla. —  Sumpter  v.  State,  45 
Fla.  106,  33  So.  981.  Ky.— Sprague  v. 
Com.,  22  Ky.  L.  Rep.  519,  58  S.  W. 
430.  La. —  State  v.  Broussard,  107  La. 
189,  31  So.  637.  Miss.— State  v.  Sims, 
80  Miss.  381,  31  So.  907.  Mo.— State 
V.  Williams,  191  Mo.  205,  90  S.  W.  448. 
Tex.T-  Vann  v.  State,  43  Tex.  Crim. 
244,  64  S.  W.  243. 

[a]  Ax. —  Dollarhide  v.  United 
States,  1  Morris  (la.)  233,  39  Am.  Dec, 
460;  State  v.  Shields,  110  N.  C.  497,  14 
S.  E.  779. 

[b]  €lub.— State  v.  Phillips,  104  N. 
C.    786,   10   S.   E.  463. 

[c]  A  knife  is  not  always  a  dead- 
ly weapon.  Territory  v.  Armijo,  7  N. 
M.  571,  37  Pac.  1117. 

[d]  A  stick  may  or  may  not  be  a 
deadly  weapon.  State  v.  Porter,  101 
N.  C.  713,  7  S.  E.  902. 

41.  See  Territory  v.  Armijo,  7  N. 
M.  571,  37  Pac.  1117. 

42.  m.— Allen  V.  People,  82  111. 
610.  la.— State  v.  Mitchell,  139  Iowa 
455,  116  N.  W.  808.  Ky.— Burns  v. 
Com.,  3  Mete.  13.  N.  M.— Territory 
V.  Gonzales,  14  N.  M.  31,  89  Pac.  250. 
Okla.— Clark  v.  State,  106  Pac.  803. 
Tenn. —  State  v.  Smithy  2  Humph.  457. 
Tex. —  Forrest  V.  State,  3  Tex.  App. 
232;  Burton  v.  State,  3  Tex.  App. 
408,  30  Am.  Rep.  146.  But  see  Rob- 
inson V.  State,  31  Tex.  170. 
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weapon  was  used/'  nor  that  defendant  was  within  range  or  striking 
distance/*  nor  the  present  ability  to  inflict  an  injury.*^  Wliere  the 
words  of  the  statute  are  followed,  intent  need  not  be  alleged*^  unless 
it   forms   part   of   the   statutory   definition   of   the   ofEense/^ 

D  Shooting,  Pointing,  Sale,  Loan,  etc.  —  As  in  the  case  of  other 
statutory  crimes,*^  the  indictment  or  information  must  set  forth  all 
the  essential  elements  of  the  offenses  of  shooting  firearms,*^  pointing  or 
exhibiting  deadly  weapons,^"  and  selling  or  loaning  a  deadly  weapon 

without  authority.^^  _     «„«rNmT»T«      tt 

II.  CIVIL  ACTIONS  FOR  NEGLIGENT  SHOOTING,  IL- 
LEGAL  SALE,  ETC. —It  is  a  general  rule  that  one  who, 
in   the    exercise    of   due    care,    is   injured    through   the    negligent 


Compare  People  v.  Jacobs,  29  Cal. 
579. 

As  to  pointing  a  loaded  or  unloaded 
firearm   at   another,   see  infra,  I,  D. 

As  to  carrying  concealed  weapons, 
see  supra,  I,  B. 

43.  State  v.  Sims,  80  IMass.  381,  31 
So.  907;  Vann  v.  State,  43  Tex.  Crim. 
244,  64  S.  W.  243;  Burton  v.  State, 
3  Tex.  App.  408,  30  Am.  Kep.  146. 

44.  Jackson  V.  United  States,  102 
Fed  473,  42  C.  C.  A.  452;  Burton  v. 
State,  3  Tex.  App.  408,  30  Am.  Bep. 
146. 

45.  People  v.  Forney,  81  Cal.  11», 
22  Pac.  481;  Eainbolt  v.  State,  34  Tex. 
286;  Forrest  v.  State,  3  Tex.  App.  232. 
Compare  Kobinson  f.  State,  31  Tex. 
170.  ^  .     __ 

46.  People  r.  Forney,  81  Cal.  lis, 
22   Pac.  481. 

47.  People  v.  Stoyan,  280  111.  300, 
117  N.  E.  464. 

As  to  intent  in  pointing  a  firearm  at 
another,   see   infra,   I,   D. 

[a]  Intent  to  Injure  Assaulted  Par- 
ty.— Under  some  statutes  an  intent 
to  inflict  bodily  injury  upon  another 
is  made  the  gravamen  of  the  offense 
and  must  be  alleged  in  the  indictment, 
but  the  intention  must  be  to  harm 
the  person  assaulted,  and  therefore  an 
indictment  is  fatally  defective  which 
charges  an  assault  with  a  deadly  wea- 
pon upon  one  person  with  the  intent 
to  do  bodily  injury  to  another.  People 
V.  Stoyan,  280  111.  300,  117  N.  E.  464. 

48.  See  12  Standard  Proc.  437,  447. 

49.  See  Cottonwood  Falls  v.  Smith, 
36  Kan.  401,  13  Pac.  576;  State  v. 
Ehodus,  65  Mo.   App.   587. 

[a]  That  the  shooting  was  "unlaw- 
ful" must  be  shown  by  the  indict- 
ment. Brewer  v.  State  (Ala.  App.), 
74  So.  764. 


[b]  Must  negative  defendant's  own- 
ership of  the  dwelling  into  which  he 
is  charged  with  shooting.  Brewer  v. 
State   (Ala.  App.),  74  So.  764. 

50.  Herrington  v.  State,  121  Ga. 
141,  48  S.  E.  908;  Fuller  v.  State,  48 
Tex.  Crim.  300,  87  S.  W.  832. 

[a]  That  the  gun  displayed  (1) 
was  a  deadly  weapon.  Jones  f.  State, 
50  Tex.  Crim.  210,  96  S.  W.  29.  (2) 
But  to  aver  that  it  was  a  Winchester 
rifle  is  sufficient  without  alleging  it  to 
be  a  deadly  weapon.  Billings  v.  State, 
14  Okla.  Crim.  12,  166  Pac.  904. 

[b]  That  the  pointing  was  inten- 
tional, must  appear  from  the  facts 
averred,  but  not  that  the  intention  was 
to  shoot.  Parsons  v.  State,  16  Ga. 
App  212,  84  S.  E.  974.  Compare  State 
V.  Sears,  86  Mo.  169;  State  v.  WH- 
liams,  66   Mo.  App.   148. 

[c]  That  the  weapon  was  loaded 
ds  unnecessary.  Graham  v.  State,  8 
Ind.  App.  497,  35  N.  E.  1109;  Gamblin 
V  State,  45  Miss.  658;  Geiger  v.  State, 
5'  Ohio  C.  C.  283,  3  Ohio  Cir.  Dec.  141. 
Compare  State  f.  Sears,  86  Mo.  169; 
State  V.  Willianis.  66  Mo.  App.  148. 

[d]  That  the  offense  was  committed 
In  a  public  place  need  not  be  alleged 
under  a  statute  against  displaying  a 
weapon  in  the  presence  of  one  or  more 
persons.    State   v.   Seal,   47    Mo.    App. 

603. 

re]  Negativing  Exceptions.— See 
State  V.  Maddox,  74  Ind.  105;  Geiger 
V.  State,  5  Ohio  C.  C.  283,  3  Ohio  Cir. 

Dec.  141.  „„    ,, 

51.    See    Coleman   v.  State,   32   Ala. 

581.*  -    ,^ 

I'al     Following   the.   Words    of    the 

Statute.— State   v.     Callicutt,     1    Lea 
I  (Tenn.)    714. 
I      [b]    A  single  sale  does  not  consU- 
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disehargro  or  handling  of  firearms,  or  other  deadly  weap- 
ons, by  another,  may  maintain  an  action  for  the  recovery  of  damages 
for  tlie  injury  sustained.^-  Usually  such  actions  are  brought  against 
the  individual  who  does  the  harm,^^  the  weapon  being  in  his  possession 
lawfully  or  unlawfully,^*  but  may  in  certain  cases  be  instituted 
against  the  person  primarily  at  fault,^^  as  one  who  unlawfully  sells  a 
pistol  to  a  minor,^*^  or  one  who  advises  the  shooting,^^  or  a  parent 
through  whose  negligence  a  minor  obtains  a  deadly  weapon, ^^  or  an 
officer  having  control  of  the  acts  of  his  subordinates.^^  In  such  actions 
the  general  rules  of  pleading  a  wilful  or  negligent  injury  to  the  person 
must  be  observed,''"  trespass  being  the  proper  common  la.w  form  ®^  of 


tute  a  business  of  selling,  within  the 
meaning  of  the  statute  against  selling 
firearms,  unless  made  with  that  inten- 
tion. Morningstar  v.  State,  135  Ala. 
66,   33   So.   485. 

52.  Ark. — Manning  v.  Jones,  95  Ark. 
359,  129  S.  W.  791.  Cal.— Eudd  v. 
Byrnes,  156  Cal.  636,  105  Pac.  957,  26 
L.  E.  A.  (N.  S.)  134;  Glueck  v.  Scheld, 
125  Cal.  288,  57  Pac.  1003.  Conn.— 
Welch  V.  Durand,  36  Conn.  182,  4  Am. 
Rep.  55.  ni. —  Seltzer  v.  Saxton,  71 
111.  App.  229.  Ky.— Chiles  f.  Drake, 
2  Mete.  146,  74  Am.  Dec.  406.  Mass. 
Cole  r.  Fisher,  11  Mass.  137.  Mich. — 
Bahel  t.  Manning,  112  Mich.  24,  70  N. 
W.  327,  67  Am.  St.  Eep.  381,  36  L.  E. 
A.  523.  Mo. —  Morgan  v.  Cox,  22  Mo. 
873,  66  Am.  Dec.  623.  N.  Y.—  Hanking 
V.  Watkins,  77  Hun  360,  28  K  Y. 
Bupp.  867.  N.  C— Townsend  v.  Mc- 
Cullum,  175  N.  C.  698,  95  S.  E.  364. 
Okla. —  Annear  v.  Swartz,  46  Okla.  98, 
148  Pac.  706,  L.  E.  A.  1915E,  267. 
Ore.— Gibson  v.  Payne,  79  Ore.  101, 
154  Pac.  i22,  Ann.  Cas.  1918C,  383. 
R.  I. —  Hawksley  v.  Peace,  38  E.  I. 
544,  96  T^tl.  856,  L.  E.  A.  1916D,  1179. 
Tenn.— Knott  v.  Wagner,  16  Lea  481, 
1  S.  W.  155.  Vt.— Judd  V.  Ballard, 
66  Vt.  668,  30  Atl.  96.  Wis.— Harper 
V.  Holcomb,  146  Wis.  183,  130  N.  W. 
1128.  Eng. —  Underwood  f.  Hewson,  1 
Strange    296,    93    Eng.    Eeprint    722. 

[a]  For  Gross  Negligence. —  Sief- 
ker  V.  Paysee,  115  La.  953,  40  So.  366, 
4  L.  E.  A.   (N.  S.)   119. 

53.  See  the  cases  cited  in  the  last 
note,  supra. 

54.  Daingerfield  v.  Thompson,  33 
Gratt.     (74   Va.)    136. 

55.  Brittingham  v.  Stadiem,  151  N. 
C.  299,  66  S.  E.  128;  Dixon  v.  Bell,  5 
Maul.  &  Sel.  198,  105  Eng.  Eeprint 
1023.  See  also  the  cases  cited  in  the 
next  four  notes,  infra. 
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56.  111.— Cada  v.  The  Fair,  187  HI. 
App.  111.  Ind. —  Binford  v.  Johnaton, 
82  Ind.  426,  42  Am.  Rep.  508.  Minn. 
Anderson  v.  Settergren,  100  Minn.  294, 
111   N.   W.   279. 

But  see  Poland  v.  Earhart,  70  Iowa 
285,   30   N.  W.   637. 

57.  Daingerfield  v.  Thompson,  33 
Gratt.  (74  Va.)  136. 

58.  Marionneaux  v.  Brugier,  35  La. 
Ann.  13,  statutory.  But  see  Hagerty 
t'.  Powers,  66  Cal.  368,  5  Pac.  622,  56 
Am.  Eep.   101. 

49.  Castle  f.  Duryea,  1  Abb.  Dec. 
(N.  Y.)   327,  affirming  32  Barb.  480. 

60.  See  generally  the  titles  "Inju- 
ries to  Persons  and  Property;"  "Neg- 
ligence. ' ' 

[a]  SuiScient  statement  of  cause 
of  action  against  merchant  who  sold 
the  gun,  see  Anderson  v.  Settergren, 
100  Minn.  294,  111  N.  W.  279. 

[b]  That  plaintiff  was  exercising 
due  care  should  be  alleged  in  the  com- 
plaint. Cada  V.  The  Fair,  187  111.  App. 
Ill;  Kleineck  v.  Eeiger,  107  Iowa  325, 
78  N.  W.  39.  But  compare  Harper  v. 
Holcomb,  146  Wis.  183,  130  N".  W. 
1128,  and  see  the  title  "Negligence" 
for  the  general  rule  as  to  negativing 
contributory    negligence. 

[c]  Negligence  as  the  natural  and 
probable  cause,  as  shown  by  the  facts, 
is  sufficient,  and  it  is  not  necessary  to 
aver  it  to  be  the  proximate  cause,  in 
an  action  for  an  injury  resulting  from 
the  sale  of  a  prohibited  toy-firearm  to 
a  minor.  Cada  v.  The  Fair,  187  111. 
App.  111. 

61.  Conn. — ^Welch  v.  Durand,  36 
Conn.  182,  4  Am.  Eep.  55.  Vt,— Judd 
V.  Ballard,  66  Vt.  668,  30  Atl.  96.  Va. 
Taylor  v.  Eainbow,  2  Hen.  &  M.  423. 
Eng. — Underwood  v.  Hewson,  1 
Strange  596,  93  Eng.  Eeprint  722. 
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action  for  negligent  shooting.  As  in  other  cases,^^  ordinarily  the 
questions  of  negligence,*^^  contributory  negligence,*^*  and  proximate 
eause,**^  are  for  the  jury,  unless  the  facts  or  the  inferences  reasonably 
deducible  from  them  are  undisputed.^^ 


See  generally  the  title   "Trespass." 

62.  See  the  titles  "Negligence;" 
"Province  of  Judge  and  Jury." 

63.  Cal.— Kudd  v.  Byrnes,  156  Cal. 
636,  105  Pac.  957,  26  L.  K.  A.  (N.  S.) 
134.  m.— Seltzer  v.  Saxton,  71  111. 
App.  229.  Mass.— Whitten  v.  Hartin, 
163  Mass.  39,  29  N.  E.  412.  Mich.— 
Chaddock  v.  Tabor,  115  Mich.  27,  72 
N.  W.  1093.  N.  J.—  Moebus  v.  Becker, 
46  N.  J.  L.  41.  N.  Y.— Gerbino  v. 
Greenhut,  Siegel,  Cooper  &  Co.,  165 
App.  Div.  763,  152  X.  Y.  Supp.  502. 
Okla. —  Annear  v.  Swartz,  46  Okla.  98, 
148    Pac.    706,    L.    R.    A.    1915E,    267. 


Ore. — Gibson  v.  Payne,  79  Ore.,  101, 
154  Pac.  422,  Ann.  Cas.  1918C,  383. 
Pa.—  Winans  v.  Randolph,  169  Pa.  606, 
32  Atl.  622.  B.  I.— Hawkslev  v.  Peace, 
38  R.  I.  544,  96  Atl.  856,  L.  R.  A. 
1916D,  1179.  Wis.— Baxter  v.  Krainik, 
126  Wis.  421,   105   N.   W.   803. 

64.  Rudd  V.  Byrnes,  156  Cal.  636, 
105  Pac.  957,  26  L.  R.  A.  (N.  S.)  134; 
Hankins  v.  Watkins,  77  Hun  360,  28 
N.   Y.   Supp.    867. 

65.  Cada  v.  The  Fair,  187  111.  Ap^. 
111. 

66.  Rudd  V.  Byrnes,  156  Cal.  636, 
105  Pac.  957,  26  L.  R.  A.  (N.  S.)   134. 
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WEIGHTS  AND  MEASURES 


CROSS-REFERENCE: 
ludietmont  and  Information. 
An  indictment  or  other  accusation  for  using  or  keeping  false  weights 
and  measures  must  be  drawn  in  conformity  with  the  general  rules 
elsewhere  discussed.^  It  must  state  all  the  essentials  elements  of  the 
offense  as  defined  by  the  statute.^  So,  when  knowledge  of  the  falsity 
of  the  weight  or  measure  is  expressly  made  an  essential  element  of  the 
offeijse,  it  must  be  alleged  ;^  but  when  the  statute  aims  at  the  mere  use 
of  false  weights  and  measures,  the  intent  to  defraud  is  not  a  neces- 
sary element  and  need  not  be  alleged.*  Use  of  the  false  weights  and 
measures  must  be  averred,^  unless  the  statute  prohibits  the  mere  keep- 
ing of  them.*^ 


1.  See  the  title  "Indictment  and 
Information." 

2.  State  V.  Jamison,  110  Iowa  337, 
81  N.  W.  594. 

[a]  Following  the  language  of  the 
statute  (1")  in  stating  the  offense  is 
generally  sufficient.  Lipschitz  v.  State, 
176  Ind.  673,  96  N.  E.  945.  (2)  But  it 
is  not  necessary  for  an  indictment  to 
follow  the  statute  literally.  Charging 
the  offense  substantially  in  the  lan- 
guage of  the  statute  is  all  that  is  re- 
quired. Petty  V.  State,  102  Ark,  170, 
143  S.  W.  1067. 

[b]  Stating  name  of  party  defraud- 
ed (1)  is  generally  necessary  where  an 
intent  to  defraud  constitutes  a  part  of 
the  offense  and  the  indictment  alleges 
a  sale  (State  v.  Woodson,  5  Humph. 
[Tenn.]  55),  but  (2),  in  some  juris- 
dictions this  necessity  is  expressly  dis- 
pensed with  by  statute.  People  v. 
Sheffield  Farms-Slawson-Decker  Co., 
206  N.  Y.  79,  99  N.  E.  181. 

[c]  Exceptions  and  provisos  must 
be  negatived  when  essential  parts  of 
the  description  -of  the  offense,  and 
where  an  act  provides  that  all  butter 
sold  must  be  plainly  marked  8  ounces, 
16  ounces,  24  ounces,  or  32  ounces;  a 
complaint  is  insufficient  which  merely 
charges  the  sale  of  butter  not  plainly 
marked  32  ounces  without  negativing 
the  other  quantities.  iState  v.  Som.mer, 
71    Ore.    206,    142    Pac.    759. 

[d]  Name  of  person  to  whom  the 
sale  or  offer  to  sell  was  made  should 
be  alleged  in  an  indictment  for  selling 
or  offering  to  sell  by  false  measure. 
Eugg  V.  State,  141  Tenn.  362,  210  S. 
W.  630. 
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[e]  Charge  of  unlawfully  weighing 
cotton  which  had  not  been  weighed 
by  a  public  weigher.  Petty  v.  State, 
102  Ark.   170,  143  S.  W.  1067. 

[f ]  Charge  of  falsely  picking  a  bale 
of  cotton  held  sufficiently  set  forth. 
Ex  parte  Montgomery  (Tex.  Crim), 
218   S.   W.    1042. 

3.  Ind. —  See  Zinns  v.  State,  13  Ind. 
App.  396,  41  N.  E.  833;  Blanchard  V. 
State,  3  Ind.  App.  395,  29  N.  E.  783, 
la. —  See  State  v.  Jamison,  110  Iowa 
337,  81  N.  W.  594.  Ky.— Com.  v. 
Ramsey,  24  Ky.  L.  Rep.  492,  68  S.  W. 
1098;  O'Bannon  v.  Com.,  15  Ky.  L. 
Rep.  654.  Minn. — State  v.  Washed 
Sand  &  Gravel  Co.,  136  Minn.  361,  162 
N.  W.  451,  L.  R.  A.  1917D,  1127;  State 
V.  MacDonald,  105  Minn.  251,  117  N. 
W.  482;  State  v.  Small,  29  Minn.  216, 
12  N.  W,  703, 

[a]  Short  weight  resulting  from 
mere  negligence  in  weighing  is  not  suf- 
ficient, the  intent  to  deceive  must  ap- 
pear. State  V.  Washed  Sand  &  Gravel 
Co.,  136  Minn.  361,  162  N.  W,  451,  L. 
R,  A.  19] 7D,  1127;  Newark  v.  East  Side 
Coal  Co.,  77  N.  J,  L,  732,  73  Atl.  484; 
State  V.  McBarron,  66  N.  J.  L.  680,  51 
Atl.    146. 

4.  State  V.  Peoples  Ice  Co.,  124 
Minn.  307,  144  N.  W,  962;  State  V. 
Armour  &  Co.,  118  Minn.  128,  136  N". 
W.  565;  New  York  v.  International 
Prov.  Co.,  144  App.  Div.  290,  129  N. 
Y.  Supp.  212;  New  York  v.  Hewitt,  91 
App,  Div,  445,  86  N.  Y.  Supp.  832, 

5.  State  V.  Jamison,  110  Iowa  337, 
81   N.  W.  594. 

6.  Com.  V.  Ramsey,  24  Ky.  L.  Rep. 
492,  68  S.  W.  1098;  O'Bannon  v.  Com., 
15  Ky.  L,  Eep.  654. 
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CROSS-REFERENCES: 
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For  further  references  and  cross-references  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

I.  CONSTRUCTION,  MAINTENANCE,  ETC.— A.  Mandamus 
TO  Compel,  —  Mandamus  may  be  resorted  to  compel  the  performance 
of  duties  imposed  by  law  on  a  corporation  duly  authorized  to  build  and 
maintain  a  dock  on  navigable  waters,^  and  where  it  is  the  duty  of  a 
municipal  corporation  to  provide  adequate  wharf  facilities,  manda- 
mus will  lie  to  compel  it  to  do  so.-  Like-^vise,  under  certain  statutes, 
municipal  corporations  may  be  compelled  by  mandamus  to  fix  dock- 
lines,^  and,  where  a  municipal  bulkhead  has  been  duly  leased,  to  put 
the  lessee  in  possession.*     But,  in  accordance  with  the  general  rules 


1.  Eeg.  V.  Bristol  Bock  Co.,  2  Ad. 
&  L.  64,  42  E.  C.  L.  573;  Rex  v.  Bris- 
tol Dock  Co.,  6  Barn.  &  Cress.  181,  13 
E.  C.  L.  93. 

2.  Prescott  v.  Duquesne,  48  Pa.  118. 

3.  Wool  V.  EdentOQ,   115  N.   C.   10, 


20  S.  E.  165;  s.  c,  113  N.  C.  33,  18 
S.  E.  76;  Tatham  v.  Phila.  Wardens,  2 
Phila.    (Pa.)    246. 

4.  Flandreau  v.  Elsworth,  151  N.  Y. 
473,  45  N.  E.  853,  affirming  9  Misc. 
340,  29   N.  Y.  Supp.   694. 
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chcvrhcYe  treated,^  under  a  directory  statute,  mandamus  will  not  lie  to 
regulate  the  construction  of  private  \vhar,'es,6  or,  where  there  is  an- 
other adequate  remedy,  to  compel  issuance  of  a  license  to  extend  a 
wharf, ^  or  to  control  the  discretion  of  an  officer  as  to  wharf  regula- 
tions.^ 

B.  Injunction.  —  Injunction  against  the  construction  or  mainte- 
nance of  wharves  is  elsewhere  treated.^ 

II.  WHARFAGE.  —  A.  Actions  To  Recover.  —  1.  In  General. 
The'ridit  to  collect  wharfage  rests  upon  statute;  it  is  a  franchise  de- 
penden't  upon  a  grant  from  the  sovereign  power,^^  and  is  given  as  com- 
pensation for  the  benefit  conferred  upon  commerce  and  navigation  by 
the  construction  of  piers,  wharves,  docks,  etc." 

2.  Nature  Form  and  Jurisdiction.  —  Admiralty  jurisdiction  em- 
braces wharfage  contracts  when  the  vessel  is  engaged  in  commerce 
and  na\ngation,"  and  when  a  wharfage  charge  is  a  lien  against  the 
vessel  it  may  be  enforced  by  a  proceeding  in  rem  against  the  vessel," 
or  its  proceeds,^*  or  an  action  in  personam  may  be  instituted  for  its 
collection  against  the  owner,  either  in  admiralty ,^^  or  in  a  state  or 
common  law  court.^*^ 

3.  Parties  and  Pleading.  —  In  accordance  with  the  general  rule  in 
most  jurisdictions  an  action  to  recover  wharfage  must  be  in  the  name 
of  the  real  party  in  interest,"  and  owners  of  a  wharf,  who  have  no 
interest  in  the  charge,  are  not  necessary  parties.^^  t^^^  pleadings  in 
such  actions  must  conform  to  the  general  rules  elsewhere  discussed.'*' 


5.  See  generally  the  title  "Man- 
damus." 

6.  Kennedy  v.  Washington,  3  Cranch 
C.  C.  595,  14  Fed.  Cas.  No.  7,708. 

7.  Com.  V.  Clark,  6  Phila.  (Pa.) 
498. 

8.  State  V.  Fitzpatrick,  47  La.  Ann. 
1329,  17  So.  828. 

9.  See  20  Standard  Peoc.  283. 

lb.  Flandreau  v.  Elsworth,  151  N. 
Y.  473,  45  N.  E.  853  {affirming  9  Misc. 
340,  29  N.  Y.  Supp.  694);  Walsh  r. 
New  York  Floating  Dry  Dock  Co.,  77 
N.   Y.  448. 

11.  Ex  parte  Easton,  95  IJ.  S.  68, 
24  L.  ed.   373. 

12.  See  1   Standard  Proc.  387. 

13.  Ex  parte  Easton,  95  U.  S.  68, 
24  L.  ed.  373.  See  1  Standard  Peoc. 
416,  note  20. 

14.  United  Hydraulic  Cotton-Press 
Co.  V.  The  Alexander  McNeil,  24  Fed. 
Cas.  No.  14,404. 

15.  Ex  parte  Easton,  95  U.  S.  68, 
24  L.  ed.  373. 

16.  Flandreau  v.  Elsworth,  151  N. 
Y.  473,  45  N.  E.  853,  affirming  9  Misc. 
340.  29  N.  Y.  Supp.  694;  Hastorf  v. 
Kelly,    9   Daly    (N.   Y.)    403. 
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[al    Assumpsit    for    Overlapping.— 

Adams  t".  John  R.  White  &  Son,  41 
R.  I.  157,  103  Atl.  230.  See  also,  Shin- 
kle  V.  The  Virginia  Belle,  3  Ohio  Dec. 
335. 

17.  Buckbee  v.  Brown,  21  Wend. 
(N.  Y.)  110.  iSee  generally  the  titles 
'  •  Parties ;  • '   "  Admiralty. ' ' 

[al  By  a  Part  Owner.— Eley  v.  The 
Shrewsbury,  69  Fed.  1017. 

[b]  By  an  Assignee. —  Eley  v.  The 
Shrewsbury,    69    Fed.    1017. 

[c]  By  a  Lessee. — Flandreau  v. 
Elsworth,  151  N.  Y.  473,  45  N.  E.  853, 
(affirming  9  Misc.  340,  29  N.  Y.  Supp. 
694) ;  Taylor  t?.  Beebe,  3  Eobt.  (N  .Y.) 
262. 

[d]  An  agent,  such  as  a  wharfinger 
whose  only  interest  is  the  duty  to  col- 
lect wharfage  charges,  cannot  main- 
tain an  action  to  recover  wharfage 
in  his  own  name.  Buckbee  v.  Brown, 
21   Wend.   (N.  Y.)    110. 

18.  Kelsey  v.  Murray,  18  Abb.  Pr. 
(N.  Y.)   294,  28  How.  Pr.  (N.  Y.)  243. 

19.  See  the  titles  "Admiralty;" 
"Pleading,"  and  numerous  other  titles 
dealing  with  particular  aspects  of 
pleading. 
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4.  Questions  of  Law  and  Fact.^"  —  When  the  character  of  a  float- 
ing structure  is  not  disputed,  the  question  whether  it  is  within  the 
statute  for  the  collection  of  wharfage  is  one  of  law.^^  Disputed  ques- 
tions of  fact,  such  as  whether  a  wharf  is  public  or  private,^^  or  whether 
a  particular  use  of  a  wharf  involved  liability  to  pay,^^  are  for  the  jury 
to  determine. 

B.  Remedies  for  Illegal  or  ExCESsnrE  "Wharfage.  —  The  col- 
lection of  an  illegal,^*  unauthorized,'^  or  excessive^®  wharfage  charge 
may  be  restrained  in  equity.  But  if  an  illegal  charge  be  paid,  provid- 
ing such  payment  is  not  voluntary,^'^  it  may  be  recovered  in  an  action 
at  law,^^  Under  some  statutes  a  penalty  in  the  form  of  damages  may 
be  recovered  for  an  extortionate  wharfage  charge.^* 

III.  ACTIONS  FOR  INJURIES.  — A.  To  Whahves.  —  The 
owner  of  a  wharf  or  dock,  injured  by  trespass,  unlawful  obstruction, 
or  negligent  act  of  another,  may  recover  damages  therefor  in  an  action 
at  law,^°  or  a  penalty  under  some  statutes,^^  or,  in  case  of  an  illegal 


fa]  Where  the  plaintiff  is  the  lessee 
bf  a  public  wharf,  the  fact  that  the 
lease  was  duly  made  as  authorized  by 
law  is  essential  and  should  be  shown 
in  stating  the  cause  of  action.  Taylor 
V.  Beebe,  3  Kobt.  (N.  Y.)  262. 

20.  See  generally  the  title  "Prov- 
ince of  Judge  and  Jury." 

21.  Flandreau  v.  Elsworth,  151  N. 
Y.  473,  45  N.  E.  853,  affirming  9  Misc. 
340,   29   N.   Y.   Supp.   694. 

22.  Brown  v.  Ellicott,   2   Md.   75. 

23.  St.  Louis  V.  Eagle  Pkt.  Co.,  214 
Mo.  638,  114  iS.  W.  21. 

24.  Wharf  Case,  3  Bland  (Md.)  361. 
[a]     A    municipal    corporation    may 

be  restrained  from  collecting  unreason- 
able and  discriminatory  wharfage 
charges.  Keckevoet  v.  Dubuque,  158 
Iowa  631,  138  N.  W.  540. 

25.  See  Thompson  f.  New  York,  11 
N.    Y.    115. 

26.  Silver  v.  Tobin,  28  Fed.  545; 
Ouachita  &  M.  E.  Pkt.  Co.  v.  Aiken's 
Estate,  11  Fed.  662;  Keckevoet  v.  Du- 
buque,   158    Iowa   631,    138    N.   W.   540. 

[a]  "When  judicially  determined,  the 
collection  of  the  excess  of  an  extor- 
tionate wharfage  charge  may  be  en- 
joined. Cincinnati,  P.  B.  S.  &  P.  Pkt. 
Co.  V.  Catlettsburg,  105  U.  S.  559,  26 
L.  ed.  1169. 

27.  Muscatine  v.  Keokuk  N.  L  Pkt. 
Co.,  45  Iowa  185. 

28.  Northwestern  Union  Pkt.  Co.  v. 
St.  Paul,  3  Dill.  454,  18  Fed.  Cas.  No. 
10,346. 


29.  Murphy  t?.  Voorhis,  10  Daly 
(N.   Y.)    457. 

30.  Mass. —  Hastings  v.  Grimshaw, 
153  Mass.  497,  27  N.  E.  521,  12  L.  E. 
A.  617;  Bray  ton  v.  Fall  Eiver,  113 
Mass.  218,  18  Am.  Eep.  470;  Haskell 
V.  New  Bedford,  108  Mass.  208;  Ashby 
r.  Eastern  E.  Co.,  5  Mete.  368,  38  Am. 
Dec.  426.  Mich.— See  Pittsburgh  & 
C.  Dock  Co.  V.  Detroit  Transp.  Co.,  122 
Mich.  445,  81  N.  W.  269.  N.  T.— 
Steers  v.  Brooklyn,  101  N.  Y.  51,  4  N. 
E.  7.  W.  Va.— Fry  v.  Caimpbell's  C.  C. 
Co.,  37  W.  Va.   604,   16   S.   E.   796. 

See  20  Standard  Proc.  284. 

[a]  Damages,  not  wharfage,  maybe 
recovered  for  an  obstruction.  Camden 
&  A.  E.  Co.  f.  Finch,  5  Sandf.  (N.  Y.) 
48. 

[b]  A  wharfboat,  moored  to  the 
shore  of  a  navigable  river,  is  entitled 
to  immunity  from  trespass  or  obstruc- 
tion, and  the  owner  has  the  same  rem- 
edies for  an  injury  thereto  as  the  own- 
er of  a  wharf  would  have  under  the 
same  circumstances.  Bainbridge  V. 
Sherlock,  29  Ind.  364,  95  Am.  Dec.  644. 

[c]  Collision  Caused  by  Tidal  Wave. 
Where  an  injury  to  a  wharf  or  ware- 
house thereon  is  caused  by  a  vessel 
which  is  suddenly  thrown  forward  by 
an  upheaval  in  the  tide,  an  action  for 
the  resulting  damage  is  not  maintaina 
ble.  Maryland  Casualty  Co.  v.  Mat- 
son  Nav.  Co.,  177  Cal.  610,  171  Pac. 
427. 

31.  Comrs.  of  Pilots  r.  Erie  E.  Co., 
41  N.  Y.  619,  a  firming  5  Eobt.  (N.  Y.) 
366,    for    obstructing    a    bulkhead. 
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act  which  wonUi  injure  the  wharf  by  obstructing  and  preventing  access 
to  it,  equity  will  grant  him  a  mandatory  injunction.^^  jjj  g^j,]^  actions 
the  gcuornl  rules  must  be  observed  as  to  parties,^^  pleading^*  questions 
of  law  and  fact,'=^  and  instructions.'*^ 

B.  To  Vessels  or  Cargoes.  —  Cases  involving  injuries  to  vessels  or 
cargoes  received  while  legally  on  or  occupying  a  berth  at  a  wharf  are 
not  unlike  other  actions  arising  from  negligent,  wanton,  or  unlawful 
acts,  and  are  subject  to  the  same  general  rules  of  procedure  treated 
elsewhere  throughout  this  work."  Thus,  in  such  actions,  the  general 
rules  must  be  observed  as  to  parties,'^  jury  questions,  ='^  and  instruc- 


32.  Conn. —  Frink  v.  Lawrence,  20 
Coun.  117,  50  Am.  Dec.  274.  Mass.— 
Haskell  V.  New  Bedford,  108  M'ass. 
208,  to  restrain  the  discharge  of  sewers 
into  a  private  dock.  N.  Y.—  Penniman 
r.  New  York  Balance  Co.,  13  How.  Pr. 
40;  Hudson  River  R.  Co.  v.  Loeb,  7 
Eobt.  418,  Ore.— Parker  v.  Taylor,  7 
Ore.    435. 

[a]  The  object  of  the  law  which 
confers  on  individuals  the  right  to  build 
wharves  in  front  of  their  lands  in  nav- 
igable waters  is  to  benefit  commerce 
by  facilitating  the  loading  and  unload- 
ing of  vessels,  and  not  to  destroy 
neighboring  wharves  and  docks;  and 
therefore  one  of  two  contiguous  own- 
ers of  land,  whose  wharf  is  about  to  be 
obstructed  by  the  other  owner,  is  en- 
titled to  an  injunction  restraining  the 
erection  of  the  obstruction.  Frink  v. 
Lawrence,  20  Conn.  117,  50  Am.  Dec. 
274. 

33.  See  generally  the  titles  "In- 
junctions ; "    • '  Parties. ' ' 

[a]  Action  by  an  assignee  to  recover 
for  an  injury.  See  Maryland  Casualty 
Co.  V.  Matson  Nav.  Co.,  177  Cal.  610, 
171  Pac.  427. 

[b]  By  lessees  in  possession  to  en- 
join an  obstruction.  Hudson  River  R. 
Co.  f.  Loeb,   7  Robt.   (N.  Y.)   418. 

[c]  Obstructing  Public  Wharf.— An 
individual  cannot  maintain  a  private 
action  for  damages  for  a  common  nui- 
sance occasioned  by  obstructing  a  pub- 
lic wharf.  Dougherty  f.  Bunting,  1 
Sandf.    (N.   Y.)    1. 

34.  See  generally  the  titles  "In- 
junctions;" "Injuries  to  Persons  and 
Property;"   "Negligence." 

[a]  That  the  plaintiff  was  without 
fault  or  negligence  need  not  bo  alleged 
in  an  action  by  a  wharfinger  against 
a  steamboat  company  for  an  injury  to 
plaintiff's  wharf  by  defendant's  boats 
striking  it  and  preventing  access  there- 
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to  while  lying  at  a  rival  wharf.  Bain- 
bridge  V.  'Sherlock,  29  Ind.  364,  95  Am. 
Dec.  644. 

35.  See  the  title  "Province  of 
Judge  and  Jury." 

[a]  Defendant's  negligence  is  for 
the  jury.  Alaska  S.  S.  Co.  v.  Collins, 
127  Fed.  937,  62  C.  C.  A.  569;  Pittsburgh 
&  C.  Dock  Co.  V.  Detroit  Transp.  Co., 
122   Mich.  445,  81   N.   W.  269. 

36.  See  generally  the  title  "In- 
structions." 

[a]  A  requested  instruction  is  prop- 
erly refused  where  it  is  fully  covered 
in  the  general  charge.  Pittsburgh  & 
C.  Dock  Co.  V.  Detroit  Transp.  Co.,  122 
Mich.  445,  81  N.  W.  269.     ' 

[b]  Instruction  Applicable  to  Law 
and  Evidence. — Where  the  uncontra- 
dicted and  unexplained  evidence  shows 
that  on  a  calm,  clear  day  the  defend- 
ant's vessel  was  thrown  against  and 
injured  the  plaintiff's  wharf,  it  is 
proper  to  instruct  the  jury  that  this  is 
prima  facie  and  sufficient  evidence  of 
negligence  by  the  defendant.  Inland 
&  Sea  Board  Coasting  Co.  v.  Tolson, 
139  U.  S.  551,  11  Sup.  Ct.  653,  35  L. 
ed.   270. 

37.  See  generally  the  titles  "Ad- 
miralty;" "Injuries  to  Persona  and 
Property;"    "Negligence." 

38.  See  generally  the  titles  "Ad- 
miralty;   "Parties." 

[a]  An  action  is  not  maintainable 
against  the  lessor  of  a  wharf,  who  has 
no  interest  in  its  operation,  for  neg- 
ligence resulting  in  an  injury  to  a  ves- 
sel. Hastorf  v.  Leonhard  Michel  Brew. 
Co.,  248  Fed.  835. 

39.  See  generally  the  title  "Prov- 
ince of  Judge  and  Jury." 

[a]  The  question  of  assumption  of 
risk  is  for  the  jury.  Michand  v.  Grace 
Harbor  Lumb.  Co.,  122  Mich.  305,  81 
N.  W.  93. 

[b]  The   question    of    contributory 
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tions." 

C.  To  Individuals.  —  Actions  to  recover  damages  for  personal  in- 
juries caused  by  the  negligence  of  any  one  responsible  for  the  con- 
struction and  maintenance  of  a  wharf  are,  likewise,  subject  to  the 
general  rules  relating  to  actions  for  injuries  to  the  person.*^  Under 
conflicting  evidence,  negligence  of  the  defendant,*^  the  plaintiff's  con- 
tributory negligence,*^  and  whether  or  not  the  wharf  was  in  a  reason- 
ably safe  condition,**  are  questions  to  be  determined  by  the  jury.*^  In- 
structions should  be  based  on  the  law  applicable  to  the  ease.*® 


negligence  is  for  the  jury.  Nickerson 
V.  Tirrell,  127  Mass.  236;  Vroman  v. 
Eogers,  132  N.  Y.  167,  30  N.  E.  388, 
afirming,  5   N.  Y.  Supp.  426. 

40.  See  generally  the  title  "In- 
structions. ' ' 

[a]  Instructions  based  upon  the  law 
and  the  evidence,  see  Mass. — iNicker- 
son  V.  Tirrell,  127  Mass.  236.  Miss.— 
Merchants'  Wharf -Boat  Assn.  v.  Heid- 
ingsfelder,  64  Miss.  678,  2  So.  242. 
N.  T.— Vroman  v.  Rogers,  132  N.  Y. 
167,  30  N.  E.  388,  affirming  5  N.  Y. 
Supp.   426. 

41.  See  generally  the  titles  "Inju- 
ries to  Persons  and  Property;"  "Neg- 
ligence. ' ' 

[a]  Collision  With  Wharf  Built 
Without  License. —  Fuller  r.  Andrew, 
230   Mass.   139,   119   N.   E.   694. 


42.  Hart  v.  Delaware,  L.  &  W.  R. 
Co.,  76  Hun  296,  27  N.  Y.  Supp.  767; 
Gregg  V.  King  County,  80  Wash.  196, 
141    Pac.    340,    Ann.    Cas.    1916C,    135. 

43.  Gregg  v.  King  County,  80  Wash. 
196,  141  Pac.  340,  Ann.  Cas.  1916C,  135. 

44.  New  Orleans,  M.  &  R.  R.  Co.  V. 
Hanning,  15  Wall.  (U.  S.)  649,  21  L. 
ed.  220. 

45.  See  generally  the  title  "Prov- 
ince of  Judge  and  Jury." 

46.  U.  S.— Plant  Inv.  Co.  v.  Cook, 
74  Fed.  503,  20  C.  C.  A.  625.  Mass.— 
Murphy  v.  Stanley,  136  Mass.  133; 
Wendell  v.  Baxter,  12  Gray  494.  Wis 
Propsom  r.  Leathern,  80  Wis.  608,  50 
N.  W.   586. 

See  generally  the  title  "Instruc- 
tion!." 


WHORE.  —  See  Disorderly  House ;  Prostitution. 


WILFULLY.  —  See  Indictment  and  Information. 

Vol  XXVI 


WILLS 

By   the    Editorial    Staff 


I.    PROBATE  AND  ESTABLISHING  OF  WILLS,   170 

A.  Generally,  170 

1.  Definition  and  Scope,  170 

2.  Propriety  and  Necessity,  172 

a.  At  Common  Law^  172 

b.  Under  Modern  Statutes,  173 

3.  What  May  Be  Prolated,  174 

a.  Generally,  174 

b.  Invalidity  or  Impossibility  of  Executing  Provi- 

sions, 175 
e.     Joint  and  Mutual  Wills,  176 
d.     Copy  of  Will,  176 

4.  3Iodes  of  Prolate,  111 

5.  Nature  of  Proceeding,  178 

6.  Conditions  Precedent,  180 

7.  Dismissal,  Withdrawal  and  Consolidation,  180 

8.  Abatement  and  Bevivor,  182 

9.  Agreements  as  to  Probate  and  Contest,  183 

a.  Generally,  183 

b.  Statutes,  184 

c.  Enforcement,  185 

B.  Possession  and  Production  of  Will,  185 

C.  Proceedings  for  Probate  and  Opposition  Thereto,  187 

1.  Statutory  and  Code  Begulation,  187 

2.  Jurisdiction  and  Venue,  188 

a.  Generally,  188 

b.  As  Affected  by  Situs  of  Property,  189 

c.  In  What  County,  190 

d.  Change  of  Venue,  190 

e.  Particular  Courts  and  Officers,  190 

3.  Tims  for  Probate,  193 

a.  Generally,  193  ^  , 

b.  Ante  Mortem  Probate  or  Adjudication,  193 
(I.)       Generally,  193 

(II.)     Cancellaiion  of  Will  of  Incompetent,  194 

4.  Parties  Generally,  194 

5.  W/w  Mo?/  or  Should  Be  Parties  Proponent,  195 

a.  Generally,  195 

b.  Estoppel,  197 

Vol.  XXVI 


WILLS  1^^ 

6.  Petition  or  Application,  198 

a.  Written  or  Oral,  198 

b.  Conte7its,  199 

c.  yerificatioTi,  200 

d.  Amendment,  201 

7.  Notice  or  Process^  201 

8.  Opposition  to  Prolate,  204 

a.  Propriety  and  Necessity,  204 

b.  Ttni-e   /or,  204 

e.  Who  May  Oppose,  204 

d.  Alignment  of  Parties,  209  , 

e.  i^orm    ancZ    Contents    of    Opposition    or  Ohjeo- 

tions,  209 
(I.)       Generally,  209 
(II.)     Statement    of   Interest    and    Grounds  of 

Objection,  210 
(III.)   Verification^  210 

f.  Subsequent  Pleadings,  211 

g.  J.we«<Zme%is,  211 
9.     Continuance,  211 

10.  Zssifes,  212 

a.  Generally,  212 

b.  /ssite  as  to  Interest  of  Objector  and  Its  Deter- 

mination,  215 

11.  Bearing,  216 

a.  Generally,  216 

b.  On  Contest  or  Opposition,  217 
(I.)       Submission  to  Jury,  217 

(II.)     Procedure  on  Hearing  or  Trial,  221 

12.  Findings  and  Judgment  or  Decree,  223 

a.  Generally,  223 

b.  Parfia?  Probate,  227 

D.     Revoking,  Setting  Aside    and    Contesting    Probate  or 
Denial  Thereof,  229 

1.  Generally,  229 

2.  Setting  Aside  Order  or  Decree,  229 

a.  7)1  Probate  Court,  229 
(I.)       Generally,  229 
(II.)     Grounds,  231 
(III.)   Twi^,  232 
(IV.)   Procedure,   233 

b.  /h  Equity,  234 

3.  Contest  After  Probate,  236 

a.  Generally,  236 

b.  W/iere  Sf^afe  /.?  a  Beneficiary,  237 

Vol.  XXVI 


166  WILLS 


c.  Jurisdiction,  237 

(I.)        Generally,  237 
(II.)     In  Equity,  238 
(III.)   Venue,  239 

d.  Nature  and  Effect  of  the  Proceedings,  239 

e.  Grounds,  241 

f.  Time  for,  241 

(I.)       Generally,  241 
(II.)     When  Time  Begins  to  Bun,  242 
(III.)   What  Constitutes  Cowmiencement,  242 
(IV.)    Necessity  of  Completing  Contests,  243 
(V.)     Exception  as  to  Persons   Under  Disabil- 
ity, 243 
(A.)     Generally,  243 

(B.)     Effect  On  Persons  Not  Under  Dis- 
ability, 244 
(VI.)  Estoppel     Before     Lapse     of     Statutory 

Period,  245 
(VII.)  Laches,  245 

g.  Who  May  Contest,  245 
(I.)       Generally,  245 

(II.)     Effect  of  Contest  Before  Probate,  249 

(III.)     Estoppel,  249 

(IV.)  Pleading   and  Determining  Interest,   250 
h.    Parties,  250 
i.    Procedure  in  General,  254 
j.     Complaint,  Petition,  or  Bill,  254 

(I.)       Generally,  254 

(II.)     Form  and  Contents,  254 
(A.)     Generally,  254 
(B.)     Statemeni     of     Grounds    of    Con- 
test, 255 
(C.)     Showing  Interest,  257 

(III.)   Amendment,  258 

(IVJ  Joinder  and  Mtdtifariousness,  258 

(V.)     Cross  Petition,  259 
k.     Process  or  Citation,  259 
1.     Subsequent  Pleadings,  260 
m.     Issues,  260 

(I.)       Generally,  260 

(II.)     Admissions  and  Agreements,  262 
n.     Trwi  or  Hearing,  263 

(I.)     Generally,  263 

(II.)     Juri/  Tn'ai,  264 


Vol.  XXVI 


'  WILLS  161 

(III.)  Questions  of  Law  and  Fact  and  Submis- 
sion to  Jury,  265 
(A.)      Generally,  265 
(B.)     Nonsuit,  268 
(C.)     Directing  Verdict,  268 
(D.)     Demurrer  to  Evidence,  269 
o.     Verdict,  Findings  and  Judgment^  269 
4.     Revoking  or  Contestiiig  Denial  of  Probate,  270 

E.  Interlocutory  Relief,  270 

F.  New  Trial,  271 

1.  Generally,  271 

2.  Proceedings,  271 

a.  Generally,  271 

b.  Tf/iere  Motion  Made,  272 

3.  -4.5  Prerequisite  to  Appellate  Review,  272 

G.  Appeal  and  Review,  272 

1.  Generally,  272 

2.  Jurisdiction,  274 

3.  Nature  of  Proceedings,  274 

4.  W/io  i¥at/  Appeal,  275 

5.  Orders  and  Decrees  Appealable,  278 

6.  Time  /or  Appeal,  281 

7.  Taking  and  Perfecting  Appeal,  282 

a.  Generally,  282 

b.  Parties,  285 

c.  Record,  285 

8.  .E#cc#  0/  Appeal,  286 

9.  Nature  and  Scope  of  Review,  287 

a.  Generally,  287 

b.  Questions  Not  Raised  Below,  289 

c.  Review  of  Findings  and  Verdict,  289 

10.  Determination  and  Disposition,  291 

a.  Generally,  291 

b.  Harmless  Error,  292 

c.  Dismissal,  292 

d.  Tmi  or  Hearing  De  Navo,  293 

e.  Disposition,  295 

11.  Joiijf  and  Separate  Appeals,  297 

H.     Taxing    or  Allowing    Costs,   Expenses    and   Attorney's 
Fees,  297 

1.  Elements  of  Problem,,  297 

2.  Statutory  Basis,  297 

3.  Discretion,  298 

4.  Contest,  299 

a.     Generally,  299 

Vol.  XXVI 


168  WILLS 

b.     To  or  Against  Proponent  or  Defender  of  Will,  299 
(I.)       Generally,  299 
(II.)     Contest  Before  Prolate,  300 
(A.)     Representative,  300 
(B.)     Beneficiary,  301 
(C.)     When  Guilty  of  Fraud,  301 
(D.)     Taxing    Attorney)' s    Pees    Against 
Proponent,  302 
(III.)   Contest  After  Prolate,  302 
(A.)     Generally,  302 
(B.)     Party  Guilty  of  Fraud,  303 
e.     To  or  Against  ContestaAit,  303 
(I.)       Successful  Contestant,  303 
(II.)     TJnsuccessful  Contestant,  304 

d.  Adjustment    or    Apportionment    According    to 

Benefits,  305 

e.  Administrator,  305 
(I.)       Generally,  305 

(II.)     Adm\inistrator   With   Will  Annexed,   305 

f.  Guardian  Ad.  Litem,  306 

g.  Witness  Fees,  306 
.  h.     On  Appeal,  306 

i.     As  Against  Creditors  of  Estate,  307 

5.  Procedure,  307 

a.  Generally,  307 

b.  Determining  Party's  Good  Faith,  308 

6.  Security  for  Costs,  308 

I.     Conclusiveness  and  Effect  of  Adjudication,  308 

1.  Generally,  308 

2.  Matters  Concluded,  309 

3.  Personalty  and  Bealty,  311 

4.  Persons  Concluded,  312 

5.  Collateral  Attack,  313 

6.  Prolate  of  Later  Will,  316 

7.  DewiaZ  of  Prolate,  317 

8.  Foreign  Decree,  318 
J.     Nuncupative  Wills,  318 

K.    Prolate  of  Lost  or  Destroye'd  Wills,  319 

1.  Generally,  319 

2.  J7i  W/ia*  Court,  319 

3.  Pleading  and  Proceedings,  320 

4.  Prolate  of  Part,  321 

L.     Foreign  Wills  and  Prolate,  323 

1.     Necessity  of  Prolate  of  Foreign  Will.  323 

Vol  XXVI 


WILLS  169 

2.  Original  Prolate,  324 

a.  Generally,  324 

b.  Secondary  Proof,  325 

3.  Ancillary  Probate,  325 

a.  Statutory  Provisions^  325 

b.  Proceedings,  326 

(I.)       Generally,  326 
(11.)     Contest,  328 
(III.)   S'effwg  JLsi(?e  Decree,  329 
(IV.)  Efect  of  Decree,  329 
e.     Conclusiveness  and  Effect  of  Foreign  Decree,  329 

II.    CONSTRUCTION  AND  REFORMATION  OF  WILLS,  332 

A.  At  Law,  332 

B.  In  Equity,  332 

1.  Jurisdiction,  332 

a.  In  the  Absence  of  Statute,  332 
(I.)       Generally,  332 

(II.)     Reformation,  336 

b.  Under  Statute,  337  ^ 
e.     Of  Federal  Courts,  338 

d.  Conflict  of  Jurisdiction  of  Probate  and  Chan- 

cery Courts,  338 

e.  Conilict   of  Jurisdiction  as  Between   Courts   of 

Different  States,  340 
1    Effect  of  Remedy  at  Law,  340 
g.    Effect    of   Provisions   Conferring    Power    Upon 

Executor,  340 

2.  Proceedings  Generally,  340 

8.    Necessity  of  Prior  Prolate  of  Will,  341 

4.  Necessity  for  Construction  of  Will  as  Affecting  Right 

to  Maintain  Suit,  341 

5.  Parties,  343 

a.  In  General,  343 

b.  Parties  Plaintiff,  343 
e.    Parties  Defendant,  345 
d.    Intervention,  347 

6.  Pleadings,  347 

a,  0/  Plaintiff,  347 

b.  0/  Defendant,  349 

7.  Hearing  and  Determination,  350 

8.  ^#ec#  0/  Decree,  351 

9.  Review,  352 
10.     Cost9,  353 

C-    B?/  Probate  Courts,  356 

Vol.  XXVI 


170 


WILLS 


III     ACTIONS  OR  PROCEEDINGS  GROWING  OUT  OP  THU 
BREACH  OF  CONTRACT  TO  MAKE  WILL,  359 

A.  Fcmedics  Generally,  359 

B.  Action  for  Damages,  361 

C.  Equitable  Relief,  361 

D.  Action  for  Value  of  Services,  365 

IV.    ACTIONS  TO  CHARGE  LEGACIES  ON  ESTATE,  365 

A.  In  Equity,  365 

1.  Generally,  365 

2.  Effect  Other  Remedies,  366 

3.  Conditions  Precedent,  366 

4.  Jurisdiction,  366 

5.  Parties,  366 

6.  Pleadings,  367 

7.  Decree,  368 

B.  At  Law,  369 

C.  In  the  Prolate  Court,  369 

CROSS-REFERENCES: 

Decedents'  Estates;  Inheritance; 

Executors  and  Administrators ;         Probate  Courts. 

For  forms,  see  9  Standard  Proc.  1276,  et  seq. 
For  further  references  and  cross-references,  see  the  index  to  this 
work  and  the  cross-references  throughout  this  article. 

I.  PROBATE  AND  ESTABLISHING  OF  WILLS.  — A.  Gen- 
erally.—  1.  Definition  and  Scope.  —  In  a  broad  sense  the  term 
"probate"  applies  generally  to  the  administration  and  distribution 
of  decedent's  estates  in  the  courts  provided  for  that  purpose,^  but 
when  used  strictly  and  technically  it  relates  to. proving  the  will  before 
the  officer  or  tribunal  having  jurisdiction  to  determine  its  validity.^ 


1.  111. — In  re  Mortenson's  Estate, 
248  111.  .520,  94  N.  E,  120,  21  Ann.  Cas. 
251;  Dibble  v.  Winter,  247  111.  243,  262, 
03  N.  E.  145,  la. — Reno  v.  McCully, 
65  Iowa  629,  22  N.  W.  902.  Minn.— 
Johnson  v.  Harrison,  47  Minn.  575,  50 
N.  W.  923,  28  Am.  St.  Rep.  382.  R.  I. 
Dawley  v.  Probate  Court,  16  R.  I.  694, 
19    Atl.    248. 

[a]  "Probate  matters"  mean  mat- 
ters pertaining  to  the  settlement  of  the 
estates  of  deceased  persons.  Fraekel- 
ton  V.  Masters,  249  111.  30,  94  N.  E. 
124. 

2.  111.— In   re   Mortenson's  Estate, 
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248  111.  520,  94  N.  E.  120,  21  Ann.  Cas. 
251;  Dibble  v.  Winter,  247  111.  243,  262, 
93  N.  E.  145;  Sehofield  v.  Thomas,  231 
111.  114,  83  N.  E.  121.  la.— Eeno  v. 
McCtilly,  65  Iowa  629,  22  N.  W.  902. 
Md.— Bradley  v.  Bradley,  119  Md.  645 
652,  87  Atl.  390;  Warford  v.  Colvin,  14 
Md  532,  555.  Pa.— McCay  v.  Clayton, 
119  Pa.  133,  12  Atl.  860. 

fa]  Probate  means  proof  of  the  will 
by  the  proper  tribunal.  Decker  v. 
Fahrenholtz,  107  Md.  515,  68  Atl.  1048, 
72  Atl.  339;  Warford  v.  Colvin,  14  Md. 
532. 

[b]    Bouvier  defines  the  probate  of 
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It  involves  a  judicial  determination  that  the  instrument  offered  is  the 
last  will  of  the  alleged  testator,^  and  is  therefore  a  judicial,  not  a 
ministerial,  act,*  The  mere  filing  of  the  instrument^  or  testimony  of 
the  witnesses^  does  not  constitute  probate. 

Probate  includes  everything  which  is  essential  to  an  adjudication 
that  the  instrument  or  words  in  question  are  the  last  will  of  the 
decedent.'^    It  does  not  involve,  however,  the  construction  or  validity 


a  will  to  be:  "The  proof  before  an 
officer  authorized  by  law  that  an  in- 
strument offered  to  be  proved  or  re- 
corded is  the  last  will  and  testament  of 
the  deceased  person  whose  testamen- 
tary act  it  is  alleged  to  be."  2  Bouv. 
L.  Diet.,  title,  Probate  of  Wills. 
Quoted  in  Shevalier  v.  State,  85  Neb. 
366,  123  N.  W.  424,  19  Ann.  Cas.  361; 
Pettit  V.  Black,  13  Neb.  142,  151,  12 
N.  W.  841.  See  also  Miller  v.  Hender- 
son, 212  Pa.  263,  61  Atl.  913. 

3.  Tilghman  v.  France,  99  Md.  611, 
59  Atl.  277. 

[a]  By  the  probate  of  a  •will  is 
meant  "the  evidence  jurisdictional 
and  otherwise  presented  to  the  court, 
together  with  the  judicial  determina- 
tion of  the  surrogate  upon  that  evi- 
dence." Vanderpoel  v.  Van  Valken- 
burgh,  6  N.  Y.  190. 

[b]  Judicial  Determination. — No- 
tarial Will. — The  term  "probate"  as 
used  in  the  code  providing  for  an- 
cillary probate  of  wills  probated  else- 
where, "implies  a  judicial  determina- 
tion, 'A  probate  is  a  judicial  act  of  a 
court  having  competent  jurisdiction.' 
Stevens'  Executors  v.  Smart,  4  N.  C. 
83.  It  may  be  true  that  in  some  coun- 
tries a  notarial  will  needs  no  admis- 
sion to  probate.  It  proves  itself.  But 
the  legislature,  familiar  with  our  juris- 
prudence, did  not  use  the  words  'ad- 
mitted to  probate'  in  such  a  sense." 
In  re  Connell's  Will,  221  N.  Y.  190,  116 
N.  E.  986,  holding  Quebec  notarial 
will  not  "probated." 

4.  See  the  following:  111. — People 
V.  Knickerbocker,  114  111.  539,  2  N.  E. 
507,  55  Am.  Eep.  879,  since  the  creation 
of  the  probate  court.  For  earlier  rule 
in  Illinois,  see  Ferguson  v.  Hunter,  7 
111.  657,  and  Ayres  v.  CHnefelter,  20 
111.  465,  473.  Ind.— Fort  v.  White,  54 
Tnd.  App.  210,  101  N.  E.  27.  Ky.— 
In  re  Payne's  Will,  4  T.  B.  Mon.  422. 
La.— Balfour  r.  Chew,  5  Mart.  (N.  S.) 
517.  Miss. — Fotheree  v.  Lawrence,  30 
Miss.  416.  Mo. — Stowe  r.  Stowe,  140 
Mo.  594,  41  S.  W.  951;  Snuffer  v.  How- 


erton,  124  Mo.  637,  28  S.  W.  166;  Eod- 
ney  v.  McLaughlin,  97  Mo.  426,  9  S. 
W.  726.  N.  J.— Kyno's  v.  Exr.  Eyno's 
Admr.,  27  N.  J.  Eq.  522.  N.  C— Ed- 
wards V.  White,  103  S.  E.  901;  MeClure 
r.  Spivey,  123  N.  C.  678,  31  S.  E.  857; 
Stevens'  Exrs.  v.  Smart's  Exrs.,  4  N. 
C.  83.  Ohio. — Methodist  Episcopal 
Church  Miss.  Soc.  v.  Ely,  56  Ohio  St. 
405,  47  N.  E.  537.  Pa.— Stout  v. 
Young,  217  Pa.  427,  66  Atl.  659;  In  re 
Shoenberger's  Estate,  139  Pa.  132,  20 
Atl.  1050;  Jordan's  Estate,  13  Pa.  Co. 
Ct.,  506,  affirmed,  161  Pa.  393,  29  Atl. 
3.  Va. — Queensbury  v.  Vial,  123  Va. 
219,  96  S.  E.  173. 
See  infra,  I,  A,  5. 

5.  See  infra,  this  note. 

[a]  The  mere  filing  of  a  will  with 
the  surrogate  does  not  amount  to  pro- 
bate of  it  and  does  not,  therefore,  estab- 
lish its  validity  so  as  to  defeat  an 
application  for  letters  of  administra- 
tion. Matter  of  Billet's  Estate,  187 
App.  Div.  309,  175  N.  Y.  Supp.  482. 

6.  See   infra,   this   note. 

[a]  The  probate  does  not  consist  in 
the  mere  swearing  of  the  witnesses. 
There  must  be  some  affirmative  order 
or  act  by  some  constituted  authority  in 
addition  to  the  mere  swearing  of  the 
witnesses  to  constitute  a  probate  of 
the  will.  Tilghman  V.  France,  99  Md. 
611,  59  Atl.  277. 

7.  See  infra,  T,  I,  2, 

|"a]  It  not  only  involves  (1)  the 
testamentary  capacity  of  the  testator, 
his  residence  within  the  jurisdiction 
and  the  sufficiency  of  the  execution  of 
the  will,  but  also  involves  the  fact 
that  the  instrument  probated  is  testa- 
mentary in  character.  Bradlev  v.  Brad- 
ley, 119  Md.  645,  87  Atl.  390.  (2) 
Probate  of  a  will  "is  proving  the  in- 
strument purporting  to  be  a  will  to 
have  been  signed  by  the  testator  in 
the  presence  of  at  least  two  witnesses, 
who  at  his  request,  signed  the  same  as 
witnesses,  and  that  the  testator,  at  the 
time  of  the  execution  thereof,  was  of 
sound  mind."    Pettit  v.  Black,  13  Neb. 
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of  the  provisions  of  the  wilP  nor  their  execution.' 

2.  Propriety  and  Necessity.  —  a.  At  Common  Law  and  before 
the  modern  statutory  system  of  probate  procedure  there  was  no  such 
thing  as  the  probate  of  a  will  by  a  proceeding  in  reni.^"  If  the  will 
disposed  of  personalty  it  could  be  proved  in  the  ecclesiastical  courts;" 
but  in  so  far  as  it  disposed  of  real  property  such  ecclesiastical  pro- 
bate was  not  recognized.^"  In  the  latter  case  the  devisee  was  forced 
to  prove  the  will  as  a  muniment  of  title  in  every  case  in  which  his 
title  was  in  issue.^^  If  not  in  possession  he  might  base  an  action  of 
ejectment  upon  the  will;"  but  if  in  possession  he  could  bring  a  suit 
in  equity- similar  to  a  quiet  title  suit.^^ 


142,  151,  12  N.  W.  841,  quoted  in  She- 
valier  v.  State,  85  Neb.  366,  123  N.  W 
424,  19  Ann.  Cas.  361.  See  Walker  v 
Bhresman,  79  Neb.  775,  113  N.  W.  218. 

8.  See  infra,  I,  C,  10,  a. 

9.  See  infra,  this  note,  and  also 
iiifra,  I,  A,  10,  a,  and  the  title  "Dece- 
dents'  Estates." 

[a]  "To  probate  a  will  is  not  to 
execute  it.  To  probate  involves  only 
a  determination  that  the  will  was  duly 
signed  and  published,  and  that  the 
testator  was  campetent  to  make  it.  It 
simply  establishes  the  validity  of  the 
will.  Its  execution  comes  after  its 
probate.  The  executor  has  no  control 
over  the  estate  until  the  probate  of 
the  will."  In  re  Lamb's  Estate,  122 
Mich.  239,  80  N.  W.  1081. 

10.  Jn  re  Baker's  Estate,  170  Cal. 
578.  150  Pae.  989. 

[a]  At  Common  Law. — "Wills  de- 
vising real  property  were  not  probated. 
If  valid,  they  took  effect  immediately 
on  the  death  of  the  testator.  As  muni- 
ments of  title,  they  were  proved,  in 
ejectment  or  partition  suits  in  the 
same  manner  as  deeds  were.  This  led 
to  the  result  that  a  will  might  be  ad- 
judged valid  in  one  jurisdiction  and 
invalid  in  another.  *  *  *  The  ecclesi- 
astical courts  had  jurisdiction  of  testa- 
ments bequeathing  personalty.  These 
were  required  to  be  probated,  either 
in  'common  form'  or  in  'solemn  form.' 
The  former  was  without  notice  to  the 
next-  of  kin,  while  the  latter  involved 
a  proceeding  requiring  notice  to  all 
persons  interested,  and  was  effective 
against  all.  *  *  *  However,  if  realty 
and  personalty  were  devised  and  be- 
queathed by  the  same  instrument,  the 
ecclesiastical  court  probated  it;  but  the 
probate  was  not  noticed  by  the  com- 
mon-law   courts   in    respect    to    realty. 
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McArthur  v.  Scott,  113  U.  S.  340,  5 
Snp.  Ct.  652,  28  L.  ed.  1015."  €raw- 
fordsville  Trust  Co.  v.  Eamsey,  178  Ind. 
258,  98  N.  E.  177. 

11.  In  re  Baker's  Estate,  170  Cal. 
578,  150  Pac.  989;  In  re  Hoscheid's 
Estate,  78  Wash.  309,  139  Pac.  61. 

Modes  of  probate,  see  i7ifra,  I,  A,  4. 

12.  Cal.— 7n  re  Baker's  Estate,  170 
Cal.  578,  150  Pae.  989.  Ind.— Craw- 
fordsville  Trust  Co.  v.  Eamsej',  178 
Ind.  258,  98  N.  E.  177.  N.  J.— Craw- 
ford V.  Lees,  84  N.  J.  Eq.  324,  93  Atl. 
201. 

13.  Cal.— In  re  Baker's  Estate,  170 
Cal.  578,  150  Pac.  989.  111.— Dibble  v. 
Winter,  247  111.  243,  260,  93  N.  E.  145. 
Ind. — Crawfordsville  Trust  Co.  V.  Eam- 
sey, 178  Ind.  258,  98  N.  E.  177. 

14.  In  re  Hoscheid's  Estate,  •  78 
Wash.  309,  139  Pac.  61. 

15.  Stevens  v.  Myers,  62  Ore.  372, 
121  Pac.  434,  126  Pac.  29. 

[a]  Until  the  statute  creating  the 
probate  court  (about  1857,  20  &  21 
Vict.  c.  77),  there  was  no  jurisdiction 
whatever  to  admit  a  will  of  land  to 
probate;  the  only  mode  of  testing  the 
validity  of  such  will  was  by  an  action 
of  ejectment  between  the  heir  and  the 
devisee.  If  the  devisee  is  in  pos- 
session, be  cannot,  of  course,  bring  an 
action  of  ejectment,  but  must  wait  an 
action,  brought  by  the  heir.  For  this 
reason,  to  enable  the  devisee  to  test 
the  validity  of  the  will  at  once  and  to 
relieve  him  of  the  cloud  Jianging  in- 
definitely over  his  title  from  the  heir^s 
adverse  claim,  he  might  bring  a  suit 
in  equitv  against  the  heir  like  a  mod- 
ern suit  to  quiet  title,  to  test  the  valid- 
ity or  authenticity  of  the  will.  Stev- 
ens V.  Myers,  62  Ore.  372,  126  Pac.  29, 
121  Pac.  434. 
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b.  Under  Modern  Statutes.  —  The  unsatisfactory  situation  at  com- 
mon law,  as  to  the  proof  of  wills,  resulted  in  statutes,  in  both  Eng> 
land  and  America  creating  probate  courts  with  jurisdiction  of  the 
proof  and  contest  of  wills^"  in  proceedings  in  rem,  the  decree  in  which 
binds  the  world  not  only  as  to  personalty  but  generally  as  to  realty.^^ 
Under  this  statutory  system  a  will  cannot  be  relied  upon  either  in  a 
court  of  equity  or  law,  as  a  muniment  of  title  to  personalty  or  realty, 
until  it  has  been  regularly  probated^^  in  the  proceedings  provided 
for  that  purpose.^^ 

This  rule  applies  to  a  codicil  as  well  as  to  the  original  will,2°  to  lost 


16.  In  re  Baker's  Estate,  170  Cal. 
578,  150  Pac.  989.  See  the  statutes 
and   infra,  I,   C. 

17.  See  infra,  I,  I,  3. 

18.  U.  S. — Wilkinson  V.  Leland,  2 
Pet.  627,  7  L.  ed.  542.  Ala— Collum 
V.  Price,  185  Ala.  556,  64  So.  88;  Good- 
man v.  Winter,  64  Ala.  410,  38  Am. 
Eep.  13.  Ark.— Myar  v.  Mitchell,  72 
Ark.  381,  80  S.  W.  750;  Janes  v.  Wil- 
liams, 31  Ark.  175.  But  see  Arrington 
V.  McLemore,  33  Ark.  759.  Cal.— Rob- 
erts V.  Eoberts,  168  Cal.  307,  142  Pac. 
1080;  In  re  Christensen 's  Estate,  135 
Cal.  674,  68  Pac.  112;  McDaniel  v. 
Pattison,  98  Cal.  86,  27  Pac.  651,  32 
Pac.  805;  Castro  v.  Eichardson,  18 
Cal.  478.  Ga.— Chidsey  v.  Brookes,  130 
Ga.  218,  60  S.  E.  529,  14  Ann.  Cas.  975. 
111.— Hicks  V.  Deemer,  187  111.  164,  58 
N.  E.  252.  Ind.— Pitts  v.  Melser,  72 
Ind.  469;  Eogers  v.  Stevens,  8  Ind.  464. 
la.— Otto  V.  Doty,  61  Iowa  23,  15  N. 
W.  578.  Kan. — Meyers  v.  Smith,  50 
Kan.  1,  31  Pac.  670.  Ky.— Barnes  v. 
Edward,  17  B.  Mon.  632.  Me.— Cousens 
V.  Biddeford  Advent  Church,  93  Me. 
292,  45  Atl.  43,  5  Prob.  Eep.  Ann.  312. 
Mass. — Dublin  v.  Chadbourn,  16  Mass. 
433.  Mich. — Eiehards  v.  Pierce,  44 
Mich.  444,  7  N.  W.  54.  Miss. — Fotheree 
V.  Lawrence,  30  Miss.  416.  Mo. — 
Snuffer  v.  Howerton,  124  Mo.  637,  28 
S.  W.  166,  confirmation  by  court  of 
clerk's  action  in  vacation  is  necessary. 
Neb.— Pettit  v.  Black,  13  Neb.  142, 
152,  12  N.  W.  841.  N.  H.— Barstow  v. 
Sprague,  40  N.  H.  27.  Ohio. — Swazey's 
Lessee  v.  Blackman,  8  Ohio  5.  Tex. — 
Moursund  v.  Priess,  84  Tex.  554,  19 
S.  W.  775  Ochoa  v.  Miller,  59  Tex. 
460;  Tynan  V.  Paschel,  27  Tex.  286,  84 
Am.  Dee.  619;  Jung  v.  Peterman  (Tex. 
Civ.  App.),  194  S.  W.  955;  Milner  v. 
Sims  (Tex.  Civ.  App.),  171  S.  W.  784. 


Wis.— Marshall    v.    Pinkham,    52    Wis. 
572,  9  N.  W.  615,  38  Am.  Eep.  756. 

[a]  "The  reason  is,  the  statute  has 
provided  the  mode  of  establishing  the 
validity  of  the  will  and  the  court  to 
determine  the  same,  and  until  such 
court  has  declared  it  a  valid  will,  it 
is  not  evidence  in  favor  of  the  party 
claiming  under  it.  And  these  pro- 
visions are  reasonable,  as  they  provide 
the  mode  to  establish  the  authenticity 
of  the  instrument  and  the  sanity  of 
the  testator,  and  make  the  will  a  mat- 
ter of  public  -eeord."  Pettit  v.  Black, 
13  Neb.  142,  152,  12  N.  W.  841. 

[b]  A  will  has  no  effect  until  pro- 
bated. Succession  of  McDermott,  136 
La.  80,  66  So.  546. 

[c]  In  Equity. — The  doctrine  seems 
to  be  general,  if  not  universal,  through- 
out the  states,  that  a  court  of  equity 
will  not  recognize  nor  act  upon  a  will 
of  land  or  of  personalty  until  it  has 
been  admitted  to  probate.  Stevens  v. 
Myers,  62  Ore.  372,  121  Pac.  434,  126 
Pac.  29,  quoting  3  Pom.  Eq.  Jur. 
§  1158.     See  infra,  I,  C,  2,  e. 

[d]  Otherwise   in  California   as   to 

wills  effective  under  the  Mexican  law. 
Tevis  V.  Pitcher,  10  Cal.  465. 

[e]  "But  it  is  also  true  that  an  un- 
probated  will  is  capable  of  conveying 
an  interest  in  property  devised,  and 
that,  if  a  conveyance  be  made  under 
a  power  in  the  will  before  probate, 
subsequent  probate  will  validate  the 
conveyance."  Mackey  f.  Mackey,  71  N. 
J.   Eq.   686,   63   Atl.   984. 

19.  In  re  Christensen 's  Estate,  IBS 
Cal.  674,  68  Pac.  112;  In  re  Dressel's 
Estate,  102  Misc.  648,  170  N.  Y.  Supp. 
151. 

20.  Francoeur  v.  Beatty,  170  CaL 
740,  151  Pae.  123. 
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or  i^ostroyofl  wills,-*  and  to  foreign  as  well  as  domestic  wills.^^ 

3.  What  May  Be  Probated.  —  a.  Generally.  —  While  it  is  Hot 
within  the  provinee  of  this  work  to  discuss  what  constitutes  a  will, 
it  is  proper  to  state  that  only  instruments,-^  or,  in  case  of  nuncupative 
wills,  words'-''  testain,entary  in  character  may  be  probated.^^ 

Only  a  will  showing  on  its  face  due  and  complete  execution  is  en- 
titled to  probate.-*^  A  will  which  has  been  completely  revoked  should 
not  be  admitted  to  probate,"  though  partial  revocation  does  not  pre- 
vent lu-obate  of  the  unrevoked  portion.^® 

Separate  instruments^^  or  papers^"  which  together  constitute  the 
will  of  the  testator  may  be  probated  together  as  such. '  Inconsistency 
in  their  provisions  is  no  ground  for  rejecting  them,^^ 

A  codicil  is  part  of  the  will  for  purposes  of  probate,^^  and  a  prop- 
erly executed  codicil  is  entitled  to  probate  with  the  original  will.^^ 


21.  Ark.— Myar  v.  Mitehell,  72  Ark. 
381,  80  S.  W,  750.  Ind.— Mauck  v. 
Melton,  64  Ind.  414.  Ky. — Barnes  V. 
Edward,  17  B.  Mon.  632.  R.  I.— Clarke 
V.  Clarke,  7  E.  I.  45. 

Probate  of  lost  or  destroyed  will,  see 
infra,  III. 

22.  See  ijifra,  I,  L,  1. 

23.  Ky.— Wilson  v,  Wilson,  188 
Ky.  53,  221  S.  W,  874.  Md.— Bradley 
V.  Bradley,  119  Md.  645,  87  Atl.  390. 
N.  C— Spencer  v.  Spencer,  163  N.  C. 
83,  79  S.  E,  291.  Pa.— In  re  McCune's 
Estate,  265  Pa.  523,  109  Atl.  156.  Va.— 
Coffman  v.  Coffman,  85  Va.  459,  8  S.  E. 
672,  17  Am.  St.  Kep.  69,  2  L.  R.  A.  848. 

[a]  Letters  held  testamentary  in 
character  and  entitled  to  probate  as 
a  will,  see  In  re  Cook's  Estate,  173  Cal. 
465,  160  Pac.  553. 

[b]  Conditional  Will. — See  Lee  v. 
Kirby,  186  Ky.  603,  217  S.  W.  895. 

24.  See   infra,   this   note. 

[a]  Words  indicating  a  testamen- 
tary inclination  cannot  be  probated  as 
a  nuncupative  will  if  they  show  that 
it  was  the  testator's  desire  and  inten- 
tion to  make  a  written  will.  Davis  V. 
Blount,  137  Ga.  209,  73  S.  E.  398. 

25.  Testamentary  character  as  part 
of  probate,  see  supra,  I,  A,  1. 

26.  In  re  McMahon's  Estate,  174 
Cal.  423,  163  Pac.  669. 

[a]  Insufficient  Instrument  Incor- 
porated in  Codicil. — An  instrument  in- 
sufficient as  a  will  may  be  admitted  to 
probate  with  a  codicil  which  incor- 
porates it  bv  reference.  Taft  v. 
Stearns    (Mass!),  125  N.  E.  570. 

27.  In  re  Gloucester,  11  N.  Y.  Supp. 
899.  But  see  Walker  v.  Yarbrough, 
200  Ala.  458,  76  So.  390. 
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Revocation  as  an  issue,  see  infra,  I, 
C,   10,   a. 

28.  Newcomb  v.  Webster,  113  N.  Y. 
191,  21  N.  E.  77. 

Partial  probate,  see  infra,  I,  C,  12  b. 

29.  N.  J.— 771  re  Dietz,  41  N.  J. 
Eq.  284,  7  Atl.  443.  N.  Y.—In  re  For- 
man's  Will,  54  Barb.  274.  Pa. — In  re 
Nelson's  Estate,  9  Pa.  Co.  Ct.  552. 

[a]  Instruments  referred  to  in  the 
will,  see  the  following:  Cal, — In  re 
Willey's  Estate,  128  Cal.  1,  60  Pac. 
471,  4  Prob.  Rep.  Ann.  434;  In  re  Shil- 
laber's  Estate,  74  Cal.  144,  15  Pac.  453, 
5  Am.  St.  Rep.  433.  Ky.— Tuttle  v. 
Berryman,  94  Ky.  553,  23  S.  W.  345. 
La.— Hall  v.  Hill,  McLean  &  Co.,  6  La. 
Ann.  745.  Mass. — Minot  v.  Attorney 
General,  189  Mass.  176,  75  N.  E.  149, 
11  Prob.  Rep.  Ann.  188;  Newton  v. 
Seaman's  Friend  Soc,  130  Mass.  91, 
39  Am.  Rep.  433. 

30.  Palmer  v.  Owen,  229  111.  115, 
82  N.  E.  275,   13  Prob.  Rep.  Ann.  496. 

31.  Cal. — In  re  Murphy's  Estate,  104 
Cal.  554,  38  Pac.  543.  D.  C— Parish 
V.  Bostwick,  8  App.  Cas.  452.  la. — 
Murphy  v.  Black,  41  Iowa  488.  Mich. 
Besancon  v.  Brownson,  39  Mich.  388. 
N.  Y. — In  re  Forman's  Will,  54  Barb. 
274. 

32.  In  re  Johnson's  Estate,  105 
Misc.  451,  174  N.  Y.  Supp.  493.  See 
In  re  Pepper's  Estate,  148  Pa.  5,  23 
Atl.    1039,    codicil   appointing   executor. 

33.  Colo. — Freeman  v.  Hart,  61  Colo. 
455,  158  Pac.  305.  N.  M.— Perea  V. 
Barela,  6  N.  M.  239,  27  Pac.  507.  N.  Y. 
Newcomb  v.  Webster,  113  N.  Y.  191, 
21  N.  E.  77. 

[a]  Codicil  to  Later  Will. — An  in- 
strument which  on  its  face  appears  to 
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b.  Invalidity  or  ImpossiMlity  of  Executing  Provisions.  —  If  prop- 
erly executed,  it  is  not  essential  that  the  provisions  of  the  will  be 
valid.  Probate  cannot  be  denied  or  defeated  because  the  provisions 
of  the  will  are  contrary  to  law,  if  it  is  effectual  as  a  testamentary  act 
for  any  purpose,  even  the  appointment  of  an  executor.^*  The  same  is 
true  as  to  uncertainty  or  unintelligibility  of  the  provisions  of  the 
will.^"^  Nor  can  a  will  be  denied  probate  upon  the  ground  that  its 
provisions  cannot  be  carried  out,^^  as  for  lack  of  a  beneficiary,"  or  be- 


be  a  eodieil  to  a  later  will  not  pro- 
duced or  accounted  for,  cannot  be  pro- 
bated as  a  codicil  to  an  earlier  will 
without  evidence  that  the  testator  in- 
tended it  as  such.  In  re  Baker's  Estate, 
244  Pa.  350,  90  Atl.  655. 

Subsectuent  probate  of  codicil,  see 
infra,  I,  I,  6. 

34.  Ala.— Hall's  Heirs  v.  Hall's 
Exrs.,  38  Ala.  131;  Pool's  Heirs  v. 
Pool's  Exr.,  35  Ala.  12.  See  Conoway 
V.  Fulmer,  172  Ala.  283,  54  So.  624,  34 
L.  R.  A.  (N.  S.)  963  (note);  Woodruff 
f.  Hundley,  127  Ala.  640,  29  So.  98,  85 
Am.  St.  Rep.  145.  Cal.— In  re  Pforr's 
Estate,  144  Cal.  121,  77  Pac.  825;  In  re 
Shillaber's  Estate,  74  Cal.  144,  15 
Pac.  453,  5  Am.  St.  Rep.  433.  Conn.— 
In  re  Bent's  Appeal,  35  Conn.  523.  Ind. 
Clearspring  Tp.  v.  Blough,  173  Ind.  15, 
88  N.  E.  511,  89  N.  E.  369.  La.— 
Miller  v.  Miller,  32  La.  Ann.  437. 
Miss.— Lusk  V.  Lewis,  32  Miss.  297. 
Mo.— Cox  V.  €ox,  101  Mo.  168,  172,  13 
S.  W.  1055.  N.  H.— Morey  v.  Sohier, 
63  N.  H.  507,  3  Atl.  636,  56  Am.  Rep. 
538.  N.  Y. — In  re  Emmons'  Will,  110 
App.  Div.  701,  96  N.  Y.  Supp.  506. 
Okla.— Letts  v.  Letts,  176  Pac.  234. 
Ore.— In  re  John's  Wiill,  30  Ore.  494, 
47  Pac.  341,  50  Pac.  226,  36  L.  E.  A. 
242.  Pa. — In  re  Carson's  Estate,  241 
Pa.  117,  88  Atl.  311.  S.  C— Joliffe  v. 
Fanning,  10  Rich.  L.  186.  Eng.— 
Matter  of  Jordan,  L.  R.,  1  P.  &  D.  555, 
37  L.  J.  P.  &  M.  22,  16  Wkly.  Rep. 
407,  where  person  nominated  renounces. 

[a]  Instrument  Merely  Appointing 
of  Executor. — In  re  Estate  of  Hick- 
.man,  101  Cal.  609,  36  Pac.  118.  See 
also  Conoway  v.  Fulmer,  172  Ala.  283, 
54  So.  624,  34  L.  R.  A.  (N.  S.)   963. 

[b]  Though  a  writing  "contain 
one  or  more  dispositions  of  property, 
imlawful  or  void  for  any  reason,  it  by 
no  moans  follows  that  it  is  not  to  be 
admitted  to  probate.  It  may  contain 
other  useful  provisions  not  at  all  af- 
fected by  the  cause  of  the  alleged  in- 
validity."   Baxter's  Appeal,  1  Brewst. 


(Pa.)    451,    quoted    in    In    re    Carson's 
Estate,  241  Pa.  117,  88  Atl.  311. 

[c]  It  is  no  ground  of  caveat  that 
a  limitation  on  a  devise  to  a  particular 
person  may  be  void.  The  will  is  not 
whollv  void.  Marty  V.  Mangham,  144 
Oa.  198,  86  S.  E.  555.  See  infra,  I,  C, 
10,   a. 

[d]  Defects  in  execution  which  af- 
fect merely  the  question  of  the  dis- 
tribution, as  by  invalidating  certain 
dispositions  of  the  property,  do  not 
prevent  its  probate.  In  re  Galli's 
Estate,  250  Pa.  120,  95  Atl.  422;  In  re 
Carson's  Estate,  241  Pa.  117,  88  Atl. 
311,  provision  for  religious  or  charita- 
ble use. 

Validity  not  in  issue,  see  infra,  I,  C, 
10,  a. 

35.  Ala. — Conoway  v.  Fulmer,  172 
Ala.  283,  54  So.  624,  34  L.  R.  A.  (N. 
S.)  963.  Ky. — Leak's  Heirs  v.  Leak's 
Exr.,  24  Ky.  L.  Rep.  2217,  73  S.  W. 
789.  N.  H. — George  v.  George,  47  N. 
H.  27.  N.  C. — In  re  Murray's  Will,  141 
N.  C.  588,  54  S.  E.  435.  Pa.— Werk- 
heiser  v.  Werkheiser,  6  Watts  &  S.  184. 
Wis. — In  re  Young's  Will,  153  Wis. 
337,  141  N.  W.  226. 

Construction  not  in  issue,  see  infra, 
I,  C,  10,  a. 

[a]  Partially  Destroyed  Instrument 
— Unintelligibility. — Where  the  first 
page  of  the  instrument  is  missing  be- 
cause destroyed  by  testator,  probate 
can  not  be  denied  because  the  balance 
may  be  partially  unintelligible  and 
therefore  unenforceable,  if  the  court 
finds  only  the  part  destroyed  was  in- 
tended to  be  revoked.  In  re  Shaffer's 
Estate,  240  Pa.  83,  87  Atl.  577.  But  see 
Matter  of  Curtis'  Will,  135  App.  Div. 
745,  119  N.  Y.  Supp.  1004. 

36.  In  re  Davis'  Will,  45  Mise.  554, 

92  N.  Y.  Supp.  968  affirmed,  182  N.  Y. 
468,  75  N.  E.  530,  105  App.  Div.  221, 

93  N.  Y.  Supp.   1004. 

37.  In  re  Estate  of  Hickman,  101 
Cal.  609,  36  Pac.  118   (death   of  bene- 
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cause  of  the  previous  transfer  by  the  testator  of  his  property,^^  or 
because  its  description  of  the  property  is  so  indefinite  that  nothing 
passes  under  it/'  or  because  it  violates  the  provisions  of  a  binding 
contract.'*''  None  of  these  matters  are  grounds  of  objection  or  the 
subject  of  an  issue  in  proceedings  for  the  probate  of  a  will.*^  For 
this  reason  it  would  seem  that  a  will  properlj?-  executed  by  a  competent 
testator  cannot  be  denied  probate  even  though  it  would  be  ineffective 
for  any  purpose/-  though  there  is  authority  to  the  contrary/^ 

e.  Joint  and  Mutual  Wills.  —  A  valid  joint  will  or  joint  and 
mutual  will  may  be  probated  as  the  will  of  each  of  the  persons  in- 
volved, either  before  or  after  the  death  of  the  other.^* 

d.  Copy  of  Will.  —  Provision  is  sometimes  made  by  statute  for 
probating  a  copy  of  the  will  when  the  original  is  beyond  the  jurisdic- 
tion and  cannot  be  produced  or  is  lost  or  destroyed/^  Otherwise, 
however,  probate  of  a  copy  is  improper/^ 


ficiary);  In  re  Cobb's  Estate  49  Cal. 
599;  In  re  Murray's  Will,  141  N.  C. 
588,  54  S.  E.  435. 

38.  la. — Thomas  v.  Timonds,  179 
Iowa  509,  159  N.  W.  881.  N.  H.— 
Morey  v.  Sohier,  63  N.  H.  507,  3  Atl. 
636,  56  Aim.  Eep.  538.  Tenn. — Young 
V.  Crowder,  2   Sneed  156. 

39.  Conoway  v.  Fulmer,  172  Ala. 
283,  54  So.  624,  34  L.  R.  A.  (N.  S.) 
963. 

40.  See  supra,  I,  A,  9,  e;  infra,  I, 
C,  10,  a. 

41.  See  infra,  I,  C,  10,  a. 

42.  See  eases  cited  supra  this  sec- 
tion and  infra,  I,  C,  10  a,  and  also 
note  in  34  L.  E.  A.  (N.  S.)  969. 

[a]  A  will  must  be  probated  though 
it  contain  not  a  single  valid  provision, 
if  it  were  properly  executed  by  a  com- 
petent testator — since  a  probate  court 
has  no  jurisdiction  to  determine  its 
validity  or  construction.  Cox  v.  Cox, 
101  Mo.  168,  172,  13  S.  W.  1055,  quoted 
in  Letts  v.  Letts  (Okla.),  176  Pac  234. 

43.  Clearspring  Tp.  v.  Blough,  173 
Ind.  1.5,  88  N.  E.  511,  89  N.  E,  369; 
Niemand  v.  Seemann,  136  Iowa  713. 
114  N.  W.  48. 

44.  Ga.— Bright  v.  Cox,  147  Ga.  474, 
94  S.  E.  572;  Evans  v.  Smith,  28  Ga. 
98,  73  Am.  Dee.  751.  El.— Frazier  v. 
Patterson,  243  111.  80,  90  N.  E.  216,  17 
Ann.  Cas.  1003;  Gerbrieh  v.  Freitag, 
213  111.  552,  73  N.  E.  338,  104  Am.  St". 
Eep.  234,  2  Ann.  Cas.  24.  la.— Camp- 
bell V.  Dunkelberger,  172  Iowa  385, 
153  N.  W.  56;  la.— Baker  v.  Syfritt, 
147  Iowa  49,  125  N.  W.  998.     Kan.—  , 
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See  Carle  v.  Miles,  §9  Kan.  540,  132 
Pac.  146,  Ann.  Cas.  1915A,  363.  Miss. 
Hill  V.  Godwin,  120  Miss.  83,  81  So. 
790.  N.  Y. — Eastetter  v.  Hoenninger, 
214  N.  Y.  66,  108  N.  E.  210  (survivor 
given  life  estate  with  remainder  over 
to  third  person);  In  re  Diez's  Will, 
50  N.  Y.  88,  devising  property  to  the 
survivor.  N.  C. — Ginn  v.  Edmundson, 
173  N.  C.  85,  91  S.  E.  696;  In  re  Cole's 
Will,  171  N.  C.  74,  87  S.  E.  962;  In  re 
Davis'  Will,  120  N.  C.  9,  26  S.  E.  636, 
58  Am.  St.  Eep.  771,  38  L.  R.  A.  289. 
Ore. — See  Sappingfield  v.  King,  49  Ore. 
102,  89  Pac.  142,  90  Pac.  150,  8  L.  E. 
A.  (N.  S.)  1066.  Va.— Williams  v. 
Williams,  123  Va.  643,  96  S.  E.  749. 

[a]  For  a  definition  of  joint  and 
mutual  wills,  see  Bright  v.  Cox,  147 
Ga.  474,  94  S.  E.  572;  Ginn  v.  Edmund- 
son,  173  N.  C.  85,  91  S.  E.  696. 

[b]  Subsequent  Revocation  by  One. 
Joint  and  mutual  will  of  a  husband 
and  wife  may  be  probated  as  the  will 
of  the  latter  after  her  death  though 
the  husband  has  remarried  and  thereby 
revoked  it  as  his  will.  In  re  Ander- 
son's Will,  16  Ariz.  185,  141  Pac.  723. 

45.  In  re  Clark's  Estate,  148  Cal. 
108,  82  Pac.  760,  113  Am.  St.  Eep.  197, 
1  L.  E.  A.  (N.  S.)  996,  7  Ann.  Cas. 
306,  will  probated  in  another  state. 
See  the  statutes  and  Cal.  Code  Civ. 
Proc,   §   1310. 

Ag  to  foreign  will,  see  infra,  T,  L. 
As    to    lost    or    destroyed    will,    see 
infra,  I,  K. 

46.  Godwin  v.  Godwin,  129  Ga.  67, 
58  S.  E.  652;  Grossman  v.  Grossman, 
95  N.  Y.  145. 
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4.  Modes  of  Probate.  —  In  England  under  the  eeelesiastieal 
practice  there  were  two  modes  of  probate :  one  ex  parte  and  one  inter 
partes  47  The  first  was  called  proof  of  the  will  in  "common  form,  '^^ 
the  other,  proof  in  "solemn  form."*^  By  the  first  method  the  will 
is  taken  before  the  judge  of  the  proper  court  or  officer  and  proved 
by  the  executor  or  by  attesting  witnesses  without  citing  or  giving 
notice  to  the  parties  interested.^"  By  the  second  method  the  proceed- 
ing is  upon  the  petition  of  proponent  for  a  hearing  and  all  persons 
having  an  interest  are  cited  to  be  present  at  the  probating  of_  the 
testament.'^  The  executor  of  a  will  proved  in  common  form  might, 
in  the  ecclesiastical  courts,  at  any  time  within  thirty  years,  be  com- 
pelled by  any  person  having  an  interest  therein  to  prove  it  m 
**  solemn  form."^^ 


47.  Dibble  v.  Winter,  247  111.  243,. 
93  N.  E.  145;  Luther  V.  Luther,  122 
111.  558,  13  N.  E.  166;  Waters  v.  Stick- 
ney,  12  Allen  (Mass.)  1,  90  Am.  Dec. 
122. 

[a]  Basis  of  Distinction  Between 
Common  and  Solemn  Form.— "An  ex- 
amination of  the  practice  of  the  Eng- 
lish ecclesiastical  courts,  and  of  the 
courts  which  have  succeeded  to  their 
jurisdiction  in  matters  of  probate,  dis- 
closes the  distinction  made  in  those 
courts  between  probate  in  common  and 
probate  in  solemn  form.  Originally  a 
probate  in  coimmon  form  was  allowed 
upon  the  mere  production  of  the  will, 
accompanied  by  the  affidavit  of  the  ex- 
ecutor that  he  believed  it  to  be  the 
last  will  of  the  deceased  testator. 
Thereafter  the  executor  could  be  re- 
quired, under  certain  circumstances,  to 
prove  the  will  in  solemn  form.  This 
probate  was  also  called  probate  per 
testes,  because  the  executor  was  re- 
quired to  produce  evidence  of  the  ex- 
ecution of  the  will,  including  the  wit- 
nesses thereto,  if  any,  upon  notice  to 
the  parties  interested,  involving  op- 
portunity for  them  to  appear  and  be 
heard.  But  that  the  distinction  be- 
tween the  two  forms  of  probate  was 
not  deemed  to  depend  on  the  fact  that 
the  witnesses  to  the  will  were  required 
to  be  examined  for  a  probate  in  solemn 
form,  which  was  not  necessary  to  a 
probate  in  common  form,  seems  clear. 
For  after  the  English  wills  act  of  1837 
took  effect,  the  allowance  of  probate 
on  common  form  was  upon  an  affidavit 
of  one  or  more  of  the  witnesses  to 
the  will,  making  out  its  execution  in 
conformity  with  the  requirements  of 
the   act.     Yet    thereafter    probate    in 


solemn  form  was  frequently  required. 
This  course  of  practice  indicated  that 
probate  in  solemn  form  was  resorted 
to,  not  because  the  witnesses  to  the 
will  had  not  been  produced  and  exam- 
ined, but  because  the  examination  was 
wholly  ex  parte,  no  opportunity  being 
given  to  any  party  interested  to  appear 
and  make  objection,  and  interpose  with 
cross-examination  and  the  production 
of  testimony.  So  we  are  juetified  in 
the  view  that  the  real  distinction 
between  the  two  classes  of  probate 
consisted  in  the  facts  fliat  one  waa 
allowed  without  notice,  and  the  allow- 
ance of  the  other  was  only  upon  notice 
to  the  parties  interested,  with  oppor- 
tunity to  attend  and  be  heard  on  the 
question  of  probate."  In  re  Hodnett's 
Will,  65  N.  J.  Eq.  329,  55  Atl.  75. 

48.  Dibble  r.  Winter,  247  111.  243, 
93  N.  E.  145;  Luther  v.  Luther,  122  111. 
558,  13  N.  E.  166;  Knight  V.  Hollings, 
73  N.  H.  495,  63  Atl.  38. 

49.  Dibble  v.  Winter,  247  111.  243, 
93  N.  E.  145;  Luther  V.  Luther,  122  111. 
558,  13  N.  E.  166. 

50.  111.— Dibble  V.  Winter,  247  111. 
''43,  93  N.  E.  145;  Luther  v.  Luther, 
122  111.  558,  13  N.  E.  166.  N.  C— 
In  re  Chisman's  Will,  175  N.  C.  420, 
95  S.  E.  769.  S.  C. — In  re  Drayton's 
Will,  4  McCord  L.  46. 

51.  Dibble  r.  Winter,  247  111.  243, 
93  N.  E.  145;  Luther  V.  Luther,  122 
111.  558,   13   N.   E.   166. 

52.  lU.— Dibble  v.  Winter,  247  111. 
243  256,  93  N.  E.  145;  Luther  V. 
Lnthcr,  122  111.  558,  13  N.  E.  166. 
Mass.— Waters  v.  Stickney,  12  Allen 
1,  90  Am.  Dec.  122.  N.  J.— In  re 
Straub's  Will,  49  N.  .L  Eq.  264,  24  Atl. 
569.     See  In  re  Hodnett's  Will,  65  N. 
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The  practice  in  the  United  States  is  now  almost  wholly  statutory, 
but  the  distinction  between  these  two  methods  of  probate  is  still  main- 
tained in  effect  in  some  states,^'  and  these  methods  have  influenced 
the  procedure  in  all  of  the  states  in  the  provisions  made  for  contest 
after  probate,^*  notwithstanding  the  requirement  in  many  states  of 
notice  of  the  hearing.^^ 

5.  Nature  of  Proceeding.  —  The  probate  of  a  will  is  a  judicial 
rather  tliau  a  ministerial  act,  even  though  had  before  the  elerk.^''  It 
is  a  civil  proceeding  as  contradistinguished  from  criminal  proceed- 
ings.'^^ It  is  notj  however,  an  action  in  the  ordinary  use  of  the 
term,^^  but  is  rather  a  special  proceeding,^®  being  summary  and 
statutory,*''^  and  not  equitable  in  nature.*'^ 

A  proceeding  to  probate  a  will  is  one  in  rem,^^  ^nd  not  ordinarily  a 


J.  Eq.  329,  55  Atl.  75,  citing  Conset's' 
Prac.  10;  Tristram  &  Coote,  Probate 
Prac.  353;  Brown's  Prob.  Prac.  99, 
275;  4  Burns'  Ecclesiastical  Prac.  196, 
199;  Powles  &  Oakley,  Prob.  Prac.  103. 

53.  See  the  statutes  and  the  fol- 
lowing: Ga. — Skinner  v.  Phillips,  142 
Ga.  405,  83  S.  E.  121.  N.  H.— Knight 
V.  Hollings,  73  N.  H.  495,  63  Atl.  38. 
N.  J.— 7?!  re  Hodnett's  Will,  65  N.  J. 
Eq.  329/.  55  Atl.  75.  N.  C— Phifer  v. 
Mullis,  167  N.  €.  405,  83  S.  E  582. 
Ore. — Malone  v.  Cornelius,  34  Ore.  192, 
55  Pac.  536  (only  probate  in  common 
form,  with  subsequent  right  to  eon- 
test)  Luper  r.  Werts,  19  Ore.  122,  23 
Pac.  850.  S.  C— St.  1912,  §  3579;  Mor- 
decai  v.  Canty,  86  S.  C.  470,  68  S.  E. 
1049. 

54.  See  the  statutes  and  infra,  I, 
D,  3. 

55.  See  infra,  I,  C,  7. 

56.  Edwards  v.  White  (N.  C),  103 
S;  E.  901;  Queensbury  v.  Vial,  123  Va. 
219,  96  S.  E.  173.     See  supra,  I,  A,  1. 

57.  In  re  Spiegelhalter's  Will,  1 
Penne.   (Del.)   5,  39  Atl.  465. 

58.  Del. — In  re  Spiegelhalter's  Will, 
1  Penne.  5,  39  Atl.  465.  Kan.— Lan- 
ning  V.  Gay,  70  Kan.  353,  78  Pac.  810, 
85  Pac.  407.  Mich. — Stevens  v.  Hope, 
52  Mich.  65,  17  N.  W.  698.  Ohio.— 
Missionary  Society  v.  Ely,  56  Ohio  St. 
405,  47  N.  E.  537.  Okla.— Welch  v. 
Barnett,  34  Okla.  166,  125  Pac.  472. 
Ore. — Stevens  v.  Mvers,  62  Ore.  372, 
121  Pac.  434,  126  Pac.  29.  S.  O.— 
Meier  V.  Kornahrens,  102  S.  E.  285. 

See  also  cases  in  following  nole.  But 
see  Simpson  v.  Simpson,  273  111.  90,  112 
N.  E.  276. 

fa]  The  probate  of  a  will  is  not  an 
action     or    proceeding  by    or    against 
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an  executor,  and  in  which  a  judgment 
or  decree  may  be  rendered  for  or 
against  him  as  such  executor,  within 
the  meaning  of  a  statute  providing 
that  persons  interested  cannot,  in  an 
action  or  proceeding  by  or  against  ex- 
ecutors or  administrators  testify  to 
transactions  with  or  statements  by  the 
deceased.  Hudson  V.  Flood,  5  Boyce 
(Del.)    450,   94   Atl.    760. 

[b]  It  is  not  an  equitable  action 
within  the  meaning  of  a  provision  for 
a  trial  de  novo  in  the  supreme  court 
of  equitable  actions  under  certain  cir- 
cumstances. Sisters  of  Visitation  i). 
Glass,  45  Iowa  154. 

59.  Cal.— In  re  Baker's  Estate,  170 
■Cal.  578,  150  Pac.  989.  Kan.— Lanning 
V.  Gay,  70  Kan.  353,  78  Pac.  810,  85 
Pac.  407.  N.  Y.— Matter  of  Zimmer- 
man's Will,  104  Misc.  516,  172  N.  Y. 
Supp.  80.  Ohio. — Missionary  Society 
V.  Ely,  56  Ohio  St.  405,  47  N.  E.  537. 
S.  0. — Meier  v.  Kornahrens,  102  S.  E. 
285. 

60.  People  v.  Wayne  Cir.  Judge,  39 
Mich.  198. 

61.  111. — St.  Mary's  Home  v.  Dodge, 
257  111.  518,  101  N.  E.  46.  N.  Y.— 
Matter  of  Zimmerman's  Will,  104 
Misc.  516,  172  N.  Y.  Supp.  80.  S.  C— 
Meier  v.  Kornahrens,  102  S.  E.  285. 

See  Sisters  of  Visitation  v.  Glass, 
45  Iowa  154. 

As  to  contests,  see  infra,  I,  D,  3,  d. 

62.  See  the  following:  Ala. — Fred- 
erick V.  Wilbourne,  198  Ala.  137,  73 
So.  442;  Kaplan  V.  Coleman,  180  Ala. 
267,  60  So.  885;  McCann  v.  Ellis,  172 
Ala.  60,  55  So.  303;  Dickey  v.  Vann, 
81  Ala.  425,  8  So.  195;  Martin  v.  King, 
72  Ala.  354;  Goodman  v.  Winter,  64 
Ala.  410,  38  Am.  Eep.  13;  Deslonde  v. 
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proceeding  inter  partes.^^  Its  object  is  to  establish  a  will,  to  have  the 
status  of  an  estate  adjudicated,  and  all  who  are  concerned  or  inter- 
ested are  parties.*'*  It  becomes,  however,  in  some  aspects,  a  proceed- 
ing inter  partes,  when  a  contest  is  made,**^  or,  according  to  some 
authorities,  where  the  statute  requires  the  petition  to  state  the  names 
of  the  beneficiaries  and  heirs,  to  whom  notice  must  be  given.^^     And 


Darrington's  Heirs,  29  Ala.  92.     Cal. — 
In  re  Allen's  Estate,  176  Cal.  632,  169 
Pae.    364;     In  re  Baker's   Estate     170 
Cal.   578,    150    Pae.   989;    In   re   Davis' 
Estate,   151    Cal.  318,    86   Pae.   183,   90 
Pae.  711,   121  Am.   St.  Eep.  105;   In  re 
Carpenter's  "Estate,    127    Cal.    582,    60 
Pae.    162;    Nicholson    v.    Leatham,    28 
Cal.   App.   597,   153   Pae.   965,   155   Pae. 
98.      D,    C— Cruit    v.    Owen,    21    App. 
Cas.  -378.     Fla.— Torrey   v.    Briiner,    60 
Fla.   365,   53   So.   337.  'Md.— Bradley  v. 
Bradley,    119    Md.    645,    87    Atl.    390; 
Johns   V.  Hodges,   62   Md.   525;    Worth- 
ington  V.  Gittings,  56  Md.  542.     Mass. 
Old    Cofony    Trust    Co.    V.   Bailey,    202 
Mass.   283,   88   N.   E.   898;   McKenna  v. 
Garvey,    191    Mass.   96,    77   N.    E.    782. 
Mich. — ^Stevens   v.   Hope,   52   Mich.    65, 
17    N.    W.    698.      Miss.— Woodville    v. 
Pizzati,  119  Miss.  442,  81  So.  127.    Mo. 
Bradford  v.  Blossom,  207  Mo.   177,  105 
S.  W.  289.     Mont.— State  v.  12th  Judi- 
cial Dist.  Ct.,  34  Mont.  96,  85  Pae.  866, 
115  Am    St.  Eep.  510,  6  L.  E.  A.   (N. 
S.)   617,  9  Ann.  Cas.  418.    N.  Y.— 7?i  re 
Horton's   Will,   217    N.   Y.   363,   111   N. 
E     1066;    Vanderpoel    v.    Van    Valken- 
burgh,    6    N".   Y.    190;    Matter   of   Zim- 
merman's Will,   104   Misc.   516,   172   N. 
Y.   Supp.   80;    Matter   of  Huber's   Will, 

103  Misc.  599,  170  N.  Y.  Supp.  901; 
Matter  of  Eno's  Will,  94  Misc.  100, 
157  N.  Y.  Supp.  553;  Matter  of  Mar- 
tin's Will,  82  Misc.  574,  144  N.  Y. 
Supp.  174;  Matter  of  Swartz's  Will, 
79  Misc.  388,  139  N.  Y.  Supp.  1105. 
N.  C.—In  re  Young's  Will,  123  N.  C. 
358,   .^1   S.   E.   626;    Hutson    v.   Sawyer, 

104  N.  C.  ],  10  S.  E.  85.  Okla.— Bell 
V.  Davis.  43  Okla.  221.  229,  142  Pae. 
1011.  Pa.— Lafferty's  Estate,  59  Pa. 
Super.  24.  S.  D. — State  v.  TSTieuwen- 
huis,  178  N.  W.  976.  Tex.— Masterton 
V.  Harris,  107  Tex.  73,  174  S.  W.  570. 
See  Austin  First  Nat.  Bank  v.  Sharpe, 
12  Tex.  Civ.  App.  223,  33  S.  W.  676. 
Va.— Saunders  v.  Link,  114  Va.  285,  76 
S.  E.  327. 

fa]  "The  probate  of  a  will  is  a 
proceeding  in  rem,  binding  on  all  per- 
sons interested  in  the  will  who,  being 


constructively  notified  to  appear  at  the 
probate,  might  have  come  in,  and  wlio, 
had  they  come  in,  would  have  been 
heard  for  or  against  the  will.  (Black, 
Judgments,  §  638;  Est.  of  Baker,  170 
Cal.  578)."  In  re  Allen's  Estate,  176 
Cal.  632,   169  Pae.  364. 

[b]  "The  probate  of  a  will  is  a 
judgment  in  rem.  It  is  binding  upon 
the  whole  world  so  long  as  it  stands, 
and  is  not  subject  to  collateral  attack 
*  *  *  Its  validity  and  effect  can  be 
contested  and  vacated  only  by  a  sea- 
sonable appeal,  or  by  a  bill  filed  under 
the  statute.  *  *  *  It  determines  the 
status  of  the  res;  that  is,  whether 
there  is  a  will  or  not,  and  not  the 
rights  of  the  parties  under  the  will." 
Kaplan  v.  Coleman,  180  Ala.  267,  60 
So.  885. 

[c]  The  res  is  the  instrument  itself, 
the  status  of  which  is  thereby  deter- 
mined. Frederick  v.  Wilbourne-  108  Ala. 
137,  73  So.  442.  See  also  In  re  Hor- 
ton's Will,  217  N;  Y.  363,  111  N.  E 
1066. 

As  to  conclusiveness  and  effect  of 
decree,  see  infra  I,  I. 

As  to  .proceedings  in  rem  generally, 
see  the  title  "Proceedings  in  Rem," 
and  14  Standard  Proc.  969. 

63.  People  t\  Wayne  Cir.  Judge,  39 
Mich.  198;  Hutson  "r.  Sawyer,  104  N. 
C.  1,  10  S.  E.  85;  Enloe  V.  Sherrill,  28 
N.   C.  212. 

64.  Stevens  v.  Hope,  52  Mich.  65, 
17  N.  W.  698;  Hutson  v.  Sawyer,  104 
N.  C.  1,  10  S.  E.  85.  But  see  infra, 
I,   I. 

65.  See  infra,  this  note  and  I,  C,  8, 
d;  I,  D,  3,  d. 

[a]  When  Inter  Partes.— "The 
probate  of  a  will  is  in  the  nature  of  a 
proceeding  in  rem.  It  assumes  the  na- 
ture of  a  proceeding  inter  partes  only 
when  there  is  an  intervention  of  par- 
ties litigant,  and  an  actual  contest 
ensues."  Griffin  v.  Milligan,  177  Ala. 
57,  58  (So.  257. 

66.  Mosser  v.  Flake,  258  111  233, 
101  N.  E.  540,  Ann.  Cas.  191 4B,  425; 
In    re   Storey,    120    111.    244,    11    N.    E. 
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tlio  same  is  tnie  on  appeal."^ 

6.  Conditions  Precedent.  —  It  is  not  requisite,  in  order  to  pro- 
bate  the  Avill  of  a  deceased  person  that  proceedinjjs  in  administration 
already  had  on  the  estate  of  such  person  be  previously  or  expressly 
revoked  or  set  aside,*^^  even  though  the  estate  has  been  distributed,''^ 
As  to  whether  revocation  of  the  probate  of  an  earlier  will  is  pre- 
requisite to  the  probate  of  a  later  one,  the  courts  are  not  entirely 
agreed.'" 

7.  Dismissal,  Withdrawal  and  Consolidation.  —  Owing  to  the  fact 
that  probate  proceedings  are  generally  regarded  as  proceedings  in 
rem  binding  upon  all  interested  persons  and  to  which  they  are  in 
effect  parties,''^  the  general  rule  as  to  the  right  of  a  party  to  dismiss 
or  take  a  voluntary  non-suit  in  proceedings  initiated  by  him^^  is  not 
appropriate."    All  the  cases  are  not  entirely  clear  or  harmonious  as 


209.  See  also  Conzet  v.  Hibben,  272 
111.  508,  112  N.  E.  305;  Gregg  v.  Myatt, 
78  Iowa  703,  42  N.  W.  461,  43  N.  W. 
760;  Boyles  v.  Boyles,  37  Iowa  592. 

[a]  "Since  the  act  referred  to 
(1897,  in  relation  to  the  probate  of 
wills)  which  requires  a  petition  stating 
the  names  of  all  the  heirs-at-law  an(l 
the  legatees,  with  the  place  of  resi- 
dence of  each,  when  known,  .and  when 
unknown,  a  statement  of  that  fact,  and 
that  notice  shall  be  given  as  therein 
required,  the  proceeding,  in  all  its 
stages;  is  in  the  nature  of  a  proceeding 
inter  partes."  Sehofield  V.  Thomas,  231 
111.  114,  83  N.  E.  121. 

67.  See  infra,  1,  G,  3. 

68.  Minn, — Stackhouse  v.  Berrybill, 
47  Minn.  20,  49  N,  W.  392,  .S.  C.—In  re 
Mears'  Estate,  75  S.  C.  482,  56  S,  E. 
7,  9  Ann.  Cas,  960.  Tex.— Vance  v. 
Upson,  64  Tex,  266, 

See  In  re  Kern's  Estate,  212  Pa.  57, 
61  Atl,.573, 

[a]  Effect  of  Appeal  From  Order 
Refusing  To  Remove  Administrator. — 
Where  a  petition  for  probate  seeks  also 
to  remove  an  administrator  previously 
appointed,  an  appeal  from  an  order  re- 
fusing to  remove  such  administrator 
does  not  deprive  the  court  of  juris- 
diction to  proceed  with  the  contested 
probate  of  the  will.  Butcher  v  Butcher, 
21  Colo.  App,  416,  122  Pac,  397. 

69.  Cal.— 7??  re  Walker's  Estate  160 
Cal,  .547,  117  Pac.  510,  36  L  E.  A.  (N. 
S.)  89,  note.  Ind,— See  Miller  v.  Coul- 
ter, 1.56  Ind,  290,  .59  N,  E,  853.  La.— 
State  'CX  rel.  Remendo  v.  Second  Dist. 
Judge,  17  La.  Ann,  189,  Minn. — 
Stackhouse   v.   Berryhill,   47   Minn.   20, 
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49    N.    W,    392,     Pa,— 7n    re   Agnew's 
Appeal,  37  Pa.  467. 

70.  See  mfra,  I,  I,  6. 

71.  See  swpra,  I,   A,   5;  infra,  I,  I. 

72.  See    the    title    "Dismissal,    Dis- 
continuance  and  Nonsuit." 

73.  Benoist    v.    Murrin,    48    Mo.    48. 
[a]     "After    the    petition    was    filed 

with  the  surrogate  and  the  proper  par- 
ties had  been  cited  and  were  before 
him,  he  had  jurisdiction  of  the  subject 
matter  and  of  the  parties.  It  was  a 
proceeding  in  rem  to  prove  the  will. 
All  the  parties  could  become  actors 
therein.  (Code  §  2617,)  Any  of  them 
could  contest  and  produce  witnesses  in 
opposition  to  the  probate,  and  any  of 
them  could  offer  witnesses  in  support 
of  the  will,  and  cross-examine  the  wit- 
nesses called  in  opposition  thereto.  In 
such  a  case,  if  all  the  parties  cited, 
being  of  full  age,  should  ask  that  the 
proceeding  be  dismissed,  no  one  ap- 
pearing in  support  of  the  will,  it  would 
be  the  duty  of  the  surrogate  to  dismiss 
the  proceeding.  The  same  result  could 
be  produced  if  all  the  parties  cited 
should  formally  admit  that  the  will 
was  not  legally  executed,  or  that  the 
testator  was  incompetent.  But,  so  long 
as  any  person  cited  is  before  the  sur- 
rogate in  support  of  the  will,  he  has 
no  right,  upon  the  motion  of  any  other 
party,  arbitrarily  to  arrest  or  dismiss 
the  proceeding.  After  the  proceeding 
is  once  instituted,  and  the  parties  cited 
are  before  the  surrogate,  it  is  not 
solely  the  proceeding  of  the  proponent. 
It  is  a  proceeding  in  behalf  of  all  the 
parties  interested  to  prove  the  will.  If 
the  proponent  should  die,  the  proceed- 
ing  would   not   abate,    *    *    *    jf   xh^ 
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to  this  matter,  however.  But  the  general  rule  seems  to  be  that  neither 
the  proponent  nor  the  contestant  may  as  a  matter  of  right  dismiss  his 
proceedings,^*  though  he  may  be  permitted    under    proper    circum- 


proponent  should  refuse  to  introduce 
any  evidence  in  support  of  the  will, 
anv  other  party  could  produce  and  ex- 
amine the  witnesses.  In  ordinary  ac- 
tions it  is  not  always  the  absolute  right 
of  a  plaintiff  to  discontinue  his  action. 
*  *  *  So  here  it  was  at  least  in  the 
discretion  of  the  surrogate  whether  or 
not  he  would  dismiss  the  proceeding 
on  the  motion  of  the  executor."  In  re 
Lasak's  Estate,  57  Hun  417,  10  N.  Y. 
Supp.  844,  affirmed,  131  N  Y.  624,  30 
N.  E.  112. 

[b]  "The  proceeding  is  not  like  an 
ordinary  action  or  special  proceeding 
to  which,  regularly,  there  are  parties 
plaintiff  and  defendant;  nor  is  the  pur- 
pose of  it  to  litigate  a  cause  of  action 
which  the  plaintiff  may  abandon  or 
withdraw  from  the  court  by  suffering 
a  judgment  of  nonsuit,  or  otherwise. 
It  is  a  proceeding  in  rein,  to  which 
strictly  there  are  no  parties.  The  court 
in  the  way  prescribed  by  statute,  takes 
jurisdiction  of  the  paper  writing  or 
script  propounded  for  probate  as  the 
will  of  the  alleged  testator.  The  juris- 
diction is  in  rem,  and  the  chief  pur- 
pose is  not  to  settle  and  administer 
the  rights  of  the  parties  claiming  un- 
der or  against  the  alleged  will,  but  to 
ascertain  whether  the  supposed  testa- 
tor died  testate  or  intestate;  and,  if 
he  died  testate,  whether  or  not  the 
script  propounded,  or  any  part  of  it, 
be  his  will.  When  the  issue  devisavit 
vel  non  is  raised,  the  court  desires  to 
have  all  persons  interested  before  it 
to  see  proceedings.  When  they  are 
cited  they  come  into  court,  and  may 
stand  passively,  or  take  active  part  on 
either  side  of  the  contest,  according  as 
they  may  be  interested  in  favor  of,  or 
adversely  to,  the  script  propounded  as 
the  will.  And  any  party  thus  before 
the  court  may  withdraw  from  the  pro- 
ceeding, paying  such  costs  as  he  may 
properly  be  chargeable  with;  but,  in 
that  case,  the  script  is  left  with  the 
court  to  be  proven  or  disposed  of  ac- 
cording to  law.  In  the  very  nature  of 
the  matter,  a  party  before  the  court 
does  not  sustain  such  relation  to  the 
proceeding  as  to  give  him  control  of 
it  or  the  subject  matter  of  the  issue. 
H©   is   there    to    see    proceedings,    and 


take  active  part,  if  he  will,  in  an  in- 
quiry as  to  a  matter — the  script — of 
which  the  court  has  control,  and  which 
it  is  its  duty  to  settle  and  determine. 
The  purpose  is  to  determine  the  nature 
of  the  script,  for  the  benefit  of  all 
whom  it  may  concern,  and  not  specially 
for  that  of  any  particular  person, 
whether  he  be  before  the  court  or  not. 
The  proceedings — the  script,  the  issue 
— are  not  of  the  persons  before  the 
court.  They  cannot  control  or  direct 
the  same  as  parties;  that  is  the  sole 
province  of  the  court,  as  to  the  issue. 
They  are  not  parties  and  hence, 
whether  they  take  part  on  one  side 
or  the  other  of  it,  they  cannot  take 
or  suffer  a  judgment  of  non-suit;  nor 
can  they  dismiss  the  proceeding." 
Hutson  V.  Sawyer,  104  N.  €.  1,  10 
S.    E.   85. 

74.  Ga.^Bonds  v.  Gray,  Ga.  Dec. 
136,  pt.  2.  Md.— See  Bennett  v.  Ben- 
nett, 106  Md.  122,  66  Atl.  706,  19  L. 
E.  A.  (N.  S.)  121,  note.  Mo.— Brad- 
ford V.  Blossom,  207  Mo.  177,  105  S. 
W.  289j  Cash  v.  Lust,  142  Mo.  630,  44 
S.  W.  724,  64  Am.  St.  Eep.  576;  Ben- 
oist  V.  Murrin,  48  Mo.  48.  N.  Y.— In 
re  Lasak,  57  Hun  417,  10  N.  Y.  Supp. 
844,  affirmed,  131  N.  Y.  624,  30  N.  E 
112.  N.  C— Collins  V.  'Collins,  125  N. 
C.  98,  34  S.  E.  195;  Hutson  v.  Sawyer, 
104  N.  C;  1,  10  S.  E.  85.  Ohio.— Brad- 
ford V.  Andrews,  20  Ohio  St.  208,  5 
^m.  Eep.  645,  not  without  consent  of 
other  interested  parties.  Wash. — In  re 
Tressidder's  Estate,  70  Wash.  15,  125 
Pac.  1034. 

[a]  Where  the  filing  of  a  contest  in 
the  circuit  court  operates  ipso  facto  to 
revoke  the  probate  in  the  probate 
court,  the  contestant  cannot  dismiss 
his  contest  but  the  will  must  be  either 
proved  or  rejected.  Johnson  v.  Brewn, 
277  Mo.  392,  210  S.  W.  55. 

[b]  Where  he  is  a  necessary  party 
to  a  pending  proceeding  to  probate  an- 
other instrument  as  the  will  of  the 
same  testator.  Matter  of  Potter's 
Will,  172  App.  Div.  458,  155  N.  Y 
Supp.   939. 

fe]  A  contestant  who  has  proposed 
another  will  cannot  after  his  contest 
is  apparently  successful,  withdraw  his 
prayer  for  probate  of  the  will  proposed 
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stances  to  withdraw  himself  as  a  formal  party."  But  in  some  juris- 
dii'tions  a  proponent,'"  as  well  as  a  contestant,"  may,  under  some 
circumstances,  at  least,  avail  himself  of  the  right  to  dismiss. 

A  suit  to  contest  may  properly  be  dismissed  as  to  a  party  without 
interest.'*  A  contest  initiated  after  the  time  allowed  by  statute,^^  or 
by  one  not  interested  in  the  estate^"  may  be  dismissed.  So  also  a 
contest  initiated  in  time  may  be  dismissed  for  lack  of  diligence  in 
prosecuting  it.®^  As  where  the  citation  is  not  taken  out  or  served 
within   tlie   prescribed  time.®^ 

ConsoUdation. —  Separate  proceedings  to  probate  different  instru- 
ments as  the  will  of  the  same  testator  may  be  consolidated,*^  as  may 
separate  contests.** 

8.  Abatement  and  Revivor.*^  —  Proceedings  for  the  probate  of  a 
will  are  not  abated  by  the  death  of  the  parties  involved  but  may  be 


by  him,  thus  leaving  the  estate  in- 
testate— particularly  where  he  would 
thereby  take  a  larger  share  of  the 
estate.  "The  contestants  are  not  alone 
concerned.  The  state  has  an  interest 
in  the  administration  of  every  estate, 
and  its  courts  having  acquired  juris- 
diction it  will  be  exercised  to  the 
end."  In  re  Tressidder's  Estate,  70 
Wash.  15,  125  Pac.  1034. 

[d]  Petition  and  will  may  be  with- 
drawn— ^which  operates  as  a  discon- 
tinuance. See  Fisher's  Case,  49  N.  J. 
Eq.  517,  24  Atl.  1019;  In  re  Hopper,  5 
Dem.  Surr.   (N.  Y.)   242. 

[e]  An  order  discontinuing  an  ac- 
tion to  set  aside  probate  will  not  be 
set  aside  at  the  instance  of  one  who 
was  made  a  party  but  was  not  served 
and  did  not  appear,  even  though  the 
latter  might  have  profited  by  the  suc- 
cess of  the  action.  White  v.  White,  84 
Misc.  114,  146  N.  Y.  Supp.  368. 

[f]  Where  a  caveat  has  been  with- 
drawn in  consideration  of  a  void  set- 
tlement of  the  estate,  the  caveator  will 
be  permitted  to  renew  the  contest  pro- 
ceedings upon  the  dismissal  of  his  ap- 
peal from  the  order  disregarding  the 
settlement  and  ordering  distribution 
pursuant  to  the  will.  In  re  Schwehm's 
Estate,  264  Pa.  355,  107  Atl.  699. 

75.  See  supra,  I,  C,  4. 

76.  In  re  Leonard's  Will  (N.  J.  Eq.), 
47  Atl.  222;  Fisher's  Case,  49  N.  J. 
Eq.  517,  24  Atl.  1019,  before  citations 
issued.  See  Crow  v.  Blakey's  Exr.,  31 
Ala.  728.  But  see  Deslonde  v.  Darring- 
ton's  Heirs,  29  Ala.  92;  Gilbert  v.  Gil- 
bert. 22  Ala.  529,  58  Am.  Dec.  268; 
Eoberts  r.  Trawick,  13  Ala.  68. 

[a]     The   executor   has    such   an   in- 

Voi.  xxyi 


terest  as  authorizes  him,  over  objec- 
tion of  those  resisting  probate,  to  dis- 
miss his  petition  for  probate  filed 
either  in  county  or  circuit  court. 
Hitchcock  V.  Green,  235  HI.  298,  85  N. 
E.  238. 

77.  Wait  V.  Westfall,  161  Ind.  648, 
68  N.  E.  271;  Levy  v.  Levy,  28  Md.  25; 
Price  1-.  Taylor,  21  Md.  356. 

See  Wehe  v.  Mood,  68  Kan.  373, 
75  Pac.  476;  Thurston  v.  Gough,  42 
N.  J.  Eq.  346,  7  Atl.  573.  But  see 
Bennett  v\  Bennett,  106  Md.  122,  66 
Atl.  706,  19  L.  E.  A.  (N.  S.),  121  (re- 
viewing Drevious  Maryland  cases) ;  In 
re  Berry^'s  Will,  93  Md.  560,  49  Atl. 
401. 

78.  Campbell  v.  Campbell,  130  HI. 
466,  22  N.  E.  620,  6  L.  R.  A.  167,  per- 
son named  as  executor  who  files  a  dis- 
claimer of  the  trust. 

79.  Matter  of  Parsons'  Estate,  159 
Cal.  425,  114  Pac.  570. 

80.  In  re  Wickersham's  Estate,  153 
Cal.  603,  96  Pac.  311. 

[a]  it  is  the  court's  duty  to  dis- 
miss such  a  contest.  Daniels  ■;;.  Jones 
(Tex.  Civ.  App.),  224  S.  W.  476. 

81.  Focha  V.  Focha's  Estate,  8  Cal. 
App.  576,  97  Pac.  321. 

82.  In  re  Plumb's  Estate,  177  Cal. 
300,  170  Pac.  609.    See  infra,  I,  C,  7. 

83.  Matter  of  Potter's  Will,  172 
App.  Div.  458,  155  N.  Y.  Supp.  939. 
Compare  Pegg  v.  Worford,  4   Md.  385. 

84.  In  re  Wilson's  Estate,  117  Cal. 
262,  49  Pac.  172,  711,  2  Prob.  Rep.  Ann. 
7;  Pegg  V.  Warford,  4  Md.  385. 

85.  See  generally  the  titles  "Abate- 
ment, Pleas  or;"  "Revivor;"  "Sur- 
vival." 
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revived  in  the  usual  way.^^  Whether  the  right  to  contest  a  will 
survives  must  be  determined  upon  the  same  principles  as  govern  in 
other  causes  of  action,  and  it  is  held  to  survive  in  some  states,^^  though 
there  is  authority  to  the  contrary .^^  But  it  has  been  held  that  the 
heirs  and  distributees  of  an  heir  cannot  contest  where  the  heir  had 
refused  to  do  so  and  sought  the  execution  of  the  will.^^  Upon  the 
death  of  a  party  pending  appeal  the  appeal  will  be  dismissed  if  there 
has  been  no  revivor  within  the  time  required  by  statute.^*'  The  pen- 
dency of  another  proceeding  for  the  probate  or  contest  of  a  will  may 
be  ground  for  abatement  of  a  subsequent  proceedings^  in  accordance 
with  the  general  principles  elsewhere  treated.^- 

9.  Agreements  as  to  Probate  and  Contest.  —  a.  Generally.  —  The 
interested  parties  may  make  a  valid  agreement  as  to  the  probate  and 
contest  of  a  will,  which  will  be  binding  upon  them  and  those  claim- 
ing under  them.^^     But  the  formal  partiea^  to  the  proceedings  cannot 


86.  Ga. — Stancil  v.  Kenan,  35  Ga. 
105.  Mass. — McKenna  t:  McArdle,  191 
Mass.  96,  77  N.  E.  782.  N.  Y.— Matter 
of  Herrmann's  Estate,  91  Misc.  464, 
154  N.  Y.  Supp.  957;  Van  Alen  v. 
Hewins,  5  Hun  44.  N.  H.— Holt  v. 
Eice,  51  N.  H.  370. 

See  the  title   "Revivor." 

87.  Cal.— /?i  re  Baker's  Estate,  170 
Cal.  578,  150  Pac.  989.  N.  Y.— Brady 
■V.  MicCosker,  1  N.  Y.  214,  3  Denio  610, 
4  How.  Pr.  291.  Ohio.— Chileote  v. 
Hoffman,  97  Ohio  St.  98,  119  N.  E.  364, 
L.  E.  A.  1918,  575.  Wash.— Ingersoll 
V.  Gourley,  72  Wash.  462,  130  Pac.  743. 
See  In  re  Siebs'  Estate,  70  Wash.  374, 
126  Pac.   912,   Ann.    Cas.   1913E,   125. 

See  the  title  "Survival." 

[a]  Assignability  being  the  test 
generally  of  survival,  the  right  to  con- 
test survives  because  it  is  assignable. 
Ingersoll  v.  Gourley,  72  Wash.  462,  130 
Pac.   743. 

[b]  The  right  to  contest  a  vrill  is  a 
"cause  of  action"  within  the  meaning 
of  that  term  as  used  in  the  code  section 
governing  survival,  and  hence  survives 
to  the  heirs  of  one  entitled  to  contest. 
Crawfordsville  Trust  Co.  V.  Eamsey, 
178  Ind.  258,  98  N.  E.  177. 

88.  111.— Selden  v.  Illinois  Tr.  &  Sav. 
Bk.,  239  111.  67,  87  N.  E.  860,  130  Am. 
St.  Eep.  180;  Storrs  v.  St.  Luke's  Hos- 
pital, 180  111.  368,  54  N.  E.  185,  72 
Am.  St.  Eep.  211.  Md.— Diffenderffer 
r.  Griffith,  57  Md.  81.  Mo.— Braeuel  v. 
Eeuther,  270  Mo.  603,  193  S.  W.  283. 
Tenn. — Ligon  v.  Hawkes,  110  Tenn.  514, 
75  S.  W.   1072. 

[a]  ITpon  the  death  of  one  of  two 
contestants  the  survivor  may  continue 


the    contest.      Diffenderffer    v.    Griffith, 
57  Md.  81. 

89.  Bowers  v.  McGavock,  114  Tenn. 
438,  85  S.  W.  893.  This  conclusion  was 
reached,  however,  upon  the  principle 
of  estoppel,  the  court  recognizing  the 
right  of  the  heirs  and  distributees  of 
th6  heir  of  the  putative  testator  to 
maintain  such  an  action  in  a  proper 
case. 

90.  Grayson  v\  Chisso,  47  Okla.  713, 
150  Pac.  697. 

91.  iSee  Pratt  v.  Hargreaves,  76 
Miss.  955,  25  So.  658,  71  Am.  St.  Eep. 
551,  4  Prob.  Rep.   Ann.  630. 

[a]  A  chancery  contest  can  not  be 
abated  by  the  pendency  of  a  suit  to 
construe  the  will,  even  conceding  that 
the  contest  might  be  made  by  cross-bill 
in  such  a  suit.  Kaplan  v.  Coleman,  180 
Ala.  267,  60  So.  885,  refusing  to  follow 
contrary  holding  in  Faught  v.  Faught, 
98  Ind.  470. 

92.  See  the  title  "Another  Action 
Pending." 

93.  See  infra,  this  section  and  the 
following  eases:  Ala. — Allen  v. 
Prater,  35  Ala.  169.  Cal.— 7n  re  Gar- 
celon's  Estate,  104  Cal.  570,  38  Pac. 
414,  43  Am.  St.  Eep.  134,  32  L.  E.  A. 
592;  Euth  V.  Krone,  10  Cal.  App.  770, 
103  Pac.  960.  Ga, — Medlock  v.  Mer- 
ritt,  102  Ga.  212,  29  S.  E.  185,  3  Prob. 
Eep.  Ann.  330;  Gay  V.  Sanders,  101 
Ga.  601,  28  S.  E.  1019.  m.— Hindert  v. 
Schneider,  4  111.  App.  203.  la.— Stuts- 
man V.  Grain,  185  Iowa  514,  170  N.  W. 
806;  Farwell  v.  Carpenter,  161  Iowa 
257  142  N.  W.  227.  Ky.— Waller's 
Admx.  V.  Marks,  100  Ky.  541,  38  S. 
W.    894;    Sprigg    v.    Sprigg's    Trustee, 
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by  agreement  deprive  other  interested  persons  of  their  rights.^*  And 
it  has  been  liekl  that  the  court  should  not  recognize  an  agreement 
validating  an  invalid  will  or  disposing  of  the  estate  otherwise  than  as 
provided  by  the  tostator.^^  Where  a  will  is  probated  at  the  instance 
of  others  in  spite  of  an  agreement  of  certain  parties  to  withhold  it, 
the  latter  are  not  estopped  from  claiming  under  it.^*^ 

b.  Statutes  sometimes  authorize  a  compromise  of  a  contested  pro- 
bate, under  sanction  of  the  court.^^  The  conditions  prescribed  by  the 
statute  must  be  followed/^  but  it  does  not  prevent  a  settlement  en- 
tirely outside  the  statute  in  the  same  manner  it  could  have  done  be- 


28  Ky.  L.  Rep.  944,  90  S.  W.  985; 
Gaither  r.  Bland,  7  Ky.  L.  Eep.  518. 
Md.— Reichard  v.  Izer,  95  Md.  451,  52 
Atl.  592;  Hartle  V.  StaU,  27  Mid.  157. 
Mass. — Seaman  v.  Colley,  178  Mass. 
478,  59  ISr.  E.  1017.  Neb.— Grochowski  v. 
Groehowski,  77  Neb,  506,  109  N.  W. 
742,  13  L.  R.  A.  (N.  S.)  484.  N.  H.— 
Stevens  v.  Clough,  70  N.  H.  165,  47  Atl. 
615.  N.  Y.— Moss  V.  Cohen,  158  N.  Y. 
240,  53  N.  E.  8;  St.  Mark's  Church  v. 
Teed,  120  N.  Y.  583,  24  N.  E.  1014; 
Palmer  v.  North,  35  Barb.  282;  Clark 
v.  Lyons,  38  Misc.  516,  77  N,  Y.-Supp. 
967  (affirmed  in  76  App.  Div.  622,  79 
N.  Y.  Supp.  1129) ;  Jones  v.  Jenner, 
47  Hun  170,  14  N.  Y.  St.  376.  Pa. 
In  r.e  Seip's  Estate,  163  Pa.  423,  30 
Atl.  226,  43  Am.  St.  Rep.  803;  In  re 
Hess'  Estate,  27  Pa.  Super.  498.  S.  C. 
Whitlock  V.  Wardlaw,  7  Rich.  L.  453. 
Tenn. — Darden  v.  Harrill,  10  Lea  421. 
Vt.— Bellows  r.  Sowles,  55  Vt.  391,  45 
Am.  Rep.  621.  Wash. — In  re  Goss' 
Estate,   73   Wash.   330,   132   Pac.  409. 

[a]  Binding  though  made  under 
mistake  of  law  as  to  the  right  of  some 
of  the  parties  to  inherit.  Bowden  v. 
Owen,  103  Misc.  56,  171  N.  Y.  Supp. 
778,  affirmed,  187  App.  Div.  910,  173 
N.  Y.  Supp.  901. 

[b]  A  contract  between  heirs  that 
will  shall  be  treated  as  revoked  and 
shall  not  be  probated,  if  executed  in 
accordance  with  the  statute  of  frauds, 
may  be  enforced.  Trimble  V.  Donahey, 
96  Wash.  677,  165   Pac.  1051. 

Manner  of  enforcement,  see  infra, 
this  section. 

94.  Lischy  v.  Schrader,  104  Ky.  657, 
47  S.  W.  611  (dismissing  appeal); 
Connery  v.  Connery,  175  Mich.  544, 
141  N.  W.  615,  where  probate  was 
necessary  as  to  a  beneficiary  not  a 
party    to    the    agreement. 

95.  In  re  Staab's  Estate,  166  Wis. 
587,    166    N.    W.   326.   But   see  Gay  v. 
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Sanders,   101   Ga.   601,   28    S.  E.   1C19, 
where  the  will  lacked  one  witness. 

[a]  "It  is  as  much  the  duty  of  a 
court  administering  the  estates  of  de- 
ceased persons  to  see  to  it  that  it  doeg 
not  attempt  to  administer  a  void  docu- 
ment which  has  been  palmed  off  on  it 
as  a  valid  one,  as  it  is  to  see  to  it 
that  the  terms  of  a  valid  will  are  not 
altered."  In  re  Staab's  Estate,  166 
Wis.  587,  166   N.   W.   326, 

96.  Mastersott  v.  Harris  (Tex.  Civ. 
App.),  179  S.  W.  284. 

97.  See  the  statutes  and  Copeland 
r.  Wheelright,  230  Mass.  131,  119  N. 
E.  667,  holding  statute,  as  interpreted, 
constitutional. 

[a]  Eifect  on  Interstate  Property. 
Assuming  the  validity  of  an  agreement 
not  to  contest  it  does  not  prevent  the 
heir  from  claiming  an  interest  in  intes- 
tate property.  Chase  V.  Dickey,  212 
Mass.  555,   99  N.  E.  410. 

98.  See   infra,    this   note. 

[a]  Compliance  with  requirements 
of  the  statute  Is  jurisdictional  to  al- 
lowance by  court.  Sherman  v.  Warren, 
211  Mass.  288,  97  N.  E.  892;  Elder  v. 
Adams,   180   Mass.   303,   62   N.  E,  373. 

[b]  "The  conditions  imposed  by  the 
statute  for  such  a  settfement  are  that 
(1)  all  persons  in  interest  capable  of 
acting  for  themselves  and  guardians 
of  those  persons  in  interest  ascer- 
tained and  in  being  not  competent  to 
act  for  themselves,  shall  sign  the  agree- 
ment; (2)  a  guardian  shall  be  appoint- 
ed with  official  responsibility  and  duty 
to  investigate  fully  and  protect  all 
unascertained  and  future  contingent 
interests,  and  (3)  the  agreement  must 
be  found  by  the  court  to  be  just  and 
reasonable  in  relation  to  the  parties 
in  being  and  in  its  effect  upon  any 
future  contingent  interests  and  be- 
quests to  charities,  a  decree  expressive 
of   that  finding     must     be     entered." 
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fore  the  statute.®^  Such  a  statutory  compromise  may  extin^ish  en- 
tirely future  contingent  interests.^ 

e.  Enforcement.  —  Such  an  agreement  whether  made  under  or 
outside  a  statute,  does  not  prevent  the  probate  of  the  will,^  or  sub- 
sequent proceedings  not  inconsistent  with  it,^  but  may  be  enforced 
in  appropriate  proceedings.* 

B,  Possession  and  Production  of  Will.  —  Possession  —  A  will, 
as  a  chattel,  may  be  replevied  under  proper  circumstances.^ 

Some  statutes  provide  for  the  placing  of  the  wills  of  living  per- 


Copeland  v.  Wheelright,  230  Mass.  131, 
119   N.   E.   667. 

[c]  Persons  in  Interest — Signature. 
Under  the  Mass.  statute  authorizing 
compromise  of  contested  probate  by 
agreement  in  writing  signed  by  all  per- 
sons whose  interest  will  be  affected 
and  approved  by  the  court, — a  legatee 
under  the  will  who  is  cut  off  by  a  cod- 
icil, is  an  interested  party  whose  sig- 
nature is  necessary.  Sherman  v.  War- 
ren, 211  Mass.  288,  97  N.  E.  892. 

[d]  The  decree  admitting  the  will 
to  probate  should  state  the  terms  of 
the  compromise  agreement  and  thus 
conclusively  establish  both  the  form 
and  validity  thereof.  See  Baxter  v. 
Stevens,   209   Mass.  459,  95   N.   E.   854. 

99.  Baxter  v.  Stevens,  209  Mass. 
459,   95   N.   E.   854. 

1.  C  0  p  e  1  a  n  d  f .  Wheelright,  230 
Mass.  131,  119  N.E.  667. 

2.  See  infra,  this  note,  and  cases 
supra,  I,  A,  9,  a. 

[a]  The  will  is  nevertheless  pro- 
bated and  the  parties  are  relegated  to 
theii  contractual  rights  and  the  appro- 
priate remedies  to  enforce  them.  The 
same  is  true  in  ease  of  a  settlement 
apart  fram  the  statute  before  or  after 
probate.  Bolster  v.  Lawrence,  225 
Mass.   387,   114   N.   E.    722. 

[b]  "The  court  does  not  undertake 
to  admit  to  probate  a  part  of  the  will 
and  refuse  probate  as  to  another  part. 
The  whole  will  is  admitted  but  the 
concessions  made  by  the  legatees  to  the 
heirs  at  law  or  to  each  other  are  at 
the  same  ti.me  noted  and  made  bind- 
ing upon  the  parties.  But  these  con- 
cessions take  effect  not  because  such 
is  the  will  but  because  such  is  the 
agreement.  *  *  *  'Although  the 
practice  is  to  insert  a  clause  in  the 
ideeree  to  the  effect  that  the  estate 
shall  be  administered  in  accordance 
with  the  lagreement  for  Qompromise 
established   thereby,  yet   the  rights   of 


the  parties  growing  out  of  the  agree- 
ment rest  upon  it  and  the  decree  con- 
firming it,  and  are  not  testamentary 
rights.'  "  Baxter  v.  Stevens,  209 
Mass.  459,  95  K  E.  854. 

[c]  The  court  acts  "uninfluenced 
even  by  agreement,  lending  validity 
or  otherwise,  between  proponent  and 
contestant."  Nichols  i;.  Leavitt's 
Estate,  118   Me.  464,   109  Atl.  6. 

3.  See  Hansbarger  v.  Hansbarger, 
206  Mich.  281,  172  N.  W.  577,  suit  to 
construe  the  will  not  prevented  by 
agreement  not  to  contest. 

4.  Bolster  v.  Lawrence,  225  Mass. 
387,   114  N.  E.  722. 

[a]  A  compromise  agreement  is  en- 
forceable by  action  at  law  to  recover 
the  agreed  su»m  or  by  suit  for  specific 
performance  if  a  share  of  the  estate 
is  agreed  upon.  Baxter  v.  Stevens,  209 
Mass.  459,  95  N.  E.  854.  See  also  Sil- 
ver 17.  Graves,  210  Mass.  26,  95  N.  E. 
948. 

[b]  A  surrogate's  court  has  no 
power  to  grant  motion  to  strike  ob- 
jections to  probate  and  restrain  con- 
testant from  further  contesting  the 
will  on  the  ground  of  an  agreement  not 
to  contest.  It  is  not  a  court  of  gen- 
eral equitable  jurisdiction.  In  re 
Hearne's  Estate,  171  N.  Y.  Supp.  984. 
See  also  Matter  of  Hermann's  Will, 
178  App.  Div.  182,  165  N.  Y.  Supp. 
298,  affirmed,  222  N.  Y.  564,  118  N.  E. 
1062. 

5.  See  infra,  this  note  and  gener- 
ally the  title   "Replevin." 

[a]  Replevin  for  Will. — A  guardian 
of  an  insane  person  has  probably  a 
sufficient  interest  in  his  ward's  will 
executed  before  his  appointment,  to 
maintain  replevin  to  recover  posses- 
sion of  it  from  one  without  authority 
to  keep  it.  Pond  v.  Faust,  90  Wash. 
117,  155  Pac.  776,  Ann.  Cas.  1918A, 
736. 
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sons  in  the  custody  of  a  public  officer  such  as  the  register  of  wills,  for 
safe  keeping.^ 

Production. —  It  is,  of  course,  the  duty  of  those  having  a  last  will 
and  testament  in  charge  to  promptly  produce  it  upon  the  death  of 
the  testator,  so  that  it  may  be  probated/  If  they  for  any  reason  re- 
fuse or  fail  to  do  this,  it  is  then  the  duty  of  those  who  are  interested 
in  having  the  will  probated  to  take  the  proper  steps  for  that  purpose.^ 
Statutes  sometimes  provide  that  the  custodian  of  a  will  must  deliver 
the  same  to  the  court  having  jurisdiction  of  the  estate  or  to  the  exe- 
cutor named  therein  with  in  a  designated  time  after  information  of  the 
death  of  testator,'^  and  make  a  failure  to  produce  the  will  actionable  in 
damages  at  the  suit  of  interested  persons.^"  Other  statutes  provide  a 
proceeding  to  compel  production  of  the  will  as  by  citation  or  attach- 
ment, and  punishment  after  a  hearing.^^    Such  a  proceeding  presents 


6.  See  tbe  statutes  and  Md.  Ann. 
Code,  vol.  2,   art.   93,   §  356. 

7.  Scripps  v.  Wayne  Probate  Judge, 
131  Mich.  265,  90  N.  W.  1061,  100 
Am.  St.  Rep.  614.  See  Pitts  v.  Van 
Orden  (Tex.  Civ.  App.),  158  S.  W. 
1043,  and  infra,  I,  C,  5. 

8.  Ga.— Israel  v.  Wolf,  100  Ga.  339, 
28  S.  E.  109.  Mich. — Scripps  v.  Wayne 
Probate  Judge,  131  Mich.  265,  90  N. 
W.  1061,  100  Am.  St.  Rep.  614.  N.  J. 
Beckett  v.  Zane,  41  N.  J.  Eq.  412,  5 
Atl.    638. 

As  to  who  may  propound  will  for 
probate,  see  infra,  I,  C,  5. 

9.  See  the  statutes,  and  Colo. — Walch 
V.  Orrell,  53  Colo.  361,  127  Pae.  141; 
Coulter  V.  People,  53  Colo.  40,  123  Pac. 
647.  Conn. — Barber  v.  Eno,  2  Root  150. 
111.— In  re  Storey,  120  111.  244,  11  N.  E. 
g09;  Radiseh  v.  Koethe,  178  111.  App. 
286.  Ind. — Doan  v.  Herod,  56  Ind,  App. 
663,  104  N.  E.  385.  la.— 77i  re  Living- 
ston's Estate,  153  N.  W.  200.  Bee 
In  re  Smith's  Estate,  165  Iowa  614,146 
N.  W.  836.  La. — Filhiol's  Succession, 
123  La.  497,  49  So.  138.  Me.— Moore  v. 
Smith,  5  Greenl.  490.  Mass. — Loring 
V.  Oakey,  98  Mass.  267.  Mich.— Bar- 
ney V.  Barney,  192  Mich.  45,  158  N. 
W.  101;  Zimmer  v.  Saier,  155  Mich.  388, 
119  ISr.  W.  433,  130  Am.  St.  Rep.  575. 
N.  Y.— Dodd  r.  Anderson,  197  N.  Y. 
466,  90  N.  E.  1137,  27  L.  R.  A.  (N.  S.) 
336,  18  Ann.  Cas.  738  (reversing  131 
App.  Div.  224,  115  N.  Y.  Supp.  688); 
Matter  of  Hammond,  163  App.  Div. 
877,  147  ISr.  Y.  Supp.  884.  Pa,— 7n  re 
Prentzel's  Estate,  11  Phila.  .34;  Yeakel 
V.  Brands'  Exxr.,  9  Pa.  Dist.  49.  S.  C. 
State  V.  Pace  9  Rich.  L.  355.  Tenn. 
Smith   V.    Harrison,    2    Heisk.   230.    Vt. 


Richardson  v.  Fletcher,  74  Vt.  417,  52 
Atl.  1064.  Va.— In  re  Nicholas'  Will, 
116  Va.  949,  83  S.  E.  368.  Wis.— 
Schoenwetter  v.  Schoenwetter,  164  Wis. 
131,  159  N.  W.  737. 

[a]  Executor's  duty,  by  statute,  to 
file  the  will.  Nichols  v.  Leavitt's  Estate, 
118  Me.  464,  109  Atl.  6;  Barney  v.  Bar- 
ney, 192  Mich.  45,   158  N.  W.  101. 

[b]  Forfeiting  Eight  to  Letters, 
Delay  for  more  than  the  period  pre- 
scribed, in  presenting  the  will  for  pro- 
bate, does  not  as  a  matter  of  law  for- 
feit the  party's  right  to  letters.  In  re 
Vernon's  Estate   (Cal.),  187  Pac.   11. 

10.  See  the  statutes  and  Myers  v. 
Exchange  Nat.  Bank,  96  Wash.  244, 
164  Pae.  951. 

[a]  Not  applicable  to  one  coming 
into  possession  subsequent  to  testa- 
tor's death.  Barney  V.  Barney,  192 
Mich.  45,   158  N.  W.   101. 

11.  See  the  statutes  and  Pond  v. 
Faust,  90  Wash.  117,  155  Pac.  776, 
Ann.   Cas.   1918A,   736. 

[a]  Some  statutes  provide  for  an 
attachment  against  one  alleged  to  be 
withholding  a  will,  upon  the  sworn 
complaint  of  a  credible  person,  and 
that  an  examination  may  be  had,  and 
punishment  as  for  contempt  may  be 
inflicted  if  the  charge  is  sustained. 
Walch  V.  Orrell,  53  Colo.  361,  127  Pac. 
141. 

[b]  The  complaint  under  such  a 
statute  must  show  the  jurisdiction  of 
the  court  to  probate  the  alleged  will. 
Coulter  V.  People,  53  Colo.  40,  123  Pac. 
647. 

[c]  On  a  petition  before  the  clerk 
to  require  the  production  of  an  alleged 
will,    if    the    petitioner    introduces    no 
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no  issue  triaHe  by  jury."  When  authorized  upon  petition  by  an 
interested  person,^^  the  petition  must  allege  or  show  the  requisite  in- 
terest.^* 

C.  Proceedings  for  Probate  and  Opposition  Thereto.  —  1. 
Statutory  and  Code  Regulation.  —  The  proceedings  for  probate  of 
wills  are  based  upon  statutory  and  code  provisions.^^  As  already  in- 
dicated, there  was  no  probate  of  wills  at  common  law  except  such  as 
was  administered  in  the  ecclesiastical  courts  in  the  case  of  wills  of 
personalty,  and  this  situation  resulted  in  the  creation  of  probate  courts 
and  the  modern  statutory  and  code  provisions  governing  the  exercise 
of  their  jurisdiction."  The  probate  practice,  however,  is  founded 
upon  that  of  the  ecclesiastical  courts  and  remains  the  same  except  as 
modified  by  constitutional  or  code  and  statutory  provisions."  While 
these  provisions  are  similar  in  their  general  outlines  they  frequently 
vary  in  their  details.  Some  states,  however,  have  taken  considerable 
portions  of  their  probate  code  from  other  states.^^ 

Where  specific  provision  is  made  for  procedure  in  probate  cases,  it 
must,  of  course,  be  followed,  and  the  general  provisions  of  a  code  are 
not  applicable.^^  But  in  the  absence  of  such  special  regulation,  the 
procedure  in  probate  may  be  governed  to  some  extent  by  general 
procedural  regulations  and  rules,^*^  particularly  where  the  code  or 


evidence  the  clerk  should  discharge 
the  rule  against  the  respondents.  Wil- 
liams V.  Bailey,  177  N.  C.  37,  97  S.  E. 
721. 

12.  Williams  f.  Bailey,  177  N.  C. 
87,  97  S.  E.   721. 

13.  See  Matter  of  Forster's  Estate, 
105    Misc.   24,   173    N.   Y.    Supp.   398. 

[a]  Petition  by  Interested  Person. 
N.  Y.  Code  (§  2607),  provides  a  pro- 
ceeding to  compel  production  of  a 
will.  It  authorizes  a  petition  by  any 
person  claiming  to  be  interested  in 
the  estate.  A  "person  interested,"  as 
used  in  the  provisions  of  the  code  re- 
lating to  proceedings  in  the  surrogate's 
court  is  defined  by  §  2768,  subdiv.  11, 
as  "every  person  entitled,  either  ab- 
solutely or  contingently,  to  share  in 
the  estate  or  the  proceeds  thereof,  or 
in  the  fund,  as  husband,  wife,  legatee, 
next  of  kin,  heir,  devisee,  assignee, 
grantee,  or  otherwise  except  as  a  credi- 
tor." A  sister  as  an  heir,  is  contin- 
gently interested,  even  though  for  a 
consideration  she  has  assigned  all  her 
interest  to  the  beneficiary  under  a  pre- 
vious will,  where  she  claims  the  right 
to  set  aside  the  assignment.  In  re 
Hardy,  216  N.  Y.  132,  llO  N.  E.  257. 

14.  Matter  of  Forster's  Estate,  105 
Misc.  24,  173  N.  Y.  Supp.  398. 

15.  See  the  statutcii  and  codes  and 


supra,  I,  A,  2,  and  also  Kelley  v.  Haz- 
zard,  96  Ohio  St.  19,  117  N.  E.  182. 

16.  See  supra,  I,  A,  2. 

17.  See  Matter  of  Zimmerman's 
Will,  104  Misc.  516,  172  N.  Y.  Supp. 
80,  containing  a  learned  review  by 
Fowler,  Sur. 

[a]  In  New  Mexico,  see  Malone  v. 
Cornelius,   34   Ore.   192,  55   Pac.   536. 

18.  See  Dibble  v.  Winter,  247  111. 
243,  9S  N.  E.  145. 

[a]  The  Oklahoma  law  as  to  probate 
of  wills  was  taken  from  Dakota,  which 
in  turn  was  taken  from  California. 
Bell  V.  Davis,  55  Okla.  121,  155  Pac. 
1132. 

19.  See  infra,  this  note. 

[a]  General  statutes  of  limitation 
in  the  code  of  civil  procedure  and  ex- 
ceptions therein  in  favor  of  infants, 
do  not  affect  the  time  for  contesting 
probate.  Evansville  Ice  &  Cold  Stor. 
Co.  V.  Winsor,  148  Ind.  682,  48  N.  E. 
592.    See  infra,  I,  C,  3,  a. 

20.  See  the  title  •'Probate  Courts," 
and  infra,  T,  G,  a. 

[a]  Applicability  of  Code  Procedure. 
"It  by  no  means  follows  that  because 
a  will  contest  is  a  special  proceeding 
it  is  not  affected  by  our  Code  of  Civil 
Procedure.  As  before  noted,  in  regard 
to  the  rights  of  parties  to  institute 
the    proceeding,    the    broad    provisions 
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statutes  contain  a  provision  to  this  effect,'^  except  in  so  far  as  such 
provisions  are  not  adapted  to  a  probate  proceeding.^-  Where  the 
proceedings  are  ox  parte  they  are  informal.-^ 

2.  Jurisdiction  and  Venue.  —  a.  Generally.  —  There  is  no  juris- 
diction to  probate  a  will  except  in  the  proceedings  provided  by  the 
statute.-*  Probate  being  a  proceeding  in  rem,-^  jurisdiction  only  ex- 
ists at  the  situs  of  the  res,^*^  which,  except  as  to  property  situated  else- 
where,  is  generally  regarded  as  having  its  situs  at  the  domicile  of  the 
testator.-^  In  an  international  sense,  with  the  exception  noted,  the 
courts  of  ^;he  last  domicile  of  the  testator  have  exclusive  jurisdiction 


of  the  statute  are  limited  by  certain 
sections  of  our  Civil  Code.  Thomp- 
son f.  Turner,  173  Ind.  595,  89  N.  E. 
314.  In  Chicago,  etc.  E.  Co.  v.  Sum- 
mers (1887)  113  Ind.  10,  14  N.  E.  733, 
3  Am.  St.  Eep.  616,  it  was  said:  'It 
has  often  been  held  by  this  court  and 
correctly  so,  we  think,  that  the  modes 
of  procedure  and  rules  of  practice  pre- 
scribed by  our  Civil  Code  in  civil  ac- 
tions are  all  applicable  to  a  special 
statutory  proceeding  for  the  enforce- 
ment of  private  rights.'  Where,  as 
here,  the  act  (concerning  wills)  con- 
tains no  provision  relating  to  the  sur- 
vival of  the  action,  we  perceive  no 
good  reason  why  the  rules  of  the  Civil 
Code  do  not  apply."  Crawfordsville 
Trust  Co.  V.  Eamsey,  178  Ind.  258,  98 
N.  E.  177. 

[  b  ]  Surrogate '  s  Court. — Procedure. 
"When  not  regulated  by  statute  or 
decisions  of  the  courts  of  last  resort, 
(they)  proceed  according  to  the  course 
of  the  old  common  law  applicable  to 
the  Surrogate's  Courts  at  their  incep- 
tion as  courts  of  this  state."  Matter 
of  Zimmerman's  Will,  104  Misc.  516, 
172  N.  Y.  Supp.  80,  citing  numerous 
local  cases. 

21.  In  re  Murphy's  Estate  (Mont.), 
188  Pae.  146,  rules  of  practice  in  civil 
actions  apply  See  San  Francisco  Pro- 
testant Orphan  Asylum  v.  Superior 
Court,   116   Cal.  443,  48  Pac.   379. 

[a]  As  in  Equity. — Probate  courts 
required  by  statute  to  proceed  as  in 
equitv.  Stevens  v.  Myers,  62  Ore.  372, 
121  Pac.  434,  126  Pac.  29. 

New  trial  and  appeal,  see  infra,  I, 
F  and  G. 

22.  See  Matter  of  Zimmerman's 
Will,  104  Misc.  516,  172  N.  Y.  Supp. 
80. 

[a]  *<Thus  it  is  that  the  Code  of 
Civil  Procedure  is  not  in  all  cases  the 
only    word    on    proper    parties   to    pro- 
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ceedings  for  probate  in  this  court.  But 
even  if  the  whole  Code  of  Civil  Pro- 
cedure be  regarded  as  made  relevant 
to  this  court  under  the  Surrogate's 
Act  of  1914,  a  proceeding  for  probate 
is  not  become  an  'action'  under  the 
Code  (sections  416,  3339,  C.  C.  P.),  but 
continues  a  special  proceeding  in  rem, 
the  precise  nature  of  which  can  be  de- 
termined only  by  reference  to  the  com- 
mon law  of  this  court,  for  this  court 
has  a  common  law  of  its  own  as  much 
as  the  Supreme  Court  or  the  former 
Court  of  Chancery  of  this  State.  A 
probate  continues  to  be  since  the  Code 
a  special  proceeding,  not  an  action. 
Consequently  the  rules  of  the  'Code 
regulating  actions  are  not  relevant 
here.  When  we  have  regard  to  first 
principles  and  fundamentals  in  this 
court,  we  look  not  only  at  the  decisions, 
but  at  both  our  own  common  law  and 
the  statutes  abrogating  the  common 
law."  Matter  of  Zimmerman's  Will, 
104  Misc.   516,  172   N.  Y.  Supp.  80. 

[b]  General  provisions  as  to  inter- 
vention have  no  application  to  com- 
mencement of  proceedings  to  contest 
probate.  State  i}.  District  Court,  25 
Mont.  355,  65  Pac.   120. 

23.  See  In  re  Storey,  120  111.  244, 
11  N.  E.  209. 

24.  In  re  Christensen's  Estate,  135 
Cal.  674,  68  Pac.  112,  not  in  proeedings 
to   determine  heirship. 

25.  See  supra,  I,  A,  5. 

2Q'.  In  re  Zollikofer's  Estate,  167 
Cal.  196,  138  Pac.  995;  In  re  Clark 'a 
Estate,  148  Cal.  108,  82  Pae.  760,  113 
Am.  St.  Eep.  197,  1  L.  E.  A.  (N.  S.) 
996,  7  Ann.  Cas.  306. 

27.     See  infra,  this  section. 

[a]  If  the  existence  of  any  proper- 
ty be  necessary,  a  bank  account  of 
fifty  dollars  is  sufficient  to  authorize 
probate.  In  re  Vernon's  Estate  (Cal.) 
187  Pae.  11. 


'WILLS 


189 


fb  'determine  the  validity  of  his  will.-^  If  an  instrument  is  admitted 
to  probate  by  anj-  other  court  the  decree  or  order  is  not  binding  ex- 
traterritorially,  either  upon  principles  of  comity  or  under  the  "full 
faith  and  credit"  clause  of  the  United  States  constitution.-^  It  follows 
that  generally  a  will  should  be,  and  in  some  jurisdictions  must  be, 
probated  originally  in  the  jurisdiction  of  the  testator's  domicile.^" 

A  probate  court  has  jurisdiction  to  determine  those  matters  and 
onl}^  those  affecting  the  validity  of  the  instrument  as  a  testamentary 
act  or  necessarily  incident  to  that  determination.^^  It  has  authority  to 
determine  all  the  facts  necessary  to  confer  upon  it  jurisdiction  to  act,^^ 
including  the  fact  of  domicile.^^  In  some  states  the  authority  con- 
ferred is  limited  and  special,  without  the  implications  and  presump- 
tions attending  the  action  of  courts  of  general  jurisdiction  f*  in  others 
a  contrary  rule  prevails.^^ 

b.  As  Affected  hy  Situs  of  Property.  —  In  most  states  original 
probate  may  be  granted  of  wills  of  non-residents  having  property 
within  the  state.^^    As  to  real  estate,  however,  the  jurisdiction  of  the 


28.  la. — In  re  Longshore 's  Will,  176 
N.  W.  902.  La. — In  re  Succession  of 
Gaines,  45  La.  Ann.  1237,  14  So.  233. 
Mass. — See  Emery  v.  Emery,  218  Mass. 
227,  105  N.  E.  879.  Mich. — Seripps  v. 
Wayne  Probate  Judge,  131  Mich.  265, 
90  N.  W.  1061,  100  Am.  St.  Kep.  614, 
Miss. — Bate  v.  Incisa,  59  Miss.-  513.  N. 
J,— In  re  Geiser's  Will,  82  N.  J.  Eq. 
311,  87  Atl.  628.  In  re  Chadwick's 
Will,  80  N.  J.  Eq.  471,  85  Atl.  266.  N. 
Y.  See  In  re  Horton's  Will,  217  N.  Y. 
363,  111  N.  E.  1066. 

[a]  Recitals  of  Will  Not  Conclusive. 
Though  the  will  describes  the  testator 
as  of  New  York  if  the  court  finds  his 
domicile  to  have  been  Massachusetts 
the  probate  is  properly  had  there  in 
the  county  of  his  domicile.  Eenwick 
V.  Macomber,  233  Mass.  530,  124  N.  E. 
670. 

Original  probate  of  foreign  will,  see 
infra,  I,  L. 

29.  Scrij)ps  v.  Wayne  Probate 
Judge,  131  Mich.  265,  90  N.  W.  1061, 
100  Am.  St.  Kep.  614.    See  infra,  I,  L. 

30.  See  infra,  I,  L,  2. 

31.  See  infra,  I,  C,  10,  a. 

32.  See  infra,  I,  I,  2  and  5. 

[a]  "They  (probate  courts)  have 
full  jurisdiction  to  adjudicate  all  ques- 
tions arising  in  proceedings  properly 
before  them.  In  the  hearing  of  an  ap- 
plication to  probate  a  will  a  probate 
court  has  jurisdiction  to  fully  and 
finally  determine  all  questions  involved 
in  the  application,  including  that  of 
domicile  of  the  testator,  and  the  judg- 


ment is  protected  by  the  same  rule  as 
to  collateral  attack  as  other  judgments 
of  courts  of  record."  State  ex  rel. 
Barbee  v.  Allen,  96  Ohio  St.  10,  117 
N.  E.  13. 

33.  Oberlander  v.  Emmel,  104  Md. 
259,  64  Atl.  1025;  Stanley  v.  Safe  Dep. 
&  Tr.  Co.,  87  Md.  450,  40  Atl.  53;  State 
ex  rel.  Barbee  v.  Allen,  96  Ohio  St. 
10,  117  N.  E.  13.     See  infra,  I,  I,  2. 

34..   See  21  Standard  Proc.  643,  645. 

[a]  The  surrogate  in  probating  wills 
acts  judicially  and  holds  court  but  is 
an  inferior  tribunal  of  limited  juris- 
diction. Mellor  V.  Kaighn,  89  N.  J.  L. 
543,   99   Atl.   207. 

[b]  The  New  Jersey  orphan's  court 
is  a  court  of  general  jurisdiction  over 
the  subjects  committed  to,  its  cogni- 
zance and  has  full  power  and  authority 
to  determine  all  controversies  respect- 
ing the  existence  of  wills.  In  re 
Huncke  (N.  J.  Eq.),  109  Atl.  18;  In  re 
Cassidy's  Will,  80  N.  J.  Eq.  163,  82 
Atl.  920. 

[c]  The  register  and  orphan's  court 
have  limited  statutory  jurisdictiott, 
and  no  inherent  power.  In  re  Baum's 
Estate,  259  Pa.  33,  103  Atl.  614. 

35.  See  21  Standard  Proc.  645,  and 
infra,  I,  I,  5. 

See  also  Ala. — Ex  parte  Sumlin,  85  So. 
810.  Ohio. — State  ex  rel.  Barbee  v. 
Allen,  96  Ohio  St.  10,  117  N.  E.  13. 
Ore.— Stevens  v.  Myers,  62  Ore.  372,  12] 
Pac.   434,   126   Pac.   29. 

36.  See  infra,  I,  L,  2. 
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oourts  of  its  situs  is  exclusive,  except  so  far  as  surrendered  by  statutes 
authorizing  probate  of  a  copy  of  a  foreign  probated  will." 

c.  In  What  County.  —  The  county  in  which  probate  proceedings 
max  or  must  be  instituted  depends  upon  the  provisions  of  the  statutes, 
which  generally  follow  the  same  principles  as  are  applied  to  state 
jurisdiction  and  permit  or  require  probate  to  l>e  in  the  county  where 
the  deceased  resided  or  died  or  where  his  estate  or  some  part  of  it 
is  situated,  or  a  combination  of  these.^'^  The  court  of  the  county  in 
which  application  is  first  made  is  given  jurisdiction  under  certain 
circumstances  by  some  statutes.^^ 

d.  Climige  of  Venue.  —  While  a  probate  proceeding  is  not  a  civil 
action  within  the  meaning  of  statutes  providing  for  a  change  of 
venue."*"  provision  is  sometimes  made  for  transferring  the  proceedings 
to  another  judge  or  county  when  the  judge  in  the  proper  county  is 
disqualified."*^ 

e.  Particular  Courts  and  Officers.  —  At  one  time  the  only  courts 
of  probate  Avere  the  ecclesiastical  courts,  whose  authority  was  limited 
to  wills  of  personalty.^2  The  particular  courts  and  officers  which 
have  jurisdiction  of  proceedings  for  the  probate  of  wills,  is  now  de- 


37.  Frederick  v.  Wilbourne,  108  Ala. 
137,  73  So.  442.    See  infra,  I,  L,  3,  a. 

38.  See  the  statutes  and  the  fol- 
lowing: Ala. — McDonnell  v.  Farrow,  132 
Ala.  227,  31  So.  475;  Merrill's  Heirs  V. 
Morrissett,  76  Ala.  433.  CaL— 7n  re 
Wilkes'  Estate,  128  Cal.  270,  60  Pac. 
867,  49  L.  E.  A.  138;  In  re  Harlan's 
Estate,  24  Cal.  182,  85  Am.  Dec.  58. 
Colo. — Corrigan  f.  Jones,  14  Colo.  311, 
23  Pac.  913.  Ga. — Godwin  i).  Godwin, 
129  Ga.  67,  58  S.  E.  652.  la.— Olson's 
Will,  63  Iowa  145,  18  N.  W.  854.  Ky. 
Miller  r.  Swan,  91  Ky.  36,  14  S.  W. 
964;  Barnes  v.  Edward,  17  B.  Mon.  632. 
Md.— Stanley  v.  Safe  Dep.  &  Tr.  Co.,  87 
Md.  450,  40  Atl.  53;  Schultz  v.  Houck, 
29  Md.  24.  Mass. — Emery  v.  Emery, 
218  Mass.  227,  105  N.  E.  879;  Eacke- 
mann  v.  Taylor,  204  Mass.  394,  90  N. 
E.  552.  Mo.— Stewart  v.  Pettus,  10  Mb. 
755.  N.  J.— In  re  Dodge's  Will,  104 
Atl.  646.  N.  Y.— Matter  of  MteEl- 
waine's  Will,  77  Misc.  317,  137  N.  Y. 
Supp.  681;  In  re  Zerega's  Will,  58  Hun 
505,  12  N.  Y.  Supp.  497.  Ohio— Con- 
verse V.  Starr,  23  Ohio  St.  491;  Limes 
i;.  Irwin,  16  Ohio  St.  488.  S.  D.— In  re 
James'  Estate,  38  S.  D.  107,  160  N. 
W.  525.  Wis.— In  re  Durkee's  Will, 
164  Wis.  41,  159  N.  W.  555. 

[a]  The  will  of  a  resident  must  be 
probated  in  the  county  of  his  resi- 
dence or  domicile.  In  re  Clark's 
Estate,  148   Cal.   108,  82  Pac.  760,  113 
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Am.  St.  Eep.  197,  1  L.  E.  A.  (N.  S.) 
996,  7  Ann.  Cas.  306;  Latour  v.  Ford, 
140  Cal.  414,  73  Pac.  1070,  274  Pac. 
441;  Morrison  v.  Haas,  229  Mass.  514, 
118  N.  E.  893. 

[b]  Property  in  the  county  essential 
to  jurisdiction  to  probate  will  of  non- 
resident of  state.  In  re  Bushnell's 
Estate,  107  Wash.  331,  182  Pac.  89. 

[c]  Property  in  Two  Counties. 
County  of  deceased's  domicile  and  in 
which  part  of  his  realty  is  located  is 
the  proper  county  of  probate  though 
some  lands  are  in  another  county. 
Starnes  v.  Thompson,  173  N.  C.  466, 
92  S.  E.  259. 

39.  See   infra,  this  note. 

[a]  The  first  application  is  the  first 
filing  of  a  petition,  Dungan  V.  Superior 
Court,  149  Cal.  98,  84  Pac.  767,  117 
Am.  St.  Eep.  119. 

40.  In  re  Joseph's  Estate,  118  Cal. 
660,  50  Pac.  768;  In  re  Scott's  Estate, 
15  Cal.  220.    See  5  Standard  Proc.  6. 

41.  See  Cal.  Code  Civ.  Proc,  §§1430- 
1433,  and  also  Eegents  of  University 
V.  Turner,  159  Cal.  541,  114  Pac.  842, 
Ann.  Cas.  1912C,  1162;  Estate  of 
White,  37  Cal.  190;  In  re  Graves' 
Estate,  8  Cal.  App.  254,  96  Pac.  792. 
See  generally  the  titles  "Change  of 
Venue;"    "Transfer  of  Causes." 

42.  iSee  supra,  I,  A,  1,  and  Goodman 
V.  Winter,  64  Ala.  410,  38  Am.  Eep.  13. 
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pendent  entirely  upon  statutes  and  constitutions  which  must  be  locally 
consulted.*^  Generally  jurisdiction  is  given  to  probate  courts  or  to 
courts  or  officers  specially  endowed  with  such  authority/*  and  their 
authority  is  usually  exclusive  of  that  of  other  tribunals/^  including 
courts  of  equity/*^    These  courts  or  officers  have  various  names/^  such 


43.  See  the  statutes  and  constitu- 
tions. 

44.  See  the  statutes,  and  generally 
the  title  "Probate  Courts."  See  also 
Harrell  v.  Harrell  (Mo.)  223  S.  W.  919 
(circuit  court  has  no  jurisdiction) ; 
Pettit  V.  Black,  13  Neb.  142,  152,  12 
N.  W.  841. 

[a]  Jurisdiction  Same  as  That  of 
Ecclesiastical  Courts. —  The  probate 
jurisdiction  conferred  by  statute  upon 
the  surrogate,  orphans'  coa't,  and  or- 
diiiary  (prerogative  court),  is  essen- 
tially the  same  probate  jurisdiction 
formerly  exercised  by  the  ecclesiastical 
courts  of.  England  and  there  adminis- 
tered by  the  surrogate,  ordinary  and 
metropolitan."  Crawford  v.  Lees,  84 
N.  J.  Eq.  324,  93  Atl.  201.  See  also 
Matter  of  Zimmerman 's  Will,  104  Misc. 
516,  172  N.  Y.  Supp.  80. 

45.  U.  S.— Stead  r.  Curtis,  205  Fed. 
439,  123  C.  C.  A.  507.  Ala.— Ex  parte 
Sumlin,  85  So.  810;  Sowell  v.  Sowell's 
Admr.,  41  Ala.,  359;  Herbert  v.  Han- 
rick,  16  Ala.  581.  Ark. — Hynds  v.  Imbo- 
den,  5  Ark.  385.  Cal. — Tracy  v.  Muir, 
151  Cal.  363,  371,  90  Pac.  832,  121 
Am.  St.  Rep.  117;  Langdon  v.  Black- 
burn, 109  Cal.  19,  26,  41  Pac.  814; 
Nicholson  t\  Leatham,  28  Cal.  App. 
597,  153  Pac.  965,  155  Pac.  98.  Colo. 
Stratton  v.  Rice,  66  Colo.  407,  181  Pac. 
529;  Clough  v.  Clough,  10  Colo.  App. 
433,  51  Pac.  513.  Ga.— Field  v  Brantley, 
139  Ga.  437,  77  S.  E.  559;  Sperber  v. 
Balster,  66  Ga.  317.  111.— People  v. 
Knickerbocker,  114  111.  539,  2  N.  E. 
507,  55  Am.  Rep.  879.  Ky.— Abbott  v. 
Traylor,  11  Bush  335;  Barnes  v.  Ed- 
ward, 17  B.  Mon.  632.  Mo.— Stowe  v. 
Stowe,  140  Mo.  594,  41  S.  W.  951.  N. 
M.— Bent  i:  Thompson,  5  N.  M.  408,  23 
Pac.  234.  N.  Y. — Anderson  v.  Ander- 
son, 112  N.  Y.  104,  19  N.  E.  427,  2 
L.  R.  A.  175.  Ore. — Stevens  v.  Myers, 
62  Ore.  372,  121  Pac.  434,  126  Pac.  29; 
Hubbard  v.  Hubbard,  7  Ore.  42;  Jones 
V.  Dove,  6  Ore.  188.  S.  C— Gibson  v. 
Brown,  1  Nott  &  McC.  326.  Tenn. 
Murrell  v.  Rich,  131  Tenn.  378,  175 
S.  W.  420.  Tex.— Milner  v.  Sims 
(Tex.  Civ.  App.),  171  S.  W.  784.     Va. 


Schultz  V.  Schultz,  10  Gratt.  (51  Va.), 
358,  60  Am.  Dec.  335.  W.Va.— Mathews 
V.  Tyree,  53   W.  Va.  29S,  44  S.  E.  526. 

[a]  The  superior  court  has  no  juris- 
diction in  the  matter  of  probating  wills 
except  upon  appeal  to  it  from  the 
county  court.  Simpson  v.  Simpson  273 
111.  90,  112  N.  E.  276. 

[b]  Statutory  provisions  for  produc- 
tion and  probate  are  complete  and  ex- 
clusive. No  court  has  any  jurisdiction 
except  as  there  provided.  Pond  v. 
Faust,  90  Wash.  117,  155  Pae.  776, 
Ann.  Cas.   1918A,  736. 

Jurisdiction  of  federal  courts  in 
probate  matters,  see  the  title  "United 
States  Courts." 

46.  U.  S.  Thompson  v.  Nichols,  254 
Fed.  973.  Ala.— See  Kaplan  v.  Cole- 
man, 180  Ala.  267,  60  So.  885.  Cal. 
McDaniel  v.  Pattison,  98  Cal.  86,  27 
Pac.  651,  32  Pac.  805.  Ga.— Slade  v. 
Street,  27  Ga.  17.  111.— Wild  v.  Swee- 
ney, 84  111.213.  Me.— Cousens  «;.  Bidde- 
ford  Advent  Church,  93  Me.  292,  45 
Atl.  43,  5  Prob.  Rep.  Ann.  312.  Md. 
Bradley  v.  Bradley,  117  Md.  515,  83 
Atl.  446.  Miss. — Cowden  v.  Cowden, 
2  How.  806.  Tenn. — Townsend  v. 
Townsend,  4  Coldw.  70,  94  Am.  Dec. 
185.  Utah. — Allen  v.  Barnes,  5  Utah 
100,  12  Pac.   912. 

See  21  Standard  Proc.  652,  note  59. 

[a]  No  jurisdiction  in  equity  ex- 
cept such  as  given  statute.  Queens- 
bury  V.  Vial,  123  Va.  219,  96  S.  E. 
173. 

[b]  The  court  of  ordinary  has  ex- 
clusive jurisdiction,  hence  a  court  of 
equity  cannot  (1)  absorb  a  pending 
probate  proceeding  and  determine  the 
validity  of  will.  Turner  V.  Holbrook, 
145  Ga.  603,  89  S.  E.  700.  (2)  "The 
superior  court,  in  the  exercise  of  its 
equity  powers,  has  no  jurisdiction  to 
enjoin  the  nominated  executors  of  an 
alleged  will  from  offering  it  for  pro- 
bate." Field  V.  Brantley,  139  Ga.  437, 
77  S.  E.  559,  citing  local  cases. 

47.  See  the  statutes  and  21  Stand- 
ard Proc.  642. 

[a]  A  circuit  or  a  corporation  court 
has  jurisdiction  of  the  probate  of  wills. 
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as  probate  court, ^^  county  eourt/^  orphan's  court,""  prerogative 
conrt.-'^  surrogate,"  the  ordinary/'^  and  the  register  of  wills,^*  Some- 
times under  certain  circumstances  the  clerk  is  given  authority  to 
probate  wills/*^  In  some  states  the  tribunal  having  jurisdiction  of 
uncontested  proceedings  must  certify  or  transfer  them,  to  a  higher 


Saunders  r.  Link,  114  Va.  285,  76  S.  E. 
327. 

48.  Bothanv  Hospital  Co.  v.  Hale, 
69  Kan.  616,  77  Pae.  537. 

49.  Ste\-^ns  i\  Myers,  62  Ore.  372, 
121  Pae.  434,  126  Pac.  29. 

50.  Bradley  r.  Bradley,  117  Md.  515, 
83  Atl.  446;  In  re  Fleming's  Estate, 
265  Pa.  399,  109  Atl.  265,  jurisdiction 
equitable  in  nature. 

51.  See   infra,  this  note. 

[a]  The  mere  filing  of  a  caveat 
with  the  surrogate  confers  no  jurisdic- 
tion in  the  absence  of  the  filing  with 
him  of  a  will.  Hence  it  does  not  de- 
feat jurisdiction  of  the  prerogative 
court  with  which  a  petition  and  the  will 
are  filed,  even  though  the  statute  pro- 
vides that  probate  shall  not  be  granted 
by  the  latter  until  proof  is  made  that 
no  caveat  has  been  filed  with  the  sur- 
rogate of  the  county  of  testator's  resi- 
dence or  (proof)  that  notice  of  the 
application  to  the  ordinary  has  been 
given  to  all  persons  concerned.  The 
statute  gives  the  prerogative  court  ju- 
risdiction if  notice  is  given,  even 
though  a  caveat  has  been  filed.  In  re 
Morrissey's  Will  (N.  J.  Eq.),  107  Atl. 
70. 

[b]  Though  a  petition  and  will  have 
been  filed  with  the  surrogate,  if  they 
are  withdrawn  and  the  will  and  a  peti- 
tion filed  in  the  prerogative  court,  the 
former  cases  and  the  latter  gains  juris- 
diction. Fisher's  Case,  49  N.  J.  Eq. 
517,  24  Atl.  1019. 

52.  In  re  Whitehead's  Estate,  85 
N.  J.  Eq.  114,  94  Atl.  796;  Carthage 
Dev.  Co.  V.  Cushman,  101  Misc.  57,  166 
N.  Y.  Supp.  483;  Matter  of  Martin's 
Will,  80  Misc.  17,  141  N.  Y.  Supp. 
784. 

[a]  The  New  Jersey  statute  provides 
that  where  doubt  arises  on  the  face 
of  the  will  or  a  caveat  is  put  in  or  a 
dispute  arises  respecting  the  existence 
of  the  will,  the  surrogate  cannot  act 
but  must  issue  citations  to  all  persons 
concerned  to  appear  in  the  orphans' 
court.  Mellor  v.  ELaighn,  89  N.  J.  L. 
543,  99  Atl.  207.   See  also  In  re  White- 
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head's   Estate,    85    N.   J.   Eq.   114,   94 
Atl.  796. 

[b]  Limited  to  wills  of  testators 
dying  resident  of  his  county.  In  re 
Chadwick's  Will,  80  N.  J.  Eq.  471,  85 
Atl.  266. 

[c]  When  the  surrogate  has  acquired 
jurisdiction  it  cannot  be  interfered 
with  by  the  ordinary,  except  by  appeal 
in  the  statutory  time.  In  re  White- 
head's Estate,  85  N.  J.  Eq.  114,  94  Atl. 
796. 

[d]  When  the  surrogate  has  acted 
and  made  a  decree  his  jurisdiction  is 
exhausted.  He  cannot  thereafter  issue 
citations  requiring  the  parties  to  ap- 
pear in  the  orphans'  court  nor  can  he 
set  aside  or  revoke  his  decree.  Mellor 
V.  Kaighn,  89  N.  J.  L.  543,  99  Atl.  207. 

[e]  Assistant  to  the  surrogate  gets 
his  power  to  take  testimony,  from 
Laws  1850,  ch.  201,  §  1,  and  Lft-s 
1882  ch.  410,  §  1182.  Matter  of  Weed's 
Estate,  107  MUsc.  595,  177  N.  Y.  Supp. 
93. 

[f]  New  York  appellate  division  of 
the  supreme,  court  has  original  con- 
current jurisdiction  of  contests.  In  re 
Palabella's  Will,  139  N.  Y.  Supp.  1003. 

53.  Field  v.  Brantley,  139  Ga.  437, 
77  S.  E.  559. 

54.  Tilghman  v.  France,  99  Md. 
611,  59  Atl.  277  (during  recess  of  or- 
phan's court);  Guthrie  v.  Kerr,  85  Pa. 
303. 

55.  See  the  statutes  and  supra,  I, 
A,  1.  See  also  Ark.— Petty  v.  Ducker, 
51  Ark.  281,  11  S.  W.  2.  N.  C— McCor- 
mick  V.  Jernigan,  110  N.  C.  406,  14  S.  E. 
971.  Tex. — Fuentes  v.  McDonald,  85 
Tex.  132,  20  S.  W.  43.  Va.— Saunders 
V.  Link,  114  Va.  285,  76  S.  E.  327. 

fa]  During  vacation  proponent  has 
the  option  of  proceeding  before  the 
clerk  ex  parte  or  he  may  file  his  peti- 
tion in  the  county  court  and  obtain 
process  thereon,  after  the  service  of 
which  on  all  the  interested  persons, 
the  court  proceeds  to  hear  and  deter- 
imine  tlie  matter.  Eopar  r.  Eopar,  78 
W.   Va.  22S,  88  S.  E.   834. 

[b]  Confirmation  by  court  necessary. 
Petty  V,  Ducker,  51  Ark.  281,  11  S.  W, 
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tribunal  in  ease  of  a  contest.^^  An  appeal  is  sometimes  given  to  higher 
courts  for  the  purpose  of  hearing  the  case  de  novo.^^ 

3.  Time  for  Probate.^®  —  a.  Generally. — General  statutes  of  limi- 
tation are  not  applicable  to  proceedings  to  probate  a  will.^^  But  pro- 
vision is  sometimes  made  by  statute  prescribing  or  limiting  the  time 
within  which  wills  may*'"  or  must®^  be  offered  for  probate,  particularly 
in  the  case  of  nuncupative  wills.'^^  In  the  absence  of  such  an  express 
provision,  however,  there  is  no  limitation  upon  the  time  within  which 
probate  of  a  will  may  be  had,*'^  though  a  proponent  may  be  estopped 
by  reason  of  his  laches  to  the  detriment  of  innocent  purchasers.''^ 
Statutes  limiting  the  time  for  probate  of  wills  do  not  applj^  to  ancil- 
lary probate  of  a  foreign  ^dll  already  probated  at  the  testator's  domi- 
cile,®^ but  they  do  apply  to  original  probate  of  such  a  will.^*^ 

b.  Anie  Mortem  Probate  or  Adjudication.  —  (I.)  Generally.  —  An 
ante  mortem  adjudication  of  the  validity  or  invalidity  of  a  will  can- 


2;   Eothwell  V.  Jamison,   147    Mo.   601, 
49   S.  W.  503. 

56.  See  the  statutes  and  Murrell  V. 
Rich,  131  Tenn.  378,  175  S.  W.  420. 

57.  See  infra,  I,  G. 

58.  Time  within  which  will  must  be 
produced,  see  supra,  I,  B. 

59.  Cal. — In  re  Hume's  Estate,  179 
Cal.  338,  176  Pac.  681,  56  Cal.  Dec.  510, 
holding  §§  343  and  363,  Code  Civ.  Proc. 
inapplicable.  Ind. — Evansville  Ice  & 
Cold  Storage  Co.  v.  Winsor,  148  Ind. 
682,  48  N.  E.  592.  N.  C— MtcCormick 
V.  Jernigan,  110  N.  C.  406,  14  S.  E.  971. 
Tenn.— Alsobrook  v.  Orr,  130  Tenn.  120, 
169   S.  W.  1165,  Ann.  Cas.  1915B,   627. 

But  see  Gwinn  v.  Melvin,  9  Idaho 
202,  72  Pac.  961,  108  Am.  St.  Rep.  119; 
Thompson  V.  Penn,  149  Ky.  158,  148  S. 
W.  33;  Foster  v.  Jordan,  130  Ky.  445, 
113  S.  W.  490;  Allen  v.  Froman,  96 
Ky.  313,  28  S.  W.  497. 

[a]  But  limitations  may  operate 
against  those  claiming  title  under  the 
will.  See  Earnhardt  f.  Morrison,  178 
N.  C.  563,  101  S.  E.  218.  Steljes  v. 
Simmons,   170   N.   C.   42,   86   S.   E.   801. 

60.  See  the  statutes  and  In  re 
Evans'  Will,  29  N.  J.  Eq.  571. 

61.  See  the  statutes  and  Mich. — ■ 
Foote  V.  Foote,  61  Mich.  181,  28  N.  W. 
90,  barring  a  legatee's  right  to  claim 
under  a  will  if  he  fails  to  probate  it 
within  a  reasonable  time.  N.  Y. — Fox 
V.  Fee,  167  N.  Y.  44,  60  N.  E.  281. 
Tex. — House  v.  House  (Tex.  Civ.  App.), 
222  S.  W.  322. 

[a]  A  married  woman  is  not  exempt 
from  the  limitation  imposed  by  the 
statute.  House  v.  House  (Tex.  Civ. 
App.),  222  S.  W.  322, 

18 


[b]  Statute  Not  Retrospective  in 
Operation. — Earnhardt  v.  Morrison,  178 
N.  C.  563,  101  S.  E.  218. 

[c]  Probate  by  one  not  in  default 
inures  to  the  benefit  of  all  others  in- 
terested. Michaelis  v.  Nance  (Tex.  Civ. 
App.),  184  S.  W.  785. 

62.  See  infra,  I,  J. 

63.  Cal.— In  re  Hume's  Estate,  179 
Cal.  338,  176  Pac.  681,  56  Cal.  Dec. 
510.  N.  C. — Earnhardt  v.  Morrison, 
178  N.  C.  563,  101  S.  E.  218  (statute 
now  provides  limitation  period  as  to 
bona  fide  purchasers  from  heirs); 
Steadman  v.  Steadman,  143  N.  C.  345, 
55  S.  E.  784.  Tenn. — Alsobrook  v.  Orr, 
130  Tenn.  120,  169  S.  W.  1165,  Ann. 
Cas.  1915B,  627.  Wis.— In  re  Bran- 
dou's  Estate,  164  Wis.  387,  160  N.  W. 
177. 

[a]  "Section  1299  (Code  Civ.  Proc.) 
declares  that  any  person  interested  in 
the  estate  'may  at  any  time  after  the 
death  of  the  testator,  petition  the 
court  having  jurisdiction  to  have  the 
will  proved.'  This  implies  that  there  is 
no  arbitrary  time  limit."  In  re  Hume's 
Estate,  179  Cal.  338,  176  Pac.  681,  56 
Cal.  Dec.  510. 

Probate  of  a  later  will,  see  infra,  I, 
I,  6. 

Probate  after  grant  of  intestate  ad- 
ministration, see  supra,  I,  A,  6. 

64.  See  infra,  I,  C,  5,  b.  Campare 
Alsobrook  r.  Orr,  130  Tenn.  120,  169 
S.   W.   116.5,  Ann.  Cas.  1915B,  627. 

65.  Matter  of  Newell,  10  Haw.  80; 
Morrison  v.  Fletcher,  119  K.y.  488,  84 
S.  W.  548,  10   Prob.  Rep.  Ann.  74. 

66.  Allen  v.  Froman,  96  Ky.  313, 
28  S.  W.  497. 
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not  bo  had/'^  and  if  madp,  is  void  for  want  of  jurisdiction.^*  A  statute 
providinir  for  such  an  ante  mortem  adjudication  and  probate  has  been 
hold  invalid  as  not  within  any  recognized  judicial  power/'^ 

(II.)  CanceUation  of  WiU  of  Incompetent. —  The  guardian  of  an 
insane  or  mentally  incompetent  person  cannot  maintain  an  action  to 
cancel  a  will  executed  by  his  ward  while  insane.^° 

4.  Parties  Generally.  —  A  proceeding  for  probate,  being  in  rem 
rather  than  inter  partes,"'-  there  are  in  a  sense,  no  formal  parties  to 
it,"  except  in  the  case  of  a  statutory  opposition  or  contest,"  or  where, 
by  virtue  of  the  statutory  requirements  as  to  notice,  the  proceeding 
is  deemed  to  be  inter  partes.^*  Nevertheless,  the  proponent  has  the 
rights  of  a  party.^"'  Interested  persons  may  under  proper  circum- 
stances be  pennitted  to  intervene  or  become  parties  for  the  protection 
of  their  interests,^*"  and  they  may  be  made  parties  for  the  purpose  of 


67.  Kellogg  r.  White,  103  Misc.  Ifi7, 
169  N.  Y.  Supp.  989;  Pond  v.  Faust, 
90  Wash.  117,  155  Pae.  776,  Ann.  Cas. 
191SA,  736. 

68.  Moore  v.  Tanner's  Admr.,  5  T. 
B.  Mon.  (Ky.)  42,  27  Am.  Dec.  35. 

69.  Lloyd  v.  Wayne  Circuit  Court, 
56  Mich.  236,  23  N.  W.  28,  56  Am.  Eep. 
378  cited  with  approval  in  Pond  v. 
Faust,  90  Wash.  117,  155  Pac.  776,  Ann. 
Cas.  1918A,  736. 

70.  Pond  V.  Faust,  90  Wash.  117, 
155  Pac.  776,  Ann.  Cas.  1918A,  736, 
even  though  it  is  alleged  that  the  will 
■was  the  product  of  undue  influence 
and  an  attempt  to  get  control  of  the 
ward's  estate  and  that  the  witnesses 
are  likely  to  die  before  the  ward's 
death. 

71.  See    supra,   I,   A,  5. 

72.  See  ]\liera  v.  Akers,  25  N.  M. 
508,  184  Pac.  817.  Hutson  v.  Sawyer, 
104  N.  C.  1,  10  S.  E.  85;  Love  v.  John- 
ston, 34  N.  C.  355. 

[a]  Proof  in  common  form  is  ex 
parte  and  no  one  interested  is  before 
the  clerk  except  the  propounders  and 
witnesses.  In  re  Chisman's  Will,  175 
N.  C.  420,  95  S.  E.  769.  See  supra,  I, 
A,  4. 

[b]  An  interested  person  who  fails 
to  appear  is  not  in  any  sense  a  party 
to  the  proceeding  even  though  he  be 
named  in  the  petition  as  an  heir,  de- 
visee, or  legatee.  In  re  McDougald's 
Estate,  143  Cal.  476,  77  Pac.  443. 

73.  See  infra,  I,  C,  8. 

Who  may  oppose  probate,  see  infra, 
I,  C,  8.  c. 

74.  Flynn  r.  Flynn,  283  111.  206, 
119  N.  E.^  304;  Mosser  v.  Flake,  258  111. 
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233,  101  K  E.  540,  Ann.  Cas.  1914B, 
425,  all  interested  persons  should  bo 
made  parties. 

Notice,  see  infra,  I,  C,  7. 

75.  See  infra,  this  note. 

[a]  Executor  as  Party. — Merely  fil- 
ing the  will  for  probate  does  not  make 
the  executor  named  in  it  a  party  to 
forensic  issue,  but  petitioning  for  pro- 
bate does,  and'  in  the  latter  case  his 
rignts  as  a  party  are  as  great  as  those 
of  any  other  party.  Nicho  v.  Lea- 
vitt's  Estate,   118  Me.  464,  109   Atl.  6. 

As  to  right  to  withdraw  or  dismiss 
petition,  see  supra,  I,  A,  7. 

76.  Ala. — Koy  r.  Segrist,  19  Ala. 
810.  Mass.— Old  Colony  Trust  Co.  v. 
Bailev,  202  Mass.  283,  88  N.  E.  898. 
N.  J.— Kayhart  v.  Whitehead,  77  N.  J. 
Eq.  12,  76"  Atl.  241.  N.Y.— In  re  Wohl- 
gemuth, 110  App.  Div.  644,  97  N.  Y. 
Supp.  367  (affirmed,  184  N.  Y.  578,  77 
N.  E.  1198);  In  re  Coryell's  Will,  4 
App.  Div.  429,  39  N.  Y.  Supp.  508; 
Lafferty  r.  Lafferty,  5  Redf.  Surr.  326; 
Walsh  V.  Eyan,  1  Bradf.  Sur.  433. 
N.  C— Hutson  v.  Sawyer,  104  N.  C. 
1,  10  S.  E.  85;  Sawyer  v.  Dozier's 
Heirs,  27  N.  C.  97. 

[a]  But  the  general  code  provision 
for  intervention  does  not  apply.  State 
r.  District  Court,  25  Mont.  355,  65  Pac. 
120. 

[b]  Executor  may  intervene  in 
caveat  proceedings.  Mead  v.  Tydings, 
133  Md.  608,  105  Atl.   8(13. 

fe]  Foreign  administrator  of  the 
testator.  In  re  Davis'  Will,  105  App. 
Div.  221,  93  N.  Y.  Supp.  1004,  af- 
firmed, 182  N.  Y.  468,  75  N.  E.  530. 

As  to  intervention  generally,  see  the 
title   "  Intervention. ' ' 
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binding  them  by  the  adjudication."''  So  also  they  may  withdraw  as 
parties,  or,  at  least,  may  be  permitted  to  withdraw  upon  payment  of 
costs.'®  But  only  persons  who  become  parties  in  an  appropriate  way 
may  take  part  in  the  proceedings.'^ 

Guardian  ad  Litem. —  In  some  jurisdictions,  it  is  the  duty  of  any 
court  in  a  proceeding  to  probate  a  will  to  appoint  a  guardian  ad 
litem  for  all  infant  defendants  made  parties  to  such  proceedings.^" 

5.  Who  May  or  Should  Be  Parties  Proponent.  —  a.  Generally 
As  already  noticed,  it  is  the  duty  of  any  one  in  possession  of  a  will 
to  produce  it  or  disclose  its  existence  upon  the  death  of  the  testator.^^ 
Such  a  duty,  however,  does  not  include  a  further  legal  duty  to  offer 
the  will  for  probate.®-  Except  where  so  authorized  by  statute,®^  the 
probate  court  cannot,  it  has  been  held,  of  its  own  motion  initiate  pro- 
ceedings for  probate  of  a  ^vill,®*  though  there  is  authority  to  the  con- 
trary.®^ Under  the  early  English  practice,®*'  which  is  still  followed, 
to  some  extent  at  least,  in  a  few  of  the  states  of  the  United  States,®^ 


77.  Mordecai  v.  Canty,  86  S.  C.  470, 
68  S.  E.  1049,  may  be  made  defendants 
in  a  proceeding  in  solemn  form,  even 
though  not  necessary  parties.  See 
Griffin's  Estate,  9  Pa.  Dist.  248,  23  Pa. 
Co.   Ct.  559. 

78.  See  the  following  cases:  Ind.— 
Kinnaman  v.  Kinnaman,  71  Ind.  417. 
Kan.— Wehe  v.  Mood,  68  Kan.  373,  75 
Pac.  476,  Mo.— Cash  v.  Lust,  142  Mo. 
630,  44  S.  W.  724  64  Am.  St.  Rep.  576. 
N.  C— Hutson  V.  Sawyer,  104  X.  C.  1, 
10  S.  E.  85;  Sawyer  v.  Dozier's  Heirs, 
27  N,  C.  97,  Pa.— In  re  Eichert's 
Estate,  155  Pa.  59,  25  Atl.  824.  Tenn. 
Patton  V.  Allison,  7  Humph.  320. 
Va.— Dillard  v.  Dillard's  Erx.,  78  Va. 
208. 

79.  Reese  v.  Nolan,  99  Ala,  203, 
13  So.  677]  Allen  v.  Prater,  35  Ala. 
169;  Foster  v.  Tyler,  7  Paige  (X.  Y.) 
48;  Lafferty  v.  Lafferty,  5  Redf.  Surr. 
(N.  Y.)  326.  See  Old  Colony  Trust  Co. 
V.  Wallace,  212  Mass.  335,  98  N,  E, 
1035, 

80.  Sen  infra  this  note  and  generally 
the   tille    "Guardian  ad  Litem." 

[a]  Court  lia?  inherent  power  to 
and  must  appoint  guardian  ad  litem 
for  infant  defendant.  Flynn  v.  Flynn, 
283  111.  206,  119  N.  E.  304;  Simpson 
V.  Simpson,  273   111.  90,   112   X.   E.   27G. 

[b]  A  judgment  denying  probate  of 
a  will  without  appointment  of  a  guar- 
dian ad  litem  to  represent  minor  devi- 
sees is  voidable  and  may  be  set  aside 
upon  motion.  Simpson  v.  Simpson,  273 
111.  90,   112   X.   E.   27(i. 

Contest  by  guardian  or  attorney  ap- 


pointed by  court,  see  Cal.     Code     Civ. 
Proc,   §   1307. 

81.  See  supra,  I,  B. 

[a]  The  only  heir  of  decedent,  on 
discovering  a  will  making  bequests  to 
others,  should  offer  the  will  for  probate 
or  disclose  its  existence  so  that  they 
may  offer  it.  Pitts  v.  Van  Orden 
(  Tex.  Civ.  App.),  158  S.  W.  1043. 

82.  See  In  re  Smith's  Estate,  165 
Iowa  614,  146  N,  W,  836;  Xichols  v. 
Leavitt's  Estate,  118  Me,  464,  109 
Atl.   6,   and   infra,   this   section, 

83.  See  Conn. — In  re  St.  Leger's  Ap- 
peal, 34  Conn.  434,  91  Am.  Dec.  735. 
Ill._Mosser  v.  Flake,  258  111.  233,  101 
X.  E.  540,  Ann.  Cas.  1914B,  425.  Tex. 
Simmons  v.  Campbell  (Tex.  Civ.  App.) 
213   S.  W.   338. 

84.  In  re  Billet's  Estate,  106  Misc. 
229,  174  X.  Y.  Supp.  488. 

[a]  The  court  of  its  own  motion  is 
not  bound  to  see  that  proceedings  are 
taken  to  probate  documents  filed  with 
it  which  are  claimed  to  be  wills.  Hen- 
ry r,  Superior  Court,  93  Cal.  569,  29 
Pac.   230. 

85.  See  Stebbins  v.  Lathrop,  4 
Pick.    (Mass.),   33,   42. 

86.  See  N.  C. — Redmond  v.  Collins, 
15  X.  C.  430,  440,  27  Am.  Dec.  208. 
Va.— Wills  r.  Spraggins,  3  Gratt.  (44 
Va.)  555.  Eng.— Wankford  v.  Wank- 
ford,  1   Salk,  299,  91  Eng.  Reprint  265 

87.  See  the  statutes  and  the  fol- 
lowing cases:    Ga. — Baker   r.  Bancroft, 

79  Ga.  672,  5  S.  E.  46;  Finch  v.  Finch, 
14  Ga.  362.     Me. — Keniston  v.  Adams, 

80  Me.  290,  14  Atl.  203.    Mass.— Crow- 
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it  was  primarily  tlie  rif?lit  and  duty  of  the  person  named  as  executor 
to  propound  the  \n\\  for  probate,  and  other  interested  persons  could 
act  only  uliere  he  failed  or  refused  to  do  so.  The  matter  is  n(yw 
lartrely  reirulated  by  statutes,  however,  which  usually  permit  certain 
des'iixnated  persons  or  any  interested  person  to  petition  or  apply  for 
probate.^*  Unless  the  statute  otherwise  provides,^^  the  proponent 
must  have  some  interest  in  the  will  or  the  estate.^''  Obviously  the  per- 
son named  as  executor  may,°^  and  in  ordinary  course  should,  present 


ell  V.  Davis,  233  Mass.  136,  123  N.  E. 
611.  N.  C. — Ecdmond  r.  Collins,  15 
N.  -C.  430,  27  Am.   Dec.  208. 

[a]  **It  is  also  true,  as  a  general 
rule,  that  the  interests  of  legatees, 
claiming  under  a  will  are  properly  and 
sufficiently  represented  by  the  ex- 
ecutor, and,  *  *  *  individual  legatees 
are  not  entitled  as  of  right  to  appear 
separately  and  become  parties  to  a  pe- 
tition for  the  probate  of  a  will.  The 
representation  of  the  estate  and  the 
conduct  of  the  trial  usually  should  be 
left  to  the  executor.  But  if  it  appear 
that  one  legatee  has  important  inter- 
ests adverse  to  those  of  the  legatees 
generally  or  if  for  any  reason,  under 
the  issues  submitted  to  the  jury,  there 
are  contentions  that  ought  to  be  made 
in  support  of  the  will  which  are  ad- 
verse to  other  contentions  that  ought 
to  be  made  in  support  of  some  part  of 
the  will,  it  is  in  the  discretion  of  the 
court  to  allow  parties  differently  in- 
terested to  appear  and  be  heard  in  sup- 
port of  their  respective  contentions." 
Old  Colony  Trust  Co.  r.  Bailey,  202 
Mass.  283,  88  N.  E.  898,  quoted  in 
Crowell  v.  Davis,  233  Mass.  136,  123 
N.  E.  611,  approved  in  Old  Colony 
Trust  Co.  r.  Wallace,  212  Mass.  335, 
98  N.  E.  1035. 

[b]  Notice  to  Executor. — Probate  of 
Codicil. — The  statute  provides  that  if 
no  executor  applies  for  probate  within 
specified  time,  any  devisee  or  legatee 
named  in  the  will,  or  any  other  person 
interested  in  the  estate  may  apply  on 
ten  days'  notice  to  executor.  This  stat- 
ute applies  to  codicils  as  well  as  to 
the  original  will  and  requires  notice 
to  the  executor  of  an  application  to 
probate  a  codicil.  Spencer  f.  Spencer, 
163  X.   C.  83,  79  S.  E.  291. 

[c]  Executor  may  be  permitted  to 
"Withdraw  as  proponent  when  a  legatee 
ias  become  a  party  proponent.  Sawyer 
V.  Dozier's  Heirs,  27  N.  C.  97. 

88.    See  the  statute^  and  ^al.— In  re 
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Rick's  Estate,  160  Cal.  467,  117  Pac. 
539;  Nicholson  v.  Leatham,  28  Cal. 
App.  597,  153  Pac.  965,  155  Pac.  98. 
Ind. — Doan  v.  Herod,  56  Ind.  App.  663, 
104  N.  E.  385.  Ky.— Wells  v.  Wells, 
4  T.  B.  Mon.  152,  16  Am.  Dec.  150. 
N.  Y.— Dodd  V.  Anderson,  197  N.  Y. 
466,  90  N.  E.  1137,  27  L.  E.  A.  (N.  S.) 
336,  18  Ann,  Cas.  738,  reversing  131 
App.  Div.  224,  115  N.  Y.  Supp.  688. 
Okla.— In  re  James'  Will,  166  Pac. 
131. 

[a]  Custodian,  see  In  re  Storey,  120 
111.  244,  11  N.  E.  209;  Bent  v.  Thomp- 
son, 5  N.  M.  408,  23  Pac.  234. 

89.  See  the  statutes  and  Martin  v. 
Perkins,   56   Miss.  204. 

90.  Conn. — Goodman  v.  Euss,  14 
Conn.  210.  Ga. — Finch  v.  Finch,  14 
Ga.  362.  Mich. — Diem  v.  Drogmiller, 
158  Mich.  380,  122  N.  W.  637.  N.  C— 
Enloe  V.  Sherrill,  28  N.  C.  212. 

Wlio  are  interested  persons  for  pur- 
poses of  contest,  see  infra,  I,  C,  8,  c. 

[a]  The  Interest  May  Be  a  Contin. 
gent  One. — See  dictum  in  State  v.  Dis- 
trict Court,  25  Mont.  355,  65  Pac.  120. 

91.  iSee  the  statutes  and  supra  and 
infra  this  section.  See  also  supra,  I, 
B,  and  the  following:  Cal. — In  re  01m- 
stead's  Estate,  120  Cal.  447,  52  Pac. 
804,  executor  and  legatee.  Neb. — In 
re  Gunderman's  Estate,  102  Neb.  590, 
168  N.  W.  359.  N.  J.— In  re  Hodnett's 
Will,  65  N.  J.  Eq.  329,  55  Atl.  75. 
W.  Va.— Ward  v.  Brown,  53  W.  Va. 
227,  44  S.  E.  488. 

[a]  Even  though  called  "adminis- 
trator"' in  the  will.  Lindemann  v. 
Dobossy  (Tex.  Civ.  App.),  107  S.  W. 
111. 

[b]  Though  Incompetent  or  Declin- 
ing to  Serve. — The  person  named  as 
executor  in  the  will  may  properly  pre- 
sent it  for  probate  though  he  be  in- 
competent to  act  as  executor  or  de- 
clines to  serve,  since  the  statute 
authorizes  him  to  do  so.     Simmons  v. 
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tHe  will  for  probate,^^  or  he  may  become  a  party  to  proceedings  already 
initiated.®^  Interested  persons  include  legatees  and  devisees  under  the 
"will,^*  assignees  or  successors  in  interest,^^  and  personal  represent- 
atives^® of  interested  persons,  as  well  as  creditors.^^  It  is  not  es- 
sential that  the  proponent  be  interested  in  upholding  the  will.^^ 

b.     Estoppel.  —  One  may  estop   himself  from  offering  a  will  for 
probate  as  against  bona  fide  purchasers,  as  where  with  knowledge  of 


Campbell  (Tex.  Civ.  App.),  213  S.  W, 
338. 

[c]  Person  Named  in  Second  Codicil. 
In  re  Livingston's  Estate  (Iowa), 
153  N.  W.  200. 

92.  In  re  Eicks'  Estate,  16a  Cal. 
467,  117  Pac.  539. 

[a]  The  executor  is  under  a  moral 
but  no  legal  obligation  to  offer  the 
■will  for  probate.  Doan  v.  Herod,  56 
Ind.  App.  663,  104  N.  E.  385  (distin- 
guishing situation  under  the  statutes 
and  at  common  law) ;  Dodd  v.  Ander- 
son, 197  N.  Y.  466,  90  X.  E.  1137,  27 
L.  E.  A.  (N.  S.)  336,  IS  Ann.  Cas. 
738,  reversing  131  App.  Div.  224,  115 
N.  Y.  Supp.  688.  See  also  In  re  Smith's 
Estate,  165  Iowa  614,  146  N.  W.  836. 
Compare  In  re  Shank's  Will  (Wis.), 
179   N.  W.   747,   and   infra,   I,   H. 

[b]  It  is  made  the  duty  of  the  ex- 
ecutor by  statute  to  probate  the  will. 
Wilson  V.  Wilson,  188  Ky.  53,  221  S. 
W.  874. 

[c]  Executor  Need  Not  Petition. — 
While  it  is  the  executor's  statutory 
duty  to  file  the  will  for  probate,  he 
need  not  petition  that  it  be  probated, 
but  may  leave  that  to  the  parties 
benefited.  Nichols  v.  Leavitt's  Estate, 
118  Me.  464,  109  Atl.  6.  See  also  In  re 
Smith's  Estate,  165  Iowa  614,  146  N. 
:W.  836. 

Effect  of  failure  to  do  so  on  right  to 
letters,   see   supra,  I,  B,  note  9    [b]. 

'93.     See    infra,    this    note. 

[a]  Executor  as  .Party  to  Contest. — 
Where  a  caveat  is  filed  before  probate, 
the  executor  is  not  a  necessary  party 
to  the  caveat  proceedings  but  has  such 
an  interest  that  upon  his  application 
he  may  be  made  a  party.  If  the  caveat 
be  filed  after  probate,  it  is  the  execu- 
tor's duty  to  defend.  Mead  v.  Tyd- 
in^s,   133   Md.    608,    105   Atl.   863. 

94.  In  re  Anderson's  Will,  16  Ariz. 
185,   141  Pac.  72;',. 

[a]  The  widow  for  whom  provision 
is  made  in  the  will  is  sufhciently  " in- 
terested''' to  petition  for  probate. 
Merrill   v.   Putnam,    76    N.    H.    390,    83 


Atl.  94.    Compare  Kennard  r.  Kennard, 
63  N.  H.  303. 

[b]  Members  of  an  unincorporated 
society  to  whieli  a  bequest  has  been 
made.  Lilly  v.  Tobbein  103  Mo.  477, 
15  S.  W.  618,  13  S.  W.  1060,  23  Am. 
St.  Eep.  887. 

95.  See  infra,  this  note  and  Han- 
ley  V.  Kraftczvk,  119  Wis.  352,  96  N. 
W.   280,    9   Prob.    Eep.   Ann.   581. 

[a]  Assignee  of  a  devisee  or  legatee 
is  a  person  interested  in  the  will  who 
may  petition  for  probate.  In  re  Ean- 
kin's  Estate,  164  Cal.  138,  127  Pac. 
1034. 

[b]  An  inchoate  dower  interest  does 
not  make  a  devisee  's  wife  an  interested 
person.  In  re  Eollwagen's  Will,  48 
How.  Pr.    (N.  Y.)    103. 

96.  See  infra,  this  note. 

[a]  Administrator  of  Devisee '3 
Mortgagee. — Lafferty  t:  Lafferty,  5 
Eedf.    (N.   Y.)    326. 

[b]  Guardian  of  Infant  Legatee.^ 
Morford  r.  Dieffenbacker,  54  Mich.  593, 
20  N.  W.  600. 

[e]  Next  friend  of  a  slave  manu- 
mitted bv  the  will.  Ford  v.  Ford,  7 
Humph.    (Tenn.)    92. 

97.  In  re  Edward's  Estate,  154  Cal. 
91,  97  Pac.  23;  Dodd  f.  Anderson,  197 
N.  Y.  466,  90  N.  E.  1137,  27  L.  E.  A. 
(N.  S.)  336,  IS  Ann.  Cas.  738,  revers- 
ing 131  App.  Div.  224,  115  N.  Y.  Supp. 
688.  See  also  Stebbins  r.  Lathrop,  4 
Pick.  (Mass.)  33  (creditor  of  deceased 
and  of  legatee) ;  Wells,  Fargo  &  Co. 
v.  Walsh,  87  Wis.  67,  57   N.  W.  969. 

98.  In  re  Edward's  Estate,  154  Cal. 
91,  97  Pac.  23;  Nicholson  r.  Leatham, 
28  Cal.  App.  597,  153  Pae.  965,  155 
Pac.  98. 

[a]  **A  creditor  is  in  no  sense  in- 
terested in  upliolding  a  will.  He  is  in- 
terested only  in  securing  payment  of 
his  debt  out  of  the  assets  of  the  estate. 
Yet  he  may  petition  for  the  probate  of 
a  will;  his  object  in  so  petitioning  be- 
ing nothing  more  than  to  advance  the 
adiTiinistration  of  the  estate  to  the  end 
that  ho  may  be  paid."     In     re     Ed- 
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the  facts  he  withholds  the  will,^^  or  fails  to  seek  its  probate  or  estab- 
lishment.^ 

6.  Petition  or  Application,  —  a.  Written  or  Oral— The  neces- 
sity for  a  Avritten  petition  or  application  for  probate  depends  upon 
Avliether  the  probate  statutes  contemplate  or  require  one;  if  they 
do  not  such  a  petition,  though  not  improper,-  is  unnecessary,^  particu- 
larly where  the  proceedings  are  informal  and  ex  parte.*  Generally 
however,  particularly  under  the  later  practice,  a  written  petition  ^  is 


ward's    Estate,    154    Cal.    91,    97    Pac. 
23. 

99.  Berry  v.  Lowrey,  119  Miss.  582, 
81  So.  273. 

1.  See  Earnhardt  v.  Morrison,  178 
N.  C.  563,  101  S.  E.  218. 

[a]  Eepresentations  by  proponents 
that  deceased  had  left  no  will  but  had 
transferred  his  property  to  them  do 
not  estop  them  from  offering  the  will 
for  probate  where  the  representations 
were  not  believed  or  acted  upon. 
Wendl  v.  Fuerst,  68  Ore.  283,  136 
Pac.   1. 

Estoppel  to  probate  later  will,  see 
infra,  I,  I,   6. 

Agreements  as  to  probate,  see  supra, 
I,  A,  9. 

1.  See  Steljes  v.  Simmons,  170  N. 
C.  42,  86  S.  E.  801. 

Time  for  probate,  see  supra,  I,  C,  3. 

Laches  in  probating  lost  will,  see 
infra,  I,  K,  1. 

2'  Deslonde  v.  Darrington's  Heirs, 
29  Ala.  92. 

3.  Ala.— Small  v.  McCalley,  51  Ala. 
527.  Cal. — In  re  Howard's  Estate,  22 
Cal.  395.  Ind.— Miller  t:  Coulter,  156 
Ind.  290,  59  N.  E.  853.  N.  Y.— Bolton 
V.  Jacks,  6  Eob.  166;  In  re  Lawrence's 
Will,  2   Wend.   297. 

[a]  Where  the  statute  simply  pro- 
vides that  the  executor  named  "shall 
exhibit"  the  will  to  the  court  of  pro- 
bate, and  another  section  conferring 
upon  the  probate  court  cognizance  of 
the  probate  of  wills,  provides  it  "shall 
act  in  all  testamentary  and  probate 
matters,  it  is  the  imperative  duty  of 
that  court  of  its  own  motion,"  to  take 
the  custody  of  the  will  exhibited  and 
"proceed  to  inquire  and  determine 
whether  it  was  executed  according  to 
the  formalities  prescribed,  freely,  by  a 
person  of  lawful  age  and  of  sound 
mind  and  sufficient  capacity,  and  is  a 
valid  will;  and  to  approve  or  reject  it 
accordingly.    The    jurisdiction    is    thus 
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given,  and  the  issue,  whether  a  valid 
will  or  not,  prescribed  by  statute,  and 
no  process  or  formal  propounding  by 
the  executor  was  contemplated  by  the 
legislature,  or  is  necessary  to  give  JU' 
risdiction  or  make  an  issue,  and  none 
are  known  in  our  practice.  The  issue 
being  statutory,  all  the  proceedings 
are  oral  and  simple.  *  *  *  Doubtless 
it  is  competent  for  the  court  of  pro- 
bate to  order  the  contestants  to  file 
their  objections,  on  its  own  motion  or 
on  motion  of  the  executor,  but  it  is 
rarely  if  ever  done."  In  re  St.  Leger's 
Appeal,  34  Conn.  434,  91  Am.  Dec. 
735. 

Eight  of  court  to  initiate  probate  of 
its  own  motion,  see  stupra,  I,  C,  5. 

4.  See  infra,  this  note,  and  In  re 
Storey,  120  111.  244,  11  N.  E.  209. 

[a]  Notwithstanding  the  amend- 
ment of  1905  allowing  the  production 
of  witnesses  in  opposition,  the  hearing 
is  informal,  without  pleadings  or  notice 
and  the  extent  to  which  it  should  go 
depends  upon  the  circumstances  of  each 
case  and  rests  largely  in  the  court's 
discretion.  This  is  true  both  in  the 
probate  court  and  in  the  district  court 
on  appeal.  Wright  v.  Young,  75  Kan. 
287,  89  Pac.  694. 

5.  See  the  statutes  and  Cal.— Iw  re 
Edward's  Estate,  154  Cal.  91,  97  Pac. 
23.  N.  Y. — ^Crossman  v.  Crossman,  95 
N.  Y.  145.  Ore. — In  re  Burke's  Estate, 
66  Ore.  252,  134  Pac.  11. 

Fal  Illinois  statute,  see  Mosser  v. 
Flake,  258  111.  233,  101  N.  E.  540,  Ann. 
Cas.  1914B,  425. 

[b]  Must  Be  Petition  for  Probate. 
Probate  of  will  can  not  be  decreed  on 
a  petition  for  letters  of  administration. 
In  re  Billet's  Estate,  106  Mise.  229, 
174   N.   Y.   Supp.   488. 

[c]  In  Replication.— It  is  sufficient 
that  probate  of  a  later  will  is  asked 
for  by  proponent,  in  his  replication  to 
a  contest.  Maris  V.  Adams  (Tex» 
Civ.  App.),  166  S.  W.  ^75* 
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essential,  the  mere  filing  of  the  will  not  constituting  an  application 
for  probate.*' 

b.  Contents.  —  The  requirements  of  the  petition,  and  what  it  should 
allege,  are  frequently  prescribed  by  statute/  In  which  event  nothing 
further  is  necessary.^    It  must  state  the  jurisdictional  facts,^  including 


6.  l^iehols  v.  Leavitt's   Estate,  13S 
Me.  464,  109  Atl.  6. 

7.  See  the  statutes. 

[a]    Form  of  Petition. — The  follow- 
ing   form     of  petition    may  be  readily 
adapted  to  the  provisions  of  any  local 
statute: 
(Title.) 
To  the 


-,  state  of 


court  of  the  county  of 


The    petition    of    ,    of    the 

county  of  ,  state  of  , 

respectfully   shows: 

That  died  on  or  about  the 

day  of  ,  19 — ,  in  the 


county  of 


-,  state  of 


That  said  decedent  at  the  time  of  his 
death  was  a  resident  of  the  county  of 

,    state    of  ,  and  left 

property     in    the    county   of   , 

state  of  . 

That  the  value  and  character  of  the 
said  property  and  the  probable  revenue 
therefrom  are  as  follows,  to-wit:  (state 
fully  the  value,  character,  etc.,  of  all 
property  of  deceased  discovered  at  time 
of  petition). 

That  the  estate  and  effects  in  respect 
of  which  the  probate  of  the  will  is  here- 
in applied  for  does  not  exceed  in  value 
the  sum  of .* 

That   said   decedent  left   a  will   and 

testament  bearing     date    the  

day  of  ,  19 — ,  in  the  posses- 
sion of  ,  which  your  petitioner 

alleges  to  be  the  last  will  and  testa- 
ment of  said  decedent,  and  which  is 
herewith   presented   to    said   court; 

That  is  named  in  said  will 

as   executor —   thereof;    and    the     said 

person —  so   named   (refuses 

or  consents)  to  act  as  such;  (and  in 
case  of  refusal,  add,  that  your  peti- 
tioner is  a  person  interested  in  the  will 
of  said  decedent). 

That ,  aged  about  -^ — 


years,  residing  at 
aged  about 


and 


years  residing   at 

• ,    named  therein   as 

devisees  and  legatees. 

That  the  subscribing  witnesses  to  the 

said  Will  aro  ,  residing  in  the 

J  county  of  ,  state  of 


and  

county  of 


residing  in  the 
.  state  of 


That  the  next  of  kin  of  said  decedent 
whom  your  petitioner —  advised  and  be- 
lieve— ,  and  therefore  allege —  to  be 
the  heir —  at  law  of  said  testa — ,  and 
the  name — ,  age — ,  and  residence —  of 

said    heirs    are    as    follows:     , 

aged  aoout years,  residing  at 


aged  about  ■ 


years,  residing  at 

That     at     the    time     said    will    was 

executed,  to-wit:   on   the  said  ■ 

day  of  ,  19 — ,  the  said  testa — 


was  over  the  age  of 
wit:    of   the   age   of 


years,  to- 
years  or 


thereabouts,  and  was  of  sound  and  dis- 
posing mind,  and  not  acting  under 
duress,  menace,  fraud  or  undue  in- 
fluence, and  was  in  every  respect  com- 
petent, by  last  will  to  dispose  of  all 
his  estate. 

That  said  will  is  in  writing,  signed 
by  the  said  decedent  and  attested  by 
said  subscribing  witnesses,  at  the  re- 
quest of  said  testa — ,  subscribing  their 
names  to  the  said  will  in  the  presence 
of  said  decedent  and  in  the  presence 
of  each  other,  and  your  petitioner — • 
allege —  that  said  witnesses,  at  the  time 
of  attesting  the  execution  of  said  will, 
were  competent. 

Wherefore,  your  petitioner —  pray — 
that  the  said  will  may  be  admitted  to 

probate,   and   that   letters  be 

issued  to  your  petitioner,  ,  and 

that  for  that  purpose  a  time  be  ap- 
pointed for  proving  said  will,  and  that 
all  persons  interested  be  duly  notified 
to  appear  at  the  time  appointed  for 
proving  the  same;  and  that  all  the 
necessary  and  proper  orders  may  T)e 
made  in  the  premises. 

8.  See  Cal. — Learned 's  Estate,  70 
Cal.  140,  n  Pac.  587.  N.  Y.— Matter 
of  O'Connor's  Will,  65  Misc.  403,  121 
N.  Y.  Supp.  903.  Tex.— White  v.  Hol- 
mes (Tex.  Civ.  App.),  129  S.  W.  874; 
Lindemann  v.  Dobossy  (Tex.  Civ. 
App.),  107  S.  W.  111. 

9.  "Duff  V.  Buff,  71  Cal.  513,  12  Pac. 
570;  Tv  re  Burke's  Estate,  66  Ore.  232, 
134  Pac.  11. 
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the  death  of  the  testator,^"  and  his  domicile,^^  or  the  fact  that  he 
loft  assets  or  property  within  the  jurisdiction,  where  that  is  the  basis 
of  jurisdiction.^-  The  statutory  requirements  in  addition  to  this  have 
been  held  to  be  merely  directory."  Frequently  the  petition  is  required 
to  state  the  names  of  the  heirs-at-law  and  beneficiaries  under  the 
will  with  their  places  of  residence,  if  known,"  but  the  failure  of  the 
petition  to  state  these  facts  docs  not  deprive  the  court  of  jurisdiction.^'* 
Where  required  by  statute,  the  will  should  be  described,^^  otherwise 
this  is  unnecessary,^^  except  where  the  will  is  lost  or  destroyed.^**  The 
decedeutis  testamentary  capacity  need  not  be  alleged.^^  It  is  not 
necessary  that  a  petition  filed  by  the  executor  should  show  his  capacity 
to  act  as  sucli.-° 

e.     Ven'fication.  —  Ordinarily   the   petition    should    be    verified,^^ 
though  this  is  not  necessary  where  the  statute  does  not  require  it.^^ 


[a]  Defects  Not  Fatal.— The  sta- 
tutes sometimes  provide  that  defects 
in  the  statement  of  jurisdictional  facts 
actually  existing  shall  not  affect  the 
validity  of  an  order  admitting  a  will 
to  probate.  See  Nicholson  v.  Leatham, 
28  Cal.  App.  597,  153  Pac.  965,  155 
Pac.  98,  under  §  1300  Cal.  Code  Civ. 
Proe. 

10.  Moore  v.  Willamette  Transp. 
&  Locks  Co.,  7  Ore.  359;  Bradshaw  r. 
Roberts  (Tex.  Civ.  App),  52  S.  W. 
574. 

Validity  of  ante  mortem  probate,  see 
supra,  I,  C,  3,  b. 

11.  Ala. — McDonnell  v.  Farrow,  132 
Ala.  227,  31  So.  475.  Ore. — Moore  v. 
Willamette  Transp.  &  Locks  Co.,  7 
Ore.  359.  Tex. — White  v.  Holmes  (Tex. 
Civ.  App.),  129  S.  W.  874,  where  dom- 
icile is  alleged,  no  allegation  as  to  as- 
sets within  the  jurisdiction  is  neces- 
sary. 

12.  Duff  V.  Duff,  71  Cal.  513,  12  Pac. 
570  (no  further  statement  regarding 
the  property  is  essential);  Higgius  v. 
Nethery,  30  Wash.  239,  70  Pac.  489. 

13.  See  infra,   this   note. 

[a]  "In  our  opinion,  the  provisions 
of  section  1300,  Code  of  Civil  Proce- 
dure, as  to  what  the  petition  for  the 
probate  of  a  will  shall  contain,  other 
than  subdivision  one  thereof  requir- 
ing a  statement  of  the  jurisdictional 
facts,  are,  in  so  far  as  noncompliance 
therewith  affects  the  jurisdiction  of  the 
court,  directory."  Nicholson  r. 
Leatham.,  28  Cal.  App.  597,  153  Pac. 
965,  155  Pac.  98. 

14.  See  the  statutes  and  Nicholson 
v.  Leatham,  28  Cal.  App.  597,  153  Pac. 
965,  155  Pac.  98;    Mosser  v.  Flake,  25S 
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111.  233,  101  N.  E.  540,  Ann.  Cas.  1914B, 
425;  Gordon  v.  Gorden,  205  111.  App. 
77,  citing  statute. 

[a]  A  petition  for  probate  by  the 
surrogate  need  not  name  the  heirs 
and  next  of  kin  since  the  surrogate 
need  not  notify  them.  In  w  Ban- 
vard'9  Estate,  83  N.  J.  Eq.  286,  89 
Atl.  1024. 

15.  Nicholson  V.  Leatham,  28  Cal. 
597,  153  Pac.  965,  155  Pac.  98. 

16.  See  Grossman  v.  Grossman,  95 
N.  Y.  145. 

17.  Learned 's  Estate,  70  Cal.  140, 
11  Pac.  587. 

[a]  The  words  of  a  nuncupative  will 
need  not  be  stated.  Matter  of  O'Con- 
nor's Will,  65  Misc.  403,  121  N.  Y. 
Supp.  903.     See  infra,  I,  J. 

18.  See   infra,   I,   K. 

19.  Hathaway 's  Appeal,  46  Mich. 
326,  9  N.  W.  435. 

20.  See  infra,   this   note. 

[a]  Since  a  will  may  be  proposed  for 
probate  without  application  for  letters 
testamentary,  a  trust  company  named 
as  executor  need  not  state  in  the  peti- 
tion for  probate  alone,  that  it  is  not 
disqualified  from  acting  as  executor. 
Simmons  v.  Campbell  (Tex.  Civ.  App.), 
213  S.  W.  338. 

21.  See  the  statutes  and  Gorden  v. 
Gorden,  205  111.  App.  77;  In  re  Brof- 
fee's  Estate,  206  Mich.  107,  172  N.  W. 
541. 

[a]  But  if  a  defective  certificate  is 
not  made  ground  of  appeal  from  the 
probate  court,  it  is  not  available.  In 
re  Broffee's  Estate,  206  Mich.  107,  172 
N.  W.  541. 

22.  In  re  Edward's  Estate,  154  Cal. 
1 91,  97  Pac.  23. 
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d.  Amendment.  —  The  petition  may  be  amended  in  accordance 
with  the  general  rules  elsewhere  diseussed.^^ 

7.  Notice  or  Process.  —  Probate  in  common  form  was  ex  parte  and 
without  process  or  notice  to  any  one,  but  proceedings  in  solenm  form 
were  upon  notice  to  the  interested  parties,^^  and  the  same  is  true 
under  modern  statutes  which  sanction  or  provide  for  those  methods  of 
proof.^^  Some  statutes  provide  for  both  forms  of  probate.^*^  Where 
notice  is  not  required  by  statute  none  is  necessary,  at  least  if  inter- 
ested persons  have  a  right  of  subsequent  contest.^^  Generally,  how- 
ever,  the  statutes  require  some  form  of  notice,  but  they  vary  as  to 
the  circumstances  under  which  and  the  persons  to  whom  notice  must 
be  given,  as  w^ell  as  to  the  manner  and  length  of  notice,  and  must  be 
locally  consulted.-®  They  usually  require  notice  to  those  interested 
in  the  estate,  such  as  the  heirs  or  distributees  of  decedent's  estate 
and  the  beneficiaries  under  the  will,^^  so  as  to  afford  them  an  oppor- 


23.  See  the  titles  "Amendments 
and  Jeofails;"  "New  Cause  of  Action 
or  Defense;"  "Parties." 

[a]  Petition  must  be  amended  to 
conform  to  proof  as  to  the  place  of  the 
signature  on  the  instrument,  before  it 
may  be  probated.  Thomson  v.  Carruth, 
220  Mass.  77,  107  N.  E.  395. 

24.  See  supra,  I,  A,  4. 

25.  See  the  statutes  and  the  follow- 
ing: U.  S. — Thomas  Kay  Woolen  Mill 
Co.  V.  Sprague,  259  Fed.  338.  Conn. 
St.  Leger's  Appeal,  34  Conn.  434,  91 
Am.  Dec.  735.  Ga. — Hooks  r.  Brown, 
125  Ga.  122,  53  S.  E.  583.  Haw.— Miat- 
ter  of  Engelhart,  7  Haw.  264.  La.— 
Succession  of  Manion,  143  La.  799,  79 
So.  409.  N.  H.— Gray  v.  Gray,  60  N.  H. 
28.  Ore. — Malone  v.  Cornelius,  34  Ore. 
192,  55   Pac.  536. 

[a]  Probate  by  Surrogate. — Notice 
to  heirs  and  next  of  kin  need  not  be 
given  by  the  surrogate  in  the  eases  in 
his  jurisdiction.  In  re  Banvard's 
Estate,  83  N.  J.  Eq.  286,  89  Atl.  1024. 

26.  See  Saunders  v.  Link,  114  Va. 
285,  76  S.  E.  327. 

[a]  Probate  before  clerk  is  ex 
parte.  Notice  to  interested  persons 
unnecessary.  Eopar  v.  Eopar,  78  W. 
Va.  228,   88  S.   E.  834. 

27.  See  Mass. — Crippen  v.  Dexter, 
13  Gray  330.  Mich.— People  r.  "Wayne 
Cir.  Judge,  39  Mich.  198.  Ore.— Ma- 
lone V.  Cornelius,  34  Ore.  192,  55  Pac. 
530. 

28.  See  the  statutes  and  Cal. — In  re 
Hite's  Estate,  155  Cal.  390,  101  Pac. 
8;  In  re  Hamilton's  Estate,  120  Cal, 
421,   52   Pac.   708,   3    Prob.    Rep.    Ann. 


601;  Bacigalupo  v.  San  Francisco  Super. 
Ct.,  108  Cal.  92,  40  Pac.  1055;  Curtis  v. 
Underwood,  101  Cal.  661,  36  Pac.  110; 
In  re  Warfield's  Will,  22  Cal.  51,  83 
Am.  Dec.  49.  Conn. — Murdoch  r.  Mur- 
doch, 81  Conn.  681,  72  Atl.  290,  129 
Am.  St.  Eep.  231.  HI.- Floto  r.  Floto, 
213  111.  438,  72  N.  E.  1092,  10  Prob. 
Rep.  Ann.  68.  la. — In  re  Middleton's 
Will,  72  Iowa  424,  34  N.  W.  193; 
Farrell  i'.  Leighton,  49  Iowa  174. 
Mass. — Bonnemort  v.  Gill,  167  Mass. 
338,  45  N.  E.  768.  Minn. — Mousseau's 
Will,  30  Minn.  202,  14  N.  W.  887.  Neb. 
In  re  Johnson's  Estate,  98  Neb.  799, 
154  N.  W.  550,  s.  c.  99  Neb.  275,  155 
N.  W.  1100;  Alexander  v.  Alexander, 
26  Neb.  68,  41  N.  W.  1065;  Roberts  v. 
Flanagan.  21  Neb.  503,  32  N.  W.  563. 
N.  Y.— Wetmore  i".  Parker,  52  N.  Y. 
450;  Matter  of  Hamilton,  2  Connoly'a 
Surr.  268,  20  N.  Y.  Supp.  73.  Ohio.— 
Feuchter  x.  Kevl,  48  Ohio  St.  357,  27 
N.  E.  860;  Baugarth  r.  Miller,  26  Ohio 
St.  541.  R.  I.— Southwick  v.  Middle- 
ton  Prob.  Ct.,  18  R.  L  402,  28  Atl.  334. 
Tex.— Perez  v.  Perez,  59  Tex.  322; 
Brundige  v.  Rutherford,  57  Tex.  22. 
Wash. — In  re  Sullivan's  Estate,  40 
Wash.  202,  82  Pac.  297,  111  Am.  St. 
Rep.  895.  Wis. — Heminway  v.  Reyn- 
olds, 98  Wis.  501,  74  N.  W.  350;  Field 
V.  Apple  River  Log  Driving  Co.,  67 
Wis.  569,  31   N.  W.  17. 

29.  See  the  statutes,  and  Ala. — 
Griffin  r.  Milligan,  177  Ala.  57.  58  So. 
257.  Del. — In  re  Duncan's  Will,  4 
Bovce  72,  85  Atl.  735.  HI.— Mosser  v. 
Flake,  258  111.  233,  101  N.  E.  540,  Ann. 
Cas.  1914B,  425.  Neb.— Pettit  v.  Black, 
13   Neb.  142,   151,  12   N.  W.  841. 
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tunity  to  appear  and  oppose  or  support  the  probate.^"  Only  tliose 
specified  in  the  statute  need  be  notified.^^  Where  required,  notice  is 
jurisdictional,-'-  and  failure  to  publish  or  otherwise  give  it  will  render 
an  order  admitting  the  will  to  probate  invalid,^^  unless  notice  is 
■waived.^^  It  is  the  province  of  the  probate  court  to  determine  whether 
notice  was  given  f'^  and  who  was  entitled  to  notice.^*'  In  determining 
these  questions,  regard  must  be  had  to  the  petition,"  and  to  the  instru- 


[a]  Mailing  notice  to  heirs  and  oth- 
ers, see  Cal.  Code  Civ.  Proe.  §  1304. 
Where  the'petitiou  is  silent  as  to  the 
names  and  residences  of  heirs,  they 
must  be  deemed  by  the  clerk  to  be  un- 
known to  the  petitioner,  and  hence  ho 
is  not  required  to  mail  copies  of  the 
published  notice.  Nicholson  v.  Leatham, 
28  Cal.  App.  597,  153  Pae.  965,  155 
Pac.  98. 

[b]  A  devisee  whose  interest  is  re- 
vokes by  a  codicil  is  an  interested 
party  (1)  who  is  entitled  to  notice  of 
proceedings  to  probate  the  codicil  and 
will.  Mosser  v.  Flake,  258  111.  233, 
101  N.  E.  540,  Ann.  Gas.  1914B,  425. 
(2)  Where  the  statute  requires  notice 
to  the  beneficiary  in  any  other  will  of 
the  testator  filed  in  the  probate  court, 
a  codicil  filed  with  the  will,  though  in 
one  sense  a  part  thereof,  is  a  different 
will  within  the  meaning  of  the  statute 
and  the  legatees  in  the  original  will 
who  are  cut  off  by  the  codicil,  are  en- 
titled to  notice  of  the  proceedings. 
In  re  Johnson's  Estate,  105  Misc.  451, 
174  N.  Y.  Supp.  493,  order  affirmed, 
188  App.  Div.  954,  176  N.  Y.  Supp.  905. 

[e]  Devisees  Included  in  Legatees. — 
An  act  requiring  notice  to  the  heirs- 
at-law  and  legatees  is  broad  enough 
to  include  devisees.  Mosser  V.  Flake, 
258  111.  233,  101  N.  E.  540,  Ann.  Cas. 
1914B,  425. 

[d]  The  Louisiana  Code  (art.  935) 
requires  the  proponent  to  give  notice 
in  writing  to  the  presumptive  heirs  if 
they  reside  in  the  place  where  the  will 
is  probated.  Those  residing  elsewhere 
are  not  entitled  to  notiefe.  Potts  v. 
Potts,  142  La.  906,  77  So.  786.  See 
Succession  of  Manion,  143  La.  799,  79 
So.  409,  which  speaks  of  proof  In 
"common   form"   without    citation. 

[e]  When  any  of  the  next  relations 
of  testator  are  present  notice  is  un- 
necessary under  the  Maryland  statute, 
even  if  such  relation  is  also  the  ex- 
ecutor or  a  witness  to  the  will.  Parker 
V.  Leighton,  131  Md.  407,  102  Atl.  552; 
Linthicum  v.  Linthieum,  130   Md.   150, 
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99  Atl.  979;  Lederer  v.  Johannsen,  124 
Md.  453,  92   Atl.  1035. 

[f]  Infants — Service  on  Guardian, 
see  Keeney  v.  Whitmarsh,  16  Barb. 
(N.  Y.)  141,  and  12  Standard  Proc. 
741. 

[g]  As  to  a  child  en  ventre  sa  mere 
no  notice  is  necessary.  In  re  Hamil- 
ton's Estate,  120  Cal.  421,  52  Pac.  708, 
3   Prob.    Eep.    Ann.    601. 

30.  Pettit  V.  Black,  13  Neb.  142, 
151,  12  N.  W.  841. 

31.  See    infra,    this  note. 

[a]  The  executor  named  in  the  will 
need  not  be  cited  where  the  statute 
prescribing  notice  does  not  mention 
him.  In  re  Lasak's  Estate,  23  Abb. 
N.  C.  54,  7  N.  Y.  S.  2,  affirmed,  121 
N.  Y.  706,  24  N.  E.  1100. 

32.  Colo. — In  re  Dunphy's  Will,  60 
Colo.  196,  153  Pae.  89.  111.— Mosser 
V.  Flake,  258  111.  233,  101  N.  E.  540, 
Ann.  Cas.  1914B,  425.  N.  Y.—In  re 
Wright's  Will,  224  N.  Y.  293,  120  N. 
E.  725. 

33.  m.— Wright  v.  Simpson,  200  111. 
56,  65  N.  E.  628.  Mont.— I^i  re  Charle- 
bois'  Estate,  6  Mont.  373,  12  Pac.  775. 
Neb. — In  re  Johnson's  Estate,  98  Neb. 
799,  154  N.  W.  550,  s.  c.  99  Neb.  275, 
155  N.  W.  1100. 

[a]  It  does  not  cut  off  the  right  to 
contest  within  a  year.  In  re  Dunphy's 
Will,  60   Colo.  196,  153  Pac.  89. 

Collateral  attack  for  want  of  notice, 
see  infra,  I,  I,  5. 

Decree  may  be  set  aside  for  lack  of 
notice,  see  infra,  I,  D,  2,  a,  (11). 

34.  See  infra,  this  section. 

35.  Lederer  v.  Johannsen,  124  Md. 
453,  92  Atl.  1035,  orphan's  court  has 
jurisdiction   to  determine  this. 

Conclusiveness  and  effect  of  order, 
see  infra,  I,  I,  5. 

36.  Mosser  v.  Flake,  258  111.  233, 
101  N.  E.  540,  Ann.  Cas.  1914B,  425. 

37.  See  infra,  this  note. 

fa]   Where  the  petition  fails  to  state 

the  names  and  residences  of  the  heirs 

they  must  be   deemed  by  the   clerk   to 

I  be  unknown  to  the  petitioner  and  he  is 
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ments  presented  for  probate.^^ 

Manner  of  Notice.— Personal  notice,  or  substituted  notice  by  mail- 
ing, is  frequently  provided  for,  as  to  some  persons,^^  and  under  some 
statutes  the  notice  may  be  informal  ;^°  but  generally  constructive  no- 
tice by  publication  or  posting  is  also  provided  for,*^  and,  the  pro- 
ceedings  being  in  rem,  is  sufficient,^^  even  as  to  persons  under  disabil- 


not  required  to  mail  notices  to  them. 
Hence  under  such  circumstances  the 
validity  of  the  order  of  probate  is  not 
affected  by  the  failure  to  mail  the  no- 
tices even  though  petitioner  in  fact 
knew  the  names  and  addresses.  Nichol- 
son V.  LfCatham,  28  Cal.  597,  153  Pac. 
965,  155  Pac.  98. 

[b]  If  the  petition  alleges  the  non- 
existence of  the  only  persons  as  to 
whom  notice  is  required,  none  is  neces- 
sary. Bailey  v.  Stewart,  2  Eedf.  Sur. 
(N.  Y.)    212. 

38.  Mosser  v.  Flake,  258  111.  233,  101 
N.  E.  540,  Ann.   Cas.   1914B,   425. 

See  the  statutes  and  generally  the 
title  "Service  of  Process  and  Papers." 

[a]  In  determining  who  is  an  heir 
or  beneficiary  the  court  cannot  assume 
that  a  codicil  cutting  off  a  beneficiary 
under  the  original  will  is  properly  ex- 
ecuted by  a  competent  testator.  Mos- 
ser V.  Flake,  258  111.  233,  101  N.  E. 
540,  Ann.  Cas.  1914B,  425. 

39.  Nicholson  v.  Leatham,  28  Cal. 
App.  597,  153  Pac.  965,  155  Pac.  98; 
Gorden   v.   Gorden,   205    111.   App.   77. 

[a]  Notice  prescribed  by  Colorado 
statute:  (1)  Personal  citation  to 
known  heirs  who  can  be  served  with- 
in the  state;  (2)  constructive  service 
on  known  heirs  outside  the  state  or  of 
ujiknown  residence,  and  on  unknown 
heirs.  In  re  Dunphy's  Will,  60  Colo. 
196,  153  Pac.  89. 

[b]  Persons  Not  Within  State. — 
Personal  Notice  by  Register. — Where 
the  statute  requiring  notice  provides 
that  as  to  parties  not  within  the  state 
the  register  "may  order  such  service 
or  publication  of  notice  as  he  may  deem 
proper,"  personal  notice  given  by  the 
register  himself  is  sufficient.  In  re 
Duncan's  Will,  4  Boyce  (Del.)  72,  85 
Atl.    735. 

40.  See  infra,  this  note. 

[a]  Informal  Notice. — The  Mary- 
land statutes  permit  probate  on  in- 
formal notice  by  the  proponent  of  the 
will  given  to  the  testator's  next  rela- 
tions or  some  of  them.  Parker  v. 
Leighton,   131   Md.   407,   102   Atl.  552; 


Stanley  v.  Safe  Dep.  &  Tr.  Co.,  SS  Md. 
401,  41  Atl.  790,  both  interpreting  §§ 
343,   344,   art.   93,   Annotated   Code. 

41.  See  the  statutes  and  generally  the 
title  ' '  Service  of  Process  and  Papers. ' ' 
See  also  Cal. — In  re  Davis'  Estate,  136 
Cal.  590,  69  Pac.  412;  In  re  Hamilton's 
Estate,  120  Cal.  421,  52  Pac.  708,  3 
Prob.  Rep.  Ann.  601;  MeCrea  v.  Ha- 
raszthy,  51  Cal.  146.  Colo.— Whitney 
V.  Hanington,  36  Colo.  407,  85  Pac.  84. 
la.  — In  re  Middleton's  Will,  72 
Iowa  424,  34  N.  W.  193.  Mass, 
Bonnemort  v.  Gill,  167  Mass.  338,  45 
N.  E,  768.  N.  Y.—Inre  Wright's  Will, 
224  N.  Y.  293,  120  N.  E.  725,  discussing 
what  constitutes  compliance  with  the 
statute  as  to  length  of  publication. 
Ohio.— Baugarth  v.  Miller,  26  Ohio  ^t. 
541. 

[a]  When  the  informal  notice  pro- 
vided for  in  §§  343  and  344  was  not 
given  and  none  of  the  next  relations 
appear,  the  court  directs  summons  to 
them  or  publication  of  notice  as  it  sees 
fit.  §  345,  art.  93,  Ann.  Code.  See 
Parker  v.  Leighton,  131  Md.  407,  102 
Atl.  552. 

[b]  In  what  newspaper,  see  In  re 
Melone's  Estate,  141  Cal.  331,  74  Pac, 
991,  and  the  title  "Service  of  Process 
and  Papers." 

42.  U.  S.— Culbertson  v.  H.  Wit- 
beck  Co.,  127  U.  S.  326,  8  Sup.  Ct.  1136, 
32  L.  ed.  134.  Cal.— 7n  re  Bump's 
Estate,  152  Cal.  274,  92  Pac.  643;  Tracy 
V.  Muir,  151  Cal.  363,  90  Pac.  832,  121 
Am.  St.  Rep.  117;  In  re  Davis'  Estate, 
136  Cal.  590,  69  Pac.  412;  Curtis  v. 
Underwood,  101  Cal.  661,  36  Pac.  110; 
Nicholson  v.  Leatham,  28  Cal.  App. 
597,  153  Pac.  965,  155  Pac.  98.  la.— 
In  re  Middleton's  Will,  72  Iowa  424, 
34  N.  W.  193.  Mass.— Bonnemort  v. 
Gill,  167  Mass.  338,  45  N.  E.  768. 
Minn. — In  re  Mousseau's  Will,  30 
Minn.  202,  14  N.  W.  887.  N.  Y.— Wet- 
more  V.  Parker,  52   N.  Y.  450. 

See  supra.  T.  A,  5,  and  generally  the 
titles  "Judgments;"  "Jurisdiction;" 
"Proceedings  in  Rem;"  "Service  of 
Process   and  Papers." 
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ity,'*-''  or  who  ooiild  not  have  received  notice  in  time  to  appear  and 
oppose  probate.**  The  fact  that  the  substituted  or  constructive  notice 
provided  by  statute  did  not  actually  reach  the  interested  parties,  doea 
not  defeat  jurisdiction.*^ 

Notice  may  be  waived  as  to  those  entitled  to  it,  by  either  their  ap- 
pearance or  by  an  express  waiver  or  conduct  amounting  thereto.*^ 

8.  Opposition  to  Probate.  —  a.  Propriety  and  Necessity.  —  Most 
probate  .statutes  provide  for  or  contemplate  an  opposition  to  the  pro- 
bate of  an  alleged  will  by  those  persons  adversely  interested,*^  though 
in  some  jurisdictions  the  right  to  oppose  probate  is  a  very  limited 
one.*^  However,  it  is  ordinarily  not  necessary  to  exercise  the  right  to 
oppose  probate,  as  provision  is  generally  made  for  a  subsequent  con- 
test or  proceedings  to  revoke  or  set  aside  the  probate.*^ 

b.  Time  for.  —  Some  statutes  prescribe  the  time  for  filing  a  cav- 
eat, opposition,  or  objections  to  the  probate.^"  Others  fix  no  particu- 
lar time  but  contemplate  a  filing  at  or  before  the  time  fixed  for  the 
hearing.  Under  such  a  statute  the  opposition  may  be  filed  at  or  before 
the  time  to  which  the  hearing  has  been  postponed.^^ 

e.  Who  May  Oppose.  —  Statutes  usually  prescribe  who  may  op- 
pose probate,^-  and  the  right  is  limited  to  those  to  whom  the  statute 
gives  it.^^     The  proceeding  being  in  rem  the  general  rule  is,  under 


43.  Farrell  v.  Leighton,  49  Iowa 
174. 

44.  In  re  Davis'  Estate,  151  Cal. 
318,  86  Pac.  183,  121  Am.  St.  Rep. 
105. 

45.  Eenwick  v.  Macomber,  233 
Mass.  530,  124  N.  E.  670;  Bonnemort 
V.  Gill,  167  Mass.  338,  45  N.  E.  768. 

46.  See  the  following:  Cal. — Abila 
V.  Padilla,  14  Cal.  103.  111.— Mosser  t: 
Flake,  258  111.  233,  101  N.  E.  540, 
Ann.  Cas.  1914B,  425.  N.  H.— Gray  v. 
Gray,  60  N.  H.  28.  N.  Y.— Cook  v. 
White,  167  N.  Y.  588,  60  N.  E.  1109. 
Wis.— Flood  v.  Kerwin,  113  Wis.  673, 
89   N.  W.  845,  7  Prob.  Eep.  Ann.   672. 

See  also  the  titles  "Appearances;" 
"Jurisdiction." 

47.  See  the  statutes. 

Who  may  oppose  probate,  see  infra, 
I,  C,  8,  c. 

48.  See  the  statutes  and  infra,  this 
note. 

[a]  In  Kansas,  notwithstanding  the 
amendment  of  1905  permitting  an  in- 
terested person  to  produce  witnesses  in 
opposition  to  probate,  there  is  no  right 
to  make  a  formal  contest  when  the  will 
is  offered  for  probate.  "The  examina- 
tion is  still  preliminary  in  its  character. 
Each  ease  depends  to  some  extent  up- 
on its    own    facts   and    circumstances; 
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but  it  rests  largely  in  the  discretion  of 
the  probate  court,  or  the  district  court 
on  appeal,  to  determine  the  extent  of 
the  inquiry  which  is  proper  in  respect 
to  such  matters  as  undue  influence." 
When  it  appears  that  the  matter  in 
opposition  is  more  appropriate  to  a 
formal  contest  where  a  jury  is  avail- 
able, the  court  should  admit  the  will  to 
probate  on  the  prima  facia  showing 
unless  the  evidence  in  opposition  is  of 
a  conclusive  character.  Wright  V, 
Young,  75  Kan.  287,  89  Pac.  694,  ap- 
proved in  Durant  V.  Durant,  89  Kan. 
347,  131  Pac.  613. 

49.  See  infra,  I,  D,  2  and  3. 

50.  See  the  statutes. 

[a]  The  Colorado  statute  provides 
for  a  caveat  or  objections  to  be  filed 
on  or  before  the  day  set  for  hearing 
the  probate.  Hodgkins  v.  Ashby,  56 
Colo.  553,   139  Pac.  538. 

51.  In  re  Mollenkopf's  Estate,  164 
Cal.  576,  129  Pac.  997;  State  v.  District 
Court,  25  Mont.  355,  65  Pac.  120;  Ra- 
leigh V.  District  Court,  24  Mont.  306, 
61   Pac.  991,  81   Am.  St.  Rep.  431. 

52.  See  the  statutes. 

53.  Robertson  r.  Robertson  (Ark.), 
223  S.  W.  32;  People  ex  rel.  Frazer  v. 
Wayne  Circuit  Judge,  39  Mich.  198. 
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most  statutes,^*  as  well  as  under  the  previous  ecclesiastical  practice,^^ 
that  all  interested  persons  should  be  allowed  to  oppose  probate,  unless 
they  have  estopped  themselves  by  agreement  or  otherwise.^*'  It 
has  been  said  that  the  "slightest"  interest  is  sufficient,^^  and  that  the 
matter  should  not  be  determined  by  the  rules  in  actions  at  law  or  in 
equity,^®  but  that  the  greatest  liberality  should  be  exercised.^^  The 
interest,  however,  must  be  one  in  the  estate.'^'^  Statutes  requiring 
notice  to  interested  persons  contemplate  that  they  should  be  allowed 
to  become  parties.*^^  It  is  well  settled,  however,  that  only  "inter- 
ested" persons  may  oppose  probate;  in  other  words,  persons  without 
interest  have  no  such  right.^-    The  principles  governing  who  is  inter- 


54.  See  the  statutes  and  infra,  this 
section.  See  also  Mont. — State  v.  Dis- 
trict Court,  25  Mont.  355,  65  Pac.  120. 
N.  Y.—In  re  Coryell's  Will,  4  App. 
Div.  429,  39  N.  Y.  Supp.  508.  S.  C— 
Mordecai  v.  Canty,  86  S.  C.  470,  68  S. 
E.  1049.  S.  D. — State  f.  Nieuwenhuis, 
178  N.  W.  976.  Tex.— Vidaurri's 
Estate  V.  Bruni  (Tex.  Civ.  App.),  156 
S.    W.    315. 

[a]  "We  have  also  held  that  under 
the  present  statute  a  proceeding  to 
probate  a  will  is  a  proceeding  inter 
partes  and  that  all  parties  interested 
must  be  made  parties  to  the  proceed- 
ing." Flynn  v.  Flynn,  283  111.  206, 
119  N.  E.  304,  following  Mosser  v 
Flake,  258  111.  233,  101  N.  E.  540,  An'^. 
Cas.  1914B,  425. 

[b]  The  present  New  York  statute 
is  only  confirmatory  of  the  liberal 
common  law  probate  rule  as  to  parties, 
notwithstanding  the  limitations  of 
some  of  the  earlier  statutes.  Matter 
of  Zimmerman's  Will,  104  Misc.  516, 
172  N.  Y.  Supp.  80. 

55.  Matter  of  Zimmerman's  Will, 
104  Misc.   516,   172   N.   Y.  Supp.  80. 

56.  See  supra,  I,  A,  9. 

57.  Matter  of  Zimmerman's  Will, 
104  Misc.  516,  172  N.  Y-  Supp.  80, 
by  Fowler,  Sur.;  In  re  Greely's  Will, 
15  Abb.  Pr.  N.   S.   (N.  Y.)   393. 

[a]  "In  the  English  courts  of  pro- 
bate, as  in  like  courts  elsewhere,  per- 
sons absolutely  without  interest  cannot 
intervene.  Brotherton  v.  Hellier  (1754) 
1  Lee  599,  600;  Hiram  v.  Walker 
(1827)  1  Hag.  73;  Dixon, 'Probate  Prac- 
tice, 309;  Mortimer,  Probate  Pr.,  588; 
Wright  V.  Rutherford  (1756)  2  Lee, 
266.  *  *  *  But  the  very  slightest  in- 
terest, or  even  a  possibility  of  inter- 
est, now  suffices  to  allow  persons  to 
intervene  and  be  heard  in  the  English 
courts  of  probate."  Matter  of  Zimmer- 


man's Will,   104   Misc.  516,   172   N.   Y, 
Supp.  80. 

58.  Matter  of  Zimmerman's  Will, 
104  Misc.  516,  172  N.  Y.  Supp.  80.  See 
generally   the   title    "Parties." 

[a]  Both  a  trustee  and  the  cestui 
qui  trust  of  an  interest  in  the  estate 
has  sufficient  interest  to  entitle  either 
of  them  to  oppose  probate.  Matter  of 
Zimmerman's  Will,  104  Misc.  516,  172 
N.  Y.  Supp.  80. 

59.  Matter  of  Zimmei-man's  Will 
104  Misc.  516,  172  N.  Y.  Supp.  80. 

60.  Cal. — In  re  Estate  of  Hickman, 
101  Cal.  609,  36  Pac.  118;  In  re  San- 
born's Estate,  98  Cal.  103,  32  Pac.  865. 
la. — In  re  Fallon's  Will,  107  Iowa 
120,  77  N.  W.  575.  Ky.— Egbert  V. 
Egbert,  186  Ky.  486,  217  S.  W.  365. 
Pa.— McMasters  v.  Blair,  29  Pa.  298. 
Tex. — Daniels  v.  Jones  (Tex.  Civ. 
App.),  224  S.  W.  476. 

See  Estate  of  Healy,  122  Cal.  162, 
54  Pac.  736,  distinguishing  (between 
interest  in  the  estate  and  administra- 
tion of  the  estate. 

[a]  Grantee  of  Decedent.— " Persons 
interested"  entitled  to  contest  do  not 
include  a  grantee  of  the  testator  since 
the  latter  has  no  interest  in  the 
estate.  Vidaurri'g  Estate  v.  Bruni 
(Tex.  Civ.  App.),  156  S.  W.  315. 

61.  Conzet  v.  Hibben,  272  HI.  508, 
112  N.  E.  305. 

62.  Cal. — In  re  Wickersham's  Es- 
tate, 153  Cal.  603,  96  Pac.  311.  la. 
In  re  Livingston's  Estate,  153  N.  W. 
200.  N.  Y.— Matter  of  Zim merman '« 
Will,  104  Misc.  516,  172  N.  Y.  Supp. 
80,  discussing  English  authorities.  Tex. 
Daniels  V.  Jones  (Tex.  Civ.  App.),  224 
S.  W.  476.  W.  Va.— Jackson  v.  Jack- 
son, 99  S.  E.  259. 

[a]    One  who  has  released  his  Inter- 
est in   an   estate   cannot  contest  or  im- 
peach the  validity  of  the  will.    Jack- 
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ested  and  may  oppose  probate  are  similar  to  if  not  identical  with 
those  dotemiining'  who  may  contest  after  probate,  a  treatment  of  which 
is  found  elsewhere  in  this  title.*^^  The  qualifying  interest  must  be  one 
existing  at  the  time  of  probate,^^  but  need  not  have  existed  at  the 
testator's  death."''  It  must  be  a  direct  pecuniary  one  affected  by  the 
probate/'*'  but  it  may  be  cither  absolute  or  contingent,"^  though  not  a 
mere  remote  and  contingent  possibility."^    Any  person  who  would  take 


son  y.  Jackson  (W.  Va.),  99  S.  E.  259. 
See  also  In.  re  Garcelon's  Estate,  104 
Cal.  570,  38  Pac.  414,  43  Am.  St.  .Eep. 
134,  32  L.  E.  A.  592,  and  supra,  I, 
A,  9. 

[b]  Opposing  Probate  of  Codicil. — 
Where  the  will  and  codicil  already 
probated  dispose  of  the  whole  estate 
and  exclude  contestants,  they  have  no 
standing  to  oppose  probate  of  a  second 
codicil.  In  re  Smith's  Estate,  165  Iowa 
614,  146  N.  W.   836. 

[c]  Stepchildren  of  decedent  must 
show  that  the  latter  left  no  husband 
or  wife  and  no  children  or  representa- 
tives of  children,  and  no  next  of  kin. 
In  re  Waters'  Will,  174  N.  Y.  Supp. 
175. 

[d]  Purchaser  from  decedent's  hus- 
band held  on  the  facts  alleged  in  his 
petition,  not  to  have  such  an  interest 
as  entitled  him  to  intervene  in  a  pro- 
bate proceeding  to  secure  probate  of 
the  will.  Pierce  v.  Felts,  148  Ga.  195, 
96  S.  E.  177. 

63.  See  infra,  I,  D,  3.  g. 

64.  Crowell  v.  Davis,  233  Mass.  136, 
123  N.  E.  611;  In  re  Wynn's  Estate, 
193  mch.  223,   159  N.  W.  492. 

[a]  Hence  an  heir  or  next  of  kin  of 
testator's  husband  who  was  alive 
when  the  will  was  probated  but  has 
since  died  cannot  ask  for  revocation 
of  probate  and  leave  to  file  contest  on 
the  ground  that  his  intestate  was  in- 
competent when  the  will  was  probated. 
In  re  Hart's  Estate,  172  N.  Y.  Supp. 
807. 

65.  See   i7ifra,   this   note. 

[a]  Second  Wife  of  Testator's  De- 
ceased Husband. — ^Where  a  husband 
and  wife  have  made  an  alleged  joint 
and  mutual  will,  after  the  death  of 
the  wife  and  the  subsequent  remar- 
riage and  death  of  the  husband,  his 
second  wife  may  contest  the  probate 
of  the  instrument  as  the  will  of  the 
first  wife.  In  re  Anderson's  Will,  16 
Ariz.  185,   141   Pac.   723. 

Assignee's  interest,  see  infra,  this 
section. 


66.  Crowell  v.  Davis,  233  Mass.  136, 
123  N.  E.  611. 

[a]  Public  administrator  and  attor- 
ney general  may  appear.  Gombault  v. 
Public  Administrator,  4  Bradf.  (N.  Y.) 
226.  (1)  Doubted  as  to  latter  before 
"office  found."  Matter  of  Zimmer- 
man's Will,  104  Misc.  516,  172  N.  Y. 
Supp.  80,  citing  Matter  of  Smart,  84 
Misc.  336,  145  N.  Y.  Supp.  838.  (2) 
Contra  as  to  public  administrator.  In 
re  Estate  of  Hickman,  101  Cal.  609, 
36  Pac.  118;  In  re  Sanborn's  Estate,  ?8 
Cal.  103,  32  Pac.  865. 

[b]  The  state  to  whom  an  inher- 
itance tax  is  due  is  not  an  interested 
person.  Thompson  v.  Dodge  (Tex.  Civ. 
App.),  210  S.  W.  586. 

67.  State  v.  District  Court,  25  Mont. 
355,  65  Pac.  120;  In  re  Coryell's  Win, 
4  App.  Div.  429,  39  N.  Y.  Supp.  508, 
so  provided  by  statute.  See  infra,  I, 
D,  3,  g,   (I). 

[a]  "Person  interested,"  means 
one  who  is  either  absolutely  or  con- 
tingently entitled  to  share  in  the  estate 
or  its  proceeds  as  husband,  wife,  lega- 
tee, next  of  kin,  heir,  devisee  ,  as- 
signee, grantee,  or  otherwise,  except 
as  a  creditor.  Vidaurri  's  Estate  v. 
Bruni  (Tex.  Civ.  App.)  156  S.  W. 
315,  followed  in  Thompson  v.  Dodge 
(Tex.  Civ.  App.),  210  S.  W.  586. 

[b]  Contingent  remainderman  or 
executory  devisee  when  asserting 
rights  under  a  different  will.  See 
State  V.  District  Court,  25  Mont.  355, 
65  Pac.  120. 

68.  See  infra,  this  note.  But  see 
Goods  of  White,  31  L.  R.    (Ir.)   385. 

[a]  The  mere  remote  and  contingent 
possibility  or  ©eries  of  successive  pos- 
sibilities that  all  the  heirs  or  some  of 
them  may  fail  to  appear  and  claim 
the  property  within  five  years  and 
that  thereupon  escheat  proceedings 
may  be  begun  and  that  within  twenty 
years  after  judgment  no  heir  may  ap- 
pear to  claim  the  property  or  proceeds 
— do  not  constitute  such  an  interest 
in)  the  state  as  to  entitle  it  to  contest. 
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all  or  a  portion  of  the  estate  but  for  the  will,  is  entitled  to  contest.®^ 
This  obviously  includes  those  who  would  otherwise  be  heirs  or  distrib- 
utees,'^" and  also  includes  the  state  to  whom  the  estate  would  otherwise 
escheat.''^  The  testator's  widow  is  generally  regarded  as  interested 
and  entitled  to  contest,'-  though  there  is  authority  to  the  contrary 
where  her  interest  in  the  estate  would  not  be  injuriously  affected  by 
the  will  and  its  probate. ^^  Where,  however,  she  has  previously  relin- 
quished all  her  interest  in  the  estate,  she  has  no  right  to  contest.'^^  In 
case  of  a  pretermitted  heir,  that  is,  an  unprovided-for  or  after-born 
child,  the  courts  are  not  entirely  in  harmony,  some  denying  his  right 
to  contest,  because  his  rights  are  not  in  issue  and  not  affected  by  the 
probate  of  the  willJ^    Other  authorities,  however,  permit  him  to  eon- 


State  V.   Superior   Court,   148   Cal.   55, 
82   Pac.   672,  2  L.  R.  A.    (N.   S.)    643. 

69.  See  infra,  this  section,  and 
Mordecai  v.  Canty,  86  S.  O.  470,  68 
S.  E.  1049. 

70.  State  v.  Nieuwenliuis  (S.  D.),  178 
N.  W.  976;  Daniels  r.  Jones  (Tex. 
Civ.   App.),   224  S.  W.  476. 

71.  Mont. — State  v.  District  Court, 
25  Mont.  355,  65  Pac.  120.  S.  D.— 
State  V.  Nieuwenliuis,  178  N.  W.  976. 
Tenn.— *State  r.  Lancaster,  119  Tenn. 
638,  105  S.  W.  858,  14  Ann.  Cas.  953. 

Compare  the  following:  La. — State 
V.  Ames,  23  La.  Ann.  69.  N.  Y.— -Gom- 
bault  V.  Public  Administrator,  4  Bradf. 
226.  Pa.— Cardwell's  Estate,  28  W. 
N.  C.  291.  Wash.— State  ex  rel.  Strat- 
ton  V.  Tallman,  25  Wash.  295,  65  Pac. 
545. 

[a]  But  only  where  the  testator 
leaves  no  heirs  is  the  state  sufficiently 
interested  to  be  entitled  to  contest. 
State  V.  Superior  Court,  148  Cal.  55, 
82  Pac.  672,  2  L.  R.  A.  (N.  S.)  643. 

72.  Ala.— Lovett  v.  Chisholm,  30 
Ala.  88.  La. — ^Succession  of  Senac,  2 
Rob.  258.  Mass. — Pattee  v.  Stetson, 
170  Mass.  93,  48  N.  E.  1022;  Dexter  v. 
Codman,  148  Mass.  421,  19  N.  E.  517. 
N.  Y.— Flynn  t\  McDermott,  183  N. 
Y.  62,  75  N.  E.  931,  5  Ann.  Cas.  81. 
Ohio. — Carder  v.  Fayette  County,  16 
Ohio  St.  355;  Moyses  v.  Neilson,  9  Ohio 
Dec.  623.  Tenn. — Moore  v,  Johnson, 
.7  Lea  580;  Miller  v.  Miller,  5  Heisk. 
723.  Tex.— Campbell  v.  Campbell 
(Tex.  Civ.  App.),  215  S.  W.  134;  Per- 
ry V.  Moss  (Tex.  Civ.  App.),  87  S.  W. 
871.  W.  Va. — Freeman  v.  Freeman,  61 
■^.  Va.  682,  57  S.  E.  292,  11  Ann.  Cas. 
1013,   note. 

73.  Ark. — Robertson  V.  Robertson, 
223  S.  W.  32.      la.— In     re     Smith's 


Estate,  165  Iowa  614,  146  N.  W.  836; 
In  re  Fallon's  Will,  107  Iowa  120,  77 
N.  W.  575.  N.  C. — Armstrong  v.  Ba- 
ker, 31  N.  C.  109.  Pa.— McMasters  v. 
Blair,  29  Pa.  298.  W.  Va.— McMechen 
V.  McMechen,  17  W.  Va.  683,  41  Am. 
Rep.  682. 

But  see  Pattee  v.  Stetson,  170  Mass. 
93,  48  N.  E.  1022;  Dexter  v.  Codman, 
148  Mass.  421,  19  N.  E.  517;  Freeman 
V.  Freeman,  61  W.  Va.  682,  57  S.  E. 
292,  11  Ann.  Cas.  1013,  and  cases  in 
preceding  note. 

[a]  Where  the  statute  provides  a 
simpler  method  in  case  she  is  not  satis- 
fied with  the  provisions  for  her  in  the 
will.  Thompson  v.  Thompson,  134  Ky. 
757,  121  S.  W.  641.  See  also  Egbert 
V.  Egbert  186  Ky.  486,  217  S.  W. 
365. 

[b]  Where  she  takes  under  the  will 
the  same  estate  as  she  would  have 
taken  under  the  law  of  succession.  Eg- 
bert V.  Egbert,  186  Ky.  486,  217  S.  W. 
365. 

[c]  But  where  she  would  take  under 
an  earlier  will  the  entire  estate,  she 
is  interested.  Murphy's  Exr.  v.  Mur- 
phy, 23  Ky.  L.  Rep.  1460,  65  S.  W. 
165. 

74.  Maurer  v.  Naill,  5  Md.  324;  In 
re  Keep,  1  Con.  Sur.  (N.  Y.)  104,  2 
N.  Y.  Supp.  750.     See  supra,  I,  A,  9. 

75.  Ark. — Branton  v.  Branton,  23 
Ark.  569.  Mo.— Cox  r.  Cox,  101  Mo. 
168,  13  S.  W.  1055;  Schneider  v.  Koes- 
ter,  54  Mo.  500.  N.  H.— M'clntire  r. 
Melntire,  64  N.  H.  609,  15  Atl.  218. 
N.  C— Bunco  V.  Bunce,  27  Abb.  N.  C. 
61,  20  N.  Y.  Civ.  Proe.  332,  14  N.  Y. 
Supp.  659.  N.  D. — Loworv  r.  Hawker, 
22  N.  D.  318,  133  N.  W.  918,  37  L.  R. 
A.  (N.  S.)  1143,  note.  Pa.— See  In  re 
Baum's   Estate,    259    Pa.   33,   103   Atl. 
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tost  probate  or  seek  its  revocation  on  the  theory  that  the  failure  £o 
provide  for  him  revokes  the  A\all  in  whole  or  in  part/"  ^  Whether  an 
assignee  or  grantee  of  an  heir's  interest  in  the  estate  is  an  "inter- 
ested" person  ^vithin  the  rnle  allowing  such  persons  to  oppose  pro- 
bate, seoins  to  depend  upon  whether  such  heir's  interest  is  regarded 
as  assignable,  wliich  may  depend  upon  whether  the  assignment  was 
before  or  after  the  decedent's  death."  Generally  in  the  latter  case 
the  assignee  or  grantee  is  held  to  be  "  interested,  "^^  though  there  is 
authority  to  the  contrary."  But  it  has  been  said  that  the  assignee  of 
a  mere  right  to  contest  is  not  interested,^"  since  only  those  who  would 
have  an  interest  in  the  property  of  the  deceased  in  the  event  the  will 
is  annulled,  may  contest.^^  A  lien  creditor  of  one  who  would  share 
in  the  estate  is  interested,^^  ^^t  not  a  mere  general  creditor.^^  Bene- 
ficiaries under  a  previous  will  are  interested  and  entitled  to  contest 
probate  of  a  later  and  less  favorable  will,^*  unless  it  appears  that  the 
first  will  has  been  revoked.^'     So  executors  under  a  previously  pro- 


614.     Utah. — See     In    re     Frandsen's 
Will,  50  Utah  156,  167  Pac.  362. 
As  to  issues  see  infra,  I,  C,  10,  a. 

76.  Ind. — Morse  v.  Morse,  42  Ind. 
365;  Hughes  v.  Hughes,  37  Ind.  183. 
N.  Y.— In  re  Gall,  5  Dem.  374.  Ohio. 
Myers  v.  Barrow,  3  Ohio  C.  C.  91,  2 
Ohio  Cir.  Dec.  52.  Wis. — Newman  v. 
Waterman,  63  Wis.  612,  23  N.  W.  696, 
53  Am.  Rep.  310. 

77.  Ind. — Crawfordsvine  Trust  Co. 
r.  Ramsey,  178  lud.  258,  98  N.  E.  177. 
N.  Y. — Matter  of  Zimmerman's  Will, 
104  Misc.  516,  172  N.  Y.  'Supp.  80. 
Wash. — Tngersoll  r.  Gourley,  72  Wash. 
462.  130  Pac.  743. 

[a]  For  a  review  of  the  authorities 
see  In  re  Baker's  Estate,  170  Cal.  578, 
150  Pac.  989. 

78.  See  eases  in  preceding  note  and 
infra,  I,  D,  3,  g,   (I). 

See  also  the  following:  Griffin  v. 
Milligan,  177  Ala.  57,  58  So.  257;  In  re 
Thompson's  Will,  178  N.  C.  540,  101 
S.  E.  107. 

[a]  Bight  of  contest  is  a  chose  in 
action  and  assignable  as  such.  In  re 
Baker's  Estate,  170  Cal.  578,  150  Pac. 
989. 

79.  Selden  r.  Illinois  Trust  &  Sav. 
Bank,  239  111.  67,  87  N.  E.  860,  130 
Am.  St.  Rep.  180;  In  re  Vanden  Bosch's 
Estate,   207   Mich.  89,  173   N.  W.  332. 

80.  See  Matter  of  Zimmerman's 
Will,  104  Misc.  516,  172  N.  Y.  Supp. 
80.  But  compare  In  re  Baker's  Estate, 
170   Cal.  578,   150  Pae.  989. 

81.  Safe  Deposit  &  Tr.  Co.  v.  Devil- 
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biss,    128    Md.    182,   97    Atl.    367.     See 
infra,  I,  D,  3,  g,  (I). 

[a]  Code  Provision. — "A  will,  be- 
fore the  probate  thereof  may  be  con- 
tested by  any  person  interested  there- 
in, or  by  any  person  who,  if  the  testa- 
tor had  died  intestate,  would  have  been 
an  heir  or  distributee  of  his  estate." 
Ala.  Code  (1907)  §  6196.  The  second 
clause  adds  nothing  to  the  first  other 
than  a  precise  designation  of  the  prin- 
cipal class  of  persons  who  are  "inter- 
ested" in  the  will.  Braasch  v.  Worth- 
ington,  191  Ala.  210,  67  So.  1003. 

82.  In  re  Coryell's  Will,  4  App. 
Div.  429,  39  N.  Y.  Supp.  508.  See 
infra,  I,  D,  3,  g,    (I). 

83.  In  re  Coryell's  Wlill,  4  App. 
Div.  429,  39  N.  Y.  Supp.  508;  Daniels 
)•.  Jones  (Tex.  Civ.  App.),  224  S.  W. 
476.     See  infra,  I,  D,  3,  g,  (I). 

Contra  Goods  of  White,  31  L.  R. 
(Ir.)    385. 

Si.  CBl.—In  re  Langley's  Estate, 
140  Cal.  126,  73  Pac.  824.  Ky.— Mur- 
phy's Exr.  V.  Murphy,  23  Ky.  L.  Rep. 
1460  65  S.  W.  165.  Mass.— Crowell  v. 
Dnvis,  233  Mass.  136,  123  N.  E.  611. 
Mich.— 7?i  re  Wynn's  Estate,  193  Mich. 
223  159  N.  W.  492.  Minn. — Crowley 
n.  Farley,  129  Minn.  460,  152  N.  W. 
872. 

See  Ruth  v.  Krone,  10  Cal.  App.  770, 
103   Pac.  960, 

There  must  he  a  showing  of  the 
interest  of  the  contestant,  see  infra, 
I,  C,  10,  b. 

85.  In  re  Rayner's  Will,  93  App. 
Div.  114,     87  N.  y.  Supp.  23, 
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bated  will  are  interested.^^     But  one  who  would  or  might  be  entitled 
to  administer  the  estate  if  intestate,  is  not  interested.*'^ 

d.  Alignment  of  Farties.  —  On  a  contested  application  for  probate 
the  proceeding  becomes  one  quasi  inter  partes  and  to  this  extent  the 
contestant  is  regarded,  sometimes  by  express  statute,  as  occupying  the 
position  of  plaintiff,  and  the  proponent  as  being  defendant.*®  In  some 
jurisdictions,  however,  the  opposite  is  true.*^ 

e.  Form  and  Contents  of  Opposition  or  Objections.  —  (I.)  Generally. 
No  answer  to  the  petition  for  probate  is  provided  for  or  contemplated 
by  the  statutes.^"  Generally,  however,  they  do  provide  for  or  eon- 
template  the  filing  of  written  grounds  of  opposition  or  objection  to 
the  probate,^^  and  provide  the  grounds  of  objection,®-  though  in  some 
states  no  writing  is  required.^^  For  purposes  of  the  proceeding  this 
written  objection  or  caveat  is  usually  treated  as  a  complaint  or  equiv- 


[a]  Where  it  clearly  appears  from 
the  testimony  that  a  former  will  was 
destroyed  by  the  testator  when  fully 
competent  to  do  so,  a  beneficiary  there" 
under  has  no  interest  entitling  him  to 
contest  probate  of  a  later  will,  and  is 
therefore  not  entitled  to  an  issue  devi- 
savit  vel  non.  In  re  Curtis 's  Estate, 
253  Pa.  389,  98  Atl.  575. 

86.  Conzet  v.  Hibben,  272  111.  508, 
112  N.  E.  305,  even  though  the  statute 
requires  notice  only  to  the  heirs  and 
beneficiaries  under  the  will.  See  also 
infra,  I,  D,  3,  g,  (I). 

87.  la.— In  re  Fallon's  Will,  107 
Iowa  120,  77  N.  W.  575.  Ky.— Egbert 
V.  Egbert,  186  Ky.  486,  217  S.  W.  365. 
Pa.— McMasters    v.    Blair,    29   Pa.    298. 

Public  administrator,  see  supra,  this 
section,  note  65,  [a]. 

88.  See  the  statutes  and  the  fol- 
lowing: Cal. — In  re  Joseph's  Estate, 
118  Cal.  660,  50  Pae.  768;  In  re  Dal- 
rymple's  Estate,  67  Cal.  444,  7  Pac. 
906.  D.  C. — Emmons  V.  Garnett,  7 
Mackey  52.  Md. — Edelen  v.  EdeTen, 
6  Md.  288.  Okla.— 7>?  re  James'  Will, 
166   Pac.   131. 

[a]  Discretionary  with  court  how 
the  parties  shall  be  aligned.  In  re 
Palmer's  Estate,  132  Pa.  297,  19  Atl. 
137.  See  Yardlev  r.  Cuthbertson,  108 
Pa.  395,  1   Atl.  765,  56  Am.  Pep.  218. 

89.  See  the  following  cases:  Ala. 
Barksdale  v.  Davis.  114  Ala.  623,  22 
So.  17.  N.  Y.— Matter  of  Walsh's 
Will,  107  Misc.  475,  176  N.  Y.  Supp. 
701.  Va— Coalter's  Exr.  v.  Bryan,  1 
Gratt.    (42   Va.)    18. 

90.  Latour  v.  Ford,  140  Cal.  414, 
437,  73  Pac.  1070,  74  Pac.  441. 

a« 


91.  See  the  statutes  and  Cal. — In  re 
Hume's  Estate,  179  Cal.  338,  176  Pac. 
681,  56  Cal.  Dec.  510;  Latour  v.  Ford, 
140  Cal.  414,  73  Pac.  1070,  74  Pae.  441; 
In  re  Robinson's  Estate,  100  Cal.  493 
39  Pac.  862.  Del.— Zm  re  Salmon's 
Will,  108  Atl.  93.  Ind.— Miller  v.  Coul- 
ter, 156  Ind.  290,  59  X.  E.  853.  N.  C. 
Whitfield  r.  Hurst,  31  N.  C.  170. 

92.  See   the  statutes. 

Issues  which  may  be  raised,  see  in- 
fra, I,  C,  10,  a. 

[a]  Pendency  of  a  suit  in  the  fed- 
eral courts  to  enjoin  the  probate  is  no 
ground  of  caveat  nor  does  it  stay  the 
probate  proceedings.  Field  V.  Brant- 
ley,  139   Ga.  437,   77  S.   E.  559. 

[b]  Want  of  jurisdiction  because 
deceased  was  not  a  resident  of  the 
county  is  not  a  ground  of  contest 
(since  not  enumerated  among  the  code 
grounds)  but  the  contestants  have  the 
right  to  object  to  the  jurisdiction  of 
the  court  on  this  ground,  and  the  state- 
ment of  facts  in  this  regard  in  the 
opposition  to  probate  is  such  an  objec- 
tion. Hardiman  v.  Church  (Cal.),  191 
Pac.  1106. 

93.  Matter  of  filial clon,  158  App. 
Div.  843,  144  N.  Y.  Supp.  94. 

fa]  No  pleadings  required  either 
from  proponent  or  contestant,  since  tlia 
issue  is  made  by  the  statute,  "Doubt- 
less it  is  competent  for  the  court  of 
probate  to  order  the  contestants  to  file 
their  objections  on  its  own  motion,  or 
on  motion  of  the  executor,  but  it  is 
rarely  if  ever  done."  In  re  St.  Leger's 
Appeal,  34  Conn.  4.34  91  Am.  Dec. 
735. 

Framing  issues,  see  infra,  I,  C,  10,  a. 
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alent  pleading  of  a  plaintiff,^*  though  in  some  states  a  formal  com- 
plaint is  required,^°  and  in  others  the  petition  for  probate  is  regarded 
as  the  complaint  and  the  objections  as  an  answer.^" 

(II.)  Statement  of  Interest  and  Grounds  of  Objection. —  The  written 
objections  or  complaint  must  show  the  qualifying  interest  of  the  ob- 
jector,^' and  the  grounds  of  his  objection  to  the  probate.^®  Inasmuch 
as  there  is  no  substantial  difference  in  the  manner  of  pleading  in  this 
respect,  whether  the  contest  is  before  or  after  probate,  the  treatment 
will  be  found  in  a  later  section  of  this  article.^^ 

(III.)  Verification  of  the  objections  or  formal  complaint  is  frequently 
prescribed,^  but  is  not  jurisdictional.^ 


94.  See   infra,   this   section. 

[a]  Must  be  served  on  persons  ad- 
versely interested.  See  In  re  Hume's 
Estate,  179  Cal.  338,  176  Pa«.  681,  56 
Cal.   Dec.   510. 

95.  Seo  infra,  this  note. 

[a]  In  Indiana  a  formal  complaint 
is  necessary.  Objections  are  filed  in 
vacation  to  prevent  probate  before  the 
clerk,  but  these  must  be  followed  at 
the  succeeding  term  by  a  complaint 
which  renders  the  objections  functus 
officio  and  they  no  longer  have  any 
place  in  the  pleadings  and  caimot  take 
the  place  of  the  complaint  which  is 
essential  to  jurisdiction.  Voyles  v. 
Hinds,  186  Ind.  38,  114  N.  E.  865. 

[b]  "By  a  formal  complaint  is 
meant  that  a  pleading  shall  be  filed 
stating  the  title  of  the  cause,  specify- 
ing the  name  of  the  court  and  county 
in  which  the  action  is  brought,  the 
names  of  the  parties  to  the  action, 
plaintiff  and  defendant."  Voyles  v. 
Hinds,  186  Ind.  38,  114  N.  E.  865. 

[e]  The  complaint  need  not  contain 
an  allegation  that  it  is  not  filed  for 
vexation  or  delay  as  in  the  ease  of 
objections  filed  in  vacation  to  prevent 
probate  bv  th©  clerk.  Prebster  t'.  Hend- 
erson, 186  Ind.  21,  113  N.  E.  241,  114 
N.  E.  691. 

96.  Miller  v.  Whitington,  202  Ala. 
406,  80  So.  499;  Matter  of  Walsh's 
Will,  107  Misc.  475,  176  N.  Y.  Supp. 
701.  See  In  re  Hearne's  Estate,  171 
N.  Y.  Supp.  984. 

97.  Ala.— Elmore  v.  Stevens,  174 
Ala.  228,  57  So.  457.  Cal.— Benton  v. 
Benton,  131  Cal.  472,  63  Pac.  775.  Tex. 
Perry  v.  Moss  (Tex.  Civ.  App.),  87 
S.  W.  871. 

See  supra,  I,  C,  8,  c;  infra,  I,  D,  3, 
j,  (TI).  rc). 

fal  Allegation  of  the  mere  legal 
conclusion  that  the  state  is  the    only 

Vol.  XXVI 


party  entitled  by  law  to  the  proceeds 
of  the  estate  is  not  sufficient  to  show 
the  state's  interest.  Facts  showing 
that  the  property  would  escheat  must 
be  stated.  State  v.  Superior  Court,  148 
Cal.  55,  82  Pac.  672,  2  L.  B.  A.  (N.  S.) 
643.  See  State  v.  District  Court,  25 
Mont.  355,  65  Pac.  120. 

98.  Ala.— Woodruff  v.  Hundley,  127 
Ala.  640,  29  So.  98,  85  Am.  St.  Eep. 
145;  Moore  v.  Heineke,  119  Ala.  627, 
24  So.  374.  Cal.— Latour  v.  Ford,  140 
Cal.  414,  73  Pac.  1070,  74  Pac.  441; 
Burrell's  Estate,  77  Cal.  479,  19  Pac. 
880.  Ga.— Bohler  v.  Hicks,  120  Ga. 
800,  48  S.  E.  306.  Ind.— Miller  v. 
Coulter,  156  Ind.  290,  59  N.  E.  853. 
Miss. — Pratt  v.  Hargreaves,  75  Miss. 
897,  23  So.  519. 

See  the  statutes  and  supra,  this  sec- 
tion, also  infra,  I,  D,  3,  j,  (II),  (B). 

[a]  Contestant  limited  to  grounds 
stated.  In  re  Kile's  Estate,  72  Cal.  131, 
13  Pac.  320. 

[b]  Where  a  matter  is  treated  as  in 
issue  and  the  trial  proceeds  on  that 
theory  the  sufficiency  of  the  pleadings 
to  raise  the  issue  cannot  afterwards 
be  questioned.  In  re  Estate  of  Doyle, 
73  Cal.  564,  15  Pac.  125. 

99.  See  infra,  I,  D,  3,  j,    (II),   (B). 

1.  See  statutes  and  " Verification.  "" 

[a]  Verification  of  complaint  of  con- 
testant is  not  jurisdictional.  Prebster 
V.  Henderson,  186  Ind.  21,  113  N.  E. 
241,  114  N.  E.  691. 

[b]  Objections  must  be  verified,  but 
verification  is  not  jurisdictional  and 
lack  of  it  is  waived  where  not  ob- 
jected to  in  the  trial  court.  Paylor  V, 
Fehler,   181  Ind.  441,  104  N.   E.  22. 

[e]  Lack  of  or  insufficient  verifica- 
tion is  objected  to  by  motion  to  strike. 
Faylor  v.  Fehler,  181  Ind.  441,  104  N. 
E.  22. 

2.  See  the  preceding  note. 
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f.  Subsequent  Pleadings. —  The  practice  in  some  states  permits 
demurrer  to  the  objections,^  but  in  others  this  is  not  proper.^  Some 
statutes  contemplate  a  reply  or  answer  to  the  objections  ;5  others  do 
not.*'  Where  further  pleadings  are  proper,  ambiguity  or  uncertainty,' 
or  prolixity  or  redundancy^  in  the  objections  may  be  tested  in  the 
usual  way. 

g.  Amendments.  —  Amendments  may  be  made  to  the  objections 
and  other  pleadings  pursuant  to  the  general  rules  elsewhere  treated.^ 

9.  Continuance."  —  The  hearing  may  be  continued  under  proper 
circumstances  since  the  power  to  hear  involves  the  power  to  post- 
pone in  the  absence  of  a  contrary  positive  provision  of  the  law,"  and 


3.  See  the  statutes  and  In  re 
Hume's  Estate,  179  Cal.  338,  176  Pae. 
681,  56  Cal.  Dee.  510;  Daniels  v.  Jones 
(Tex.  Civ.   App.),  224  S.   W.  476. 

[a]  Grounds  of  opposition  must  "be 
considered  in  their  entirety  in  dispos- 
ing of  the  demurrer  and  not  discon- 
nected parts  of  them.  In  re  Olson's 
Estate,  19  Cal.  App.  379,  126  Pac. 
171. 

4.  In  re  Walsh's  Will,  107  Misc. 
475,  176  N.  Y.  Supp.  701. 

5.  See  the  statutes  and  In  re  Hume's 
Estate,  179  Cal.  338,  176  Pac.  681,  56 
Cal.  Dec.  510. 

[a]  Eeply  permissi'ble  by  leave  of 
court,  in  analogy  with  the  chancery 
practice.  Miller  r.  Whittington,  202 
Ala.  406,  80  So.  499.  Compare  Des- 
londe  V.  Darlington's  Heirs,  29  Ala. 
92. 

6.  In  re  Jones'  Estate,  130  Iowa 
177,  106  N.  W.  610;  In  re  Heame's 
Estate,   171   N.   Y.  Supp.  984. 

7.  See  the  titles  "Certainty  in 
Pleading;"    "Demurrer." 

[a]  Ambiguity  or  uncertainty  in 
the  objections  must  be  tested  by  spec- 
ial demurrer  and  cannot  be  questioned 
for  the  first  time  on  appeal.  In  re 
Dullard's  Estate,  3  Cal.  Unrep.  688, 
31  Pac.  1119. 

8.  See  the  title  "Surplusage  and 
Scandal"  and  also  Miller  v.  Whitting- 
ton, 202  Ala.  406,  80  So.  499,  motion 
to  strike. 

9.  See  White  v.  Little,  139  G-a.  522, 
77  S.  E.  646,  and  Cal.  Code  Civ.  Proc. 
§  1312.  See  generally  the  title 
"Amendments  and  Jeofails;"  "New 
Cause  of  Action  or  Defense." 

[a]  The  omission  to  specify  facta 
upon  which  a  conclusion  of  undue  in- 
fluence may  be  deduced  may  be   sup- 


plied by  what  is  called  an  "amend- 
ment" or  amended  contest,  really  a 
new  contest.  Estate  of  Yates,  6  Cof. 
Prob.  Dec.  50, 

[b]  Leave  to  file  an  amended  an- 
swer to  the  contest  may  be  denied 
when  not  requested  till  after  the  case 
has  been  submitted  and  decided,  par- 
ticularly where  the  issue  made  by  the 
proposed  answer  has  been  in  fact  tried. 
In  re  Loveland's  Estate,  162  Cal,  595, 
123  Pac.  801, 

10.  See  generally  the  title  "Con- 
tinuances." 

11.  Ala.— Bibb '  v.  Gaston,  146  Ala. 
434,  40  So.  936.  Cal.— /n  re  Davis' 
Estate,  151  Cal.  318,  86  Pac.  183,  121 
Am,  St.  Kep.  105;  Curtis  v.  Under- 
wood, 101  Cal.  661,  36  Pac.  110,  to 
obtain  ser\^ce  on  resident  heirs.  111. 
People  V.  Knickerbocker,  114  111.  539, 
2  N.  E,  507,  55  Am.  Eep.  879.  Ky. 
Grove  v.  Grove,  18  Ky.  L.  Eep.  807,  18 
S.  W.  '456.  La. — State  i;.  Buckner,  45  La. 
Ann.  247,  12  So.  11.  Md.— Mead  v. 
Tydings,  133  Md.  608,  105  Atl.  863, 
absence  of  party  in  military  service. 
Neb. — See  In  re  Vodvarka's  Estate, 
97  Neb.  757,  151  N.  W.  298.  N.  Y.— 
Matter  of  Burbank,  104  App.  Div.  312, 
93  N".  Y.  Supp,  866,  affirmed,  185  N.  Y. 
559,  77  N.  E,  1183;  In  re  Rice's  Will, 
81  App.  Div.  223,  81  N.  Y.  Supp.  68, 
affirmed,  176  N.  Y.  570,  68  N.  E.  1123. 
Va,— Smith  v.  Jones,  6  Rand.  (27 
Va.)  33. 

See    generally     the     titles     'Contin- 


uances; 


'Trial. 


fa]  Terms  may  be  imposed,  such  as 
costs  and  fees  of  expert  witnesses,  but 
the  court  must  in  its  order  fix  their 
amount.  In  re  Tipper's  Estate,  88  N. 
J.  Eq.  307,   102   Atl.   897. 

[b]    Pending  appeal   from   a   denial 
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repnblieation  of  notice  is  not  necessary." 

10.     Issues. a.     Generally.  —  The  character  and  scope  of  the  is- 

sm's  is  lari?ol.v  prodetcnnined  by  the  nature  of  the  proceedings,^^  and 
the  statutes  proscribing  the  form  and  grounds  of  objection."  Within 
the  limits  thus  circumscribed,  however,  the  issues  are  made  by  the 
pleadings,"  though  according  to  some  authorities  they  are  fixed  by 
the  statute  independent  of  any  pleadings  by  either  party.^*'  Some 
statutes  provide  that  the  issues  shall  be  made  up  under  direction  of 
the  court.''  Except  where  their  scope  has  been  broadened  by  the 
statute,'*  the  only  issues  Avithin  the  jurisdiction  of  the  court  on  the 
hearing  oT  the  probate  or  objections  thereto,  are  those  involved  in  the 
question  devisavit  vel  non;'''  they  are  all  embraced  in  the  factum  of 


of  probate  of  an  instrument  of  later 
date.  Bibb  v.  Gaston,  146  Ala.  434, 
40  So.  936;  People  v.  Knickerbocker, 
114  111.  539,  2  N.  E.  507,  55  Am.  Kep. 
879. 

12.  Curtis  V.  Underwood,  101  Cal. 
661,  36  Pac.  110. 

13.  See  Siipra,  I,  A,  5. 

14.  See  the  statutes  and  supra,  I, 
C,  8,  a  and  e.  See  also  Estate  of 
Hume,  179  Cal.  338,  176  Pac.  681,  56 
Cal.  Dec.  510. 

15.  See  stiipra,  I,  C,  6;  I,  C,  8,  e  and 
f;  and  In  re  Singleton's  Will,  8  Dana 
(Ky.)    315. 

16.  In  re  St.  Leger's  Appeal,  34 
Conn.  434,  91  Am.  Dec.  735.  See 
supra,  I,  C,  8,  e,   (I). 

17.  See  the  statutes  and  Coghill  v. 
Kennedy,  119  Ala.  641,  24  So.  459. 

[a]  ThQ  Alabama  statute  provides 
for  filing  objections  in  writing  to  the 
probate  and  for  the  making  up  of  the 
issues  by  the  court  Tbetween  the  pro- 
ponent as  plaintiff  and  contestant  as 
defendant.  The  manner  of  making  the 
issues  is  not  specified.  In  analogy  to 
the  chancery  practice  permitting  pro- 
ponent to  file  an  answer  to  the  bill, 
the  proponent  in  a  probate  contest  may, 
by  court's  permission,  file  a  replication 
to  the  written  objections,  setting  out 
the  issues  to  be  tried.  Any  prolixity 
or  redundancy  may  be  corrected  by 
motion  to  strike.  Miller  v.  Whitting- 
ton,  202  Ala.  406,  80  So.  499. 

[b]  The  surrogate,  on  contest  of 
probate,  makes  a  calendar  order  stat- 
ing the  issues  raised  by  the  petition 
and  the  ob.iections.  But  the  issues 
are  framed  for  the  jury  by  questions 
to  be  answered  by  them,  and  this  is 
part  of  the  trial.  In  re  Walsh's  Will, 
107  Misc.  475,  176  N.  Y.   Supp.   701. 
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Framing  issues  to  jury,  see  infra, 
I,  C,  11,  b,  (I). 

18.  See  the  statutes  and  Clearspring 
Tp.  V.  Blough,  173  Ind.  15,  88  N.  E. 
511,  89  N.  E.  369;  Eeynolds  v.  Eeyn- 
olds,  224  N.  Y.  429,  121  N.  E.  61. 

[a]  The  Colorado  statute  authorizes 
a  caveat  or  objections  both  on  the  is- 
sue of  will  or  no  will  and  the  legality 
of  the  contents.  Hodgkius  v.  Ashby, 
56  Colo.  553,  139  Pac.  538. 

[b]  The  New  York  code  authorizes 

(1)  an  issue  before  the  surrogate  as 
to  the  construction,  validity  and  effect 
of  the  disposition  of  personalty  but 
not  realty.  See  Eeyiiolds  v.  Eeynolds, 
224  N.  Y.  429,  121  N.  E.  61;  In  re 
Davis'  Will,  182  N.  Y.  468,  75  N.  E. 
530;  In  re  Merriam's  Will,  136  N.  Y. 
58,  32  N.  E.  621,  ■Compare  Bailey  v. 
Buffalo  L.  Tr.  &  Safe  Dep.  Co.,  213 
N.    Y.    525,     107    N.    E.    1043    (trust) 

(2)  If  the  will  disposes  of  both  per- 
sonalty and  realty,  the  court  may  pass 
upon  only  those  provisions  as  to  per- 
sonalty which  are  separable.  In,  re 
Austin's  Will,  35  App.  Div.  278,  55 
N.  Y.  Supp.  52;  In  re  Sehrader's  Will, 
63  Hun  36,  17  N.  Y.  Supp.  273.  (3) 
Only  persons  having  an  interest  in 
such  provisions  may  raise  the  issue.  In 
re  Davis'  Will,  105  App.  Div.  221,  93 
N".  Y.  Supp.  1004,  affirmed,  182  N.  Y. 
468,  75  N.  E.  530.  (4)  The  surrogate 
is  not  required  to  adjudicate  these  mat- 
ters until  it  become  necessary.  In  r« 
Mount's  Will,  185  N.  Y.  162,  77  N.  E. 
999. 

19.  Ala. — Frederick  v.  Wilbourne, 
195  Ala.  137,  73  So.  442.  Ga.— Field  v. 
Brantley,  139  Cxa.  437,  77  S.  E.  559. 
Mo.— Cox  t\  Cox,  101  Mo.  168,  13  S. 
W.  1055.  Okla.— Letts  v.  Letts.  176 
Pac.  234, 
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IKe  vn.\U°  The  court  has  no  jurisdiction  in  such  proceedings  to  con- 
strue the  will  or  determine  the  validity  or  legal  effect  of  its  provisions 
or  the  rights  of  the  parties  under  it,^^  or  the  validity  of  the  testator's 
title,^^  though  in  solving  the  question  of  will  or  no  will  the  court  may 
under  some  circumstances  look  to  the  contents  of  the  will.^^  The 
"validity"  of  the  -v^all  as  that  term  is  used  in  statutes  prescribing  the 
issues  which  may  be  raised,  is  restricted  to  matters  relating  entirely 


See  eases  in   following  notes. 

[a]  It  is  the  deteinnination  of  tne 
status  of  the  testamentary  instrument 
propounded  for  probate  that  affords 
the  res  upon  which  the  court's  juris- 
diction is  visited.  Frederick  r.  Wil- 
bourne,  198  Ala.  137,  73  So.  442. 

20.  Cal. — In  re  Cook's  Estate,  173 
Cal.  465,  160  Pac.  553.  Ga.— Trustees 
of  Univ.  of  Ga.  v.  Denmark,  141  Ga. 
390,  81  S.  E.  238.  Okla.— Hill  r. 
Buckholts,  75  Okla.  196,  183  Pac.  42; 
Bell  f.  Davis,  55  Okla.  121,  155  Pac. 
1132;  In  re  Allen's  Will,  44  Okla.  392, 
144  Pac.  1055.  Pa. — In  re  Carson's 
Estate,  241   Pa.   117,   88   Atl.   311. 

[a]  In  other  words  the  inquiry  is 
confined  to  the  questions,  is  the  paper 
presented  the  last  will  and  testament 
of  one  legally  competent  to  make  a 
will;  is  it  properly  executed  and  at- 
tested; was  the  testator  of  sound  and 
disposing  mind;  was  he  free  of  undue 
influence,  duress,  menace  or  fraud. 
Bell  V.  Davis,  55  Okla,  121,  155  Pac. 
1132. 

21.  Ala.— Woodruff  v.  Hundley,  127 
Ala.  640,  29  So.  98,  85  Am.  St.  Rep. 
145.  Cal.— In  re  Cook's  Estate,  173 
Cal.  465,  160  Pac.  5-53;  In  re  Pforr's 
Estate,  144  Cal.  121,  77  Pae.  .825. 
Conn. — Hawley  v.  Brown,  1  Eoot  494. 
D.  C— Kultz  V.  Jaeger,  29  App.  Cas. 
300.  Ga.— Trustees  of  Univ.  of  Ga.  r. 
Denmark,  141  Ga.  390,  81  S.  E.  238; 
Wells  V.  Thompson,  140  Ga.  119,  78 
S.  E.  823,  Ann.  Cas.  1914C,  898,  47  L. 
R.  A.  (N.  S.)  722.  la.— Niemand  v, 
Seemann,  136  Iowa  713,  114  N.  W. 
48.  Mich. — ^Bliss  v.  Macomb  Prob. 
Judge,  129  Mich.  127,  88  N.  W.  390. 
Mo.— Cox  V.  Cox,  101  Mo.  168,  13  S. 
W.  1055.  Mont.  —  In  re  Hobbins' 
Estate,  41  Mont.  39,  108  Pae.  7.  Neb. 
Best  V.  Grolapp,  69  Neb.  811,  96  N.  W. 
641,  99  K  W.  837.  N.  J.— Dietz's  Case, 
41  N.  J.  Eq.  284,  7  Atl.  443.  N.  Y.— 
Waters  v.  Cullen,  2  Bradf.  Sur.  354.  N. 
C.—In  re  Murray's  Will,  141  N.  C. 
588,  54  S.  E.  435;  Redmond  v.  Collins, 
15  N.  C.  430,  27  Am.  Dec.  208.  Ohio.— 


Mears  v.  Mears,  15  Ohio  St.  90.  Okla. 
Hill  V.  Buckholts,  75  Okla.  196,  183 
Pac.  42;  Letts  v.  Letts,  176  Pac.  234; 
Brock  r.  Keifer,  59  Okla.  5,  157  Pae. 
88;  Chouteau  v.  Chouteau,  49  Okla. 
105,  152  Pac.  373;  Nesbit  v.  Gragg,  36 
Okla.  703,  129  Pac.  705.  Pa.— I7i  re 
Slater's  Estate,  265  Pa.  88,  108  Atl. 
601;  In  re  Baum's  Estate,  260  Pa.  33, 
103  Atl.  614;  In  re  Carson's  Estate, 
241  Pa.  117,  88  Atl.  311.  S.  C— Jol- 
liffe  V.  Fanning,  10  Rich.  186.  Wash. 
Montrose  v.  Byrne,  24  Wash.  288,  64 
Pac.  534. 

See  supra,  I,  A,  1. 

[a]  Intelligibility  of  Instrument. — 
Where  the  instrument  offered  lacks  the 
first  page  which  the  court  finds  was 
destroyed  with  intent  to  revoke  merely 
the  destroyed  portion,  the  question 
whether  the  remainder  or  a  portion 
may  be  unintelligible  and  therefore  un- 
enforceable is  not  a  matter  to  be  con- 
sidered on  the  probate  but  in  some 
subsequent  proceeding  to  con.strue  it. 
In  re  Sheaffer's  Estate,  240  Pa.  83,  87 
Atl.  577. 

[b]  Question  whether  contestant 
has  forfeited  his  rights  under  a  wiU 
by  contesting  in  violation  of  a  for- 
feiture provision,  cannot  be  determined 
in  the  probate  proceedings  but  arises 
only  in  distribution.  In  re  Bergland  's 
Estate,   177  Cal.  227,   170  Pac.  400. 

[c]  Invalidity  of  one  or  more  pro- 
visions of  the  will  from  whatever 
cause,  as  where  it  is  not  executed  in 
the  manner  required  to  support  a  pro- 
vision for  a  religious  or  charitable  use, 
cannot  be  considered  on  the  probate 
of  the  instrument.  In  re  Carson's 
Estate,  241  Pa.  117,  88  Atl.  311. 

22.  Field  v.  Brantley,  139  Ga.  437, 
77  S.  E.  559. 

23.  In  re  Murphy's  Estate,  104  Cal. 
554,  38  Pae.  543;  Jolliffe  v.  Fanning, 
10  Rich.  (S.  C.)  186.  See  note  34  L. 
R.  A.  (N.  S.)   964.  965. 

[a]  The  court  may  examine  the  con- 
tents of  the  will  incidentally  where  it 
would  aid  in  determining  the    validity 
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to  tho  factum  of  the  will."*  No  issue  can  be  raised  as  to  the  partial 
invalidity  of  tho  will,  except  so  far  as  a  part  is  attacked  ns  not  the 
tcstainontary  act  of  the  testator.^^  The  fact  that  the  will  contains 
imlillod  blanks  as  to  nanxes  of  beneficiaries  or  amounts  of  bequests  is 
no  objection  to  its  probate.^^  According  to  most  authorities  the  effect 
of  tho  will  on  the  rights  of  pretermitted  heirs  is  a  matter  which  cannot 
bo  considered  in  the  proceedings  to  probate.^^  It  is  no  valid  objection 
to  the  probate  of  a  wall  that  it  violates  an  agreement  as  to  what  it 
should  contain  or  revokes  a  previous  vnW  made  pursuant  to  such  a 
contract  j'^ 

The  particular  issues  which  may  be  raised  include  the  mental  capacity 
of  the  testator,  his  freedom  from  duress,  menace,  fraud  or  undue  in- 
Huence,  the  due  execution  of  the  will,  whether  it  has  been  completely 
revoked  or  superseded,  and  any  other  question  substantially  affecting 


of  the  execution.  In  re  Byford's  Will 
(Okla.),  165  Pac.  194;  Bell  v.  Davis, 
55  Okla.  ]21,  155  Pac.   1132. 

24.  Paine  f.  Price,  184  Mass.  350, 
68  X.  E.  833;  In  re  Baum's  Estate, 
260  Pa.  33,  103  Atl.  614. 

[a]  This  does  npt  include  a  plea  of 
the  statute  of  limitations,  wiicb.  in 
effect,  concedes  its  validity,  but  inter- 
poses the  statute  as  a  bar.  Estate  of 
Hume,  179  Cal.  338,  176  Pac.  681.  56 
Cal.  Dee.  510. 

[b]  Matters  otf  fact  touching  its 
validity  include,  1st,  execution  accord- 
ing to  statutory  requirements;  2nd,  was 
it  the  free  act  of  a  competent  testator. 
In  re  Baum'&  Estate,  260  Pa.  33,  103 
Atl.  614. 

25.  Md. — Gross  v.  Burneston,  91 
Md.  383,  46  Atl.  993;  Fisher  v.  Boyee, 
81  Md.  46,  31  Atl.  707.  Mass.— Old 
Colony  Trust  Co.  V.  Bailey,  202  Mass. 
283,  88  N.  E.  898,  Pa.— In  re  Baum's 
Estate,  260  Pa.  33,  103  Atl.  614,  quot- 
ing In  re  Hegarty's  Appeal,  75  Pa. 
503,  ■which  explains  dictum  in  Eudy  r, 
Ulrich,  69  Pa.  177,  8  Am.  Rep.  238  ("a 
will  propounded  for  probate  may  be 
contested  in  whole  or  in  part")  as 
based  on  English  cases  such  as  Allen 
V.  McPherson.  1  Hob.  L.  191.  S.  D.— 
Cornell  r.  Burr,  32  S.  D.  1,  141  N.  W. 
1081,   Ann.  Cas.   1916A,  362. 

See  supra,  I,  A,  1. 

[a]  Tliat  Some  Provisions  Are  con- 
trary to  Public  Policy. — Ala. — Hall's 
Heirs  v.  Hall's  Exrs.,  38  Ala.  131. 
Miss. — Lusk  f.  Lewis,  32  Miss.  297. 
S.  C— Jollifffi  V.  Fanning,  10  Eich. 
186. 

Partial  probate,  see  infra,  I,  C, 
12-  b. 
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26.  Kultz  i\  Jaeger,  29  App.  Cas. 
(D.  C.)  300;  Harris  v.  Pue,  39  Md 
535. 

27.  la. — Lorieux  v.  Keller,  5  Iowa 
196,  68  Am.  Dec.  696.  Me.— Doane  v. 
Lake,  32  Me.  268,  52  Am.  Dec.  654. 
Mo.— Cox  V.  Cox,  101  Mo.  168,  13  S. 
W.  1055.  N.  C— Bunce  v.  Bunce,  27 
Abb.  N.  C.  61,  20  N.  Y.  Civ.  Proc. 
332,  14  N.  Y.  Supp.  659.  N.  D.— Low- 
ery  v.  Hawker,  22  N.  D.  318,  133  N. 
W.  918,  37  L.  R.  A.  (N.  S.)  1143,  note. 
Wash. — In  re  Barker's  Estate,  5  Wash. 
390,  31  Pac.  976.  Wis.— But  see  New- 
man V.  Waterman,  63  Wis.  612,  23  N. 
W.  696,  53  Am.  Rep.  310,  and  supra, 
I,  C,  8,  c. 

Eight  of  pretermitted  heir  to  contest, 
see  supra,  I,  C,  8,  c. 

[a]  Partial  invalidity  of  the  will 
because  it  fails  to  mention  one  whom 
the  law  requires  to  be  mentioned,  is 
not  a  ground  of  contest  but  a  matter 
toi  be  presented  on  the  distribution. 
In  re  Frandsen's  Will,  50  Utah  156, 
167  Pae.  362. 

[b]  Whether  the  will  was  executed 
before  or  after  the  birth  of  a  child, 
and  is  therefore  inoperative  as  to  him, 
cannot  be  determined  by  the  register 
or  orphans  court.  Such  matter  does 
not  affect  the  "validity"  of  the  will 
within  the  meaning  of  the  statute.  In 
re  Baum's  Estate,  260  Pa.  33,  103  Atl. 
614.  But  see  Barton  v.  tlohnson,  137 
Ga.  332,   73  S.  E.  516. 

28.  Mass. — Sumner  v.  Crane,  155 
Mass.  483,  2D  N.  E.  1151,  15  L.  E.  A. 
447.  Neb.— See  Best  r.  Grolapp,  69 
Xeb.  811.  96  N.  W.  641,  99  N.  W.  837. 
N.  Y.— Heath  v.  Heath,  18  Misc.  521, 
42  N.  Y,  Supp.  1087;  In  re  Keep's  Will, 
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tHe  "validity"  of  the  will,  using  that  term  in  the  restricted  sense 
already  explained.^^  In  addition  to  these  matters  the  probate  involves 
a  determination  of  the  decedent's  residence  within  the  jurisdiction 
and  whether  the  offered  instrument  is  testamentary  in  character,^'' 

b.  Issue  as  to  hiterest  of  Objector  and  Its  Determination.  —  A 
motion  to  dismiss  is  a  proper  method  in  some  jurisdictions  to  question 
the  interest  of  the  objector.^^  This  issue  is  a  preliminary  one  which 
may  and  should  be  determined  before  proceedings  to  try  the  other 
issues,^^  though  the  court  in  its  discretion  may  first  require  formal 
proof  of  the  execution  of  the  will.^^  A  jury  trial  of  this  issue  of  inter- 
est cannot  be  demanded.^*    If  it  is  determined  against  the  contestani; 


17  N.  T.  St.  S12,  2  K  Y.  Supp.  750. 
Ore. — In  re  Burke's  Estate,  66  Ore. 
252,  134  Pac.  11.  Pa.— In  re  Shaa- 
■ber's  Appeal,  10  Sad.  556,  13  Atl. 
775. 

Enforcement  of  agreement  to  will, 
eee  infra,  III. 

29.  See  the  statutes.  See  also  the 
cases  in  preceding  notes  and  Estate 
of  Hume,  179  Cal.  338,  176  Pac.  681, 
56  Cal.  Dec.  510. 

[a]  Every  Fact  Affecting  Validity. 
The  statute  prescribes  the  issue,  which 
is  simply  the  validity  of  the  will.  "Ev- 
ery fact  which  shows  that  the  will  is 
not  a  valid  one,  whether  it  relates  to 
the  age  or  capacity  of  the  testator,  or 
a  defective  execution  of  the  paper,  or 
to  fraud  and  undue  influence,  is  ma- 
terial under  that  issue,  and  an  element 
of  it,  and  is  involved  in  its  determina- 
tion." In  re  St.  Leger's  Appeal,  34 
Conn.  434,  91   Am.  Dec.  735. 

[b]  A  denial  that  the  will  pro- 
pounded is  the  last  will  of  deceased, 
makes  admissible  a  later  will  even 
though  no  attempt  is  made  to  probate 
the  latter.  In  re  Burke's  Estate,  66 
Ore.  252,  134  Pac.   11. 

[c]  Whether  subsequent  alterations 
were  fraudulently  made  is  for  the 
probate  court  to  determine.  Mather  v. 
Minard,  260  111.   175,   102  N.  E.   1062. 

30.  Bradley  v.  Bradley,  119  Md. 
645,  87  Atl.  390.  See  suT^ra,  1,  A,  1; 
I,  C,  3. 

31.  In  re  Wynn's  Estate,  193  Mich. 
223,  159  N.  W.  492;  In  re  Zimmer- 
man's Will,  104  Misc.  516,  172  N.  Y. 
Supp.  80. 

[a]  May  Be  Ore  Tenus  or  in  Writ- 
ing.— In  re  Zimmerman's  Will,  104 
Misc.  516,   172   N.   Y.  Supp.  80. 

32.  Ark. — Flowers  v.  Flowers,  74 
Ark.  212  85  S.  W.  242.  Mass.— Pattee 
V.  stetson,  170  Mass.  93,  48  N.  E.  1022. 


Mich. — In  re  Wynn's  Estate,  193  Mich. 
223,  159  N.  W.  492.  Miss.— Edwards 
V.  Gaulding,  38  Miss.  118.  N.  H.— 
Morey  r.  Sohier,  63  N.  H.  507,  3  Atl. 
636,  56  Am.  Eep.  538.  N.  J.— Middle- 
dith  V.  Williams,  47  N.  J.  Eq.  585,  21 
Atl.  290.  N.Y.— In  re  Zimmerman's 
Will,  104  Misc.  516,  172  N.  Y.  Supp. 
80,  relying  upon  In  re  Hamilton 's  Will, 
76  Hun  200,  27  N.  Y.  Supp.  813,  as  in 
effect  overruling  the  contrary  cases  of 
Public  Admr.  v.  Watts,  1  Paige  347, 
reversed,  4  W6nd.  168;  Norton  v.  Law- 
rence, 1  Eedf.  Sur.  473.  N.  C— Ean- 
dolph  V.  Hughes,  89  N.  C.  428.  Pa.— 
In  re  Roger's  Estate,  154  Pa.  217,  26 
Atl.  225.  Tenn. — Napier  v.  Church, 
132  Tenn.  Ill,  177  S.  W.  56. 

[a]  "Where  the  interest  of  a  per- 
son seeking  to  contest  an  alleged  will 
is  not  established  by  the  pleadings, 
the  trial  court  has  the  power  to  require 
the  contestant  to  establish  his  interest 
before  proceeding  with  the  trial  of  the 
issues  involving  the  validity  of  the  as- 
serted will."  In  re  Land's  Estate, 
166  Cal.  538,  137  Pac.  246. 

[b]  This  issue  is  preliminary  and 
must  be  disposed  of  by  the  orphan's 
court  or  by  appropriate  issues  to  a 
law  court,  before  submitting  issues  as 
to  the  validity  of  the  will.  Safe  Dep. 
&  Trust  Co.  V.  Devilbiss,  128  Md.  182, 
97  Atl.  367;  Eeilly  v.  Dougherty,  60 
Md.   276. 

[c]  Specific  findings  as  to  interest 
of  contestant  held  not  necessary.  Crow- 
ley v.  Farley,  129  Minn.  460,  152  N. 
W.   872. 

33.  In  re  Smith's  Estate,  176  Cal. 
729,  171  Pac.  289.  See  Estate  of  Land, 
166  Cal.  538,   137  Pac.  246. 

34.  In  re  Land's  Estate,  166  Cal. 
538,  137  Pac.  246;  In  re  Zimmerman's 
Will,  104  Misc.  516,  172  N.  Y.  Supp. 
80. 
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the  contest  should  be  dismissed.^" 

In  case  the  contestant  bases  his  right  to  contest  on  the  fact  that  he 
is  a  beneficiary  under  a  previons  will,  there  must  be  a  prima  facie 
showinc:  of  the  valid  execution  of  the  prior  will,^°  and  its  present  ex- 
istence,^^ but  obviously  it  is  not  necessary  to  probate  it  or  show  that 
it  has  been  already  probated,^^  nor,  it  has  been  held,  is  it  necessary 
for  contestant  to  establish  every  fact,  such  as  mental  capacity  of  the 
testator,  which  would  have  entitled  such  will  to  probate.^^ 

11.  Hearing.  —  a.  Generally.  —  In  some  jurisdictions  under  cer- 
tain circumstances  the  hearing  is  before  the  clerk,  as  where  no  caveat 
is  filed  and  the  matter  is  heard  in  vacation,*"  Wliere  no  contest  ia 
made  or  allowed,*^  the  proceedings  are  ordinarily  ex  parte.*^  Bui; 
inasmuch  as  the  proceedings  are  in  rem  and  binding  upon  all  inter- 
ested persons,*^  the  court  should  not  proceed  upon  a  default  or  upon 
consent  or  admissions,**  but  should  require  the  prescribed  proof*^  and 
make  such  investigation  as  may  be  reasonably  necessary  to  determine 


35.  In  re  Land's  Estate,  166  Cal. 
538,  137  Pae.  246;  In  re  Garcelon,  104 
Cal.  570,  38  Pae.  414,  43  Am.  St.  Kep. 
134,  32  L.  E.  A.  595. 

36.  In  re  Wynn's  Estate,  193  Mich. 
223,   159  N.  W.   492. 

37.  Egbert"?;.  Egbert,  186  Ky.  486, 
217  S.  W.  365;  Hahn  v.  Hammerstein, 
272  Mo.  248,  198  S.  W.  833,  to  over- 
come  presumption   of   revocation. 

38.  In  re  Langley's  Estate,  140 
Cal.  126,  73  Pae.  824;  Crowley  v.  Far- 
ley, 129  Minn.  460,   152   N.  W.  872. 

[a]  Wliere  thfe  prior  will,  apparently 
executed  and  attested  according  to 
law,  is  received  in  evidence  without 
objection,  and  the  signature  and  men- 
tal capacity  of  the  testator  is  proved, 
this  is  sufficient  in  the  absence  of  con- 
trary evidence.  Crowley  v.  Farley,  129 
Minn.  460,  152  N.  W.  872. 

39.  7?!  re  Langley'is  Estate,  140 
Cal.  126,  73  Pae.  824.  See  Crowley  v. 
Farley^  129  Minn.  460,  152   N.  W.  872. 

40.  See  In  re  Parham's  Will,  178 
N.  C.  106,  100  S.  E.  260;  In  re  Chis- 
man's  Will,  175  N.  C.  420,  95  S.  E. 
769. 

[a]  Probate  Before  Clerk.-ylf  the 
will  is  presented  during  vacation  the 
clerk  may  probate  it  in  the  same  man- 
ner as  the  court  could  if  in  session, 
but  the  proceedings  are  wholly  ex 
parte  and  he  can  not  hear  a  contest. 
He  reports  his  action  to  the  court  at 
its  next  session,  when  if  no  objection 
is  made  and  none  appear  to  the  court, 
it  is  confirmed.  Ropar  V.  Ropar,  78 
W.  Va.  228,  88  S.  E.   834. 
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41.  Opposition  to  probate,  see  su- 
pra, I,  C,  8,  a. 

42.  See  supra,  I,  A,  4  and  5,  and 
the  following  cases:  Colo. — Clough  i-. 
Clough,  10  Colo.  App.  433,  51  Pae.  513, 
affirmed,  27  Colo.  97,  59  Pae.  736. 
Conn. — In  re  St,  Leger's  Appeal,  34 
Conn.  434,  91  Am.  Dec.  735.  N.  C— 
In  re  Chismau's  Will,  175  N.  C.  420, 
95  S.  E.  769.  Ohio.— M,  E,  Church 
Missionary  Society  v.  Ely,  56  Ohio  St. 
405,  47  N.  E,  537;  Feuchter  v.  Keyl, 
48  Ohio  St.  357,  27  N,  E.  860.  W.  Va. 
Ropar  V.  Ropar,  78  W.  Va.  228,  88  S.  E. 
834. 

43.  See  supra,  I,  A,  5;  infra,  I, 
I,  4. 

44.  Hoyt  V.  Jackson,  2  Dem.  (N,  Y.) 
443,  456;  Hylton  t\  Hylton,  1  Gratt. 
(42  Va,)  161,  See  First  Trust  Co. 
V.  Holden,  168  Wis,  1,  168  N.  W.  402, 
and  cases  in  following   notes. 

Agreements  as  to  probate  and  con- 
test, see  supra,  I,  A,  9. 

[a]  Since  probate  of  a  will  involves 
the  interests  of  others  than  the  mere 
participants  in  the  probate  or  contest 
the  court  is  not  bound  by  and  need 
not  allow  probate  without  proof  of  all 
the  facts.  Hence  failure  of  a  con- 
testant to  take  issue  on  some  essential 
matters  does  not  relieve  proponent 
from  the  burden  of  proving  them. 
This  rule  applies  both  to  the  court  of 
original  probate  and  to  an  appeal 
which  operates  to  vacate  the  decree 
below.  Appeal  of  Rawley,  118  Me. 
109,  106  Atl.  120. 

45.  See  the  statutes,  and  Estate  of 
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whether  the  will  should  be  allowed.^^  The  particular  parties  may, 
however,  be  to  some  extent  charged  ^vith  the  consequences  of  their 
default,^''  or  agreements  or  admissions.*®  Ordinarily  the  same  strict- 
ness of  proof  and  in  some  states  the  same  number  of  witnesses  is  not 
required  on  an  uncontested  hearing  as  is  necessary  where  opposition 
is  made.*^  Where  notice  is  necessary  proof  of  notice  is  ordinarily 
required  by  the  statute,^"  Sometimes  the  statute  requires  the  testi- 
mony to  be  preserved  and  filed.^^ 

b.  Oil  Contest  or  Opposition.  —  (I.)  Submission  to  Jury. —  The 
right  of  trial  by  jury  is  generally  held  not  to  extend  to  probate  pro- 
eeedings,^^  and  a  jury  trial  or  determination  of  the  issues  of  fact 
cannot  be  demanded  as  a  matter  of  right  except  to  the  extent  author- 
ized by  statute.^^  Statutes  frequently,  if  not  usually,  provide  for  a 
jury  trial  of  a  contest^*  or  authorize  the  submission  of  issues  to  a 


De  Laveaga,  6  Cof.  Prob.  Dec.  55,  171. 

[a]  Nuncupative  wills  received  by 
public  acts  "prove  themselves  on  pro- 
bate, subject  to  proof  that  they  were 
forged.  Succession  of  Block,  131  La. 
101,  59  So.  29. 

As  to  the  nature  and  suificiency  of 
the  proof  required,  see  "Encyclopaedia 
OF   Evidence,"   title    "Wills." 

46.  Pattee  v.  Stetson,  170  Mass.  93, 
48  N.  E.  1022;  Mayo  v.  Jones,  78  N.  C. 
402. 

[a]  The  court  "may,  in  its  discre- 
tion, hear  a  person  as  amicus  curiae 
or  seek  information  in  any  other  pro- 
per way  at  the  hearing."  Pattee  v. 
Stetson,   1*70   Mass.   93,   48   X.   E.   1022. 

47.  See  infra,  this  note. 

[a]  Default. — Terms. — Where  an  in- 
terested party  has  been  properly  cited 
to  appear  at  the  hearing  of  probate  in 
solemn  form  and  makes  no  appearance, 
upon  her  application  to  be  heard  at 
an  adjourned  hearing,  in  opposition  to 
probate,  the  ordinary  may,  on  penmit- 
ting  l;ier  to  be  heard,  impose  terms  by 
which  she  is  not  permitted  to  cross- 
examine  witnesses  whose  testimony  has 
already  been  taken,  though  she  might 
call  tliem  as  her  own  witnesses.  In  re 
Coleman's  Will,  88  N.  J.  Eq.  578,  103 
Atl.  78. 

48.  See  supra,  I,  A,  9;  infra,  I,  D, 
3,  m,   (II). 

fa]  Agreement  to  the  probate  of  a 
will  lacking  required  number  of  wit- 
nesses prevents  those  agreeing  from  at- 
tacking the  probate,  but  not  other  in- 
terested persons.  Gay  r.  Sanders,  101 
Ga.  601,   28   S.   E.   lO'lO. 

49.  See  the  statutes  and  In  re  Du- 
rant's  Will,  89  Ean.  347,  131  Pac.  613, 


Wright  V.  Young,  75  Kan.  287,  89  Pac. 
694. 

[a]  "Just  to  what  extent  this  pre- 
liminary examination  ought  to  go,  it 
is  difficult  in  any  one  case  to  say.  It 
can  be  said,  however,  that  it  is  not  a 
contest.  That  is  left  for  another  pro- 
ceeding in  another  forum.  In  the 
rough,  it  is  probably  sufficient  to  say 
that  it  should  go  only  to  the  extent 
that  a  prima  facie  case  is  made  in 
favor  of  the  validity  of  the  will." 
Bethany  Hosp.  Co.  v.  Hale,  69  Kan 
616,   77   Pac.   537. 

50.  In  re  Cobb's  Estate,  49  Cal 
599.  See  Nicholson  v.  Leatham,  28  Cal 
App.  597,  153  Pac.  965,   155  Pac.  98. 

[a]  As  to  parties  who  appear,  proof 
of  notice  is  unnecessary.  Curtis  v 
Underwood,  101  Cal.  661,"^  36  Pac.   110. 

51.  See  the  statutes  and  Cook  r. 
Denike  (Tex.  Civ.  App.),  216  S.  W. 
437;  Wood  r.  Wood,  25  Wyo.  26,  164 
Pac.   844,    of   subscribing   witnesses. 

[a]  Provision  Directory. — The  code 
section  providing  for  filing  of  the  tes- 
timony of  the  subscribing  witnesses 
with  the  order  of  probate  is  directory 
merely  and  is  sufficiently  complied 
with  by  subsequent  reduction  to  writ- 
ing and  filing.  In  re  Seller's  Estate, 
176  Cal.  771,  170  Pac.  1138,  179  Pac. 
389. 

52.  See  21  Standard  Proc.  660,  and 
infra,  I,  D,  3,  n,  (IT).  See  generally 
the  titte  "Juries  and  Jurors." 

53.  Bethany  Hosp.  Co.  r.  Hale.  69 
Kiant  616,  77  Pac.  537;  In  re  Flem- 
ing's Estate,  265  Pa.  399,  109  Atl.  265. 
See  infra,  I,  D,  3,  n,   (II);  I,  G,  10,  d. 

54.  See  the  statutes  and  the  fol- 
lowing:    Cal. — Estate  of  Sanderson,  74 
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jury  in  the  same  court  or  a  court  of  law.^^  A  request  for  such  a  sub- 
mission is  essential,  otherwise  the  right  is  waived,'^^  and  where  issues 
are  awarded,  a  jury  trial  of  them  may  be  waived."  This  statutory 
rii?ht  to  jury  trial  extends  only  to  those  contested  matters  of  fact 
affecting  the' existence  and  validity  of  the  will.^*  The  form  and  scope 
of  the  interrogatories  and  the  method  of  submission  depend  largely 
upon  the  statute  and  the  principles  and  rules  elsewhere  treated.^^ 


Cal.  10f>,  15  Pac.  753.  Colo.— Butcher 
V.  Butcher,  21  Colo.  App.  416,  122  Pac. 
397.  Idaho. — Pedersen  v.  Moore,  32 
Idaho  420,  184  Pac.  475.  N.  Y.— In  re 
Zimmerman's  Will.  104  Misc.  516,  172 
N.  Y.  Supp.  80.  S.  D.— Shaw  v.  Shaw, 
28  S.  D.  221,  133  N.  W.  292,  Ann.  Cas. 
1914B,   554. 

See  also  infra,  I,  D,  3,  n,  (H). 

55.  See  the  statutes  and  infra,  this 
section. 

Province  of  judge  and  jury,  see 
infra,  I,  D,  3,  n,   (III). 

[a]  The  orphan's  court  must  make 
up  the  issues  and  send  them  to  the  law 
court,  where  a  caveat  is  filed  alleging 
testamentary  incapacity  and  undue  in- 
fluence and  praying  issues.  Bradley  v. 
Bradley,  119  Md.  645,  87  Atl.  390.  See 
Mead  v.  Tydings,  133  Md.  608,  105  Atl. 
863. 

[b]  Certification  by  the  orphan's 
court  to  the  circuit  court,  of  the  ques- 
tions involved,  for  jury  trial,  is  dis- 
cretionary and  not  a  matter  of  right — 
the  statute  says  "may."  In  re  Mor- 
rissey's  Will  (N.  J.  Eq.),  107  Atl. 
70. 

fc]  Upon  appeal  from  the  probate 
to  the  supreme  judicial  court,  a  jus- 
tice of  the  latter  may  frame  issues  and 
send  them  to  the  superior  court  for 
trial  by  jury.  See  Loring  v.  Do- 
loughan,  226  ^Tass.  158,  115  N.  E.  250. 

[d]  Persons  Entitled  to  Issues. — 
Only  those  who  would  take  an  inter- 
est in  the  property,  if  the  will  were 
annulled  may  submit  issues.  The  same 
rule  is  applied  as  in  case  of  persons 
who  may  contest.  Safe  Dep.  &  Tr. 
Co.  V.  Devilbiss,  128  Md.  182,  97  Atl. 
367. 

56.  Butcher  v.  Butcher,  21  Colo. 
App.  416,  122  Pac.  397. 

[a]  Request  for  Issue.— (1)  The  or- 
phan's court  has  no  power  to  grant 
an  issue  unless  one  is  requested.  In  re 
Byerly's  Estate,  258  Pa.  410,  102  Atl. 
143.  "(2)  The  request  should  be  writ- 
ten. In  re  Hoge's  Will,  2  Brewst. 
(Pa.)  450;  In  re  Shaw's  Will,  11  Phila. 
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(Pa.)  51.  See  In  re  McCarter's  Ap- 
peal, 78  Pa.  401.  (3)  It  must  be  timely. 
Sutton  V.  Morgan,  30  N.  J.  Eq.  629; 
McOm  V.  Hughes,  148  Pa.  218,  23  Atl. 
1058;  In  re  Foster's  Appeal,  87  Pa. 
67,    30   Am.   Eep.   340. 

57.  Waiver  of  right  to  jury,  see 
generally  the  title  "Juries  and  Jur- 
ors. ' ' 

[a]  Issues  sent  by  the  orphan's  to 
the  circuit  court  are  regarded  as  a 
"cause"  within  the  meaning  of  the 
constitution  authorizing  trial  without 
a  jury  by  consent  of  the  parties.  Hou- 
ston V.  Wilcox,  121  Md.  91,  88  Atl. 
32. 

58.  See  supra,  I,  C,  10,  a. 

Only  contested  matters,  see  infra, 
this  section, 

[a]  Jurisdictional  questions  such  as 
domicile  and  situs  of  property  should, 
not  be  submitted  to  the  jury.  Stanley 
f.  Safe  Dep.  &  Tr.  Co.,  87  Md.  450,  40 
Atl.  53;  Coleman's  Estate,  4  Pa.  Dist. 
105.  Compare  Sto'ne  v.  Salisbury,  209 
111.  56,  70  N.  E.  605,  court  m.ay  take 
advisory   verdict. 

[b]  The  Colorado  statute  provides 
for  two  classes  of  objections:  first, 
thosp  which  raise  the  issue  of  will  or 
no  will  shall  be  tried  by  jury  unless 
waived;  second,  those  which  go  to  the 
legality  of  the  contents  of  the  will 
shall  be  tried  by  the  court  as  a  mat- 
ter of  law.  Hodgkins  v.  Ashby,  56 
Colo.  553,  139  Pac;  538. 

Issue  a&  to  interest  of  objector — no 
right  to  jury  trial,  see  mpra,  I,  C, 
10,  b. 

59.  See  the  statutes  and  the  titles 
"Issues  in  Pleading  and  Practice;" 
"Special   Interrogatories   to    Juries." 

fa]  Forms  of  various  issues,  (1)  see 
Hall  V.  Yellott,  130  Mid.  245,  100  Atl. 
290.  (2)  Form  of  issues  as  to  mental 
capacity,  execution,  and  undue  influ- 
ence, approved  as  not  unduly  restrict- 
ing the  scope  of  the  inquiry.  Ander- 
son V.  Wall    (S.  C.) ,    103  S.  E.  562. 

[b]  Testator's  Knowledge  and  Un- 
derstanding  of  Contents  of  Will.— Ap- 
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In  some  states  the  issue  is  regarded  as  made  by  the  statute,^"^  and 
is  the  general  one,  whether  the  instrument  propounded  is  the  dece- 
dent's last  will.^^  In  others  its  specific  or  subordinate  elements,  rather 
than  the  whole  question  of  devisavit  vel  non,  should  be  submitted. •'^^ 
Some  courts  hold  the  matter  discretionary  with  the  trial  court.^^'  The 
issue  should  not  be  so  framed  as  to  submit  a  pure  question  of  law,^" 


proved  Form. — Where  there  are  no 
suspicious  circumstances  indicating 
lack  of  knowledge  of  the  contents  not- 
withstanding the  reading  of  the  will 
to  the  testator,  see  Hall  v\  Yellott,  130 
Md.    245,   100  Atl.  290. 

[c]  Where  the  verdict  is  merely  ad- 
visory the  form  of  the  issues  is  not 
of  controlling  importance.  Ballentine 
V.  Proudfoot,  62  Wis.  216,  22  N.  W. 
392. 

[d]  Exhibiting  interrogatories  to 
counsel,  see  liiddle  r.  Salter,  180  Iowa 
S40,  16'    N.  W.  447. 

[e]  Separating  Issues. — Conjectur- 
ally  the  surrogate  in  his  discretion 
might  separate  the  issues  raised,  by 
objections  and  submit  them  to  differ- 
ent juries.  In  re  Zimmerman's  Will, 
104  Misc.  516,   172  N.  Y.   Supp.  80. 

[f]  Double  questions  which  cannot 
be  answered  unequivocally  and  intel- 
ligently should  not  be  submitted.  Gum- 
tow  t.  Janke,  177  Mich.  574,  143  N. 
W.   616. 

Conclusiveness  of  findings,  see  infra, 
I,  C,  1'/.,  a. 

60.  See  supra,  I,  C,  10,  a. 

61.  U.  S. — Fraser  v.  Jennison,  106 
U.  S.  191,  1  Sup.  Ct.  171,  27  L.  ed.  131. 
Conn. — Livingtson's  Appeal,  63  Conn. 
68.  26  Atl.  470.  111.— Mayville  V. 
French,  246  111.  434,  92  N.  E.  919. 
Mich.  —  American  Bapt.  Missionary 
Union  V.  Peck,  9  Mich.  445.  Miss.— 
Pratt  V.  Hargr eaves,  75  Miss.  897,  23 
So.  519;  Sartor  v.  Sartor,  39  Miss. 
760.  Mo. — Gordon  f.  Burris,  141  Mo. 
602,  43  iS.  W.  642;  Lilly  v.  Tobein,  103 
Mo.  477,  15  S.  W.  618,  23  Am.  St.  Eep. 
887.  Va. — Rowland  v.  Eowland,  104 
Va.  673,  52   S.  E.  366. 

62.  Cal.— Burrell '3  Estate,  77  Cal. 
479,  19  Pac.  880;  Tn  re  Dalrymple's 
Estate,  67  Cal.  444,  7  Pac.  906.  Del. 
Davis  V.  Rogers,  1  Houst.  183.  D.  C. 
National  Safe  Dep.  Co.  r.  Sweeney,  3 
App.  Cas.  401.  N.  H.— Lano  V.  Hill, 
68  N.  H.  275,  44  Atl.  393,  73  Am.  St. 
Rep.  591.  Pa.^See  Yardley  v.  Cuth- 
bertson,  108  Pa.  395,  1  Atl.  765,  56 
Am.  Eep.  218. 


[a]  Where  statute  entitles  a  party 
to  a  special  finding  (in  addition  to  the 
general  verdict)  upon  any  issue  sub- 
mitted- to  the  jury,  such  issue  to  be 
settled  by  the  court,  it  is  error  to  re- 
fuse to  submit  the  question  of  who 
exerted  the  undue  influence  if  any  was 
exerted,  where  undue  influence  is  one 
of  issues  in  the  case.  Heatheote  v. 
Barbour,  39  E.  I.  485,  98  Atl.  49. 

63.  Doherty  v.  O'Callaghan,  157 
Mass.  90,  31  N.  E.  726,  34  Am.  St.  Rep. 
258,  17  L.  R.  A.  188;  In  re  Herring's 
Will,  152   N.   C.   258,   67  S.  E.  570. 

[a]  The  questions  of  mental  capac- 
ity, fraud  and  undue  influence  need 
not  be  specially  submitted  to  the  jury 
as  they  are  included  in  and  may  be 
tried  and  determined  under  the  issue 
whether  the  instrument  offered  is  the 
last  will  and  testament  of  the  deceased. 
In  re  Fowler's  Will,  159  N.  C.  203,  74 
S.  E.  117. 

64.  Md.— McSherry  v.  Wimsatt,  116 
Md.  652,  82  Atl.  451;  Dronenburg  v. 
Harris,  IDS  Md.  597,  71  Atl.  81;  Ward 
V.  Poor,  94  Md.  133,  50  Atl.  572.  N.  Y. 
In  re  Burtis'  Will,  107  App.  Div.  51, 
94  N.  Y.  Supp.  961,  17  N.  Y.  Ann.  Cas. 
136.  S.  O. — White  v.  Helmes,  1  Mc- 
Cord  430. 

See  23  Standard  Proc.  986. 

[a]  "While  it  is  generally  possible 
to  segregate  questions  of  law  from 
those  of  fact  upon  an  issue  of  the  ex- 
ecution and  better  practice  to  do  eo 
when  feasible,  it  is  rarely  possible  to 
dc  so  on  issues  relating  to  mental 
capacity  or  undue  influence."  Mc- 
Sherry V.  Wimsatt,  116  Md.  652,  82 
Atl.  451. 

[b]  The  better  form  in  which  to 
present  an  issue  on  the  execution  of 
the  will  is  to  adopt  as  nearly  as  pos- 
sible the  language  of  the  statute  or 
else  by  inserting  the  names,  to  make 
the  issue  as  framed  a  concrete  one  of 
fact  OTily.  McSherly  v.  Wimsatt,  116 
Md.  652,  82  Atl.  451. 

[cl  Issue  of  Execution. — Approved 
Form. — "Was  the  paper  writing  dated 
March  30,   1910,  purporting  to  be  the 
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and  g:enorally  should  be  so  framed  as  to  submit  ultimate  rather  than 
mere  probative  facts,''''  and  should  be  confined  to  those  matters  which 
are  actually  in  controversy,*'"  and  which  are  materiaP^  and  controll- 
ing.''* Where  specific  issues  are  submitted  to  another  court  for  trial, 
its  jurisdiction  is  limited  to  the  matters  subniitted.^^ 

lender  some  statutes  an  issue  or  issues  to  a  jury  are  awarded  only 
where  there  is  a  substantial  conflict  ^°  in  the  evidence  on  a  material 


last  will  ancl  testament  of  Clara  L. 
McSheny,  signed  by  her,  and  was  the 
same  excepted  and  attested  in  due 
form  as  required  by  law."  This,  form 
of  submitting  the  issue  of  execution 
which  is  a  mixed  question  of  law  and 
fact,  has  the  sanction  of  usage  and  is 
therefore  not  erroneous.  McSherry  v. 
TVimsatt,  116  Md.  652,  82  Atl.  451. 

65.  Cal. — In  re  Benton's  Estate,  131 
Cal.  472,  63  Pac.  775;  In  re  Gharky's 
Estate,  57  Cal.  274.  la. — Townsend  v. 
Townsend,  122.  Iowa  246,  97  N.  W. 
1108.  Neb.— McClary  t:  Stull,  44  Neb. 
175,  62  N.  W.  501.  N.  C— Cornelius 
r.  Brawley,  109  N.  C.  542,  14  S.  E. 
78. 

See  23  Standard    Proc.    986. 

66.  In  re  Cartery's  Estate,  56  Cal. 
470;  In  re  Singleton 'S'  Will,  8  Dana 
(Ky.)  315.     See  supra,  I,  0,  10,  a. 

[a]  Grounds  of  contest  abandoned 
by  contestant  need  not  be  submitted 
to  the  jury.  In  re  Stone's  Estate,  174 
Cal.  778,  164  Pac.  643. 

67.  Eobinson  v.  Jones,  105  Md.  62, 
65  Atl.  814;  In  re  Baxter's  Appeal, 
1  Brewst.   (Pa.)   451. 

68.  Kerr  v.  Lunsford,  31  W.  Va. 
659,  8  S.  E.  493,  2  L.  B.  A.  668.  See 
23  Standard  Proc.  986. 

69.  Loring  f.  Doloughan,  226  Mass. 
158,  115  iSr.  E.  256. 

[a]  The  common  pleas  does  not  de- 
termine any  questions  as  to  effect  of 
facts  found  in  the  validity  of  will — 
these  are  questions  of  law  for  the  or- 
phan's court  when  the  result  is  certi- 
fied back.  Commonwealth  Trust  Co.  v. 
DuBruille,   243   Pa.   292,   90   Atl.   70. 

70.  In  re  Conway's  Estate,  257  Pa. 
314,  101  Atl.  652;  In  re  McGinley's 
Estate,  257  Pa.  478,    101    Atl.  807. 

[a]  A  matter  of  right  where  there 
is  a  substantial  dispute.  In  re  Tim- 
mes'  Estate,  237  Pa.   189,  85  Atl.   136. 

[b]  When  a  Substantial  Dispute. — 
(1)  "If  the  testimony  is  such  that 
after  a  fair  and  impartial  trial  result- 
ing in  a  verdict  against  the  proponents 
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of  the  alleged  will,  the  trial  judge, 
after  a  careful  review  of  all  the  testi- 
mony, would  feel  constrained  to  set 
aside  the  verdict  as  contrary  to  the 
manifest  weight  of  the  evidence,  it 
cannot  be  said  that  a  dispute,  within 
the  meaning  of  the  act,  has  arisen  and 
the  issue  should  be  refused."  In  re 
White's  Estate,  262  Pa.  356,  105  Atl. 
549.  (2)  Since  the  court  sits  as  a 
chancellor,  the  evidence  must  all  be 
considered  and  the  question  is  not 
whether  part  of  the  evidence,  standing 
alone  would  support  a  verdict.  In  re 
Fleming's  Estate,  265  Pa.  399,  109  Atl. 
265.  See  also  In»  re  Phillip's  Estate, 
244  Pa.  35,  90  Atl.  457;  In  re  Roup's 
Estate,  236  Pa.  31,  84  Atl.  592;  Raf- 
ferty's  Estate,   71   Pa.  Super.  369. 

[c]  The  rule  is  the  same  as  to  both 
proponent  and  contestant  in  determin- 
ing the  sufficiency  of  the  evidence  to 
justify  an  issue.  In  re  Fleming's 
Estate,  265  Pa.  399,  109  Atl.  265. 

[d]  Showing  held  insufficient  to 
warrant  an  issue,  see  the  following 
cases:  In  re  Miller's  Estate,  265  Pa. 
315,  108  Atl.  616;  In  re  Nolan's  Estate, 
261  Pa.  188,  104  Atl.  575;  In  re  Mc- 
Williams'  Estate,  259  Pa.  526,  103 
Atl.  365;  In  re  Kerr's  Estate,  255 
Pa.  399,  100  Atl.  127;  In  re  Smith's 
Estate,  250  Pa.  67,  95  Atl.  338;  In  re 
Long's  Estate,  237  Pa.  149,  85  Atl. 
90;  In  re  Jones'  Estate,  235  Pa.  1,  83 
Atl.  686. 

[e]  The  practice  in  Pennsylvania 
seems  to  be  to  file  petition  setting 
forth  the  facts  which  petitioners  ex- 
pect to  be  able  to  prove  and  praying 
an  issue  upon  specified  questions.  Up- 
on this  an  order  is  made  for  issuance 
of  a  citation  directing  the  parties 
named  in  the  petition  to  appear  and 
show  cause  why  the  prayer  should  not 
be  granted.  The  parties  named  appear 
by  filing  an  answer  and  upon  the  is- 
sues So  formed  a  hearing  is  had  and 
evidence  taken.  See  In  re  McWilliam'a 
Estate,  259  Pa.  526,  103  Atl.  365.   See 
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question  of  fact,  in  which  event  a  precept  issues  to  the  law  court/* 
which  tries  the  questions  submitted  and  certifies  back  the  result"  to 
the  probate  court,  which  makes  its  order  accordingly,  probating  or 
denying  probate  to  the  will.'^^  The  original  will  should  be  sent  with 
the  precept,  and  should  be  returned  with  the  certificate  of  the  result/^ 
(II.)  Procedure  on  Hearing  or  Trial.  -  The  procedure  on  the  trial  or 
hearing  of  a  contested  application  for  probate  is  to  some  extent  regu- 
lated bj^  the  statutes,'^^  but  generally  follows  that  of  other  trials  at 
law  whether  with  or  without  a  jury  so  far  as  consistent  with  the  char- 
acter of  the  proceedings.'^  The  court  should  impanel  the  jury  before 
hearing  formal  proof  of  the  execution  of  the  will,  since  on  a  contest 
the  witnesses  may  be  examined  also  as  to  testator's  mental  capacity 
and  are  subject  to  cross-examination  by  the  protestantJ'^  The  open- 
ing and  closing  and  order  of  proof  rest  to  some  extent  in  the  discre- 
tion of  the  court'®  which  may  require  the  proponents  of  the  will  to 


also   In  re  Weber's  Estate  (Pa.),    110 
Atl.  785. 

71.  See  Union  Trust  Co.  v.  People's 
Trust  Co.,  254  Pa.  385,  98   Atl.  1062. 

[a]  Statutory  form  of  precept,  see 
In  re  Hohein's  Estate,  265  Pa.  14,  108 
Atl.    173. 

[b]  Jurisdiction  of  common  pleas 
depends  upon  compliance  with  statute 
and  therefore  "begins  with  the  deliv- 
ery to  it  of  the  precept  from  the  or- 
phans' court,"  and  ends  with  the  cer- 
tification to  the  Matter  of  the  result, 
"In  the  interim,  *  *  *  the  jurisdiction 
of  the  common  pleas  with  respect  to 
the  proceeding  is  exclusive."  In  re 
Hohein's  Estate,  265  Pa.  14,  108  Atl. 
173. 

72.  Commonwealth  Trust  Co.  v.  Du 
Bruille,  243   Pa.  292,   90   Atl.  70. 

[a]  Certifying  Result. — The  or- 
phans' court  cannot  take  cognizance 
of  the  result  in  the  common  pleas  court 
until  it  has  been  certified  back.  The 
duty  to  certify  back  cannot  be  com- 
pelled by  the  orphan's  court  since  the 
two  courts  are  of  equal  rank.  In  re  Ho- 
hein's  Estate,  265  Pa.  14,  108  Atl. 
173. 

[b]  A  certified  copy  of  the  record 
is  the  proper  method  of  certifying  to 
the  orphans'  court  the  result  of  the 
trial  on  the  issue  to  the  common  pleas. 
Union  Trust  Co.  v.  People's  Trust  Co., 
254  Pa.  385,  98  Atl.  1062. 

73.  Keller  v.  Lawson,  261  Pa.  489, 104 
Atl.   678. 

[a]  This  order  is  the  evidence  in 
collateral  proceedings  of  validity  or 
invalidity  of  the  will.  Union  'Trust 
Co.  V.  People's  Trust  Co.,  254  Pa.  385, 


98    Atl.    1062;    Tozer   v.   Jackson,    164 
Pa.  373,  30  Atl.  400. 

74.  Union  Trust  Co.  V.  People's 
Trust  Co.,  254  Pa.  385,  98  Atl.  1062. 

75.  See  the  statutes. 

76.  Ala. — Lanier  v.  Eichardson,  72 
Ala.  134.  Gal. — In  re  Burton's  Estate, 
63  Cal.  36.  See  also  Code  Civ.  Proc. 
§  1313.  Me.— Backus  v.  Cheney,  80 
Me.  17,  12  Atl.  636;  Carvill  v.  Car- 
vill,  73  Me.  136.  Ohio.— Wagner  v. 
Ziegler,  44  Ohio  St.  59,  4  N.  E.  705. 
Va. — Montague  f.  Allan's  Exr.,  78  Va. 
592,  49  Am.  Eep.  384;  Lamberts  r. 
Cooper's  Exr.,  29   Gratt.    (70  Va.)    61. 

'See  supra,  I,  C,  1. 

[a]  In  the  absence  of  any  statutory 
direction  the  course  of  the  trial  (in 
the  surrogate's  court)  in  a  contested 
probate  proceeding  where  a  jury  is  de- 
manded, rests  in  the  discretion  of  the 
surrogate  presiding.  The  proceeding  is 
not  a  common  law  action  (even  under 
Surrogate's  Act  of  1914)  and  is  not 
governed  by  all  the  rules  applicable 
to  trial  of  actions  at  law,  notwith- 
standing the  Surrogate's  Law  of  1914 
(Code  Civ.  Proc.  §  2770)  contains 
authority  for  the  application  of  the  code 
procedure  in  other  courts  in  jury  trials. 
This  application  should  be  made  in 
view  of  the  differences  in  proceedings 
in  ordinary  courts  and  the  surrogate 's 
court.  In  re  Zimmerman's  Will,  104 
Misc.  516,  172  N.  Y.  Supp.  80. 

77.  In  re  Hansen's  Will,  50  Utah 
207,  167  Pac.  256. 

78.  Estate  of  Smith,  176  Cal.  729, 
171  Pac.  289;  Harbison  v.  Boyd,  177 
Ind.  267,  96  N.  E.  587. 

[a]    The  order  of  proof  in  contests 
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introduce  their  evidence  of  its  execution  before  proceeding  with  the 
contest.'^  The  right  to  open  and  close  usually  follows  the  burden  of 
proof.'"'    The  court  should  instruct  the  jury  on  the  questions  of  law 


before  probate  is  to  require  proponents 
to  mako  a  prima  facie  case,  then  to  re- 
quire the  objectors  to  introduce  all 
their  cvidencie  on  every  ground  of  con- 
test, following  which  the  proponents 
may  introduce  evidence  rebutting  that 
of  the  objectors.  At  least,  such  order 
is  permissible  in  the  court's  discretion. 
Harbison  v.  Boyd,  177  Ind.  267,  96  N. 
E.  5S7. 

[b]  Recalling  Witness. — Discretion- 
ary with  the  court  Lo  permit  or  refuse 
to  allow  caveators  to  recall  a  witness 
after  propounders  bad  closed  their  re- 
buttal evidence.  McDonald  v.  McLeu'- 
don,  173  N.  C.  172,  91  S.  E.  1017,  Ann. 
Cas.   1918A,  1063. 

[c]  Reopening  Case. — Murrell  v. 
Rich,  131  Tenn.  378,  175  S.  W.  420. 

79.  Estate  of  Smith,  176  Cal.  729, 
171  Pac.  289;  Estate  of  CuUberg,  169 
Cal.  365,  146  Pac.  888.  See  In  re  La- 
tour's  Estate,  140  Cal.  414,  73  Pac. 
1070,  74  Pac.  441. 

[a]  "Although  the  contestants  had 
the  burden  of  proof  on  the  issues  raised 
by  their  contest,  the  court  acted  prop- 
erly in  first  calling  for  a  prima  facie 
showing  of  due  execution.  Estate  of 
Latour,  140  Cal.  414,  437,  73  Pac.  1070, 
74  Pac.  441.  While  this  was  not  an 
issue  presented  by  the  contest,  the 
court  could  not  admit  the  will  to  pro- 
bate without  a  showing  that  it  had 
been  executed  according  to  the  statu- 
tory requirement.  The  contestants 
were  not,  strictly  speaking,  parties  to 
this  preliminary  inquiry;  but  we  cannot 
see  that  the  court  violated  any  sub- 
stantial right  of  the  proponent  by  per- 
mitting the  contestants  to  cross-exam- 
ine the  witnesses  regarding  the  details 
of  the  alleged  execution.  Wbether  the 
court  questioned  these  witnesses  itself, 
as  it  undoubtedly  had  the  right  to  do, 
or  permitted  the  contestant's  attorneys 
to  aid  in  the  inquiry,  is  not  a  matter 
of  serious  moment."  Estate  of  CuU- 
berg,  169  Cal.   365,   146  Pac.   888. 

Before  proof  of  interest,  see  supra, 
I,  C,  10,  b. 

80.  See  the  following  cases:  Ala. — 
McCutchen  v.  Loggins,  109  Ala.  457, 
19  So.  810.  Ark.— Tobin  v.  Jenkins, 
29  Ark.  151;  McDaniel  v.  Crosby,  19 
Ark.  533;  Rogers  v.  Diamond,  13  Ark. 
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474.  Cal. — In  re  Dalrjoiiple's  Estate 
67  Cal.  444,  7  Pac.  906.  D.  C— Rich 
V.  Lemmon,  15  App.  Cas.  507.  Ga. — 
Stancil  v.  Kenan,  35  Ga.  102;  Potts  v. 
House,  6  Ga.  324,  50  Am.  Dec.  329. 
111.— Bardell  v.  Brady,  172  111.  420,  50 
N.  E.  124;  Rigg  V.  Wilton,  13  111.  15, 
54  Am.  Dec.  419.  Ind. — Moore  v.  Al- 
len, 5  Ind.  521.  Kan. — Rich  v.  Bow- 
ker,  25  Kan.  7.  Ky. — King  v.  King, 
19  Ky.  L.  Rep.  868,  42  S.  W.  347;  In 
re  Singleton's  Will,  8  Dana  315.  Me. 
Robinson  v.  Adams,  62  Me.  369,  16  Am. 
Rep.  473.  Md.— Stocfcsdale  v.  Culli- 
son,  35  Md.  323*.  Mass.  —  Crownin- 
shield  V.  'Crowninshield,  2  Gray  524. 
Mich.— Taff  v.  Hosmer,  14  Mich.  309. 
Mo.— Benoist  v.  Murrin,  58  Mo.  307; 
Farrell's  Admr.  v.  Frennan's  Admx., 
32  Mo.  328,  82  Am.  Dec.  137.  Mont.— 
In  re  Colbert's  Estate,  31  Mont.  461, 
78  Pac.  971,  80  Pac.  248,  107  Am.  St. 
Rep.  439,  3  Ann.  Cas.  952;  Farleigh  v. 
Kelley,  28  Mont.  421,  72  Pac.  756,  63 
L.  R.  A.  319.  Neb.— Seebrock  v.  Fe- 
dawa,  30  Neb.  424,  46  N.  W.  650,  af- 
firmed, 33  Neb.  413,  50  N.  W.  270,  29 
Am.  St.  Rep.  488.  N.  H.— Hardy  v. 
Merrill,  56  N.  H.  227,  22  Am.  Rep.  441. 
N.  Y.— In  re  Hopkins'  Will,  97  App. 
Div.  126,  89  N.  Y.  Supp.  561.  N.  O. 
Syme  v.  Broughton,  85  N.  C.  367.  Ohio. 
Banning  v.  Banning,  12  Ohio  St.  437. 
Pa. — Blume  v.  Hartman,  115  Pa.  32, 
8  Atl.  219,  2  Am.  St.  Rep.  525.  Tenn. 
McBee  v.  Bowman,  89  Tenn.  132,  14 
S.  W.  481.  Tex. — Kennedy  v.  Upshaw, 
66  Tex.  442,  1  -S.  W.  308.  Utah.— In 
re  "Van  Alstine's  Estate,  26  Utah  193, 
72  Pac.  942.  Va.— Coalter's  Exr.  v. 
Bryan,  1  Gratt.  (42  Va.)  18.  W.  Va. 
Kerr  v.  Lunsford,  31  W.  Va.  659,  8  S. 
E.  493,  2  L.  R.  A.  668. 

As  to  burden  of  proof,  see  "Ency- 
clopaedia of  Evidence,"  title  "Wills." 

[a]  Where  on  the  trial  the  caveators 
admit  the  formal  execution  of  the  will 
they  are  properly  allowed  the  opening 
and  closing  on  the  other  issues  of  un- 
due influence  and  testamentary  inca- 
pacity. In  re  Arledge's  Will,  172  N. 
C.  563,  90  S.  E.  567.  See  generally  the 
title  "Opening  and  Closing." 

[b]  The  general  practice  in  Mis- 
souri in  will  contests  is  for  the  pro- 
ponent to  make  formal  proof  of  the 
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involved.^^  It  should  determine  the  sufficiency  of  the  evidence  to  jus- 
tify or  require  submission  of  the  case  to  jury,  as  in  other  cases,^-  and 
may  under  proper  circumstances  grant  a  nonsuit.^^  If  the  contested 
issues  do  not  cover  all  the  facts  necessary  to  authorize  probate,  the 
court  should  take  evidence  upon  matters  not  involved  in  the  contest,^^ 
since  it  is  the  court's  duty  without  opposition  to  refuse  probate  unless 
the  requisite  proof  is  made.®^ 

12.  Findings  and  Judgment  or  Decree.  —  a.  Generally.  —  The 
jury  make  the  findings  upon  the  matters  of  fact  submitted  to  them,^^ 
and  should  find  specifically  upon  such  matters,^'^  in  accordance  with 
the  evidence^^  and  the  court's  instructions,®^  otherwise  the  verdict  may 
be  set  aside.^°    Some  statutes,  however,  contemplate  a  general  ^^  ver- 


will  after  which  the  contestant  intro- 
duces his  proof  to  overturn  the  same. 
The  proponents  are  then  permitted  to 
introduce  evidence  in  rebuttal.  This 
rule  of  practice  has  been  sustained  not- 
withstanding the  burden  of  proof  is  on 
the  proponents  throughout  the  trial. 
Lareau  r.  Lareau  (Mo.),  208  S.  W.  241, 
citing   local   cases. 

81.  See  the  title  "Instructions"  and 
Estate  of  Everts,  163  Cal.  449,  125 
Pac.  1058;  l7i  re  Benton's  Estate,  131 
Cal.  472,  63  Pac.  775. 

82.  Estate  of  Higgins,  156  Cal.  257, 
104  Pac.  6;  Daly  v.  Wedemeyer,  15  Cal. 
App.  329,  114  Pac.  787.  See  infra,  I, 
D,   3,  n,    (III). 

83.  Estate  of  Packer,  164  Cal.  525, 
129  Pac.  778;  Estate  of  Chevallier,  159 
Cal.  161,  113  Pac.  130;  Daly  i\  Wede- 
meyer, 15  Cal.  App.  329,  114  Pac.  787. 
See  infra,  I,  D,  3,  n,  (in),  (B). 

84.  In  re  Benton's  Estate,  131  Cal. 
472,   63   Pac.   775. 

85.  In  re  Hayden's  Estate,  149  Cal. 
680,  87  Pac.  275. 

86.  See  supra,  I,  C,  11,  b,  (I). 

87.  Cal.  Code  Civ.  Proc,  §  1314  and 
In  re  Langan's  Estate,  74  Cal.  353,  16 
Pac.  188  (general  verdict  unauthor- 
ized); Buchanan  V.  Belsey,  65  App. 
Div.  58,  72  N.  Y.  Supp.  601. 

See  generally  the  title  "Special  In- 
terrogatories   to    Juries:"    "Verdict." 

[a]  Surplusage  in  Verdict. — Where 
the  verdict  in  a  will  contest  in  addi- 
tion to  establishing  the  will,  finds  as 
to  the  parentage  of  the  contestant,  the 
latter  finding  may  be  treated  as  sur- 
plusage and  judgment  may  be  entered 
on  the  former.  Goedocke  v.  Lindhorst, 
278  Mo.  504,  213   S.  W.  43. 

[b]  Certain  findings  on  undue  in- 
fluence held  sufficient  to  cover  all  the 


material  facts  in  issue.     Daly  v.  Wede- 
meyer, 166  Cal.  225,  135  Pac.  953. 

[c]  A  special  finding  by  the  jury 
that  when  the  instrument  in  question 
was  executed  the  testator  was  capable 
of  understanding  and  acting  with  or- 
dinary discretion  in  the  ordinary  af- 
fairs of  life,  is  not  a  conclusion!.  Barr 
I-.  Sumner,  183  Ind.  402,  107  N.  E.  675, 
109  N.  E.  193. 

[d]  Agreement  as  to  Meaning  of 
Verdict.  —  Where  after  its  renditio'n 
the  verdict,  by  agreement  of  counsel, 
is  put  in  certain  form,  no  question  can 
be  raised  as  to  the  meaning  of  the 
verdict  as  originally  rendered.  Lilesi  y. 
May,  105  Miss.  807,  63  So.  217. 

88.  Mealing  v.  Pace,  14  Ga.  596; 
Burkhart  V.  Gladish,  123  Ind.  337,  24 
N.  E.  118. 

89.  Gernert  v.  Straeffer's  Exr.,  162 
Ky.  605,  172  S.  W.  1044.  See  the  title 
"instructions." 

90.  Ga. — Mealing  v.  Pace,  14  Ga. 
596.  111.— Davis  v.  Upson,  209  111. 
206,  70  N.  E.  602.  Mo.— Appleby  r. 
Brock,  76  Mo.  314.  N.  Y.— Buchanan 
V.  Belsey,  65  App.  Div.  58,  72  N.  Y. 
Supp.  601.  Wis.— Chafin  Will  Case,  33 
Wis.  557. 

See  infra,  I,  F,  and  G. 

91.  See  the  statutes  and  Ind. — 
Lamb  v.  Lamb,  105  Ind.  456,  5  N,  E. 
171.  Kan. — Rich  v.  Bowber,  25  Kan. 
7.  W.  Va.— Kerr  v.  Lunsford,  31  W. 
Va.  659,  8  S.  E.  493,  2  L.  R.  A.  668. 

[a]  A  general  verdict  for  plaintiffs 
is  (1)  a  finding  for  plaintiffs  on  every 
issue.  Barr  v.  Sumner,  183  Ind.  402, 
107  N.  E.  675,  109  N.  E.  _193._  (2) 
Where  testamentary  incapacity  is  al- 
leged, it  amounts  to  a  finding  of  tes- 
tamentary incapacity.  Ramseyer  v. 
Dennis,  187  Ind.  420,  116  N.  E.  417, 
119  N.  E.  716. 
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diet.  The  jury's  findings  or  verdict  is  eonelnsive,°2  except  where  tlie 
trial  judge  is  deemed  to  sit  as  a  chancellor  -wnth  power  to  disregard  a 
verdict  opposed  to  the  weight  of  the  evidenee.^^  Other  matters  of  fact 
not  submitted  to  the  jury  but  essential  to  probate  are  determined  by 
the  judge."'*    The  verdict  and  findings  must  comply "°  with  the  general 


92.  m.— Davis  r.  Upson,  209  111. 
206,  70  X.  E.  602.  Ind.— Eamseyer  v. 
Dennis,  187  Ind.  420,  116  N.  E.  417, 
119  N  E.  716.  la. — Niomancl  r.  See- 
mann,  136  Iowa  713,  114  N.  W.  48. 
Mass. — Crocker  r.  Crocker,  188  Mass. 
16,  73  N.  L''.  1068.  N.  Y.— Petrie  v. 
Petrie,  126  N.  Y.  683,  27  N.  E.  958; 
In  re  Barlow's  Will,  180  App  Div.  860, 
168  N.  Y.  Supp.  131.  W.  Va.— Dower 
v.  Seeds,  28  W.  Va.  113,  57  Am.  Eep. 
646. 

[a]  Findings  of  jury  conclusive  up- 
on all  persons  interested  in  the  will 
whether  parties  or  not,  upon  all  the 
issues  submitted  to  the  jury.  Pleasants 
r.  McKenuey,  109  Md.  277,  71  Atl. 
955,  but  they  are  not  conclusive  as  to 
the  good  faith  of  the  executor  in  de- 
fending the  will  though  unsuccessfully 
even  though  fraud  of  executor  was  one 
of  the  issues.  Parker  f.  Leighton,  131 
Md.  407,  102  Atl.  552. 

[b]  Second  Issues. — Where  issues 
have  been  framed,  sent  to  the  law 
court,  tried  by  jury  and  certified  back, 
and  probate  has  been  granted,  other 
persons  cannot  have  issues  framed  em- 
bracing substantially  the  same  ques- 
tions, although  they  were  not  parties 
to  the  first  proceedings.  McCambridge 
V.  Walraven,  88  Md.  378,  41  Atl.  928; 
Worthington  v.  Gittings,  56  Md.  542; 
Pegg  V.  Warford,  4  Mil.  385. 

93.  Del. — Cummins  v.  Cummins,  1 
Marv.  423,  31  Atl.  816.  D.  C— Dugan 
r.  Northcutt,  7  App.  Cas,  351.  Kan.— 
Medill  r.  Snyder,  61  Kan.  15,  58  Pac. 
962,  78  Am.  St.  Rep.  307.  Me.— Ap- 
peal of  Coombs,  112  Me.  445,  92  Atl. 
515.  Mo.— Bover  v.  Dively,  58  Mo. 
510.  Pa.— Keller  v.  Lawson,  261  Pa. 
489,  104  Atl.  678.  S.  B.—In  re  Hack- 
ett's  Estate,  33  S.  D.  208,  145  N.  W. 
437;  Shaw  v.  Shaw,  28  S.  D.  221,  133 
N.  W.  292,  Ann.  Cas.  1914B,  554. 
Wash. — Eathjens  f.  Merrill,  38  Wash. 
442,  80  Pac.  754.  Wis.— Adams  r.  Rod- 
man, 102  Wis.  456,  78  N.  W.  588,  759; 
Jones  f.  Roberts,  96  Wis.  427,  70  N. 
W.  685,  71  N.  W.  883. 

,  See   14  Standard  Proe.  536. 

94.  In  re  Beuton's  Estate,  131  Cal. 
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472,  63  Pac.  775.  See  hi  re  Burton's 
Estate,  63  Cal.  36. 

[a]  No  findings  are  necessary  where 
the  proponent  refuses  compliance  with 
an  order  requiring  him  to  proceed  first 
with  formal  proof  of  the  execution', 
since  the  denial  of  probate  under  such 
circumstances  is  equivalent  to  a  non- 
suit for  want  of  any  evidence'.  In  re 
Smith's  Estate,  176  Cal.  729,  171  Pac. 
289. 

95.  Ala. — Merrill's  Heirs  t.  Morris- 
sett,  76  Ala.  433.  Cal.— Jn  re  Hayden'a 
Estate,  149  Cal.  680,  87  Pac.  275;  hire 
Benton's  Estate,  131  Cal.  472,  63  Pac. 
775;  Cahill's  Estate,  74  Cal.  52,  15 
Pac.  364;  In  re  Learned 's  Estate,  70 
Cal.  140,  11  Pac.  587.  Ga.— Moseley  v. 
Evans,  73  Ga.  129.  la. — In  re  Selleck'g 
Will,  125  Iowa  678,  101  N.  W.  453;  In 
re  Norman's  Will,  72  Iowa  84,  33  N. 
W.  374.  Kan.— Smith  v.  Holden,  58 
Kan.  535,  50  Pac.  447,  general  findin,:; 
sufficient.  Ky. — Wilson  r.  Havs'  Exr., 
109  Ky.  321,  58  S.  W.  773.  N.  Y.— 7?i  re 
Cottrell's  Will,  95  N.  Y.  329,  5  Civ. 
Proc.  340;  Matter  of  Curtis'  Will,  135 
App.  Div.  745,  119  N.  Y.  Supp.  1004. 
N.  O.—hi  re  Shelton's  Will,  143  N.  C. 
218,  55  S.  E.  705,  10  Ann.  Cas.  531. 
Okla. — Coleman  v.  James,  169  Pac. 
1064,  must  bo  specific.  Wis. — O'Ha- 
gan's  Will,  73  Wis.  78,  40  N.  W.  649, 
9  Am.  St.  Rep.  763. 

See  the  titles  "Findings  and  Con- 
clusions;" "Special  Interrogatories  to 
Juries ; '      "  Vei  diet. ' ' 

[a]  Findings  as  to  mental  condition 
of  decedent  held  sufficient.  In  re 
Wineteer's  Estate,  176  Cah  28,  167 
Pac.    516. 

[b]  The  statement  in  the  record  of 
the  probate  proceedings  that  the  in- 
strument "was  duly  proven  by  the 
oath  John  Parks  and  Thomas  Carlton, 
the  two  subscribed  witnesses,  accord- 
ing to  law,"  sufficiently  shows  in- 
ferentially  that  the  paper  was  signed 
by  the  testator  and  also  by  two  sub* 
scribing  witnesses  in  his  presence. 
Table  Rock  Lumb.  Co.  V.  Branch,  158 
N.   C.  251,   73   S.  E.   164. 

[c]  Verdicts  held  sufficient,  see  the 
following:     Ind. — Van     Valkeuberg    v. 
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rules  regulating  sueli  matters  and  hence  should  be  consistent  ^^  and 
responsive  to  the  issues.^^  Where  issues  are  sent  for  trial  to  another 
court  it  renders  no  judgment  in  some  states,^®  though  in  others  the 
findings  should  have  the  formal  approval  or  disapproval  of  the  judge.^^ 
The  judgment  or  decree  probating  or  denying  probate  to  the  alleged 
will  must  be  made  by  the  judge  or  equivalent  officer,^  except  where 
probate  by  the  clerk  is  provided  for,^  pursuant  to  the  allegations  of 
the  petition^  and  the  findings,  whether  his  own  or  those  of  the  jury 
or  both.*    The  judgment  must  be  simply  either  for  or  against  ^  pro- 


Van  Valkenberg,  90  Ind.  433.  Ky.— 
Bledsoe's  Exx.  v.  Bledsoe,  8  Ky.  L. 
Eep.  55,  1  S.  W.  10.  Tex.— Denson  v. 
Beazley,   34   Tex.  191. 

96.  m. — Orchardson  v-  Cofield,  171 
ni.  14,  49  N.  E.  197,  63  Am.  St.  Eep. 
211,  40  L.  R.  A.  256.  la.— Spiers  v, 
Hendershott,  142  Iowa  446,  120  N.  W. 
1058.  Mass.— O 'Connell  v.  Dow,  182 
Mass.  541,  66  N.  E.  788. 

[a]  No  inconsistency  between  jury's 
findings  of  a  lack  of  mental  capacity 
and  undue  influence.  In  re  Williams' 
Estate,  52  Mont.  192,  156  Pac.  1087, 
Ann.  Cas.  1917E,  126.  See  also  Dexter 
V.  Codman,  148^  Mass.  421,  19  N.  E. 
517;  Woodbury  v.  Obear,  7  Gray 
(Mass.)  467.  But  see  Gwin  v.  Gwin, 
5  Idaho  271,  48  Pac.  295. 

97.  Me. — Withee  v.  Eowe,  45  Me. 
571.  Mich. — White  v.  Bailey,  10  Mich. 
155.  Miss. — Hairston  v.  Hairston,  30 
Miss.  276.  Pa. — Jaekson  u.  Tozer,  154 
Pa.  223,  26  Atl.  226.  W.  Va.— Foniey 
V.  Ferrell,  4  W.  Va.  729.  Wis.— In  re 
Lynch 's  Will,  163  Wis-  466,  157  N.  W. 
557. 

98.  Hamilton  v.  Hamilton,  131  Md. 
508,  102  Atl.  761.  See  Ex  parte  Col- 
vert,  188   Ala.  650,  65  So.   964. 

99.  Tltoion  Trust  Co.  v.  People's 
Trust  Co-,  254  Pa.  385,  98  Atl.  1062,  by 
the  entry  of  judgment  with  costs  as  in 
Otier  cases. 

[a]  Judgment  should  he  entered  in 
the  common  pleas  court  on  the  verdict. 
But  the  trial  judge  (common  pleas) 
sits  as  a  chancellor  and  is  not  bound 
by  the  verdict  but  should  enter  ^^^g" 
ment  non  obstante  when  the  verdict  is 
against  the  manifest  weight  of  the  evi- 
dence. Keller  v.  Law.son,  261  Pa.  489, 
104  Atl.  678. 

1.  In  re  Kennedy's  Will,  106  Misc. 
2-16,  174  N.  Y.  Supp.  429,  even  though  a 
jury  is  'employed.  See  Gordon  v.  Bur- 
ns, 141  Mo.  602,  43  S.  W.  642;  Sum- 
ner V.  Eoberts,  13  N.  C,  527. 

as 


[a]  The  will  is  not  "probated"  un- 
til the  register  enters  a  decree  that  the 
will  "be  admitted  and  recorded  as  the 
last  will,"  etc.  Zeigler  v.  Storey,  220 
Pa.  471,  69  Atl.  894,  17  L.  E.  A.  (N. 
S.)   878. 

[b]  Signature. — (1)  Eecord  need  not 
be  signed.  Dobke  v.  Munro,  1  Eedf. 
Surr.  (N.  Y.)  486.  (2)  A  statute  pro- 
viding that  the  judge  shall  sign  the 
minute  entry,  of  the  order  is  directory 
merely  where  the  consequences  are  not 
prescribed.  McCrea  v.  Haraszthy,  51 
Cal.  146.  See  also  Hillyer  v.  Schenck, 
15  N.  J.  Eq.  398,  affirmed,  15  N.  J.  Eq. 
501.  (3)  An  order  admitting  a  will  to 
probate  is  not  invalid  because  it  was 
signed  by  a  judge  other  than  the  one 
who  presided  at  the  trial  of  the  con- 
test to  its  probate.  Estate  of  Stone, 
174  Cal.  778,  164  Pac  643. 

2.  (^ueensbury  v.  Vial,  123  Va.  219, 
96  S.  E.  173.    Se&  supra,  I,  C,  2,  e. 

3.  Thomson  v.  Carruth,  220  Mass. 
77,  107  N.  E.  395. 

4.  (See  In  re  Benton's  Estate,  131 
Cal.  472    63  Pac.  775. 

[a]  Implied  Findings. — Where  the 
probate  court  is  regarded  as  one  of 
general  jurisdiction,  the  exercise  of 
Jurisdiction  implies  a  finding  of  facts 
essential  thereto  and  itsi  order  or  judg- 
ment need  not  recite  such  facts.  Evans- 
ville  Ice  &  Cold  Stor.  Co.  v.  Winsor, 
148  Ind.  582,  48  N.  E.  592. 

[b]  Showing  Notice. — The  informal 
notice  'to  next  relatio<ns  given  by  the 
proponent  of  the  will  pursuant  to  sees. 
343,  -344,  Art.  93,  Annotated  Code,  need 
not  be  recited  in  the  probate  decree. 
It  will  be  assumed  to  have  been  found 
by  the  court  in  the  absence  of  any- 
thing to  the  contrary  in  the  record. 
Parker  v.  Leighton,  l'31  Md.  407,  102 
Atl.  552. 

5.  Del. — In  re  Spiegelhalter's  Will, 
1  Pennew.  5,  39  Atl.  465.  Kan.— Bethany 
Hosp.  Co.  V.  Hale,  69  Kan.  616,  77  Pac. 
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bate,  with  such  costs  as  may  be  awarded.*'  It  cannot  admit  the  will 
to  probate  as  to  some  parties  and  deny  it  probate  as  to  others.^  The 
minutes  or  record  should  show  an  actual  adjudication  for  or  against 
the  instrument  propounded.^  But  no  particular  form  of  decree  is 
provided  by  law  or  necessary  f  it  is  sufficient  if  it  clearly  appears  that 
the  judi(ijal  act  was  done."  The  will  is  deemed  to  be  admitted  to 
probate  or  rejected  when  the  certificate  or  order  of  the  court  is  actu- 
ally signed  rather  than  when  it  is  filed  by  the  clerk." 

38  Micli.'  189.  Miss. — Fotheree  v.  Law- 
rence, 30  Miss.  416.  Mo. — Hellman 
Com.  Trust  &  Sav.  Bank  v.  Looney, 
271  Mo.  545,  197  S.  W.  144;  Jourdea  v. 
Meier,  31  Mo.  40.  Neb. — Eoberts  v, 
Flanagan,  21  Neb.  503,  32  N.  W.  563. 
Pa.— Holliday  v.  Ward,  19  Pa.  485,  57 
Am.  Dee.   671. 

10.  Fotheree  v.  Lawrence,  30  Miss. 
416;  Hellman  Com.  Trust  &  Sav.  Bank 
V.  Looney,  271  Mo.  545,  197  S.  W.  144. 
See  also  Denison  v.  Ingram,  Dall. 
(Tex.)  519. 

[a]  "This  may  be  shown  by  a  rec- 
ord of  the  act  made  upon  the  minutes 
of  the  •court,  or  by  an  entry  written 
upon  some  part  of  the  instrument 
showing  that  it  was  duly  proved  be- 
fore the  court,  and  approved  or  or- 
dered to  be  recorded  as  the  will  of 
the  testator;  or  it  may  be  shown  by 
proof,  that  letters  testamentary  were 
granted  upon  it  by  the  Probate  Court." 
Fotheree   f.  Lawrence,  30  Miss.  416. 

[b]  In  the  absence  of  statute  no  for- 
mal judgment  or  decree  probating  the 
will  is  necessary  but  it  is  sufficient 
that  the  minutes  show  that  the  will 
was  proved  and  allowed.  Parker  v. 
LeightOTi,  131  Md.  407,  102  Atl.  552, 
quoting  Decker  v.  Fahrenholtz,  107  Md. 
515,  68  Atl.  1048,  72  Atl.  339. 

[e]  Formal  entry  of  judgment  may 
be  made  forty  years  later.  Farris  v. 
Burchard,  262  Mo.  334,  171  S.  W.  361. 

11.  Estate  of  Parsons,  159  Cal.  425, 
114  Pac.  570;  State  ex  rel.  Wood  v.  Su- 
perior Court,  76  Wash.  27,  135  Pac. 
494.  But  see  apparently  contra  Hagan 
V.  Sullivan,  24  Idaho  19,  132  Pac.  106. 

[a]  Signing  or  filing  of  the  order  ig 
not  essential.  Estate  of  Parsons,  159 
Cal.  425,  114  Pac.  570,  quoted  with  ap- 
proval in  State  ex  rel.  Wood  v.  Super- 
ior Court,   76  Wash.  27,  135  Pac.  494. 

Distinction  between  rendition  and 
entry  of  judgment,  see  14  Standard 
Proc.  971. 

Necessity  for  entry,  see  14  Standard 
Proc.  990. 


537.  Mo. — Jackson  v.  Hardin,  83  Mo. 
175;  Harris. r-  Hays,  53  Mo.  90. 

See  Estate  of  Sanderson,  74  Cal. 
199,  15  Pac.  753.  But  see  In  re  Mid- 
dleton's  Will,  72  Iowa  424,  34  N.  W. 
193. 

[a]  Order  or  Certificate. — ^Upon  the 
allowance  or  rejection  of  the  will  the 
court  makes  the  appropriate  certificate 
and  order  probating  or  denying  pro- 
bate to  the  will.  Estate  of  Parsons,  159 
Cal.  425,  114  Pac.  570;  State  ex  rel. 
Wood  V.  Superior  Court,  76  Wash.  27, 
135  Pac.  494.  See  In^  re  Warfield's  Will, 
22  Cal.  51,  83   Am.  Dec.  49. 

6.  See  infra,  I,  H. 

7.  Estate  of  Lavinburg,  161  Oal.  536, 
119*  Pac.  915.  .See  Kay  v.  Weatall,  267 
Mo.  130,  183  S.  W.  629. 

As  to  partial  probate,  see  infra,  I, 
C,  12,  b. 

8.  See  the  following  eases:  Fla. — 
Thomas  v.  Williamson,  51  Fla.  332,  40 
So.  831.  Ind. — Baker  f.  Cravens,  150 
Ind.  199,  49  N.  E-  1054.  la,.— In  re 
Capper's  Will,  85  Iowa  82,  52  N.  W. 
6.  Ky. — Feltman  v.  Butts,  8  Bush  115. 
Miss.— Morris  v.  Morris,  27  Miss-.  847. 

Mo Barnard  v.  Bateman,  76  Mo.  414; 

Smith  f.  Estes,  72  Mo.  310.  But  see 
Hellman  Com.  Trust  &  Sav.  Bank  v. 
Looney,  271  Mo.  545,  197  S.  W.  144. 
Neb.— Eirk   v.   Bowling,    20    Neb-    260, 

29  N.  W.  928.  N.  H.— Barstow  v. 
Sprague,  40  N.  H.  27.  N.  C — Marshall 
V.  Fisher,  46  N.  C.  Ill;  Sumner  v.  Rob- 
erts, 13  N.  C.  527.  Ohio.— Barr  v-  Clos- 
terman,  2  Ohio  C.  C.  387,  1  Ohio  Cir, 
Dec.  546.  Tenn.— Wright  v.  Mongla, 
10  Lea  38.  Vt— Tucker  v.  Starks, 
Brayt.  99. 

9.  XT.  S,— MeClaskey  v.  Barr,  47 
Fed.  154.  Ala. — Eeese  v.  Nolan.,  99 
Ala.  203,  13  So.  677.  Cal.— In  re  War- 
field's  Will,  22  Cal.  51,  83  Am.  Dec.  49. 
Ga.— Hansen  v.  Bryan,  19  Ga.  167.  HI. 
Keister  v.  Keister,  178  111.  103,  52  N. 
E.  946.  Ind. — Ryhn  v.  Cochran,  7 
Blackf.  417.     la. — Latham  v.   Latham, 

30  Iowa  294.     Mich.— Wilt  V-  Cutler, 
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A  translation  of  a  will  in  a  foreign  language  should  be  incorporated 
in  the  probate.^- 

b.  Partial  Probate.  —  In  proceedings  for  the  probate  of  a  will  the 
court  is,  in  most  jurisdictions,  limited  strictly  to  a  consideration  of 
those  matters  affecting  the  existence  or  non-existence  of  a  will  without 
regard  to  the  validity  or  legal  effect  of  its  provisions.^^  Ordinarily, 
therefore,  the  instrument  must  be  admitted  to  or  denied  probate  in  its 
entirety,^*  though  there  is  some  early  authority  for  eliminating  from 
the  will  as  probated,  scandalous  matter  which  has  no  bearing  on  the 
depositions  made,^^  or  clauses  which  do  not  express  the  real  intention 
of  the  testator.^^  However,  to  the  extent  to  which  the  instrument  pro- 
pounded is  not  the  valid  testamentary  act  of  the  testator  it  may  be 
denied  probate  though  admitted  to  probate  as  to  the  remainder.^^ 
This  procedure  seems  to  be  contemplated  by  the  express  terms  of  some 
statutes.^®  Matter  which  is  fraudulently  inserted  by  third  persona 
may  be  eliminated  in  the  probate.^^    So  changes  subsequent  to  execu- 


12.  Caulfield  v.  Sullivan,  85  N.  Y. 
153,  161,  disapproving  L'Fit  V.  L'Batt, 
1  P.   Wms.    (Eng.)    526. 

13.  See  supra,  I,  A,  3;  I,   C,  10,  a. 

14.  See   cases   rnfra,   this  section- 

15.  In  re  Bomar's  Will,  27  Abb.  N. 
C.  425,  18  K  Y.  Supp.  214.  Compare 
In  re  Meyer,  72  Misc.  566,  131  N.  Y. 
Supp.  27,  and  note  34  L.  E.  A.  (N.  S.) 
974. 

16.  See  cases  commented  on  in  notes 
34  L.  R.  A.  (N.  -S.)  972,  and  18  Ann. 
Gas.  388,  389. 

17.  See  cases*  infra,  this  section, 
and 'also  the  following:  U.  S. — Palmer 
f.  Bradley,  142  Fed.  193,  affirmed,  154 
Fed.  311,  83  C-  C.  A.  231  and  writ  of 
certiorari  denied,  209  U.S.  548,  28  Sup. 
Ct.  759,  52  L.  ed.  92.  Ala.— Kaplan  v. 
Coleman,  180  Ala.  267,  60  So.  885-  Ga. 
Morris  v.  Stokes,  21  Ga.  552.  Mass. 
Old  Colony  Trust  Co.  v.  Bailev,  202 
Mass.  283,  88  N.  E.  898.  N.  Y'.— Bur- 
ger V.  Hill,  1  Bradf.  Surr.  360.  Pa. 
In  re  Carson's  Estate,  241  Pa.  117,  88 
Atl.  311.  Tex.— Prather  v.  McClelland, 
76  Tex.  574,  13  S.  W.  543. 

[a]  Probate  of  Portion  of  Will.— It 
may  be  that  the  register  or  orphan 's 
court  has  authority  to  determine 
jWhether  a  particular  part  of  the  will 
was  the  act  of  the  testator  and  to  pro- 
bate the  will  in  part,  as  where  a  par- 
ticular clause  was  fraudulently  intro- 
duced into  the  will  or  was  the  result 
of  duress,  since  these  are  matters  fall- 
ing within  the  issue  devisavit  vel  non; 
but  they  have  no  jurisdiction  to  decide 
the  * '  validity  of  any  disposition  japon 


any  other  ground  than  that  it  is  not  in 
truth  the  voluntary  act  of  the  testator, 
even  though  such  validity  may  depend 
upom  sdme  extraneous  matter  of  fact." 
In  re  Baum's  Estate,  260  Pa.  33,  103 
Atl.  614,  quoting  extensively  from 
In  re   H-egarty's  Appeal,  75  Pa.  503. 

18.  See  the  statutes,  and  Hodgkins 
t\  Ashby,  5j5  Colo.  553,  139  Pac.  538. 
But  see  In  re  Pforr's  Estate,  144  Cal. 
121,  77  Pia«.  825  (dictum  in  con*- 
nection  with  ruling  that  validity 
of  particular  provisions  cannot  be 
considered  on  probate),  "The  stat- 
ute makes  no  provision  by  which  a 
portion  or  such  an  instrument  can  be 
admitted  to  probate  and  probate  de- 
nied to  the  remainder." 

[a]  The  Georgia  statute  contem- 
plates partial  probate,  because  it  pro- 
A'ides  for  a  jury  trial  O'U  demfend  "  'to 
ascertain  whether  any,  and  if  any  how 
much,  of  what  was  so  offered  for  pro- 
bate be  the  will  of  the  decedent,'  evi- 
dently contemplating  that  if  for  any 
cause,  as  forgery  or  any  unauthorized 
change  after  due  execution,  the  will 
shall  not  speak  the  real  intention  of  the 
testator,  a  jury  may  find  the  unaltered 
parts  to  be  valid  and  the  forged  or 
altered  parts  invalid,  and  the  court  up- 
on the  chancery  side  shall  adjudge  and 
decree  accordingly.  So  that,  if  a  will 
is  assailed  for  fraud  or  undue  influence, 
the  jury  may  ascertain  and  expunge 
the  part  tainted  with  fraud  or  undue 
influence."  Gay  v.  Gay,  74  W.  Va. 
800,  83  S.  :E.  75. 
19.     See  the  following  cases:     HI. — ■ 
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tion.  made  by  the  testator  without  the  requisite  formalities,  if  they 
do  not  operate  to  revoke  the  whole  instrument,  may  be  disregarded 
on  probate.-''  Those  portions  of  a.  will  secured  by  undue  influence 
may  be  rejected  and  the  remainder  admitted  to-  probate,-^  unless  it  is 
impossible  to  tell  how  far  the  specific  provisions  of  the  will  have  been 
affected  by  the  undue  influence.-^  It  has  been  suggested  that  a  portion 
of  the  will  may  be  denied  probate  for  testamentary  incapacity,  while 
the  rest  is  admitted.-^  So  it  has  been  said  that  the  instrument  may 
be  denied  probate  in  part  as  to  property  as  to  which  it  is  not  opera- 
tive,-* but  this  would  seem  to  be  contrary  to  the  principle  that  the 


Mather  v.  Minard,  260  111.  175,  102  K 
E.  1062.  Mo. — Lilly  v.  Tobbein,  103 
Mo.  477.  15  S.  W.  618,  23  Am.  St.  Eep. 
887.  N.  Y.— Burger  V.  Hill,  1  Bradf. 
Surr-  360.  Pa. — In  re  Baum's  Estate, 
260  Pa.  33,  103  Atl.  614;  In  re  Car- 
son's Estate,  241  Pa.  117,  88  Atl.  311. 
W.  Va.— Gay  v.  Gay,  74  W.  Va.  800, 
83  S.  B.  75.'  Eng. — Barbon  v.  Robins, 
3  Phill.  Ecc.  434,  note  a;  Plume  v. 
Beale,  1  P.  Wms.  388. 

20.  Mass. — See  Thomson  t\  Carruth, 
218  Mass.  524,  106  N.  E.  159,  s.  c,  220 
Mass.  77,  107  N.  E.  395.  Mo.— South- 
worth  V.  Southworth,  173  Mo.  59,  73 
S.  W.  129  N.  Y.— Matter  of  Curtis' 
Will,  135  App.  Div.  745,  119  N.  Y. 
Supp.  1004;  In  re  Barber's  Will,  92 
Hun  489,  37  N.  Y.  Supp.  235.  Eng.— 
Cheese  v.  Lovejoy,  L.  R.  2  Prob.  Div. 
251,  46  L.  J.  Prob.  N.  S.  66,  37  L.  T. 
N.  S.  294;  Wood  v.  Wood,  1  Phill.  Ecc. 
357. 

21.  See  the  following  cases:  Ala. 
Couneill  v.  Mayhew,  172  Ala.  295,  55 
So.  314:  Henry  v.  Hall,  106  Ala.  84,  17 
So.  187,  54  Am.  St.  Rep.  22;  Eastis  i". 
Montgomery,  93  Ala;  293,  9  So.  311. 
Colo. — Snodgi-ass  v-  Smith,  42  Colo.  60, 
94  Pac.  312,  15  Ann.  Cas.  548.  Conn. 
In  re  Brooks'  Appeal,  68  Conn.  294,  36 
Atl.  47;  1*1  re  Harrison's  Appeal,  48 
Conn.  202.  Kan. — Holmes  f.  Campbell 
College,  87  Kan.  597,  125  Pac.  25,  Ann. 
Cas.  191 4A,  475,  41  L.  R.  A.  (IST.  S.) 
1126.  Ky.— Wills  v.  Tanner,  13  Ky.  L. 
Rep.  741,  18  S.  W.  166.  Mass.— Old 
Colony  Trust  Co.  v.  Bailey,  202  Mass. 
283,  88  K  E.  898.  N.  H.— Glover  v. 
Baker,  76  N.  H.  393,  83  Atl-  916.  N.  J. 
In  re  Vanderveer's  Will,  20  N.  J  Eq. 
463,  reversed,  21  N.  J.  Eq.  561.  N.  Y. 
In  re  Baker's  Will,  2  Redf.  Surr-  179; 
In  re  Welsh,  1  Redf.  Surr.  238.  N.  C. 
Sumner  v.  Staton,  151  N.  C.  198,  65 
S,  E.  902,  18  Ann.  Cas.  802.  Pa.— In  re 
Widdowson's  Estate,   189  Pa.   338,    41 
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Atl.  977;  In  re  Cuthbertson 's  Appeal, 
97  Pa.  163;  Steadman  v.  Steadman,  10 
Sad.  539,  14  Atl.  406;  Griffin's  Estate, 
9  Pa.  Dist.  248. 

22.  In  re  Cooper's  Will,  75  N.  J. 
Eq.  177,  71  Atl.  676,  affirmed,  Harri- 
son V.  Axtell,  76  N.  J.  Eq.  614,  75  Atl. 
1100. 

23.  See  infra,  this  note  and  the  fol- 
lowing cases:  In  re  Welsh,  1  Redf. 
Surr.  (N.  Y.)  238;  Burger  v.  Hill,  1 
Bradf.  Surr.  (N.  Y.)  360;  Eng.— Had- 
dock V.  Trotman,  1  Post.  &  F.  31;  Guil- 
lamore  v.  O 'Grady,  2  Jones,  &  L.  210; 
Allen  V-  McPherson,  1  H.  L.  Cas.  191, 
11  Jur    785,  9  Eng.  Reprint  727. 

But  see  Randolph  v.  Lampkin,  90 
Ky.  551,  14  S.  W.  538,  10  L.  R.  A.  87, 
distinguishing  a  case  of  undue  influ- 
ence from  one  of  testamentary  in- 
capacity. 

[a]  "Whether  a  p.art  of  a  will  can 
ever  be  set  aside  for  want  of  testa- 
mentary capacity,  while  the  rest  o-f  it 
is  upheld,  appears  to  be  a  novel  ques- 
tion. *  *  *  An  insane  delusion  of  a 
testator'  will  not  invalidate  his  will, 
unless  it  affects  the  disposition-  of  his 
property  (citing  authorities) ;  and  pos- 
sibly, the  provisions  resulting  from  it 
might  be  eliminated  and  the  remainder 
enforced,  although  authority  on  the 
subject  seems  to  be  lacking."  Holmes 
r.  Campbell  College,  87  Kan.  597,  125 
Pae.  25,  Ann.  Cas.  1914A,  475,  41  L. 
R.  A.   (N.  S.)   1126,  note. 

[b]  Charge  in  Capacity  Pending 
Execution. — In  Billinghurst  v-  Vickers, 
1  Phillim.  Ecc.  (Eng.)  187,  the  portion 
of  the  instrument  which  was  not  in  the 
testator's  handwriting,  was  denied 
probate  because  when  this  portion  was 
read  to  him  his  testamentary  condition 
had  changed  so  that  he  courd  not  un- 
derstand it  as  a  change  or  recognize 
it  as   such. 

24.  See  th&    following   eases:    Ala. 
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court  cannot  consider  the  validity  or  effect  of  the  provisions  of  the 
will,^^  except  where  such  partial  failure  is  due  to  the  insufficiency  of 
the  execution  of  the  will  as  to  such  property,^^  as  where  different  for- 
malities are  required  in  the  case  of  personal  and  real  property  and  the 
instrument  fails  to  meet  the  statutory  requirements  as  to  the  latter.^^ 

D.  Eevoking,  Setting  Aside  and  Contesting  Probate  or  Denial 
Thereof.  —  1.  Generally.  —  As  already  stated,  under  the  ecclesias- 
tical practice,  after  a  will  had  been  proved  in  common  form,  inter- 
ested persons  might  upon  proper  petition  and  notice  require  that  it 
be  proved  in  solemn  form,-®  and  a  practice  similar  to  this  still  prevails 
in  some  of  the  states  of  the  United  States.^^  Generally,  however,  the 
statutes  regulating  probate  of  wills  have  provided  a  substitute  for 
this  practice  by  permitting  within  a  limited  time  a  retrial  of  the  issues 
involved,  either  by  a  new  action  in  the  same  or  a  different  court  or  by 
an  appeal  with  a  trial  de  novo.^°  In  addition  to  these  methods  there 
is  the  right,  generally  recognized  or  provided  for  by  statute,  of  the 
probate  court  to  set  aside  its  decree,  under  proper  circumstances.^^ 

2.  Setting  Aside  Order  or  Decree.  —  a.  In<  Prohate  Court. 
(I.)  Generally,— Independent  of  and  in  addition  to  any  statutory 
proceedings  for  a  contest  or  retrial  of  the  issues  after  a  decree  has 
been  made  in  the  probate  tribunal,  it  has  authority  to  revoke  or  set 
aside  its  decree  either  granting  or  denying  probate,^^  pursuant  to  the 


Banks  v.  Sherrod,  52  Ala.  267.  Mass. 
Ogden  V.  Greenleaf,  143  Mass.  349,  9 
N.  E.  745;  Heath  r.  Withington,  6 
Cush.  497;  Deane  v.  Littlefield,  1  Pick. 
239.  Mich. — Allison  v.  Smith,  16  Mich. 
405.  N.  Y.— In  re  Fox's  Will,  52  N. 
Y.  530,  11  Am.  Rep.  751,  af -firmed,  94 
U.  S.  315,  24  L.  ed.  192. 

25.  Taylor  v.  Hilton,  23  Okla.  354, 
100  Pae-  537,  18  Ann.  Cas.  385.  See 
also  the  following:  Cal. — In  re  Pforr's 
Estate,  144  Cal.  121,  77  Pac.  825.  Conn. 
In  re  Bent's  Appeal,  35  Conn.  523.  Mo. 
Cox  V.  Cox,  101  Mo.  168,  13  S.  W.  1055, 
disapproving  in  this  respect  Kenrick 
V.  Cole,  61  Mo-  572.  Compare  South- 
worth  V.  Southworth,  173  Mo.  59,  73 
S.  W.  129.  N.  Y. — In  re  Merriam's 
Will,  136  N.  Y.  58,  32  N.  E.  621.  Ore. 
In  re  John's  Will,  30  Ore.  494,  47  Pac. 
341,  50  Pac.  226. 

See  infra,  I,  C,  10,  a. 

26.  Shaw  r.  Camp,  163  111.  144,  45 
N.   E.  211,  36  L.  R.  A.  112. 

27.  See  the  following  cases:  Conn. 
Lake  v.  Warner,  34  Conn.  483.  Fla. 
Hays  V.  Ernest,  32  Fla.  18,  13  So.  451. 
Md.— Deakins  v.  Hollis,  7  Gill  &  J. 
311.  R.  I, — Lapham  v.  Olney,  5  R.  I. 
413.  Tenn.  — Guthrie  v.  Owen,  2 
Humph.  202,  36  Am-   Dec.  311. 

28.  See  supra,  I,  A,  4. 


29.  See  the  statutes.  See  also 
supra,  I,  A,  4,  and  McCormack  v. 
Burns,  89  N.  J.  Eq.  274,    105    Atl.  70. 

30.  See  infra,  1,  D,  3;   I,   G. 

[a]  The  only  remedy  under  statute 
is  to  appear  and  contest  or  within  one 
year  to  ask  for  revocation  of  the  or- 
der of  probate.  In  re  Dunphy's  Will, 
60  Colo.  196,  153  Pae.  89. 

31.  See  following  section. 

32.  Ala.— Sowell  v.  Sowell's  Admr. 
40  Ala.  243.  D.  C— See  Dugan  v. 
Northeutt,  7  App.  Cas.  351.  Ga. — Da 
vis  V.  Albritton,  127  Ga.  517,  56  S.  E 
514,  119  Am.  St.  Rep.  352,  8  L.  R.  A 
(N.  S.)  820.  ni.— Simpson  v.  Simpson 
273  111.  90,  112  N.  E.  276.  Ind — Ahearn 
V.  Burk,  179  Ind.  179,  99  N.  E.  1004 
(inherent  power  within  the  term,  up- 
on proper  showing) ;  Fort  v.  White, 
54  Ind.  App.  210,  101  N.  E.  27.  la.— 
In  re  Keiftpthorne 's  Estate,  175  N.  W. 
857,  statute  for  contest  after  probate 
does  not  apply  to  a  denial  of  probate, 
but  the  latter  may  be  iset  aside  under 
the  general  statute  and;  in  the  exercise 
of  equitable  jurisdiction.  But  see  In  re 
Middleton's  Will,  72  Iowa  424,  34  N. 
W.  193.  Me.— Merrill  Trust  Co.  V. 
Hartford,  104  Me.  566,  72  Atl.  745,  129 
Am.  St.  Rep.  415.  Mich. — See  In  re 
Butts'    Estate,   173   Mich.  504.    139  N. 
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general  rules  and  within  the  limitations  governing  this  right  in  the 
oase  of  courts  srenerally.^^  This  matter  is  somietimes  made  the  subject 
of  statutory  regulatioii,^'*  but  constitutions  and  statutes  are  sometimes 


W.  244.  Minn. — Larson  v.  How,  71 
Minn.  250,  78  N.  W.  9(36.  Miss.— See 
Garnor  v.  Lansford,  12  Smed.  &  M-  558. 
N.  Y.— r»obke  r.  McClaran,  41  Barb. 
49*1.  N.  C. — See  McNorton  v.  Kobe" 
son!  31  N.  C.  256;  Edwards  T-  Edwards, 
25  N.  C.  S2;  Ward  r.  Vickers,  3  N.  C. 
164.  Pa. — Hambleton  f.  Yocum,  108 
Pa.  304.  Tl.  I. — Bowen  r.  Johnson,  5 
E  I  112  73  Am-  Dec.  49.  See  Rock- 
well V.  Holden,  22  E.  I.  243,  47  Atl. 
543.  Tex.— Vance  v.  Upson,  64  Tex. 
266.  Vt. — Hotchkiss  v.  Ladd'is  Estate, 
62  Vt.  209.  19  Atl.  638.  Wis.— I«  re 
Fisher,  15  Wis.  511. 

See  21  Standard  Proc.  663. 

But  see  Delehanty  -y.  Pitkin,  76  Conn. 
412,  56  Atl.  881,  no  implied  power 
where  the  probate  court  is  of  limited 
jurisdiction  and  a  right  of  appeal  is 
given  to  a  higher  court  which  may  set 
aside,  modify,  or  confirm  the  judgment 
of  the  probate  court. 

[a]  *  'Independently  of  statute,  how- 
ever, the  county  court  has  power  to 
set  aside  a  probate  procured  by  fraud. 
For  that  purpose  the  equity  powens  of 
the  county  court  as  the  court  of  ex- 
clusive original  jurisdiction  in  probate 
matters  are  ample.  Genua  v.  Abbott, 
68  Neb.  117,  93  N.  W.  942;  Youngson 
r.  Bond,  69  Neb.  356,  95  N.  W.  700,  5 
Ann.  Cas.  191."  In  re  Eelly'is  Estate 
(Neb.),  175  N.  W.  653. 

[b]  The  orphans'  court  being  of 
general  jurisdiction  may  revoke  its 
decree.  See  Mellor  v-  Kaighn,  89  N. 
J.  L.  543,  99  Atl.  207. 

[c]  Probate  decreed  after  a  jury 
trial  of  issues  in  another  court  maybe 
set  aside  by  the  orphans'  court  on  the 
ground  of  fraud  and  collusion  in  ob- 
taining the  verdict.  McCambridge  v. 
Walraven,  88  Md.  378,  41  Atl.  928; 
Worthington  v.  Gittings,  56  Md.  542. 

[d]  Probate  may  be  revoked,  even 
when  in  solemn  form,  when  it  appears 
that  the  testator  is  alive  or  the  will 
was  forged  or  the  probate  waiS'  ob- 
tained by  fraud,  or  for  the  production 
of  a  later  will.  Waters  v.  Stickney,  12 
Allen  (Mass.)  1,  90  Am.  Dec.  122.  See 
McCambridge  P.  Walraven,  88  Md.  378, 
41  Atl.  923. 

[e]  Notwithstanding  that  probate 
of  a  will  has  finally  resulted  from  an 

Vol.  XXVI 


appeal  to  the  circuit  court,  the  **  pro- 
bate" is  in  the  county  or  probate  court 
which  is  the  court  of  original  and  ex- 
elusive  probate  jurisdiction,  and  the 
latter  rather  than  the  former  is  the 
court  in,  which  proceedings  to  set  aside 
the  probate  for  fraud  muist  be  taken. 
Schofield  V.  Thomas,  231  111.  114,  83 
N.  E.  121.  But  see  In  re  Haas'  Will, 
24  Misc.  420,  53  N.  Y.  Supp.   733. 

[f]  When  the  petition  shows  on  ita 
face  that  the  instrmnent  probated  is  a 
nullity  as  a  will  because  of  the  subse- 
quent birth  of  a  child  to  testator,  the 
judge  should  of  his  own  motion,  and 
certainly  on  petition  of  a  relative  or 
friend  of  the  child,  vacate  and  set  aside 
the  decree  of  probate.  Succession  of 
Desina,  135  La.  402,  65  So.  556. 

[g]  The  ordinary  may  set  aside  his 
own  decree  but  not  surrogate's.  See 
77!  re  Whitehead's  Estate,  85  N.  J.  Eq- 
114,  94  Atl.  796. 

[h]  Nuncupative  Will. — Garner  v. 
Lansford,  12  Smed.  &  M.   (Miss.)    558. 

33.  See  15  Standard  Proc.  5,  151, 
et  seq.;  21  Standard  Proc.  663;  and 
cases  in  preceding  note. 

34.  Conn. — Murdoch  v.  Murdoch,  81 
Conn.  681,  72  Atl.  290,  129  Am.  St. 
Hep.  231.  Minn. — In  re  Mousseau's 
Will,  30  Minn.  202,  14  N.  W.  887.  Neb. 
In  re  Kelly's  Estate,  175  N.  W.  653. 
N.  Y.— Hoyt  v.  Hoyt,  112  N.  Y.  493, 
20  N.  E.  402;  Matter  of  Gafifney,  116 
App.  Div.  583,  101  N.  Y.  Supp.  882, 
affirmea,  189  N.  Y.  503,  81  N.  E.  1165; 
In  re  Tilden's  Will,  56  App.  Div.  277, 
67  N.  Y.  Supp.  879;  In  re  Haas'  Will, 
24  Misc.  420,  53  N.  Y.  Supp.  733;  In 
re  Richardson's  Will,  81  Hun  425,  30 
N.  Y.  Supp.  1008;  In  re  Hamilton's 
Will,  2  Con.  Surr.  268,  20  N.  Y.  Supp. 
73;  Dobke  v.  McClaran,  41  Barb.  491 
Munro'is  Estate,  15  Abb.  Pr.  363;  Bai- 
ley V.  Stewart,  2  Redf.  Surr.  212,  af- 
firmed,  14  Hun   ;3i. 

See  references  in  preceding  note. 

[a]  Under  the  Connecticut  statutes 
a  very  limited  power  is  given  the 
probate  court.  See  Delehanty  V.  Pit- 
kin, 76  Conn.  412,  56  Atl.  881. 

[b]  General  Statute  Applies. — In  re 
Kempthorne's  Estate  (la-),  175  N.  W. 
857. 
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so  framed  or  construed  as  to  deny  such  a  power.^^  Where  the  probate 
tribunal  is  regarded  as  one  of  inferior  jurisdiction,^''^  it  has  no  such 
power  unless  it  is  conferred  by  statute.^^ 

(11.)  Grounds.  — The  grounds  upon  which  this  right  may  be  exer- 
cised are  usually  the  same  as  in  the  ease  of  other  judgments,^^  but 
depend  somewhat  upon  statute  and  are  not  the  same  in  all  jurisdic- 
tions.^^ They  include  lack  of  jurisdiction/*^  fraud  and  mistake/^  void 
decree,*^  the  existence  of  a  later  will/^'  failure  to  appoint  a  guardian 
ad  litem  for  a  party  under  disability,^*  lack  of  the  required  notice*^  to 


35.  In  re  Butts'  Estate,  173  Mich. 
504,  139  N.  W.  244;  Corby  v.  Durfee, 
96  Mich.  11,  55  N.  W.  386;  Wright  v. 
Wright,  79  Mich,  527,  44  N.  W.  944; 
Grady  v.  Hughes,  64  Mich.  540,  31  N. 
W.  438o 

[a]  Effect  of  Statute  Governing 
Contests. — Where  the  statutes  contain 
specific  > provisions  governing  the  right 
and  the  time  within  which  to  contest 
after  probate,  a  general  statute  per- 
mitting a  party  served  by  publication 
to  have  a  judgment  against  him  opened 
within  five  years,  has  no  application. 
McVeigh  v.  Petterman,  95  Ohio  St. 
292,  116  N.  E.  518,  distinguishing 
Sears  v.  Stinehelfer,  89  Ohio  St.  163, 
105  N.  E.  1047,  permitting  relief 
under  a  general  statute  on  the  ground 
of  fraud.  But  see  Security  Trust  Co. 
V.  Myhau,  186  Ind.  391,  114  N.  E.  410, 
applying  such   a   general   statute. 

[b]  Statute  Governing  Appeal. — The 
statute  giving  a  right  of  appeal  to  the 
circuit  court  prescribes  an  exclusive 
remedy.  Patton  v.  Sallee,  159  Ky.  285, 
166  S.  W.  1004. 

36.  See  supra,  T,   C,  2,  a. 

37.  See  15   Stand.ibd  Proc.   152. 

[a]  The  surrogate's  jurisdiction  "be- 
ing inferior  and  limited,  (1)  ia  ex- 
hausted when  he  makes  a  decree.  He 
cannot  revoke  or  set  it  aside  for  any 
cause,  fraud  or  otherwise.  Mellor  v. 
Kaighn,  89  N.  J.  L.  543,  99  Atl.  207. 
(2)  This  is  also  true  in  New  Jersey, 
tmless  the  statute  of  1917  giving  him 
that  power  is  constitutional.  See  Mc- 
Cormack  v.  Burns,  89  N.  J.  Eq.  274, 
105  Atl.  70. 

[b]  The  register  of  wills  has  no 
such  power.  7/i  re  McAndrew's  Estate, 
206  Pa.  366,  55  Atl.  1040;  In  re  Beat- 
ty's  Estate,  193  Pa.  304,  45  Atl.  1057. 

38.  See  fully  15  Standard  Proc. 
155,  et  seq. 

39.  See  the  statutes  and  the  cases 
cited  in  this  section. 


[a]  Only  when  equity  would  set 
aside  the  decree-  Edwards  v.  Edwards, 
25  N.  C.  82.  See  generally  15  Stand- 
ard Proc.  259,  261,  et  seq.,  and  the 
title  "Bills  To  Impeach  Judgments 
and  Decrees." 

40.  Davis  v.  Albritton,  127  Ga.  517, 
56  S.  E.  514,  119  Am.  St.  Eep.  352,  8 
L.  K.  A.  (N.  S.)  820;  Mosser  v.  Flake, 
258  111.  233,  101  N.  E-  540,  Ami.  Cas. 
1914B,  425. 

41.  111. — Simpson  v.  Simpson,  273 
111.  90,  112  N.  B  276;  Conzet  v.  Hib- 
ben,  272  111  508,  112  N.  E.  305,  Ann. 
Cas.  1918A,  1197.  Ind.— Fort  v.  White, 
54  Ind.  App.  210,  101  N.  E.  27.  la. 
In  re  Zachary's  Estate,  165  Iowa  309, 
145  N.  W,  883.  Md.— McCambridge  (•. 
Walraven,  88  Md.  378,  41  Atl.  928.  Neb. 
In  re  Kelley's  Estate,  175  N.  W.  653. 
N.  Y. — In  re  Richardson's  Will,  81 
Hun  425,  30  N.  Y.  Supp.  1008. 

42.  Camplin  v.  Jackson,  34  Colo. 
447,  83  Pac.  1017,  11  Prob.  Rep.  Ann. 
374. 

43.  Cal.— 7n  re  Moore's  Estate,  182 
Pac.  285.  111.— Conzet  v.  Hibben,  272 
111.  508,  112  N.  E.  305,  Ann.  Cas.  1918A, 
1197.  Me. — Cousens  V.  Advent  Church, 
93  Me.  292,  45  Atl.  43. 

See  infra,  I,  I,  6.  But  see  In  re 
Butt's  Estate,  173  Mich.  504,  139  N. 
W.  244;  Besancon  V.  Brownlson,  39 
Mich.  388,  must  clearly  revoke  former 
probated  will. 

44.  Simpson  v.  Simpson,  273  111.  90, 
112   N.  E.  276. 

[a]  An  unborn  child  is  not  bound 
by  the  probate  of  a  will  and  its  guar- 
dian may  later  have  the  probate  re- 
voked. In  re  Weed 'is  Estate,  107 
Misc.  595,  177  N.  Y.  Supp.  93. 

45.  Ala. — Sowell  v.  Sowell's  Admr., 
40  Ala.  243.  111.— Chandler  v.  Fisher, 
285  111.  57,  120  N.  E.  510.  Mont.— 
In  re  Charlebois'  Estate,  6  Mont.  373, 
12  Pac.  775. 
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interested  persons,  and  newly  discovered  evidence.**  But  probate 
should  not  be  rescinded  merely  to  permit  the  filing  of  a  caveat/'^  or 
to  review  errors  of  judgment,*^  though  in  some  jurisdictions  it  may 
be  annulled  or  vacated  if  clearly  shown  to  be  without  foundation  in 
law  or  fact,*'-'  or  where  the  order  was  improvidently  made.^'* 

(III.)     Time.      —  The  time  within  which  this  power  may  be  exercised 
is  subject  to  the  general  principles  elsewhere  treated,'^^  and  any  stat- 


[a]  Lack  of  Notice. — WTiere  a  per- 
son' entitled  to  notice  receives  none 
and  does  not  appear  or  waive  notice, 
the  court  is  without  jurisdiction  and 
the  order  of  probate  will  b©  set  aside 
when  the  matter  is  called  to  the 
court's  attention.  Mosser  v-  Flake,  258 
111.  233,  101  N.  E.  540  (legatee  whose 
interest  was  revolted  by  codicil).  Gor- 
den  r.  'fiorden,  205  III.  App.  77,  Bon 
and   only  heir. 

[b]  The  remedy  of  one  entitled  to 
notice  of  probate,  who  did  not  receive 
it,  is  to  move  to  vacate  the  probate. 
In  re  Johnson's  Estate,  105  Mdsc-  451, 
174  N.  Y.  Supp.  493,  OTder  af -firmed, 
188  App.  Div.  954,  176  N.  Y.  Supp.  905. 

46.  McNorton  v.  Eobeison,  31  N.  C. 
256;  Armstrong  v.  Baker,  31  N.  C. 
109. 

47.  Lederer  v.  Johannsen,  124  Md. 
453,  92  Atl.  1035.  But  see  cases  in 
preceding  and  following  notes. 

48.  See   infra,   this   note. 

[a]  "The  proceeding  cannot  be  used 
as  a  means  of  reviewing  the  decree  of 
the  Surrogate's  Court  for  errors  of 
judgment  as  to  questioins  of  law  or 
fact.  Such  errors  can  be  corrected  on- 
ly by  appeal."  Matter  of  Gaffney, 
116  App.  Div,  583,  101  N.  Y.  Supp. 
882,  affirmed,  189  N.  Y.  503,  81  N.  E. 
1165. 

49.  Merrill  Trust  Co.  v.  Hartford, 
104  Me.  566,  72  Atl.  745,  129  Am.  St. 
Eep.  415.  See  also  eases  cited  in  pre- 
ceding notes. 

50.  Larson  v.  How,  71  Minn.  250, 
73  N.  W.  966. 

51.  See  15  Standard  Proc.  186,  et 
seq. 

[a]  Before  Time  for  Appeal  Has 
Expired. — (1)  Rockwell  v.  Holden,  22 
R.  I.  243,  47  Atl.  543.  (2)  After  the 
statutory  period  for  appeal,  a  surro- 
gate's decree  cannot  be  iset  aside  in 
the  orphans,'  prerogative  or  chancery 
court.  In  re  Whitehead's  Estate,  85 
N.  J.  Eq.  114,  94  Atl  796.  And  the 
same  is  true  as  to  a  decree  of  the  or- 
phans' court. 
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[b]  Greneral  Statute. — After  Time 
for  Appeal. — Since  a  probate  court  is 
(since  St.  1891,  c.  415,  §  4)  one  of 
superior  and  general  jurisdiction,  it  is 
governed  by  the  same  rules  as  other 
courts  of  general  jurisdiction,  and  can- 
not therefore  vacate  its  final  judg- 
ment of  pFobate  after  the  time  for  ap- 
peal has  expired,  for  either  alleged 
falsity  or  suppression  of  testimony  at 
the  trial.  Renwick  v.  Macomber,  233 
Mass.  530,  124  N.  E.  670,  cititig  Zeitlin 
V.  Zeitlin,  202  Mass.  205,  88  N.  E.  762, 
132  Am.  St.  Rep.  490,  23  L.  R.  A.  (iM. 
S.)  569,  as  establishing  the  rule  for  all 
courts  of   general  jurisdiction. 

[c]  The  petition  to  rescind  an  order 
of  probate  for  lack  of  notice  must  be 
filed  within  the  time  allowed  for  ap- 
peal or  within  that  time  after  knowl- 
edge of  the  order,  or  if  fraud  is 
claimed,  within  a  reasonable  time  after 
discovery  of  the  fraud.  Didier  v.  Carr, 
115  Md.  264.  80  Atl.  92.5. 

[d]  Fraud. — Reasonable  Time  After 
Discovery. — An  application  to  Istrike 
out  a  decree  admitting  a  will  to  pro- 
bate after  contest,  on  the  ground  of 
fraud,  must  be  made  within  a  reason- 
able time  after  discovery  of  the  fraud; 
the  general  rule  being  that  an  appli- 
cation to  strike  out  a  judgment  must 
be  made  within  the  time  allowed  to 
take  an  appeal  after  knowledge  of  the 
facts  relied  upon.  McCambridg©  v, 
Walraven,  88  Md.  378,  41  Atl.  998; 
Houston  V.  Wilcox,  121  Md.  91,  88  Atl. 
32. 

[e]  Not  after  the  term,  (1)  unless 
the  order  is  void  (McCarty  v.  Me- 
Carty,  8  Bush  (Ky.)  504;  Walters  v. 
Ratliff,  5  Bush  (Ky.)  575;  Taylor  v. 
Tibbatts,  13  B.  Mon.  (Ky.)  177.  Com- 
pare 15  Standard  Proc.  187,  et  seq. 
or  (2)  all  the  parties  consent.  Louis- 
ville &  N.  R.  Co.  V.  Sanders'  Admr., 
19  Ky.  L.  Rep.  1941,  44  S.  W.  644. 

[f]  Apparent  laches  must  be  ex- 
plained and  excused  in  the  petition. 
McCambridge  V.  Walraven,  88  Md.  378, 
41  Atl.  928. 
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utes  prescribing  the  time.^^  But  it  is  not  governed  "by  the  statute 
prescribing  a  time  limit  for  contests  after  probate.^^ 

(IV.)  Procedure. —  The  matter  should  be  presented  to  the'  court  by 
a  direct  application,^*  ordinarily  in  the  form  of  a.  motion^^  or  rule  to 
show  cause,^''  or  other  method  conforming  to  the  practice  elsewhere 
discussed,"  and  setting  forth  the  facts  relied  upon.^^  None  of  the 
statutory  grounds  for  contest  need  be  alleged.^^  Only  a  party  or  per- 
son whose  interests  are  affected  by  the  decree  may  have  it  set  aside.®" 
All  the  interested  persons  should  be  made  parties  and  notified.^^ 

Objections  to  the  insufficiency  of  the  application  should  be  made  in 
an  appropriate  way.^^ 


52.  'See  the  statutes  and  In  re 
Kempthorne's  Estate  (la.),  175  N.  W., 
857;  In  re  Zaehary's  Estate,  165  Iowa 
309,  145  N.  W.  883.  Compare  McVeigh 
V.  Fetterman,  95  Ohio  St.  292,  116  N. 
E.   518. 

53.  Fort  V.  White,  54  Ind.  App.  210, 
101  N.  E.  27;  In  re  Zaehary's  Estate, 
165  Iowa  309,  145  N.  W.  883,  governed 
by  code  section  as  to  new  trial.  See 
infra,  I,  D,  3,  f. 

54.  Me  Cambridge  v.  Walraveu,  88 
Md.   378,  41   Atl.  928. 

[a]  A  caveat  is  not  a  direct  appli- 
cation even  though  it  asks  to  have  the 
order  admitting  to  probate  set  aside. 
McCambridge  -;;.  Walraven,  88  Md.  378, 
41  Atl.  928. 

[b]  Joinder. — A  caveat  and  proceed- 
ing to  set  aside  the  probate  already 
granted  after  trial  of  issues,  cannot  be 
joined,  since  one  is  a  collateral  and 
the  other  a  direct  attack  on  the  pro- 
bate. McCambridge  v  Walraven,  88 
Md.  378,  41  Ath  928.  See  also  Hop- 
kins v.  Lane,  6  Dem.  Surr.  12,  3  N.  Y. 
Supp.    661. 

[e]    Showing  Interested  Persons.  — 

"It  was  not  necessary,  though  such  is 
the  better  practice,  that  the  petition 
should  have  .disclosed  who  were  all  the 
parties  in  interest-  In  such  a  case, 
however,  all  the  parties  in  interest 
should  be  brought  to  the  notice  of  the 
court  in  som^  way,  and  be  regularly 
notified  of  the  -application.  Tiie  proper 
practice  in  this  regard,  is  designated 
in  Hill  r.  Hill's  Exr.,  6  Ala.  166.  It  is 
necessary  on  the  filing  of  the  petition, 
to  apply  to  the  judge  of  probate  for  a 
citation  to  the  executors  and  other  par- 
ties in  interest,  to  appear  on  the  day 
set  for  the  hearing,  and  show  cause 
why  the  probate  of  the  will  should  not 


be  vacated."  Sowell  v.  SoweU's 
Admr.,  40  Ala.  243. 

55.  Appeal  of  MeKellar,  118  Me. 
64,  105  Atl,  811,  rather  than  by  peti- 
tion to  have  the  jirobated  will  declared 
void.     See  cases  in  preceding  motes. 

56.  Davis  v.  Albritton,  127  Ga.  517, 
56  S.  E.  514,  119  Am.  St.  Kep.  352,  8 
L.  K.  A.  (N.  6)  820. 

57.  As    to    the    practice    generally, 

see  15  Standard  Proc.  199. 

58.  McCambridge  v.  Walraven,  88 
Md.  378,  41  Atl.  928.  /See  Sowell  v. 
Sowell,  40  Ala.  243,  and  21  Standard 
Proc.  217- 

[a]  Facts  constituting  a  prima  facie 
defense  to  the  probate  .should  be  set 
out.  In  re  Vodvarka's  Estate,  97  Neb. 
757,  151  N.  W.  298. 

59.  Fort  V.  White,  54  Ind.  App.  210, 
101  N.  E.  27. 

60.  See  15  Standard  Proc.  204, 
et  seq.,  and  Munnikhuysen  v.  Magraw, 
58  Md.  557. 

61.  Ala. — Sowell  v.  Sowell '.s  Admr., 

40  Ala.  243.  Mass.— Waters>  v.  'Stick- 
ney,  12  Allen  1,  90  Am.  Dec.  122.  N.Y. 
In  re  Hamilton's  Will,  2  Con.  Surr. 
268,  20  N.  Y.  Supp.   73. 

See  15  Standard  Proc.  208,  and 
infra,  1,  D,  3,  g  and  h. 

[a]  In  a  proceeding  to  set  aside  the 
probate  for  fraud  in  the  trial  of  the 
issues,  all  parties  alleged  to  have  been 
in  collusion  and  to  have  perpetrated 
the  fraud  should  be  joined  and  served 
(by  publication  if  necesisary).  Mc- 
Cambridge  V.    Walraven,    88    Md.    378, 

41  Atl.  928. 

62.  See  infra,  this  note,  and  15 
Standard  Proc.  227. 

Ja]^  By  motion  to  dismiss  the  ap- 
plication rnthcr  than  demurrer  which 
is     not     appropriate     to    Hie    orphans' 
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The  o  r  d  e  r  or  jiidgment  should  merely  be  that  the  former  decree  be 
vacated  and  aimulled.'^^ 

b.  In  Equity.  —  Unless  otherwise  provided  by  statute,*'*  a  court  of 
equity  has  no  jurisdiction  to  set  aside  the  decree  of  the  probate  court 
either  because  of  the  invalidity  of  the  v^^ill,  or  because  of  extrinsic 
fraud  in  the  procurement  of  the  decree.*'^  This  is  because  of  the  exclu- 
sive jurisdiction  originally  of  the  ecclesiastical  courts,  and  later  of  the 
probate  courts,  or  courts  vested  with  probate  jurisdiction,  under  the 
statutes  providing  a  system  for  probating  and  contesting  or  setting 


court-     McCam'bridge  v.  WaJraven,   88 
Md.  378,  41  Atl.  928. 

63.  Merrill  Trust  Co.  -v.  Hartford, 
10-i  Me.  566,  72  Atl.  745,  129  Am.  St- 
Eep.  415. 

64.  See  infra,  I,  D,  3,  c,  (11). 

65.  U.  S.— Ellis  V.  Davis,  109  IT.  S. 
485,  3  Sup.  Ct.  327,  27  L.  ed.  1006; 
Broderick's  Will  Case,  21  Wall.  503, 
23  L  ed.  599;  Gaines  v.  Chew,  2  How. 
619,  11  L.  ed.  402;  Stead  v.  Curtis,  205 
Fed.  439,  123  C.  C.  A.  507,  California 
law.  Ala. — Watson  v.  Bothwell,  11 
Ala.  650.  Ark.— Gray  v.  Parks,  94 
Ark.  39,  125  S.  W.  1023;  Elwell  T.  Tid- 
well,  20  Ark.  136.  Cal.— Langdon  v. 
Blackburn,  109  Cal.  19,  41  Pac  814; 
State  V.  McGlynn,  20  Cal.  233,  81  Am. 
Dec.  118.  See  Del  Campo  v.  Camarillo, 
154  Cal.  647,  98  Pae.  1049.  Co-mpare 
Nicholson  v.  Leath»»,  28  Cal.  App. 
597,  153  Pac.  965,  155  Pac.  98-  Colo.— 
Mitchell  V.  Hughes,  3  Colo.  App.  43, 
32  Pac.  185.  D.  C — Beyer  v-  LeFevre, 
17  App.  Cas.  238,  reversed  on  other 
grounds,  186  U.  S.  114,  22  Sup.  Ct. 
765,  46  L.  ed.  1080.  Ga.— Turner  V. 
Holbrook,  145  Ga.  603,  89  S-  E.  700 
(fraud  ini  execution  of  will) ;  Tudor  v. 
James,  53  Ga.  302.  Haw.— Akeau  v. 
lakona,  13  Haw.  216.  111.— Simpson  v. 
Simpson,  273  111.  90,  112  N.  E.  276; 
Mather  v.  Minard,  260  111.  175,  102 
N.  E.  1062  (neither  on  the  ground  that 
there  is  a  later  will  nor  that  the  pro- 
bated will'  had  been  ^altered) ;  Dibble  v. 
Winter,  247  111.  243,  93  N.  E.  145;  Sel- 
den  V.  Hlinois  Trust  &  Sav.  Bank,  239 
m.  67,  87  N.  E.  860,  130  Am.  St.  Eep. 
180.  Ind.— Crawfordsville  Tr.  Co.  v. 
Eamsey,  178  Ind.  258,  98  N.  E-  177; 
Morse  v.  Mbrse,  42  Ind.  365;  Goodrich 
i>.  Posey,  15  Ind.  392.  la.— Lynch  v. 
Miller,  54  Iowa  516,  6  N.  W.  740;  Ha- 
velick  V.  Havelick,  18  Iowa  414.  Kan, 
Dean  v.  Swavne,  67  Kan.  241,  72  Pa«. 
780;  Caeman''-y.  Van  Harke,  33  Kam.  333, 
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6  Pac.  620.  Ky.— Walters  v.  Eatliff,  5 
Bush  575.  Md.^Bradley  v.  Bradley, 
119  Md.  645,  87  Atl.  390;  Bradley  v. 
Bradley,  117  Md.  515,  83  Atl.  446. 
Mass. — Waters  f.  Stickney,  12  Allen  1, 

90  Am.  Dec.  122.  Miss. — Hamberlin  v. 
Terry,  7  How.  143.  Mo. — Hans  -v.  Hol- 
ler, 165  Mo.  47,  65  S.  W.  308;  Garland 
V.  Smith,  127  Mo.  583,  28  S.  W.  196, 
29  S.  W.  836;  Norton  v.  Paxton,  HO 
Mo.  456,  19 'S.  W.  807;  Lyne  v.  Mar- 
cus, 1  Mo.  410,  13  Am.  Dec.  509.  Neb. 
Loosemore  v.  Smith,  12  Neb.  343,  11 
N.  W.  493.  N.  J. — McCoirmack  v. 
Burns,  89  N.  J.  Eq.  274,  105  Atl.  70; 
Knikel  v.  Spitz,  74  N.  J.  Eq.  581,  70 
Atl.   992.     N.  Y.— See  Post  v.   Mason, 

91  N.  Y.  539,  43  Am.  Eep.  689,  and 
next  following  note.  N.  C. — ^See  Sum- 
ner V.  Staton,  151  N.  C  198,  65  S.  E. 
902,  18  Ann.  Cas.  802,  and  note.  S.  O. 
McDowall  V.  Peyton,  2  Desaus.  313. 
Tex. — Lewis  v.  Ames,  44  Tex.  319. 
Utah. — In  re  Miller's  Estate,  31  Utah 
415,  88  Pac.  338.  Vt.— Missionary 
Soc.  V-  Eells,  68  Vt.  497,  35  Atl.  463, 
54  Am.  St.  Eep.  888,  1  Prob.  Eep.  Ann. 
84.  Va. — Queensbury  v.  Vial,  123  Va. 
219,  96  S.  E.  173.  Wash.— In  re  Ho- 
schedd's  Estate,  78  Wash.  309,  139  Pac. 
61;  State  ex  rel.  Wood  v.  Superior 
Court,  76  Wash.  27,  135  Pac.  494.  Wis. 
Archer  v.  Meadows,  33   Wis.  166. 

[a]  "It  is  a  rule,  recognized  both 
in  England  and  in  this  country,  that 
courts  of  equity  have  no  jurisdiction, 
independent  of  statute,  in  actions  to 
revoke  the  probate  of  wills.  Gaines 
V.  Fuentes,  92  U.  S.  10,  23  L.  ed.  524; 
Broderick's  Will,  21  Wall.  503,  22  L. 
ed.  599;  2  Pom.  Eq.  §  913;  Archer  V, 
Meadowis,  33  Wis.  166;  Webb  v.  Cal- 
verdon  2  Atk,  424;  Luther  r.  Luther, 
122  111.  558,  13  N.  E.  166."  Craw- 
fordsville Tr.  Co.  D.  Eamsey,  178  Ind. 
258,  98  N.  E.  177. 

rbl  Fraud  Intrinsic  or  Extrinsic— 
I  Stead  V.   Curtis,  205  Fed.  439,    123   C. 
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aside  wills  both  of  realty  and  personalty ,^^  and  because  there  is  an 
adequate  legal  remedy  in  the  latter  courts,^^  which  ordinarily  possess 


C.  A.  507;  In  re  Hoiselieid's  Estate,  78 
Wash.  309,  139  Pac.  61. 

[c]  In  Tennessee  probate  in  com- 
mon form  may  be  set  aside  in  chan- 
cery. State  V.  Goodman,  133  Tenn.  375, 
181  S.  W.  312.  And  there  is  jurisdic- 
tion on  the  ground  of  fraud.  Smith  v. 
Harrison,  2  Heisk.  (Tenn.)  230.  Compare 
Townsend  v.  Townsend,  4  Coldw.  70,  94 
Am.  Dec.  185;  Burrow  V-  Eagland,  6 
Humph.   (Tenn.)  481. 

66.     See  cases  in  preceding  note  and 
the   following:     Md. — Bradley    v.   Brad- 
ley, 119  Md.  645,  87  Atl.  390;   Bradley 
V.   Bradley,   117   Md.  515,  83   Atl.   446. 
Mo.-'-Stowe  v.  Stowe,  140  Mo.  594,  41 
S.  "W.  951.  N.  J. — McOormack  v.  Burns, 
89  N.  J.  Eq.  274,  105  Atl.  70. 
See  supra,  I,  t>,  2,  a. 
[a]    Speaking  of  the  attempts  to  in- 
voke  the   jurisdiction   of   chancery   on 
the    ground  of   fraud  to  set  aside    the 
probate  of  a  will,  the  court  in  State  v. 
McGlynn,  20  Cal.  233,  81  Am.  Dec.  118, 
says:    "But   in   these    cases   the    relief 
sought  has  been  uniformly  denied,  for 
the  reason   that  the   court   of  chancery 
has  no  power  to   determine  the  validity 
of  a  will.     However  comprehensive  the 
jurisdiction  may  be  to  set  aside  other 
fraudulent  instruments,  all  control  over 
wills  has  been  disavowed  by  the  court 
of   chancery.     *  *  *     Upon    examining 
the  decisions  of  the  Supreme  Court  of 
the   United   States   and    of    the    courts 
of   the  several   states,  it  will   be  found 
that  they  have  uniformly  held  that  the 
principles    established    in    England    ap- 
ply  and   govern   the   cases   arising   un- 
der the  probate  laws  of  this  country; 
and   that  in  the  United   States,  when- 
ever the  power  to  probate  a    will     is 
given  to  a  probate  or  surrogate 's  court, 
the  decree  of  such  court  is    final     and 
conclusive,    and  not    subject,  except  on 
an    appeal    to    a    higher    court,    to    be 
questioned   in    any    other    court,    or   be 
set   aside   or  vacated  by  the   court    of 
chancery    on   any  ground."     Quoted   in 
In  re  Hoscheid's  Estate,  78  Wash.  309, 
139  Pac.  61.     See  also  Stead   r.  Curtis, 
205  Fed.  439,  123  C.  C.   A.  507. 

fb]  "A  distinction  isi  made  by  some 
courts  that,  where  the  probate  court 
can,  if  timely  invoked,  give  adequate 
relief,  and  try  out,  by  way  of  contest 
OX    objection     to    the   probate,     every 


question  sought  to  be  raised   in  equity, 
then   the   court   of   equity   will   not   en- 
tertain jurisdictioii  for  the  reason  that 
there   is   an    adequate   remedy   in     the 
probate    court,    which,    if    not    invoked 
within     the    statutory     period,    is  for- 
ever  lost;    but   if,    on   the   other    hand, 
the  question  cannot  be  tried  or  deter- 
mined  in   the  probate   court,   as   where 
the  claimant  under  the  will  also  claims 
by    deed    from    the  testator,  a  court  of 
equity    will    entertain    jurisdiction    to 
set    aside    the    deed,    and    having      ac- 
quired   jurisdiction,    will    also     cancel 
the    will.     Sumner   v.    Stanton,    151    N. 
C:  198,  65  S.  E.  902;  18  Ann.  Cas.  802; 
Barnesly  v.  Powel,  1  Ves.  Sr.  284.    In 
this  istate,  however,  >as  we   have  seen, 
the  probate  court  is  the  superior  court, 
with  general  jurisdiction,  both  legal  and 
equitable.     Anything  going  to   the  va- 
lidity  of    the  will  at    the  time   of  pro- 
bate may  be   tried   out  in  that   court, 
and  in  that  proceeding,  and  either  legal 
or    equitable   relief    granted,    according 
to  the  circumstances.     The  remedy    ac- 
corded   by    our    statute    providing    for 
the   contest  of  a  will  is  therefore  full, 
complete,    and    adequate,     if     invoked 
withinj  the   time   fixed   by  the    statute. 
The    limitation,   being    absolute    except 
as  to   certain   persons  under  disability, 
must  therefore  apply  alike  to  contests 
upon  equitable,   as  well  as  upon  legal 
grounds."     In  re  Hoscheid's  Esta/te,  78 
Wash.  309,  139  Pac.  61. 
67.     See   infra,  this  note, 
[a]    Only  Where  No  Adequate  Legal 
Remedy. — A    court  of   equity   may   va- 
cate judgments  of  a  court  of  law  and 
grant     new    trials    therein    where    the 
judgments    have    resulted    by    mistake, 
fraud,    or  accident   unmixed  with  neg- 
ligence   or  fault;    but  this    relief  may 
be    granted    only    where    no    adequate 
remedy  at  law  exists  as  by  appeal  or 
by  motion  to   set  aside  the  judgment. 
Hence  the  snperior  court  cannot  enter- 
tain   a  bill    in    chancery    to    vacate    a 
judgment    denying  probate  in  the  coun- 
ty  court   since   the  latter   may   on   mo- 
tion set  aside  its  own  judgment.  Simp- 
son V.  Simpson,  273  111.  90,  112  N.    E. 
276. 

fb")  In  New  York  (1)  at  one  time 
equitable  relief  could  be  obtained  un- 
der   some    circumstances    in    eases     of 
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tho  power,  -whether  equitable  or  otherwise,  of  setting  aside  decrees  pro- 
batinsir  or  donyins:  probate  to  wills.'^^  "Where  no  sneh  power  exists  it 
lias  been  hehi  tliat  equity  may  afford  relief  under  proper  circum- 
stances,''^ though  ji-enerally  the  statutory  provisions  as  to  probate  and 
contest  are  deemed  exclusive  of  any  other  relief/"  And  it  has  been 
intimated  that  equity  might  grant  relief  by  in  case  of  fraud  holding 
the  guilty  parties  as  trustees  for  the  injured  person/^  but  this  is  not 
supported  by  the  authorities.^^ 

3,  Contest  After  Probate.  —  a.  Generally.  —  At  common  law,  so 
far  as  personalty  was  concerned,  the  right  of  contest  consisted  of  the 
riglit  to  require  proof  in  solemn  form/^  As  to  realty  there  was  no 
probate  in  rem  and  its  validity  could  be  contested  whenever  it  was 
offered  in  evidence/*  Probate  is  now  generally  necessary  as  to  both 
realty  and  personalty,'^^  and,  in  most  states,  is  collaterally  conclusive 
as  to  both,"''  and  in  a  majority  of  states  the  practice  of  requiring  proof 
in  solemn  form  of  wills  probated  in  common  form  has  been  abolished 
and  substituted  by  a  statutory  contest  after  probate  under  conditions 
which  vary  somewhat  with  the  statutes/^    But  in  some  jurisdictions 


realty,  as  to  whicli  probate  decrees 
■were  not  conclusive,  as  where  legal 
relief  was  inadequate  or  a  multiplicity 
of  suits  would  be  avoided.  See  Ander- 
son V.  Anderson,  112  N.  Y.  104,  19 
N.  E.  427,  2  L.  E.A.  175;  Brady  v.  Me- 
Cosker,  1  N.  Y.  214,  3  Denio  610,  4 
How,  Pr.  291;  Irving  v.  Bruen,  110 
App.  Div.  558,  97  N.  Y.  Supp.  180 
(affirmed,  186  N.  Y.  605,  79  N.  E. 
1107).  Wallace  v.  Payne,  14  App. 
Div.  597,  43  N.  Y.  Supp.  1119;  Thomas 
V.  Thomas,  9  App.  Div.  487,  41  N.  Y. 
Supp.  276.  (2)  But  since  the  change 
in  the  law  putting  wills  of  realty  on 
the  sa»me  basis  as  wills  of  personalty, 
such  jurisdiction  no  longer  exists. 
Sherwood  v.  Sherwood,  85  IMisc.  99,  147 
N.  Y.  Supp.  205. 

68.  See  supra,  I,  1>,  2,  a;  infra 
I,  D,  3,  a;  and  Ind. — Burnett  V.  Mil- 
nes,  148  Ind.  230,  46  N.  E.  164.  la.— 
In  re  Kempthorne's  Estate,  175  N.  W. 
857.  Neb--In  re  Kelly's  Eistate,  175 
N.  W.  653. 

69.  Smith  V.  Boyd,  127  Mich.  417, 
88  N.  W.  953. 

70.  See  cases   supra,  this  section. 

71.  See  the  following:  Cal. — Sohler 
V.  Sohler,  135  Cal.  323,  67  Pac.  282,  87 
Am.  St.  Rep.  98.  N.  J.— MeCormack 
V.  Burns,  89  N.  J.  Eq.  274,  105  Atl. 
70,  citing  Mellor  v-  Kaighn,  ^.9  JS  ,i. 
L.  543,  99  Atl.  207.  N.  C— Sum.ner  v. 
Staton,  151  X.  C.  198,  65  S.  E.  902,  18 
Ann.  Cas.  802. 

72.  See    cases   supra,    this     section, 
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and  Broderick's  Will  Case,  21  Wall. 
(U.  S.)  503,  23  L.  ed.  599;  Allen  v. 
McPherson,  1  H.  L.  Cas.  191,  9  Eng. 
Reprint  727,  refusing  to  follow  Bar- 
nesly  v-  Powel,  1  Ves.  Sr.  284,  27  Eng. 
Reprint  1034. 

Compare  Nicholson  v.  Leatham,  28 
Cal.  App.  597,  153  Pae.  965,  155  Pac. 
98. 

73.  See  supra,  I,  A,  4. 

74.  Ravenscroft  v-  Stull,  280  111. 
406,  117  N.  E.  602,  Ann.  Cas.  1918B, 
1130.     See  supra,  I,  A,  2. 

75.  See  supra,  I,  A,  2. 

76.  See  infra,  I,  I,  8. 

77.  See  the  statutes  and  infra,  thia 
section.  See  also  Ala. — Lyons  v.  Camp- 
bell, 88  Ala.  462,  7  So.  250.  Cal.— 
Estate  of  Baker,  170  Cal.  578,  150  Pac 
989;  State  v.  McGlynn,  20  Cal.  233,  81 
Am.  Dec.  118.  Colo. — In  re-  Dunphy's 
Will,  60  Colo.  196,  153  Pac.  89.  Fla. 
Newman  v.  Smith,  77  Fla.  633,  667, 
688,  82  So.  236.  la.— Kelly  v.  Kelly, 
158  Iowa  56,  138  N.  W.  851.  Kan.— 
Bethany  Hosp.  Co.  v.  Hale,  69  Kan. 
616,  77  Pac.  537.  Mont.— In  re-  Mur- 
phy's- Estate,  188  Pae.  146.  N.  M.— 
Miera  v.  Akers,  25  N.  M.  508,  184  Pac. 
817,  Ohio, — Kelley  v.  Hazzard,  96  Ohio 
St.  19,  117  N,  E.  182.  Wash.— In  re 
Hoscheid's  Estate,  78  Wash.  309,  139 
Pac.  61. 

[a]  ''Will  contests,  in  modern  form, 
were  unknown  to  the  common  law. 
*  *  *  The  scope  and  effect  of  the 
modern  statutory  contest  of  wills  close- 
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proof  in  common  and  solemn  form  has  been  retained,  though  usually 
with  statutory  modifications  which  make  the  proceedings  after  pro- 
bate similar  to  the  ordinary  contest/®  The  statutory  provisions  as  to 
contest  generally  apply  to  foreign  wills  and  to  A\ills  already  probated 
elsewhere,  except  in  so  far  as  such  foreign  probate  is  conclusive.'^^  The 
contest  after  as  well  as  before  probate  may  be  confined  to  part  of  the 
will  under  proper  circumstances.®" 

b.  Where  State  Is  a  Benejiciary.  —  Although  a  state  cannot  be 
sued  without  its  consent,®^  the  fact  that  it  is  one  of  the  beneficiaries 
under  the  alleged  will  and  must  therefore  be  made  a  defendant  does 
not  prevent  a  contest,  at  least  if  it  has  not  come  into  possession  of  the 
bequest  and  there  is  no  statutory  or  constitutional  provision  forbid- 
ding making  the  state  a  party  defendant.®^ 

e.  Jurisdiction.  —  (i.)  Generally.  —  The  action  to  contest  after  pro- 
bate, being  ordinarily  purely  statutory,  can  be  maintained  only  in  the 
court  within  the  time,  and  upon  the  grounds  and  limitations  specified 
in  the  statute.®^    Under  some  statutes  the  proceeding  is  instituted  in 


ly  correspond  to  the  probate,  in  solemn 
form,  by  the  ecclesiastical  courts  of 
testaments  bequeathing  personalty,  ex- 
cept that  modern  contests  determine 
the  validity  of  the  will  as  to  all  the 
property  disposed  of,  instead  of  limit- 
ing the  judgment  to  personalty,  and 
except,  further,  that  in  most  jurisdic- 
tions statutory  contests  must  be  filed 
within  a  comparatively  short  period 
(in  Indiana  three  years)  after  the 
'common'  or  ex  parte  probate."  Craw- 
fordsville  Tr.  Co.  v.  Eamsey,  178  Ind. 
258,  98  N.  E.  177. 

[b]  Constriaction  of  statutes  taken 
from  other  states  should  be  followed. 
Wood  V.  Wood,  25  Wyo.  26,  164  Pac 
844,  following  California  authorities. 
See  supra  I,  C,  1. 

[c]  A  will  which  makes  no  other 
disposition  of  property  than  the  law 
would  make  is  a  nullity  and  not  sub- 
ject to  contest.  Wheeler  v.  Loesch,  51 
Ind.  App.  262,  99   N.  E.  502. 

78.  See  the  statutesjignd  infra,  this 
section.  See  also  .lenkins  v.  Jenkins 
(Ark.),  222   S.  W.  714. 

[a]  Proof  in  solemn  form  may  be 
required  by  interested  persons,  within 
seven  years.  Hooks  v.  Brown,  125  Ga. 
122,  53  S.  E.  583. 

[b]  Caveat. — After  proof  in  common 
form  before  the  clerk,  the  effect  of  a 
caveat  is  to  require  the  instrument  to 
be  proved  again  in  solemn  form  in  term 
time  before  a  jury.  Phifer  v.  Mullis, 
167  N.  C.  405,  83  S.  E.  582. 

[c]  When  the  clerk  reports  bis  action 


on  the  will  in  vacation  to  the  next 
session  of  the  court  any  person  inter- 
ested may  appear  and  object  to  the  pro- 
ceedings before  the  clerk,  in  which 
event  the  court  must  hear  and  deter- 
mine the  .matter  as  though  the  applica- 
tion for  probate  had  been  made  there 
originally.  Ropar  v.  Eopar,  78  W.  Va. 
228,  88  S.  E.  834. 

79.  See  Dibble  v.  Winter,  247  111. 
243,  93  N.  E.  145,  and  infra,  I,  L,  3,  c. 
But  see  Woofter  v.  Matz,  71  W.  Va. 
63,   76  S.  E.  131. 

80.  See  supra  I,  C,  10,  a;  I,  C,  12, 
b;    and   infra,  I,  D,  3,  m,   (I). 

81.  See  the  titles  "States  and  Ter- 
ritories;"  "United  States." 

82.  Hogston  v.  Bell,  185  Ind.  536, 
112  N.  E.  883,  since  the  proceeding  is 
one  in  rem. 

[a]  "A  will  contest  is  not  in  the 
proper  sense  a  suit  against  an  individ- 
ual, but  constitutes  an  attack  on  the 
instrument  iri  question  for  the  purpose 
of  determining  who  is  entitled  to  the 
estate  of  the  decedent.  It  is  a  pro- 
ceeding in  rem  *  *  *^  and  an  adjudi- 
cation that  an  alleged  will  is  invalid 
does  not  operate  to  divest  those  named 
therein  as  beneficiaries  of  any  rights, 
for  the  reason  that  none  are  conferred 
on  them  by  a  void  instrument."  Hog- 
ston V.  Bell,  185  Ind.  536,  112  N.  E. 
883. 

83.  Cal.— Estate  of  Baker,  170  Cal. 
578,  150  Pa<?.  989.  111.— Luther  V. 
Luther,  122  111.  558,  13  N.  E.  166.  Ind. 
Fort  V.  White,  54  Ind.  App.   210,   101 
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the  snnip  court  in  wliieh  tlie  Avill  was  probated;^*  under  others  it  is  in 
a  different  tribunal/^ 

(n.)  In  Equity.  —  As  already  shown,^*'  there  is  generally  no  juris- 
diction 1)1  equity  to  set  aside  or  revoke  the  probate  of  a  will.  In  some 
states,  however,  jurisdiction  of  the  statutory  contest  after  probate,  is 
vested  in  the  chancery  court.®^  Since  this  jurisdiction  is  not  inherent 
but  is  purely  statutory,  it  is  strictly  limited  by  the  statute  and  the 
conditions  therein  imposed,^^  and  is  confined  to  the  matters  and  issues 


N.   E.   27.     Ohio. — McVeigh   v.   Fetter- 
man,   95   Ohio   St.   292,   116   N.   E.   518. 
Pa.— McCay    v.    Clayton,    119    Pa.    133, 
12  Atl.  860. 
See  infra,  this  section. 

[a]  The  county  court  has  jurisdic- 
tion of  a.  petition  to  declare  a  will 
void  and  vacate  the  probate  thereof. 
In  re  McGinnis'  Estate,  91  Ore.  407, 
179  Pac.  254. 

[b]  A  city  court  which  "by  statute 
is  given  concurrent  jurisdiction  with 
the  circuit  court  sitting  in  the  city,  in 
all  civil  cases,  both  law  and  chancery, 
has  jurisdiction  of  a  chancery  suit  to 
contest  a  will,  which  is  a  special  stat- 
utory suit  of  the  same  nature  as  the 
common  law  method  of  trying  the  va- 
lidity of  a  will.  Ravenscroft  v.  Stull, 
280  111.  406,  117  N.  E.  602,  Ann.  Cas. 
1918B,  1130. 

[c]  Action  in  the  common  pleas 
may  be  brought  after  probate  in  either 
the  probate  court  or  the  common  pleas 
court  on  appeal  thereto.  Chilcote  v. 
Hoffman,  97  Ohio  St.  98,  119  N.  E.  364, 
L.  R.  A.  1918D,  575. 

[d]  The  district  court  has  no  juris- 
diction of  a  suit  to  'annul  probate  of 
will  except  by  appeal  or  certiorari  from 
the  county  court.  Hilgers  v.  Hilgers 
(Tex.  Civ.  App.),  159  S.  W.  851. 

84.  See  Cal.  Code  Civ.  Proc.  §  1327. 

85.  See  the  statutes  and  infra,  this 
section. 

86.  See  supra,  I,  D,  2,  b. 

87.  See  the  statutes  and  infra,  this 
section.  See  also  U.  S. — Stead  D:  Cur- 
tis, 191  Fed.  529,  112  C.  C.  A.  463; 
Carrau  v.  O'Callighan,  125  Fed.  657, 
60  C.  C.  A.  347  (affirmed,  199  U.  S.  89, 
25  Sup.  Ct.  727,  50  L.  ed.  101);  Pulver 
V.  Leonard,  176  Fed.  586.  Ala,.— Ex 
parte  Walter,  202  Ala.  281,  80  S.  E. 
119;  Kaplan  v.  Coleman,  180  Ala.  267, 
60  So.  885;  Knox  v.  Paull,  95  Ala.  505, 
11   So.   156,   discussing  origin,    history 
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and  purpoise  of  Alabama  code  provi- 
sion, m. — Cowling  V.  Gilliland,  275 
111.  76,  113  N.  E.  987;  Simpson  v. 
Simpson,  273  111.  90,  112  N.  E.  276; 
Dibble  V.  Winter,  247  111.  243,  93  N. 
E.  145;  Wright  r.  «Simpson,  200  111. 
56,  65  N.  E.  628;  Bradford  v.  An- 
drews, 20  Ohio  St.  208,  5  Am.  Rep. 
645;  Bro-v^  v.  Griflaths,  11  Ohio  St. 
329.  Va.— Queensbury  i>.  Vial,  123  Va. 
219,  96  .S.  E.  173.  W.  Va.— Ropar  v. 
Ropar,  78  W.  Va.  228,  88  S.  E.  834; 
Woofter  V.  Miatz,  71  W.  Va.  63,  76  S. 
E.  131  (jurisdiction  extends  to  orig- 
inal probate  of  foreign  will  but  not 
to  ancillary  probate);  Couch  v.  East- 
ham,  27  W.  Va.  796,  55  Am.  Rep.  346. 
88.  Ala.— Ea;  parte  Walter,  202 
Al-a.  281,  80  So.  119.  111.— Lewark  v. 
Dodd,  288  111.  80,  123  N.  E.  260;  Kelly 
V.  Kelly,  285  111.  72,  120  N.  E.  515; 
Ravenscroft  v.  Stull,  280  111.  406,  117 
N.  E.  602,  Ann.  Cas.  1918B,  1130; 
Dibble  V.  Winter,  247  111.  243,  93  N. 
E.  145.  la. — In  re  Kempthorne's 
Estate,  175  N.  W.  857.  W.  Va.— Ropar 
V.  Ropar,  78  W.  Va.   228,  88  S.  E.  834. 

[a]  It  is  not  a  vested  right.  Dibble 
V.  Winter,  247  111.  243,  253,  93  N.  E. 
145. 

[b]  In  Virginia  the  only  statutory 
jurisdiction  conferred  on  equity  courts 
as  to  probate  of  wills  is  that  given  by 
§  2544  of  the  Code.  "Under  this  'sec- 
tion, where  there  has  been  an  ex  parte 
probate  in  a  court,  any  person  inter- 
ested who  is  not  a  party  to  the  pro- 
ceedings may,  within  two  years,  file 
a  bill  ta  impeach  or  establish  the  will. 
A  bill  praying  for  an  issue  devisavit 
vel  non  cannot  be  filed  where  the  will 
has  been  admitted  to  probate  before 
the  clerk  and  no  appeal  has  been  tak- 
en, nor  can  it  be  filed  where  the  per^ 
sons  interested  in  the  probate  have  been 
summoned  and  contested  the  validity 
of  the  will."  Queensbury  v.  Vial,  123 
Va.  219,  96  S.  E.  173.  See  also  Saun- 
ders V.  Link,  114  Va.  285,  76  S.  E.  327. 
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arising  on  the  probate  of  a  will.^^ 

(HI.)  Venue.  —  The  venue  of  the  contest  is  determined  by  the  stat- 
utes,^°  and  the  general  principles  elsewhere  discussed.^^  The  venue  of 
the  action  may  be  changed  pursuant  to  the  statute  governing  change 
of  venue  in  civil  actions.^^ 

d.  Nature  and  Effect  of  the  Proceedings.  —  The  proceeding  to  con- 
test after  probate  is  purely  statutory ,^^  even  where  jurisdiction  is 
given  to  the  chancery  court.^*  Its  nature  and  effect  depend  largely 
upon  the  statutes  creating  it  and  prescribing  its  limitations.^^  They 
may  be  such  as  to  make  the  proceeding  one  inter  partes,  the  result  of 
which  does  not  conclude  other  interested  persons  not  cited  or  made 
parties.^^  Generally,  however,  the  proceeding  is  one  in  rem  to  that 
extent  at  least,^''  though  in  some  other  aspects  it  may  assume  the 
character  of  a  proceeding  inter  partes.^^    In  some  states  a  contest  is 


89.  Dibble  v.  Winter,  247  111.  243, 
250,  93  N.  E.  145.  See  supra,  I,  C,  10, 
a,  and  infra,  I,  D,  3,  m. 

[a]  The  statute  merely  confers  up- 
on the  chancery  court  the  jurisdiction 
of  the  prbbate  court,  which  is  there- 
fore a  limited  and  special  statutory 
jurisdiction.  The  only  questiton  opeo 
for  adjudication,  is  "will  or  no  will." 
The  rights  inter  partes  cannot  be  ad- 
judicated. Ex  parte  .Walter,  202  Ala. 
281,  80  So.  119. 

90.  See  the  statutes. 

[a]  Where  the  state  or  an  officer  or 
department  thereof  is  a  beneficiary, 
the  action  must  be  brought  i«a  the  su- 
perior court  of  Marion  county,  which 
shall  have  jurisdiction  to  determine  the 
rights  Off  all  interested  parties.  Burn's 
Ann.  Stat.   (Ind.)    §   3154. 

[b]  Where  Material  Defendant  Re- 
sides.— Under  a  statute  permitting  the 
bill  to  be  filed  in  the  district  of  pro- 
bate or  in  the  district  where  a  mater- 
ial defendant  resides,  a  person-  who 
is  in  the  same  situation  as  the  con- 
testant in  that  neither  are  beneficiaries 
under  the  will  but  both  would  take 
as  heirs  or  distributees  in  the  event 
of  inifestacy,  is  not  a  material  de- 
fendant. Crawford  v.  Walter,  202  Ala, 
235,  80  So.  73. 

91.  See  the  title   "Venue." 

92.  Fort  V.  White,  54  Ind.  App.  210, 
101   N.  E.    27. 

93.  Evansville  Ice  &  Cold  Stor.  Co. 
i\  Winsor,  148  Ind.  682,  48  N.  E.  592. 
See  supra,  I,   D,  3,  d. 

94.  Sco  supra,  1,  D,  3,   c,   (II). 

95.  See   the    statutes. 

96.  U.  S.— McArthur  v.  Scott,  113 
U.    S.  340,  5  Sup.  €'t.   652,   28  L.   ed. 


1015  (under  Ohio  statute),  reversing 
McArthur  v.  Allen,  3  Fed.  313.  Ind.— 
See  Burn's  Ann.  St.  §  3157;  Prebster 
V.  Henderson,  186  Ind.  21,  113  N.  E. 
241,  114  N.  E.  691.  Compare  Hogston 
V.  Be41,  185  Ind.  536,  112  N.  E.  883.  la. 
Busse  V.  Schaeffer,  128  Iowa  319,  103 
N.  W.  947.  Ohio. — Reformed  Presby. 
Church  V.  Nelson,  35  Ohio  St.    638. 

97.  iSee  sv/pra,  I,  A,  5;  infra,  I,  D, 
3,  h;  I,  I,  4;  and  the  following:  Ala. 
Ex  parte  Walter,  202  Ala.  281,  80  So. 
119;  Kaplan  v.  Coleman,  180  Ala.  267, 
60  6o.  885;  McCann  .f.  Ellis,  172  Ala. 
60,  55  So.  303;  Martin  v.  King,  72  Ala. 
354.  Cal.— Estate  of  Baker,  170  Cal. 
578,  150  Pac.  989.  Mass.— Old  Colony 
Trust  Co.  V.  Wallace,  212  Mass.  335, 
98  N.  E.  1035. 

[a]  A  chancery  contest  "is  in  the 
nature  of  a  proceeding  in  rem.  If 
successful,  the  decree  is  conclusive  that 
there  is  no  will  either  in  whole  or  in 
part  as  the  contest  may  be  framed  amd 
the  proof  may  show."  Kaplan  v, 
Coleman,  180  Ala.  267,  60  So.  885. 

98.  Ex  parte  Walter,  202  Ala.  281, 
80  So.  119,  (since  persons  with  adverse 
interests  are  made  parties) ;  DeslondS 
V.  Darrington's  Heirs,  29  Ala.  92; 
Coalter's  Exr.  v.  Bryan,  1  Gratt.  (42 
Va.)    18. 

[a]  But  the  estate  is  not  interested 
for  the  result  cannot  affect  the  quan- 
tum of  the  estate.  Frederick  r.  Wil- 
bourne,  198  Ala,  137,   73  So.  442. 

As  to  parties,    sec   infra,  I,  D,   3,  h. 

fb]  The  proponent  and  contestant 
are  so  far  adverse  parties  that  the 
former  may  file  interrogatories  under 
the  statute,  which  the  latter  must  aiU- 
swer.  Old  Colony  Trust  Co.  v.  Wallace, 
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regarded  as  a  special  procceding,^^  though  in  others  or  for  some  pur- 
poses it  is  a  civil  action.^  Under  some  statutes  it  is  in  the  nature  of 
an  appeal  with  a  trial  de  novo,=  but  generally  it  is  treated  not  as  an 
appeal  but  as  an  independent  action  or  proceeding.^  The  proceedings 
are  not  ordinarily-  regarded  as  equitable  in  their  nature,*  even  when 
by  statute  they  are  in  a  chancery  court,'^  though  in  some  jurisdictions 
they  are  so  regarded/  or  are  expressly  made  such/ 

Effect  on  Probate.  —  The  mere  initiation  of  a  contest  does  not  oper- 
ate to  set  aside  the  order  probating  the  will ;  that  is  only  accomplished 
bv  a  successful  termination  of  the  contest,^  though  the  rule  is  other- 


212  Mass.  335,  OS  N.  E.  1035. 

As  to  admissions  and  agreements, 
see  ftnpra,  I,  A,  9,  and  infra,  I,  D,  3, 
m,  (II). 

99.  Crawfordsville  Tr.  Co.  v.  Ram- 
scy,  178  Ind.  258,  98  N.  E.  177;  In  re 
Zimmerman's  Will,  104  Misc.  516,  172 
N.  Y.  Supp.  80,  even  though  a  jury 
may  be  had. 

1.  Chileote  v.  Hoffman,  97  OhiO'  St. 
98,  119  N.  E.  364,  L.  E.  A.  1M8D, 
575. 

[a]  "A  formal  proceeding  by  a 
civil  action."  Wright  v.  Young,  75 
Kair.  287,  89  Pac.    694. 

[b]  WMle  often  spoken  of  as  a 
special  statutory  proceeding,  it  is  a 
civil  action,  expressly  made  so  by  the 
statutes,  which,  however,  provide  a 
trial  procedure  different  from  ordinary 
actions.  Clark  v.  McFarland,  99  Ohio 
St.  100,  124  N.  E.  164. 

[c]  Change  of  Venue.— An  action 
to  contest  or  set  aside  probate  is  a 
"civil  action"  within  the  meaning  of 
the  change  of  venue  statute.  Fort  v. 
White,  54  Ind.  App.  210,  101  N.  E. 
27. 

2.  See  tTie  statutes  and  infra,  this 
note. 

[a]  Under  the  Missouri  statutes  the 
filing  of  a  contest  in  the  circuit  court 
operates  as  an  appeal  with  a  trial  de 
novo  and  ipso  facto  revokes  the  prob- 
ate and  the  letters  testamentary  issued 
in  the  probate  court.  The  latter  retains 
jurisdiction  of  the  estate  and  may  ap- 
point a  temporary  administrator,  but 
jurisdiction  of  the  probate  of  the  will 
is  transferred  to  the  circuit  court  and 
the  question  must  be  tried  anew.  John- 
son v.  Brewn,  277  Mo.  392,  210  S.  W. 
55. 

3.  Chileote  v.  Hoffman,  97  Ohio  St. 
98,  119  N.  E.  364,  L.  R.  A.  1918D,  575. 
Compare    Carrau    v.    0 'Callig'han,    125 
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Fed.  657,  60  C.  C.  A.  347,  668  (of- 
firm&i,  199  U.  iS.  89,  25  Sup.  Ct.  727, 
50  L.  ed.  101);  In  re  Joseph's  Estate, 
118    Cal.  660,  50  Pac.  768. 

4.  Crawfordsville  Tr.  Co.  v.  Eam- 
sey,  178  Ind.  258,  98  N.  E.  177. 

Jury  trial,  see  infra,  I,  D,  3,  n,  (II). 

5.  See  supra,  I,  D,  3,  c,  (II). 

[a]  On  a  bill  to  impeach  or  establish 
a  will  the  court  can  exercise  only  the 
special  statutory  powers  conferred  on 
it,  namely  the  determination  of  the 
question  whether  the  instrument  in 
question  is  the  last  will  of  the  dece- 
dent. No  other  relief  can  be  granted. 
Harris  v.  Wyatt,  113  Va.  254,  74  S.  E. 
189.    See  supra,  I,  D,  3,  e,  (II). 

6.  See  Idaho. — Pedersen  v.  Moore, 
32  Idaho  420,  184  Pac.  475.  Mo.— Lilly 
V.  Tobbein,  103  Mo.  477,  15  S.  W.  618, 
23  Am.  St.  Eep.  887;  Eddie  v.  Parke's 
Exr.,  31  Mo.  513.  Wash.— In  re  Clay- 
son's  Estate,  26  Wash.  253,  66  Pac. 
410. 

[a]  "The  Orphans'  Court  within  its 
jurisdiction  is  a  court  of  equity  *  *  * 
though  not  technically  so  called,  and 
proceedings  therein  on  will  contests 
are,  as  a  rule,  equitable  in  form  and 
substance."  In  re  Fleming's  Estate, 
265  Pa.  399,   109  Atl.  265. 

[b]  "Loo»king  to  the  parties  wjio 
should  be  brought  before  the  court,  the 
method  of  making  up  and  submitting 
the  issue  of  will  or  no  will,  and  the 
character  and  form  of  the  judgment, 
we  can  but  conclude  that  a  suit  to  con- 
test or  establish  a  will  has  many  of 
the  features  of  a  suit  in  chancery." 
Lilly  V.  Tobbein,  103  Mo.  477,  15  S. 
W.  618,  23  Am.  St.  Eep.  887. 

7.  Stevens  v.  Myers,  62  Ore.  372, 
121  Pac.  434,  126  Pac.  29,  and  governed 
by  equity    procedure. 

8.  In  re  McKenna's  Estate.,  143 
Cal.  580,  77  Pac.  461. 
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wise  in  some  jurisdictions,^  in  which  an  administrator  pendente  lite 
may  be  appointed.^" 

e.  Grounds.  —  Only  the  grounds  epeeified  in  the  statute  may  be 
made  the  basis  of  the  contest  after  probate.^^  Hence,  unless  the  stat- 
ute authorizes  it,^-  lack  of  jurisdiction  cannot  be  made  the  ground  of 
contest.^^  The  grounds  are  ordinarily  confined  to  matters  affecting 
the  existence  and  validity  of  the  will.^* 

f.  Time  for. —  (I.)  Generally. — Under  the  ecclesiastical  practice, 
proof  in  solemn  form  might  be  demanded  at  any  time  within  thirty 
years  after  probate  in  common  form.^^  But  under  modern  statutes  a 
much  shorter  time  limit  has  been  imposed  for  the  contest  after  pro- 
bate. This  limit  varies  somewhat  under  different  statutes,^^  but  is 
frequently  fixed  at  one  year.^^  If  the  probate  is  not  contested  in  the 
manner  provided,  within  this  period,  it  becomes  conclusive,^^  in  ac- 
cordance with  the  principles  and  limitations  elsewhere   discussed.^^ 


9.  Johnson  v.  Brewn,  277  Mo.  392, 
210    S.  W.  55. 

10.  State  V.  MeQuillin,  246  Mo.  674, 
152  S.  W.  341,  Ann.  Cas.  1914B,  526. 
See  also  In  re  Morrissey's  Will  (N.  J. 
Eq.),  107  Atl.  70;  Davenport  f.  Daven- 
port, 68  N.  J.  Eq.  611,  60  Atl.  379,  6 
Ann.  Cas.  261. 

[a]  "The  application  to  revolve  the 
letters  of  the  executor,  and  wppoint 
such  administrator,  may  be  made  so 
soon  as  the  petition  in  the  contest  is 
filed,  and  such  is  the  common  prac- 
tice." State  V.  MeQuillin,  246  Mo. 
674,  152  S.  W.  341,  Ann.  Cas.  1914B, 
526,  citing  State  v.  Imel,  243  Mo.  180, 
147  S.  W.  989. 

11.  In  re  Dole's  Estate,  147  Cal. 
188,  81  Pac.  534.  See  the  statutes  and 
supra,  I,  D,  3,  c,  (I)  and  (II). 

12.  See  Cooper  v.  Neweomb  (Okla.), 
174  Pac.  1029. 

13.  In  re  Dole's  Estate,  147  Cal. 
188,  81  Pac.   534,  residence  of  testator. 

14.  See  supra,  I,  C,  10,  a;  I,  D,  3, 
c,  (II) ;  infra,  I,  D,  3,  m. 

15.  McCormack  v.  Burns,  89  N.-  J. 
Eq.  274,  105  Atl.  70;  Davis  v.  Port's 
Legatees,  3  Brev.   (S.  C.)   197. 

16.  See  the  statutes  and  the  fol- 
lowing: Ala. — Kaplan  v.  Coleman,  180 
Ala.  267,  60  So.  885.  N.  J.— In  re 
Whitehead's  Estate,  85  N.  J.  Eq.  114, 
94  Atl.  796.  N.  M.— Bent  v.  Thomp- 
son, 5  N.  M.  408,  23  Pac.  234  (affirmed, 
138  U.  S.  114,  11  Slip.  Ct.  239,  34  L. 
ed.  902).  N.  Y.— In  re  Gouraud,  95 
N.  Y.  256;  Matter  of  Ruppaner,  9  App. 
Div.  422,  41  N.  Y.  Supp.  212.  Ohio.— 
Kelley  v.  Hazzard,  96  Ohio  St.  19,  117 
N.  E.  182. 


[a]  Two  Tears. — Saunders  v.  Link, 
114  Va.   285,  76  S.  E.  327. 

[b]  Three  Years. — In  re  Durant's 
Will,  89  Kan.  347,  131  Pac.  613;  Mc- 
Vey  V.  Butcher,  72  W.  Va.  526,  78  S. 
E.  691. 

[c]  Five  Years. — Tyler  v.  Lewis, 
143  La.  229,  78  So.  477. 

[d]  Seven  Years. — Skinner  v.  Phil- 
lips, 142    Ga.  405,  83  S.  E.  121. 

17.  See  the  statutes  and  U.  S. — 
Thomas  Kay  Woolen  ]\Iill  Co.  v. 
Sprague,  259  Fed.  338,  Oregon  statute. 
Cal.— Tracy  v.  Muir,  151  Cal.  363,  90 
Pac.  832,  121  Am.  St.  Bep.  117.  Colo.— 
In  re  Dunphy's  Will,  60  Colo.  196,  153 
Pac.  89.  Idaho.— Hagan  r.  Sullivan,  24 
Idaho  19,  132  Pac.  106.  Mont.— In  re 
Murphy's  Estate,  188  Pac.  146.  N.  M. 
Miera  v.  Akers,  25  N.  M.  508,  184  Pac. 
817.  Okla. — Cooper  v.  Neweomb,  174 
Pac.  1029.  Wash.—  Davis  v.  Seavey,  95 
Wash.  57,  163  Bac.  35,  Ann.  Cas.  1918D, 
314. 

18.  Cal.— Traev  v.  Muir,  151  Cal. 
363,  90  Pac.  832,  121  Am.  St.  Rep.  117; 
In  re  Maxwell's  Estate,  74  Cal.  384, 
16  Pac.  206.  ni.— Luther  v.  Luther, 
122  111.  558,  13  N.  E.  166.  N.  M.— 
Bent  V.  Thompson,  5  N.  M.  408.  23  Pac. 
234,  affirmed,  138  U  S.  114,  11  Sup. 
Ct.  2.39,  34  L.  ed.  902.  N.  C— In  re 
Parham's  Will,  178  N.  C.  106,  100  S. 
E.  260. 

See  the  cases  cited  throughout  this 
section. 

[a]  Time  Must  Be  Strictly  Fol- 
lowed.—EvansviUc  Ice  &  Cold  Stor.  Co. 
V.  Winsor,   148  Ind.  682,  48   N.   E.   592. 

19.  Sep  infra,  I,  I,  and  the  titles 
"Judgments;"    "Ees  Judicata." 
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Thereafter  the  court  is  without  jurisdiction  in  the  matter,-"  since  the 
statute  is  not  a  mere  limitation,  but  is  a  condition  upon  which  the 
statutory  right  may  be  exercised.^^  The  statute  has  no  application 
to  a  void  decree  of  probate,-^  though  mere  irregularities  or  defects  in 
the  proceedings  do  not  prevent  its  operation.^^ 

(n.)  When  Time  Begins  to  Run.  —  The  time  for  contest  begins  to  run 
from  the  actual  date  of  allowance  or  disallowance  of  probate  which  is 
deemed  to  be  the  time  when  the  order  or  certificate  is  made  rather 
than  when  it  is  filed  and  entered,^*  unless  the  effect  of  the  order  is 
suspended  by  an  appeal.^^ 

(III.)  What  Constitutes  Commencement.  —  What  constitutes  the  com- 
mencement of  a  contest  is  governed  by  the  general  rules  elsewhere 
treated,-"  as  to  how  and  when  a  suit  or  action  is  begun.^^  And  this  is 
also  true  as  to  th-e  question  whether  a  contest  has  been  begun  so  as  to 
permit  amendment  after  the  statutory  period.^^    But  the  general  rule 


20.  ni.— Lewark  v.  Dodd,  288  111. 
80,  123  N.  E.  260.  Wash.--State  ex 
rel.  Wood  v.  Superior  Court,  76  Wash. 
27,  135  Pac.  494.  W.  Va.— MeVey  v. 
Butcher,  72  W.  Va.    526,  78  S.  E.  691. 

[a]  Hardship  or  failure  to  discover 
grounds  of  attaet  within  the  time  limit 
does  not  authorize  subsequent  attack 
even  in  equity.  In  re  Hoseheid's 
Estate,  78  Wash.  309,  139  Paa.  61.  See 
Tracey  v,  Muir,  151  Cal.  363,  90  Pac. 
832,  121  Am.  St.  Kep.  117.  But  see 
Wright  V.  Simpson,  200  111.  56,  65  N. 
E.  628. 

[b]  Consent  of  the  parties  does  not 
give    jurisdiction.      Waters   v.    Waters, 
225  Dl.  559,  80  N.  E.  337;  Meyer  v.  Hen- 
derson,  88   Md.  585,  41   Atl.   1073,  42 
Atl,   241. 

21.  111.— Lewark  v.  Dodd,  288  HI. 
80,  123  N.  E.  260;  Cohen  v.  Cohen,  287 
111.  2S9,  122  N.  E.  543.  Ind.— Evans- 
ville  Ice  &  Cold  Stor.  Co.  v.  Winsor, 
148  Ind.  682,  48  N.  E.  592.  Kan.— 
Medill  V.  Snyder,  71  Kan.  590,  81  Pac. 
216.  Ohio.— McVeigh  v.  Fetterman,  95 
Ohio  St.  292,  116  N.  E.  518,  distin- 
guishing Bradford  v.  Andrews,  20  Ohio 
St.  208,  5  Am.  Eep.  645,  and  Sears  v. 
Stinehelfer,  89  Ohio  St.  163,  105  N.  E. 
1047. 

22.  Bailey  v.  Osborn,  33  Miss.  128; 
In  re  Sullivan's  3state,  40  Wash.  202, 
82  Pac.  297,  111  Am.  St.  Eep.  895. 

23.  Keister  v.   Keister,  178  111.   103,  ' 
52  N.  E.  946. 

24.  Estate  of  Parsons,  159  CaJ.  425, 
114  Pac.  570;  State  ex  rel.  Wood  v. 
Superior  Court,  76  Wash.  27,  135  Pac. 
494.  But  see  apparently  contra,  Hagan 
V.  Sullivan,  24  Idaho  19,  132  Pac.  106, 
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Distinction  between  rendition  and 
entry  of  judgment,  see  14  Standard 
Pboc.  971,  et  seq. 

Necessity  for  entry,  see  14  Stand- 
ard Proc.  990. 

25.  See  infra,  this  note,  and  Lewis 
V.  Cook,  89  Hum  183,  34  N.  Y.  Supp. 
1037. 

[a]  Where  aa  appeal  suspends  the 
operation  of  the  order  appealed  from 
as  in  case  of  appeal  from  the  county 
to  the  circuit  court  the  time  does  not 
begin  to  run  till  a  certified  copy  of  the 
order  of  probate  in  the  circuit  court  ii 
filed  in  the  county  court.  O'Brien  t?. 
Bonfield,  220  111.  219,  77  N.  E.  167. 

26.  See  24  Standard  Peoc.  352,  et 
Beq. 

27.  See  infra,  this  note. 

[a]  By  Filing  the  Petition.— (1)  The 
contest  is  begun  so  as  to  avoid  the  bar 
of  the  statute,  by  the  filing  of  the 
petition;  issuance  of  citation  within 
the  prescribed  time  is  not  essential. 
In  re  Logan's  Estate,  171  Cai.  357,  153 
Pac.  388;  In  re  Gouraud,  95  N.  Y.  256. 
See  24  Standard  Proc.  353.  (2)  But 
the  petition  must  be  filed  with  the 
clerk  within  the  time  specified.  Presen- 
tation to  the  judge  for  the  purpose  of 
having  citation  issued  is  not  sufficient. 
Estate  of  Sbarboro,  63  Cal.  5. 

[b]  Complaint  Filed  and  Process  Is- 
sued.— Where  the  rule  obtains  that  an 
action  is  commenced  only  when  the 
complaint  is  filed  and  process  issued 
thereon,  it  applies  to  a  proceeding  to 
contest  the  probate  of  a  will.  McGeath 
V.  Starr,  157  Ind.  320,  61  N.  E.  664. 
See  24  Standard  Proc.  353. 

28.    See  24  Standard  Proc.  360,  362 
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lliat  when  a  necessary  party  is  introduced  by  amendment  the  action 
as  to  him  is  deemed  to  be  commenced  when  the  amendment  is  made, 
has  no  application  where  no  judgment  can  be  rendered  until  all  per- 
sons beneficially  interested  are  before  the  court,  as  in  the  case  of  a 
ynR  contest  to  which  a  necessary  party  has  been  omitted.-^ 

(IV.)  Necessity  of  Completing  Contests  — Under  most  statutes  it  is 
Sufficient  that  the  contest  be  begun  within  the  prescribed  period.^'' 
But  some  statutes  are  construed  to  require  the  completion  of  the  con- 
test within  that  timiC.^'- 

(V.)  Exception  as  to  Persons  Under  Disa"bility.(A.)  Generally. —  The 
statutes  usually  contain  a  proviso  or  saving-  clause  as  to  persons  under 
disability,  giving  the  prescribed  time  after  the  removal  of  the  disabil- 
ity. The  nature  of  these  disabilities  varies  under  different  statutes, 
extending  to  infants  and  persons  of  unsound  mind,  under  some,^-  and 


and  the  following  eases:  HI. — Sinnet 
V.  Bowman,  151  111.  146,  37  K  E.  885. 
Kan.— Hoffman  v.  Steffey,  10  Kan, 
App.  574,  61  Pac.  822.  Mo.— Lilly  v. 
Tobbein,  103  Mo.  477,  15  S.  W.  618,  23 
Am.  St.  Eep.  887.  Tex.— Franks  v, 
Chapman,  61  Tex.  576.  Wash.— In  re 
Sullivan's  Estate,  40  Wash.  202,  82 
Pac.  297,  111  Am.  St.  Eep.  895. 

■Compare  Estate  of  Yates,  6  Cof.  Prob. 
Dec.  (Cal.)  50. 

[a]  The  grounds  of  contest  cannot 
be  charged  or  enlarged  by  amendment 
after  the  lapse  of  the  statutory  time 
for  contest,  though  the  original  grounds 
may  be  amplified  or  made  more  specific. 
See  the  following:  Cal. —  In  re  Wilson's 
Estate,  117  Cal.  262,  49  Pac.  172,  711, 
2  Prob.  Eep.  Ann.  7.  111. — Sinnett  v. 
Bowman,  151  111.  146,  37  N.  E.  885. 
La. —  Eouzan's  Succession,  7  Eob.  436. 
Md. — ^TMeyer  v.  Henderson,  88  Md.  585, 
41  Atl.  1073,  42  Atl.  241.  See  the 
title  *'New  Cause  of  Action  or  De- 
fense." 

29.  Cal. — San  Francisco  Protestant 
Orphan  Asylum  v.  Superior  Court,  116 
Cal.  443,  48  Pac.  379.  Ind.— Floyd  v. 
Floyd,  90  Ind.  130,  distinguished  from 
McGeath  v.  Starr,  supra,  in  Faylor  v. 
Fehler,  181  Ind.  441,  104  N.  E.  22,  on 
the  gi-ound  that  in  the  latter  an  ac- 
tion had  not  been  commenced  against 
any  one  till  after  the  expiration  of  the 
statutory  period.  N.  Y. — In  re  Lay- 
tin's  Estate,  15  Misc.  660,  37  N.  Y. 
Supp.  1125;  In  re  Liddington's  Will, 
51  Hun  638,  4  N.  Y.  Supp.  646.  Pa. 
In  re  Miller's  Estate,  166  Pa.  97,  31 
Atl.  58.  Tex. — Elwell  v.  Universalist 
Gen.  Convention,  76  Tex.  514,  13  S.  W. 


552.  W.  Va.— Jackson  v.  Jackson,  99 
S.  E,  259. 

Compare  Lilly  v.  Tobbein,  103  Mo. 
477,  15  S.  W.  618,  23  Am.  St.  Eep.  887, 
distinguishing  between  defendants  and 
plaintiffs. 

[a]  "Where  a  petition  for  such  a 
contest  is  filed  within  the  statutory 
period  of  limitation,  although  only  part 
of  the  persons  interested  are  made  par- 
ties thereto,  the  right  of  action  is 
saved  as  to  all  who  are  ultimately  made 
parties,  notwithstanding  some  of  them 
are  not  brought  into  the  case  until 
after  the  period  of  limitation  has  ex- 
pired." Bradford  v.  Andrews,  20  Ohio 
St.  208,  5  Am.  Eep.  645,  quoted  and 
followed  in  Floyd  -v.  Floyd,  90  Ind.  130. 

30.  See  the  statutes,  and  cases  cited 
throughout   this   section. 

31.  See    infra,  this  note. 

[a]  A  statute  providing  that  any 
interested  person  may  have  an  order 
of  probate  set  aside  within  five  years 
upon  specified  notice  and  proof,  limits 
the  power  of  the  court  as  well  as  the 
rights  of  the  parties,  and  the  proceed- 
ing must  be  not  only  begun  but  must 
be  completed  within  that  time,  other- 
wise the  court  is  without  jurisdiction. 
McVev  V.  Butcher,  72  W.  Va.  526,  78 
S.  E.  "691,  statute  applying  to  probate 
of  copy  of  foreign  probated  will. 

32.  See  the  statutes  and  Cal.  Code 
Civ.  Proc.   §   1333. 

fa]  Only  minor  heirs  are  excepted. 
Skinner  v.  Phillips,  142  Ga.  405,  83 
S.  E.  121. 

fb]  Infants  given  one  year  after 
majority  if  they  were  minors  when 
probate  was  had.  Kopar  v.  Eopar,  78 
W.  Va.  228,  88  S.  E.  834. 
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extending  to  married  ^vomen,  persons  absent  and  others,  under  other 
statutes.^'  In  the  absence  of  such  a  proviso  or  saving  clause,  disabil- 
ity does  not  extend  the  time,^*  and  an  exception  as  to  such  persons  in 
a  £reuoral  statute  of  limitations  has  no  application.^^  The  statutory 
exceptions  are  strictly  construed  and  not  extended  or  enlarged  even 
from  considerations  of  apparent  hardship  or  inconvenience.^*^  But 
one  who  is  under  two  or  more  disabilities  may  avail  himself  of  the 
protection  of  all  or  any  of  them."  The  successor  to  the  unexercised 
right  of  contest  belonging  to  one  under  disability  may  exercise  his 
right  within  the  time  specified  in  the  saving  elause,^^  though  there  is 
authority  io  the  contrary.^^  Persons  within  the  saving  clause  are  not 
thereby  "prevented  from  suing  during  the  period  of  their  disability; 
they  are  only  excused  from  the  necessity  of  doing  so.*° 

(B.)  Effect  On  Persons  Not  Under  Disability. — The  decree  in  a 
contest  brought  after  the  lapse  of  the  statutory  period  by  one  whose 
disability  had  extended  the  time,  doesi  not  inure  to  the  benefit  of  those 
whose  right  of  contest  had  already  been  barred  by  lapse  of  time," 
though  there  is  authority  to  the  contrary.*^ 


33.  In  re  Hoscheid's  Estate,  78 
Wash.  309,  139  Pae.  61;  State  ex  rel. 
Wood  V.  Superior  Court,  76  Wash.  27, 
135  Pac.  494. 

[a]  Married  woman  within  fixed 
period  after  becoming  discovert.  In  re 
Bateman's  Will,  168  N.  C.  234,  84  S. 
E.   272. 

[b]  Persons  absent  from  the  state 
do  not  (1)  include  those  who  have 
never  resided  therein.  Wheeler  v. 
Wheeler,  134  111.  522,  25  N.  E.  588, 
10  L.  R.  A.  613;  Bell  v.  Villard,  110 
App.  Div.  916,  48  Misc.  587,  97  N.  Y. 
Supp.  244.  (2)  This  disability  ceases 
immediately  upon  the  return  even  in 
the  case  of  an  infant.  Powell  v.  Koeh- 
ler,  52  Ohio  St.  103,  39  N.  E.  195,  49 
Am.  St.  Eep.  705,  26  L.  R.  A.  480. 

34.  See  infra,  this  -aote,  and  Jen- 
kins 17.  Jenkins  (Ark.),  222  S.  W.  714, 
infants    and   married   women. 

[a]  No  exceptions  In  favor  of  in- 
fants unless  (1)  contained  in  the  sta- 
tute. Evansville  Ice  &  Cold  Stor.  Co. 
V.  Winsor,  148  Ind.  682,  48  K  E.  592. 
(2)  Children  born  after  the  testator's 
death  not  protected.  Fox  v.  Fee,  167 
N.  Y.  44,  30  N.  E.  281. 

35.  Peacock  v.  CTiurchill,  38  111. 
App.  634;  Evansville  Ice  &  Cold  Stor. 
Co.  V.  Winsor,  148  Ind.  682,  48  N.  E. 
592;  Bartlott  v.  Manor,  146  Ind.  621, 
45  K  E.  1060. 

SB.  Medill  v.  Snyder,  71  Kan.  590, 
81  Pac.  216. 


37.  Powell  V.  Koehler,  52  Ohio  St. 
103,  39  N.  E.  195,  49  Am.  St.  Rep.  705, 
26  L.  R.  A.  480. 

38.  See  infra,  this  note. 

[a]  Upon  the  death,  of  an  lieir  who 
was  incompetent  from  the  testator's 
death  to  his  own  death  six  years  later, 
his  heir,  who  succeeds  to  his  unexer- 
cised right  of  contest,  may  contest 
within  the  statutory  period  after  the 
death  of  his  incampetent  intestate.  In 
re  Sieb  's  Estate,  70  Wash.  374,  126  Pac. 
912,  Ann.  Cas.  1913E,  125. 

39.  Skinner  v.  Phillips,  142  Ga.  405, 
83  S.  E.  121,  the  heir  of  a  subsequently 
deceased  heir  of  testator  is  not  testa- 
tor's "heir"  within  the  meaning  of 
the  statute. 

40.  111.— ^Cohen  v.  Cohen,  287  111. 
269,  122  N.  E.  543.  Ohio.— Powell  v. 
Koehler,  52  Ohio  St.  103,  39  N.  E.  195, 
49  Am.  St.  Rep.  705,  26  L.  R.  A.  480. 
Okla.— Scott  V.  McGirth,  41  Okla.  520, 
139  Pac.  519.  W.  Va.— Ropar  v.  Ro- 
par,  78  W.  Va.  228,  88  S.  E.  834.  Eng. 
Belch  V.  Harvey,  3  P.  Wms.  287,  note. 

41.  IT.  S.— Stead  v.  Curtis,  205  Fed. 
439,  123  C.  C.  A.  507.  Cal.— Clements 
r.  McGinn,  99  Cal.  xvii,  33  Pac.  920; 
Samson  v.  Samson,  64  Cal.  327,  30  Pac. 
979.  111.— Lewark  v.  Dodd,  288  111.  80, 
123  N.  E.  260.  Mont. —  Spencer  v.  Spen- 
cer, 31  Mont.  631,  79   Pac.    320. 

fa]  By  Statute.— tSkinner  v.  Phil- 
lips, 142  Ga.  405,  83  S.  E.  121. 

42.  Powell    V.  Koehler,  52  Ohio  St. 
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(VI.)  Estoppel  Before  Lapse  of  Statutory  Period. — Although  the 
statutory  period  for  filing  a  eayeat  has  not  expired,  the  caveator  may 
be  estopped  by  his  previous  conduct,  or  by  a  judgment,  to  which  he 
was  a  party,  adjudicating  the  validity  of  the  will.*^ 

(Vn.)  Laches  may  bar  a  proceeding  to  contest  or  set  aside  the  pro- 
bate decree,  independent  of  any  statutory  limitation.** 

g.  Who  May  Contest. —  (L)  Generally.  — Pursuant  to  the  prin- 
ciples already  discussed,*^  it  is  generally  held  or  provided  by  statute 
that  any  interested  person  may  institute  the  appropriate  suit  or  pro- 
ceeding to  contest  or  set  aside  a  will  already  probated.*^     But  one 


103,  39  N.  E.  195,  49.  Am.  St.  Eep.  705, 
26  L.  E.  A.  480.  See  Wells  v.  Wells, 
144  Mo.  198,  45  S.  W.  1095,  3  Prob. 
Eep.  Ann.  282;  Masterson  v.  Harris, 
107  Tex.  73,  174  S.  W.  570. 

43.  In  re  Lloyd's  Will,  161  N.  C. 
557,  77  S.  E.  955,  the  statute  "is  not 
an  enabling  act,  but  creates  a  bar  from 
lapse  of  time  when  there  was  none  be- 
fore."    See  infra,  I,  D,    3,  g,   (III). 

44.  Ala. — Whitaker  v.  McKinney, 
134  Ala.  326,  32  So.  695,  92  Am.  St. 
Eep.  37.  Cal.— Castro  v.  Castro,  6  Cal. 
158.  Ga.— Spruell  v.  Mitchell,  137  Ga. 
721,  74  S.  E.  264;  Vance  v.  Crawford, 

4  Ga.  445.  Mich.. — Corby  -v.  Trombley, 
110  Mich.  292,  68  N.  W.  139.  N.  H.— 
Knight  V.  Hollings,  73  N.  H.  495,  63 
Atl.  38,  12  Prob  Eep.  Ann.  207  N.  J. 
In  re  Myers'  Estate,  67  N.  J.  Eq.  560, 
59  Atl.  259,  affirmed,  69  N.  J.  Eq.  793, 
64  Atl.   138.     N.  Y.— Becker  v.  Boehus, 

5  Eedf.  Sur.  488.  N.  C— In  re  Bate- 
man's  Will,  168  N.  C.  234,  84  S.  E. 
272;  In  re  Dupree's  Will,  163  N.  C. 
256,  79  S.  E.  611;  In  re  Beauchamp'a 
Will,  146  N.  C.  254,  59  S.  E.  687.  Wis. 
In    re  Holden's  Estate,  37  Wis.  98. 

[a]  One  attacking  the  probate  on 
the  ground  that  notice  to  the  near  re- 
lations was  not  given  as  required  by 
law,  must  file  his  petition  within  a  rea- 
sonable time  after  acquiring  knowledge 
of  that  fact,  which,  in  analogy  with 
the  time  limited  for  filing  appeals  from 
the  orphans'  court,  would  be  within 
thirty  days  after  probate.  Parker  v. 
Leighton,  131  Md.  407,  102  Atl.  552, 
following  Stanley  v.  Safe  Dep.  Tr.  Co., 
88  Md.  401,  41  Atl.  790. 

[b]  Laches  excused  by  circum- 
stances, see  Barbour  v.  Moore,  10  App. 
Cas.  (D.  C.)  30;  Gray  v.  Maer,  20  N. 
C.  41. 

45.  See  supra,  I,  C,  8,  «. 

46.  See  th©  statutes  and  infra,  tMs 


'  section.  See  also  the  following:  Ala. 
Ex  parte  Walter,  202  Ala.  281,  80  So. 
119.  Cal.— Estate  of  Hume,  179  Cal. 
338,  176  Pac.  681,  56  Cal.  Dec.  510; 
Estate  of  Baker,  170  Cal.  578,  150  Pac. 
989.  Mo.— State  v.  M.cQuillin,  246  Mo. 
674,  152  S.  W.  341,  Ann.  Cas.  1914B, 
526.  Ohio.— Chilcote  t?.  Hoffman,  97 
Ohio  St.  98,  119  N.  E.  364,  L.  E.  A. 
1918D,  575. 

[a]  Anyone  who  has  an  Interest  to 
be  conserved  by  defeating  the  pro- 
bate or  an  interest  tO'  be  jeopardized  by 
probate,  is  interested  in  the  will. 
Stephens  v.  Eichardson,  189  Ala.  360, 
66  So.  497. 

[bl    A  person  "interested  in  a  will 

or  codicil,"  'as  used  in  the  statute, 
means  (1)  a  person  who  has  such  a 
direct  pecuniary  interest  in  the  devo- 
lutio-n  of  the  testator's  estate  as  would 
be  impaired  or  defeated  by  the  will,  or 
be  benefited  by  setting  it  aside.  'One 
who  has  a  mere  sentimental  but  no  pe- 
cuniary interest  cannot  bring  or  main- 
tain a  suit  to  contest  the  validity  of 
a  will."  Chilcote  v.  Hoffman,  97  Ohio 
St.  98,  119  N.  E.  364,  L.  E.  A.  1918D, 
575;  Bloor  v.  Piatt,  78  Ohio  St.  46,  84 
N.  E.  604,  14  Ann.  Cas.  332.  (2)  The 
contestant  **must  have  some  direct 
legal  or  equitable  interest  in  the  de- 
cedent's estate,  in  privity  with  him, 
whether  as  heir,  purchaser,  or  benefic- 
iary under  another  will,  which  would  be 
destroyed  or  injurioupiy  affected  by 
the  establishment  of  the  contested 
will."  Though  the  statute  speaks  of 
interest  in  the  will  it  .means  "not 
literally  an  interest  in  the  will  itself, 
but  in  its  operation."  Braaseh  r. 
Worthington,  191  Ala.  210,  67  So:  1003, 
Ann.  Cas.   1917C,  903. 

[c]  Even  though  the  will  provides 
that  any  legatee  or  devisee  contesting 
the  same  shall  receive  no  part  of  the 
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who  is  not  interested  cannot  contest,^''  hence  one  who  has  released  his 
interest  cannot  contest.'*^  The  rules  and  principles  as  to  who  are  in- 
terested are  generally  substantially  the  same  whether  the  contest  is 
before  or  after  probate.*^  The  qualifying  interest  must  be  pecuni- 
ary/" and  such  that  it  may  be  impaired  or  defeated  by  the  probate  of 
will  or  benefited  by  setting  the  will  aside  j""'^  it  may,  however,  be  con- 
tingent.^-   But  a  mere  right  to  administer  the  estate  if  intestate,  is 


estate.  Estate  of  Baker,  176  Cal.  430, 
16S  Pac.  SSI. 

[d]  Basis  of  Right. — "Upon  what 
is  the  right  of  an  heir  or  other  person 
in  interest  to  contest  a  will  funda- 
mentally based?  Manifestly,  upon  the 
illegal  deprivation  occasioned  to  him, 
the  illegal  loss  to  him  of  property  or 
property  rights,  by  giving  recognition 
to  an  instrument  depriving  him  of 
those  rights,  which  instrument  for  one 
or  another  cause,  is  illegal,  invalid 
and  void.  While  the  mere  expectancy 
of  an  heir  is  not  usually  regarded  as 
property,  the  moment  the  ancestor  has 
died,  that  expectancy  is  changed  into 
a  vested  interest  in  property.  It  be- 
comes thus  vested  by  virtue  of  the 
death.  If  then,  those  rights  ,are  de- 
stroyed or  impaired  by  an  instrument 
which,  though  in  form  a  will,  is  not 
for  any  reason  recognized  by  the  law, 
a  valid  instrument,  clearly  the  heir  is 
being  stripped  of  his  vested  rights  to 
property  by  a  paper  writing  as  iniqui- 
tous as  though  it  were  forged  as  in- 
deed it  may  be.  The  contest  of  a 
will  therefore  goes  to  establish  upon 
the  part  of  the  contestant  that  his 
right  to  property  has  been  violated." 
Estate  of  Baker,  170  Cal.  578,  585,  150 
Pr.e.  b89. 

47.  Gal.— In  re  Zollikofer's  Estate, 
167  Cal.  196,  138  Pac.  995.  Ky.— Eg- 
bert V.  Egbert,  186  Ky.  486,  317  S.  W. 
365.  Mo. — Hahn  v.  Haimmerstein,  272 
Mo.  248,  198  S.  W.  833;  Gruender  v. 
Frank,  267  Mo.  713,  186  S.  W.  1004; 
State  t\  McQuillin,  246  Mo.  674,  152 
e.  W.  341,  Ann.  Cas.  1914B,  526. 

fa]  Though  the  statute  provides 
that  "any  person"  may  contest,  this 
is  limited  by  the  eofde  rule  requiring 
actions  to  be  prosecuted  by  the  real 
party  in  interest — Whence  only  those 
having  an  interes-t  in  the  subject  mat- 
ter of  the  will  may  contest  its  validity. 
Crawford sville  Tr.  Co.  v.  Ramsey,  178 
Ind.  258,  98  N.  E.  177;  Campbell  v. 
Fiehter,  168  Ind.  645,  81  N.  E.  661,  11 
Ann.  Cas.  1089. 


48.  Cal. — In  re  Garcelon's  Estate, 
104  Cal.  570,  38  Pac.  414,  43  Am.  St. 
Eep.  134,  32^  L.  R.  A.  595.  Md.— Man- 
rer  v.  Naill,  5  Mid.  324.  Tenn.— Gore 
v.  Howard,  94  Tenn.  577,  30  S.  W. 
730.  W.  Va. — Jackson  v.  Jackson;  99 
S.  E.  259. 

Compromise  agreement,  see  supra, 
I,  A,  9. 

49.  See  Stephens  v.  Eichardson,  189 
Ala.  360,  66  So;  497  and  supra,  I,  C, 
8,  c. 

50.  Hahn  v.  Hammerstein,  272  Mo. 
248,  198  S.  W.  833;  Chilcote  v.  Hoff- 
man, 97  Ohio  St.  98,  119  H.  E.  364, 
L.  R.  A.  1918D,  875;  Bloor  v.  Piatt,  78 
Ohio  St.  46,  84  N.  E.  604,  14  Ann. 
Cas.  332. 

[a]  A  direct  existing,  pecuniary  In- 
terest which  will  be  detrimentally  af- 
fected by  the  probate  of  the  will.  Cas- 
sem  V.  Prindle,  258  111.  11,  101  N.  E. 
241. 

"51.  Cal. — In  re  Land's  Estate,  166 
Cal.  538,  137  Pac.  246.  Ky.— Egbert 
V.  Egbert,  186  Ky.  486,  217  S.  W.  365. 
Ohio.— Bloor  V.  Piatt,  78  Ohio  St.  46, 
84  N.  E.  604,  14  Ann.  Cas.  332, 

[a]  Possibility  of  Impairment  Suf- 
ficient.— "If  the  interest  is  one  that 
may  be  impaired  or  defeated  by  the 
will  assailed,  it  is  sufficient."  In  re 
Land's  Estate,  166  Cal.  538,  137  Pac. 
246. 

[b]  A  legate©  cannot  merely  aa 
such,  contest  a  will,  as  for  instance,  to 
divert  the  estate  to  another  from 
whom  he  expects  to  receive  some- 
thing. Braasch  v.  Worthington,  191 
Ala.  210,  67  So.  1003,  Ann.  Cas.  1917C, 
903.  Statute  says  persons  "inter- 
ested" in  will. 

52.  See  infra  this  note,  and  supra, 
I,  C,  8,    c. 

[a]  Contingent  Interest. — Although 
an  heir,  after  decedent's  death,  has 
conveyed  all  the  property  in  question, 
if  the  conveyance,  as  to  part  of  the 
property,  contains  a  provision  for  re- 
verter in  case  of  condition  broken,  the 
heir  is  still  interested  and  entitled  to 
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not  suflSeient  interest,  especially  if  it  be  contingent  and  not  absolute.^^ 
Ordinarily  one  who  "would  be  an  heir  or  distributee  of  the  estate  in 
ease  of  intestacy,  has  such  an  interest,^^  but  not  always,  as  where  pro- 
vision is  made  for  him  in  the  will  equal  to  or  better  than  that  made 
by  the  law  of  succession.^^  So  also  one  whose  sole  interest  is  as  a 
beneficiary  under  another  will  may  contest  if  an  equally  beneficial 
provision  has  not  been  made  for  him,^^  unless  it  appears  that  the 
other  will  has  been  revoked.^^  But  interest  is  not  limdted  to  putative 
heirs  or  distributees  and  persons  named  in  a  will.^®    The  successors  ^® 


contest.     Stephens  v.  Eichardson,    189 
Ala.  360,  B6  So.  497. 

53.  Egbert  v.  Egbert,  186  Ky.  486, 
217  S.  W.  365.  See  also  In  re  Fal- 
lon's Will,  107  Iowa  120;  77  N.  W. 
575,  and  supra,  I,  C,  8,  c. 

54.  Cal. — In  re  Land's  Estate,  166 
€al.  538,  137  Pac.  246  (explaining 
Estate  of  Benton,  131  Cal.  472,  63  Pac. 
775);  In  re  Mauvais'  Estate  (Cal. 
App.),  185  Pac.  987.  Ky.— Egbert  v. 
Egbert,  186  Ky.  486,  217  S.  W.  365. 
Mo. — Hahn  v.  Hamnaerstein,  272  Mo. 
248,  198  S.  W.  833. 

See  supra,  I,  C,  8,  c. 

[a]  Those  Who  Would  Succeed  to 
the<  Estate. — The  only  persons  author- 
ized to  contest  or  seek  revocation  of 
the  probate  of  a  will  are  those  who, 
but  for  the  will,  would  succeed  in  some 
degree  to  the  decedent's  estate.  In  re 
Pepin's  Estate,  53  Mont.  240,  163  Pac. 
104. 

[b]  Where  the  establishment  of  the 
will  "would  diminish  the  amount  which 
contestant  would  take'  as  heir  because 
it  provides  for  the  payment  of  a  note 
of  decedent's  alleged  by  contestant  to 
be  without  consideration  and  void,  con- 
testant's interest  sufficiently  appears 
to  render  his  bill  sufficient  against  de- 
murrer for  lack  of  interest.  Ropar  v. 
Eopar,  78  W.  Va.  228,  88  S.  E.  834. 

Widow  of  decedent,  see  supra,  I,  C, 
8,  c. 

55.  In  re  Adkina'  Will,  179  Iowa 
1025,  162  N.  W.  193;  Egbert  v.  Egbert, 
186  Ky.  486,  217  S.  W.  365.  See  cases 
in  preceding  note. 

[a]  An  heir  who  as  legatee  takes 
more  under  the  will,  cannot  contest. 
Biles  v.  Dean  (Miss.),  14  So.  536,  cited 
approvingly  in  Braasch  v.  Worthing- 
ton,  191  Ala.  210,  67  So.  1003,  Ann. 
Ca;-.  19170,  903. 

Widow  of  decedent,  see  supra,  I,  C, 
8,  c. 
w  56.    See   supra,  I,  C,  8,  c. 


[a]  Under     Earlier     Will.  — Ga.— 

Churchill  v.  Neal,  142  Ga.  352,  82  S. 
E.  1065,  omitted.  La. — Succession  of 
Eiebel,  135  La.  195,  65  So.  106.  Mich. 
In  re  Wynn's  Estate,  193  Mich.  223, 
159  N.  W.  492. 

[b]  Under  Later  Will. — MeCuthen 
V.  Loggins,  109  Ala.  457,  19  So.  810, 
approved  in*  Elmore  v.  Stevens,  174 
Ala.  228,   57  So.  457. 

[c]  Where  Equal  Provision  Is  Made. 
One  whose  only  interest  is  a  legacy, 
cannot  be  prejudicially  affected  by  the 
probate  of  a  later  will  giving  him  ex- 
actly the  same  amount  payable  at  the 
same  time.  In  re  Land's  Estate,  166 
Cal.  538,  137  Pac.  246. 

[d]  The  proponent  of  an  earlier  wiU 
who  is  a  beneficiary  thereunder,  may 
contest  by  bill  in  chancery,  the  prob- 
ate of  a  later  will,  without  having 
withdrawn  or  continued  his  petition 
for  probate  of  the  earlier  will  or  hav- 
ing appealed  from  the  order  denying 
it  probate  because  of  the  existence  of 
the  later  one,  since  until  the  later  will 
was  set  aside  it  would  have  been  use- 
less to  appeal.  Adamsi  v.  First  M.  E. 
Church,  251  111.  268,  96  N.  E.  253. 

57.  Hahn  v.  Hammerstein,  272  Mo. 
248,  198  S.  W.  833.  See  supra,  I,  C, 
8,  c. 

[a]  Former  Will  Must  Be  in  Exist- 
ence.—Egbert  V.  Egbert,  186  Ky.  486, 
217  S.  W.  365. 

58.  Braasch  x>.  Worthington,  191 
Ala.  210,  67  So.  1003,  Ann.  Cas.  19170, 
903;  Elmore  v.  Stevens,  174  Ala.  228, 
Mont.  240,  163  Pac.  104. 

59.  Estate  of  Baker,  170  Cal.  578, 
150  Pac.  989  (representative  of  de- 
ceased contestant);  In  re  Engle'a 
Estate,  124  Cal.  292,  56  Pac.  1022; 
Chilcote  V.  Hoffman,  97  Ohio  St.  98, 
119  N.  E.  364,  L.  E.  A.  1918D,  875. 
See  supra,  T,  C,  8,  c. 

[a]  Right  to  contest  Is  a  property 
right  and  not  a  mere  personal  privilege. 
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in  interest,  and  .iiidgmcnt  creditors  of  interested  persons,^"  but  not 
mere  general  creditors,*'^  may  institute  proceedings  to  contest  a  will 
after  probate.  A  mere  creditor  of  the  decedent,  however,  is  not  inter- 
ested."^- The  interest  of  an  heir  being  subject  to  assignment,  volun- 
tary and  involuntary,  such  an  assignment  carries  with  it  the  right  to 
contest  in  aid  of  the  interest  assigned.*'^  The  heir  of  one  dying  pos- 
sessed of  a  right  to  contest  has  a  right  to  contest,"*  though  there  is 
authority  to  the  contrary."^  The  right  to  contest  is  not  lost  by  failing 
to  assert  it  by  cross-bill  in  a  suit  to  construe  the  will.*'^ 

Time  of  Interest.  —  The  interest  required  to  qualify  a  contestant  is 
one  existing  when  the  contest  is  initiated  and  not  when  the  will  was 
probated.*'^ 


C?hiIcote  V.  Hoffman,  97  Ohio  St.  98, 
119  N.  E.  364,  L.  R.  A.  1918D,  575. 

[b]  Grantee  of  an  Heir  or  Distri- 
butee.— Braasch  v.  Worthington,  191 
Ala.  210,  67  So.  1003,  Ann.  Cas.  1917C, 
903;  ELmore  V.  Stevens  174  Ala.  228, 
57  So.  457;  Savage  v.  Bowen,  103  Va. 
540,  49  9.  E'.  668. 

As  to  survival  of  the  right,  see 
supra,  I,  A,  8. 

60.  Mass. — Smith  v.  Bradstreet,  16 
Pick.  264.  Minn. — In  re  Langevin's 
Will,  45  Minn.  429,  47  N.  W.  1133.  Mo. 
Watson  V.  Alderson,  146  Mo.  333,  48 
S.  W.  478,  69    Am.  St.  Rep.  615. 

See  supra,  I,  C,  8,  c.  Compare  Mat- 
ter of  Brown,  47  Hun  (N.  Y.)  360,  re- 
ceiver of  judgment  creditor  not  inter- 
ested. 

[a]  A  judgment  creditor  who  has  ob- 
tained a  lien  by  levy  upon  property 
which  in  the  absence  of  a  will  would 
be  the  property  of  the  debtor  heir  by 
descent,  is  a  "person  interested"  and 
may  therefore  prosecute  an  action  to 
contest  probate.  Bloor  v.  Piatt,  78  Ohio 
St.  46,  84N.E.  604,  14  Ann.  Cas.  332. 

61.  Ala. — iLockard  v.  Stephenson, 
120  Ala.  641,  24  So.  996,  74  Am.  St. 
Rep.  63,  cited  approvingly  on  this  point 
in  Braasch  v.  Worthington,  191  Ala. 
210,  67  So.  1003.  Mo.— Watson  v.  Al- 
derson,  146  Mo.  333,  48  S.  W.  478,  69 
Am.  St.  Rep.  615.  Pa.— 'Shepard's 
Estate,  170  Pa.  323,   32  Atl.  1040. 

See  supra,  I,  C,  8,  e.  Contra,  Goods 
of  White,  31  L.  R.  (Ir.)  385. 

62.  Braasch  v.  Worthington,  191 
Ala.  210,  67  So.  1003,  Ann.  Cas.  1917C 
903;  Montgomery  v.  Foster,  91  Ala.  613. 
8  So.  349. 

63.  Estate  of  Baker,  170  Cal.  578, 
150  Pac.  989;  Tngersoll  v.  Gourley,  72 
Wash.  462,  130  Pac.  743.  See  supra, 
this  section  and  compare  I,  A,  8;  I,  C,  > 
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[a]  A  purchaser  of  the  heir's  inter- 
est on  execution  sale  after  the  testa- 
tor's death  is  a  person  "interested" 
and  entitled  to  contest.  Watson  v.  Al- 
derson,  146  Mo.  333,  48  S.  W.  478,  69 
Am.  St.  Rep.  615;  Komorowski  v.  Jack- 
owski,  164  Wis.  254,  159  N.  W.  912. 

[b]  A  remote  grantee  of  an  heir  by 
conveyance  before  probate.  Cassem  v. 
Prindle,  258  111.  11,  101  N.  E.  241. 

64.  See   infra,   this   note. 

[a]  Where  the  testator's  heir  dlea 
without  contesting  the  will,  and  waa 
Incompetent  from  the  time  of  the  for- 
mer's death  to  his  own  death,  his  heir 
is  interested  in  the  will  and  entitled 
to  contest.  In  re  Sieb's  Estate,  70 
Wash.  374,  126  Pac.  912,  Ann,  Cas. 
1913E,  125. 

65.  See  infra,  thisi  note. 

[a]  An  heir  of  an  heir  is  not  inter- 
ested. Braasch  v.  Worthington,  191 
Ala.  210,  67  So.  1003,  Ann  Cas.  1917C, 
903;  Rainey  v.  Ridgway,  148  Ala.  524, 
41  So.  632. 

66.  Kaplan  v.  Coleman,  180  Ala. 
267,  60  "So.  885. 

67.  See  infra,  this  note,  and  supra, 
thisi  section. 

[a]  The  statute  permitting  interested 
persons  to  contest  does  not  require  that 
this  interest  shall  exist  at  the  time  the 
will  is  admitted  to  probate  and  "we 
perceive  no  reason  why  a  court  should 
read  thai  language  into  the  statute." 
Contrary  cases  in  Illinois  overlook  the 
fact  that  the  right  to  contest  of  one 
who  has  direct  pecuniary  interest,  is  a 
property  right  and  not  a  mere  personal 
privilege.  Chilcote  v.  Hoffman,  97  Ohio 
St.  98,  119  N.  E.  364,  L.  R.  A.  1918D, 
575.  But  see  contra,  Storrs  v.  St. 
Luke's  Hospital,  180  111.  368,  54  N.  B. 
185,  72  Am.  St.  Eep.  211. 
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(II.)  Effect  of  Contest  Before  Probate.  —  Statutes  sometimies  limit 
the  right  of  contest  after  probate  to  those  who  have  not  already  op- 
posed the  probate  of  the  will  in  the  original  probate  proceedings.®^ 
But  in  the  absence  of  such  statute  the  right  to  contest  is  not  so  lim- 
ited,^^  at  least,  where  the  grounds  of  contest  were  not  known  to  him 
until  after  probate/" 

(HI.)  Estoppel.  — One  may  be  estopped  to  oppose  or  subsequently 
contest  or  ask  the  revocation  of  the  probate  of  a  will,  by  his  previous 
conduct,^^  as  where  with  knowledge  of  the  material  facts  he  has  ac- 
cepted benefits  under  the  wilF"  to  which  he  would  not  otherwise  have 


68.  Ala. — Braasch  v.  Worthington, 
191  Ala.  210,  67  So.  1003,  Ann.  Cas. 
1917C,  903.  Ind.— Clearspring  Tp.  v. 
Blough,  173  Ind.  15,  88  N.  E.  511,  89 
N.  E.  369.  See  Burns  v.  Travis,  117 
Ind.  44,  18  N".  E.  45.  la.— Gregg  v. 
Myatt,  78  Iowa  703,  42  N.  W.  461,  43 
N.  W.  760.  Va.— Queensbury  v.  Vial, 
123  Va.  219,  96  S.  E.  173.  W.  Va.— Eo- 
par  t?.  Eopar,  78  W.  Va.  228,  88  S.  E. 
834. 

[a]  One  who  withdraws  from  the 
proceedings  before  the  hearing  is  not 
barred  from  afterwards  contesting.  In 
re  Eobinson's  Estate,  106  Cal.  493,  30 
Pac.  862;  Dillard  v.  Dillard's  Exr.,  78 
Va.  208. 

[b]  Effect  of  Fraud. — One  whO'  con- 
tested the  original  probate  may  file  a 
bill  to  contest  on  the  ground  of  fraud 
of  which  he  was  theretofore  ignorant. 
Ford  V.  Gardner,  1  Hen.  &  M.  (11  Va.) 
72. 

89,  111.— 'Critz'3  Heirs  v.  Pierce,  106 
111.  167.  La.— Gueydan  v.  Montague,  109 
La.  38,  33  So.  61.  Compare  Sophie  v. 
Duplessis,  2  La.  Ann.  724.  N.  Y.— 
In  re  Soule's  Will,  46  Hun  661,  af- 
flrmed,  109  N.  Y.  662,  17   N.  K  868. 

See  In  re  Dolbeer's  Estate,  153  Cal. 
«52,  96  Pac.  266,  15  Ann.  Cas.  207. 
Compare  Cal.  Code  Civ.  Proc,  §  1307; 
In  re  Robinson's  Estate,  106  Cal.  493, 
30  Pac.  862;  In  re  Cunningham 'a 
Estate,  54  Cal.  556. 

70.  Ostlund  V.  Ecklund  (N.  D.),  176 
N.  W.  3.-0. 

71.  See  infra,    this  note. 

[a]  Estoppel  by  Dealing  With  De- 
ceased.— An  heir  (son)  who  with 
knowledge  of  testator's  alleged  mental 
incapacity  carries  on  extensive  busi- 
ness dealings  with  the  latter  to  liis 
own  profit  up  to  the  date  of  death  and 
who  insists  on  retaining  the  benefits 
of  those  transactions,  is  estopped  to  con- 
test the  will  on  the  ground   of  mental 


incapacity,  since  the  conrt  will  not 
permit  him  to  occupy  an  inconsistent 
position  and  urge  his  own  turpitude. 
Hutchins  f.  Hutchins,  48  App.  Cas.  (D. 
C.)  495. 

[b]  Estoppel  By  Previous  Action  to 
Construe. — One  who  was  a  party  to  a 
previous  action  in  which  the  will  was 
construed  without  opposition  on  his 
part,  is  thereafter  estopped  to  caveat 
the  will  for  the  double  reason  that  he 
has  elected  to  treat  the  will  -as  valid 
by  not  offering  any  objection  and  be- 
cause 'the  validity  being  affirmed  in 
such  former  proceeding,  the  judgment 
constitutes  an  adjudication  thereof 
which  is  binding  as  a  res  judicata  up- 
on all  the  parties.  In  re  Lloyd's  Will, 
161  N.  C.  557,  77  S.  E.  955. 

[e]  Consent  to  probate  by  appear- 
ing in  the  probate  proceedings  with 
knowledge  of  a  later  will,  estops  one 
from  asking  to  have  the  probate  set 
aside.  Conzet  f.  Hibben,  272  111.  508, 
112  N.  E.  305,  Ann.  Cas.  1918A,    1197. 

Compromise  agreement,  see  supra,  I, 
A,  9. 

72.  Christen  v.  Christen,  184  Ky. 
822,  213  S.  W.  189;  McElwain  v.  Smith, 
165  Kv.  496,  177  S.  W.  244;  Miley  v. 
Deer,  93  iS.  C.  66,  76  S.  E.  27.  See 
Hight  V.  Carr,  185  Ind.  39,  112  N.  E. 
881. 

[a]  A  child  if  of  sound  mind,  is 
bound  by  his  voluntary  acceptance  of 
a  legacy  if  he  possessed  knowledge  of 
the  mental  condition  of  the  testator. 
Crawfordsville  Tr.  Co.  V.  Eamsey,  178 
Ind.  258,  98  N.   E.  177. 

[b]  Acceptance  of  a  legacy  does 
not,  (1)  as  in  the  case  of  acceptance 
of  a  devise  of  realty,  estop  the  legatee 
from  tendering  back  the  legacy  and 
bringing  action  to  set  aside  the  pro- 
bate. Spangler  v.  Beare,  2  Ohio  App.  133. 
(2)  The  acceptance  by  a  legatee  of  a 
small    bequest    when    ignorant    of    the 
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been  entitled."  Conduct  induced  by  false  representations  does  not 
constitute  an  estoppel."'*  But  estoppel  of  one  contestant  does  not 
estop  others  thouph  tlioy  he  joint  plaintififs.'^'^  Nor  does  an  estoppel 
of  this  kind  prevent  tlie  contestant  from,  subsequently  questioning  the 
validity  of  bequests  or  devises  as  opposed  to  law  or  public  policy.'^ 

(IV.)  Pleading  and  Determining  Interest.  —  As  elsewhere  s1io\^t3," 
the  interest  of  the  contestant  is  ordinarily  a  preliminary  issue  to  be 
disposed  of  before  the  rents  are  tried.^^  The  issue  is  made  by  appro- 
priate pleadings  and  proceedings.^^ 

h.  Partics.^^  —  In  so  far  as  a  contest  is  a  proceeding  in  rem,^^  it 
is  sometimes  said  there  are  strictly  speaking  no  parties  to  it  but  every 
interested  person  may  become  a  party.^^  Nevertheless  it  is  in  certain 
aspects  a  proceeding  inter  partes,^^  and  governed  by  rules  as  to  par- 
ties®* which  depend  somewhat,  however,  upon  the  form'  the  proceed- 


facts  and  of  her  rights,  will  not  estop 
such  legatee  from  maintaining  a  suit 
to  set  aside  the  will,  the  petition  ten- 
dering back  such  bequest  with  inter- 
est. Dreisbach  v.  Spring,  93  Kan,  240, 
144  Pae.  195. 

[c]  Who  May  Urge  Estoppel. — An 
executor  who  is  also  a  legatee  and 
heir  ■may  urge  an  estoj)pel  against  a 
contesting  heir.  Hutchms  v.  Hutchins, 
48    App.   Cas.   (D.  C.)   495. 

73.  Campbell  v.  Campbell  (Tex.  Civ. 
App.),  215  S.  W.  134,  widow  held  not 
estopped  by  exercising  statutory  right 
to  have  partitioned  her  undevised  share 
of    the  common  estate. 

74.  111.— Elmore  v.  Carter,  289  111. 
560,  124  N.  E.  582;  Conzet  v.  Hibben, 
272  111.  508,  112  N.  E.  305,  Ann.  Cas. 
1918 A,  1197.  Ind.— Hight  v.  Carr,  185 
Ind.  39,  112  N.  E.  881.  Ohio.— Kelley 
V.  Hazzard,  96  Ohio  St.  19,  117  N.  E. 
182. 

[a]  False  Representations. — Consent 
to  the  probating  of  the  will  and  accep- 
tance of  a  legacy  thereunder,  when  in- 
duced by  false  representations  of  the 
executor  as  to.  the  amount  of  the  estate 
and  the  mental  condition  of  the  testa- 
tor, do  not  estop  one  from  contesting. 
Kelley  v.  Hazzard,  96  Ohio  St.  19,  117 
N.    E.  182. 

[b]  Where  party  was  misled  by 
beneficiaries  as  to  the  eflPect  of  the 
probate.  Woodville  v.  Pizzati,  119 
Miss.  442,  81  So.    127. 

75.  Floyd  v.  Floyd,  90  Ind.  130. 
Since  though  they  join,  the  cause  of 
action   is  not  joint   but    several. 

76.  Matter  of  Walkerly,  108  Cal. 
627,  41  Pac.  772,  49  Am.  St.  Rep.  97; 
Elmore  v.  Carter,    289  111.  560,  124  N. 
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77.  See  supra,  I,  0,  10,  b;  infra,  I, 
D,  3,  j. 

78.  See  Jackson  v.  Jackson  (W. 
Va.),  99  S.  E.  259  and  supra,  I,  C, 
10,  b. 

79.  See  supra,  I,  C,  10,  b;  infra,  1, 
D,  3,  j. 

[a]  On  a  bill  to  impeach  a  will,  (1) 
failure  to  disclose  sufficient  interest  in 
the  complainant,  or  disclosure  of  a 
lack  of  interest  is  ground  for  demurrer 
or  tor  imotion  to  dismiss  or  rule  to 
show  cause  why  suit  should  not  be 
dismissed.  Jackson  v.  Jackson  (W. 
Va.),  99  S'.  E.  259.  (2)  A  rule  to 
show  cause  why  the  bill  should  not  be 
dismissed  for  lack  of  interest  in  the 
complainant,  is  proper  though  the  bill 
sufficiently  allege  such  interest.  Jack- 
son V.  Jackson  (W.  Va.),  99  S.  E.  259; 
Dower  v.  Church,  21  W.  Va.  23,  48. 

[b]  Issue  may  be  created  by  answer 
as  to  interest  of  contestants,  by  setting 
up  new  matter.  In  re  Mauvais'  Estate 
(Cal.  App.),    185  Pac.  987. 

[c]  General  denial  puts  in  issue  al- 
leged interest  of  contestant.  Gruen- 
der  V.  Frank,  267  Mo.  713,  186  S.  W. 
1004. 

80.  Parties  to  probate  proceedings, 
see  supra,  I,  C,  4   and  5;  I,  0,  8,  c. 

81.  See  supra,  I,  D,  3,  d. 

82.  U.  S. — McArthur  v.  Allen,  3 
Fed.  313.  N.  C. —  Hutson  v.  Sawyer, 
104  N.  C.  1,  10  S.  E.  85.  Ohio— Run- 
yan  v.  'Price,  15  Ohio  St.  1,  86  Am. 
bee.  459. 

Compare  supra,  I,  C,  4. 

83.  See  supra,  I,  D,  3,  d. 

84.  See  generally  the  title  "Par- 
ties." 
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ing  assumes  Tinder  the  statutes,^^  and  the  requirements  as  to  notice  or 
citation.^*'  All  interested  persons  should  be  parties  either  plaintiff  or 
defendant,  particularly  where  the  proceeding  is  in  equity  or  is  treated 
as  equitable  in  nature^^  except  where  they  are  so  numerous  that  one 
may  be  permitted  to  sue  for  all.^^  They  cannot  be  forced  to  become 
plaintiffs,^^  but  if  they  do  not  join  as  plaintiffs  they  may  be  joined 
as  defendants.^"  One  neither  having  nor  claiming  an  interest  in  the 
estate  or  under  the  will  is  not  a  proper  party  defendant  even  though 
he  participated  in  fraudulently  procuring  the  will.^^  Interested  per- 
sons generally  include  all  persons  beneficially  interested  in  the  estate 
such  as  the  qualified  executor  or  administrator,  the  heirs  or  distribu- 
tees, the  beneficiaries  under  the  will,^^  and  their  successors  in  inter- 


85.  See  the  statutes  and  supra,  I, 
D,  3,  c  and  d. 

86.  See  infra,  I,  D,  3,  k. 

87.  U.  S.— Carrau  v.  0 'Callighan, 
125  Fed.  657,  60  C.  C.  A.  347,  affirmed, 
199  U.  S.  89,  25  Sup.  Ct.  727,  50  L.  ed. 
101,  parties  claiming  adversely  as 
heirs.  Ala. —  Hays  v.  Bo'^vdoin,  159 
Ala.  600,  49  So.  122.  111.— Siiaw  v. 
Camp,  163  111.  144,  45  N.  E.  211,  36 
L.  E.  A.  112;  Freeman  i\  Easly,  117 
111.  317,  7  N.  E.  656.  Ky.— Singleton 
V.  Singleton,  8  B.  Mon.  340;  Turnham  v, 
Turnham,  3  B.  Mon.  581,  even  though 
it  is  a  proceeding  in  rem.  Mo. — Eddie 
V.  Parke's  Exr.,  31  Mo,  513.  W.  Va.— 
Dower  v.  Church,  21  W.  Va.  23. 

Compare  supra,  I,  C,  4,  and  see  the 
title  "Parties." 

88.  Randolph  v.  Lampkin,  90  Ky. 
551,  14  S.  W.  538,  10  L.  R.  A.  87;  Lilly 
V.  Tobbein,  103  Mo.  477,  15  S.  W.  618, 
23  Am.  St.  Rep.  887.  See  the  title 
''Parties." 

89.  Kischman  v.  Scott,  166  Mo.  214, 
65  S.  W.  1031.  See  Hays  v.  Bowdoin, 
159  Ala.  600,  49  So.  122. 

90.  Hays  v.  Bowdoin,  159  Ala.  600, 
49  So.  122. 

91.  Kennedy  v.  Kennedy,  66  111. 
190;  Timpson  v.  Lorseh,  50  Misc.  398, 
100  N.  Y.  Supp.  535. 

92.  See  the  following  cases:  XT.  S. 
McArthur  v.  Scott,  113  U.  'S.  340,  5 
Sup.  Ct.  652,  28  L.  ed.  1015;  Atwood 
V.  Rhode  Island  Hosp.  Tr.  Co.,  255  Fed. 
162,  Ala.— McMaken  v.  McMaken,  18 
Ala.  576,  legatee.  Ark. — Janes  v.  Wil- 
liams, 31  Ark.  175,  beneficiaries.  Cal. 
San  Francisco  Protestant  Orphan  Asy- 
lum V.  SuperioT  Court,  116  Cal.  443, 
48  Pac.  379;  In  re  Whetton's  Estate, 
98  O&l.  203,  32  Pac.  970,  executor.  Fla. 
Thompson  v.  McDermott,  19  Fla.  852, 


beneficiaries.  HI. — Riley  v.  Webb,  272 
111.  537,  112  N.  E.  340;  Campbell  v. 
Campbell,  130  111.  466,  22  N.  E.  620,  6 
L.  R.  A.  167;  Brown  v.  Riggin,  94  111. 
560,  beneficiaries.  lad. —  Faylor  v. 
Fehler,  181  Ind.  441,  104  N.  E.  22.  la. 
James  v.  Fairall,  168  Iowa  427,  148 
N.  W.  1029;  Busse  i\  Schaeffer,  128 
Iowa  319,  103  N,  W.  947.  Ky.— Vani- 
eleave  v.  Beam,  2  Dana  155.  La. — 
Succession  of  McMahon,  143  La.  644, 
79  'So'.  175  (legatees)  ;Succession  of  La- 
eosst,  139  La.  837,  72  So.  373.  Mo.— 
Kischman  v.  Scott,  166  Mo.  214,  65 
S.  W.  1031;  Wells  v.  Wells,  144  Mo. 
198,  45  S.  W.  1095,  3  Prob.  Rep.  Ann. 
282.  N.  Y.— Early  v.  Nash,  139  App. 
Div.  736,  124  N.  Y.  Supp.  293.  N.  O. 
Odom  v.  Thompson,  8  N.  C.  58,  all  the 
other  heirs  and  distributees  need  not 
be  joined.  Ohio. — Reformed  Presby. 
Church  V.  Nelson,  35  Ohio  St.  638 
(beneficiaries  indispensable  parties) ; 
Andrews'  Exrs.  v.  Andrews'  Admrs.,  7 
Ohio  St.  143.  W.  Va.— Dower  v.  Church, 
21  W.  Va.  23. 

[a]  A  person  named  as  executor  and 
trustee  is  a  proper  party  in  both  capac- 
ities unless  he  has  not  qualified  as  ex- 
ecutor or  has  disclaimed  the  trust. 
Campbell  V.  Campbell,  130  111.  466,  22 
N.  E.  620,  6   L.  R.  A.  167. 

[b]  An  executor  who  is  also  a  legatee 
should  be  made  a  party  in  both  capac- 
ities. Bruner  v.  Torrey,  141  App.  Div. 
838,  125  N.  Y.  Supp.  915. 

[c]  Executor  and  testamentary 
guardian,  unless  the  trust  has  been  re- 
linquished. Moore  v.  Guest,  8  Tex. 
117. 

[d]  If  the  executor  has  declined  to 
serve  he  (1)  need  not  be  made  a  party. 
McArthur  r.  Allen,  3  Fed.  313.  See 
also  Vancleave  v.  Beam,  2  Dana  (Ky.) 
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est;°'  and  some  statutes  contain  provisions  requiring  some  or  all  of 
such  pei-sons  to  be  made  parties.®*  These  rules  apply  to  the  state 
itself  where  it  is  a  beneficiary.^^    In  some  jurisdictions  ordinarily  the 


155),  even  though  (2)  he  is  charged 
■with  fraud  in  procuring  the  execution 
of  the  will.  Simpson  r.  Lorsch,  50 
Misc.  39S,  100  N.  Y,  Supp.  535.  But 
(3)  an  administrator,  with  the  will  an- 
nexed must  be  appointed  and  made  a 
party  to  represent  the  interests  of  the 
estate.  McArthur  v.  Scott,  113  U.  S. 
340,  5  Sup,  Ct.  340,  28  L.  d.  1015,  re- 
versing McArthur  v.  Allen,  3  Fed.  313. 

[e]  An  executor  who  has  been  dis- 
charged after  distribution  of  the  estate 
is  not  a  necessary  or  proper  party.  Fo- 
ley i;.  O  'Donaghue,  167  Ind.  134,  77  N. 
E.  352. 

[f]  Administrator  With  the  Will 
Annexed. — Crocker  v,  Balch,  104  Tenn. 
6,  55  S.    W.  307. 

[g]  Persons  with  adverse  interests 
should  be  made  parties  to  a  chancery 
contest.  Ex  parte  Walter,  202  Ala.  281, 
80  So.  119;  McMaken  v.  McMaken,  18 
Ala.  576. 

[h]  Children  of  a  beneficiary  who  in 
the  event  of  the  latter 's  death  will 
take  under  the  will,  are  interested  and 
should  be  made  parties  tO'  a  contest. 
Geiger  v.  Bardwell,  255  111.  320,  99  N. 
E.  582. 

[i]  A  child  of  an  heir,  who  is  born 
after  suit  begum  and  whose  interest  is 
adverse  to  the  heirs  because  he  under 
certain  circumstances  might  take  un- 
der the  will,  should  be  made  a  party 
and  represented.  Snell  v.  Weldon,  239 
111.  279,  87  N.  E.  1022. 

[j]  Interest  at  the  Time  of  Bring- 
ing the  Action. — Sears  v.  Stinehelfer, 
89  Ohio  St.  163,  105  N.  E.  1047.  See 
also  Chilcote  v.  Hof&man,  97  Ohio  98, 
119  N.  E.  364,  L.  R.  A.  1918D,  575, 
and  supra,  I,  D,  3,  g,    (I). 

[k]  Court  may  permit  interested 
persons  to  become  parties  and  be  heard 
ini  support  of  the  will.  Old  Colony 
Trust  Co.  V.  Wallace,  212  Mass.  335, 
98  N.  E.  1035. 

93.  Roberts  v.  Abbott,  127  Ind.  83, 
26  N.  E,  565,  purchasers  from  devisees. 

[a]  An  attorney  to  whom  the  bene- 
ficiary has  contracted  to  give  a  per- 
centage of  whatever  is  awarded  such 
beneficiary  by  decree  or  settlement,  is 
not  an  assignee  of  the  property  or 
cause  of  action  and  is  not  "interested" 
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in    the   will.      Cochran   v.   Henry,    107 
Miss.  233,  65  So.  213. 

94,  See  the  statutes. 

[a]  The  Ohio  code  provides  (1)  that 
all  the  devisees,  legatees  and  heirs  of 
the  testator,  and  other  interested  per- 
sons, including  the  executor  or  admin- 
istrator, oiust  be  made  parties'  to  the 
action  to  contest  a  will.  See  Sears  v. 
Stinehelfer,  89  Ohio'  St,  163,  105  N,  E. 
1047.  (2)  Under  this  statute  the  chil- 
dren of  an  heir  dying  since  the  death  of 
the  testator,  are  necessary  parties,  since 
they  have  a  direct  pecuniary  interest 
in  the  estate,  Chilcote  v.  Hoffman,  97 
Ohio  St.  98,  119  N.  E,  364,  L,  R,  A. 
1918D,  575.  (3)  So  is  the  grantee'  of 
a  devisee  under  the  will.  Sears  v. 
Steinehelfer,  89  Ohio  St.  163,  105  N. 
E.  1047. 

[b]  Under  the  Indiana  statute,  (l) 
the  executor  and  person's  beneficially 
interested  in  the  will  are  required  to 
be  made  parties  defendant  to  the  con- 
test (before  or  after  probate)  but  other 
persons  interested  in  estate  need  not 
be  joined.  See  Burn's  Ann.  St.,  §  3154 
and  Prebster  v.  Henderson,  186  Ind.  21, 
113  N.  E.  241,  114  N.  E.  691.  Compare 
Voyles  V.  Hinds,  186  Ind.  38,  114  N.  E. 
865;  Faylor  v.  Fehler,  181  Ind.  441, 
104  N.  E.  22.  (2)  The  widow  if  a 
beneficiary  under  the  will.  Thomas  v. 
Wood,  61  Ind.  132. 

[c]  A  posthumus  child  whose  birth 
is  the  ground  for  revoking  probate, 
need  not  be  made  a  party  as  he  is  not 
one  named  ini  the  statute.  Only  lega- 
tees and  devisees  and  those  claiming 
under  them  need  be  made  parties.  Morse 
V.  Morse,  42  Ind.  365. 

95.  See  infra,  thi9  note. 

[a]  The  state  may  be  made  a  party 
defendant  even  without  the  special 
statutory  provision  therefor,  since  a 
contest  is  a  proceeding  in  rem  and  not 
a  suit  againBt  an  individual.  Hogston 
■V.  Bell,  185  Ind.  536,  112  N.  E.  883. 

[b]  Special  Statute. — Where  the 
state,  or  an  officer  or  department  on 
its  behalf,  is  made  a  beneficiary,  under 
the  will,  the  state,  officer,  or  department 
may  be  made  a  party  defendant  and 
sued  the  same  as  an  individual.  Sum- 
mons must  be  issued  against  the  state, 
served  upon  the   governor,  and  the  at- 
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executor  alone  is  the  proper  party  defendant,®^  and  it  is  well  settled 
that  after  probate  it  is  the  legal  duty  of  an  executor  who  has  ac- 
cepted and  qualified,  to  defend  the  will  against  caveat  or  contest,®^ 
and  this  duty  primarily  rests  upon  the  executor  and  not  upon  the 
legatees  or  devisees.^^ 

Only  those  persons  are  formal  parties  who  have  become  such  in  an 
appropriate  way,^^  and  only  such  parties  may  actively  take  part  in 
the  proceedings.^  Under  some  statutes  the  interested  persons  are 
made  parties  by  serving  them  with  a  citation.^  One  who  has  been 
cited  pursuant  to  statute,  has  a.  right  to  defend.^  Necessary  parties 
not  properly  or  sufficiently  cited,  may  be  brought  in  by  a  new  citation 
or  other  appropriate  method.^  Infant  or  incompetent  parties  should  be 
represented  by  a  guardian  ad  litem.^ 

Alignment.  — Parties  should  be  aligned  in  accordance  with  their 
interests,  those  seeking  to  set  aside  the  ^vill  or  probate  being  plaintiffs 
and  those  defending  the  will,  defendants.*^  But  persons  interested  on 
both  sides  may  choose  their  alignment.''' 

Objections.  —  The  general  rules  as  to  the  necessity  and  manner  of 


torney    general    must    appear    and    de- 
fend.    Burn's  Ann.   St.    (Ind.)    §   3154. 

96.  McC-ambridge  v.  Walraven,  88 
Md.  378,  41  Atl.  928;  Little  Sisters  of 
the  Poor  v.  Gushing,  62  Md.  416. 

[a]  It  is  improper  to  make  the 
beneficiaries  parties,  unless  the  court 
in  its  discretion  permits  it.  6t.  Vin- 
cent de  Paul  Mission  v.  Cushing,  62 
Md.  416. 

97.  Cal.— Estate  of  Logan,  171  Cal. 
357,  153  Pac.  388.  111.— Joyal  v.  Pi- 
lotte,  293  111.  377,  127  N.  E.  741.  Ind. 
Doan  r.  Herod,  56  Ind.  App.  663,  104 
N.  E.  385.  Md.— Mead  v.  Tydings,  133 
Md.  608,  105  Atl.  863.  N.  Y.— Dodd 
f.  Anderson,  179  N.  Y.  466,  90  N.  E. 
1137,  27  L.  R.  A.  (N.  S.)  336,  18  Ann. 
Cas.  738. 

But  see  Andrews'  Exrs.  v.  Andrews' 
Admrs.,  7  Ohio  St.  143. 

[a]  It  is  the  duty  of  executor  to 
defend,  and  he  represents  all  the  inter- 
ests created  by  the  will.  Though  all 
others  default  he  may  defend  alone 
and  may  appeal  from  an  adverse  de- 
cree. Joyal  V.  Pilotte,  293  111.  377,  127 
N.  E.  741. 

98.  Estate  of  Logan,  171  Cal.  357, 
153  Pac.  388. 

99.  See  infra,    this  note. 

[a]  Who  Are  Parties. — Cross-Exami- 
nation. — Although  in  the  nature  of  a 
proceeding  in  rem  so  far  as  the  effect 
of  the  judgment  is  concerned,  the  pro- 


ponent and  contestants  and  such  in- 
terested persons  as  the  court  by  its 
order  has  permitted  tO'  become  parties, 
are  the  only  format  parties  to  the  pro- 
ceeding. In  the  absence  of  an  order 
to  this  effect  an  interested  person  does 
not  become  a  party  whom  the  con- 
testant may  call  for  cross-examination 
as  such,  »merely  because  an  attorney  has 
appeared  in  his  behalf  in  the  proceed- 
ings, in  favor  of  the  will.  Old  Colony 
Trust  Co.  V.  Wallace,  212  Mass.  335, 
98  N.  E.  1035. 

1.  See  supra,  I,  C,  4. 

2.  See  San  Francisco  Protestant 
Orphan  Asvlum  v.  Superior  Court,  116 
Cal.  443,  48  Pac.  379,  and  infra,  I,  D, 
3,  k. 

3.  In  re  Whetton's  Estate,  98  Cal. 
203,  32  Pac.  970. 

4.  San  Francisco  Protestant  Orphan 
Asylum  i\  Superior  Court,  116  Cal.  443, 
48   Pac.  379. 

5.  Fla. — Thompson  v.  McDermott,  19 
Fla.  852.  IlL— Snell  v.  Weldon,  239  111. 
279,  87  N.  E.  1022.  Mo.— Wells  v. 
Wells,  144  Mo.  198,  45  S.  W.  1095,  3 
Prob.  Rep.  Ann.  2S2. 

See  the  title  "Guardian  ad  Litem." 

6.  See  supra,  I,  C,  8,  d,  and  Carolan 
V.  O'Donnell,  141  App.  Div.  463,  126 
N.  Y.  Supp.  551;  Coalter's  Ext.  V. 
Bryan,  1    Gratt.  (42  Va.)  18. 

7.  McDonald  v.  M<iDonald,  142 
Ind.  55,  41  N.  E.  336. 
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object ingr  to  a  defect  of  parties  and  the  effect  of  proceeding  without 
a  necessary  or  indispensable  party,  are  applied.^ 

i.  Procedure  m  General.  —  The  procedure  by  which  a  contest  after 
probate  is  governed  is  usually  prescribed  by  statute,^  and  may  fol- 
low tlie  analogous  rules  in  civil  proceedings  generally  in  so  far  as 
tliey  are  deemed  appropriate,"  particularly  when  so  provided  by 
statute.^^ 

j.  Complaint,  Petition,  or  Bill.  —  (!•)  GeneraUy.  12  _  rpj^^  contest 
after  probate  is  begun  by  filing  a  petition,  complaint,  or  bill,  or 
similar  pleading,  as  variously  provided  by  statute." 

(H.)  Form  and  Contents.—  (A.)  Generally.  —The  form  and  contents 
of  the  pleading  by  which  a  contest  is  initiated  depend  some- 
what upon  the  statute,"  and  the  fact  that  usually  less  strictness  and 
formality  is  required  in  probate  proceedings  than  in  other  courts." 
The  fact  of  probate  should  be  alleged  in  a  contest  after  probate,"  and 
the  bill  or  complaint  should  show  that  it  was  filed  within  the  time 
limited  by  statute  for  that  purpose,"  and  in  some  jurisdictions,  that 
all  interested  persons  have  been  made  parties."  It  should  pray  for 
the  relief  sought  pursuant  to  the  general  principles  elsewhere  dis- 


8.  Ala. — McMaken  v.  McMaken,  18 
Ala.  576.  111.— Kiley  v.  Webb,  272  111. 
537,  112  N.  E.  340.  Ind. — Thomas  V. 
Wood,  61  Ind.  132.  Mo.— Kischman  v. 
Seott,  166  Mo.  214,  65  S.  W.  1031; 
Wells  V.  Wells,  144  Mo.  198,  45  S.  W. 
1095,  3  Prob.  Kep.  Ann.  282.  Ohio.— 
Eeformed  Presby.  Church  v.  Nelson,  35 
Ohio  St.  638. 

See  the    title  ''Parties." 

[a]  If  the  omitted  party  is  not  in- 
jured by  the  judgment,  other  parties 
cannot  complain.  Busse  v.  Schaeffer, 
128  Iowa  319,  103  N.  W.  947;  Dower  v. 
Church,  21  W.  Va.  23. 

9.  See  the  statutes,  and  Clark  v. 
McFarland,  99  Ohio  St.  100,  124:  N.  E. 
164.     Compare  supra,  I,  C,  1. 

10.  See  supra,  I,  C,  1;  infra,  this 
section,  and  In  re  Dolbeer's  Estate,  153 
Cal.  652,  96  Pae.  266,  15  Ann.  Cas.  207; 
Clark  V.  McFarland,  99  Ohio  St.  100, 
124  N.  E.  164. 

11.  See  San  Francisco  Protestant 
Orphan  Asvlum  v.  Superior  Court,  116 
Cal.  443,  48  Pac.  379. 

12.  See  generally  the  titles  "Bills 
and  Answers;"  "Declaration  and 
Complaint." 

13.  See  the  statutes  and  infra,  this 
section. 

14.  Form  of  complaint,  see  Bens- 
berg  V.  Washington  Univ.,  251  Mo.  641, 
158   S.  W.  330. 

15.  See    the    statutes,    and   the    fol- 
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lowing:  Lyons  v.  Campbell,  88  Ala. 
462,  7  So.  250;  Luther  v.  Luther,  122 
111.  558,  13  N.  E.  166. 

16.  See  21    Standard  Proc,   659. 
[a]    The  statute  permitting  contests 

prescribes  neither  the  form  nor  the  es- 
sentials of  a  contest.  There  is  less 
strictness  in  probate  matters  arising  in 
the  county  court  than  is  common  in 
suits  at  law  in  the  same  court  or  in 
the  district  court.  Perdue  v.  Perdue 
(Tex.  Civ.  App.),  208  S.  W.  353,  since 
the  burden  is  on  the  proponent  to  show 
that  will  has  not  been  revoked,  the 
contestant  who  pleads  revocation  need 
mot   specify  how  it  was  revoked. 

17.  See  infra,  this  note. 

[a]  An  allegation  that  the  willwaa 
exhibited  for  probate  in  the  probate 
court  "and  an  order  was  entered  there- 
in granting  probate  of  the  same"  suf- 
ficiently shows  probate  notwithstand- 
ing subsequent  allegations  that  the  evi- 
dence was  not  heard  in  open  court  or 
by  the  judge  of  the  court.  It  is  only 
the  existence  of  the  order  and  not 
whether  it  was  properly  entered  which 
is  material.  Hutchinson  v.  Hutchinson, 
250  111.  170,  95  N.  E.  143. 

18.  Wheeler  v.  Wheeler,  134  111. 
522,  25  N.  E.  588,  10  L.  R.  A.  613; 
Luther  V.  Luther,  122  111.  558,  13  N.  E. 
166. 

19.  Bruner  v.  Torrey,  141  App.  Div. 
838,   125   N.  Y.  Supp.  915;      Early  t^ 
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cussed,^"  and  where  the  statute  or  practice  requires  it,   should  be 
verified.^^ 

(B.)  Statement  ov  Grounds  of  Contest.  — Generally  it  is  required 
that  the  complaint,  petition  or  bill  to  contest  or  revoke  probate,  state 
the  grounds  relied  upon.^^  In  some  jurisdictions  the  petition  must 
show  that  the  evidence  was  discovered  subsequent  to  probate  and 
must  set  forth  the  material  facts.^^  The  facts  constituting  the 
grounds  rather  than  the  legal  conclusion  should  be  stated,-*  except 


Nash,   139   App.   Div.    73tf,    124   N.   Y. 
Supp.  293. 

[a]  If  the  executor  and  testamen- 
tary guardian  is  not  made  a  party  be- 
cause he  has  relinquished  the  trust,  the 
complainants  is  suiiicient.  Miss.  — 
V.  Guest,  8  Tex.  117. 

20.  See  the  title  "Prayer"  and  the 
following:  111.— Luther  t.  Luther,  122 
111.  558,  13  N.  E.  166.  Miss.— Sartor  v. 
Sartor,  39  Miss.  760.  N.  Y.—In  re 
Wiatson,  131  N.  Y.  587,  30  N,  E.  56. 
Va. — Connolly  v.  Connolly,  32  Gratt. 
(73  Va.)  657. 

21.  Ind.— Mason,  v.  Roll,  130  Ind. 
260,  29  N.  E.  1135;  Willett  V.  Porter, 
42  Ind.  250,  verification  by  one  of  the 
complainants  is  suificient.  Miss. — 
Matthews  v.  Sontheinier,  39  Miss.  174. 
Okla. — In  re  Impunnubbee's  Estate,  49 
Okla.  181,  152  Pac.  346. 

See  swpra,  1,  C,  6,  c,  and  the  title 
"Verification." 

[a]  Absence  Not  Jurisdictional.  — 
Sutherland  v.  Hankins,  56  Ind.  343. 

[b]  Lack  of  not  questioned  by  de- 
murrer, but  by  motion  to  strike — other- 
wise waived.  Scott  v.  McGirth,  41 
Okla.  520,  139  Pac.  519. 

22.  Ala. — Barksdal©  v.  Davis,  114 
Ala.  623,  22  So.  17;  Lyons  v.  Camp- 
bell, 88  Ala.  462,  7  So.  250.  Cal.— C.  C. 
P.  §  1327.  Ga.— See  Freeman  v.  Young, 
147  Ga.  699,  95  S.  E.  236.  Ind.— Fort  v. 
White,  54  Ind.  App.  210,  101  N.  E,  27. 
La.— Potts  V.  Potts,  142  La.  906,  77  So. 
786.  Mo.— Gruender  v.  Frank,  267 
Mo,  713,  186  S.  W.  1004.  Ore.— In  re 
Mendenhall's  Will,  43  Ore  542,  72  Pac. 
318,  73  Pac.  1033.  Wash.— See  State 
ex  rel.  Wood  v.  Superior  Court,  76 
Wash.  27,  135  Pac.  494. 

See  the  statutes  and  infra,  this  sec- 
tion.   See  also    supra,  I,  D,  3,  e. 

[a]  Mistake  of  fact,  sufficient  un- 
der the  Code  to  nullify  a  will,  held  not 
sufficiently  alleged.  See  Dibble  v.  Cur- 
rier, 142  Ga.  855,  83  S.  E^  949,  Ann.  Cas. 
1916C,  1.  I 


[b]  Monomania,  sufficient  under  the 
code  to  nullify  a  will,  held  sufficiently 
alleged  under  the  facts  stated.  See 
Dibble  v.  Currier,  142  Ga.  855,  83  S.  E. 
949,  Ann.  Gas.   191 6C,  1. 

[c]  Fraud  and  misrepresentation 
though  a  separate  ground  of  contest 
may  also  be  an  element  of  undue  influ- 
ence and  may  be  alleged  as  such.  In  re 
Stoddart's  Estate,  174  Cal.  606,  163 
Pac.  1010. 

[d]  Undue  influence  though  not  ex- 
pressly made  by  statute  a  ground  of 
contest,  is  covered  thereby  and  has  a 
well-recognized  legal  meaning  when 
used  to  state  a  cause  of  action.  Evi- 
dence tending  to  show  it  is  also  ad- 
missible under  allegations  of  the  stat- 
utory grounds  of  "unsoundness  of 
mind"  and  "undue  execution."  Phil- 
lips V.  Gammon,  188  Ind.  497,  124  N. 
E.  699. 

[e]  Fraud  on  the  court  making  the 
order  of  probate,  by  .means  of  a  false 
affidavit,  is  sufficient,  even  though 
neither  the  unsoundness  of  testator's 
mind,  the  undue  execution  of  the  will, 
nor  its  execution  by  duress  or  fraud, 
nor  any  other  valid  objection  to  its 
validity  or  to  the  probate  thereof,  is 
alleged.  Fort  v.  White,  54  Ind.  App. 
210,  101  N.  E.  27. 

23.  In  re  Tmpunnu'bbee'si  Estate,  49 
Okla.  161,  152  Pac.  346;  Scott  v.  Mc- 
Girth, 41  Okla.  520,  139  Pac.  519. 

[a]  This  does  not  apply  to  infants 
and  persons  of  unsound  mind  so  far  as 
the  necessity  of  showing  the  discovery 
of  the  evidence  since  probate,  is  con- 
cerned. Scott  t'.  McGirth,  41  Okla.  520, 
139  Pac.  519. 

24.  Ala. — Ellis  v.  Crawson,  147  Ala. 
294,  41  So.  942.  Cal.— 7«  re  Burrcll's 
Estate,  77  Cal.  479,  19  Pac.  880.  Ind. 
Herbert  v.  Berrier,  81  Ind.  1.  Tex, — 
Brown  v.  Mitchell,  75  Tex.  9.  12  S.  W. 
606. 

See  infra,  this  section  and  generally 
the  title  "Conclusioiis  of  Law."    But 
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where  allegations  in  the  language  of  the  statute  are  permatted.^^  Un- 
due influence-''  and  fraud-^  are  generally  regarded  as  mere  conclusions 
as  to  which  the  ultimate,-^  but  not  the  evidentiary,^^  facts  must  be 
set  forth,  though  as  to  the  former  there  are  authorities  to  the  con- 


see  Melhase  v.  Melhase,  87  Ore,  590, 
171  Pac.  216,  and  infra,  this  section. 
[a]  Conclusions  of  Law. — Unsound- 
ness of  mind  and  undue  execution  may 
be  alleged  generally,  but  not  so  with 
fraud,  duress  or  undue  influence,  a  sub- 
sequent will,- revocation  or  the  like, 
since  they  are  conclusions  of  law  as  to 
which  the  facts  must  be  pleaded.  In 
re  Streeton's  Estate  (Cal.),  191  Pac.  16, 

25.  See  infra,  this  note. 

[a]  Statement  in  Language  of  Stat- 
ute.—  A  complaint  to  set  aside  the 
will,  stating  the  grounds  in  the  lan- 
guage of  the  statute  is  mot  subject  to 
motion  to  make  more  specific.  Phil- 
lips V.  Gammon,  188  Ind.  497,  124  N.  E. 
699;  McDonald  V.  McDonald,  142  Ind. 
55,  41  N.  E.  336. 

[b]  "Under  a  general  allegation  of 
undue  execution  of  a  will,  (1)  every 
species  of  duress,  fraud,  undue  iniflu- 
ence,  or  whatever  els©  tends  to  point 
out  undue  execution  may  be  shown." 
Thompson  v.  Miller,  182  Ind.  545,  107 
N.  E.  74,  following  Clearspring  Town- 
ship V.  Plough,  173  Ind.  15,  88  N.  E. 
511,  89  N.  E.  369  and  cases  there  cited. 
To  the  same  effect.  Parr  v.  Sumner,  183 
Ind.  402,  107  N.  E.  675,  109  N.  E.  193. 
(2)  All  the  grounds  for  contest  under 
§  3154,  except  unsoundness  of  mind, 
may  be  urged  under  this  general  al- 
legation. Wiley  V.  .Grordan,  181  Ind. 
252,  104  N.  E.  500. 

26.  Cal. — In  re  Stoddart'g  Estate, 
174  Cal.  606,  163  Pac.  1010;  Estate  of 
Yates,  6  Cof.  Prob.  Dec.  50.  'Compare 
In  re  Streeton's  Estate,  191  Pac.  16. 
Ga.— Field  v.  Brantley,  139  Ga.  437,  77 
S.  E.  559.  Tex.— Brown  v.  Mitchell, 
75  Tex.  9,  12  S.  W,   606. 

See  generally  the  title  "Undue  In- 
fluence.' ' 

fa]  The  allegation  should  be  as  pos- 
itive, precise  and  particular  as  the 
nature  of  the  case  will  allow,  stated  in 
ordinary  and  concise  language  and 
directed  to  the  testamentary  act. 
Estate  of  Yates,  6  Oof.  Prob.  Dec. 
(Cal.)  50. 

[b]  An  allegation  that  the  propound- 
ers  for  their  own  use  and  advantage 
caused  and   influenced  the   testator  to 
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sign  the  instrument,  is  insufficient 
again,st  general  demurrer,  since  it  neith- 
er states  the  facts  nor  is  it  even  a 
distinct  allegation  of  the  legal  con- 
clusion. Field  V.  Brantley,  139  Ga.  437, 
77  S.   E.  559. 

[c]  Allegations  held  sufficient  to 
show  undue  influence.  See  the  follow- 
ing eases:  Ala. — Wear  v.  Wear,  200 
Ala.  345,  76  So.  111.  Cal.— In  re  Stod- 
dart's  Estate,  174  Cal.  606,  163  Pac. 
1010;  In  re  Olson's  Estate,  19  Cal.  App. 
379,  126  Pac.  171.  111.— McKaig  v.  Ap- 
pleton,  289  111.  301,  124  N.  E.  596. 
Mont. — Murphy  v,  Nett,  47  Mont.  38, 
130  Pac.  451. 

27.  Ala. — Earksdale  v.  Davis,  114 
Ala.  623,  22  So.  17.  Cal.— In  re  Stod- 
dart's  Estate,  174  Cal.  606,  163  Pac. 
1010.  la.— Pirkl  V.  Ellenberger,  179 
Iowa  1122,  162  N.  W.  791.  Mo.— Story 
V.  Story,  188  Mo.  110,  86  S.  W.  225. 
Tex.—  Brown  v.  Mitchell,  75  Tex.  9,  12 
S.  W.  606;  Vickery  v.  Hobbs,  21  Tex. 
570,  73  Am.  Dec.  238. 

See  generally  the  title  "Fraud  and 
Deceit." 

28.  In  re  Stoddart's  Estate,  174 
Cal.  606,  163  Pac.  1010. 

29.  In  re  Stoddart's  Estate,  174 
Cal.  606,  163  Pac.  1010;  Smith  v.  Boyd, 
127  Mich.  417,  86  N.  W.  953,  as  to 
fraud. 

[a]  "As  such  influence  is  seldom  ex- 
ercised openly,  it  cannot  be  expected 
that  a  pleading  should  ispecify  with 
particularity  the  entire  details  of 
the  manner  in  which  it  was  used.  If 
ultimate  facts  are  alleged  from  which 
the  legal  conclusion  of  undue  influence 
fairly  follows,  it  is  sufficient  to  support 
proof."  Murphy  V.  Nett,  47  Mont.  38, 
130  Pac.  451. 

[b]  Means  and  Manner. — ^Undue  in- 
fluence is  sufficiently  alleged  where  it  ia 
charged  that  the  deceased  at  the  time 
the  will  was  .made  was  under  the  dom- 
ination and  control  of  certain  named 
persons  and  the  will  is  the  result  and 
product  of  the  undue  influence  exer- 
cised by  them,  or  some  of  them,  over 
the  mind  of  the  deceased,  which  de- 
stroyed her  free  volition.  "To  require 
the  contestant  to  state  in.  the  plea  the 
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trary.^^  Mental  unsoundness^^  and  lack  of  exeeution^^  j^^y  -^^  alleged 
generally.  Revocation  is  a  legal  conclusion  as  to  which  the  facts 
should  be  stated,^^  though  there  is  authority  to  the  contrary.^* 

(C.)  Showing  Interest.  — The  contestant  must  allege  facts  showing 
such  an  interest  as  entitles  him  to  contest.^^  Where  he  is  interested  aa 
a  beneficiary  under  an  earlier  will,  the  facts  showing  this  interest 


means  by  which  the  influence  was  ac- 
quired, and  the  manner  in  which  it  was 
exercised,  would  be  to  require  that 
which,  in  the  great  majority  of  cases,  is 
impossible,  since  the  knowledge  of 
these  facts  rests  entirely  in  those  who 
are  most  interested  in  withholding  it." 
Coghill  V.  Kennedy,  119  Ala.  641,  24 
So.  459. 

[c]  Confidential  relations  may  be 
proved  under  a  charge  of  undue  in- 
fluence although  not  alleged.  Coghill  v. 
Kennedy,  119  Ala.  641,  24  So.  459;  Pirkl 
V.  Ellenberger,  179  Iowa  1122,  162  N. 
W.  791. 

[d]  Tie  fact  that  some  of  the  alle- 
gations as  to  undue  influence  are  of 
evidentiary  facts,  does  not  justify  strik- 
ing  out  all  the  allegations  of  undue 
influence  where  they  are  suificient  to 
state  a  cause  of  action  on  that  ground. 
McKaig  V.  Appleton,  289  111.  301,  124 
N.  E.  596. 

30.  Cunninghame  v.  Herring,  195 
Ala.  469,  70  So.  148;  Alexander  v.  Gib- 
son, 176  Ala.  258,  57  So.  760,  overruling 
on  this  point.  Moore  v.  Heineke,  119 
Ala.  627,  24  So.  374;  Barksdale  t\  Da- 
vis, 114  Ala.  623,  22  So.  17.  See  Wear 
V.  Wear,  200  Ala.  345,  76  So.  Ill;  Pirkl 
V.  Ellenberger,  179  Iowa  1122,  162  N. 
W.  791. 

31.  Ala.— "Wear  v.  Wear,  200  Ala. 
345,  76  So.  Ill;  Barksdale  v.  Davis, 
114  Ala.  623,  22  So.  17.  Cal.— 7n  re 
Streeton's  Estate,  191  Pac.  16; 
In  re  Kilborn's  Estate,  158  Cal.  593, 
112  Pac.  52;  In  re  Kohler's  Estate,  79 
Cal.  313,  21  Pac.  758.  Ind.— Ramseyer 
V.  Dennis.  187  Ind,  420,  116  N.  E.  417, 
119  N.  E.  716;  Lange  v.  Dammier,  119 
Ind.  567,  21  N".  E.  749. 

32.  Barksdale  v.  Davis,  114  Ala.  623, 
22  So.  17;  In  re  Streeton's  Estate 
(Cal.),  191  Pac.  16. 

[a]  An  allegation  that  the  will  was 
not  duly  executed  is  sufficient.  Scott 
V.  McGirth,  41  Okla.  520,  139  Pac.  519, 
quoting  Barksdale  v.  Davis,  supra,  this 
note. 

[bl  In  view  of  the  fact,  (1)  that 
the  first  step  on  the  heajing,  whether 
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of  probate  or  of  a  chancery  contest,  is 
for  the  proponent  or  contestee  to  prove 
the  due  execution  of  the  will,  an  allega- 
tion by  the  contestant  that  "Said  will 
was  not  duly  executed"  is  sufficient. 
Barksdale  v.  Davis,  114  Ala.  623,  22 
So.  17.  (2)  The  same  is  true  as  to  the 
allegation  that  deceased  was  of  un- 
sound mind  at  the  time  the  will  was 
executed.  Wear  r.  Wear,  200  Ala.  345, 
76  So.  111. 

33.  Ala. — Barksdale  v.  Davis  114 
Ala.  ■623,  22  So.  17.  Cal.—  re  Stree- 
ton's Estate,  191  Pac.  16.  111.— Hud- 
nall  17.  Ham,  172  111.  76,  49   N.  E.  985. 

34.  Perdue  v.  Perdue  (Tex.  Civ. 
App.),  208  S.  W.  353. 

[a]  An  allegation  that  the  instru- 
ment propounded  is  "not  the  last  will 
and  testament"  of  the  deceased,  "is 
broad  enough  to  justify  the  admission 
of  any  testimony  which  might  tend  to 
show  a  state  of  facts  inconsistent  with 
the  continued  validity  of  the  instru- 
ment," and  hence  justifies  evidence  of 
later  will  revoking  the  one  probated. 
Melhase  v.  IVTelhase,  87  Ore.  590,  171 
Pac.  216. 

35.  Ala. — Elmore  r.  Stevens,  174 
Ala.  228,  57  So.  457  (an  allegation  that 
"petitioner's  interest  will  be  injuri- 
ously affected  by  the  allowance  of  said 
alleged  or  pretended  will,"  is  not  suf- 
ficient); Montgomery  v.  Foster,  91 
Ala.  613,  8  So.  349;  Johnston  v.  Haines- 
worth's  Heirs,  6  Ala.  443.  Ind.— 
Scott  V.  Farman,  89  Ind.  580;  Schmidt 
f.  Bomersbach,  64  Ind.  53.  Mo. — Gruen- 
der  V.  Frank,  267  Mo.  713,  186  S.  W. 
1004.  N.  Y.— Ocobock  i;.  Eeles,  37  App. 
Div.  114,  55  N.  Y.  Supp.  1118.  Wash. 
In  re  Eenton,  10  Wash.  533,  39  Pac. 
145.  W.  Va. — Jackson  r.  Jackson,  99 
S.  E.  259,  allegation  that  he  is  an  heir 
and  that  the  will  does  not  give  him  as 
much  as  his  expectant  interest,  is  suf- 
ficient. 

See  supra,  I,  C,  8,  e,   (II). 

fa]  Allegation  of  Heirship. —  (1) 
"We  have  no  doubt  upon  the  proposi- 
tion that  ordinarily  a  petition  showing 
that  the  contestant  is  an  heir  at  law  of 
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should  be  allpged."''  The  interest  of  other  persons  made  parties 
should  also  appear.^'' 

(m.)  Amendment.-  The  bill,  eomplaint,  petition,  caveat,  or 
equivalent  plrading  may  be  am,ended  pursuant  to  the  general  rules 
elsewhere  treated.^^ 

(IV.)  Joinder  and  Multifariousness.  — Several  grounds  of  contest  may 
be  joined/'''  even  though  inconsistent,*"  and  may/^  though 
they  need  not  be,*^  stated  in  separate  paragraphs  or  counts.  But  a 
bill  or  complaint  to  revoke  probate  or  set  aside  a  will  should  not  join 
other  unrelated  matters.^^    Thus  a  will  contest  cannot  be  injected  into 


the  deceased  sufficiently  shows  tlie  req- 
uisite interest  to  contest  a  will.  As 
we  have  seen,  however,  the  heir  at 
law  may  be  without  such  right  by  rea- 
son of  other  facts."  In  re  Land's 
Estate,  166  Cal.  538,  137  Pac.  246  (in 
which  the  answer  set  up  facts  show- 
ing a  want  of  interest).  (2)  An  alle- 
gation that  the  contestants  and  certain 
other  named  persons  "are  the  sole 
heirs  at  law"  of  the  decedent  suffi- 
ciently shows  their  right  as  "inter- 
ested persons"  to  contest  without  a 
further  allegation  showing  that  their 
share  as  heirs  has  been  diminished  or 
cut  off  by  the  will.  In  re  Mauvais' 
Estate    (Cal.  App.),  185  Pac.  987. 

36.  See  infra,  this  note  and  supra, 
I,  C,  8,  e,  (II). 

[a]  Present  existence  of  the  will 
should  appear  from  the  contestant's 
pleading.  Egbert  v.  Egbert,  186  Ky. 
486,  217  S.  W.  365. 

37.  Timpson  v.  LoTsch,  50  Misc.  398, 
100  N.  Y.  Supp.  535,  that  executor  has 
not  renounced. 

38.  Ga.— Churchill  v,  Neal,  142  Ga. 
352,  82  S.  E.  1065.  Mo.— Lilly  v.  Tob- 
bein,  103  Mo.  477,  15  S.  W.  618,  23 
Am.  St.  Eep.  887,  as  to  parties.  N.  Y. 
Matter  of  Rubens'  Will,  117  App.  Div. 
523,  102  K  Y.  Supp.  795.  Wash.— 
Eichardson  -v.  Moore,  30  Wash.  406,  71 
Pac.  18.  Wis. — Parsons  v.  Balson,  129 
Wis.  311,  109  N.  W.  136. 

See  supra,  I,  C,  8,  g,  and  the  titles 
"Amendments  and  Jeofails;"  "Bills 
and  Answers;"  'New  Cause  of  Action 
or  Defense;"    "Parties." 

fa]  Refusal  of  leave  to  amend  hill 
after  evidence  taken  is  not  error  where 
the  proposed  amendment  varies  from 
the  proof.  Lloyd  v.  Eush,  273  111.  489, 
113  N.  E.  122. 

Amendment  after  lapse  of  time  for 
suit,  see  supra,  I,  D,  3,  f,  (III). 
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39.  Hays  v.  Bowdoin,  159  Ala.  600, 
49  So.  122;  Ellis  v.  Crawson,  147  Ala. 
294,  41   So.  942. 

40.  McDonald  v.  McDonald,  142  Ind. 
55,  41  N.  E.  336,  forgery  and  undue  in- 
fluence. Compare  Hays  v.  Bowdoin, 
159  Ala.  600,  49  So.  122,  unsoundmind 
and  undue  influence  not  repugnant. 

41.  See  infra,  this  note,  and»  the 
title  "Several  Counts." 

[a]  Domination  of  the  testator's 
mind  and  suppression  of  facts  are  not 
incompatibl*  and  may  therefore  be 
joined  in  separate  counts  as  grounds 
of  contest.  In  re  Nutt's  Estate  (Cal.), 
185  Pac.  393. 

42.  See  infra,   this  note. 

[a]  "While  in  actiona  governed  by 
the  Civil  Code  a  plaintiff  must  state 
each  cause  of  action  in  a  separate  par- 
agraph, such  particularity  is  not  re- 
quired in  a  special  proceeding  io  con- 
test a  will,  and  under  the  general  alle- 
gation of  undue  execution  the  plain- 
tiff may  prove  as  many  separate  causes 
of  action  based  on  duress,  undue  in- 
fluence, or  fraud  as  he  has  evidence 
to  support.  *  *  *  Undoubtedly  a  plain- 
tiff may  plead  in  separate  paragraphs  as 
many  distinct  causes  of  action, 
grounded  on  duress,  undue  influence 
and  fraud  as  he  may  desire,  but  he  is  not 
compelled  tO'  do  so."  Barr  v.  Sumner, 
183  Ind.  402,  107  N.  E.  675,  109  N.  E. 
193. 

43.  See  infra,  this  note,  and  gener- 
ally the  titles  "Joinder  of  Actions;" 
'  *  Multifariousness. ' ' 

[a]  Allegations  looking  to  the  set- 
ting aside  of  a  deed,  or  bill  of  sale, 
where  such  relief  is  dependent  upon 
setting  aside  the  probate  of  a  will,  are 
impertinent  and  properly  stricken  from 
a  bill  to  eoaitest  the  probate,  since  the 
latter  proceeding  is  one  in  rem  an3 
not  inter  partes  as  in  the  case  of  the 
former.  Ex  parte  Walter,  202  Ala.  281, 
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partition  proceedings;**  nor  should  it  be  joined  with  a  motion  to 
vacate  the  decree.*^ 

(V.)  Cross  Petition.  —  One  made  a  defendant  in  a  will  contest 
may  himself  file  a  cross-petition  to  contest  the  will,*®  or  to  probate 
portions  of  the  will  rejected  on  the  original  probate.*^ 

k.  Process  or  Citation.  —  Some  statutes  require  a  citation  within 
a  prescribed  time,  to  the  interested  parties,  including  the  executor 
or  administrator  with  the  will  annexed  and  the  legatees,  devisees  and 
heirs  or  their  representatives.***  If  the  required  citation  is  not  issued 
and  served  upon  the  persons  named  within  the  prescribed  time  the 
petition  may  be  dismissed.*^  Upon  a  sufficient  shoA^ang  of  excuse, 
however,  the  court  may  relieve  a  party  from  the  consequences  ^°  of  his 


80  So.  119.    But  see  Thomas  v.  Thomas, 
9  App.  Div.  487,  41  N.  Y.  Supp.  276. 

[b]  A  biU  is  not  multifarious  be- 
cause it  also  seeks  to  enjoin  a  sale  by 
the  executor  in  another  suit  pending 
in  the  same  court.  Eopar  v.  Eopar,  78 
W.   Va.  228,  88  S.  E.  834. 

[c]  Since  probate  and  equity  juris- 
diction are  by  the  constitution  com- 
bined in  the  chancery  court,  a  bill  may 
properly  seek  the  revocation  of  prob- 
ate and  the  establishment  of  complain- 
ant's rights  in  the  real  property  de- 
vised. Caine  v.  Barnwell,  120  Miss. 
209,  82  So.  65. 

44.  Dibble  v.  Winter,  247  111.  243, 
250,  93  N.  E.  145. 

45.  Hopkins  v.  Lane,  6  Dem.  Surr. 
12,  3  N.  Y.  Supp.  661. 

46.  Bradford  v.  Andrews,  20  Ohio 
St.    208,  5  Am.  Eep.  645. 

47.  Shaw  V.  Camp,  163  111.  144,  45 
N.  E.  211,  36  L.  E.  A.  112. 

48.  'See  the  statutes  and  Cal.  Code 
Civ.  Proc,  §  1328.  See  also  the  fol- 
lowing: San  Francisco  Protestant  Or- 
phan Asylum  v.  Superior  Court,  116 
Oal.  443,  48  Pac.  379;  In  re  Whetton's 
Estate,  98  Cal.  203,  32  Pac.  970;  Faylor 
V.   Fehler,   181   Ind.  441,   104   N.   E.   22. 

As  to  parties,  see    supra,  I,  D,  3,  h. 

[a]  In  Representative  Capacity.  — 
Though  'he  statute  provides  for  a  ci- 
tation to  the  executors,  a  citation  di- 
rected to  them  personally  and  not  in 
their  representative  capacity  is  suf- 
ficient. In  re  Logan's  Estate,  171  Cal. 
357,  153  Pac.  388;  In  re  Murphy's 
Estate,  98  Wash.  548,  168  Pac.  175. 
Compare  Estate  of  Logan,  171  Cal.  357, 
153  Pac.  3SS. 

[b]  Issuance. — It  is  the  clerk's  duty 
to  issue  tho  citation,  but -only  upon  ap- 
plication of  an  interested  party.  Estate 


of     Hite,     155     Cal.    390,    101    Pac.   8; 
Estate  of  Sbarboro,   63  Cal.  5. 

[e]  Waiver  by  Appearance. — (1)  De- 
fects in  a  citation  -are  waived  by  the 
appearance  of  the  person  cited  and  the 
filing  of  a  demurrer  to  the  petition. 
Eicks  V.  Eicks,  160  Cal.  467,  117  Pac. 
539.  (2)  But  appearance  for  the  pur- 
pose of  having  the  petition  dismissed, 
is  not  a  general  appearance.  Estate 
of  Hite,  155  Cal.  390,  101  Pac.  8.  See 
generally  the  title  "Appearances." 

49.  In  re  Plumb's  Estate,  177  Cal. 
300,  170  Pac.  609;  Estate  of  Logan,  171 
Cal.  357,  153  Pac.  388;  Eicks  v.  Eicks, 
160  Cal.  467,  117  Pac.  539;  Estate  of 
Hite,  155  Cal.  390,  101  Pac.  8;  Baciga- 
lupo  V.  Superior  Court,  108  Cal.  92,  40 
Pac.  1055. 

[a]  A  motion  to  dismiss  need  be 
served  only  on  the  petitioner  and  not 
on  the  other  interested  persons.  Estate 
of  Hite,  155  Cal.  390,   101  Pac.   8. 

[b]  But  the  court  is  not  without 
jurisdiction  to  proceed  as  to  contestant 
and  those  persons  served,  because  other 
interested  persons  have  not  been 
served.  In  re  Land's  Estate,  166  Oal. 
538,  137  Pac.  246,  dictum. 

50.  In  re  Logan's  Estate,  171  Cal. 
357,  153  Pac.  388;  In  re  Simmons' 
Estate,  168  Cal.  390,  143  Pac.  697,  un- 
der C.  C.  P.  §  473,  on  the  grounds  of 
excusable  neglect. 

[a]  Failure  to  serve  one  of  the  per- 
sons named  in  the  statute  do'cs  not 
defeat  the  proceedings  but  the  court 
may  direct  the  issuance  of  a  new  cita- 
tion. The  code  section  providing  for 
alias  process  has  no  application.  San 
Francisco  Protestant  Orphan  Asylum  v. 
Superior  Court,  116  Cal.  443,  48  Pac. 
379. 

[b]  Afl&davit  of  merits  held  sufficient 
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failnro  in  tliis  rcspooi,  or  mny  extend  the  time,"'^  since  jnrisdiotion  of 
the  proeeoilinp  nttnehos  on  the  filing  of  the  petition  inau{,nirating  the 
(•(Uitest.*-  The  citation  may  he  amended,-"''  or  a  supph'inental  citation 
may  issue/'*  Where  citation  is  not  provided  for  hy  statute,  defend- 
ants must  he  Ivrouirht  into  court  hy  process  the  same  as  in  other 
actions."  Unh'ss  spi'cial  provision  is  made  hy  statute,  such  citation 
or  process  is  served  in  the  usual  way/" 

1.  Suhscquetit  Pleodhgs.  —  Suhsequent  plcadinpfs,  where  necessary, 
follow  the  general  practice  in  such  courts."  A  hill  to  construe  a  will 
cannot  he  pleaded  in  ahatement  of  a  suhsequent  hill  to  contest  and 
annul  fhe  will.'''*  A  plea  of  estoppel  must  conform  to  the  general 
rules  elsewhere   treated. '^'^ 

m.  L'isucs.  —  (I.)  Generally.  ■ —  The  issues  in  a  contest  after  pro- 
bate follow  substantially   the  same  rules  that   govern  objections  or 


on  motion  to  relieve  contestant  from 
his  default  in  failing  to  take  out  a  ci- 
tation within  a  vear.  In  re  Simmon's 
Rotate,  168    Cal.'390,  143  Pac.  697. 

51.  In  re  Logan's  Estate,  171  Cal. 
357,  1.53  Pac.  388,  even  after  the  ex- 
piration of  the   vcaT. 

[a]  It  is  of  no  consequence  that  the 
return  day  has  expired  before  the  order 
directing  the  citation  to  be  served  at 
a  later  dav  is  made.  Estate  ■oi  Logan, 
171  Cal.  357,  153  Pac.  388. 

52.  Estate  of  Logan,  171  Cal.  357, 
153  Pac.  3S8. 

53.  In  re  Soule's  Will,  46  Hun  661, 
affirmed,  109  N.  Y.  662,  17  K  E.  868. 
See  generally  the  title    "Process." 

54.  In  re  Bradley's  "Will,  70  Hun 
104,  23  N.  Y.  Supp.  1127;  In  re  Pba- 
len's  Will,  51  Hun  208,  4  X.  Y.  Supp. 
408.  Compare  San  Francisco  Protes- 
tant Orphan  Asj'lum  v.  Superior  Court, 
116  Cal.  443,  48  Pac.  379,  power  to  is- 
sue a  new  citation  after  lapse  of  the 
year  without  service  of  the  citation 
originally  taken  out. 

55.  CTiilcote  v.  Hoffman,  97  Ohio 
St.  98,  119  N.  E.  364,  L.  R.  A.  191SD, 
575. 

fal  Constructive  service  is  sufficient. 
Martin    r.  King,  72  Ala.  354. 

56.  Soe  the  title  "Service  of  Pro- 
cess and  Paners." 

fa]  The  Indiana  statute  requires  ser- 
vice of  citation  upon  defendants  if 
residents  or  publication  if  they  are  non- 
residents. Burns'  Ann.  St.  §3156; 
Voyles  r.  Hinds,  186  Ind.  38,  114  N.  E. 
86.5.  Where  the  state  is  a  party,  ser- 
vice is  on  the  governor,  Burns'  Ann. 
St.  §  3156.  Hogston  v.  Bell,  185  Ind. 
536,  112  N.  E.  883. 
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57.  See  In  re  Mauvais'  Estate 
(Cal.  App.),  185  Pac.  987;  State  ex  rel. 
Wood  r.  Superior  Court,  76  Wash.  27, 
135  Pac.  494,  and  such  titles  as  "An- 
swers;" "Bills  and  Answers;"  "De- 
nials;"  "Replication  and  Reply,"  etc 

Admissions  and  default,  see  infra,  1, 
D,  3,  m,  (II). 

[a]  Probate  of  earlier  will  in  samo 
court  may  be  called  to  court's  atten- 
tion without  plea.  Conzet  v.  Hibben, 
272  111.  50S,  112  N.  E.  305,  Ann.  Cas. 
1918A,   1197. 

[b]  Will  Violating  Contract.— A  bill 
to  set  aside  probate  of  a  will  on  the 
ground  of  revocation  by  a  later  will, 
is  subject  to  demurrer  where  it  sets 
forth  the  earlier  will,  which,  by  its 
recitals,  shows  itself  to  be  irrevocable 
because  made  pursuant  to  contract  up- 
on a  valuable  consideration.  An  answer 
or  cross-bill  sotting  up  the  facts  is  un- 
necessary. Walker  v.  Yarbrough,  200 
Ala.  458,  76  So.  390.  But  see  infra, 
III. 

Raising  issue  as  to  Interest,  see  su- 
pra, I,  D,  3,  g,   (IV). 

58.  Kaplan  v.  Coleman,  180  Ala. 
267,  60  So.  885. 

59.  Pop   the  title  "Estoppel." 

fa]  Plea  of  estoppel  must  set  forth 
the  facts  not  only  showing  the  acta  of 
the  contestant,  such  as  consent  to  pro- 
bate and  acceptance  of  legacy,  but  the 
facts  showing  preiudice.  Kelley  v. 
Hazzard,  96  Ohio  St.  19,  117  N.  E. 
182. 

fb]  In  an  action  by  several  persons 
to  contest  a  will,  an  answer  setting  up 
an  estoppel  against  one  of  them  only 
is  insufficient  since  it  does  not  bar  tho 
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opposition  to  probate,^"  being  determined  bj^  the  statutes  prescribing 
the  grounds,*'^  and  to  some  extent  by  the  pleadings.^^  ^g  elsewhere 
shown,**^  except  where  the  scope  of  the  proceedings  is  broadened  by 
the  statute,*^*  only  those  matters  going  to  the  question  of  will  or  no 
will  can  be  considered  or  determined/'^  The  construction  or  validity 
of  the  provisions  of  the  ^vill  are  not  proper  matters  of  controversy  or 
adjudication;'^^  neither  are  matters  affecting  merely  the  regularity  of 


action     as    to    the    others.      Floyd     v. 
Flovd,  90  Ind.  130. 

60.  Dew  V.  Eeid,  .52  Ohio  St.  519, 
40  N.  E.  718,  1  Prob.  Kep.  Ann.  382. 
See  supra,  I,  C,  10. 

61.  See  the  statutes  and  Clark  r. 
McFarland,  99  Ohio  St.  100,  12-i  N.  E. 
164;  Stacey  v.  Cunningham,  69  Ohio 
St.  176,  68  N.  E.  1001;  Dew  v.  Eeid, 
52  Ohio  St.  519,  40  N.  E,  718,  1  Prob. 
Eep.  Ann.  382;  Walker  v.  Walker,  14 
Ohio  St.  157,  82    Am.  Dec.  474. 

[a]  The  issue  is  made  by  the  stat- 
ute and  is  not  whether  the  ■will  was 
properly  or  improperly  admitted  to 
proljate,  but  the  validity  of  the  will, 
and  any  ground  which  if  established 
by  proof  would  invalidate  the  will  may 
be  made  the  basis  of  the  contest. 
Dowling  f.  Gilliland,  275  111.  76,  113 
N.  E.  987. 

fb"|  Grounds  of  contest  specified  in 
Oklahoma  statute,  are:  1.  Discover}'  of 
later  will  revoking  or  changing  the 
probated  will.  2.  Some  jurisdictional 
fact  wanting.  3.  Testator  not  com- 
petent or  free  from  duress,  menace, 
fraud  or  undue  influence.  4.  Will  not 
duly  executed.  These  must,  except  in 
case  of  infants  and  persons  of  unsound 
mind,  appear  from  evidence  discovered 
subsequent  to  probate.  Scott  r.  Mc- 
Girth,  41  Okla.  520,  139  Pac.  519. 

62.  See  following  subsection  and 
supra,  I,  C,  10,  a. 

63.  See  supra,  T,  C,  10,  a. 

64.  See  the  statutes  and  Dreisbacli 
V.  Spring,  93  Kan.  210,  144  Pac.  195; 
Kennett  v.  Kidd,  87  Kan.  652,  125  Pac. 
36,  Ann.  Cas.  1914A,  592,  44  L.  E.  A. 
(N.  S.)  544  (invalidity  of  devise  to 
fraternal  association);  Brook  v.  Chap- 
pell,  34  Wis.   405. 

65.  ni.— Dibble  v.  Winter,  247  111. 
243,  93  N.  E.  145.  Ind.— Curry  v. 
Bratney,  29  Ind,  195.  la. — Lnripux  v. 
Kollor.  5  Iowa  196,  6S  Am.  Doc.  696. 
Md.— Schnll  v.  Murray,  32  Md.  9.  Mo. 
W.  bor  r.  Strobol.  22.5  S.  W.  925;  Lilly 
r  Tobbcin,  103  Mo.  477.  15  S.  W.  618, 
23  Am.  St.  Eep.  887.     N.  C— Phifcr  V 


Mullis,  167  N.  C.  405,  83  S.  E.  582; 
Wood  V.  Sawyer,  61  N.  C.  251;  In  re 
Murray's  Will,  141  N.  C.  588;  54  S.  E. 
435.  Ohio. —  Irwin  v.  Jacques,  71  Ohio 
St.  395,  73  N.  E.  683,  69  L.  E.  A.  422. 
Tex. — Franks  v.  Chapman,  61  Tex.  576. 
Va. — Lamberts  v.  Cooper's  Exr.,  29 
Gratt.  (70  Va.)  61;  Coalter's  Exr.  v. 
Bryan,  1  Gratt.  (42  Va.)  18.  W.  Va. 
Coffman  v.  Hedrick,  32  W.  Va.  119,  9 
S.  E.  65;  Couch  v.  Eastbam,  27  W.  Va. 
796,  55  Am.  Eep.  346.  Wis.— Farmer 
V.  Sprague,  57   Wis.  324,   15  N.  W.  382. 

[a]  Pretermission  of  a  child  is  not 
ground  for  contest  as  it  does  not  to- 
tally invalidate  the  will.  In  re  Ho'- 
scheid's  Estate,  78  Wash.  309,  139  Pac. 
61.     See  supra,  I,   C,  10,  a. 

[b]  Birth  of  a  posthumous  child  de- 
feats probate  as  a  condition  subsequent 
— by  statute.  Evans  v.  Anderson,  15 
Ohio  St.  324,  distinguished  in  In  re 
Hoscheid's  Estate,  78  Wash.  309,  139 
Pac.   61. 

[c]  Issue  shall  be  made  up,  tried 
and  determined  respecting  the  com- 
petency of  the  deceased  or  respecting 
the  execution  of  the  will  under  re- 
straint, undue  influence,  or  fraudulent 
represenitations,  or  for  any  other  cause 
affecting  the  validity  of  the  will.  State 
ex  rel.  Wood  v.  Superior  Court,  76 
Wash.  27.  135  Pac.  494. 

[d]  The  issues  in  a  chancery  suit 
are  unaffected  by  the  decree  of  pro- 
bate, which  is  only  conclusive  after  the 
expiration  of  the  statutory  period. 
Dowling  r.  Gilliland,  275  111.  76,  113 
ISr.    E.    987. 

66.  See  supra,  I,  C,  10,  a,  and  the 
following  cases:  Md. — Eamsoy  i\  Wel- 
by,  63  Md.  584;  SchuU  r.  Murray,  32 
Md.  9.  Miss. — Lusk  ?;.  Lewis,  32  Miss. 
297.  Mo.— Lilly  r.  Tobbein,  lO.-H  Mo.  477, 
15  S.  W.  618,' 23  A.m.  St.  Eep.  887.  N. 
T.— In  re  Ellis'  Will,  1  Connoly  Surr. 
206,  4  N.  Y.  Supp.  180.  Ohio.— Irwin 
r.  .Tacques,  71  Ohio  St.  395,  73  N.  E. 
683,  69  L.  E.  A.  422.  Okla.— Taylor 
r.  Hilton,  23  Okla.  .^54,  100  Pac.  .537, 
18  Ann.  Cas.  385.     Wash. —  Montrose  v. 
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tho  previous  probate  proeeedinp^s."^  But  the  contest  may  include  any- 
thincr  pointr  to  the  validity  of  the  Avill  not  only  when  executed  but 
up  to  the  time  of  death,""  and  may  be  confined  to  particular  portions 
of  the  will  wlien  only  i\art  of  it  is  affected  by  the  undue  influence  or 
other  iiround   of  contest.'* 

(11.)  Admissions  and  Agreements. —  In  so  far  as  the  proceedings 
are  in  rem,' "  and  determine  the  rip:hts  of  others,  the  formal  or  active 
parties  should  not  be  permitted  to  dispose  of  those  rig^hts  by  their 
admissions  or  agreements.''^  Nevertheless,  since  the  proceedings  are  to 
some  ex-tent  inter  partes,'-  and  based  upon  orderly  pleadings,"  the 
court  proceeds  as  in  other  cases,  upon  the  issues  and  admissions  ''* 


Byrne,  24  Wash.  288,  64  Pac.  534.  W. 
Va.— Ward  r.  Brown,  53  W.  Va.  227, 
44  S.  E.  488;  Kerr  i\  Lunsford,  31  W. 
Va.  659.   S  S.  E.  493,  2  L.  R.  A.  668. 

[a]  Even  though  incidentally  it  in 
effect  defeats  the  will,  since  a  contest 
goes  to  the  validity  of  the  will  as  a 
whole,  and  as  such,  and  not  to  the 
validity  of  its  provisions.  In  re  IIo- 
scheid's  Estate,  78  Wash.  309,  139  Pac. 
61.  See  Greenwood  v.  Murray,  26 
Minn.    259,  2    N.  W.  945. 

67.  111.— Dowling  v.  Gilliland,  275 
111.  76,  113  N.  E.  987.  Ohio.— Stacey 
V.  Cunningham,  69  Ohio  St.  176,  68  N. 
E.  1001.  W.  Va.— Coffman  v.  Hedriek, 
32  W.  Va.  119,  9  S.  E.  65. 

68.  See  infra,  this  note  and  the  fol- 
lowing: Colo. —  Camplin  v.  Jackson,  34 
Colo.  447,  83  Pac.  1017,  11  Prob.  Rep. 
Ann.  374.  Md. — Davis  v.  Calvert,  5 
Gill  &  J.  269,  25  Am.  Dec.  282.  Mich. 
Allison  r.  Smith,  16  Mich.  405. 

[a]  "The  will  speaks  as  of  the  date 
of  the  testator's  death,  and  the  pro- 
bate establishes  its  status  as  of  that 
date.  Anything  going  to  the  validity 
of  the  will  as  of  that  date  is  clearly 
a  proper  subject  tr>  be  raised  by  a  con- 
test of  the  probate.  While  the  stat- 
ute enumerate?  as  particular  grounds 
for  contest  certain  things  going  to  the 
validity  of  the  will  arising  at  the  time 
of  its  execution,  namely,  testamentary 
capacity,  restraint,  undue  influence, 
and  fraudulent  representations,  it  adds, 
'or  for  any  other  cause  affecting  the 
validity  of  such  will.'  This  clause  is 
certainly  broad  enough  to  include  any 
cause  affecting  the  validity  of  the  will 
at  the  time  of  probate,  and  must  be 
so  construed,  since  the  right  of  contest 
only  arises  on  the  probate,  and  is  ac- 
corded by  the  statute  for  the  very  pur- 
pose of  testing  the  validity  ot  the  in- 
strument as  a  will.     This,   of  course,  is 
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a  very  different  thing  from  construing 
the  provisions  of  the  will  for  the  pur- 
pose of  ascertaining  its  effect  as  a 
muniment  of  title."  In  re  Hoscheid'a 
Estate,    78    Wash.    309,    139    Pac.    61. 

[b]  Revocation  in  whole  or  in  part 
imay  be  ground  for  bill  to  contest.  Dow- 
ling V.  Gilliland,  275  111.  76,  113  N.  E. 
987. 

69.  Ala. — Lyons  v.  Campbell,  88 
Ala.  462,  7  So.  250.  Md.— Fisher  v. 
Boyce,  81  Md.  46,  31  Atl.  707.  Mass. 
Old  Colony  Trust  Co.  v.  Bailey,  202 
M-ass.    283,   88   N.  E.    898. 

Compare  Gross  v.  Burneston,  91  M'd. 
383,  46  Atl.  993.  See  supra,  I,  C, 
12,  b. 

70.  See  supra,  I,  A,  5;  I,  D,  3,   d. 

71.  See  supra,  I,  A,  9;    I,  C,  10,  a. 

72.  See    supra,  I,  A,    5;   I,  D,  3,  d. 

73.  See  supra,  I,  D,  3,  j  and  1. 

74.  See  Cal.— Estate  of  Baird,  176 
Cal.  381,  168  Pac.  561.  la.— Kostelecky 
V.  Scherhart,  99  Iowa  120,  68  N.  W. 
591.  Ohio. — But  see  Clark  v.  McFar- 
land,  99   Ohio   St.    100,   124   N.   E.   164. 

[a]  Issues  Determined  by  Pleadings. 
It  is  necessary  for  the  proponent  of  a 
will  probated  "in  common  form"  to 
rc-probate  it  de  novo  on  a  contest, 
only  when  the  allegations  of  the  peti- 
tion are  sufficiently  broad  to  question 
the  validity  of  the  will  and  the  com- 
petency of  the  proof  as  to  its  execu- 
tion. "The  petition  may  waive  or  ad- 
mit the  necessary  facts  and  formali- 
ties attending  the  probate.  As  to  all 
matters  waived  or  admitted  by  the 
pleadings,  it  would  seem  that  no  ad- 
ditional proofs  are  necessary,"  Thus 
Li.e  issue  of  testamentary  capacity  is 
waived  when  the  only  specific  allega- 
tions are  as  to  lack  of  execution  and 
undue  influence.  Simpson  v.  Durbin, 
68  Ore.  518,  136   Pac.  347. 

[b]  Execution  and  Capacity  Distinct 
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made  hy  the  parties,  and  may  hold  them  to  their  agreementsj^ 
However,  judgment  cannot  be  taken  by  consent  or  default  or  upon 
the  pleadings  without  a  determination  of  the  statutory  issue,'''  though 
under  proper  circumstances  there  may  be  a  nonsuit  or  directed  ver- 
dict." 

n.  Trial  or  Hearing. —  (I.)  Generally.  — A  trial  procedure  dif- 
ferent from  ordinary  civil  actions  is  some  times  prescribed  by  statute''^ 
which  may  provide  that  the  issues  of  fact  shall  be  tried  in  the  same 
manner  as  in  an  original  contest.''^  The  probate  or  the  record  of  the 
testimony  is  frequently  made  prima  facie  evidence,^"  but  nevertheless 
the  trial  or  hearing  is  de  novo.*^ 

Since  a  contestant  is  entitled  to  plead  and  rely  upon  several 
grounds,®^  he  is  not  obliged  to  elect  between  them.^^    The  proof  must 


Issues. — (1)  The  issue  of  due  execution 
is  distinct  from  that  of  testamentary 
incapacity  or  undue  influence.  Kaplan 
r.  Coleman,  180  Ala.  267,  60  So.  885. 
(2)  Where  the  pleadings  raise  an  issue 
merely  of  genuineness  of  the  paper,  is- 
Bues  of  fraud  and  undue  influence  can- 
not be  submitted  to  a  jury  in  a  chanc- 
ery contest.  Stephens  v.  Richardson, 
189    Ala.  360,  66  So.  497. 

[c]  Admissions  by  failure  to  deny 
are  not  binding  on  those  who  did  not 
Join  in  the  answer.  In  re  Plumb's 
Estate,  177  Cal.    300,   170  Pac.  609. 

[d]  The  executor  may  object  to  ad- 
missions by  one  beneficiary  of  undue 
influence  which  is  not  competent 
against  the  others — even  his  own  ad- 
missions. Joyal  V.  Pilotte,  293  111.  377, 
127  N.  E.  741. 

75.  See  supra,    I,  A,  9. 

76.  See  Barney  v.  Hays,  11  Mont. 
99,  27    Pac.  394. 

[a]  The  will  cannot  be  set  aside 
merely  on  the  pleadings  but  the  issue 
must  be  made  up  and  tried  by  jury. 
Joyal  V.  Pilotte,  293  111.  377,  127  N. 
B.  741. 

[b]  Final  Judgment  Cannot  Be  Giv- 
en on  the  Pleadings  or  by  Default  or 
Consent.— Walker  v.  Walker,  14  Ohio 
St.  157,  82  Am.  Dec.  474,  not  on  de- 
murrer to  answer.  This  case  is  limited 
in  its  effect  as  to  the  right  to  direct 
a  verdict,  in  Clark  v.  McFarland,  99 
Ohio  St.  100,  124  N.  E.  164.  See  infra, 
I,  D,  3,  n,  (III),  (C). 

[c]  Consent  Decree. — An  issue  devi- 
savit  vol  lion  cannot  \u-  (ictormincd  ad- 
versely to  the  will,  by  consent  of  the 
parties,  where  some  of  them  are  infant 
children.  Holt  r.  Ziglar,  159  N.  C. 
272,    74  S.   E.  813,  in   which   the  chil- 


dren's guardians  ad  litem  were  inter- 
ested adversely  to  their  wards  and 
consented  to  a  decree  setting  aside  the 
will  to  the    detriment  of    the  wards. 

77.  See  infra,  I,  D,  3,  n,  (III),  (B) 
and  (C). 

78.  Clark  v.  McFarland,  99  Ohio  St. 
100,  124  N.  E.  164.  See  generally  the 
titles  "Hearing;"  "Trial." 

79.  See  San  Francisco  Protestant 
Orphan  Asylum  v.  Superior  Court,  116 
Cal.  443,  48  Pac.  379.  See  supra,  I, 
C,  11  and  12. 

80.  See  the  statutes  and  Succession 
of  Swanson,  131  La.  53,  58  So.  1030; 
Edgington  v.  Mabrey,  111  Miss.  492, 
71  So.  801,  error  not  to  submit  it  to 
jury. 

[a]  On  a  chancery  contest,  the  cer- 
tified transcript  of  the  testimony  of  the 
subscribing  witnesses  in  the  county 
court  is  admissible  in  evidence,  by 
statute,  and  the  court  cannot  strike 
out  a  portion  of  it.  Abbott  f.  Church, 
288  111.  91,  123  N.  E.  306. 

[b]  "The  certificate  of  the  oath  of 
the  witnesses  at  the  time  of  the  first 
probate"  .'uoans  the  subscribing  wit- 
nesses in  the  county  court,  and  even 
though  the  will  was  first  admitted  to 
probate  in  the  circuit  court  on  appeal 
from  the  denial  of  probate  in  the 
county  court,  a  transcript  of  the  evi- 
dence of  the  witnesses  in  the  circuit 
court,  including  others  than  the  sub- 
scribing witnesses,  is  not  admissible. 
Lyman  v.  Kaul,  275  111.  11,  113  N.  E. 
944. 

81.  Dibbte  V.  Winter,  247  111.  243, 
263,  93   N.    E.  14.5. 

82.  See    supra,    I,  D,  3,  j   (V). 

83.  McDonald  v.  McDonald  142  Ala. 
55,  41  N.  E.  336. 
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oorrespoiul  to  tlio  ploadinc:  but  only  williin  the  limits  established  by 
the  {lenoral  prineiples  elsewliere  treated,*"  and  subject  to  the  (piali- 
tieation  that  in  some  jurisdictious  the  issue  is  made  by  the  statute 
LudeiH'udeut    of  tlie   pleadings  to  somi^   extent.'*'* 

(Et.)  Jury  Trial. — The  eonstitutional  rii::ht  to  jury  trial  does 
not  extend  to  probate  proeeeilinys,  henre  tliere  is  no  right  to  jury 
trial  in  proeeedinyfs  to  contest  or  revoke  the  probate  of  a  will,  except 
where  given  by  statute,^^'  and  then  only  to  the  extent  permitted  by 
the  statute  which  sometimes  limits  it  to  particular  issues.^^  To  that 
extent,  however,  it  is  a  matter  of  right,***  except  where  the  proceeding 
is  regarded  as  a  suit  in  equity  and  governed  by  the  equity  pro- 
cedure,'"-' and  even  where  the  proceedings  are  in  an  equity  court,  jury 
trial  is  soniotinies  made  a  matter  of  right  on  demand.""    The  proponent 


84,  See  the  title  "Variance  and 
Failure  of  Proof,"  and  the  following: 
111.— Huffman  i:  Greaves,  245  111.  440, 
92  N.  E.  2S9;  Waters  v.  Waters,  222 
111.  26,  78  N.  E.  1,  113  Am.  St.  Kop. 
359;  Standley  r.  Moss,  114  111.  App. 
612.  Ind. — Clearspring  Tp.  v.  Blough, 
173  Ind.  1;-),  S8  N.  E.  511,  89  N.  E. 
369;  Burkhart  v.  Gladish,  123  Ind.  337, 
24  N.  E.  118.  Mo.— Wood  v.  Carpenter, 
166  Mo.  465,  66  S.  W.  172.  N.  J.— 
Bailey  r.  Stiles,  2  N.  J.  Eq.  220.  Ohio. 
Dew  V.  Keid,  52  Ohio  St.  519,  40  N. 
E.   718,   1    Prob.   Rep.   Ann.   382. 

[a]  Fraud  .must  be  proved  as  al- 
leged. Story  V.  Story,  188  Mo.  110, 
86  S.  W.  225. 

85,  See  supra,  I,  C,  10,  a;  I,  D,  3, 
m.,  (I),  and  Dew  r.  Eeid,  52  Ohio  St. 
519,  40  N.  E.  718,  1  Prob.  Rep.  Ann. 
382. 

86,  In  re  Land's  Estate,  166  Cal. 
538,  137  Pac.  246;  Im  re  Dolbeer's 
Estate,  153  Cal.  652,  96  Pac.  266,  15 
Ann.  Oas.  207;  Stevens  v.  Myers,  62 
Ore.  372,  121  Pac.  434,  126  Pac.  29.  See 
supra,  I,  C,  11,  b,  (I)  and  21  Stand- 
ard Proc.   660. 

[a]  In  California,  (1)  jury  trial  is 
a  matter  of  right,  if  demanded,  upon 
any  issues  of  fact  involving  (1)  the 
competency  of  the  testator,  (2)  fraud, 
duress,  menace,  undue  influence,  (3) 
due  execution  and  attestation  of  the 
■will,  (4)  any  other  question  substan- 
tially affecting  the  validity  of  the 
will.  Code  Civ.  Proc.  §  1312.  In  re 
Waters'  Estate  (Cal.),  185  Pac.  951. 
(2)  The  statute  allows  such  trial  only 
where  it  was  not  had  in  original  yjro- 
bate  and  where  it  is  demanded  a 
specified  time  before  the  hearing.  In 
re    Land's    Estate,    166    Cal.    538,    137 
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Pac.  246;  In  re  Dolbeer's  Estate,  153 
Cal.  652,  96  Pac.  266,  15  Ann.  Cas. 
207. 

[b]  In  New  York  the  right  of  jury 
trial  on  demand,  is  provided  for  by  act 
of  1914,  in  both  surrogate's  and  su- 
preme court.  Between  1910  and  1914, 
this  right  was  available  only  in  the 
action  to  contest  provided  for  in  Code 
Civ.  Proc.  §  2653a.  Wadsworth  v. 
Ilinchcliff,  218  N.  Y.  589,  113  N.  E. 
488. 

87.  'See  the  statutes  'and  supra,  I, 
C,  11,  b. 

[a]  Where  the  statute  limits  such 
right  to  issues  affecting  the  validity 
of  the  will  it  does  not  extend  to  the 
issue  of  contestant's  interest.  In  re 
Land's  Estate,  166  Cal.  538,  137  Pac. 
246. 

[b]  An  issue  as  to  heirship  is  not 
one  which  the  parties  are  entitled  to 
have  submitted  tO'  a  jury,  and  if  it  be 
submitted  the  verdict  is  advisory  only. 
Prescott  V.  Ayers,  276  111.  242,  114  N. 
B.  557. 

88.  Pedersen  v.  Moore,  32  Idaho 
420,  184  Pac.  475  (even  though  pro- 
ceedings are  equitable  in  their  na- 
ture) ;  Crawfordsville  Tr.  Co.  v.  Ram- 
sey, 178  Ind.  258,  98  N.  E.  177,  not  an 
equity  proceeding. 

89.  Stevens  v.  Myers,  62  Ore.  372, 
121  Pac.  434,  126  Pac.  29;  In  re  Clay- 
son's  Estate,  26  Wash.  253,  66  Pae. 
410.     See   supra,  I,  D,  3,  d. 

90.  Ala. — Ex  parte  Colvert,  188  Ala. 
650,  65  So.  964.  111.— Lyman  t:  Kaul, 
275  Til.  11,  113  N.  E.  944.  W.  Va.— 
Ropar  r.  Ropar,  78  W.  Va.  228,  88 
S.  E.  H?A. 

[a]  The  chancellor  as  In  other  cases, 
determines  whether  to  impanel  a  jury 
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has  the  same  right  to  a  jury  trial  as  the  contestant.^^  As  in  other 
similar  eases,^==  the  right  to  a  jury  may  be  waived.^^  Wliere  issues  are 
submitted  to  a  jury  they  are  framed  in  the  manner  elsewhere  dis- 
cussed.^* 

(III.)  Questions  of  Law  and  Fact  and  Submission  to  Jury.  —  (A.) 
Generally.  —  The  testamentary  character  of  the  instrument  is  a  ques- 
tion of  law  to  be  determined  from  the  instrument  itself,^^  unless  ex- 
trinsic evidence  is  resorted  to.^*^  Wliat  constitutes  a  proper  execution 
or  authentication  of  a  will  is,  of  course,  a  matter  of  law  for  the 
court,^^  but  whether  in  fact  the  instrument  in  question  was  so  ex- 
ecuted or  authenticated  is  ordinarily  for  the  jury  upon  disputed  f acts.^* 


in  his  own  court  or  send  the  issue  to 
a  law  court  for  jury  trial.  Ex  parte 
Colvert,   1S8   Ala.   650,   65   So.   964. 

91.  In  re  MicKenna's  Estate,  143 
Cal.  580,  77  Pac.  461. 

92.  See  16  Standard  Proc.  913,  925, 
and  supra,  I,  C,  11,   b. 

93.  Butcher  v.  Butcher,  21  Colo. 
App.  416,  122  Pac.  397,  by  failing  to 
request  the  submission  of  any  specific 
issue  to  the  jury  after  a  request  for 
a  directed  verdict  has  been  denied. 
Contra,  Clark  i'.  McFarland,  99  Ohio 
St.  100,   124  X.  E.   164. 

[a]  Where  counsel  waive  jury  trial 
without  the  knowledge  and  against  the 
directions  of  the  client  the  latter  may 
move  to  have  the  waiver  set  aside  and 
where  this  motion  is  made  and  denied 
several  days  before  trial,  it  need  not 
be  renewed  at  the  trial.  Lj-man  i'. 
Kaul,  275  111.  11,  113  N.  E.  944. 

94.  See  supra,  I,  C,  11,  b;  Barr  v. 
Sumner,  183  Ind.  402,  107  N.  E.  675, 
109  N.  E.  193;  Todd  v.  Fenton,  66 
Ind.  25,  and  also  the  titles  "Issues 
In  Pleading  and  Practice;"  "Special 
Interrogatories  to   Juries." 

fa  ]  The  usual  method  of  submitting 
issues  to  a  jury  in  a  suit  in  chancery 
to  contest  the  will,  is  for  the  court, 
or  the  parties  under  its  direction,  to 
frame  questions  requiring  a  categorical 
answer.  Lewark  v.  Dodd,  288  111.  80, 
123  N.    E.  260. 

fb]  The  special  interrogatories  per- 
mitted by  the  statuto  should  not  be  in 
such  form  as  to  call  merely  for  the 
jury's  conclusion  upon  the  issue  pre- 
sented by  the  pleadings  but  shonld  bo 
directed  to  single  questions  of  fact 
pertinent  to  ancl  involved  in  that  issue 
tending  to  support  or  defeat  it.  Todd 
r.   Fenton,  66  Ind.  25. 

[c]  "The  law  prescribes  no  set  form 
for    interrogatories    of    this    nature." 


Barr  v.  Su^nner,    183    Ind.  402,  107  N. 
E.  675,   109  N.  E.  193. 

[d]  The  court  cannot  substitute  for 
specific  interrogatories,  questions 
merely  as  to  whether  the  will  was  duly 
executed,  whether  testator  was  of 
sound  mind,  whether  she  was  under 
duress,  whether  execution  was  pro- 
cured by  fraud.  Todd  f.  Fenton,  66 
Ind.    25. 

95.  Ga.— Watford  v.  Forester,  66 
Ga.  738.  Miss.— Sartor  v.  Sartor,  39 
Miss.  760.  Pa. — In  rei  McCune's  Estate, 
109  Atl.  156.  Tex.— Stanley  v.  Sam- 
ples,   2   Tex.  Unrep.   Cas.  126. 

96.  Herrington  v.  Bradford,  Walk. 
(Miss.)  520;  Ferguson  v  Ferguson,  27 
Tex.  339;  Hannig  v.  Hannig  (Tex.  Civ. 
App.)  24  S.  W.  695. 

97.  Ala.— Eilay  v.  Riley,  36  Ala. 
496.  111.— Harp  v.  Parr,  168  III  459, 
48  K  E.  113.  Ky.— Braniel  i\  Bramel, 
101  Ky.  64,  39  S.  W.  520.  Miss.— Sar- 
tor V.  Sartor,  39  Miss.  760.  N.  Y. — 
Mead  v.  Mead,  11  Barb.  661.  Pa.— In 
re  Brennan's  Estate,  244  Pa.  574,  91 
Atl.  220;    Eees   r.  Stille,  38  Pa.  138. 

[a]  Whether  the  will  is  in  proper 
form  is  for  the  court.  In  re  Brand, 
185  App.  Div.  134,  173  N.  Y.  Supp. 
169. 

[b]  Competency  of  Attesting  Wit- 
nesses.—T'.raniel  V.  Bramel,  101  Ky.  64, 
39  8.  W.  520. 

98.  Ark.- Eogers  v.  Diamond,  13 
Ark.  474.  Cal.— In  re  Cullberg'a 
Estate,  169  Cal.  365,  146  Pac.  888. 
Del.— Sutton  v.  Gutton,  5  Ilarr.  459. 
Ga.— Watford  v.  Forester,  66  Ga.  738. 
Ky. — Pate's  Admr.  r.  Joe,  3  J.  J. 
Marsh.  113.  Md. — Mason  i'.  Harrison, 
5  Har.  &  J.  480.  Mich.— Ferris  v.  Ne- 
ville, 127  Mich.  444,  86  N.  W.  960,  89 
Am.  3t.  Eep.  480,  54  L.  R.  A.  464. 
Miss.— Helm  r.  Sheeks,  116  Miss.  726, 
77   So.  '820.  Mo.— Walton  v.   Kendrick, 
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The  samo  rules  nrplv  to  the  questions    of    testamentary    eapaeity,"* 
frauiP   ami  undue   iuHuenee-  as  well  as  the  (luestious  of  revocation 


V2'2  Mo.  r.04,  •::  s.  \v.  S72. 25  l.  r.  a. 

701.  N.  J.— Rrcslin  r.  Donnelly  (N.  J. 
Kq.),  SO  Atl.  474.  N.  Y.  In  re  EI- 
drod's  Will,  109  App.  Div.  777,  96  N, 
Y.  Supp  435.  N.  C— In  re  Dcyton's 
^Vill.  177  N.  C.  494,  99  S.  E.  424.  Pa. 
In  re  Bronnan's  Estate,  244  Pa.  574, 
91  Atl.  220.  E.  I. —  Newell  r.  Wliite, 
29  R.  I  *43,  73  Atl.  798.  S.  C— Den- 
ton r.  Enfilish.  2  Mill  Const.    391. 

[a]  Genuineness  of  signatures  of 
witnesses.  Newell  r.  White,  29  R.  I. 
343.    73    Atl.    79S. 

fb]  Whether  Witnesses  Were  Spec- 
ially Requested  to  Bear  Witness. — In  re 
Garland's  Will,  ICO  N.  C.  553,  76  S.  E. 
4S6. 

[c]  Whether  will  attested  in  pres- 
ence, (1)  of  testator  is  for  jury.  Clark- 
son  r.  Kirtright,  291  111.  609,  126  N.  E. 
541.  (2)  In  separate  but  connected 
rooms.  Ostlund  v.  Ecklund  (N.  D.), 
176  N.  W.   350. 

[d]  Testimony  of  one  subscribing 
witness  to  every  fact  essential  to  ex- 
ecution requires  submission  to  the  jury 
of  this  question  regardless  of  the  tes- 
timony of  the  other.  Hammill  v. 
Weeks,  225  Mass.    245,  114  N.  E.  203. 

99.  Ala. — Bamett  r.  Freeman,  197 
Ala.  142,  72  So.  395.  Ark. — Morris  r. 
Collins,  127  Ark.  68,  191  S.  W.  963. 
Cal.— In  re  Flint's  Estate,  179  Cal. 
552,  177  Pac.  451;  In  re  Ross'  Estate, 
173  Cal.  178,  159  Pac.  603.  Colo.— 
Davis  r.  Davis,  64  Oolo.  62,  170  Pac, 
208.  Del. — Sutton  v.  Sutton,  5  Harr. 
459.  Ga.— Watford  v.  Forester,  66  Ga. 
738.  ni.— Baddeley  i".  Watkins,  293 
lU.  394,  127  N.  E.  725.  Ind.— Pence 
V.  Mvers,  180  Ind.  282,  101  N.  E.  716; 
Swygart  v.  Willard,  166  Ind.  25,  76 
N.  E.  755.  la. — In  re  Bresler's  Estate, 
176  N.  W.  249;  In  re  Gormly's  Estate, 
176  X.  W.  2.52;  Bever  r.  Spangler,  93 
Iowa  576,  61  N.  W.  1072.  Ky.— ."^prad- 
lin  r.  Adams,  182  Ky.  716,  207  S.  W. 
471.  Me.— Backus  r.  Cheney,  80  Me. 
17,  12  Atl.  636  Md.— Crockett  v.  Da- 
vis, 81  Md.  134,  31  Atl.  710.  Mich.— 
In  re  Weber's  Estate,  201  Mich.  477, 
167  N.  W.  937;  Prentis  r.  Bates,  93 
Mich.  274,  .53  N.  W.  153,  17  L.  R.  A. 
123.  Miss.- Helm  v.  Sheeks,  116  Miss. 
726,  77  So.  820.  Mo.— Crossan  v.  Cros- 
san,  169  Mo.  631.  70  S.  W.  136,  8  Prob. 
Rep.  Ann.  209.  N.  C— In  re  Craven's 
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Will,  169  N.  C.  561,  86  S.  E.  587.  Pa. 
Rees  r.  Rtille,  38  Pa.  138.  S.  C— Till- 
man V.  Hatcher,  Rice  271.  Tex. — Troz- 
vant  r.  Raines,  19  S.  W.  567  (reversed 
on  rehearing,  85  Tex.  329,  23  S.  W. 
890);  Linney  V.  Peloquin,  35  Tex.  29; 
Gallagher  r.  Neilon  (Tex.  Civ.  App.), 
121   S.  W.  564. 

[a]  Testamentary  capacity  is  for 
jury  unless  there  be  no  evidence  on 
some  essential  element  of  fact.  Ram- 
seyer  r.  Dennis,  187  Ind.  420,  116  N. 
E.  417,    119  N.  E.  716. 

[b]  What  constitutes  capacity  is 
question  of  law — whether  testator  pos- 
sessed such  capacity  is  question  of  fact 
for  jury.  Ex  parte  MjcKie,  107  S.  C. 
57,  91  S.  E.  978. 

[c]  Though  many  witnesses  gave 
opinion  of  unsoundness.  Judy  V.  Judy, 
261   111.  470,   104    N.  E.  256. 

[d]  Testator's  knowledge  of  con- 
tents of  will  is  for  jnrv.  Ex  parte 
McKie,  107  S.  C.  57,  91  S."  E.  978. 

[e]  Insane  Delusion. — Wigginton  v. 
Rule,  275  Mo.   412,  205  S.   W.  168. 

[f]  Whether  delusions  were  tem- 
porary or  habitual  is  for  the  jury. 
Townshend  v.  Townshend,  7  Gill  (Md.) 
10. 

[g]  Belief  in  spiritualism  not  in- 
sane delusion  as  matter  of  law  but 
question  for  jurj\  Dunham  v.  Holmes, 
225  Mass.  68,  113  N.  E.  845.  See  also 
Robinson  v.  Adams,  62  Me.  369,  16  Am. 
Rep.   473. 

1.  See  cases  in  preceding  note  and 
following  notes. 

2.  Ala. — 'Posey  v.  Donaldson,  189 
Ala  366,  66  So.  662;  Pool's  Heirs  V. 
Pool's  Exr.,  35  Ala.  12.  Cal.— In  re 
Flint's  Estate,  179  Cal.  552,  177  Pac. 
451.  Colo. — Davis  v.  Davis,  64  Oolo. 
62,  170  Pac  208.  m.— Aftalion  v. 
Stauffer,  284  111.  54,  119  N.  E.  981; 
Yoe  V.  MieCord,  74  HI.  33.  Ind.— Frie- 
dersdorf  v.  Lacy,  173  Ind.  429,  90  N. 
E.  766.  la. — Haman  v.  Preston,  173 
N.  W.  894;  Monahan  V.  Roderick,  183 
Iowa  1,  166  N.  W.  725;  In  re  Jones' 
Estate,  130  Iowa  177,  106  N.  W.  610. 
Ky.— Walls  r.  Walls.  30  Ky.  L.  Rep. 
948,  99  S.  W.  969;  Rogers  v.  Rogers, 
2  B.  Mon.  324.  Me. — Backus  v. 
Cheney,  80  Me  17,  12  Atl.  636.  Md. 
Hiss  V.  Weik,  78  Md.  439,  28  Atl.  400 
Mich. — Anderson     v-     Kendrick,     199 
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or  alteration,^  and  estoppel  to  contest  by  acceptance  of  benefits.* 

Only  those  issues  need  be  submitted  to  the  jury  which  are  supported 
by  the  requisite  evidence.^  Whether  the  proof  is  such  as  to  authorize 
or  require  the  submission  of  any  of  the  issues  to  the  jury  is  governed 
by  the  rules  applicable  to  other  ci\nl  cases.^  To  justify  such  submis- 
sion after  prima  facie  proof  of  the  validity  of  the  will,  there  must 
be  some  substantial  evidence  of  its  invalidity,''  but  if  there  be  such 
evidence  the  issue  must  be  submitted  to  the  jury.«     Whether  there 


Mich.  240,  163  N.  W.  732.  Minn.— 
Fischer  v.  Sperl,  94  Minn.  421,  103  N. 
W.  502.  Miss. — Woodville  v.  Pizzati, 
119  Miss.  442  81  So.  127;  Helm  v. 
Sheeks,  116  mss.  726,  77  So.  820.  N.  C. 
Horah  V.  Knox,  87  N.  C.  483.  Pa.— 
Blume  t\  Hartman,  115  Pa.  32,  8  Atl. 
219,  2  Am.  St.  Eep.  525;  Dornick  v. 
Beichenback,  10  Serg.  &  R.  84.  S.  C. 
Farr  v.  Thompson,  1  Speers  93.  Tenn. 
Patton  V.  Allison,  7  Humph.  320.  Tex. 
Brown  v.  Pridgen,  56  Tex.  124.  Vt. 
Smith's  Exr.  v.  Smith,  67  Vt.  443,  32 
Atl.  255.  Va.— Lester's  Exr.  •;;.  Simp- 
kins,    117  Va.  55,  83    S.  E.  1062. 

See  cases   in  preceding  notes. 

[a]  Whether  Spiritual  Adviser  In- 
fluenced Testator. — Pilstrand  r.  Swed- 
ish Meth.  Church,  275  111.  46,  113  N. 
E.  958. 

3.  Ewing  V.  Mclntyre,  141  Mich. 
506,  104  N.  W.  787;  Smiley  v.  Gram- 
bill,  2  Head   (Tenn.)    164. 

[a]  Whether  presumption  of  revo- 
cation of  destroyed  "will  is  overcome 
is  for  jury.  Wood  v.  Achey,  147  Ga. 
571,  94'  S.  E.  1021.  See  also  Gumtow 
V.  Jankc,  177  Mich.  574,  143  N.  W. 
616;  Managle  v.  Parker,  75  N.  H.  139, 
71  Atl.  637,  Ann.  Cas.  1912A,  269,  24 
L.  E.  A.   (N".  S.)   180. 

[a]  Revocation  where  purely  mat- 
ter of  law  should  not  bo  submitted  to 
them.  In  re  White's  Will,  106  Misc. 
210,  174  N.  Y.  Supp.  424;  Smiley  v. 
Gambill,  2   Iload   (Tenn.)   164. 

[b]  Date  of  Alteration. — On  issue 
to  the  common  pleas  the  question  of 
the  time  of  an  alteration  in  the  in- 
strument, which  would  affect  the 
question  of  its  testamentary  character, 
is  for  the  jury.  McGrory  v.  Fisher, 
260  Pa.   152,   103   Atl.    589. 

4.  Marion  Trust  Co.  »;.  Robinson', 
184  Tnd.  291,   110  N.    E.  65. 

5.  Bpemer  r.  Beemer,  256  Til.  312, 
100  N.  E.  135;  In  re  Fleming's  Will, 
172  N.  O.   840,  90  S.  E.  3. 

[a]  Grounds  of  contest  abandoned 
at  trial  should  noU  be  submitted   to  the 


jury  but  they  should  be  instructed  to 
disregard  them.  lu  re  Martin's 
Estate,  170  Cal.  657,   151  Pac.  138. 

6.  Cal. — 'In  re  Caspar's  Estate,  172 
Cal.  147,  155  Pac.  631.  111.— Donnan  v. 
Bonnan,  256  HI.  244,  99  N.  E.  931. 
Ohio.— Clark  v.  McFarland,  99  Ohio  St. 
100,  124  N.  E.  164.  Va. —  Meade  v. 
Meade,  111   Va.  451,  69  S.   E.  330. 

See  the  title  "Province  of  Judge 
and  Jury,"  and  infra,  this    section. 

[a]  If  different  inferences  are 
fairly  deducible,  the  questions  of  in- 
capa<;ity  and  undue  influence  are  for 
the  jury.  Jones  v.  Humphrey  (R.  I.), 
105  Atl.  392.  See  also  In  re  Barney's 
Will,  185  App.  Div.  782,  174  N.  Y. 
Supp.  242. 

[b]  Where  abundant  evidence  as  to 
testator '&  capacity  is  uncontradicted, 
by  evidence  or  influence,  a  peremptory 
instruction  on  this  issue  is  proper. 
Brock  V.  Brock,  140  Ga.  590,  79  S.  E. 
473. 

7.  D.  C. — Moore  v.  Moore,  47  App. 
Cas.  18.  Ga.— Davis  v.  Davis,  148  Ga. 
512,  97  S.  E.  440.  111.— MlcCune  v. 
Revnolds,  288  111.  188,  123  N.  E.  317. 
Kan.— Singer  v.  Taylor,  90  Kan.  285, 
133  Pac.  841.  Mo. — Spencer  v.  Spen- 
cer, 221  S.  W.  58;  Huffnagl©  v.  Pauley, 
219  S.  W.   373. 

[a]  Where  the  evidence  is  sufficient 
only  to  excite  suspicion  but  not  to 
produce  conviction,  the  issues  of  un- 
due influence  and  insane  aversion  need 
not  be  submitted.  Spradlin  v.  Adams, 
182  Ky.  716,  207   S.  W.  471. 

fb]  Date  of  Interlineations. — ^Ex- 
pert testimony  held  insufficient  under 
the  circumstances  tO'  permit  submission 
to  jury.  Oongawaro  V.  Donchoo,  255 
Pa.'  502,  100   Atl.    264. 

8.  Colo. — Davis  v.  Davis,  64  Colo. 
62,  170  Pac.  208.  Md.— Smith  r.  Diggs, 
128  Md.  394.  97  Atl.  712.  Mo.— TTiiff- 
naglo  r.  Panlov.  219  S.  W.  373.  Ohio. 
Clark  r.  McFarland,  99  Ohio  St.  100, 
124  N.  E.  164;  Kammann  v.  Kam- 
niann,    6  Ohio  App.  455,  writ   of  error 
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is  an.v  snoh  siiliRfnntial  ovidonco,"  and  what  amounts  to  prima  facie 
proof  ot"  tlu»  will/"  :\vc  (piostions  for  tlu>  I'Oiirt,  in  tl(>tonninin<::  which 
I'vory  favorahh'  infcrcMK-e  fairl.v  dodueible  and  every  favorable  pre- 
sumption fairly  arisinjr  fromi  the  evidence  produced  must  be  con- 
sidered as  facts  pn)ved  in  favor  of  contestants.^^ 

(B.)  NoxsiiT.  — A  nonsuit  may  properly  be  granted  in  a  will 
contest.^-  and  in  determining  the  sufficiency  of  contestant's  evidence 
to  go  to  the  jury,  the  same  rules  apply  as  in  civil  cases  generally .^^ 

(C.)  Directing  Verdict.  — The  trial  court  in  a  will  contest  has 
the  same_power  to  direct  a  verdict  as  in  any  ordinary  civil  action,^* 
notwithstanding  the  fact  that  the  statutes  may  have  provided  a  trial 
procedure  somewhat  difiFerent,^'^  and  this  power  is  exercised  in  accord- 
ance with  the  general  rules  elsewhere  treated.^"  Such  action  is  proper 
when  and  only  when  but  one  conclusion  may  reasonably  be  drawn 


dismissed,  96  Ohio  St.   600,  118  K  E. 
1083. 

9.  Sanford  i\  Holland,  276  Mo.  457, 
207  S.  W.  818. 

10.  Spencer  v.  Spencer  (Mo.),  221 
S.  W.  58. 

11.  In  re  Ross'  Estate,  173  Cal.  178, 
159  Pac.  603;  Davis  v.  Davis,  64  Colo. 
62,  170  Pac.  208,  See  following  sub- 
sections. 

12.  In  re  Dole's  Estate,  147  Cal. 
ISS,  81  Pac.  534.  See  supra  I,  C,  11, 
b.  fll).  and  the  title  "Dismissal,  Dis- 
continuance  and   Nonsuit." 

13.  In  re  Soberaues'  Estate  (Cal.), 
189  Tac.  103;  In  re  Ross'  Estate,  173 
Cal.  178,  159  Pac.  003;  In  re  Arnold's 
Estate,  147  Cal.  583,  82  Pac.  252;  In  re 
Campbell's  Estate  (Cal.  App.),  189 
Pac.  812;  In  re  Hodgdon's  Estate,  23 
Cal.  App.  415,  138  Pac.  111. 

[a]  "All  the  evidence  in  favor  of 
the  contestants  must  be  taken  as  true 
and  if  contradictory  evidence  has  been 
given  it  .must  be  disregarded.  If  there 
is  any  substantial  evidence  tending  to 
prove  in  favor  of  the  contestants  all 
the  facts  necessary  to  make  out  their 
case  they  are  entitled  to  have  the  case 
go  to  the  .iurv. "  Tn  re  Arnold's 
Estate,  147  Cnl.  .-R.3,  S2  Pac.  252. 

\h]  Where  the  motion  is  made  after 
both  contestant  and  proponent  have 
presented  their  evidence  it  is  not  error 
to  grant  the  motion  where  upon  all 
the  evidence  it  is  clear  that  if  a  jury 
should  bring  in  a  verdict  aprainst  the 
proponent  it  would  hp  the  duty  of  the 
court  to  set  it  aside.  Tn  re  Camp- 
bell's Estate  (Oal.  App.\  189  Pac. 
812. 

[c]     Mental      incapacity — evidence 
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held  insufficient  to  take  ease  to  jury. 
In  re  Campbell's  Estate  (Cal.  App.), 
189  Pac.  812;  In  re  Little's  Estate 
(Cal.  App.),  190  Pac.  818,  expert  testi- 
mony. 

[d]  Undue  influence — evidence  held 
insufficient  to  go  to  jury.  In  re  So- 
beraues'   Estate    (Cal.),  ^89    Pac.    103. 

14.  In  re  Carey's  Estate,  56  Colo. 
77,  136  Pac.  1175,  Ann.  Cas,  1915B, 
951;  Miller  v.  Weston,  25  Colo.  App, 
231,  138  Pac.  424. 

15.  Clark  r.  McFarland,  99  Ohio  St. 
100,  124   N,  E.   164. 

16.  Colo.— In  re  Shell's  Estate,  28 
Colo.  167,  63  Pac.  413,  89  Am.  St.  Eep. 
181,  53  L.  R.  A.  387,  6  Prob.  Rep.  Ann. 
293.  D.  C— Olmstead  v.  Webb,  5 
App  Cas.  38.  111. — Geiger  v.  Geiger, 
247  111.  629,  93  N.  E.  314;  Hesterberg 
V.  Clark,  166  111.  241,  46  N.  E.  734, 
57  Am.  St.  Rep.  135,  2  Prob.  Rep.  Ann. 
148.  Ind. — Staser  v.  Ilogan,  120  Ind. 
207,  21  N.  E.  911,  22  N.  E.  990.  Ky.— 
Wills  t\  Tanner,  19  Ky.  L.  Rep.  795, 
39  S.  W.  422.  Mich.— In  re  Wilcox's 
Estate,  93  Mich.  438,  53  N.  W.  531. 
Mo.— Cash  v.  Lust,  142  Mo.  630,  44  S. 
W.  724,  04  Am.  St.  Rep.  576.  N.  Y.— 
Katz  f.  Schaier,  87  Hun  343,  34  N,  V. 
Supp.  315;  Hawke  v.  Hawke,  82  Hun 
439,  31  N.  Y  Supp.  968,  affirmed,  146 
N.  Y.  366.  41  N.  E.  89.  Ohio.— Clark 
r.  McFarland.  99  Ohio  St.  100,  124 
ISr  E.  164.  Pa. — Herster  v.  Herster, 
116  Pa.  612,  11  Atl.  410.  S.  C— Baus- 
kett  V  Keitt,  22  S.  C.  187. 

See  the  title  "Verdict"  and  infra, 
this  soction. 

[a]  The  party  resisting  the  motion 
is  entitled  to  benefit  of  all  the  evi- 
dence   in    its    most    favorable     aspect. 


WILLS 


269 


from  all  the  evidence  and  a  contrary  verdict  could  not  be  sustained,^^ 
as  where  the  proponent  has  made  the  requisite  showing-  and  there  is 
no  substantial  evidence  in  support  of  anj^  of  the  grounds  of  contest.^^ 

(D.)  Demurrer  to  Evidence.  — Demurrer  to  the  evidence  is  like- 
wise governed  by  the  general  rules  applicable  in  civil  actions/^ 

o.  Verdict,  Findings  and  Judgment.  —  The  findings  or  verdict,-" 
and  the  judgment  or  decree,-^  should  conform  to  the  rules  elsewhere 
discussed.  Wliere  all  the  issues  in  the  case  are  not  submitted  to  the 
jury  the  court  must  find  as  to  other  facts  in  issue.^-  If  the  verdict 
or  findings  establish  the  invalidity  of  the  will  a  judgment  annulling 
the  probate  should  be  entered.-^  It  should  invalidate  the  will  as  to 
all  interested  persons,-^  except  where  the  right  to  contest  has  been 
lost  by  some  persons  by  lapse  of  time,^^  or  where  onlj^  a  portion  of 
the  will  affecting  certain  beneficiaries  is  invalidated.-*^    In  a  chancery 


Llovd   V.  Eush,  273  111.  489,  113   N.  E. 
122. 

17.  Cal.— In  re  Morey's  Estate,  147 
Cal.  495,  82  Pac.  57.  Colo.— Watts  v. 
ivouthan,  63  Colo.  75,  163  Pac.  76; 
Butcher  v.  Butcher,  21  Colo.  App.  416, 
122  Pac.  397.  Conn.— Downev  v.  Guil- 
foile  (Conn.),  107  Atl.  562.  Mo.— San- 
ford  V.  Holland,  276  Mo.  457,  207  S. 
W.   818. 

[a]  Where  the  issue  of  execution  de- 
pended upon  credibility  of  witnesses, 
refusal  to  direct  a  verdict  was  held 
proper,  in.  re  Kindberg's  Will,  207 
N.  Y.  220,  100  N.  E.  789. 

18.  Ark. — Morris  v.  Eaymond,  132 
Ark.  449,  201  S.  W.  116.  Colo.— Butch- 
er V.  Butcher,  21  Colo.  App.  416,  122 
Pac.  397.  Ga.— Field  r.  Brantley,  139 
aa.  437,  77  S.  E.  559.  lU.— Lloyd  v. 
Rush,  273  111.  489,  113  N.  E.  122.  Md.— 
Conrades  v.  Heller,  119  Md.  448,  87  Atl. 
28.  Mich.—  Phelps  v.  Beard,  176  N.  W. 
406.  Mo.— Sanford  v.  Holland,  276  Mo. 
457,  207  S.  W.  818.  S.  C— Wdlburn  i\ 
Whitmire,  101  S.  C.  287,  85  S.  E.  435. 

fa]  Directed  verdict  necessary 
where  there  is  no  evidence  of  alle;,'ed 
undue  influence  an<i  due  execution 
and  capacity  are  proved  by  the  pro- 
ponent. Albee  v.  Osgood  (X.  H.),  105 
Atl.  1. 

19.  See  the  title  "Demurrer  to  Evi- 
dence" and  the  following:  Kan. — Kerr 
r.  Kerr,  SO  Kan.  83,  10]  Pac  647. 
Miss. — Broach  r.  Sing,  57  Miss.  115. 
Mo. —  Turner  r.  Anderson,  260  Mo.  1, 
168  S.  W.  943;  Crum  r.  Crum,  231  Mo. 
e^n.  ^?,2  S.  W.  IO7O;  West  r.  West.  144 
Mo.  119,  46  S.  W.  1:j9.     Va.— Meade  v. 


Meade,  111  Va.  451,  69  S.  E.  330. 

20.  See  supra,  I,  C,  12,  and-  the  titles 
"Findings  and  Conclusions;"  "Special 
Interrogatories  to  Juries;"  "Verdict." 
See  also  14  Standard  Proc.  536. 

21.  See  supra,  I,  C,  12,  and  the  titles 
"Decrees;"  "Judgments." 

Judgment  by  consent  or  default,  see 
supra,  I,  D,  3,  M,  (II). 

Judgment  of  nonsuit,  see  supra,  I, 
D,  3,  n,  (III),  (B). 

[a]  The  statutory  provision  that  the 
decree  shall  be  "according  to  the  law 
and  justice  of  the  case,"  hasi  reference 
to  ascertaining  whether  the  will  duly 
expresses  the  free  and  lawful  intent  of 
a  competent  testator.  Newman  v. 
Smith,  77  Fla.  633,  667,  688,  82  So.  236. 

22.  In  re  McKcnna's  Estate,  138 
Cal.  439,  71  Pac.  501. 

[a]  Findings  of  court  held  sufl&- 
ciently  complete  and  specific.  Nord- 
man  v.  Nordmark,  100  Kan.  522,  164 
Pac.  1062. 

23.  In  re  Estate  of  Freud,  73  Cal. 
555,  15  Pac.  135. 

fa]  Setting  aside  later  probated 
will  revives  the  probate  of  an  earlier 
will.  S])eer  v.  Joscnhans,  274  111.  237, 
113   N.   E.  622. 

Effect  on  foreign  probate,  see  infra, 
I,  L. 

24.  McCann  v.  Ellis,  172  Ala.  60,  55 
So.   303.     See   supra,    1,   ('.   12,   a. 

fa]  A  judgment  revoking  it  merely 
as  to  contestant  is  void.  In  re  Estate 
of  Freud,  73  Cal.  555,  15  Pac.  135. 

25.  Sec  supra,  I,  D,  3,  f,  (V),  (B). 

26.  See  supra,  I,  C,  11,  b;  I,  D,  3,  m, 
(i). 
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contosft  nnotlier  conr?  fo  which  an  issue  has  been  sent  for  trial,  haa 

no  power  to  ronder  jndfriiiont.-' 

4.  Revoking  or  Contesting  Denial  of  Probate.  —  Some  statutes 
nvako  provision  for  contest  ins;  the  action  of  tlio  court  in  denying?  pro- 
hate  or  rejectini;  the  will,-^^  otherwise,  however,  there  is  no  such  rif^ht,^" 
though  the  power  of  a  probate  court  to  set  aside  its  decrees  is,  oE 
coui-se.  the  same  where  probate  is  denied  as  where  it  is  allowed.^"  The 
principk^s  and  procedure  governing  these  cases  is  in  some  respects 
analogous  to  that  where  probate  has  been  granted  except  that  the  posi- 
tion of  the  parties  is  reversed. ^^  Except  where  the  statute  authorizes 
it,-'-  a  bill  in  chancery  to  revoke  the  denial  of  probate  cannot  be  main- 
tained.^"    The  interested  persons  sliould  be  made  parties.''* 

E.  IxTERLOCUTORY  RELIEF.  —  "Where  a  contest  operates  to  revoke 
the  probate,  a  temporary  administrator  may  be  appointed.^^ 

Receiver.  - — A  receiver  may  be  appointed  under  some  circura- 
stanees.""^ 

Reference. —  The  court  trying  a  contest  may  refer  the  matter  of 
the  amount  of  attorney's  fees  of  the  contestant. ^^  And  the  statutes 
sometimes  provide  for  a  reference  to  take  testimony  in  the  probate 
proceeding.^^ 


27.  Ex  parte  Colvert,  188  Ala.  650, 
65  So.  964.  See  14;  Standard  Proe. 
538,  539.     But  see   supra,   I,   0,   11,   a. 

28.  See  the  statutes  and  Mo.— 
Lilly  i\  Tobbein,  103  Mo.  477,  15  S.  W. 
618,  23  Am.  St.  Rep.  887.  Va.— 
Queensbury  v.  Vdal,  123  Va.  219,  96 
S.  E.  173.  Wash. —  State  ex  rel. 
"Wood  V.  Superior  Court,  76  Wash.  27, 
135  Pac.  494.  W.  Va.— Ropar  v  Ropar, 
78  W.  Va  228,  88  S.  E.  834. 

[a]  In  Kansas,  prior  to  1907,  only 
an  order  probating  the  will  could  be 
subsequently  contesited, — not  ani  order 
denying'  probate.  In  that  year  the 
statute  was  amended  to  permit  the 
latter  class  of  orders  to  be  contested. 
In  re  Durant's  Wall,  89  Kan.  347,  131 
Pac.  613. 

29.  In  re  Kempthome's  Estate 
(Iowa),  175  N.  W.  857. 

30.  See  supra,  I,  D,  2,  a,  (I).  See 
also  la. —  In  re  Kempthome's  Estate, 
175  N.  W.  857.  Mo.— Heinbach  v. 
Heinbar-h,  273  Mo.  301,  202  S.  W.  1123. 
S.  C. — Davis  V.  Port's  Legatees,  3  Brev. 
197,  discussing  time  limit. 

[a]  Where  the  defendant  admits 
the  formal  execution  of  the  will,  that 
matter  is  not  in  issue.  Heinbach  v. 
Heinbach,  273  Mo.  301,  202  S.  W.  1123. 

[b]  Effect. —  Where  the  judgment 
invalidating  the  will  in  a  caveat  pro- 
ceeding is  set  aside,  the  caveat  is  left 
in  full  force  until  the  issue  raised  by 

Vol.  XXVI 


it  is  disposed  of  by  a  valid  judgment. 
Holt  V.  Ziglar,  163  N.  C.  390,  79  S.  E. 
805. 

31.  See  supra,  I,  D,  2  and  3,  and 
Lilly  r.  Tobboin,  103  Mo.  477,  15  S.  W. 
618,  23  Am.  St.  Rep.  887. 

32.  Queensbury  v.  Vial,  123  Va.  219, 
96  S.  E.  173. 

33.  Si.mpgon  v.  Simpson,  273  111.  90, 
112  N.  E.  276. 

34.  Ark. — Waggener  v.  Lyles,  29 
Ark.  47.  Mo. — See  Lilly  v.  Tobbein, 
103  Mo'.  477,  15  S.  W.  618,  23  Am.  St. 
Rep.  887,  one  suing  for  all.  Neb. —  In 
re  Sweeney's  Estate,  94  Neb.  834,  144 
N.  W.  902.  Wis.— In  re  Valentine's 
Will,  93  Wis.  45,  67  N.  W.  12;  Hall  v. 
Allen,  31  Wis.  691. 

35.  See  supra,  I,  D,  3,  d. 

On  appeal,  see  infra,  I,  G,  8. 

36.  Pierce  V.  Foreign  Mission  Board 
of  So.  Bapt.  Convention  (Tex.  Civ. 
App.)  218  S.  W.  140,  where  executor 
and  beneficiaries  agree  and  creditors  do 
not  object,  the  district  court  may  ap- 
point a  receiver.  See  generally  the  title 
"Receivers." 

37.  Roberts  v.  Vaughn,  142  Tenn. 
361,  219  S.  W.  1034,  circuit  court  to 
which  the  issue  devisavit  vel  non^  had 
been  sent  by  the  county  court  for  trial. 
See  generally  the  title   "References." 

38.  See  N.  Y.  Code  Civ.  Proc,  § 
2544. 
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F.  New  Trial.  —  1.  Generally.  —  A  new  trial  may  be  granted 
in  proceedings  to  probate  a  vriU.  as  in  other  cases  and  upon  the  same 
grounds,  subject  to  any  special  provision  in  the  statutes  governing 
probate,^^  and  the  codes  and  statutes  sometimes  specifically  so  pro- 
vide.*°  Such  a  provision  applies  both  to  oppositions  to  probate  and 
to  contests  after  probate."  There  may  be  a  new  trial  as  to  one  issue 
and  a  refusal  of  it  as  to  other  independent  issues/^  even  though  the 
evidence  on  one  might  have  some  bearing  on  the  other.*^  Except  as 
elsewhere  stated/*  a  succession  of  like  verdicts  does  not  prevent  the 
granting  of  a  new  trial.*^ 

2.    Proceedings.  —  a.     Geiverally.  —  The  proceedings  should  follow 


39.  See  generally  the  title  "New 
Trial"  and  the  following  cases:  Ala. — ■ 
McElroy  v.  McElroy,  5  Ala.  81.  Cal.— 
In  re  Wickersham's  Estate,  138  Cal. 
355,  70  Pae.  1076,  modified,  138  Cal. 
355,  71  Pac.  437;  In  re  Motz's  Estate, 
136  Cal.  558,  69  Pac.  294;  In  re  Smith's 
Estate,  98  Cal.  636,  33  Pac.  744;  In  re 
Crozier's  Estate,  74  Cal.  180,  15  Pac. 
618.  Conn. — Birdseye's  Appeal,  77 
Conn.  623,  60  Atl.  111.  D.  C— Eaub 
V.  Carpenter,  17  App.  Cas.  505, 
affirmed,  187  U.  S.  159,  23  Sup.  Ct.  72, 
47  L.  ed.  119.  Ga.— Wood  v.  Lane,  89 
Ga.  78,  14  S.  E.  901.  lU.— Larabee  v. 
Larabee,  240  111.  576,  88  N.  E.  1037; 
Snell  V.  Weldon,  239  111.  279,  87  K  E. 
1022;  Davis  v.  Upson,  209  111.  206,  70 
N.  E.  602.  Ky.— Ellis  r.  Ellis,  104  Ky. 
121,  46  S.  W.  521;  Brookie  v.  Portwood, 
84  Ky.  259,  1  S.  W.  637;  Gibson  r.  Sut- 
ton, 24  Ky.  L.  Eep.  868,  70  S.  W.  188. 
Me.— McKenney  v.  Alvord,  73  Me.  221. 
But  see  Appeal  oi  Thompson,  118  Me. 
114,  106  Atl.  526.  Mass.— See  Hayes 
V.  Moulton,  194  Mass.  157,  80  N.  E. 
215.  But  see  Gale  v.  Nickerson,  144 
Mass.  415,  11  N.  E.  714.  N.  Y.— In  re 
Schlichthorl's  Will,  185  App.  Div.  932, 
172  N.  Y.  Supp.  557;  In  fe  Banks, 
Will,  108  App.  Div.  181,  95  N.  T. 
Supp.  505;  In  re  Donlon's  Will,  66 
Hun  199,  21  N.  Y.  Supp.  114;  Hatch 
r.  Peugnet,  64  Barb.  189;  In  re  Booth's 
Will,  53  Hun  029,  2  Silv.  213,  6  N.  Y. 
Supp.  41;  In  re  Ramsdell 's  Will,  51  Hun 
636,  3  N.  Y.  Supp.  499,  affirmed,  117 
N.  Y.  636,  22  N.  E.  1130.  Pa.— Ham- 
bleton  17,  Yocum,  108  Pa.  304;  Vanlear 
V.  Vanlear,  4  Yeates  3;  Starrett  v. 
Douglass,  2  Yeates  46;  Hcister  v. 
Lynch,  lYcates  108.  E,  L — Seward  r. 
Johnson,  27  R.  L  390,  62  Atl.  569. 
Tenn. —  Crutcher  v.  Crutcher,  11 
Humph.  377.  W.  Va Dower  v.  Church, 


21   W.  Va.  23.     Wis.— In  re  Jackman, 
26  Wis.  104. 

[a]  Motions  for  new  trial  in  pro- 
bate appeals  are  governed  by  the  same 
rules  as  in  suits  at  common  law.  Lam- 
bert V.  Cheney,  221  Mass.  378,  108  N. 
E.  1078.  Compare  Gale  t.  Nickerson, 
144  Mass.  415,  11  N.  E.  714. 

[b]  Effect  of  Appeal.— The  per- 
fection of  an  appeal  from  an  order 
denying  the  probate  of  a  will  does 
not  divest  the  court  of  jurisdiction 
to  hear  and  determine  a  motion  for 
new  trfal,  since  the  latter  is  an  inde- 
pendent collateral  proceeding.  This 
is  true  whether  ot  not  a  separate 
appeal  is  allowed  from  the  order  on 
motion  for  new  trial.  In  re  Water's 
Estate,    (Cal.),   185  Pae.  951. 

[c]  Where  newly  discovered  evi- 
dence is  the  ground  relied  upon,  a  new 
trial  should  not  be  granted  unless  a 
different  result  is  probable.  In  re 
Colbert's  Estate,  31  Wo-ai.  461,  78  Pae. 
971,  80  Pac.  248,  107  Am.  St.  Eep.  439, 
3  Ann.  Cas.  952.  See  the  title  "New 
Trial." 

40.  See  the  codes  and  statutes  and 
Cal.  Code  Civ.  Proc.   §S   17U,  1717. 

[a]  Except  as  otherwise  provided 
in  tho  title  on  probate  proceedings. 
In  re  Murphy's  Estate  (Mont.),  188 
Pac  146. 

41.  Hardiman  v.  Church  (Cal.),  191 
Pae.  1106. 

42.  Estate  of  Evarts,  163  Oal.  449, 
125  Pac.  1058;  Tn  re  Buck's  Estate, 
122  Minn.  463,  142  N.  W.  729. 

43.  In  re  Buck's  Will,  126  Minn. 
275,  148  N.    W.  117. 

44.  Sec   tho   title   "New  Trial." 

45.  Wood  V.  Lane,  102  Ga.  199,  29 
S.  E.  180  (after  second  verdict); 
Means  c  Means,  6  Eich.  (S.  C.)  1,  after 
third  verdict. 
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the  tront'i-al  rulos  jjovorning:  now  trials.'"  Tlio  motion  ninst  bo  ma'de 
in  tho  proscrihoil  time,"''  contain  tlie  matters  necessary  in  such  cases,*" 
anil  be  snpporteil  by  a  proper  bill  of  exceptions,  statement  or  equiva- 
lent suiiunary  of  tlie  trial  proceedings."®  A  new  trial  should  not  be 
granted   without   a  hearinjr.'^'' 

1).  IWk/t  Motion  Mode.  —  Ordinarily  the  motion  should  be  made 
in  the  court  in  wliirh  tlie  trial  occurred,''^  even  though  it  be  a  court  to 
which  the  issues  of  Jaet  have  been  sent  for  trial/'-  Such  a  court  does 
not  lose  jurisdiction  for  this  purpose  even  though  it  has  certified 
the  result  of  the  trial  to  the  probate  court/^  This  rule  has  not  been 
applied _to  chancery  contests,  however.''* 

3.  As  Prerequisite  to  Appellate  Review.  —  Where  there  is  a  trial 
de  novo  on  a  probate  appeal,  a  motion  for  new  trial  below  is  not 
a  preretiuisite.^'^^^ 

G.  Appe.vl.  xVNd  Review\  —  1.  G'enerally.  —  Review  of  proceed- 
ings for  the  probate  of  wills  may  be  secured  in  the  usual  ways  except 
as  these  are  modified  by  the  statutes  or  codes  regulating  probate, 
which  must  be  locally  consulted.^*'    Provision  is  usually  made  for  an 


46.  Sec    the  title   "New  Trial." 

[a]     New  Trial  in  Common  Pleas. — 

(1)  When  new  trial  is  granted  in  the 
cammon  pleas  after  a  certification  of 
the  result  to  the  orphan's  court,  the 
original  will  should  be  again  remitted 
in  some  formal  way  to  the  common 
pleas  for  the  new  trial.  Union  Trust 
Co.  V.  People's  Trust  Co.,  254  Pa.  385, 
98  Atl.  1062.  (2)  Probablj^  (though 
not  determincKl)  the  common  pleas  can- 
not proceed  with  the  new  trial  of  the 
issue  without  the  will  itself  (pre- 
viously returned  to  the  orphan's  court 
with  the  certificate)  since  the  statu- 
tory form  of  the  precept,  upon  which 
jurisdiction  depends,  refers  to  the 
"instrument  annexed."  In  re  Ho- 
hein's  Estate,  265  Pa.  14,  108  Atl.  173. 
fb]  Certifying  Result  of  New 
Trial. — Where  the  common  pleas  has 
granted  a  new  trial  the  result  thereof 
is  not  effective  in  the  orphan's  court 
until  certified  as  required  by  the  stat- 
ute. In  re  Hohein's  Estate,  265  Pa. 
14,  108   Atl.  173. 

47.  ^00  Kan. — Fowler  v.  Young,  19 
Kan.  150.  Mass. — Pope  v.  Pope,  4 
Pick.  129.  N.  Y.— In  re  Laudv's  Will, 
34  App.  Div.  160,  43  N.  Y.  Supp. 
689. 

48.  See  the  title  "New  Trial"  and 
Vatcher  r.  Wilbur,  144  Cal.  536,  78 
Pac.  14;  Myres  v.  Myres,  6  Ohio  St. 
221. 

49.  See  Man  Wo  Chan's  Estate,  87 
Cal.   155,   25   Pac.  271,   and   the   titles 
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"Bills     of    Exceptions;"     "Statement 
and  Abstract  of  Case." 

50.  Myres  v.  Myres,  6  Ohio  St. 
221. 

51.  Lambert  v.  Cheney,  221  Mass. 
378,  108  K  E.  1078.  See  the  title 
"New  Trial." 

52.  In  re  Hohein's  Estate,  265  Pa. 
14,  108  Atl.  173. 

53.  Union  Trust  Co.  v.  People's 
Trust   Co.,   254    Pa.   385,   98   Atl.    1062. 

54.  See   infra,   this  note. 

[a]  Where  the  issue  in  a  chancery 
suit  has  been  sent  to  a  law  court  for 
jury  trial,  the  motion  for  new  trial  as 
in  all  chancery  cases  i^'here  there  is  a 
jury  trial,  imust  be  made  to  the  chan- 
cellor and  not  to  the  law  court,  even 
though  in  this  class  of  cases  jury  trial 
is  a  matter  of  right.  The  proper  prac- 
tice is  for  the  aggrieved  party  to 
have  the  particulars  wherein  he  sup- 
poses himself  injured  certified  by  the 
presiding  judge  to  the  chancery  court 
and  to  maice  that  certificate  or  the  cer- 
tified exceptions  the  basis  of  his  mo- 
tion for  relief  before  the  chancellor. 
Ex  parte  Colvert,  188  Ala,  650,  65  So. 
964. 

55.  Welch  V.  Barnett,  34  Okla.  166, 
125  Pac.  472. 

Motion  for  new  trial  as  prerequisite 
to  appellate  review  generally,  see  the 
title    "New   Trial." 

56.  See  the  statutes  and  the  fol- 
lowing cases:  U.  S. — Campbell  r.  Por- 
ter, 162  U.  S.  478,  16  Sup.  Ct.  871,  40 
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appeal  for  the  purpose  of  reviewing  the  proceedings  of  lower  trib- 
unals, and  frequently  a  trial  de  novo  in  another  court  is  provided  for 
with  a  subsequent  right  of  appeal  to  review  its  aetion.^^  Some  codes 
make  the  general  provisions  as  to  appeals  applicable  to  probate  pro- 
ceedings, except  as  other^vise  specially  provided.^^  The  fact  that  a 
remedy  b^'  an  independent  action  is  also  provided  by  statute  does  not 
take  away  the  right  of  appeal,^^  though  in  some  states  the  action  to 
contest  rather  than  appeal  is  the  only  method  of  reviewing  an  order 


L.  ed.  1044;  Ormsby  iy  Webb,  134  U.  S. 
47,  10  Sup.  Ct.  478,  33  L.  ed.  805.  AJa. 
Matthews  r.  McDade,  72  Ala.  377.  Ark. 
Petty  V.  Dueker,  51  Ark.  281,  11  S.  W. 
2.  Cal. — Mahoney  v.  Superior  Court, 
140  Cal.  513,  74  Pae.  13;  Cunningham 
V.  Superior  Court,  57  Cal.  148;  State 
V.  McGlynn,  20  Cal.  233,  81  Am.  Dec. 
118,  Conn. — Buckingham's  Appeal,  57 
Conn.  544,  18  Atl.  256.  la.— Havelick 
V.  Havelick,  18  Iowa  414.  Kan. — 
Lawrie  v.  Lawrie,  39  Kan.  480,  18  Pac. 
499.  Ky. — Preston  v.  Fidelity  Trust 
&  Safety  Vault  Co.,  94  Ky.  295,  22  S. 
W.  318.  La. — McDermott's  Succes- 
sion, 134  La.  348,  64  So.  136.  Md.— 
Meyer  v.  Henderson,  88  Md.  585,  41 
Atl.  1073,  42  Atl.  241;  Shultz  v.  Houck, 
29  Md.  24.  Mass. — Crowell  v.  Davis, 
233  Mass.  136,  123  N.  E.  611;  North- 
ampton V.  Smith,  11  Met.  390.  Mich.— 
Wright  V.  Wright,  79  Mich.  527,  44  N. 
W.  944;  Cheever  v.  Washtenaw  Cir. 
Judge,  45  Mich.  6,  7  N.  W.  186;  Amer- 
ican Bapt.  Missionary  Union  v.  Peck, 
9  Mich.  445.  Nev.— In  re  Sticknoth's 
Estate,  7  Nev.  223.  N.  J.— In  re 
Straub's  Will,  49  N.  J.  Eq.  264,  24 
Atl.  569;  Embley  v.  Hunt,  29  N.  J. 
Eq.  281;  In  re  Alexander's  Will,  27 
N.  J.  Eq.  463,  affirmed,  29  N,  J.  Eq. 
649.  N.  M.— Miera  r.  Akprs,  25  N.  M. 
508,  184  Pac.  817.  N.  Y.— Rollwagen 
f.  Rollwagen,  3  Hun  121,  5  Thamp.  & 
C.  402  (affirmed,  63  N.  Y.  504);  New- 
house  r.  Gale,  1  Redf.  Surr.  217.  Ohio. 
Hollrah  r.  Lasance,  63  Ohio  St.  58,  57 
N.  E.  964;  Methodist  Epis.  Church 
Miss.  Soc.  V.  Ely,  56  Ohio  St.  405,  47 
N.  E.  537;  Dennison  v.  Talmadge,  29 
Ohio  St.  433;  Mosier  v.  Harmon,  29 
Ohio  St.  220;  Holman  v.  Riddle,  8  Ohio 
St.  384.  Pa. — Union  Trust  Co.  v.  Peo- 
ple's Trust  Co.,  2.54  Pa.  385,  98  Atl. 
1062;  Shay  v.  Henk,  49  Pa.  79;  Hallo- 
well's  Appeal,  20  Pa.  215.  R.  I.— 
Rockwell  (;.  Holden,  22  R.  I.  243,  47 
Atl.  543.  Tex.— Heaton  v.  Buhler,  60 
Tex.    •Civ.  App.  423,  127  6.  W.   1078. 


Vt.— Howe  r.  Pratt,  11  Vt.  255. 

Methods  of  reviewing  action  of  pro- 
bate courts,  see  21  Standard  Proc. 
665. 

[a]  Certification.  —  The  Pennsyl- 
vania statute  authorizes  the  register 
to  certify  the  entire  record  tO'  the  or- 
phans' court  under  specified  circum- 
stances, as  where  ' '  disputable  and 
difficult"  questions  arise.  It  is  his 
duty  to  do  so  on  the  request  of  the 
parties.  See  the  statute  and  In  re 
Galli's  Estate,  250  Pa.  120,  95  Atl. 
422. 

57.  See  the  statutes  and  infra,  this 
section.  See  also'  21  Standard  Proc. 
665,  et  seq.  and  the  following:  111. — • 
Chandler  v.  Fisher,  285  111.  57,  120  N. 
E.  510;  In  re  Storey,  120  111.  244,  11 
N.  E.  209.  Me.— In  re  Thompson,  116 
Me.  473,  102  Atl.  303.  Mass.— Murray 
r.  Cangiano,  228  Mass.  435,  117  N.  E. 
828.  N.  J.— In  re  Queen's  Estate,  82 
N.  J.  Eq.  588,  89  Atl.  860.  Pa.— In 
re  Galli's  Estate,  250  Pa.  120,  95  Atl. 
422. 

[a]  Wlien  probate  is  before  the  clerk 
the  only  method  of  review  under  the 
statute  is  by  appeal.  The  statute  pro- 
viding for  chancery  contest  of  court 
probate  has  no  application.  On  ap- 
peal the  court  proceeds  de  novo,  after 
which  the  chancery  proceeding  may  be 
invoked.  Saunders  v.  Link,  114  Va. 
285,  76  S.  E.  327.  See  also  Queens- 
bury  V.  Vial,  123  Va.  219,  96  S.  E. 
173. 

58.  Ala.— 'Oriffin.  «.  Milligan,  17T 
Ala.  57,  58  So.  257,  appeal  from  decree 
on  contest.  Cal. — In  re  Butcher's 
Estate,  172  Oal.  488,  157  Pac.  242. 
Mont. — In  re  Murphy's  Estate,  188 
Pac.  146. 

59.  Cal.— Estate  of  Baker,  170  Cal. 
578,  150  Pac.  989.  Kan.— In  re  Du- 
rant's  Will,  89  Kan.  347,  131  Pac.  613. 
N.  M.— Miera  v.  Akers,  25  N.  M.  508, 
184   Pac.   817. 
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probntinpr  a  will.*"  while  in  olliors  the  statutory  appeal  with  a  trial 
do  novo  is  hold  to  be  exclusive  of  any  other  method  of  review  of  tho 
judirnient  of  the  probate  court.*'^ 

2.  Jurisdiction.  —  Tlie  statutes  prescribe  what  courts  have  juris- 
diction in  ju-oeiHHlinfjs  for  the  probate  of  \nlls,  and  the  nature  and 
extent  of  their  jurisdiction,  whether  merely  appellate  or  for  purposes 
of  ret  rial. '"'- 

3.  Nature  of  Proceedings.  —  Though  the  proceedings  below  may 
be  strictly  in  rem,  on  appeal  they  take  on  the  nature  of  proceedings 
inter  partes.*'^  They  do  not  lose  their  character,  however,  as  proceed- 
ings in  rem  for  most  purposes.*'*  Whether  the  proceedings  are  de 
novo  or  strictly  appellate  is  discussed  elsewhere  in  this  article.^° 


60.  Bradford  v.  Andrews,  20  Ohio 
St.  203  5  Am.  Eep.  645.  See  infra, 
I,  G,  5. 

61.  Patton  V.  Sallee,  159  Ky.  285, 
16G  S.  W.  1004. 

62.  See  the  statutes  and  the  fol- 
lowing: Ark. — Jenkins  r.  Jenkins,  222 
S.  W.  714.  Colo. — Greathouse  r.  Jame- 
6on,  3  Colo.  397.  HI. — Chandler  v. 
Fisher,  285  111.  57,  120  N.  E.  510;  An- 
drews i\  Black,  43  111.  256.  Kan.— 
Durant  v.  Durant,  89  Kan.  347,  131 
Pac.  613;  Bethany  Hosp.  Co.  v.  Hale, 
69  Kan.  616,  77  Pac.  537.  Ky.— Ab- 
bott r.  Traylor,  11  Bush  335.  Mo.— 
Karl  r.  Gabel,  48  Mo.  App.  517.  N.J. 
Shotwell  V  Shotwell,  85  N.  J.  Eq.  101, 
95  Atl.  365;  In  re  Whitehead's  Estate, 
85  N.  J.  Eq.  114,  94  Atl.  796;  Murray 
V.  Lynch,  65  N.  J.  Eq.  399,  54  Atl. 
1124.  N.  M.— In  re  Teopfer'-s  Estate, 
12  N.  M.  372,  78  Pac.  53,  67  L.  K.  A. 
315.  Ohio.— Mitchell  v.  Hogg,  10  Ohio 
St.  447;  Barr  v.  Closterman,  2  Ohio  0. 
C  387,  1  Ohio  Cir.  Dec.  546.  R.  I.— 
Batchelor  v.  Batchelor,  102  Atl.  313. 
S.  C. — Ordinary  v.  McClure,  1  Bailey 
7,  19  Am.  Dec.  648;  Crosland's  Exrs. 
17.  Murdock,  4  MJcCord  217.  W.  Va.— 
Eopar  V.  Ropar,  78  W.  Va.  228,  88  S. 
E.  834. 

See  also  infra,   I,  G,  9. 

Trial  de  novo,  see  infra,  T,  G,  10,  d. 

fa]  Superior  court  has  concurrent 
jurisdiction  with  district  court  on  ap- 
peal in  will  contests  frani  the  county 
court.  In  re  Michols'  Will  (Okla.),  166 
Pac.  1087. 

[b]  District  court  has  jurisdiction 
to  review  an  order  of  the  probate 
court  denying  probate,  whether  made 
in  a  contest  or  in  an  original  proceed- 
ing to  probate.  And  this  may  be 
done  in  the  absence  of  an  appeal  when 
the    record    has   been     certified    to    the 
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district  court  by  the  court]  of  pro- 
bate. Miera  v.  Akers,  25  N.  M.  508, 
1S4  Pac.  817. 

[c]  Where  a  freehold  is  involved  tho 
appellate  court  has  no  jurisdiction  but 
the  case  must  go  to  the  Supreme  Court. 
When  a.  will  disposes  of  the  fee,  an 
appeal  from  an  order  probating  or  de- 
nying probate  involves  a  freehold. 
Gorden  f.  Gorden,  205  111.  App.  77. 
See  also  More  v.  More,  191  111.  97,  60 
N.  E.  880;  Senn  v.  Grundling,  218  HI. 
458,  75  N.  E.  1020. 

63.  Schofield  v.  Thomas,  231  111. 
114,  83  N.  E.  121.  Compare  supra, 
I   A    5. 

'  [a]  in  re  Storey,  120  111.  244,  11  N. 
E.  209,  the  court  says:  "While,  there- 
fore, we  hold,  that  in  a  case  of  this 
character,  under  our  statute,  and  the 
recognized  course  of  judicial  proceed- 
ing in  this  state,  the  proceeding  in 
the  county  court  is  in  the  na- 
ture of  a  proceeding  in  rem,  we  also 
hold  that  upon  appeal  the  character 
of  the  proceeding  is  changed,  in  so 
far  as  that,  as  between  the  persons 
appealing  and  those  that  may  there- 
after appear  and  unite  with  them,  and 
aU  other  interested  persons,  the  pro- 
ceeding is  one  in  the  nature  of  a  pro- 
ceeding inter  partes;  and  that  the 
persons  appealing  become,  by  virtue 
of  their  appeal,  proponents  of  the  will, 
and  those  afterwards  appearing  and 
uniting  with  them  become  co-pro- 
ponents, while  all  other  persons  inter- 
ested in  the  estate,  and  opposing  the 
probate  of  the  will,  are  to  be  regarded 
as  contestants." 

64.  See  Eraser  v.  Jennison,  106  U. 
S.  191,  1  Sup.  Ct.  171,  27  L.  ed.  131; 
People  V.  Wayne  Cir.  Judge,  39  Mich. 
198;   and  infra,  I,   1. 

65.  See  infra,    I,  G,  10,  d. 
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4.  Who  May  Appeal.  —  Statutes  frequently  make  provision  as  to 
who  may  appeal.^*^  Ordinarily  they  merely  embody  the  general  prin- 
ciple elsewhere  diseussed,^^  that  persons  and  only  persons  who  are 
aggrieved  by  the  order  or  decree  in  question  may  appeal,^^  though 
sometimes  the  language  is  "any  person  interested."®^  A  party  ag- 
grieved is  one  whose  pecuniary  interests  are  directly  affected.'"  But 
the  form  of  the  statute  may  affect  the  nature  of  the  interest  which 
must  exist/^  and  under  some  statutes  the  interest  may  be  contingent. ^^ 
It  is  not  necessary  that  the  appellant  should  have  previously  been  a 
formal  "party"  to  the  proceedings,"  though  there  is  authority  to 


66.  See  the   statutes. 

[a]  Should  Be  Liberally  Construed. 
In  re  Hunt,  122  Wis.  460,  100  N.  W. 
874,    10  Prob.  Kep.  Ann.  214. 

67.  See   the  title    ''Appeals." 

68.  See  the  statutes  and  the  fol- 
lowing: Ark. — Ouachita  Baptist  Col- 
lege r.  Scott,  64  Ark.  349,  42  S.  W. 
536.  Cal.— In  re  Allen's  Estate,  176 
Cal.  632,  169  Pac.  364.  111.— People 
V.  McCormick,  201  111.  310,  66  N.  E. 
381.  Me. —  Appeal  of  Thompson,  114 
Me.  338,  96  Atl.  238.  Mass.— Crowell 
r.  Davis,  233  Mass.  136,  123  N.  E. 
611.  N.  M. — Miera  v-.  Akers,  25  N. 
M.  508,  184  Pac.  817.  N.  Y.— In  re 
Hardy,  216  N".  Y.  132,  110  N.  E.  257. 
Okla. — In  re  Blackfeather's  Estate,  54 
Okla.  1,  153  Pac.  839.  Pa.— In  re  Mc- 
Cort's  Appeal,  98  Pa.  33.  Tex.— Heat- 
on  V.  Buhler,  60  Tex.  Civ.  App.  423, 
127  S.  W.  1078. 

[a]  Appeal  by  one  not  aggrieved 
is  a  void  appeal  conferring  no  juris- 
diction. In  re  Thompson,  116  Me.  473, 
102  Atl.  303;  In  re  Thompson,  114  Me. 
338,  96  Atl.  238. 

69.  Quirk   v.   Pierson,   287     111.    176, 

122  N.  E.  518;  Chandler  v.  Fisher,  285 
111.  57,  120  K  E.  510;  King  v.  Wester- 
velt,  284  111.  401,  120  N.  E.  241; 
Brooks  V.  Paine 's  Exr.,  123  Ky.  271, 
90  S.   W,  600. 

"Interest"  in  connection  with  right 
to  contest,  sec  supra,  1,  C,  8,  c;  I,  D, 
3,  g,   (1). 

70.  Crowell  V.  Davis,  233  Mass.  136, 

123  N.  E.  611. 

[a]  Must  have  direct,  existing,  pe- 
cuniary interest  at  the  time  of  pro- 
bate. Chandler  v.  Fisher,  285  III.  57, 
120   X.   E.   510. 

[  I)  I  Analogous  to  Rule  in  Chancery 
Contest. — Language  in^  statute  as  to 
appeals  from  orders  allowing  or  dis- 
allowing probate,  by  j)crsons  intcrnstcd 
in  the  will,  is  aimilar  to  that  of   the 


statute  governing  appeals  in  chancery 
contests,  hence  the  decisions  under  lat- 
ter as  to  character  of  interest  are  per- 
suasive but  not  conclusive.  See  Chan- 
dler V.  Fisher,  285  111.  57,  120  N.  E. 
510,  and  supra,  I,  D,  3,  g,  (I). 

71.  Quirk  v.  Pierson  2S7  111.  176, 
122  N.  E.  518  (distinguishing  between 
persons  "interested  in  the  will"  and 
those  "interested  in  the  estate"); 
Chandler  r.  Fisher,  285  111.  57,  120 
N.   E.   510,   differentiating    statutes. 

72.  Chandler  r.  Fisher,  285  111.  57, 
120  N.  E.  510. 

73.  Ark.— Jenkins  v.  Jenkins,  222 
S.  W.  714;  Ouachita  Baptist  College  v. 
Scott,  64  Ark.  349,  42  S.  W.  536.  Com- 
pare Coleman  v.  Floyd,  105  Ark.  300, 
150  S.  W.  703.  D.  C—  St.  John 's  Par- 
ish r.  Bostwick,  8  App.  Cas.  452.  Md. 
Meyer  v.  Henderson,  88  Md.  585,  41 
Atl.  1073,  42  Atl  241.  Mass.— Eliot 
v.  Eliot,  10  Allen  357.  Minn.— Schlei- 
derer  r.  Gergcn,  129  Minn.  248,  152 
N.  W.  541.  N.  Y.— See  Foster  v.  Ty- 
ler, 7  Paige  48.  Okla.— Brock  v.  Kei- 
fer,  59  Okla  5,  157  Pac.  88  (but  must 
jSle  an  affidavit  as  to  the  facts  show- 
ing his  riglit  of  appeal);  In  re  Black- 
feather's  Estate,  54  Okla.  1,  153  Pac. 
839. 

fa]  Although  the  statute  uses  the 
word  "party"  aggrieved  in  granting 
the  right  of  appeal,  "it  does  not  mean 
a  formal  jiarty  because  there  are  no 
formal  parties  to  such  a  cause  (probate 
proceeding)  in  the  probate  court." 
Any  aggrieved  person  may  appeal, 
Miera  r.  Akers,  25  N.  M.  508,  184 
Pac.   817. 

[b]  Persons  Not  Contesting. — Per- 
sons interested  in  the  estate,  such  as 
an  heir,  when  aggrieved  by  the  order 
of  probate  may  appeal  therefrom  al- 
though not  actual  contestants.  In  re 
Allen's  Estate,  176  Cal.  632,  169  Pac 
364. 
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tho  contrary.'^  Wlu'tluT'Onc  is  aj^p:riovo{l  obviously  doponds  somewhat 
upon  tho  I'haraetor  of  the  ordor  in  question  as  well  as  his  interest  in 
tlie  matter,  tlius  the  proponent  is  not  ajrjjcrieved  by  an  order  probatinp: 
the  will."-'  I'articuhir  persons  who  have  been  held  entith'd  to  appeal 
from  orders  l)y  Mhich  they  were  aj^prrieved,  include  the  executor/*^ 
the    administrator   with    the   will    annexed,"  trustee,"^   beneficiaries^' 


fi']  Person  Not  Party  to  Previous 
Proceedings. — Whoio  an  appeal  has 
boon  lakiMi  from  a  probate  to  the  cir- 
cuit court,  an  interested  person  (an 
heir)  w4io  though  not  the  appellant, 
appears  and  makes  himself  a  party, 
may  appeal  fronr  the  judgment  of  the 
circuit  court  and  assign  its  rulings  as 
error  iniuriously  affecting  him.  In  re 
Storey,  120   111.  244,   11   N.   E.  209. 

74.  Beese  r.  Nolen,  99  Ala.  203, 
13  So.  G77  ("the  practice  in  such 
cases  hag  long  been  settled  in  this 
stnteu  Though  they  cannot  sue  out 
an  appeal  without  being  parties,  they 
may,  by  petition  to  the  probate  court, 
propound  their  interest,  and,  after  no- 
tice to  the  party  having  an  interest, 
have  themselves  made  parties  to  such 
decree,  so  as  to  prosecute  an  appeal 
therefrom").  Eichert's  Estate,  155 
Pa.  59,  25  Atl.  824,  a  contestant  who 
withdrew  from  the  proceedings  can- 
not   afterward  appeal. 

75.  In  re  Thompson,  116  Me.  473, 
102  Atl.  303;  In  re  Thompson,  114  Me. 
338,  96  Atl.  238. 

[a]  Even  though  he  later  discovers 
that  he  would  take  more  as  an  heir 
than  under  the  will.  Appeal  of  Thomp- 
son. 114  Me.  338,  96  Atl.  238. 

76.  m— Quirk  v.  Pierson,  287  111. 
176,  122  X.  E.  518  (distinguishing 
cases  under  statutes  authorizing  ap- 
peal by  one  interested  "in  the 
estate");  King  v.  Westervelt,  284  III, 
401,  120  N.  E.  241,  from,  an  order  de- 
nving  probate.  Ky. — Prv^or  r.  Mizner, 
79  Ky.  232;  Miller  r.  Cabbel,  81  Ky. 
178,  4  Ky.  L.  Rep.  962.  Me,— Appeal 
of  Xichols,  109  Atl.  6,  where  he  is  pe- 
titioner for  probate.  Mich. — Cheever 
r.  Washtenaw  Cir.  Judge,  45  Mich,  6, 
7  N.  W.  186.  Minn. —  Burmeister  r. 
Gust,  117  Minn.  247,  135  X.  W,  980. 
Neb. — In  re  Gunderman's  Estate,  102 
Xeb.  590,  168  X.  W.  359;  In  re  Creigh- 
ton's  Estate,  8-8  Xeb.  107,  129  X.  W. 
18].  N.  H. — Richardson  r.  Martin,  55 
X.  H.  45:  Shirley  v.  Kealds,  34  X.  H. 
407.  N.  T.— Matter  of  Eckler's  Will, 
126    App.    Div.    199,    110   X.   Y.    Supp. 
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650;  In  re  Kaynor's  Will,  93  App.  Div. 
114,  87  X.  Y.  Supp.  23.  Pa.— In  re 
King's  Will,  13  Phila.  379,  37  Leg. 
Int.  424.  S,  D,— Ilalde  r.  Scluiltz,  17 
8.  D.  465,  97  X.  W.  369.  W.  Va.— Ward 
r.  Brown,  53;  W.  Va.  227,  44  S.  E.  488. 
Wis.— In  re  Butler's  Will,  110  Wis.  70, 
S5  X.  W.  678.  But  see  In  re  Powers' 
Will,   145   Wis.   671,   130    X.   W.   888. 

[a]  The  executor  being  a  proper 
party  proponent,  if  the  will  is  denied 
probale  he  ma}'  appeal.  In  re  Gun- 
derman's Estate,  102  Xeb.  590,  168  N. 
W.  359. 

[b]  "When  a  will  has  been  ad- 
mitted to  probate  and  the  executor  ia 
duly  appointed  and  has  taken  -up  the 
administration  of  an  estate,  he  repre- 
sents all  of  tlie  beneficiaries  of  the 
will.  It  then  becomes  his  duty  to  pro- 
tect their  interests,  and  as  such  ex- 
ecutor he  has  the  right  to  oppose  a 
contest  of  the  will  until  the  linal  de- 
cision thereof;  consequently,  he  may 
maintain  an  appeal  from  an  adverse 
judgment  in  the  lower  court."  In  re 
Collins'  Estate,  174  Cal.  663,  164  Pac. 
1110. 

[c]  The  executor  being  a  necessary 
party  to  a  bill  to  contest  a  will,  has 
such  an  interest  in  sustaining  it  that 
he  I'nay  appeal  from  an  order  setting 
it  aside.  Hesterberg  v.  Clark,  166  111. 
241,  46  X.  E.  734,  57  Am.  St.  Rep. 
135,  2  Prob.  Rep.  Ann.  148. 

77.  Bell  r.  Davis,  43  Olda.  221,  142 
Pac.    ion,    Ann.    Cas.    1917C,    1075. 

78.  D.  O.— St.  John's  Parish  v.  Bost- 
wick,  8  App.  Cas.  452.  Mich. — Cheever 
r.  Washtenaw  Cir.  .Judge.  45  Mich.  6, 
7  X.  W.  186.  Neb.— St.  James  Orphan 
Asylum  v.  Shelbv,  60  Xeb.  796,  84  X. 
W.  273,  83  Am.  St.  Rep.  553,  6  Prob. 
Rep.  Ann,  234, 

79.  Conn. — Lieavenworth  v.  Mar- 
shall, 19  Conn.  408.  111.— Wolf  v.  Bol- 
linger, 62  111,  368.  devisee  in  chancery 
contest.  Ky. — Tibbatts  v.  Berry,  10 
B.  Mon.  473.  Md. — Meyer  v.  Hender- 
son, 88  Md.  585,  41  Atl.  1073,  42  Atl. 
241.  N.  Y.— Parish  v.  Parish,  42  Barb. 
274,  affirmed,  25   X.  Y.  9.     Ore.— Ma- 
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under  the  Tvill,  the  heirs  and  next  of  kin,**'  beneficiaries  under  an 
earlier  -w-ill,®^  and  the  successors  in  interest  of  interested  parties,^^ 
including  their  representatives^^  and  creditors  who  have  acquired  a 
lien,**  but  not  their  general  creditors,®^  except  in  case  of  insolvency.^® 
The  determination  of  interest  would  seem  to  follow  the  same  rules  as 
the  determination  of  who  is  entitled  to  contest  probate.®^ 


lone  r.  Cornelius,  34  Ore.  192,  55  Pae. 
536. 

[a]  Legatee  under  will  denied  pro- 
bate is  an  "aggrieved"  person  and 
entitled  to  appeal  from  an  order  de- 
nying probate.  Miera  v.  Akers,  25  N. 
M.   508,  lS4i  Par.  817. 

[b]  A  legatee  under  a  will,  who  is 
cut  off  by  a  codicil  is  interested  in 
the  proceedings  to  probate  the  will  and 
codicil  and  entitled  to  appeal  from  any 
decree  against  his  interest,  even  if  he 
does  not  appear  until  after  the  decree 
of  the  probate  court,  provided  the  ap- 
peal be  seasonably  taken.  Sherman  t". 
Warren,  211  Mass.  288,  97  N.  E.  892, 
Ann.  Cas.  1913B,  614. 

[c]  Beneficiaries  under  a  trust 
created  by  the  will  are  aggrieved  by 
aji  porder  refusing  probate,  and  are 
entitled  to  appeal.  In  re  Pay's  Estate, 
145  Cal.  82,  78  Pac.  340,  104  Am.  St. 
Eep.   17. 

[d]  The  appellate  court  will  not  de- 
termine the  validity  of  the  trust  pro- 
vision in  passing  upon  the  question  of 
the  right  of  the  beneficiaries  there- 
under to  appeal  as  aggrieved  parties. 
In  re  Fay's  Estate,  145  Cal.  82,  78 
Pac.  340,  104  Am.  St.  Kep.  17. 

80.  Cal.— In  re  Allen's  Estate,  176 
Cal.  632,  169  Pac  364;  In  re  Antoldi's 
Estate,  147  Cal.  xvi,  81  Pac.  278.  HI. 
In  re  Storey,  120  111.  244,  11  N.  E. 
209.  Ky.— Brooks  v.  Paine 's  Exr.,  123 
Ky.  271,  90  S.  W.  600;  Tinker  v.  Rin- 
go's  Exr.,  11  Ky.  L.  Eep.  120,  11  S. 
W.  605.  N.  J.— In  re  Young's  Will, 
67  N.  J.  Eq.  553,  59  Atl.  154.  S.  C. 
Freeman  v.  Jennings,  7  Rich.  L.  3Sl. 
Tenn. — Linch  v.  Linch,  1  Lea  526.  Wis. 
Bovee  t:  Johnson,  130  Wis.  447,  110 
N.  W.  212. 

fa]  Heirs  and  next  of  kin  have 
a  right  of  appeal  from  the  surrogate's 
order  although  time  for  filing  caveat 
has  expired.  In  re  Banvard  's  Estate, 
S3  X.  J.  Eq.  286,  89    Atl.  1024. 

fb]  The  presumptive  heir  may  take 
a  devolutive  appeal  at  any  time  with- 
in a  year  and  even  after  the  discharge 
of  the  executors,  from  a  judgment  over- 
ruling   his    opposition    to    probate,     on 


citing  all  the  legatees  named  in  the 
instrument.  Succession  of  Farrell,  131 
La.  719,  60  So.   203. 

[c]  The  widow  (1)  of  the  testator. 
(Pattee  v.  Stetson,  170  Mass.  93,  48  N. 
E.  1022;  Dexter  v.  Codman,  148  Mass. 
421,  19  N.  E.  517),  unless  (2)  by  elect- 
ing to  take  her  interest  under  the  law 
rather  than  under  the  will,  she  has 
lost  interest  in  the  matter.  Thompson 
v.  Thompson,  134  Ky.  757,  121  S.  W. 
641. 

81.  COnn.  —  Buckingham  's  Appeal, 
57  Conn.  544,  18  Atl.  256.  Me.— Smith 
■V.  Chaney,  93  Me.  214,  44  Atl.  897. 
Wis.— In  re  Hunt,  122  Wis.  460,  100 
N.  W.  874,   10    Prob.  Eep.   Ann.  214. 

[a]  A  legatee  imder  an  earlier  will 
who  takes  less  under  the  later  will 
from  the  allowance  of  which  the  ap- 
peal is  taken.  Crowell  r.  Davis,  233 
IMiass.  136,   123   N.  E.  611. 

82.  Brooks  v.  Paine 's  Exr.,  123  Ky. 
271,  90  S.  W.  600;  Davies  V.  Leete,  111 
Ky.  659,  64  S.  W.  441. 

83.  Cal.— In  re  Baker's  Estate,  170 
Cal.  578,  150  Pac.  989.  Conn.— In  re 
Stiles'  Appeal,  41  Conn.  329.  Minn. — 
Sheeran  r.  Sheeran,  96  Minn.  484,  105 
N.   W.  677. 

But  see  supra,  I,  A,  S. 

[a]  Personal  Representative  Not 
Successor  in  Interest. —  Where  by  stat- 
ute the  devise  or  bequest  to  a  relative 
who  dies  before  the  testator  goes  to 
such  relative's  descendants,  tlie  per- 
sonal representative  of  such  deceased 
devisee  or  legatee  is  not  an  aggrieved 
person  since  the  heir's  children  take 
directly  from  the  testator  rather  than 
through  the  estate  of  their  ancestor. 
In  re  McKellar,  114  Me.  421,  96  Atl. 
734. 

84.  Smith  v.  Bradstreet,  16  Pick. 
(Mass.)     264. 

85.  Smith  V.  Bradstreet,  16  Pick. 
(Mass.)  264;  In  re  Shepard 's  Estate, 
170  Pa.  323,  32  Atl.  1040. 

86.  Brooks  r.  Paine 'a  Exr.,  123  Ky. 
271,  90    S.  W.  600. 

87.  See  supra,  I,  C,  8,  d;  I,  C,  10, 
b;  and  Chandler  v.  Fisher,  285  111.  57, 
120   N.   E.    510. 
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Ono  who  aocopts  honofits  under  tlio  decree  probatin<?  the  will  can- 
uot  attack  the  will  on  appeal.^" 

5.  Orders  and  Decrees  Appealable.  — What  orders  and  decrees  are 
appealable  depend  upon  loeal  statutes  and  the  general  prineiples 
elstnvhere  disi-ussed.''"  Sometimes  the  general  provisions  as  to  ap- 
peals are  speeifieally  made  applicable  to  probate  proceedings,  except 
as  otlierwise  expressly  provided."''  In  accordance  with  these  prin- 
ciples, only  final  orders  may  be  appealed  from."^  Generally  an  order 
admitting  a  will  to  probate  is  regarded  as  final  and  appealable,®-  not- 


88.  McElvrain  r.  Smith,  105  Ky. 
■titO.    177   S.   W.   244. 

89.  See  tho  statutes  and  the  title 
"Appeals," 

[  a  ]  Deteniiination  of  the  prelim- 
inajy  jurisdictional  fact  of  residence 
or  domicile  may  be  appealed  to  supe- 
rior court,  wiiitehead  r.  Roberts,  86 
Conn.  351,  So  Atl.  538,  Ann.  Cas. 
1914A,  134. 

[b]  A  refusal  of  the  orphan's  court 
to  make  an  allowance  of  counsel  fees 
is  subject  to  appeal.  In  re  Queen's 
Estate',  82  N.  J.   Eq.  5SS,  89  Atl.  860. 

[c]  The  result  of  the  jury  trial  in 
the  common  pleas  court  on  issue  award- 
ed by  the  orphan's  court,  may  ^e  re- 
viewed directly  by  writ  of  error  or  ap- 
peal from  the  jud^^nent  of  the  for- 
mer. Union  Trust  Co.  v.  People's  Trust 
Co.,  254  Pa.  385,  98  Atl.  1062.  But  see 
Olmstcad  v.  Webb,  5  App.  Cas.  (D.  C.) 
38. 

[d]  Judgment  of  the  circuit  court 
dismissing  an  appeal  fram  the  county 
court,  notwithstanding'  the  act  of  1897. 
Chandler  v.  Fisher,  285  111.  57,  120  N. 
E.   510. 

[e]  There  is  no  appeal  from  the 
surrogate's  calendar  order  stating  the 
issues  raised  by  the  ])ctition  and  ob- 
jections. In  re  Walsh's  Will,  107 
Misc.  475,  176  N.  Y.  Supp.   701. 

[f]  Order  denying  motion  for 
change  of  venue  on  a  jury  trial  of  tho 
issues,  is  appealable.  In  re  Davis'  Es- 
tate, 11    Mont.  1,   27  Pac.  342. 

90.  See  Cal.  Code  Civ.  Proc.  §§ 
17T4,  1717. 

fa]  Appealability  of  order  densring 
new  trial  is  governed  by  the  general 
provisions  of  the  code  regulating  that 
matter.  In  re  Butcher's  Estate,  172 
Cal.  4S8,  157  Pac.  242.  See  In  re  Spen- 
cer's Estate,   96  Cal.    448,  31   Pac.  453. 

fb]  Order  granting  new  trial  in 
will  contest  where  jury  trial  is  had  is 
appealable   under  the  code  because  the 
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proceeding  is  one  in  which  a  jury  trial 
is  a  matter  of  right.  In  re  Waters' 
Estate  (Cal.),  185  Pac.  951. 

[c]  An  order  revoking  a  denial  of 
probate  not  being  included  in  Code  Civ. 
Proc.  §  963,  is  not  api)ealable.  Bouys- 
sou  v.  Vayssie,  1  Cal.  App.  657,  82  Pac. 
1066.  See  also  In  re  Hathaway 's  Es- 
tate, 111  Cal.  270,  43  Pac.  754. 

91.  iSee  cases  in  notes  following. 

[a]  What  are  final  orders,  see  Went- 
woTth  V.  Treanor,  31  IC.  H.  528;  Talbot 
V.  Talbot,  23  N.  Y.  17,  and  2  Standard 
Proc.  162,  165   et  seq. 

[b]  Order  denying  a  petition  for 
production  of  an  alleged  will  later 
tlian  the  one  probated  is  final  and  ap- 
pealable. In  re  Hardy,  216  N.  Y.  132, 
110  N.  E.  257. 

[c]  Decision  as  to  party's  interest 
is  appealable.  Farr  v.  Thompson,  1 
Speers  (S.  C.)   93. 

[d]  Order  refusing  to  set  aside  ver- 
dict is  interlocutory  and  not  appeal- 
able. Cowden  v.  Dobynes,  24  Miss.  486. 

92.  See  the  statutes,  and  the  fol- 
lowing: U.  S. —  Eaub  -v.  Carpenter,  187 
U.  S.  159,  23  Sup.  Ct.  72,  47  L.  ed.  119; 
Campbell  r.  Porter,  162  U.  S.  478,  16 
Sup.  Ct.  871,  40  L.  ed.  1044;  Ormsby 
V.  Webb,  134  U.  S.  47,  10  Sup.  Ct.  478, 
33  L.  ed.  805.  Ala.— McCtitchen  v. 
Loggins,  109  Ala.  457,  19  So.  810.  Ark. 
.Jenkins  f.  Jenkins,  222  S.  Wi.  714; 
Ouachita  Baptist  College  v.  Scott,  64 
Ark.  349,  42  S.  W.  536.  Cal.— In  re 
Warfield's  Will,  22  Cal.  51,  83  Am. 
Dee.  49.  Ga.—  Peale  r.  Ware,  131  Ga. 
826,  63  S.  E.  581.  111.— «peer  v.  Jo- 
senhans,  274  111.  237,  113  N.  E.  622; 
People  V.  McCormick,  201  111.  310,  66 
N.  E.  381.  Kan. —  In  re  Hanna's  Es- 
tate, 106  Kan.  40,  186  Pac.  1010.  Ky. 
Davies  v.  Leete,  111  Ky.  659,  64  S.  W. 
441;  Bohannon  v.  Tabbin,  25  Ky.  L. 
Rep.  515,  76  S.  W.  46.  La.— Seghera 
r.  Anthewan,  1  Mart.  (N.  S.)  73.  Me. 
See  Smith  v.    Chaney,    93  Me.  214,  44 
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■withstanding  the  fact  that  an  action  to  contest  or  revoke  the  probate 
is  available.®^  So  also  an  appeal  may  generally  be  taken  from  an 
order  refusing  to  admit  a  will  to  probate,®*  or  dismissing  a  petition  to 


Atl.  897.  Md.— Worthington  -r.  Git- 
tings,  56  Md.  542.  Mass.— Pattee  v. 
Stetson',  170  Mass.  93,  48  N.  E.  1022; 
Smith  V.  Bradstreet,  16  Pick.  264. 
Mich. —  Apsey  i-.  De  Young,  173  Mich. 
426,  138  N.  W.  1054;  American  Bapt. 
Missionary  Union  v.  Peck,  9  Mich.  445. 
MLnn. —  Burmeister  v.  Gust,  117  Minn. 
247,  135  N.  W.  980;  Sheeran  v.  Shee- 
ran,  96  Minn.  4S4,  105  N.  W.  677;  In 
re  Penniman's  Will,  20  Minn.  245,  18 
Am.  Eep.  368.  Miss.—  Wiggle  r. 
Owen,  43  Miss.  158;  Graves  v.  Ed- 
wards, 32  Miss.  305.  Neb. —  Bazzo  v. 
Wallace,  16  Xeb.  293,  20  N.  W.  314. 
Nev. —  In  re  Sticknoth's  Estate,  7  Nev. 
223.  N.  H. — Managle  r.  Parker,  74 
N.  H.  422,  68  Atl.  538;  Morey  r.  Sohier, 
63  N.  H.  507,  3  Atl.  636,  56  Am.  Eep. 
538;  Wentworth  v.  Treanor,  1  N.  H. 
528.  N.  J.— In  re  Young's  Will,  67 
N.  J.  Eq.  553,  59  Atl.  154;  Murray  v. 
Lynch,  64  N.  J.  Eq.  290,  51  Atl.  713 
(affirmed,  65  N.  J.  Eq.  399,  54  Atl. 
1124);  Eyno  v.  Evno,  27  N.  J.  Eq.  522. 
N.  M.— In  re  Tocpfer's  Estate,  12  N. 
M.  372,  78  Pac.  53,  67  L.  R.  A.  315. 
N.  Y.— In  re  Bull's  Will,  111  N.  Y. 
624,  19  N".  E.  503;  Hewlett  •u.  Elmer, 
103  N.  Y.  156,  8  N.  E.  387;  In  re  Beck's 
Will,  6  App.  Div.  211,  39  N.  Y.  Supp. 
810  (affirmed,  154  N.  Y.  750,  49  N.  E. 
1093);  In  re  Phalen's  Will,  51  Hun 
208,  4  N.  Y.  Supp.  408.  N.  C—  Harvey 
V.  Smith,  18  N.  C.  186.  Pa.— In  ro 
Baum's  Estate,  260  Pa.  33,  103  Atl. 
614,  E.  I.— Hackett  v.  Murphy,  69 
Atl.  685.  S.  C— I^rr  v.  Thompson,  1 
Spears  93.  S.  D. —  Halde  v.  Schultz, 
17  S.  D.  465,  97  N.  W,  369.  Tex.— 
Edens  v.  Cleaves  (Tex.  Civ.  App.),  202 
S.  W.  355  (judgment  held  final  although 
the  will  was  not  copied  therein);  Shook 
V.  Journcay  (Tex.  Civ.  Apji.),  149  S.  W. 
406;  Hcaton  v.  Buhler,  60  Tex.  Civ. 
App.  423,  ]27  S.  W.  1078.  Utah.— In 
re  Williamson's  Estate,  26  Utah  50,  72 
Pac.  2.  W.  Va.— Eopar  v.  Ropar,  78 
W.  Va.  228,  88  S.  E.  834.  Wis.—  In  ro 
Powers'  Will,  145  Wis.  671,  130  N.  W. 
888;  Boveo  v.  Johnson,  130  Wis.  447, 
110  N.  W.  212;  In  re  Butler's  Will,  110 
Wis.  70,  85  N.  W.  67S.  Eng.— Sugden 
V.  St.  Leonard's,  ]  P.  T).  154,  34  L.  T. 
N.  S.  369,    45  L.  .1.   P.  49. 

[a]     Under  a  statute  providing  gen- 


erally for  appeals  from  aU  final  orders 

and  judgments  of  the  probate  court. 
Dial  V.  Trice,  134  Ark.  481,  204  S.  W. 
219. 

[b]  Allowing  Probate  of  Authenti- 
cated Copy  of  Foreign  Will  and  Pro- 
bate Thereof. — In  re  Hanna's  Estate, 
106   Kan.  40,  186  Pac.  1010. 

[c]  Where  the  whole  record  is  cer- 
tified to  the  orphans'  court  upon  "dis- 
putable and  difficult"  questions,  and 
that  court  makes  a  complete  investiga- 
tion of  and  findings  upon  the  whole 
matter,  with  a  decree  directing  the 
register  tO'  admit  the  instruments  to 
probate,  such  decree  is  final  and  defin- 
itive and  may  be  appealed  from.  Un- 
der such  circumstances  the  further  ac- 
tion of  the  register  is  ministerial  onlv. 
In  re  Gallis'  Estate,  250  Pa.  120,  95 
Atl.  422,  distinguishing  cases  (cited) 
where  further  judicial  action  by  reg- 
ister is  necessary. 

93.  Estate  of  Baker,  170  Oal.  578, 
150  Pac.  989;  Miera  v.  Akers,  25  N.  M. 
508,  184  Pac.  817.  Contra,  Bradford  r. 
Andrews,  20  Ohio  St.  208,  5  Am.  Rep. 
645.  See  also'  In  re  Austin's  Will,  35 
App.  Div.  278,  55  N.  Y.  Supp.  52;  Cliil- 
cote  V.  Hoffman,  97  Ohio  St.  98,  119 
N.  E.  364,  L.  R.  A.  1918D,  575;  Holl- 
rah  V.  Lasance,  63.  Ohio  St.  58,  57  N.  E. 
964. 

94.  Cal. —  In  re  Fay's  Estate,  145 
Cal.  82,  78  Pac.  340,  104  A,'n.  St.  Rep. 
17,  10  Prob.  Rep.  Ann.  245.  Oonn.— 
In  re  Stiles'  Appeal,  41  Conn.  329. 
D.  O. —  Morgan  v.  Adams,  29  App.  Gas. 
198.  Ga.— Scott  V.  McKee,  105  Ga. 
256,  31  S.  E.  183;  Roulette  r.  Mulherin, 
100  Ga.  591,  28  S.  E.  291.  Idaho.— In 
re  Paige's  Estate,  12  Idaho  410,  86 
Pac.  273.  111. —  White  Memorial  Homo 
V.  Price,  195  HI.  279,  62  N.  E.  872; 
In  re  Storey,  120  111.  244,  11  N.  E. 
209.  la. —  Stutsman  v.  Sharpless,  125 
Iowa  335,  101  N.  W.  105.  Kan.— In 
ro  Hanna's  Estate,  106  Kan.  40,  18() 
Pac.  1010;  McCarthy  r.  Weber,  96 
Kan.  415,  151  Pac.  1103;  Durant  r.  Du- 
rant,  89  Kan.  347.  131  Pac.  613;  Lawrio 
r.  Lawrie,  39  Kan.  480,  18  Pac.  499. 
Ky.— liischy  v.  Schrader,  104  Ky.  657, 
47  S.  W.  611;  Preston  r.  Fidelity  Trust 
&  Safety  Vault  Co.,  94  Ky.  295,  22  S. 
W.  318;    Pryor  t\  Mizncr,   79   Ky.  232. 
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probate,'*  An  appeal  mny  bo  tnkon  from  a  final  orclor  revoking  a 
will.""  A  iliHTi'i'  ri'lusiiiLr  ti>  revoke  tlio  iirobate  of  a  will  is  appoal- 
able.°'  as  is  an  order  ilisniissiiiir  a  i>roeee(lin!j:  for  tlie  revoealioii  of 
the  probate.''*  A  refusal  to  submit  issues  to  a  jury  is  appealal)le."'-'  But 
an  order  ilireetiug  such  issues  is  not.^     Discretionary  matters  will  not 


La. —  Thoriot's  Snccpssion.  114  La.  611, 
38  So.  471.  Mass. —  NorthtU'ui.ton  r. 
Smith.  11  ^fot.  ;?!10.  Mich. —  Chcover 
r.  Washtenaw  Cir.  .liul-io,  45  IMioh.  0, 
7  X.  W.  ISfi;  American  Bapt.  Mission- 
ary Union  r.  Peek,  9  ^lich.  445.  N. 
m!— In  re  Teopfer's  Estate,  12  N.  M. 
372,  78  Pao.  53,  67  L.  R.  A.  315.  N.  Y. 
Matter  of  Eckler's  Will,  126  App.  Div. 
199.  110  N.  Y,  Supp.  650;  In  re  Ray- 
ner's  Will,  93  App.  Div.  114,  87  N.  Y. 
Supp.  23.  Ohio. —  Chileote  r.  Hoffman, 
97  Ohio  St.  9S,  119  N.  E.  364,  L.  R.  A. 
1918D,  575.  Ore. —  Malone  r.  Corne- 
lius, 34  Ore.  192,  55  Pac.  536,  Pa.— 
In  re  King's  Will,  13  Phila.  379,  37 
Leg.  Int.  424.  E.  I,—  Thornton  v.  Ba- 
ker, 15  R.  I.  553,  10  Atl.  617,  2  Am. 
St.  Rep.  925.  S,  C— Crosland's  Exrs. 
r.  Murdoek,  4  McCord,  217.  S.  D.— 
Halde  r.  Schultz,  17  S.  D.  465,  97  N, 
W.  369.  W.  Va. —  Ropar  r.  Ropar,  78 
W,  Ya.  22S,  88  S.  E.  834;  Ward  v. 
Brown,  53    W.  Ya.  227,   44  S.  E.  488. 

fa]  Notwithstanding  a  statute  giv- 
ing the  proponent  a  right  to  contest 
such  an  order  by  an  independent  ac- 
tion, the  latter  remedy  is  merely  eu- 
mulative.  In  re  Durant's  Will,  89  Kan. 
347,    131  Pac.  613. 

[b]  No  appeal  from  decree  denjTing 
probate  where  there  is  no  contest,  un- 
der statutes  providing  generallj'  for 
appeal  from  any  final  decree  of  the 
probate  court  but  requiring  notice  to 
the  adverse  parties,  and  providing  spe- 
cifically for  appeals  from  decrees  on 
contests.  "Perhaps  the  proponent's 
remedy  in  such  case  is  by  an  original 
application  to  this  court  calling  into 
exercise  its  cons'titutional  jurisdiction 
in  the  superintendence  and  control  of 
inferior  courts.  Ex  parte  Buckley,  53 
Ala.  42.  At  any  rate,  under  the  stat- 
ute no  appeal  can  be  maintained  with- 
out an  appellee.  Williams  v.  Harper,  95 
Ala.  610,  ]0  South  327."  Griffin  v. 
Miltigan,  177  Ala.  57,  58  So.  257.  See 
17  Standard  Proc.  734,  as  to  supervi- 
sory jurisdiction. 

fc]  Refusal  to  Establish  "Lost  Will. 
Roth  V.  .Siefert,  77  Ohio  St,  417,  83 
X.   E.  Gil. 

Vol.  XXVI 


95.  Hitchcock  v.  Green,  235  111,  298, 

85  N,   E.   238. 

96.  111.— Dean  r.  Dean,  239  111. 
424,  88  N.  E.  149;  McDaniel  V.  Correll, 
19  111.  226,  68  Am.  Dec.  587,  Md.— 
Meyer  r.  Henderson,  88  Md.  585,  41 
Atl.  1073,  42  Atl.  241.  Mo.— Karl  r. 
Gabel,  48  Mo.  App.  517.  N,  Y.— In 
re  Ensign's  Estate,  103  N.  Y.  284,  8 
N.  E.  544,  57  Am.  Rep.  717.  Okla.— 
Mackcy  r.  Atoka,  34  Okla.  572,  126 
Pac.    767.     S.    C. —  Mordecai    v.    Canty, 

86  S.  C.  470,  68  S.  E.  1049.  Tenn.— 
Johnson  v.  Gaines,  1  Coldw.  288.  Wis. 
Parsons  v.  Balson,  129  Wis.  311,  109 
N.  W.  136;  Heminway  v.  Reynolds,  98 
Wis.  501,    74  N.  W.  350. 

97.  Cal.— In  re  Plumb's  Estate,  177 
Cal.  300,  170  Pac.  609.  111.— Dean  v. 
Dean,  239  111.  424,  88  N.  E.  149.  Wis. 
Parsons  v.  Balson,  129  Wis.  311,  109 
X.   W.   136. 

[a]  Formerly  Otherwise  in  Califor- 
nia.—  In  re  Hughston's  Estate,  133  Cal, 
321,    65   Pac.    742. 

98.  Estate  of  Plumb,  177  Cal.  300, 
170  Pac.  609;  Estate  of  Baker,  170  Cal. 
578,  583,  150  Pac.  989;  Mahoney  v. 
Superior  Court,  140  Cal.  513,  74  Pac. 
13,  holding  that  such  an  order  is  in 
effect,  "one  refusing  to  revoke  the  pro- 
bate of  a  will"  and  appealable  under 
the  amendment  of  1901  to  Code  Civ. 
Proc.   §    963. 

[a]  An  order  dismissing  a  petition 
for  revocation  of  probated  will  is  ap- 
pealable under  a  statute  allowing  ap- 
peals not  only  from  numerous  speci- 
fied orders  but  also  from  "any  other" 
order  of  the  probate  court  "affecting 
a  substantial  right."  Mackey  v.  Ato- 
ka, 34  Okla.  572,  126  Pac.  767,  notic- 
ing the  difference  between  the  Oklaho- 
ma and  the  California  code  and  the 
amendment  of  the  latter  in  1901  to  per- 
mit appeals  from  orders  revoking  or 
refusing   to  revoke  probate. 

99.  Barroll  v.  Reading,  5  Har.  &  J. 
(Md.)  175;  Schwilke's  Appeal,  100  Pa. 
628;  Im  re  McCarter's  Appeal,  78  Pa. 
401. 

1.  Dugan  V.  Xorthcutt,  7  App.  Cas. 
(D.   C.)  351;  In  re  McCarter's  Appeal, 
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be  reviewed  by  an  appellate  court.^ 

6.  Time  for  Appeal.  —  The  appeal  must  be  seasonably  taken. ^ 
Generally  the  statutes  prescribe  a  time  within  which  it  must  be  taken 
and  they  must  be  complied  with.*  The  time  prescribed  is  not  always 
the  same  for  different  orders,^  or  different  persons.®  Some  statutes 
have  a  saving  clause  as  to  persons  under  disability;  others  have  not.^ 

Allowance  After  Prescribed  Time. —  Some  statutes  authorize  the  al- 
lowance of  an  appeal  after  the  prescribed  time  in  case  of  accident, 
mistake,  etc.,  where  justice  requires  a  revision  of  the  case,^  in  which 


78  Pa.  401.  See  Greathouse  r.  Jameson, 
3  Colo.  397. 

2.  See  infra,  I,   G,   9,  a. 

3.  Sherman  v.  "Warren,  211  Mass. 
288,  97  X.  E.  892,  Ann.  Gas.  1913B, 
614. 

4.  See  the  statutes,  and  Ala. — Grif- 
fin V.  Milligan,  177  Ala.  57,  58  So. 
257  (thirty  days);  Lanier  v.  Eussell,  74 
Ala.  364.  Ark. — Jenkins  r.  Jenkins,  222 
S.  W.  714;  Dial  r.  Trice,  134  Ark.  481, 
204  S.  W.  219;  Morris  r.  Eavmond,  132 
Ark.  449,  201  S.  W.  116,  statute  giving 
a  year  is  not  affected  bv  act  of  190'J. 
CaL— In  re  Fav's  Estafe,  145  Cal.  82, 
78  Pac.  340,  104  Am.  St.  Rep.  17,  10 
Prob.  Rep.  Ann.  245;  In  re  Backus' 
Estate,  95  Cal.  671,  30  Pac.  796.  Conn. 
Delehanty  v.  Pitkin,  76  Conn.  412,  56 
Atl.  881;  Canfield  v.  Wooster,  26  Conn. 
384.  Ind.— Morell  r.  Morell,  157  Ind. 
179,  60  X.  E.  1092.  la.— Stutsman  v. 
Sharpless,  125  Iowa  335,  101  N.  W. 
105.  Ky.— Duff  V.  Duff,  103  Ky.  348, 
45  S.  W.  102.  Me.— Appeal  of  Carter, 
113  M«.  232,  93  Atl.  543,  twenty  days. 
Md.— In  re  Wilson,  135  Md.  195,  108 
Atl.  797.  Mass. — Crowell  v.  Davis,  233 
Mass.  136,  123  N.  E.  611;  Briggs  v. 
Barker,  145  Ma.ss.  287,  13  X.  E.  907, 
Mont.— In  re  Reilly's  Estate,  26  Mont. 
358,  67  Pac.  1121.  N.  J.— Waldron  v. 
l.ayton,  71  X.  J.  Eq.  726,  63  Atl.  1105. 
Pa. —  In  re  Xichols'  Estate,  174  Pa. 
4^15,  34  Atl.  566.  Va.—  Saunders  v. 
Link,  114  Va.  285,  76  S.  E.  327,  one 
year.  W.  Va. —  Ropar  v.  Ropar,  7S 
W.    Va.  228,  88  S.   E.  834,  one  year. 

fa]  The  general  code  provisions  as 
to  time  of  ai)p(als  go\frii  jirohatc  ap- 
peals. S(>o  Hariliinan  r.  ("hnrch  (Cal.), 
191    Pac.  1106. 

1 1)  I  Appeal  from  Surrogate  to  Or- 
phan's Court. —  Must  1)0  taken  within 
jircwrilicd  time  or  there  is  no  remc'ly, 
since  the  surrogate  cannot  set  aside 
his  decree.  See  McConnack  r.  Burns, 
89  X.  J.  Eq.  274,    105  Atl.  70. 


I  [c]  Where  the  statutory  time  for 
appeal  runs  from  the  entry  of  judg- 
ment, the  filing  of  findings  and  conclu- 
sions is  not  the  judgment.  Proctor  v. 
Harrison,  34  Okla.  181,  125  Pac.  479. 
See  generally  the  title  "Judgments." 
Serving  notice  within  required  time, 
see  infra,  I,  G,  7,  a. 

5.  See  In  re  Wilson,  135  Md.  19.5, 
108  Atl.  797;  Hoit  r.  Hoit,  40  X.  J. 
Eq.  551,  5  Atl.  103,  time  for  appealing 
from  award  of  costs  and  expenses  same 
as  in   other  cases. 

6.  See  MicCormack  v.  Burns,  89  N. 
J.  Eq.  274,  105  Atl.  70,  longer  for  non- 
residents. 

7.  See  the  statutes  and  Ky. — At- 
terburn's  Exrs.  r.  Young,  14  Bush  509, 
no  saving  clause.  Va. —  Saunders  v. 
Link,  114  Va.  285,  76  S.  E.  327,  no 
saving  clause.  W.  Va, —  Ropar  -v.  Ro- 
par, 78  W.  Va.  228,  88  S,  E.  834,  a 
aaving    clause. 

8.  See  the  statutes,  and  Me. —  In  re 
Ellis,  116  Me.  462,  102  Atl.  291  (quot- 
ing the  statute) ;  In  re  Miarston,  79 
Me.  25,  8  Atl.  87.  Mass.— Crowell  Vi 
Davis,  233  Mass.  136,  123  X.  E.  611. 
Mich. — Merriman  v.  Peck,  96  Mich. 
603,  55  X.  W.  1021.  Vt.— Burbcck  r. 
Little,  50  Vt.  713,  ignorance  of  the  tes- 
tator's death  is  not  accident.  Wis. — 
Jamison  c,  Snvder,  79  Wis,  286,  48  X. 
W,  2G1, 

fa]  When  leave  is  granted  the  pro- 
cedure thereafter  is  the  same  as  1  hough 
the  apjieai  had  been  seasonably  taken. 
Ajypcal  of  Carter,  111  Me.  186,'  88  All. 
475. 

\h]  This  statutory  right  of  peti- 
tion is  personal  and  ddos  not  i)ass  to 
the  heirs  of  the  person  entitled  to 
petition.  King  v.  King,  35  R.  I.  375, 
87     Atl.    ISO. 

[c]  Entry. —  Leave  granted  to  en- 
ter an  a[)peal  at  a  given  term  must 
be  entered    at   that    term   or    the   richt 
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ovont  it  is  iliscrotionary  with  the  court  whether  to  allow  the  appeal  * 
and  this  diserotiou  oauuot  be  reviewed.^"  Such  statutes  sometiniea 
require  a  petition  settintr  forth  the  matters  justifying  relief  from  the 
default."  an  apjn-al  ])onJ'-  aJid  notiee  of  the  petition.^' 

V.  Taking  and  Perfecting;  Appeal.  —  a.  Gencrolhj.  —  The  man- 
ner of  taking  and  perfoeting  an  appeal  arc  prescribed  by  statutes 
which  differ  somewhat  and  must  be  locally  consulted.^*  Sometimes 
the  general  provisions  as  to  appeals  are  made  applicable  except  aa 
otherwise  specially  provided. ^^  Statutes  variously  provide  for  a  claim 
or  petition  ^°  showing  the  appellant's  interest  and  the  grounds  or  rea- 


ds   lost.     Appeal    of    Carter,    113    Me. 
232,  93   Atl.  543. 

9.  In  re  Ellis  116  We.  462,  102  Atl. 
291;  In  re  McGinty's  Will  (Wis.),  370 
N.  W.  850,  appeal  by  attorneys  en- 
trusted with  the  business  of  an  heir 
who  hail  not  been  heard  of  since  testa- 
tor's death,   disallowed. 

10.  In  re  Ellis,  116  Me.  462,  102 
Atl.   291. 

11.  See  Eddy  v.  Angell  (E.  I.),  85 
Atl.  936. 

[a]  Form  of  petition,  see  In  re 
Carter,   110   Me.  1,    85   Atl.   39. 

[b]  The  petition  must  show  the  or- 
der or  decree  appealed  from  land  it 
must  appear  that  there  was  error,  as- 
suming the  truth  of  the  allegations 
and  reasons  set  forth.  In  re  Carter, 
110   Me.   1,   85   Atl.    39. 

[c]  The  jurisdictional  facts  which 
must  be  alleged  in  the  petition  are  (1) 
accident,  mistake,  defect  of  notice, 
and  want  of  fault.  But  that  .iustice 
requires  revision  need  not  be  alleged. 
Im  re  Carter,  110  Me.  1,  85  Atl.  39. 
(2)  The  .iurisdictional  facts  need  only 
be  alleged  in  the  language  of  the  stat- 
ute. It  is  not  necessary  to  state  facts 
showing  accident,  mistake,  etc.,  or  facts 
showing  that  justice  requires  a  re- 
vision; these  are  matters  of  proof.  In 
re   Ellis,   116   Me.   462,    102   Atl.   291. 

fd]  Petition  held  insufficient  to 
show  mental  incapacity  to  claim  right 
of  appeal  within  the  time  limit.  See 
King  r.  King,  35  K.  I.  375,  87  Atl.  180. 

[e]  A  motion  to  dismiss  the  petl- 
fion  is  equivalent  to  a  demurrer  and 
admits  thf  truth  of  all  the  allegations 
of  the  petition.  In  re  Carter,  110  Me. 
1,  85  Atl.  39,  See  also  In  re  Ellis, 
116   Me.  462,   102    Atl.  291. 

12.  Appeal  of  Carter,  113  Me.  232, 
93  Atl.  543. 

13.  Appeal   of  Carter,  113  Me.  232, 
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93    Atl.    543;     Daley   v.   Franeia,    153 
Mass.  8,  26  N.  E.  132. 

14.  See  the   statutes. 

15.  See  Cal.  Code  Civ.  Proc,  § 
1714. 

16.  Ark. — <  Jenkins  v.  Jenkins,  222 
S.  W.  714.  m.— In  re  Storey,  120  111. 
244,  11  N.  E.  209;  People  v.  McCor- 
mick,  104  111.  App.  650,  affirmed,  201 
111.  310,  66  N.  E.  381.  Ind.— Whisler 
■V.  Whisler,  162  Ind.  136,  67  N.  E.  984, 
70  N.  E.  152.  Ky.— Tinker  v.  Ringo, 
11  Ky.  L.  Rep.  120,  11  S.  W.  605. 
Me.— In  re  Thomson,  92  Me.  563,  43 
Atl.  511.  Mass. —  Bartlett  v.  Slater, 
183  Mass.  152,  66  N.  E.  631;  Pattee  v. 
Stetson,  170  Mass.  93,  48  N.  E.  1022. 
Mich. —  Jersey  v.  Jersey,  146  Mich. 
660,  110  N.  W.  54.  Minn.— In  re 
Brown 'si  Will,  32  Minn.  443,  21  N.  W. 
474.  N.  H.— Lane  v.  Hill,  68  N.  H. 
398,  44  Atl.  597  (a  statement  that  the 
instrument  probated  was  not  the  last 
will  and  testament  of  deceased  is  suf- 
ficient) ;  Shirley  v.  Healds,  34  N.  H. 
407.  N.  J.— Waldron  v.  Layton,  71 
N.  J.  Eq.  726,  63  Atl.  1105.  Pa.— In 
re  Wright's  Estate,  9  Pa.  Co-.  Ct.  235. 
R.  I. —  Liscomb  v.  Eldredge,  20  R.  I. 
335,  38  Atl.  1052,  a  statement  that  the 
instrument  offered  is  the  last  will  and 
testament  of  the  deceased  is  sufficient 
because  equivalent  to  a  statement  that 
the  testator  was  competent  and  the 
will  executed  as  required  by  statute. 
Tex.— Heaton  v.  Buhler,  60  Tex.  Civ. 
App.  423,  127  S.  W.  1078.  Wis.— 
Perry  v.  Seaife,  126  Wis.  405,  105  N. 
W.  920;  Nelson  v.  Clongland,  15  Wis. 
392,  a  statement  to  the  effect  that  the 
evidence  showed  the  due  execution  of 
the  will,  probate  of  which  was  denied, 
is   sufficient. 

[•a]  The  Objections  Filed  Present 
the  Issue  to  Be  Tried. — They  describe 
the  reasons  for  appealing  and  set  forth 
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(sons  for  his  appeal,  a  boucP^  and  notice  to  interested  or  adverse 


appellant's  case.  He  is  confined  to 
the  reasons  stated  in  Ms  statement  of 
objections.  Alurray  v.  Cangiano,  228 
Mass.  435,  117  N.  E.  828.  See  also 
Phillips  V.  Chase,  203  Mass.  556,  89 
K  E.  1049,  30  L.  R.'  A.  (N.  S.)  159, 
17  Ann.  Cas.  544.  But  see  South  Nor- 
walk  Trust  Co.  v.  St.  John,  92  Conn. 
168,  101  Atl.  961;  In  re  St.  Leger's 
Appeal,  34  Conn.  434,  91  Am.  Dec. 
735. 

[b]  Must  be  based  upon  some  mat- 
ter of  fact  touching  the  "validity" 
of  the  will.  The  essentials  of  a  valid 
will,  so  far  as  its  right  to  probate  is 
concerned  are  merely  1st,  that  it  be 
executed  according  to  the  statutory  re- 
quirements, and  2nd,  that  it  be  the 
free  act  of  a  competent  testator.  M-at- 
ters  affecting  its  operation,  as  whether 
it  was  executed  before  or  after  the 
birth  of  a  son,  do  not  go  to  its  valid- 
ity and  will  not  support  an  appeal. 
In  re  Baum's  Estate,  260  Pa.  33,  103 
Atl.   614. 

[c]  Under  thei  statute  requiring  ser- 
vice of  an  attested  copy  of  the  rea- 
sons for  the  appeal  upon  the  parties 
who  appeared  before  the  judge  of  pro- 
bate, the  executor  who  petitioned  for 
the  probate  of  tho  will  must  be  served 
by  a  contestant  appealing  from  the 
allowance  of  probate.  The  appeal 
will  bo  dismissed  for  failure  to  serve. 
Appeal   of  Nichols   (Me.),  109    Atl.    G. 

[d]  Reasons  of  appeal  not  neces- 
sary where  the  statute  makes  the  is- 
sue. In  re  St.  Leger's  Appeal,  34 
Conn.  434,  01   Am.   Dec.    735. 

[e]  "Technical  precision  of  state- 
ment and  [(leading  aro  not  required 
in  probate  appeals  to  the  same  extent 
as  in  actions  at  law."  In  re  Carter, 
110  Me.  1,  85  Atl.  39,  quoting  In  re 
Gurdy,  101   Mo.   73,  63  Atl.  322. 

ff]  The  reason  is  sufficient  if  it 
shows  error  entitling  tlio  apjiellant  to 
a  reversal.  It  need  not  state  the  evi- 
dence. Lane  v.  Hill,  68  N.  H.  398, 
44   Atl.   597. 

[g]  Sufficiency  of  statement  of  in- 
terest, see  Perry  r.  Scaife,  12G  "Wis. 
405,   105  N,  W.  920. 

[h]  May  be  amended  if  noi  new 
grounds  are  stated.  Lane  V.  Hill,  68 
N.   H.    398,   44    Atl.   597. 

fi]  Affidavit  by  Appellant  Not  Pre- 
viously a  Party. — The  atatuto  provides 


that  where  one  interested  in  the  es- 
tate or  funds  affected  by  the  order, 
who  was  entitled  to  be  heard  in  the 
proceedings  but  did  not  make  himself 
a  pjtrty,  or  his  successor  in  interest, 
desires  to  appeal  he  must  file  with  the 
notice  of  appeal  an  affidavit  stating 
the  facts  showing  his  right  to  appeal. 
Such  an  affidavit  is  not  required  of 
one  who  was  in  fact  a  party.  Brock 
V.   Keifer,  59  Okla.  5,  157  Pac.    88. 

17.  iSee  the  statutesi  and  the  follow- 
ing: Colo. — Blackman  v.  Edsall,  17 
Colo.  App.  429,  68  Pae.  790.  Ga.— 
Bright  V.  Cox,  147  Ga.  474,  94  S.  E. 
572,  bond  for  costs.  111. — Schofield 
V.  Thomas,  231  111.  114,  83  N.  E.  121; 
In  re  Storey,  120  111.  244,  11  N".  E. 
209.  Ky. — 1  Murphy's  Exr.  v.  Murphy, 
23  Ky.  L.  Eep.  1460,  65  S.  W.  165. 
Neb. —  In  re  Powers'  Estate,  79  Neb. 
680,  113  N".  W;.  198.  S.  D.— St^ark- 
weather  v.  Bell,  12  S.  D.  146,  80  N. 
W.  183.  Va.— Saunders  v.  Link,  114 
Va.    285,    76    S.    E.     327. 

[a]  Where  statute  requires  a  bond, 
it  must  be  filed,  otherwise  the  appeal 
is  effective.  Appeal  of  Carter,  111 
Me.  186,  88  Atl.  475,  even  where  the 
appeal  is  by  leave  of  the  supreme 
court. 

[b]  Approval  by  Clerk  or  Judge.— 

Storey  r.  Storey,  120  111.  244,  11  N.  E. 
209.  The  statute  that  bond  may  be 
approved  by  clerk  is  permissive  mere- 
ly and  does  not  preclude  approval  by 
probate  judge.  Schofield  v.  Thomas, 
231   111.    114,  83    N.  E.  121. 

[c]  Amendment. — (1)  May  be 
amended  pursuant  to  statute — amend- 
ment may  be  allowed  by  superior  judge 
on  oiotion  to  dismiss  the  appeal,  to 
substitute  new  sureties  where  the  sig- 
natures of  the  original  sureties,  not 
parties  to  the  cause,  were  not  attested 
by  the  ordinary.  Bright  v.  Cox,  147 
Ga.  474,  95  S.  E.  572  (distinguishing 
previous  cases  where  tho  only  surety 
was  la  party  to  the  judgment).  (2) 
Permitting  the  addition  of  seals  would 
be  equivalent  to  permitting  a  new 
l)f>nd.  This  cannot  bo  done  because 
no  apjx'al  i»  pending  till  the  bond  la 
filed.  Appeal  of  Carter,  111  Mc.  186, 
88    Atl.   475. 

[d]  Dispensing  With  Bond.— The 
surrogate  on  appeal  from  his  order  on 
probate    of    the    will    may    make     an 
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pnrtios^*  wliii-li  must  1k>  in  writing/^  Jurisdiction  on  appeal  cannot  b(! 
I'ontVrrcil  merely  by  stipulation  without  regard  to  the  statutory  ro- 
(piirenieuts,-^  The  ri'iiuircd  tloeket  fees  must  be  i)aitl  by  tlie  aj)pel- 
lant.-^ 


ordor  disprn.-iii;,'  with  or  liniitinp,  the 
sociirity  roiiuiri'il  to  stay  oxocution, 
but  cannot  disponso  with  the  bond  fur 
costs,  lu  ro  Cirahani's  Estate,  172  N. 
Y.  Supp.  Ii0(>,  I'iting  Arihitectural  Iron 
Wks.    V.    Hit>ok!yu,     So    >J.    Y.    (i52. 

[e]  Leave  to  file  an  undertaking 
for  costs  ou  appeal  cannot  be  granted 
by  the  surrogate — application  must  be 
to  appellate  court.  In  re  Graham's 
Estate,  172  X.  Y.  Supp.  606. 

[f]  Should  be  payable  to  appellee 
and  not  the  People,  but  in  case  it  is 
made  payable  to  the  I'eople  an  oppor- 
tunity should  be  given  to  file  a  new 
bond  before  dismissing  the  appeal. 
Schofield  V.  Thomas,  23  111.  114,  S3  N. 
E.    121. 

[g]  Bond  Unnecessary.  —  Ark.  — 
Dial  r.  Trice,  134  Ark.  4.M,  204  S.  W. 
219;  Owens  r.  Douglas,  121  Ark.  448, 
ISl  S.  W.  896.  Ky.— See  Garnett  v. 
Foston,  122  Kv.  195,  91  S.  W.  668,  121 
Am.  St.  Rep.  456.  Mo.— State  v. 
Guinotte,  156  M^o-.  513,  57  S.  W.  281, 
50  L.  R.    A.  787. 

[h]  In  forma  pauperis  by  one  of 
several  cooontestants.  Metzger  v. 
Steed,  132  Ga.  822,  65  S.  E.  117.  See 
the   title    "Paupers." 

18.  See  the  statutes  and  the  follow- 
ing: Ala. —  Grirtin  r.  Milligan,  177  Ala. 
57,  58  So.  257.  la. —  In  re  Down's 
Will,  141  Iowa  268,  119  N.  W.  703. 
Mass.— O 'Xeill  v.  O'Neill,  229  Mass. 
508,  118  X.  E.  895,  who  have  entered 
Iheir  appearances.  Mich. —  tStrang  v. 
Hillsdale  Cir.  .ludge,  108  Mich.  227,  65 
N.  W.  968.  Minn. —  In  re  Bro\%Ti  's 
Will,  32  Minn.  443,  21  N.  W.  474.  Ore. 
In  re  Mendenhall's  Will,  43  Ore.  542, 
72  Pac.  318,  73  Pac.  1033,  such  as 
have  appeared.  Wis. —  Bovee  v.  .John- 
son,   130    Wis.   447,   110    N.    W.   212. 

fa]  The  requirement  of  notice  is 
jurisdictional  unlfssi  waived,  and  if 
not  given  in  the  time  required  tho 
court  has  no  power  to  allow  it  to-  bo 
given  afterwards,  except  that  relief 
may  be  afforded  in  proper  cases  by 
application  to  the  court  under  tho 
statute  permitting  relief  in  further- 
ance of  iustiee  where  the  formal  or 
substantial    rffjuisites   of  appeals    have 
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been  omitted.  0 'Xeill  r.  O 'Xeill,  229 
Mass.    5()S,    lis   N.    K.    S!)5. 

|]>]  Where  notice  of  the  entry  of 
the  appeal  is  required  by  statute  and 
rule,  and  the  a|)pellee  is  required  to 
enter  his  appearance  within  thirty  days 
thereafter,  notice  must  be  given  con- 
temporaneously with  the  entry  or  as 
soon  thereafter  as  reasonably  practi- 
cable. A  notice  of  intention  to  appeal 
or  a  notice  unreasonably  delayed  is  not 
sufficient.  O'Neill  v.  O'Neill,  229 
Mass.  508,   119   X.   E.  895. 

[e]  Power  is  conferred  by  statute 
to  order  "further  notice"  only  after  a 
timely  original  notice  has  been  served. 
Xo  power  is  conferred  to  allow  tho 
giving  of  an  original  notice  after  the 
time  for  giving  it  has  expired.  0 'Xeill 
■r.  O 'Xeill,  229  Mass.  508,  118  N.  E. 
895. 

[d]  A  notice  directed  to  the  coun- 
^y  judge  land  "to  all  whom  it  might 
concern,"  and  served  on  the  adverse 
parties,  is  sufficient.  Nelson  v.  Clong- 
land,  15  Wis.    392. 

19.  O'Neill  V.  O'Neill,  229  Mass. 
508,  118  N.  E.  895,  oral  notice  of  in- 
tention to  appeal  or  of  fact  that  ap- 
peal hais  been  perfected  isi  not  enough 
standing    alone. 

[a]  It  is  not  a  compliance  with 
thiS'  essential  prerequisite  touching 
notice  to  correspond  weeks  after  the 
entry  of  the  appeal  concerning  a  mat- 
ter which  would  be  imeaningless  if  no 
appeal  had  been  entered.  O'Neill  v. 
0 'Xeill,  229  Mass.  508,    118  X.  E.  895. 

20.  See  infra,  this  note. 

[a]  Failure  to  serve  notice  of  ap- 
peal upon  non-appealing  co-contestants 
cannot  be  cured,  after  time  for  apiteal 
has  expired,  by  a  w^aiver  of  notice  or 
by  affidavits  as  to  a  previous  verbal 
agreement  between  the  appealing  con- 
testant and  his  co-contestants  that  no- 
tice need  not  be  served  upon  them. 
McKav  V.  Stephens,  81  Wash.  306,  142 
Pac.    662. 

21.  Schofield  v.  Thomas,  231  111. 
114,    83   X.   E.   121. 

fa]  Except  where  the  adverse  party 
pays  them  ami  takes  the  trariscrijjt  to 
the  circuit  court    and   there  accepts    a 
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b.  Parties.^^  —  Wlio  should  be  made  parties  to  the  appeal  depends 
somewhat  upon  the  statutes  and  the  principles  elsewhere  treated.^' 
Generally  those  adversely  interested  who  were  parties  below  should  be 
parties  to  the  appeal.^*  But  only  those  who  were  active  parties  be- 
low need  be  made  parties.-^  Other  interested  persons  may,  however, 
be  brought  in'-*^  or  may  intervene.-'' 

c.  Becord.  —  The  character  of  the  record  depends  upon  the  nature 
of  the  appeal — that  is,  whether  it  is  a  trial  de  novo  or  merely  a  re- 
view of  the  proceedings  below.  If  it  be  the  former,  provision  is  usu-. 
ally  made  for  certifying  the  record  below.^®    If  the  appeal  be  merely 


refund  from  the  appellant — in  which 
event  he  waives  his  right  to  have  the 
appeal  dismissed.  Schofield  v.  Thomas, 
231    111.    114,    83    X.    E.    121. 

22.  Who  may  appeal,  see  supra,  I, 
G,    4. 

23.  Pee  the  statutes  and  the  title 
"Appeals." 

24.  Conn. —  Leavenworth  v.  Mar- 
shall, 19  Conn.  408.  Mass.— O 'Neill 
i\  O'Neill,  229  Mass.  508,  119  N.  E. 
895.  N.  Y.— Oilman  v.  Oilman,  35 
Barb.  591.  Pa.— In  re  Miller's  Es- 
tate,   159   Pa.  5(52,  28  Atl.  441. 

[a]  An  executor  appointed  under 
the  will  is  a  necessary  party  on  ap- 
peal from  a  judgment  in  an  action  to 
contest  a  will.  "During  the  pendency 
of  the  appeal  he  may  prosecute  or  de- 
fend in  his  representative  oapacity. ' ' 
Dinwiddle  f.  Shipnian,  183  Ind.  82, 
108  N.  E.  228,  citing  Whisler  v.  Whis- 
ler,  162  Ind.  136,  67  N.  E.  984,  70  N. 
E.    152. 

[b]  Whether  a  party  below  should 
be  made  a  party  appellant  or  apjielleo 
depends  ui]on  the  effect  of  the  decree 
or  his  interests.  Hence,  though  named 
as  a  defendant  in  the  contest,  if  ho 
admits  tbe  (allegations  lof  the  com- 
plaint and  aids  the  contestant  'on  the 
(rial  and  is  heir  of  the  deceased,  his 
interests  are  such  that  he  should  be 
madij  co-appellee  with  the  contest- 
ant on  an  appeal  by  his  co-defend- 
ants. Security  Trust  Co.  v.  Myhan, 
186  Ind.   391,  "114   N.   E.   410. 

[c]  Widow  a  necessary  party. 
Mc"Mcchcn  r.  Mk-Mechen,  17  W.  Va. 
683,  41  Am.  Kei>.  682.  Contra,  Mc- 
Masters  v.  Blair.  29  Pa.  298. 

[d]  Heirs  necessary  parties. 
Brooks  V.  Paine's  Exr.,  123  Ky.  271, 
90  8.   W.  600. 

[e]  On  appeal  by  one  contestant 
his  co-contestants  are  necessary  par- 
lies   aJid   must   be   served   with   notice 


of    appeal.     McKay    v.     Stephens,    81 
Wash.  306,  142  Pac.  662. 

25.  Ala. —  Blakey's  Heirs  v.  Blak- 
ey's  Ex.,  33  Ala.  611.  Cal.— Cal- 
kins' Estate  V  Calkins,  112  Cal.  296, 
44  Pac.  577;  In  re  Ryer's  Estate,  110 
Cal.  556,  42  Pac.  1082.  Ind.— Preb- 
ster  V.  Henderson,  1S6  Ind.  21,  113 
N.  E.  241,  114  N.  E.  691.  N.  Y.— 
Jauncey  v.  Eutherford,  9  Paige  273. 
Okla.— In'  re  James'  Will,  166  Pac. 
131;  Brock  V.  Keifer,  59  Okla.  5,  157 
Pac.  88;  Bell  v.  Davis,  55  Okla.  121, 
155  Pac.   1132. 

[a]  An  heir  who  was  cited  but  did 
not  contest  is  not  a  necessary  party. 
Brock  V.  Keifer,  59  Okla.  5,  157  Pac. 
88. 

[b]  Only  Contestant  and  Propo- 
nent.— (1)  Since  the  statute  provides 
that  the  contestant  is  plaintilT  and  the 
jiroponent  defendant,  they  are  the  only 
parties  to  the  contest,  and  hence  on 
appeal  to  the  supremo  court  are  the 
only  persons  whO'  are  necessary  par- 
ties. Therefore  an  administrator  with 
the  will  annexed  appointed  because 
the  executor  named  in  the  will  re- 
nounced his  rights,  is  not  a  necessary 
party  to  the  appeal  to  the  supremo 
court,  not  being  a  party  in  the  trial 
court.  In  re  James'  Will  (Okla.),  166 
Pac.  131.  (2)  But  the  administrator 
with  will  annexed  appointed  upon  the 
death  of  the  executor  propounding  the 
will  and  sul)stituted  for  him  in  tho 
probate  proceedings,  is  a  necessary 
party.  Bell  c.  Davis,  43  Okla.  221,  142 
Pac.  1011,  Ann.  Cns.  19170,  1075,  dis- 
tinguished in  In  re  .Tames'  Will,  supra. 

26.  Marshall  r.  Stubbs,  48  Tex.  Civ. 
App.  158,  106  S.  W.  435. 

27.  Ga.— Scott  v.  McKce,  105  Ga. 
256,  31  S.  E.  183.  111.— In  re  Storey, 
120  111.  244,  11  N.  E.  209.  N.  Y.— 
Jauncey    v.    Rutherford,    9    Paige    273. 

28.  111.— lu'   re    Simon's     Will;    266 
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for  purposes  of  roviow,  tlioro  must  bo  a  bill  of  oxooptions,  reporter's 
transi'ript.  or  other  appropriate  means  of  bringiiifx  up  tho  proeceil- 
injrs  sought  to  be  reviewed  ajid  not  part  of  the  record  proper.  The 
praetieo  in  sueh  cases  is  ordinarily  the  same  as  or  similar  to  that 
in  appeals  generally.-"  In  the  absence  of  such  proceedings  the  ap- 
peal must  be  considered  in  the  .iudment  roll  or  on  the  papers  which 
in  a  ]u-obate  proceeding  correspond  to  the  judgm.ent  roll.'"'  The  will 
is  not  part  of  the  record,''^  and  need  not  be  incorporated  therein. ^- 
8.  Effect  of  Appeal.  —  The  effect  of  an  appeal  depends  somewhat 
upon  whether  it  is  merely  for  purposes  of  review  or  to  secure  a  trial 


ni.  304,  107  X.  E.  613,  holding  trans- 
cript sufficient  as  against  objection 
that  it  failed  to  show  the  probate 
court  had  been  regularly  convened  for 
the  term  in  question.  Neb. —  In  re 
Creighton.'s  Estate,'  88  Neb.  107,  129 
X.  W,  181.  S.  C. — Meier  r.  Kornahrcns, 
102  S.  E.  285.  W.  Va.— Eopar  v.  Eo- 
par,  78  W.  Va.  228,  88  S.  E.  834,  tho 
clerk  must  transmit  the  will  land  all 
other  papers,  together  with  copies  of 
all  orders  and  proceedings. 

[a]  In  case  of  separate  appeals  the 
clerk  may  embody  in  a  single  trans- 
cript the  several  orders  and  appeal 
bonds — or  may  if  desired  by  one  or 
more  of  parties  appealing,  prepare  and 
file  a  separate  transcript.  In  re  Sto- 
rey, 120  111.  244,  UN.   E.    209. 

29.  See  the  statutes  and  Ex  parte 
Bumlin  (Ala.),  85  So.  810;  In  re 
Plumb's  Estate,  177  Cal.  300,  170  Pac. 
609. 

[a]  The  code  sections  providing 
what  constitutes  the  record  and  the 
judgment  roU  on  appeal  from  an  order 
on  motion  for  new  trial,  apply  to  an 
appeal  from  an  order  denying  a  new 
trial  in  a  will  contest  after  probate. 
In  re  Kilborn's  Estate,  162  Cal.  4,  120 
Pac.   762. 

|"b]  Bill  of  exceptions  need  not 
contain  the  papers  constituting  the 
judgment  roll  or  which  are  otherwise 
authenticated  as  provided  in  the  stat- 
ute. In  re  Kilborn's  Estate,  162  Cal. 
4,  120  Pa«.  762. 

[c]  Bill  of  exceptions  not  necessa- 
ry, but  statute  authorizes  all  the  tes- 
timony and  all  motions,  orders  or  de- 
cisions made  or  entered  in  th©  progress 
of  the  trial  to  become  a  part  of  the 
re<;ord  by  certificate  of  the  clerk. 
Miera  v.  Akers,  25  X.  M.  508,  184  Pac. 
817. 

[d]  Where  no  assignments  of  error 
or  brief  are   filed  as    required  by  the 
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rules,  a  motion  by  appellee  to  affirm 
tlie  judgment  will  be  allowed,  fin  to 
Bailey's  Will  (X.  C),  103  S.  E.   896. 

[e]  Questions  of  fact  '(1)  cannot 
bo  considered  where  the  evidence  is 
not  all  in  the  record.  In  re  Hatfield  'a 
Will,  21  Colo.  App.  443,  122*  Pac.  63. 
(2)  Thus  on  appeal  from  order  refus- 
ing to  set  aside  probate,  the  record 
musf  show  the  evidence  heard  by  tho 
court  on  the  petition.  In  re  Wilson, 
135    Md.    195,    108   Atl.    797. 

[f]  Rulings  on  evidence  will  not  be 
reviewed  unless  the  evidence  is  incor- 
porated into  the  record.  la. —  In  re 
Van  Houten's  Will,  147  Iowa  725,  124 
X.  W.  886,  140  Am.  St.  Eep.  340.  Ky. 
Ellis  V.  Ellis,  128  S.  W.  1057.  Mo.— 
Beyer  v.  Schlenker,  150  Mb.  App.  671, 
131  S.  W.  465.  Ohio.— Methodist 
Epis.  Church  Miss.  Soc.  v.  Ely,  56 
Ohio  St.  405,  47  N.  E.  537.  Tex.— 
Walker  v.  Boyd  (Tex.  Civ.  App.),  48 
S.   W.   602. 

[g]  I>irection  of  verdict  not  re- 
viewed where  the  'evidence  is  neither 
summarized  nor  certified  as  required 
by  statute.  DFck  v.  Colonial  Trust 
Co.,  88   Conn.  93,  89  Atl.  907. 

[h]  Instructions  not  reviewed  in 
the  absence  of  a  transcript  of  the  evi- 
dence. In  ro  Clogston's  Estate  (Vt.), 
106   Atl.   594. 

30.  In  re  Plumb's  E»*ate,  177  CaL 
300,    170    Pac.    609. 

[a]  In  a  proceeding  to  revoke  pro^ 
bate,  such  papers  include,  at  least,  tno 
petition  or  contest,  the  answer,  tho 
verdict  and  the  judgment  or  order. 
In  re  Plumb's  Estate,  177  Cal.  300, 
170  Pac.  609;  In  re  Kilborn's  Estate, 
162  Cal.  4,  120   Pac.   762. 

31.  In  ro  Plumb's  Estate,  177  Cal. 
300,  170  Pac.   609. 

32.  Shelby  v.  Meikle,  62  Neb.  10, 
86  N.  W.  939.  But  see  In  re  Carroll's 
Will,  50  Wis.  437,  7  N.  W.  434. 
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or  hearing  de  novo.^^  In  the  former  ease  it  operates  very  much  as 
any  other  appeal.^*  It  usually  stays  further  proceedings  below,  at  least 
if  a  stay  bond  is  given,^^  and  an  administrator  should  not  be  appoint- 
ed or  the  estate  further  administered  by  the  executor,  except  so  far 
as  necessary  to  preserve  the  estate  and  the  rights  of  the  parties.^* 
In  some  jurisdictions  the  appeal  operates  to  vacate  the  decree  or  order 
below,^'  but  in  others  it  merely  suspends  the  operation  of  such  order 
even  though  there  is  a  trial  or  hearing  de  novo.^^  It  does  not  confer 
jurisdiction  of  the  estate  upon  the  appellate  court.^^ 

9.    Nature  and  Scope  of    Review.  —  a.     GejieralUj.  —  The   nature 
and  scope  of  the  proceedings  on  appeal  depend  in  the  first  place  upon 


33.  See  infra,  I,  G,  10,  d,  and  Gale 
V.  Niekergon,  144  Mass.  415,  11  N.  E. 
714,  discussing  the  Massachusetts  prac- 
tice. 

34.  See  generally  the  titles  "Ap- 
peals;" "Supersedeas  and  Stay  of 
Proceedings." 

35.  See  infra,  this  note  and  the  fol- 
lowing cases:  Ind. — Westfall  v.  Wait, 
161  Ind.  449,  68  N.  E.  1009,  receiver 
cannot  be  appointed.  Ky. — Floor's 
Ext.  v.  Floor,  27  Ky.  L.  Eep.  894,  87 
S.  W.  272.  N.  Y.— Matter  'of  Kenne- 
dy's Will,  186  App.  Div.  19,  174  N.  Y. 
Supp.  95;  In  re  Murphy's  Will,  79 
App.  Div.  541,  81  N.  Y.  Supp.  101. 
E.  I. —  Briggs  V.  Westerly  Prob.  Ct., 
23  R.  I.  125,  50  Atl.  335,  7  Prob.  Rep. 
Ann.  58.  Wash. —  Btate  v.  Superior 
Court,  28  Wash.  677,    69  Pac.  375. 

Ja]  Appeal  as  Stay. — An  appeal 
from  the  judgiment  in  a  will  contest  if 
taken  in  term  time,  or,  where  taken 
in  vacation,  if  a  supersedeas  bond  be 
given,  stays  the  enforcement  of  the 
judgment,  and  further  proceedings  in 
administration.  Dinwiddle  V.  Ship- 
man,  183  Ind.   82,   108   N".  E.  228. 

[b]  Bond. —  An  appeal  from  a  cir- 
cuit court  judgment  setting  aside  pro- 
bated will  does  not  stay  a  sale  of  real- 
ty by  the  admini.strator  unless  a  bond 
is  given  as  required  by  statute.  Dit- 
ton  V.  Hart,  175  Ind.  585,  95  N.  E.  119. 

[c]  Decree  revoking  will  Is  not 
stayed  by  appeal,  bring  a  self-execut- 
ing order.  In  re  Estate  of  Crozier,  65 
Cal.  332,  4  Pac.  109.  Compare  Estate 
of  McGinn,  3  Cof.  Prob.  Dec.    127. 

36.  .See  the  following  cases:  Ind. 
Dinwifldic  v.  Shipman,  ]S3  Ind.  82,  108 
N.  E.  228  (administrator  cannot  be  ap- 
pointed but  estate  should  be  left  in 
hands  of  executor  already  appointed), 
overruling    Hayes   v.   Hayes,    75     Ind. 


395.  Md.— Offutt  V.  Gott,  12  Gill  & 
J.  385.  R.  I. —  Briggs  v.  Westerly 
Prob.  Ct.,  23  R.  I.  125,  50  Atl.  335,  7 
Prob.  Rep.  Ann.  58.  S.  C— Ex  parte 
Wessinger,  63  S.  C.  130,  41  S.  E.  17. 
Wash. —  State  v.  Superior  Court,  28 
Wash.  677,  69  Pac.  375. 

[a]  Under  the  New  York  statutes 
appeal  from  an  order  of  probate  oper- 
ates 'as  a  stay  except  that  the  surro- 
gate by  an  order  showing  his  opinion 
of  its  necessity  to  preserve  the  estate, 
may  direct  the  issuance  of  restrictive 
letters  testamentary,  or  if  letters  were 
issued  before  the  appeal,  by  a  similar 
order  the  executor  may  exercise  re- 
stricted authority.  Or  the  surrogate 
may  instead  appoint  a  temporary  ad- 
ministrator, in  view  of  the  restricted 
authority  the  executor  would  have. 
Matter  of  Kennedy's  Will,  186  App. 
Div.  19,  174   N.  Y.  Supp.  95. 

37.  Appeal  of  Rawley,  118  Me.  109, 
106  Atl.  120;  In  re  Thompson,  116  Me. 
473,   102  Atl.    303. 

[a]  But  a  void  appeal  confers  no 
jurisdiction  on  the  appellate  court  and 
loaves  the  decree  in  full  force  and 
effect.  In  re  Thompson,  116  Me.  473, 
102   Atl.   303. 

38.  See  infra,  this  note,  and  Gale 
V.  Nickerson,  144  Mass.  415,  11  N.  E. 
714. 

[a]  "An  appeal  has  the  effect  to 
suspend  the  operation  of  the  order  of 
the  county  court,  but  has  no  other  ef- 
fect, and  when  the  circuit  court  has 
made  its  order  and  transmitted  it  to 
the  probate  court,  complete  jurisdic- 
tion is  reacquired;  and  there  is  no 
further  power,  authority,  or  jurisdic- 
tion in  the  circuit  court."  Schofield 
17.  Thomas,  231   111.    114,  83  N.  E.    121. 

39.  SchofTcld  r.  Thomas,  231  111. 
114,  83    N.  E.  121. 
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whether  thoro  is  n  trial  or  hoarinp:  do  novo  or  tho  action  of  the  Gonrt 
is  strii'tly  aj»pt'llat(\  Thcso  matters  are  jxoverned  by  statutes  which 
must  he  h)eally  eoiisulted.""^  The  court,  whether  in  proceediufrs  do 
novo/'  or  on  aj^pcHate  review,'-  cannot  adjudicate  questions  which 
were  not  within  the  jurisiliction  of  the  court  helow.'*^  As  in  other 
cases,"  however,  aHeged  lack  of  jurisdiction  on  the  part  of  the  court 
heUiw  may  always  be  revicAved  on  appeal,  althoujjh  not  a  statutory 
ground  of  contest/''  provided  it  sufficiently  appears  from  the  record/^ 
In  case  there  is  no  trial  or  hearinti:  de  novo,  the  appellate  court  will 
not,  as  elsewhere  shown/^  review  the  exercise  of  the  lower  court's 
diseretii.m/'*  Orders  and  proceeding:s  involved  in  those  appealed  from 
may  be  reviewed/^    Where  reasons  for  the  appeal  are  required  to  bo 


40.  See    the    statutes. 

As  to  trial  de  novo,  see  infra,  I,  G, 
10,   d. 

f.al  On  exceptions  to  the  rulings  of 
the  supreme  court  of  probate  after  ap- 
peal from  the  probate  court  only 
questions  of  law  are  open  for  review. 
In  re  Tboenpson,  116  Me.  473,  102  Atl. 
303. 

41.  South  iSTorwalk  Trust  Co.  v.  St. 
John,  92  Conn.  168,  101  Atl.  961;  In  re 
St.  Leger's  Appeal,  34  Conn.  434,  91 
Am.  Dec.  735.    See  infra,  I,  G,  10,    d. 

42.  See    infra,    this   note. 

[a]  Whether  or  not  one  has  for- 
feited his  right  under  a  will  properly 
arises  on  distribution,  and  cannot  be 
determined  on  an  appeal  from  an  or- 
der admitting  a  will  to  probate.  In  re 
Bergland's  Estate,  177  Cal.  227,  170 
Pac.  400. 

43.  See  In  re  Johnson's  Estate,  170 
Wis.   436,    175   N.    W.  917. 

Matters  which  may  be  determined 
below,  see  supra,  I,  C,  10,  a;  I,  G,  3, 
m,    (I). 

44.  See    the    title    "Appeals." 

45.  See   infra  this    note. 

[a]  Residence  of  Deceased. — On 
appeal  from  the  order  of  probate  con- 
testants are  entitled  to  have  reviewed 
the  action  and  conclusions  of  the  pro- 
bate court  on  the  jurisdictional  fact 
of  residence  of  the  deceased,  since 
lack  of  jurisdiction  though  not  a 
ground  of  contest  under  the  code,  may 
be  urged  by  contestant  as  ground  of 
objection  to  the  proceedings.  Hardi- 
oian   V.    Church    (Cal.),    191    Pac.    1106. 

46.  See  infra,    this  note. 

fa]  Lack  of  notice  must  affirma- 
tively appear  from  the  record  in  order 
that  it  may  be  raised  in  the  appellate 
court    as  a  jurisdictional  matter.     Es- 
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tate  of  Dombrowski,  163  Cal.  290,  125 
Pac.    233. 

47.  See  the  title   "Appeals." 

48.  Ala. —  Small  v.  McCalley,  51 
Ala.  527.  D.  C. — Raub  v.  Carpenter, 
17  App.  Ca.s.  505,  afiarmed,  187  U.  S. 
159,  23  Sup.  Ct.  72,  47  L.  ed.  119. 
Md.— Bantz  v.  Bantz,  52  Md.  686. 
Mich.  —  Beaubieu  v.  Cicotte,  12 
Mich.  459.  N.  Y. —  In  re  Newcombe, 
63  Hun  633,  18  N.  Y.  Supp.  550.  Pa. 
In  re  Thompson's  Appeal,  103  Pa.  603. 
S,  C— Mordecai  v.  Canty,  86  S.  C. 
470,  68  S.  E.  1049. 

[a]  Discretion  in  admitting  or  ex- 
cluding evidence  on  the  issue  of  fraud, 
unless  abused  will  not  be  reviewed. 
Awtrey  v.  Wood  (S.  C),  101  S.  E. 
920. 

[b]  Discretionary  denial  of  new 
trial  (1)  will  not  be  reviewed  even 
though  a  new  trial  might  well  have 
been  granted.  Dunster  v.  Goward,  221 
Mass.  339,  108  N.  E.  1085;  Anderson  v. 
Wall  (S.  C),  103  S.  E.  562.  (2)  A 
ruling  denying  new  trial  will  not  be 
disturbed  where  twO'  juries  have  de- 
clared testator  incompetent.  Heathcote 
V.  Barbour,  39  R.  I.  485,  98  Atl.  49. 

49.  See   infra,  this  note. 

fa]  On  appeal  from  an  order  dis- 
missing a  contest  because  citation  was 
not  taken  out  within  a  year,  a  pre- 
vious order  denying  a  motion  to  be 
relieved  from  such  default,  on  the  sole 
ground  of  lack  of  jurisdiction  to  grant 
it,  is  necessarily  involved  and  may  bo 
reviewed.  In  re  Simmons'  Estate,  168 
Cal.  390,    143  Pac.  697. 

fb]  Where  in  a  chancery  contest 
issues  are  sent  to  a  law  court  for  jury 
trial,  on  appeal  from  the  final  decree 
in  chancery,  exceptions  taken  in  the 
jury    trial    and    preserved    by    bill    ot 


WILLS 


289 


stated  no  other  reasons  or  grounds  of  appeal  will  be  considered/" 

b.  Questions  Not  Faised  Below.  —  Subject  to  the  limitations  else- 
ivhere  stated, ^^  questions  not  raised  below  cannot  for  the  first  time 
be  made  on  appeal.^^ 

c.  Review  of  Findings  and  Verdict.  —  Generally  a  will  contest  is 
regarded  as  a  proceeding  at  law  and  the  findings  or  verdict  are  given 
the  same  weight  and  effect  on  appeal  as  in  other  law  actions,^^  unless 
the  statute  provides  other'wise.^*  This  is  true  even  of  the  statutory 
contest  in  a  chancery  court.^^     They  will  not  be  disturbed  if  there 


exceptions,  may  be  reviewed.  Ex 
parte  Oolvert,  188  Ala.  650,  65  Po.  964. 
[c]  But  on  appeal  from  a  judgment 
of  the  common  pleas  on  trial  of  isstiea 
sent  from  the  orphans'  court,  the  ques- 
tion as  to  whether  the  facts  found 
showed  the  execution  of  the  will,  be- 
ing one  for  the  orphans'  court  when 
the  result  of  the  jury  trial  is  certi- 
fied back  to  it,  cannot  be  reviewed — 
except  on  appeal  from  the  judgment 
of  the  orphans'  court.  Commonwealth 
Trust  Co.  V.  EhiBruille,  243  Pa.  292, 
90  Atl.    70. 

50.  In  re  Thomson,  92  Me.  563,  43 
Atl.  511;  Jersey  v.  Jersey,  146  Mich. 
660,  110  N.  W.    54. 

51.  See  2   Standard   Proc.  236,   247. 

52.  Cal. —  In  re  Robinson's  Estate, 
106  Cal.  493,  39  Pac.  862;  In  re  Mc- 
Oarty's  Estate,  58  Cal.  335,  that  only 
one  subscribing  witness  was  called. 
D.  C. —  Cruit  V.  Owen,  21  App.  Cas. 
378.  lU.— Chandler  v.  Fisher,  285  111. 
57,  120  N.  E.  510;  Stone  v.  Stone,  281 
111.  474,  118  N.  E.  45  (failure  to  call 
attesting  witnesses;  Claussenius  v. 
Claussenius,  179  111.  545,  53  N.  E.  1006, 
4  Prob.  Rep.  Ann.  548.  Mich. — Spen- 
cer V.  Terry's  Estate,  133  Mich.  39, 
94  N.  W.  372;  Hurton  r.  Ilurton,  113 
Mich.  634,  71  N.  W.  1078.  Minn.— Tn 
re  Buck's  Will,  126  Minn.  275,  148 
N.  W.  117.  Miss.— Matthews  v.  Son- 
theimer,  39  Miss.  174;  Fotheree  v.  Law- 
rence, 30  Miss.  416.  Mo. — Wells  r. 
Wells,  144  Mo.  198,  45  S.  W.  1095,  3 
Prob.  Rep.  Ann.  282.  N.  J.— You- 
mans  v.  Petty,  33  N.  J.  Eq.  532.  N.  Y. 
In  re  Granacher's  Will,  174  N.  Y.  504, 
66  N.  E.  1109;  In  re  M'urphy's  Will, 
48  App.  Div.  211,  62  N.  Y.  Supp.  785. 
Okla.— In  re  Mo-hun-kah's  Will,  78 
Okla.  214,  189  Pac.  867.  Tex.— Ilopf 
f.  State,  72  Tex.  281,  10  S.  W.  5S9; 
Crain  v.  Grain,  21  Tex.  790.  Va.— 
Lamberts  v.  Cooper's  Exr.,  29  Gratt. 
(70    Va.)    61. 

)9 


[a]  Notwithstanding  the  practice 
act  providing  that  no  exception  need 
be  taken  to  the  final  judgment  or  rul- 
ings of  the  court.  Stone  v.  Stone,  281 
111.   474,   118    N.   E.  45. 

[b]  Lack  of  verification  or  signa- 
ture on  petition  cannot  be  questioned 
for  the  first  time  on  appeal.  Scott  v. 
McGirth,   41    Okla.   520,    139    Pac.   519. 

[c]  Where  the  sole  ground  of  con- 
test was  undue  influence,  sufficiency 
of  execution  cannot  be  questioned  on 
appeal.  In  re  Stone's  Estate,  174 
Cal.   778,  164  Pac.  643. 

[d]  Venue. —  Failure  to  bring  pro- 
bate proceedings  in  county  of  deced- 
ent's residence  cannot  be  questioned 
first  on  appeal.  In  re  Latour's  Estate, 
140  Cal.  414,  73  Pac.  1070,  74  Pac. 
441. 

53.  Mo.— Yant  v.  Charles,  219  S.  W. 
572;  Thomasgon  v.  Hunt,  185  S.  W.  165. 
S.  C— In  re  Perry's  Will,  106  S.  C. 
80,  90  S.  E.  401;  In  re  Solomon's  Es- 
tate, 74  S.  0.  189,  54  S.  E.  207.  Utah. 
In  re  Swan's  Estate,  51  Utah  410,  170 
Pac.  452. 

See   the    title    "Appeals." 

54.  iSee   infra,   this   note. 

[a]  The  surrogate's  decision  upon 
the  facts  may  be  reversed  by  the  Ap- 
pellate Division  where  the  evidence  is 
susceptible  of  an  inference  either  way. 
In  re  Van  Woert's  Will,  207  N.  Y. 
756,   101   N.   E.  466. 

55.  Judy  r.  Judy,  261  111.  470,  104 
N.  E.  256;  Kellan  v.  Kellan,  258  111. 
256,  101  N.  E.  014;  Louby  v.  Key,  258 
111.   558,   101    N.    E.   946. 

[a]  The  verdict  in  a  chancery  con- 
test has  the  f-anie  force  and  efTcct  as  a 
verdict  in  an  action  at  law,  and 
when  sanctioned  by  the  trial  court  is 
entitled  to  great  weight.  But  where 
the  record  shows  that  the  verdirt  is 
against  the  clear  weight  and  prepon- 
derance of  tho  evidence  it  will  be  set 
aside    the    same   as     in    cases   at    law. 
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is  any  sulistnntinl  ovidonco  to  snpjiort  them  or  they  are  not  so  eloarly 
airaiiist  the  rviilcuoo  as  to  show  that  they  are  the  result  of  passion 
or  iirejudice.'°    Nevertheless  the  court  may  review  them  and  reverse 


Douphortv  t\  State  Sav.  Loan  &  Tr. 
Co.,"  202  111.  147,  12r.  N.  E.  54.').  See 
also  Austin  r.  Austin,  260  111.  299, 
103  N.#:.  2GS,  Ann.  Cas.  1914D,  336. 
56.  Ark. —  Bocquin  r.  Tbeurer,  133 
Axk.  44S,  202  S.  W.  845;  Leslie  i'.  Mc- 
Murtrv,  Oa  Ark.  301,  30  S.  W.  33.  Cal. 
In  ro'strecton's  Estate,  191  Pac.  16 
(execution);  In  re  Keegan's  Estate, 
139  Cal.  123,  72  Pac.  828;  In  re  Koh- 
kr's  Estate,  79  Cal.  313,  21  Pac.  758. 
Colo. —  Davis  r.  Davis,  64  Colo.  62,  170 
Pac.  20S.  111.— French  v.  French,  215 
111.  470,  74  N.  E.  403;  Petefish  v.  Beck- 
er, 176  III.  448,  52  N.  E.  71,  4  Prob. 
Kep.  Ann.  153.  Ind. —  Danville  Trust 
Co.  V.  Bamett,  184  Ind.  696,  111  N.  E. 
429.  la. —  Philpott  v.  Jones,  164  Iowa 
730,  146  N.  W.  859;  In  re  Winslow's 
"Will,  122  N.  W.  971;  In  re  Wiltsey's 
Will,  135  Iowa  430,  109  N.  W.  776. 
Kan.— ;McCarthy  r.  Weber,  96  Kan. 
415,  151  Pac.  1103.  Ky.— :McConncrs 
Exr.  t'.  McConnell,  138  Ky.  783,  129 
S.  W.  106;  Ellis  V.  Ellis,  128  S.  W. 
1057.  Me. —  In  re  Thompson,  116  Me. 
473,  102  All.  303.  Md.—  Moore  v.  Mc- 
Donald, 68  Md.  321,  12  Atl.  117. 
Mass. —  Lambert  r.  Cheney,  221  Mass. 
378,  108  N.  E.  1078;  Dunstcr  v.  Cow- 
ard, 221  Mass.  339,  108  N.  E.  1085. 
Mich.— In  re  Hoyles'  Estate,  162 
Mich.  275,  127  X.  W.  284;  Prentis  V. 
Bates,  93  Mich.  234,  53  N.  W.  153,  17 
L.  K.  A.  494.  Minn. —  Cha»mberlain  v. 
Gordon,  129  Minn.  523,  151  N.  W.  529; 
Church  of  St.  Vincent  de  Paul  v. 
Brannan,  97  Minn.  349,  107  N.  W.  141. 
Mo.— Yant  v.  Charles,  219  S.  W.  572; 
Winn  r.  Grier,  217  Mo.  420,  117  S.  W. 
48;  Hill  r.  Boyd,  199  Mo.  438,  97  S. 
W.  918.  Mont.— In  re  Noycs'  Estate, 
40  Mont.  178,  105  Pae.  1013.  Neb.— 
In  re  Powers'  Estate,  79  Neb.  680, 
113  N.  W.  198.  N.  J.— Gunn  v.  Early, 
71  N.  J.  Eq.  717,  64  Atl.  111.  N.  Y.— 
In  re  Snelling,  136  N.  Y.  515,  32  N.  E. 
1006;  In  re  Watson,  131  N.  Y.  587,  30 
N.  E.  56;  Matter  of  Sizer's  Will,  129 
App.  Div.  7,  113  N.  Y.  Supp.  210. 
Okla.— Bilbv  v.  Stewart,  55  Okla.  767, 
153  Pac.  1173.  S.  C— Lyles  v.  Lylcs, 
2  Nott  &  McC.  531.  Tex.— See  Bvrnes 
V.  Curtin  (Tex,  Civ.  App.),  208  S.  W. 
405.  Utah. —  In  re  Swan's  Estate,  51 
Utah  410,  170  Pac.  452.    Va.— Jesse  v. 
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Parker's  Admrs.,  G  Gratt.  (47  Va.)  57, 
52  Am.  Dec.  102.  Wis.— In  re  Bean's 
Estate,  159  WHs.  67,  149  N.  W.  745; 
In  re    Ovvons'  Appeal,  37   Wis.  68. 

("a]  Where  Evidence  is  (1)  Con- 
flicting.—  Cal. —  In  re  Nutt  's  Estate, 
185  Pao.  393;  Estate  of  Sciler,  176 
Cal.  771,  170  Pac.  1138,  179  Pac.  389; 
In  re  Ross'  Estate,  173  Cal.  178,  159 
Pac.  603.  Colo. —  James  v.  James,  64 
Colo.  133,  170  Pac.  285.  Ind.— Wiley 
r.  Gordan,  181  Ind.  252,  104  N.  E.  500. 
Kan.— Gulick  v.  Colder,  104  Kan.  170, 
178  Pac.  617;  Gordon  v.  Gordon,  92 
Kan.  730,  142  Pac.  242.  Mont.— Mur- 
phy V.  Nett,  47  Mont.  38,  130  Pae.  451. 
N.  C— In  re  Staub's  Will,  172  N.  C. 
138,  90  S.  E.  119.  E.  I.—  Carr  v.  Mc- 
Oormick,  96  Atl.  817.  (2)  Testimony 
of  laymen  intimately  acquainted  with 
deceased  that  he  was  not  'affected  with 
senile  dementia  is  sufficient  to  support 
such  a  finding  notvrithstanding  expert 
testimony  to  the  contrary.  In  re 
Swan's  Estate,  51  Utah  410,  170  Pac. 
452. 

[b]  Not  Disturbed  Unless  Clearly 
Against  Evidence. —  In  re  Son-se-gra's 
Will,   78   Okla.  213,   190   Pac.  865. 

[c]  Not  if  There  Was  Sufficient 
Evidence  To  Make  an  Issue. —  Bolland 
V.  Claudel,  181   Ind.  295,  104  N.  E.  577. 

[d]  Trial  de  novo  in  the  circuit 
court  on  appeal  from  probate  court, 
being  a  law  rather  than  an  equity  case, 
the  findings  of  the  circuit  court,  un- 
less entirely  unsupported  by  evidence, 
are  conclusive  on  appeal  to  the  Su- 
preme Court,  as  in  other  law  cases.  In 
re  Solomon's  Estate,  74  S.  C.  189,  54 
S.  E.  207;  Thames  v.  Bouse,  82  S.  C. 
40,  62  S.  E.  254;  Mordecai  v.  Canty, 
86  S.  C.  470,  68  S.  E.  1049;  In  re  Per- 
ry's  Will,  106  S.  C.  80,  90  S.    E.  401. 

Tel  On  appeal  from  the  supreme 
judicial  court  (1)  as  a  court  of  pro- 
bate. Lambert  v.  Cheney,  221  Mass 
378.  108  N.  E.  1078.  Compare  O'Neill 
r.  O'Npill.  229  Mass.  508,  118  N.  E. 
895  (2)  The  rule  is  the  same  on  ex- 
ceptions from  the  superior  court  after 
appeal  from  the  probate  court.  Dun- 
ster  V.  Coward,  221  Mass.  339,  108 
N.   E.    1085. 

[f]  Trial  court's  finding  on  due  ex- 
ecution not    reversible  unless  without 
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if  there  be  no  sufficient  e\'idence  to  support  the  verdict  or  findings.^^ 
And  in  some  jurisdictions  the  appellate  court  follows  the  equity  practice 
of  reviewing  the  facts,^®  but  the  e^ndence  must  be  before  it.^^ 

10.  Determination  and  Disposition.  —  a.  Generally.  —  Wliere  the 
re\new  is  mereh'  appellate  it  is  governed  by  the  principles  elsewhere 
discussed.^"  To  secure  a  reversal  the  record  must  affirmatively  show 
error,^^  other^^■^se  the  action  of  the  court  below  Avill  be  presumed  to 
be  correct,^-  as  where  the  evidence  upon  which  the  court  acted  is  not 
presented.^^ 


support  in  the  evidence  so  as  to 
amount  to  error  in  law.  In  re  Cull- 
berg's  Estate,  169  Cal.  365,  146  Pac. 
888. 

[g]  Findings  of  fact  as  to  compe- 
tency of  the  subscribing  witnesses  are 
conclusive  unless  the  objecting  party 
s!  ows  that  they  were  founded  upon  an 
erroneous  view  of  legal  principles. 
Boston  Safe  Dep.  &  Tr.  Co.  v.  Bacon, 
229   Mass.   5S5,   118    X.   E.   906. 

[h]  Undue  influence  is  peculiarly  a 
Question  of  fact  for  trial  court.  In  re 
Street's  Estate,  179  Cal.  262,  176  Pac. 
446. 

57.  la. —  In  re  Zachary's  Estate, 
165  Iowa  309,  145  N.  W.  883.  Mo.— 
Hahn  v.  Hammerstein,  272  Mo.  248, 
198  S.  W.  833.  S.  D.— In  re  Hack- 
ett's  Estate,  33  S.  D.  208,  145  N.  W. 
437.  Tex.— Wetz  f.  Schneider,  34  Tex. 
Civ.  App.  201,  78  S.  W.  394.  Utaii.— 
In   re  Hansen's  Will,    177  Pac.  982. 

See    cases    in    preceding    note. 

[a]  Where  so  clearly  against  the 
preponderance  of  the  evidence  as  to 
be  wrong  and  unjust.  Watkins  V. 
Yeatman,  ]S9  Ala.  370,  66  So.  707. 

[b]  Due  deference  should  be  given 
the  trial  court's  findings  in  view  of 
his  superior  opportunity  to  judge  the 
weight  and  credibility  of  testim'ony 
given  in  his  presence.  In  re  Oswald's 
Estate  (Wis.),  178  N.  W.  462. 

Tc]  Not  unless  the  evidence  clearly 
convinces  of  error,  on  oxccfitions 
taken  to  an  order  granting  a  now  trial 
in  the  superior  court  on  the  ground 
that  the  verdict  was  against  the  pre- 
ponderance of  the  evidence.  Batch- 
clor  V.  Batchelor  fE.  I.),  102  Atl.  313. 

58.  See  O'KHll  v.  O'Neill,  229 
Maps.  508,  118  N.  E.  895.  Compare  Lam- 
bert V.  Chenev,  221  Mass.  37S,  108  N. 
E.  1078;  Dunster  r.  Coward,  221  Mass. 
339.    108    N.   E.    10S5. 

fnl  On  appeal  from  the  judgment 
of    the    common     pleas    entered    on   a 


verdict  on  an  issue  devisavit  vel  non 
awarded  by  the  orphan's  court,  the 
court  sits  as  a  chancellor  and  must 
consider  the  entire  evidence,  and  the 
question  is  not  whether  some  of  the 
testimony  standing  alone  would  justi- 
fy the  verdict,  but  whether  it  would, 
considered  as  a  whole.  And  if  the 
verdict  is  against  the  manifest  weight 
of  the  e^adence,  the  judgment  based 
thereon  will  be  reversed  and  the  issue 
set  aside.  Keller  v.  Lawson,  261  Pa. 
489,   104    Atl.   678. 

59.  Copeland  v.  Wheelwright,  230 
Mass.  131,  119  N.  E.  667;  Murray  v. 
Cangiano,  228  Mass.  435,  117  N.  E. 
828. 

60.  iSee  the  title   ♦* Appeals." 

[a]  Where  there  is  evidence  sup- 
porting a  finding  of  mental  incapacity, 
it  is  unnecessary  to  determine  whether 
there  is  evidence  supporting  a  finding 
of  undue  influence.  In  re  Baker's  Es- 
tate, 176  Cal.  430,  168  Pac.  881. 

[b]  On  appeal  from  a  ruling  refus- 
ing to  submit  to  the  jury  the  question 
of  fraud,  all  the  evidence  tending  to 
show  fraud  will  be  taken  as  true. 
Biggs  V.  Smith,  130  M>i.  101,  99  Atl. 
952. 

61.  White  r.  Little,  139  Ga.  522, 
77  S.  E.  646.     See  the  title  "Appeals." 

62.  In  re  Plumb's  Estate,  177  Cal. 
300,  170  Pac.    609. 

[a]  It  cannot  be  assumed  that 
court  below  was  not  influenced  by  the 
jury's  verdict  even  though  such  ver- 
dict was  advisory  merely.  Appeal  of 
Rawley,    118   Me.   109,   106   Atl.   120. 

63.  Ahearn  v.  Burk,  179  Ind.  179, 
09   N.  E.  1004. 

fa]  Where  the  bill  of  exceptions 
does  not  purport  to  contain  all  tho 
evidence,  it  may  be  presumed  that  tho 
necessary  evidence  of  execution  was 
received,  although  not  shown  by  the 
hill.  Wood  f.  Wood,  25  Wyo.  26,  164 
Pac.   844. 
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h.  TTarwhsa  Error.  —  As  in  othor  cases  of  appeal,"*  harmless  or 
non-in-ejiulii'ial  error  is  not  ground  for  reversal/'''  Error  with  respect 
to  one  issue  is  non-pre.jiulicial  where  tlie  disposition  made  of  other 
issues  sustains  the  verdict  or  .iudgmeut,'"'"  unless  the  action  on  tho 
latter  may  have  heen  inlluenced  by  the  error. "^ 

e.  Dismissal.  —  The  appellant  may  dismiss  his  appeal,  at  least 
where  it  is  regarded  as  a  proceeding  inter  partes,*'^  or  it  may  be  dis- 


64.  See  tho   title    "Appeals." 

65.  lU.— ]\rcCuiie  r.  RcvnoUls,  2SS 
111.  ISS,  123  N.  E.  317;  Wctzc?  r.  Fire- 
baujrh,  251  111.  190,  95  N.  E.  1085.  Pa. 
GuaVantoo  Trust  &  Safe  Dep.  Co.  t;. 
Wallor.  240  Pa.  575,  88  Atl.  13.  Tex. 
Marshall  r.  Cami>bell  (Tex.  Civ.  App.), 
212  S.  W.  723.  Va.— Wilkes'  Admr. 
f.   Wilkes,   115   A\i.   886,   80   S.    E.   745. 

[a]  Harmless  Error  (1)  in  Admis- 
sion or  Exclusion  of  Evidence. —  Cal. 
Tn  re  Strachan's  Estate,  1C6  Cal.  162, 
135  Pac.  296;  In  re  Packer's  Estate, 
164  Cal.  525,  129  Pac.  778.  Colo.— 
Burnhara  v.  Grant,  24  Colo.  App.  131, 
134  Pac.  254.  111.— Krzeminski  r. 
Krzeniinski,  285  111.  113,  120  N.  E. 
560;  Monaghan  v.  Green,  265  111.  233, 
106  N.  E.  792;  Kellan  v.  Kellan,  258 
111.  256,  101  N.  E.  614.  Ind.— Oilar  v. 
Oilar,  188  Ind.  125,  120  N.  E.  705; 
Kamseyer  v.  Dennis,  187  Ind.  420,  116 
N.  E.  417,  119  N.  E.  716.  Kan.— Gor- 
don V.  Gordon,  92  Kan.  730,  142  Pac. 
242.  N.  C— In  re  Craven's  Will,  169 
N.  C.  561,  86  S.  E.  587.  Ohio— Dun- 
lap  V.  Dunlap,  89  Ohio  St.  28,  104  N. 
E.  1006.  Vt.— In  re  Chisholm's  Will, 
108  Atl.  393.  W.  Va.— Bailey  t;.  Bee, 
73  W.  Va.  286,  80  S.  E.  454.  (2)  Ad- 
mission of  writings  for  comparison  of 
signature  without  the  statutory  notice 
is  harmless  error  where  the  signature 
is  amply  proved  by  other  evidence 
without  contradiction.  Eupp  t".  Jones, 
289  111.  596,   124   N.   E.   500. 

[b]  Nonprejudicial  Error  In  In- 
structions.— Ga. — Pcnn  r.  Thurman,  144 
Ga.  67,  86  S.  E.  233.  lU.— .ludy  r. 
Judy,  261  111.  470,  104  N.  E.  256.  Ind. 
Yetter  v.  Yetter,  185  Ind.  206,  110 
N.  E.  195. 

fc]  Failure  to  serve  or  refusal  to 
Issue  citation  to  some  of  the  legatees 
or  devisocs  is  not  prejudicial  where 
the  petition  is  denied  or  dismissed. 
In  re  Land's  Estate,  166  Cal.  538,  137 
Pac.  246;  Tn  re  Dolbeer's  Estate,  153 
Cal.  652,  96  Pac.  266,  15  Ann.  Cas. 
207. 

[d]     Examination     of      Evidence. — 
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Where  errors  arc  claimed  to  be  harm- 
less because  a  verdict  for  appellant 
would  not  have  been  justified  on  tho 
facts,  the  court  will  examine  the  evi- 
dence to  see  whether  it  would  have 
supported  an  opposite  verdict.  Lyon 
V.  Townsend,  124  Md.  163,  91  Atl.  704. 

66.  In  re  Hannigan's  Estate,  Myr. 
Prob.  (Cal.)  135;  In  re  Van  Houten's 
Will,  147  Iowa  725,  124  N.  W.  886,  140 
Am.  St.  Rep.  340. 

[a]  Refusal  to  submit  to  the  jury 
for  a  special  verdict,  an  issue  of  undue 
Influence,  is  harmless  where  findings  of 
testamentary  incapacity  sustain  the 
verdict.  Heathcote  v.  Barbour,  39  B. 
L  485,  98  Atl.  49. 

67.  In  re  Taylor's  Estate,  92  Cal. 
564,  28   Pac.  603. 

68.  111.— Hitchcock  v.  Green,  235 
111.  298,  85  N.  E.  238;  Senn  v.  Gruend- 
ling,  218  111.  458,  75  N.  E.  1020.  Md. 
Price  f.  Taylor,  21  Md.  356.  N.  J.— 
Tn  re  Hvnes'  Will,  69  N.  J.  Eq.  485, 
60   Atl.   951. 

See  supra,  T,  A,  7. 

[a]  Although  an  appeal  from  th« 
county  or  probate  court  to  the  circuit 
court  results  in  a  trial  de  novo,  tho 
jurisdiction  of  the  latter  is  not  inher- 
ent but  arises  solely  from  the  appeal 
which  is  a  proceeding  inter  partes, 
and  the  appellant  may  at  any  time  be- 
fore judgment  dismiss  his  appeal  even 
over  the  objection  of  his  adversary. 
"Notwithstanding  the  line  of  decision 
in  other  states  *  *  *  where,  in  the  pro- 
bate of  a  will,  a  contrary  doctrine  has 
been  announced.  When  these  cases 
come  to  be  closely  examined,  in  con- 
nection with  the  judicial  systems  ex- 
isting in  those  states,  la  marked  dis- 
tinction from  our  own  is  observable. 
This  may  be  illustrated  in  the  cases 
decided  in  the  courts  of  North  Caro- 
lina and  Missouri,  where  the  court  of 
first  instance  has  no-  jurisdiction  to  try 
a  contest  aris-ing  on  the  probate  of  a 
will.  In  every  such  case  the  cause 
must  be  transferred  to  a  superior 
court,   which  alone  has   the  power  of 


WILLS 


293 


missed  on  motion^^  for  cause/"  as  for  failure  to  perfect  it  in  time," 
or  to  prosecute  it  diligently."^  The  dismissal  leaves  the  case  where 
it  stood  before  the  appeal."^  The  fact  that  one  party  in  interest,  who 
has  taken  an  appeal,  dismisses  it  does  not  prevent  an  appeal  by  other 
interested  persons.'^^ 

d.  Trial  or  Eearing  De  Novo.  —  Under  some  statutes  an  appeal  is 
allowed  from  the  action  of  the  clerk,  surrogate  or  probate  court  to 
a  higher  tribunal  for  the  purpose  of  a  retrial  or  hearing  de  novo,^^ 
which  is  equivalent  to  the  contest  elsewhere  discussed.''^  The  jurisdic- 
tion of  the  latter  in  such  cases  is  no  broader  than  that  of  the  former/^ 


trial     and    adjudication."     In    re    Sto- 
rey, 120  111.  244,  11  N.  E.  209. 

69.  Williamson  v.  Maynard,  135  Ky. 
29,  121  S.  W.   967. 

70.  See  the  title  "Appeals,"  and 
In  re  Down's  Will,  141  Iowa  268,  119 
N.  W.    703. 

71.  Ala. — Lanier  v.  Kussell,  74  Ala. 
364.  Ky. — Williamson  v.  Maynard,  135 
Ky.  29,  121  S.  W.  967.  N.  J.— Hillyer 
f.  Schenek,  15  N.  J.  Eq.  398,  affirmed, 
15   N.  J.   Eq.    501. 

72.  In  re  Shapter's  Estate,  44  Colo. 
547,  99    Pac.  35. 

73.  In  re  Storey,  120  111.  244,  11 
N.  E.  209. 

[a]  Void  Appeal. — Dismissal  neith- 
er adds  to  nor  subtracts  from  the  orig- 
inal decree  since  the  appellate  courts 
get  no  jurisdiction.  In  re  Thompson, 
116  me.  473,    102  Atl.  303. 

74.  Lischy  r.  Schrader,  104  Ky. 
657,   47    S.    W.   611. 

75.  See  the  statutes  and  the  follow- 
ing cases:  Ark. — .Jenkins  v.  Jenkins, 
222  S.  W.  714,  from  probate  in  com- 
mon form.  111. — In  re  Storey,  120  111. 
244,  11  N.  E.  209.  Neb.— In  re  John- 
son's Estate,  100  Neb.  791,  161  N.  W. 
429;  In  re  Sweeney's  Estate,  94  Neb. 
834,  144  N.  W.  902.  N.  M.— Miera  J'. 
Akers,  25  N.  M.  508,  184  Pac.  817. 
Ohio. — Chilfote  v.  Hoffman,  97  Ohio 
St.  98,  119  N.  E.  364,  L.  R.  A.  1918D. 
575.  OUa.— In  re  Combs'  Estate,  166 
Pap.  1070;  P,ilbv  r.  Stewart,  55  Okla. 
767.  15.3  Pac.  1173;  Welch  r.  Barnett, 
.34  Okla.  166,  125  Pac.  472.  Pa.— Top- 
ham 's  Estate,  12  Pa.  Dist.  4,  28  Pa. 
Co.  Ct.  220.  S.  D.— Shaw  v.  Shaw,  28 
S.  D.  221.  133  N.  W.  292,  Ann.  Cas. 
1914R,  551.  S.  C— See  Anderson  r. 
Wall,  103  .S.  E.  562;  Moier  r.  Korn- 
ahrens,  102  S.  E.  285;  Bricgs  r.  Cald- 
well, 93  S.  C.  268,  76  6.  E.  616.  Va. 
Snnndors  r.  Link,  114  Va.  2S5,  76  S.  E. 
327.  W.  Va.— Ropar  v.   Ropar,    78  W. 


Va.  228,  88  S.  E.  834.  Wash.— See 
Ingersoll  v.  Gourley,  78  Wiash.  406,  139 
Pac.  207. 

[a]  An  appeal  from  the  probate  to 
the  supreme  judicial  court  brings  all 
questions  of  fact  as  well  as  of  law, 
Thomson  v.  Carruth,  220  Mass.  77,  107 
N.    E.  395. 

[b]  Only  Where  Questions  of  Fact 
Are  Involved. —  On  an  appeal  from  the 
decree  of  the  probate  court  to  the  cir- 
cuit court,  there  is  no  trial  de  novo  if 
only  questions  of  law  are  involved.  If 
questions  of  fact  are  also  involved  the 
court  in  its  discretion  may  order  a 
trial  de  novo  before  a  jury  or  it  may 
reverse  the  judgment  and  remand  it 
for  new  trial.  Mordeeai  v.  Canty,  86 
S.  C.   470,  68  S.  E.  1049. 

[c]  On  appeal  from  the  clerk's  de- 
cree to  the  circuit  court,  the  statute 
requires  a  trial  de  novo  in  the  manner 
specified  in  the  statute.  Queensbury 
f.  Vial,  123    Va.  219,   96  S.   E.  173. 

[d]  Issues  may  be  joined  on  ques- 
tions of  fact  under  the  direction  of 
the  court.  Meier  v.  Komahrens  (S. 
C),   102   S.  E.    285. 

76.  See  Jenkins  v.  Jenkins  (Ark.) 
222  S.  W,  714,    and  supra,  I,  D,  3. 

77.  In  re  Baum's  Estate,  260  Pa. 
33,  103  Atl.  614. 

[a]  On  appeal  to  the  district  court, 
the  proceedings  have  same  informality 
and  limits  as  in  the  probate  court. 
Weight  V.  Young,  75  Kan.  287,  89  Pac. 
694. 

[b]  Appeal  From  Court  of  Ordinary 
to  Superior  Court. — "When  such  an 
appeal  is  taken  to  the  superior  court, 
that  court  becomes  quoad  hoc  a  pro- 
hate  court.  Barksdale  r.  Hopkins,  23 
Ga.  332.  In  trying  an  appeal,  the  su- 
perior court  cannot  go  beyond  the  ju- 
risdiction of  the  court  of  ordinary  as 
respects  rights,  and  can  deal  with  no 
question   of     merits,     except    such   as 
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nnd  i,>^  orilinarily  oonfiiird  to  tlio  qiiostion  of  devisavit  vel  non."''  Under 
otluM-s  no  trial  de  novo  is  eontcniplatod  and  the  review  is  strictly 
appellate.""  ISonietinu^s  the  character  of  the  order  or  judgment  ap- 
pealed from  determines  wliether  the  hearing  is  de  novo  or  strictly 
appellate.**"  Provision  is  frequently  made  for  trial  by  jury  or  the  sub- 
mission of  issues  to  a  jury,®^  but  where  jury  trial  is  not  a  matter  of 
right  the  verdict  is  advisory  only,*'  and  in  some  jurisdictions  the  case 


could  have  been  raised  in  tlie  primary 
court.  Greer  r.  Burnam,  69  Ga.  734; 
Ilufbauer  r.  Jackson,  91  Ga.  298  (18 
B.  E.  159).  Tlie  superior  court's  juris- 
diction on  appeal  is  therefore  limited, 
on  the  merits,  to  the  issue  of  devisavit 
vel  non."  Field  v.  Brantley,  139  Ga. 
437,  77  S.  E.   559. 

78.  Conn. — South  Norwalk  Tr,  Co. 
r.  St.  John,  92  Conn.  IGS,  101  Atl.  961, 
Ann.  Gas.  191SE,  1090;  In  re  St.  Leg- 
er's  Appeal,  34  Conn.  434,  91  Am.  Dec. 
735.  Ga.— Field  v.  Brantley,  139  Ga. 
437,  77  S.  E.  559.  Ky.— Kasey  r.  Fi- 
delity Trust  Co.,  131  Ky.  604,  115  Sl 
W.  737;  Leak's  Heirs  v.  Leak's  Exrs., 
24  Ky.  L.  Rep.  2217,  73  S.  W.  789. 
Mass. —  Barker  v.  Comins,  110  Mass. 
477,  Mich.— In  re  Barney's  Will,  187 
I^r.ieh.  145,  153  N.  W.  730;  Frazer  V. 
Wayne  Circuit  Judge,  39  M.ich.  198. 
Miiin. — Graliam  v.  Burch,  47  Minn.  171, 
49  N.  W.  G97,  28    Am.  St.  Eep.  339. 

[a]  The  questions  heard  are  the 
same  as  those  presented  to  the  pro- 
bate court.  Ohio. —  Chilcote  v.  Hoff- 
man, 97  Ohio  St.  98,  119  N.  E.  364, 
L.  R.  A.  1918D,  575.  S.  C— Huntley 
r.  ITursey,  67  S.  C.  55,  45  S.  E.  132. 
Wash. — In  re  Sullivan's  Estate,  40 
Wiash.  202,  82  Pac.  297,  111  Am.  St. 
Eep.  895. 

As  to  issues,  see  supra,  I,  C,  10,  a; 
I,  D,  3,  m,   (I). 

[a]  The  question  is  not  whether 
the  court  below  erred  but  whether  the 
will  ought  to  be  probated.  Shotwell 
V.  Shotwell,  85  N.  J.  Eq.  101,  95  Atl. 
365. 

79.  See  supra,  I,  G,  9  and  Wait  v, 
Westfall,  161  Ind.  648,  68  N.  B.  271; 
In  re  Donnely's  Will,  68  Iowa  126,  26 
N.  W.  23. 

[a]  No  Trial  de  Novo.— The  stat- 
ute giving  an  appeal  to  the  circuit  or 
supreme  court  from  the  judgment  of 
the  probate  court  in  a  will  contest, 
limits  the  review  to  the  record  includ- 
ing a  bill  of  exceptions  and  does  not 
permit    a     trial     de    novo — hence   no 
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right   to  jury  trial.     Ex   parte   Sumlin 
(Ala.),   85  So.  810. 

80.  See  In  re  Zachary's  Estate,  165 
Iowa  309,  145  N.  W.  883,  ai)peal  from 
proceeding  to  vacate  order  denying 
probate   not   triable    de    novo. 

[a]  Prerogative  Court. — Its  juris- 
diction on  appeal  from  a  judgment  of 
or  against  probate  is  original  and  the 
question  of  probate  comes  up  de  novo 
and  may  be  heard  upon  the  same  or  ad- 
ditional evidence.  But  on  appeal 
from  an  order  dismissing  a  petition 
to  vacate  a  decree  denying  probate, 
the  jurisdiction  is  appellate  only.  In 
re  Queen's  Estate,  82  N.  J.  Eq.  588, 
89  Atl.  860. 

81.  See  the  statutes  and  the  fol- 
lowing: Del. —  Cummins  v.  Cummins, 
1  Marv.  423,  31  Atl.  816.  M©.— 
Withee  v.  Rowe,  45  Me.  571.  Mass. 
Barker  v.  Oomins,  110  Mass.  477.  Mich. 
Rivard  v.  Rivard,  109  Mich.  98,  66  N. 
W.  681,  63  Am.  St.  Rep.  566.  N.  H.— 
Lane  f.  Hill,  68  N.  H.  275,  44  Atl.  393, 
73  Am,  St.  Rep.  591.  N.  Y.— In  re 
Warnock's  Will,  103  App.  Div.  61,  92 
N.  Y.  Supp.  643.  Pa.— 'In  re  Seller's 
Estate,  14  Pa.  Super.  504;  In  re  Hoge's 
Will,  2  Brewst.  450.  B.  L— Batchelor 
V.  Batchelor,  102  Atl.  313.  S.  0.—  An- 
derson V.  Wall,  103  S.  E,  562.  S.  D.— 
Shaw  V.  Shaw,  28  S.  D.  221,  133  N.  W. 
292,  Ann.  Cas.  1914B,  554.  W.  Va.— 
Ropar  V.  Eopar,  78  W.  V-a.  228,  88  S. 
E.    834. 

Compare  supra,  I,  D,  3,  n,  (II)  and 
(III). 

[a]  Matter  of  Right. —  On  the  trial 
de  novo  on  aj)peal  to  the  circuit  from 
the  probate  court  if  there  be  issues 
of  fact  and  the  case  be  not  remanded 
for  new  trial  below,  a  jury  trial  of 
issues  of  fact  is  demandable  of  right 
since  the  proceeding  is  not  equitable 
but  is  a  "special  proceeding."  Meier 
V.  Kornahrcns  (S.  C),  102  S.  E.  2S5, 
disapproving  oontrary  dictum  in  Ex 
parte  Apeler,  35  S.  C  417,  14  S.  E.  931. 

82.  Parker  v.  Hamilton  (Okla.),  154 
Pae.   65;   Bilby  v.   Stewart.    55  Okla. 
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must  be  heard  without  a  jiiry.®^  Where  the  proceedings  below  are  at 
law  the  proceedings  on  the  trial  above  are  conducted  as  in  other 
cases  at  law,^*  except  as  that  practice  has  been  modified.^^  The  right 
to  open  and  close,  as  in  the  hearing  below,^''  follows  the  burden  of 
proof,  which  is  ordinarily  on  the  proponent.^^  The  character  and 
scope  of  the  proof  depends  somewhat  upon  the  statutes  and  is  dis- 
cussed  elsewhere.®^ 

e.  Disposition.  —  The  disposition  of  the  case  depends  largely  upon 
the  statutes  prescribing  the  practice,  and  the  principles  governing  ap- 
pellate review  generally.*'^  The  court  may  affirm  or  reverse  the  de- 
cree or  order  appealed  from,®°  or,  where  the  evidence  or  record  before 


767,  153  Pac.  1173;  Shaw  v.  Shaw,  28 
S.  D.  221,  133  N.  W.  292,  Ann.  Cas. 
1914B,  554. 

[a]  Jury  discretionary  with  the 
court,  which  may,  before  the  jury  re- 
turns its  findings,  withdraw  the  issues 
and  make  findings.  Lewis  v.  IVlkirray, 
131   Minn.  439,   155  N.  W.    392. 

83.  Chileote  v.  Hoffman,  97  Ohio 
St.  98,  119  N.  E.  364,  L.  R.  A.  1918D, 
575.  See  Sehofield  v.  Thomas,  231  111. 
114,  83  N.  E.  121. 

[a]  The  practice  act  as  to  propo- 
sitions of  law  to  the  court  has  no  ap- 
plication-, since  it  applies  only  to  cases 
where  jury  trial  is  a  matter  of  right 
but  Js  waived.  Britton  v.  Davis,  273 
111.  31,  112:  N.  E.  283;  Sehofield  v. 
Thomas,  236  111.  417,  86  N.  E.  122. 
See  the  title    "Instructions." 

84.  In  re  Soloman  's  Estate,  74  S.  C. 
189,  54  S.  E.  207,  same  rules  of  evi- 
dence, mode  of  examination  and  forms 
of  procedure.  See  supra,  I,  C,  11,  b. 
Compare  Shaw  v.  Shaw,  28  S.  D.  221, 
133  N.  W.  292,  Ann.  Cas.  1914B,  554, 
and  supra,    I,   A,  5. 

85.  See  infra,  this  note. 

fa]  Appeal  to  Circuit  Court — Prac- 
tice in  Equity  Adopted. —  Although 
jury  trial  of  is^iues  of  fact  is  demand- 
able  as  of  right,  the  practice  in  equity 
governing  the  necessity,  time  and  man- 
ner of  demanding  such  trial  and  fram- 
ing the  i.ssucs  has  by  common  consent 
of  the  bench  and  bar  been  applied. 
Meier  v.  Kornahrens  (S.  C),  102  S.  E. 
285. 

("b]  Notice  of  Motion.  —  Issne 
Joined. —  The  equity  rule  requires  no- 
tice of  motion  to  frame  issues,  within 
ten  dayB  after  "issue  joined."  Since 
the  issues  on  such  an  apjieal  are  made 
by  the  exceptions  or  grounds  of  ap- 
peal the  proj>er  practice  for  the  appel' 


lant  is  to  give  notice  within  ten  days 
after  serving  his  exceptions  or  for  the 
respondent  desii-ing  a  jury  trial,  to 
give  notice  within  ten  days  after  the 
service  of  the  exceptions  upon  him. 
Either  party  may  within  four  days 
after  service  of  his  opponent's  notice 
upon  him,  give  notice  that  he  will  ask 
for  additional  issues.  The  failure, 
however,  to  give  notice  within  the  pre- 
scribed time  or  at  all,  does  not  pre- 
vent the  court,  either  on  its  own  mo- 
tion or  at  the  suggestion  of  either 
party,  from  framing  and  submitting 
issues  to  a  jury.  Meier  v.  Kornahrens 
(S.   C),  102    S.   C.  285. 

86.  See  supra,  I,  C,  11,  b,  (II); 
I,    D,   3,   n. 

87.  Conn. —  Livingston's  Appeal,  63 
Conn.  68,  26  Atl.  470.  Ga.—t  Potts  v. 
House,  6  Ga.  324,  50  Am.  Dec.  329. 
Mich.— Taff  v.  Hosmer,  14  Mich.  309. 
S.  C— Gable  v.  Rauch,  50  S.  C.  95, 
27  S.  E.  555,  under  constitutional  pro- 
vision. 

88.  See  14  Ency  of  Ev.  475. 

[a]  In  Illinois,  see  Chandler  v, 
Fisher,  290  111.  440,  125  N.  E.  324; 
Mayer  v.  Schrenkler,  286  111.  324,  121 
N.  E.  604. 

fb]  Testimony  below  preserved  pur- 
suant to  statute  is  admissible.  Cook 
V.  Denike  (Tex.  Civ.  App.),  216  S.  W. 
437. 

89.  iSee  the  statutes  and  the  titles 
"Appeals;"  "Mandate  and  Proceed- 
ings Thereafter;"    "Probate  Courts." 

90.  See  (i:ile  V.  Nickerson,  144 
Mass.  415,  11  N.  E.  714,  and  cases  in- 
fra,   tins   section. 

[a]  Decree  as  to  Costs. — (1)  Al- 
though the  decree  of  the  orphans' 
court  denying  probate  be  reversed  it 
will  not  be  disturbed  so  far  as  it  al- 
lows costs  to  the  contestant  where  the 
adverse    party    made    no    olijection     to 
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it  .instifios  snoh  notion,  mny  rondor  such  a  jndprmont  ns  tlio  ooiirt  be- 
low sliould  have  rondtTtHi.*'^  Tho  causo  may  be  rcMiiaiultnl  Tor  further 
prooeedings,"-  after  which  the  court  below  may  take  only  such  action 
as  is  consistent  witii  the  mandate  and  the  principles  elsewhere  dis- 
cussed.^^ "Where  the  appeal  is  from  the  probate  court  to  a  court  of 
general  jurisdiction  for  trial  de  novo,  the  latter  usually  certifies  its 
action  back  to  the  former.^*  A  penalty  for  frivolous  appeal  may  be 
imposed.'' 


this  featuFC  of  the  decree  and  took  no 
steps  to  prevent  payment  by  the  ad- 
ministrator pendente  lite.  Shotwell  v, 
Shotwell,  85  N.  J.  Eq.  101,  95  Atl. 
365.  (2)  Reasonable  cause  to  contest 
ia  shown  by  the  fact  that  the  orphans' 
court  reversed  the  surrogate's  order  of 
probate — hence  an  allowance  of  coun- 
sel fees  to  contestant,  made  by  the  or- 
phans' court,  will  be  affirmed  by  the 
prerogative  court,  even  though  the  de- 
cree denying  probate  be  reversed.  In 
re  Eatley's  Will,  82  N.  J.  Eq.  591,  89 
Atl.   776. 

91.  Ga. —  Howard  v.  Barrett,  52  G'a. 
15.  Ky.— Hildreth  v.  Hildreth,  153 
Ky.  597,  156  S.  W.  144.  Mass.— Gale 
r  Nickerson,  144  Mass.  415,  11  N.  E. 
714.  Minn. —  Graham  v.  Burch,  47 
Minn.  171,  49  N.  W.  697,  28  Am.  St. 
J?-ep.  339.  Mo. —  Jackson,  v.  Hardin, 
83  Mo.  175.  Mont. —  Broadwater  v. 
Eichards,  4  Mont.  80,  2-  Pac.  546.  N.  J. 
Dictz's  Case,  41  N.  J.  Eq.  284,  7  Atl. 
443.  N.  Y.— Pilling  f.  Pilling,  45 
Barb.  86.  Tex. — Wetz  v.  Schneider, 
34  Tex.  Civ.  App.  201,  78  S.  W.  394; 
Delgado  v.  Gonzales  (Tex.  Civ.  App.), 
28  S.  W.  459.  Va. —  Schultz  v.  Schultz, 
10  Gratt.  (51  Va.)  358,  60-  Am.  Dec. 
335. 

92.  Ky. —  Sanders'  Exr.  v.  Blake- 
ley,  21  Ky.  L.  Rep.  1321,  55  S.  W.  10. 
Mass. —  Sturtevant  i>.  Bowker,  11  Mete. 
291.  N.  C— King  v.  Kinsey,  71  N.  C, 
407.  S.  C— Mordecai  v.  Canty,  86  S. 
C.  470,  68  S.  E.  1049.  Tenn.— Roberta 
V.  Stewart,  2  Swan  162.  Tex.— Wetz 
V.  Schneider,  34  Tex.  Civ.  App.  201,  78 
S.  W.  394.  W.  Va.— In  re  Rumford's 
Will,  66  W.  Va.  39,  66  S.  E.  10. 

fa]  Where  the  Appellate  Division 
reverses  the  surrogate  on  a  question 
of  fact  it  cannot  direct  him  to  enter 
judgment  but  imust  remand  the  case 
with  directions  to  «ubmit  the  issue  of 
fact  in  question  to  a  jury  either  a 
trial  term  of  the  Supreme  Court  or  in 
the  county  court.    The  order  must  dis- 
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tinctlj'  state  the  question"  of  fact  to 
be  tried.  In  re  Van  Woert's  Will,  207 
N.  Y.  756,  101  N.  E.  466,  where  the 
question  was  whether  the  will  had  been 
revoked.  The  proper  form  of  the  ques- 
tion  for  the    jury  is   stated. 

93.  See  the  title  "Mandate  and 
Proceedings  Thereafter,"  and  the  fol- 
lowing cases:  Cal. —  In  re  Simmons' 
Estate,  108  Cal.  390,  143  Pac.  697.  N.  J. 
Embly  v.  Hunt,  29  N.  J.  Eq.  281.  N.  Y. 
In  re  Hopkins'  Will,  41  Misc.  83,  83 
N.  Y.  Supp.  890  (affirmed,  93  App.  Div. 
618,  95  App.  Div.  57,  87  N.  Y.  Supp. 
795);  In  re  Haas'  Will,  24  Misc.  258, 
53  N.  Y.  Supp.  565.  Pa.— In  re 
Young's  Appeal,  99  Pa.  74  (bill  of 
review);  In  re  Shermer's  Appeal,  44 
Pa.  396. 

[a]  New  trial  after  judgment  on 
appeal,  see  Gale  v.  Nickerson,  144 
Mass.  41.5,  11  N.  E.  714,  and  the 
title  "Mandate  andiProceedlngs  There- 
after." 

[h]  Subsequent  Kevocaition. —  Pro- 
bate entered  pursuant  to  the  decree 
above  may  be  subsequently  revoked  for 
fraud  and  want  of  jurisdiction  because 
of  the  lack  of  notice  to  an  heir  whose 
existence  and  whereabouts  were  con- 
cealed. Schofield  V.  Thomas,  231  111. 
114,  83  N.  E.  121. 

94.  .Schofield  v.  Thomas,  231  111. 
114,  83    N.  E.  121. 

[a]  If  the  will  is  admitted  to  pro- 
bate It  Is  returned  with  a  copy  of  the 
order  to  the  clerk  of  the  county  court. 
Ropar  V.  Ropar,  78  W.  Va.  228,  88  S. 
E.   834. 

[b]  "When  the  circuit  court  has 
made  its  order,  and  transmitted  it  to 
the  probate  court,  complete _  jurisdic- 
tion is  reacquired;  and  there  is  no  fur- 
ther power,  authority  or  jurisdiction 
in  the  circuit  court."  Scho-field  V. 
Thomas,  231  HI.  114,   83  N.  E.  121. 

95.  See  infra,  this  note. 

[a]  Penalty  for  appeal  to  delay  ad- 
ministration— $50    imposed    where      es- 
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11.  Joint  and  Separate  Appeals.  —  Persons  entitled  to  appeal  may 
do  so  jointly  or  separately.^*^  But  separate  appeals  may  be  con- 
solidated,^'' and  will  not  ordinarily  be  tried  separately .^^ 

H.  Taxing  or  Allowing  Costs,  Expenses  and  Attorney's  Fees.— - 
1.  Elements  of  Problem.  —  The  adjudications  on  this  matter  are  not 
all  harmonious.  To  rightly  determine  their  value  and  effect  as  pre- 
cedents  it  is  necessary  to  consider  not  only  the  local  statutes  but  also 
the  character  and  stage  of  the  proceedings,  whether  contested,  and  if 
so,  whether  before  or  after  probate,  by  whom  and  for  whose  benefit 
initiated  or  conducted  and  whether  the  party  claiming  the  allowance 
acted  pursuant  to  a  legal  duty  and  whether  he  was  successful  or  un- 
successful. Frequently  these  elements  of  the  problem  or  some  of 
them  are  not  referred  to  or  made  clear  by  the  decisions  themselves."* 

2.  Statutory  Basis.  —  Power  to  award  costs  is  generally  purely 
statutory,^  and  this  has  been  held  to  be  the  rule  in  probate  proceed- 
ings both  as  to  the  taxing  of  costs  and  the  allowance  out  of  the 
estate  of  the  costs  and  expense  of  such  proceedings,  including  attor- 
ney's fees.^    This  statutory  authority,  however,  may  be  either  express 


tate   was  not  injured.    In  re  Vernon's 
Estate    (Cal.),   187  Pac.   11. 

96.  D.  C.— Cruit  i:.  Owen,  21  App. 
Cas.  378.  111.— In  re  Storey,  120  111. 
244,  11  N.  E.  209.  Ky.— See  Lischy 
V.  Schrader,  104  Ky.  657,  47  S.  W.  611. 
Pa. —  But  see  In  re  Miller's  Estate,  2 
Pa.  Dist.  335. 

97.  Eoulette  v.  Mulherin,  100  Ga. 
591,  28  S.  E.  291.  Compare  supra,  I, 
A,  7. 

98.  People  v.  Wayne  Cir.  Judge,  39 
Mich.   19!^. 

[a]  "The  probate  of  every  will, 
•whether  In  the  original  or  appellate 
tribunal,  must  always  be  single  and 
complete  in  one  hearing.  It  would  be 
absurd  to  -have  such  proceedings  sev- 
ered, so  that  the  will  might,  be  held 
good  as  to  one  class  of  contestants, 
and  bad  as  to  another."  Fraser  V. 
Jpnniifon,  106  U.  S.  191,  1  Sup.  Ct.  171, 
27    L.   ed.    131. 

fb]  "No  matter  how  many  dlflfer- 
ent  persons  appeal,  thoy  can  only  raise 
oiif  is-iif  aiul  there  can  be  but  one 
trial  of  that  issue,  which  is  to  deter- 
mine the  question  of  will  or  no  will. 
That  is  the  only  issue  that  can  be 
raised  and  the  only  onn  to  be  decided. 
Its  decision  may  involve,  as  all  other 
issues  may  involve,  several  subordi- 
natfi  facts,  but  they  arc  not  independ- 
ent facts  and  cannot  be  presented  sep- 
arately. There  can  be  no  such  thing 
as  a  detormination  of  testacy  or  in- 
testacy which  binds  on©  appellant  and 


does  not  bind  the  rest.  The  controver- 
sy— or  more  properly  the  proceeding, 
for  it  is  not,  correctly  speaking,  a  con- 
troversy— includes  all  interests  that 
the  law  recognizes  for  any  purpose  and 
binds  all."  Frazer  v.  Wayne  Circuit 
Judge,   39   Mich.   198. 

[c]  But  one  who  was  not  notified 
of  the  original  proceedings  and  was  not 
a  party  to  the  first  appeal  may  ap- 
peal and  have  a  retrial.  In  re  Lan- 
caster's Appeal,   47   Oonn.   248. 

[d]  Where  several  appeals  are  talc- 
en,  each  person  appealing  is  entitled 
to  an  equal  voice  in  the  conduct  of  tho 
case  and  trial  de  novo,  unless  one  dis- 
misses his  appeal,  in  which  case  if  he 
wishes  to  bo  heard  further  he  must 
align  himself  with  one  of  the  other  ap- 
pellants. In  re  Storey,  120  111.  244,  11 
N.   E.  909. 

99.  See  infra,  tliis  section  and  the 
following  cases  and  notes:  Ind. — Doan 
r.  Ilerod,  55  Ind.  App.  663,  104  N.  E, 
385.  la.— In  re  Smith's  Estate,  165 
Iowa  614,  146  N.  W.  836.  Minn.— 
Kelly  17.  Kennedv,  133  Minn.  278,  158 
N.  W.  395,  Ann.  Cas.  19181),  164,  L.  R. 
A.  191 7A,  448.  N.  Y.— Dodd  r.  Ander- 
son, 197  N.  Y.  466,  90  N.  E.  1137,  27 
L.  R.  A.  (N".  S.)  336,  18  Ann.  Cas. 
738. 

See  also  note  10  A.  L.   R.  783. 

1.  Sec   5   Standard  Proc.   793. 

2.  See  the  following  cases:  Cal. — 
Henry  r.  Sujtcrior  Court,  93  Cal.  569, 
29    Pac.    230.     Neb.— Wallace    v.    Shel- 
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or  impliod."  Tlio  stnlnto?;  of  tlio  several  states  vary  ennsiderably  in 
tlioir  seope  aiul  provisions,  aiul  the  statutes  of  a  sin<ile  state  may  liavo 
been  ehiinjreil  from  time  to  time,  which  accounts  in  part  for  the  laek 
of  liariuony  in  the  eases.*  They  may  relate  directly  to  the  taxinji^  or 
alUnvanee  of  costs  and  expenses  in  the  proceedings  involving  the  pro- 
bate or  contest  of  the  will  or  they  may  relate  to  other  or  subsecpient 
prot-eedings  in  the  administration  of  the  estate  in  which  allowance  or 
reimbursement  out  of  the  estate  for  these  expenses  is  sought.'^ 

Where  there  is  no  contest,  the  costs  flow  from  the  law  requiring  the 
hearing  and  siiould  be  taxed  against  or  allowed  out  of  the  estate.*^ 

Attorney's  fees  are  not  "costs"  as  that  term  is  used  in  a  statute,' 
and,  if  taxable  or  allowable,  it  is  only  by  virtue  of  express  statute,  as 
in  some  states,^  or  because  of  the  statutes  autliorizing  an  allowance 
out  of  the  estate  of  the  necessary  expenses  of  administration  and  liti- 
gation." 

3.  Discretion.  —  The  taxation  or  allowance  out  of  the  estate  of 
costs,  exiH'uses  and  attorney's  fees  is  sometime  left  by  the  statute  to 
the  discretion  of  the  court,  either  entirely  or  in  particular  cases,  or 
within  specified  limits.^*^    In  chancery  contests  in  some  jurisdictions 


don,  56  Xeb.  55,  76  N.  W.  418.  Wash. 
In  re  Eichler's  Estate,  102  Wash.  4S»7, 
17,3  Pae.  435.  Wis. —  In  re  Johnson's 
Estate,  170  Wis.  436,  175  N.  W.  917. 
See  111. — ^Converse  v.  Hindes,  139 
111.  App.  370.  Mass. —  Brown  i;.  Corey, 
134  Mass.  249.  Mich. —  In  re  Quinn  's 
Estate,   179    Mich.   61,   146   N.   W.   297. 

[a]  "The  express  provisions  of  the 
statutes  as  to  costs  exclude  any  power 
in  the  court  to  adopt  and  apply  any 
rule  of  costs  contrary  to  those  pro- 
visions." Brown  v.  Corey,  134  Mass, 
249. 

[b]  Fees  for  services  and  expenses 
of  proponent's  handwriting  experts 
cannot  be  allowed  out  of  the  estate 
where  the  statute  only  provides  for  an 
allowance  of  counsel  fees.  In  re  John- 
son's Estate,  170  Wis.  436,  175  N.  W. 
917. 

3.  See  the  statutes  and  infra,  this 
section. 

4.  See  the  statutes  and  Tn  re  Smith's 
Estate,  165  Iowa  614,  146  K  W.  836, 
and  the  authorities  there  reviewed,  and 
quoted. 

5.  See  the  statutes  and  infra,  this 
section. 

6.  Eaines  i\  Raines'  Exrs.,  51  Ala. 
237;  In  re  Smith's  Estate,  165  Iowa 
614,  146  N.  W.  836.  See  Kstate  of 
Hite,  1.55  Cal.  448,  101  Pac.  448;  In  re 
Spicgelhalter's  Wiill,  1  Penne  (Del.), 
5,  39  Atl.  465,  executor  is  not  liable 
for   costs   or   charges. 


l"a]  Costs  and  expenses  of  necessary 
probate  in  another  state  should  be  al- 
lowed.    Young  V.  Brush,  28  N.  Y.  667. 

7.  Estate  of  Olmstead,  120  Cal.  447, 
o2  Pac.  S04. 

[a]  "Costs"  as  used  in  the  stat- 
ute include  only  legally  taxable  costs 
and  not  attorneys'  fees.  Mass. — 
Brown  i\  Corey,  134  Mass.  249.  Mich. 
Tn  re  Quinn 's  Estate,  179  Mich.  61, 
146  N.  W.  297.  Wis.— In  re  Jackman's 
Will,  26  Wis.  143.  Contra  Hutchins  v. 
Hutchins,  48  App.  Cas.  (D.  C.)  286. 
And  sec  In  re  Salm.on's  Will,  7  Boyce, 
(Del.)   446,  KIS  Atl.  93. 

[b]  But  "costs  and  expenses"  in- 
cludes attorney's  fees.  See  In  re  Eat- 
ley's  Will,  82  K  J.  Eq.  591,  89  Atl. 
776  (and  the  statute  therein  referred 
to);  Bioren  v.  Nesler,  76  N.  J.  Eq.  576, 
74   Atl.   791. 

8.  See  the  statutes. 

9.  Estate  of  Hite,  155  Cal.  448,  101 
Pac.  448.  See  Dodd  v.  Anderson,  197 
N.  Y.  466,  90  N.  E.  1137,  27  L.  R.  A. 
(N.  S.)  336,  18  Ann.  Cas.  738;  Senter 
V.  Pethcram,  64  Misc.  294,  118  N.  Y. 
Supp.   347. 

10.  See  the  statutes  and  the  follow- 
ing: Cal.— Estate  of  Berthol,  163  Cal. 
343,  125  Pac.  750.  Del. —  In  re  Salmon's 
Will,  7  Bovce  446,  108  Atl.  93.  Kan.— 
Singer  P.  Taylor,  91  Kan.  190,  137  Pac. 
931,  Ann.  Cas.  1915C,  713.  Mich.— In 
re  Quinn 's  Estate,  179  Mich.  61,  146 
N.    W.    297.    Neb.— Wallace    v.    Shel- 
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the  equity  rule  making  costs  discretionary  has  been  followed.^^  The 
discretion  in  any  case  is  not  arbitrary  but  must  be  exercised  -uithin 
the  limits  of  legal  and  equitable  principles.^^ 

4.  Contest.  —  a.  GeneraUy.  —  As  already  indicated,^^  in  the  event 
of  contest  the  difficulty  of  deducing  from;  the  cases  rules  universally 
applicable,  is  due  to  the  varying  statutes,^*  and  the  view  which  the 
court  takes  of  the  rights  or  obligations  Math  respect  to  the  probate, 
arising  from  the  parties'  relations  to  the  will  or  the  estate.^'' 

b.  To  or  Against  Proponent  or  Defender  of  Will. —  (i.)  Generally. 
"Wliether  the  executor  or  other  proponent  or  defender  of  the  vnW. 
is  entitled  to  reimbursement  out  of  the  estate  for  counsel  fees  and  ex- 
expense  incurred  in  litigation  to  establish  or  maintain  the  will  de- 
pends in  the  first  place  upon  whether  he  acts  in  pursuance  merely  of  a 
legal  duty  in  the  matter.  If  he  does  he  should  be  reimbursed,  but  if 
he  voluntarily  assumes  the  burden  he  must  look  to  the  persons  who 
would  be  benefited.  The  courts  are  not  agreed  as  to  when,  if  ever, 
such  a  duty  arises.^°  It  has  been  said  that  the  test "  of  the  executor's 
right  or  duty  to  defend  against  a  contest  is  whether  the  issue  is  indi- 


don,  56  Neb.  55,  76  N.  W.  418.  N.  J. 
Bioren  v.  Nesler,  76  N.  J.  Eq.  576,  74 
Atl.  791.  See  Campbell  v.  McGuiggan, 
34  Atl.  383;  Day  v.  Day,  3  N.  J.  Eq. 
549.  N.  Y.— Larkin  v.  McNamee,  109 
App.  Div.  884,  96  N.  Y.  Supp.  827; 
Senter  v.  Petheram,  64  Misc.  294,  118 
N.  Y.  Supp.  347.  N.  C— In  re  Wins- 
ton, 172  N.  C.  270,  90  S.  E.  201;  Majo 
17.  Jones,  78  N.  C.  406.  Wash.— In  re 
Eichler's  Estate,  102  Wash.  497,  173 
Pac.  435,  quoting  statute  of  1917  and 
previous  statute.  Wis. — In  re  Bilty's 
Will,  176  N.  W.  220;  Estate  of  Muel- 
lens&hlader's,  137  Wis.  32,  118  N.  W. 
209. 

[a]  Under  a  statute  giving  the 
court  discretion  in  the  allowance  of 
costs,  (1)  the  court  may  charge  the 
estate  with  the  executor's  costs  and 
attorney's  fees  of  a  successful  or  un- 
successful contest  either  before  or 
after  probate.  Hutchins  r.  Ilutchins, 
48  App.  Cas.  (D.  C.)  286;  Tuohy  v. 
Hanlon,  18  App.  Cas.  (D.  C.)  225.  But 
see  Brown  v.  Corey,  134  Mass.  249,  and 
supra,  I,  If,  2.  (2)  Same  rule  as  to  ad- 
ministrator with  will  annexed.  Mc- 
Intire  v.  Mclntire,  14  App.  Cas.  (D. 
C.)   337. 

11.  SJee  Shaw  v.  Camp,  56  111.  App. 
23. 

12.  Wallace  v.  Sheldon,  56  Neb.  55, 
76  N.  W.  418. 

[  ;i  I  Prima  facie  the  unsuccessful 
litigant  is  liaV)Ie  for  costs  and  to  Jus- 
tify a  judgment  in  his  favor  for  oosta 


the  circumstances  must  be  such  as  to 
make  a  judgment  against  h-im  inequi- 
table. Wallace  v.  Sheldon,  56  Neb.  55, 
76   N.  W.  418. 

13.  See  supra,  I,  H,   1. 

14.  See   generally   supra,   I,   H,   2. 
Statutes   making     allowance     discre- 
tionary, see  sui>ra,  I,  H,  3. 

15.  See    infra,   this  section. 

16.  See  the  following  cases:  Cal. — • 
Estate  of  Hite,  155  Cal.  448,  101  Pac. 
448,  quoting  2  Woerner  on  Administra- 
tion (2nd  ed.)  §  517.  Ind. —  Doan  r. 
Herod,  56  Ind.  App.  603,  104  N.  E. 
385.  Mitm.— Kelly  v.  Kennedy,  133 
Minn.  278,  158  N."  W.  395,  Ann.  Caa. 
191SD,  164,  L.  E.  A.  1917A,  448.  Mo. 
In  re  Soulard's  Estate,  141  Mo.  642,  43 
S.  W.  617.  IN.  Y.— Dodd  r.  Anderson, 
197  N.  Y.  466,  90  N.  E.  1137,  27  L.  E. 
A.  (N.  S.)  336,  18  Ann.  Cas.  738.  R.  I. 
Hazard  v.  Engs,  14  R.  I.  5.  Tenn. — ■ 
Bowden  v.  Iliggs,  9  Lea  343. 

See  also  notes  in  10  A.  L.  E.  783;  L. 
E.  A.  1917A,  450;  26  L.  E.  A.  (N.  S.) 
757. 

fa]  Persons  Under  No  Legal  or 
Moral  Duty. — Expenses  including  at- 
torney'sl  fees,  incurred  in  establish- 
ing the  will  by  one  having  no  legal  or 
moral  duty  in  the  matter,  are  nol; 
chargeable  against  the  estate.  Gayle 
V.  .ToIinsoTi,  SO  Ala.  388,  beneficiary  ©S' 
lablishing  last  will. 

17.  Ala. — ^Eai>?es  v.  Eaines'  Exrs., 
5]  Ala.  237.  la.— See  In  re  Smith's 
Estate,  165  Iowa  614,   146  N.  WL    836. 
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vicinal  or  representntivo.  In  some  cases,"  and  soirietlmcs  by  the  stat- 
ute itsi'lf,^"  a  (listiiu'tion  is  made  in  this  rosjioi^t  lictween  a  contest 
before  and  one  after  the  will  has  been  probated. 

(II.)  Contest  Before  Probate. —  (A.)  Rf.prksentativtv. — In  some  jurisdic- 
tions, if  an  executor  resists  or  defends  against  a  contest  before 
probate  he  does  so  at  his  0A\Ti«risk  and  if  the  contest  is  successful  ho 
is  not  entitled  to  his  attornej'-'s  fees  even  thoujjh  he  acted  in  good 
faith,-"  and,  according  to  some  authority,  even  though  he  was  success- 
ful in  the-first  court,  if  he  was  unsuccessful  on  appeal.^^  But  in  other 
jurisdictions  it  is  deemed  to  be  the  executor's  duty  not  only  to  file  tho 
will  but  to  make  reasonable  efforts  to  sustain  it  against  attack  and  the 
costs  and  expenses  of  such  efforts  made  in  good  faith  though  unsuc- 
cessful, will  ordinarily  be  charged  against  the  estate^^  rather  than  the 


S.  a—  Ex  parte  Landrum,  69  S.  C.  136, 
48  S.  E.  47.  Tex.—  Kenn  v.  Samos,  37 
Tex.  240. 

18.  la. —  See  In  re  Smith's  Estate, 
165  Iowa  614,  146  N.  W.  836.  Md.— 
Koeniff  i\  Ward,  104  Md.  564,  65  Atl. 
345.  N.  Y.— Dodd  v.  Anderson,  197 
X.  Y.  466,  90  N".  E.  1137,  27  L.  E.  A. 
(N.    S.)    336,   18   Ann.   Cas.   738. 

See  the  discussion  following. 

But  see  the  following:  D.  C. — 
Hutchins  v.  Hutchins,  48  App.  Cas.  286 
(the  duty  flows  from  the  instrument 
itself) ;  kengla  v.  Eandall,  22  App. 
Cas.  463;  Tuohy  r.  Hanlon,  18  App. 
Cas.  225.  Ind. — ^Fillinger  v.  Conley, 
163  Ind.  584,  72  N.  E.  597.  la.— In 
re  Estate  of  Berry,  154  Iowa  301,  134 
N.  W.    867. 

19.  See  Estate  of  Berthol,  163  Cal. 
343,  125  Pac.  750;  Estate  of  Olmstead, 
120  Cal.  447,  52  Pac.  804. 

20.  Cal.— Estate  of  Kite,  155  Cal. 
44S.  101  Pac.  448.  But  see  Estate  of 
Berthol,  163  Cal.  343,  125  Pac.  750. 
Conn, —  Leavenworth  v.  Marshall,  19 
Conn.  408;  Comstock  v.  Hadlyme  Ecc. 
Soc,  8  Conn.  254,  20  Am.  Dec.  100, 
6a. —  See  Davison  v.  Siblev,  140  Ga. 
707,  79  .S.  E.  855.  Ind.— Doan  v,  Her- 
od, 56  Ind.  App.  663,  104  N".  E.  385. 
CJompare  Fillinger  v.  Conley,  163  Ind. 
584,  72  N.  E.  597.  la.— In  re  Smith's 
Estate,  165  Iowa  614,  146  N.  W.  836. 
Md.—  Tilghman  v.  France,  99  Md.  611, 
59  Atl.  277.  See  Parker  v.  Leighton, 
131  Md.  407,  102  Atl.  5.52.  Minn.— 
Kelly  V.  Kennedy,  133  Minn.  278,  188 
N.  W.  395,  Ann.  Cas.  1918D,  164,  L. 
E.  A.  1917A,  448.  Miss.— Kelly  v. 
Davis,  37  Miss.  76.  N.  Y.— Dodd  v. 
Anderson,  197  N.  Y.  466,  90  N.  E. 
1137,  27  L.  K.  A.  (N.  S.)  336,  18  Ann. 
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Cas.   738. 

See  supra,  I.  C,  5,  a,  as  to  duty  to 
propound   will  for  probate. 

21.  Kelly  v.  Kennedy,  133  Minn. 
278,  188  N.  W.  395,  Anii.  Cas.  1918D, 
164,   L.  E.   A.   1917A,  448. 

[a]  Effect  of  amendment  to  New 
York  Code  in  1911.  In  re  Waldron's 
Will,  74  Misc.  310,  133  N.  Y.  Supp. 
1104,  137  N.  Y.  Supp.   1147. 

22.  D.  C. —  Hutchins  v.  Hutchins,  48 
App.  Cas.  286.  Ky.— Wilson  v.  Wilson, 
188  Ky.  53,  221  S.  W.  874;  Eeed  v. 
Eeed,  24  Ky.  L.  Eep.  2438,  74  S.  W, 
207;  Gilbert  v.  Bartlett,  9  Bush  49.  La. 
Girard  v.  Babineau,  18  La.  Ann.  603. 
Mass. — See  Wesoloski  v.  Wysoski,  186 
Mass.  495,  71  N.  E.  982.  Mo.— In  re 
Soulard  's  Estate,  141  Mo.  642,  43  S.  W. 
617.  Neb.— In  re  Hentges'  Estate,  86 
Neb.  75,  124  N.  W.  929,  26  L.  E.  A. 
(X.  S.)  757.  N.  J.— In  re  Wiley's  Es- 
tate (N".  J.  Eq.),  65  Atl.  212.  Compare 
Skillman'-y.  Lanehart,  73  N.  J.  Eq.  351, 
67  Atl.  1034;  Bovlan  v.  Meeker,  15  N. 
J.  Eq.  310.  wis.— Deleglise  v.  Mor- 
rissey,  142  WHs.  234,   12.5   N.  W.  452. 

[a]  Allowance  Discretionary.  —  In 
re  Bilty's  Will  (Wis.),  176  N.  W.  220; 
Estate  of  Muellenschlader,  137  Wis. 
32,  118  N.  W.  209.  See  also  Estate  of 
Berthol,  163  Cal.  343,  125  Pac.  750; 
McElfresh  r.  McElfresh,  186  Iowa  994, 
173   N.  W.  259. 

[b]  Not  liable  for  costs  (1)  if  he 
acts  in  good  faith,  though  unsuccessful. 
Godfrey  v.  Phillips,  209  111.  584,  591, 
71  N.  E.  19.  (2)  Costs  should  be  taxed 
against  the  estate.  la. — McElfresh  v. 
McElfresh,  186  Iowa,  994,  173  N.  W. 
259.  Va. — Bowen's  Exr.  v.  Bowen, 
122  Va.  1,  94  S.  E.  166.  Wis.— In  re 
Shanks'  Will,  179  N.  W.  747. 
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executor  personally,  even  though  he  is  a  beneficiary.^^  The  same  rule 
has  been  applied  to  an  administrator  with  the  will  annexed.^* 

Where  the  will  is  sustained  through  the  executor's  efforts  the  ex- 
pense, including  reasonable  'counsel  fees,  should  be  a  charge  on  the 
estate,^^  unless  in  some  jurisdictions,  the  litigation  is  merely  for  the 
benefit  of  himself  or  a  portion  of  the  beneficiaries.-^ 

(B.)  Beneficiary.  — Where  a  beneficiary  who  is  not  the  executor 
unsuccessfully  attempts  to  secure  the  probate  of  an  alleged  will,  he 
is  properly  chargeable  with  the  costs,^''  and  not  entitled  to  reimburse- 
ment for  his  attorney's  fees  out  of  the  estate,-^  even  where  his  action 
is  due  to  the  refusal  of  the  person  named  as  executor  to  propound  the 
will  for  probate. ^^  But  where  a  beneficiary  properly  undertakes  to 
secure  the  probate  of  the  will  and  is  successful  the  court  may  it  seems, 
charge  the  estate  with  his  reasonable  attorney's  fees  in  successfully 
resisting  a  contest, ^'^  though  it  will  not  do  so  when  the  contest  is 
essentially  a  personal  one  between  him  and  the  other  persons  interested 
in  the  estate.^^ 

(C.)  When  Guilty  of  Fraxjb. — But  one  through  whose  fraud  or 
undue  influence  the  will  was  executed  cannot  be  said  to  have  acted  in 
good  faith  in  propounding  it.^" 


[c]  It  is  a  part  of  the  executor's 
duty  to  give  effect  to  the  will  unless 
he  has  a  well  grounded  suspicion  of 
its  legality,  and  any  reasonable  costs 
and  expenses  incurred  in  doing  so 
should  be  charged  against  the  estate. 
His  good  faith  is  the  criterion.  Alex- 
ander r.  Bates,  127  Ala.  328,  28  So. 
415;  Henderson  v.  Simmons,  33  Ala.  291, 
'70  Am.  Dec  590.  Compare  Raines  V. 
Raines'  Exrs.,    51   Ala.  237. 

23.  Smith  v.  Haire,  138  Tenn.  255, 
197  S.  W.  678,  s.  c,  133  Tenn.  343,  181 
S.   W.   161,   Ann.    Cas.   1916D,   529. 

fa]  Even  Though  He  Is  the  Sole 
Beneficiary. —  Lassiter  v.  Travis,  98 
Tenn.  330,  39  S.  W..  226. 

24.  Wilson  v.  Wilson,  188  Ky.  53, 
221  S.  W.  874,  "for  the  same  reason 
and  by  analogy."  Sec  infra,  I,  H,  4, 
e,  (II). 

25.  Ind.— Fillingcr  v.  Conley,  163 
Ind.  584,  72  N.  R.  597.  Md.— Parker  V. 
Leighton,  131  Md.  407,  102  Atl.  552. 
N.  Y.— DofM  r.  Anderson,  197  IST.  Y. 
466,  90  N".  E.  1137,  27  L.  R.  A.  (N.  S.) 
336,  18  Ann.  Cas.  738. 

See  Tn  re  Smith's  Estate,  165  Iowa 
614,  146  N.  W.  836. 

26.  Estate  of  Hite,  155  Cal.  448, 
101    Pac.    448. 

27.  Allen  V.  Seaward,  86  Iowa  718, 
52    N.   W.   557. 

[a]     Where    the    beneficiary    under 


the  will  is  a  joint  proponent  with  the 
executor  and  is  the  active  litigant  in  a 
successful  contest  of  the  will,  the  con- 
testant 's  costs  will  be  adjudged  against 
him,  under  the  general  statute  award- 
ing costs  to  the  successful  party  against 
the  opposite  party.  Bowen's  Exr.  v, 
Bowen,     122    Va.    1,    94    S.    E.    166. 

[b]  Advance  to  Pay  Costs. —  Minor 
beneficiaries  under  a  will  who  are  en- 
titled to  a  fixed  sum  for  their  "sup- 
port" cannot  be  allowed  in  advance 
as  support,  a  sum  to  finance  the  costs 
and  expenses  of  their  contest  of  the 
will.  Cecil's  Exrs.  &  Trustees  v.  Em- 
bry,  183  Ky.  739,  210  S.  W.  451. 

28.  In  re  Genuchi's»  Estate  (Neb.), 
178  N.  W.  181. 

29.  In.  re  Genuchi's  Estate  (Neb.), 
178  N.  W.  181,  where  the  beneficiaries 
were  state  boards. 

30.  Estate  of  Berry,  154  Iowa  301, 
134  N.  W.  867.  See  also  Boynton  V. 
Laddy,  50   Hun  339,  3   N.  Y.  Supp.  93. 

31.  Estate  of  Berry,  154  Iowa  301, 
134  N.  W.  867.  See  also  Gorton  t\  Per- 
kins,   63    Md.    589,    3    Atl.    291. 

32.  HI.— Butler  r,  Booock,  160  111. 
App.  501.  Tenn.— Smith  r.  Haire,  138 
Tenn.  255,  197  S.  W.  678,  s.  c.  133  Tenn. 
343,  isi  S.  W.  161,  Ann.  Cas.  1916D, 
529.  Wis. — ■Delcgliso  V.  Morrissey,  14!i 
Wis.  234.  125  N.  W.  452. 

Sec  Boylan  v.  Meeker,  15  N.  .J.  Eq. 
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(D.)  Taxing  Attornfy's  Fkfs  Against  Proponent. —  Attorney 's  fees 
oannot  be  taxed  niraiusl  an  misueeessi'ul  proponent  unless  the  statute 
authorizes  it." 

(m.)  Contest  After  Probate.  — (A.)  Gcncralhi.  —  ]\[ost,  hut  not 
all.  authorities  airree  that  after  a  Avill  has  been  admitted  to  prohati'  it 
is  the  duty  of  the  exeeutor  to  use  reasonable  eit'orts  to  maintain  it 
agrainst  attaek  and  that  if  he  does  so  in  good  faith  even  though  un- 
sueeessfully,  he  should  not  be  personally  taxed  with  the  costs,  and  his 
reasonable  expense  including  attorney's  fees  should  be  allowed  out 
of  the  estate."'*  His  good  faith  is  made  the  test  of  the  executor's  right 
to  reimbursement,^^  and  the  matter  is  one  resting  in  the  sound  discre- 
tion of  the  court.^*^  The  fact  that  the  beneficiaries  were  represented 
by  counsel  does  not  prevent  an  allowance  to  the  executor,^^  even  though 


310;  Day  r.  Day,  3  N.  J.   Eq.  549. 

[a]  "We  do  not  mean  to  say  that 
we  will  disallow  such  costs  and  attor- 
ney's fees  in  every  case  wherein  a  will 
may  be  set  aside  on  the  ground  of 
fraud  and  undue  influence,  even  though 
the  executor  or  executrix  may  be  the 
sole  beneficiary.  A  ease  may  arise  in 
which  the  juiy  would  find  fraud  and 
undue  influence  with  enough  evidence 
to  require  an  approval  of  such  a  verdict 
by  this  court,  and  yet  there  might  be 
in  such  a  case  circumstances  that  would 
justify  the  attempted  probate  of  the 
will  in  good  faith."  Smith  r.  Haire, 
133  Tenn.  343,  181  S.  W.  161,  Ann.  Cas. 
1916D,  529. 

33.  In  re  Lvnch 's  Will,  1G3  Wis. 
466,  157  jST.  W.  557. 

34.  D.  C— Hutchins  v.  Hutchins,  48 
App.  Cas.  286.  Ga. —  See  Davison  ;;. 
Sibley,  140  Ga.  707,  79  S.  E.  855.  Ind.— 
Fillinger  v.  Conley,  163  Ind.  584,  72 
X.  E.  597;  Nave  v.  Salmon,  51  Ind. 
159;  Doan  v.  Herod,  56  Ind.  App.  663, 
104  X.  E.  385.  Kan.— In  re  Kennett's 
Estate.  146  Pae.  1153;  X'elson  r.  Schoon- 
over,  89  Kan.  779,  132  Pac.  1183,  costs 
divided  between  estate  and  the  contest- 
ant who  received  nearly  the  whole  es- 
tate. Md. —  Parker  v.  Leighton,  131 
Md.  407,  102  Atl.  552;  Decker  v.  Fah- 
renholtz.  107  Md.  515,  68  Atl.  1048,  72 
Atl.  .'',39:  TowTishend  r.  Brooke,  9  Gill 
90.  N.  Y.— Dodd  r.  Anderson,  197  N. 
T.  466.  90  X.  E.  1137,  2?  L.  R.  A.  (X. 
8.)  336,  18  Ann.  Cas.  738;  Senter  v. 
Petheram,  64  Misc.  294,  118  N"  .Y.  Supp. 
347. 

[a"!  It  is  the  duty  of  the  executors 
to  resist  a  contest  in  good  faith  and 
use  all  legal  and  honorable  means  to 
sustain  the  will  in    all  its  parts.     Mic- 
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Millen's  Exrs.  v.  McElroy,  186  Ky.  644, 
217  Sv  W.  927. 

[b]  "So  long  as  the  judgment  of 
the  ordinary  remained  unreserved,  the 

executor  was  entitled  to  be  reimbursed 
all  the  necessarji  expenses  incurred  by 
him  in  sustaining  that  judgment.  But- 
ler V.  Jennings,  8  Rich.  Eq.  (S.  C.)  87, 
unsuccessful.  But  see  Ex  parte  Lan- 
drum,  69  S.  C.  136,  48  6.  E.  47;  Brown 
i\   Vinyard,   Bailey    Eq.    (S.   C.)    460. 

35.  Cal.— Estate  of  Jones,  166  Cal. 
147,  135  Pac.  293;  In  re  Kite's  Estate, 
155  Cal.  448,  101  Pac.  448;  Estate  of 
Dillon,  149  Cal.  683,  87  Pac.  379.  Ga, 
Davison  v.  Sibley,  140  Ga.  707,  79  S.  E. 
855.  111.— Butler  v.  Bocock,  160  111. 
App.  501;  Missionary  Society  v.  Go- 
heen,  84  111.  App.  474;  Shaw  v.  Camp, 
56  111.  App.  23.  -See  Graham  v.  Deu- 
terman,  206  111.  378,  69  N.  E.  237,  mat- 
ter of  discretion'.  But  see  Dowie  1}. 
Sutton,  227  111.  183,  81  N.  E.  395,  118 
Am.  St.  Rep.  266;  Shaw  v.  Moderwell, 
104  111.  64;  Converse  v.  Hindes,  139  111. 
App.  370.  Ind. —  Bratney  v.  Curry,  33 
Ind.  399.  R.  I.—  See  Hazard  v.  Eng,  14 
R.  I.  5.  Tenn. — '  Bowden  v.  Higgs,  9 
Lea   343. 

36.  -Cal.  Code  Civ.  Proc.  §  1332,  and 
the  following:  Cal. —  Estate  of  Dillon, 
149  Cal.  683,  87  Pae.  379.  la.— Mc- 
Elfresh  r.  McElfresh,  186  Iowa  994,  173 
X.  W.  259;  Kirsher  r.  Kirsher,  120  Iowa 
337,  94  X.  W.  846,  costs  taxed  against 
estate  but  parties  compelled  to  pay 
their  own  attorneys  where  the  contest 
was  a  personal  one.  N.  C. —  In  re  Win- 
ston, 172  X.  C.  270,  90  S.  E.  201.  Wash. 
In  re  Eichler's  Estate,  102  Wash.  497, 
173   Pae.  4,35,   statute. 

37.  Alexander  v.  [Bates,  127  Ala, 
328,  28  So.   415. 
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they  have  notified  the  executor  in  advance  not  to  employ  eounsel.^^ 
Some  authorities,  however,  are  to  the  effect  that  an  executor's  duty 
does  not  extend  to  defending  the  "VN-ill  after  probate  even  though  he 
is  made  a  party  to  the  contest,  and  that  his  right  to  charge  tlie  ex- 
pense of  doing  so  to  the  estate  depends  upon  whether  he  is  success- 
fuh^^  Others  still,  deny  him  the  right  to  an  allowance  from  the  estate 
for  his  expense  even  though  he  is  successful.^^ 

Where  a  "beneficiary  defends  a  contest  his  attorney's  fees  are  not  a 
charge  against  the  estate.*^ 

(B.)  Party  Guilty  of  Fraud.  — Where  it  appears  that  the  will  or 
its  probate  was  the  result  of  the  fraud  or  undue  influence  of  the  per- 
son defending  it,  he  should  not  be  allowed  costs  from  the  estate.*- 

c.  To  or  Against  Contestant. —  (I.)  Successful  Contestant,  — Sub- 
ject to  statutory  limitations  and  any  discretionary  power  of  the 
court,^^  a  successful  contestant  would  ordinarily  be  entitled  to  his 
costs.^^     He  is  not,  however,  entitled  to  an  allowance  of  attorney's 


38.  Beed  v.  Reed,  24  Ky.  L.  Rep. 
2438,    74   S.    W.    207. 

39.  Andrews'  Exrs.  r.  Andrews' 
Admrs.,    7  Ohio  St.  14.3. 

[a]  Even  Though  He  Is  a  Necessary 
Party. —  Thurston  v.  Ludwig,  4  Ohio 
App.    486. 

[b]  Though  the  will  was  probated 
in  common  form  the  executor  is  un- 
der no  duty  to  defend  it  on  a  subse- 
quent issue  of  devisavit  vel  non,  and 
is  not  entitled  to  charge  the  expense 
of  unsuccessfully  doing  so  against  the 
estate  generally  or  the  interests  of 
those  opposing  the  will.  But  such  ex- 
penses may  be  made  a  charge  on  the 
interests  of  those  parties  claiming  un- 
der and  upholding  the  validity  of  the 
will.     Kelly  v.  Davis,  37   Miss.   76. 

40.  In  re  Soulard's  Estate,  141  Mo. 
642,  43  S.  W.  617;  In  re  Frv's  Estate, 
96  Mo.  App.  208,  70  S.  W.  172. 

[a J  In  Pennsylvania  (1)  the  ex- 
ecutor, though  successful,  is  not  enti- 
tled to  expenses  out  of  the  estate  un- 
less the  defense  is  for  the  benefit  of 
the  estate.  In  re  Titlow's  Estate,  163 
Pa.  3.'J,  29  Atl.  7;-8;  Sheetz's  Appeal, 
100  Pa.  197;  In  re  Yerkes'  Appeal,  99 
Pa.  401;  Roger's  Appeal,  13  Pa.  569;  In 
re  Mumper's  Appeal,  3  Watts  &  S.  (Pa.) 
441;  Borgdoll's  Estate  No.  3,  11  Pa. 
Diat  702.  See  also  In  re  Arn'old's  Es- 
tate, 2.52  Pa.  298,  97  Atl.  415,  defend- 
ing against  husband's  attack  on  trust, 
not  for  benefit  of  estate.  (2)  Where 
the  contest  was  not  inaugurated  until 
after  the  oxeciitor  had  partially  admin- 
istered and  distributed  the  estate,  and 


when  only  a  few  days  remained  of  the 
statutory  time  limit  of  three  years,  the 
successful  defense  was  held  to  be  iot 
the  benefit  of  the  estate.  In  re  Alex- 
ander's Estate,  211  Pa.  124,  60  Atl.  511. 

41.  Henderson  f.  Simmons,  33  Ala. 
291,  70  Am.  Dec.  590;  Converse  v. 
Hindes,  139  111.  App.  370.  See  Kirsh- 
er  V.  Kirsher,  120  Iowa  337,  94  N.  W. 
846. 

42.  In  re  Jones'  Estate,  166  Cal.  147, 
135  Pac.  293;  Estate  of  McKinney,  112 
Cal.  447,  44  Pac.  743.  See  Butler  v.  Jen- 
nings, 8  Rich.  Eq.   (S.  C.)    87. 

[a]  "It  cannot  be  said  that  one 
exercises  good  faith  in  seeking  to  estab- 
lish a  will  which  he  himself  has,  by 
fraud  or  undue  influence,  caused  to  be 
executed.  *  *  *  For  the  acts  of  others 
acting  in  concert  with  him  he  is,  of 
course,  responsible  as/  for  his  own  acts." 
In  re  Jones'  Estate,  166  Cal.  147,  135 
Pac.  293. 

[b]  Action  Based  on  Fraud. — Where 
the  action  tO'  sot  aside  the  will  is 
against  the  defendants  individually  be- 
cause of  their  fraud  in  securing  the 
exeeutioTi  and  probate)  of  the  will,  and 
the  will  is  set  aside,  defendants  are 
entitled  to  neither  their  costs  nor  at- 
torney's fees  out  of  the  estate.  Renn 
■V.  Sam  OS,   37  Tex.   240. 

43.  See   supra,   T,   IT,    2    and    3. 

44.  Soe  generally  the  title  "Costs." 
fal     Contestant    is   not    entitled    to 

allowance  out  of  the  estate  to  pay  costs 
of  contest.  Tie  takes  his  chances  like 
any  other  litigant  and  even  if  suc- 
cessful   is    only    entitled    to    the    costs 
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f«^os/'  pxcopt  Avhoro  tlie  slatnto  so  provides,''"  unless  his  action  bene- 
fits the  estate/' 

(II.)  Unsuccessful  Contestant.  — An  nnsuccessfiil  successful  con- 
testant is  not  entitled  to  costs  or  attorney's  fees  unless  tiie  statute 
authorizes  sueh  an  allowance,  even  though  lie  acted  in  |!:ood  faith  and 
on  probable  eause.'*^^  Statutes,  lu)^vever,  sometimes  authorize  an  allow- 
anee  of  the  expense,  ineluding  attorney's  fees,  of  an  unsuccessful  con- 
test where  there  was  reasonable  ground  therefor, '°  or  in  the  discretion 


vrhich  ordinarily  follow  a  judgment, 
roi'il's  Exrs.  &  Trustees  r.  Embry,  183 
Kv.  739,  '210  S.  W,  451;  Tavlor  v.  Mi- 
nor,  90   Ky.  544,    14  S.  W.  544. 

45.  Koenig  r.  Ward,  104  Md.  564, 
65  Atl.  345. 

46.  In  re  Xaehtslieim's  Will,  166 
Wis.  556,   164  N.  W.  997. 

47.  In  re  Merica's  Estate,  99  Neb. 
229,  155  X.  W.  887;  St.  Ja.nies  Orphan 
Asvhim  r.  McDonald,  76  Keb.  625,  107 
X.'W.   979,    110  N.  W.  626. 

[a]  A  successful  contestant  whose 
action  preserves  the  estate  to  be  dis- 
posed of  in  accordance  with  the  true 
will  may  be  allowed  his'  cost  and  at- 
torney's fees'  out  of  the  estate-  Smith 
f.  Haire,  138  Tenn.  255,  197  S.  W.  678. 

48.  Ky. —  Carter's  Admr.  r.  Carter, 
11  Kv.  L.  Rep.  518,  13  S.  W.  385.  Neb. 
In  re' Merica's  Estate,  99  Neb.  229,  155 
X.  W.  887;  Wallace  v.  Sheldon,  56  Neb. 
55,  76  N.  W.  418,  overruling  earlier 
cases  to  the  contrary.  Wash. —  Jasinto 
r.  Hamblen,  79  Wash.  590,  140  Pac.  677. 

[a]  Administrator. —  Expenses  of  a 
contest  by  an  administrator  who  op- 
posed probate  of  a  will,  cannot  be 
charged  to  the  estate.  "It  was  the 
affair  of  the  heirs,  as  such,  to  contest, 
if  the}''  wished,  the  probate  of  the  doc- 
ument— not  of  the  administrator."  In 
re  Parson's  Estate,  65  Cal.  240,  3  Pac. 
817. 

49.  Tn  re  Coleman's  Will,  88  N.  J. 
Eq.  2S4,  103  Atl.  521;  In  re  Eatley's 
Will,  82  X.  ,T.  Eq.  591,  89  Atl.  776.  See 
In  re  Salmon's  Will,  7  Boyce  (Del.) 
446,  108  Atl.  93;  Rodney  v.  Burton,  4 
Bovce  (Del.)  171,  86  Atl.  826;  In  re 
Spbring's  Will,  84  N.  J.  Eq.  453,  93 
Atl.  686;  Bioren  v.  Nesler,  76  N.  .T. 
Eq.  .576.  74  Atl.  791 :  Grant  v.  Stamlor, 
68  X.  .1.  Eq.  5.55,  59  Atl.  890  Cdony- 
ing  fees);  Hollinger  v.  Syms,  37  N.  J. 
Eq.  221 ;  In  j-e  Eddy's  mil,  33  N.  J. 
Eq.  574. 

[a]    A  proceeding  to  open  the  pro- 
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bate  decree  and  reinstate  a  caveat  is 
not  included  in  this  statute.  In  re 
Meyer's  Estate   (X.  J.),  04  Atl.  137. 

[b]  "In  reaching  a  conclusion  (in 
this  matter)  it  is  necessary  to  consider 
the  testimony  produced  by  the  contest- 
ant, without  regard  to  that  produced 
by  the  propounders  of  the  will  other 
than  the  formal  proof  of  its  execu- 
tion. *  *  *  The  evidence  produced  by 
the  contestant  must,  in  itself,  be  suffi- 
cient to  establish  a  prima  facie  case, 
and  overcome  the  presumption  of  law 
that  always  exists  in  favor  of  the 
will's  validity,  as  well  as  the  formal 
proof  of  its  execution,  and  justify  the 
court  in  believing  that  the  paper  writ- 
ing in  issue  is  not  the  will  of  the  de- 
ceased, if  no  other  evidence  should  be 
produced."  Rodney  v.  Burton,  4  Boyce 
(Del.)  171,  86  Atl.  826.  See  also  In  re 
Salmon's  Will,  7  Boyce  (Del.)  446,  108 
Atl.   93. 

[e]  In  New  York  (1)  under  the 
present  code,  an  allowance  from  the 
estate  may  be  made  to  an  unsuccessful 
contestant  in  the  discretion  of  the 
court.  Larkin  v.  McNamee,  109  App. 
Div.  884,  96  N.  Y.  Supp.  827;  Senter 
V.  Petheram,  64  Misc.  294,  118  N.  Y. 
Supp.  347.  Compare  West  v.  Place,  4 
Misc.  19  23  N.  Y.  Supp.  1089.  (2)  For 
rule  unaer  earlier  statutes,  see  In  re 
Wilson's  Will,  103  N.  Y.  374,  8  N.  E. 
731;  Clapp  t\  Fullerton,  34  N.  Y.  190, 
90  Am.  Dee.  681. 

[d]  In  Washington  under  a  former 
statute  an  unsuccessful  contestant 
could  not  be  allowed  costs  or  attor- 
ney's fees  out  of  the  estate.  Under 
the  statute  as  changed  in  1917,  the  only 
provision  covering  an  unsuccessful  con- 
test is  one  making  it  discretionary  to 
tax  costs  ami  an  attorney's  fee  against 
the  contestant.  See  In  re  Eichler's 
Estate,  102  Wash.  497,  173  Pac.  435. 
But  an  allowance  may  be  made  to  a 
minor  son  unprovided  foT  in  the  will, 
though  his  contest   is  unsuccessful.    In, 
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of  the  court.^"    Attorney's  fees  cannot  be  taxed  against  an  unsuccess- 
ful contestant  personally  unless  the  statute  authorizes  it.^^ 

d.  Adjustment  or  Apportionment  According  to  Benefits.  —  Some 
cases  have  laid  down  the  rule  that  the  expense  for  attorney's  fees 
should  be  borne  by  those  for  whose  benefit  they  are  incurred/'-  Where 
the  expense  of  the  contest  is  for  the  benefit  of  all  the  beneficiaries  it  may 
be  charged  against  the  interests  of  each  proportionally/^ 

e.  Administrator. —  (I.)  GeneraUy.  —  Since  it  is  not  the  duty  or 
within  the  province  of  an  administrator  of  the  estate,  as  such,  to  es- 
tablish or  defeat  an  alleged  will  of  the  decedent,  he  is  not  entitled 
to  an  allowance  out  of  the  estate  for  expense  and  attorney's  fees  in- 
curred in  doing  so,  whether  he  be  successful  or  unsuccessful/* 

(n.)  Administrator  With  Will  Annexed. —  But  since  an  admin- 
istrator Anth  the  Avill  annexed  stands  substantially  in  the  position  of 


re  Gorkow's  Estate,  20  Wasli.  563,  56 
Pac.   385. 

[e]  Where  the  contestant  is  also 
named  as  executor  in  another  'will 
which  he  unsuccessfully  presents  for 
probate  in  good  faith  iu  the  contest 
proceedings,  he  is  entitled  to  his  costs 
out  of  the  estate.  McNaughton  v.  Mc- 
Gregor, 133  Wis.  494,  113  N.  W.  956. 
Wis.  St.,  1919,  §  4041a. 

50.  Singer  t\  Taylor,  91  Kan.  190, 
137  Pac.  931,  Ann.  Cas.  1915C,  713. 

51.  In  re  Lynch 's  Will,  163  Wis. 
466,  157  N.  W.  557,  construing  statutes. 

[a]  Under  a  statute  providing 
among  other  things  that  "if  the  will 
be  sustained  the  court  may  assess  costs 
against  the  contestant,  which  costs  may 
in  the  discretion  of  the  court  include 
a  reasonable  attorney's  fee,"  the  as- 
sessment of  costs  against  an  unsuccess- 
ful contestant  is  discretionary',  but 
where  the  latter,  being  the  beneficiary 
under  an  earlier  will  makes  a  strong 
showing  justifying  a  contest  it  may 
be  an  abuse  of  discretion  to  tax  costs 
against  him.  In  re  Eichler's  Estate, 
102  Wash.  497,  173  Pac.  435,  holding 
the  facts  showed  an  abuse  of  discretion. 

52.  Tn  re  Smith's  Estate,  165  Towa 
614,  146  N.  W.  W6;  McCormick  r.  El- 
sea,  107  Va.  472,  .5!)  S.  E.  411.  See  Tn  re 
Kite's  Estate,  155  Oal.  448,  101  Pac. 
448;  Tn  re  Estate  of  Berry,  154  Towa 
301,  134  X.  W.  867. 

fa]  "Ordinarily  the  devolntion  of 
the  property  is  so  directed  by  will  that 
this  will  be  aceomj>lislied  by  charging 
expenses  of  proponnnts  when  Kucces''- 
ful  against  the  estate.  Sometimes  this 
is  not  so,  and  when,  as  here,  some  tak- 

20 


ing  under  the  will  are  greatly  benefited 
by  its  admission  to  probate,  and  this 
is  to  the  disadvantage  of  others  who 
have  contested  such  admission,  there 
is  no  tenable  ground  on  which  to  base 
the  assessment  of  the  expenses  entirely 
against  the  estate,  and  thereby,  in  ad- 
dition to  those  incurred  by  contestants, 
add  a  portion  of  the  expenses  of  their 
adversaries  to  the  burden  they  must 
bear."  In  re  Smith's  Estate,  165  Iowa 
614,  146  K  W.  836. 

[b]  Where  the  widow's  share  of  the 
estate  cannot  be  affected  by  the  con- 
test, it  should  not  be  charged  with  any 
part  of  the  expense.  In  re  Estate  of 
Smith,  165  Iowa  614,  146  N.  W.  83C. 

[c]  Where  the  contest  affects  tlie 
personal  interests  of  the  executor,  the 
court  may  apportion  the  counsel  fees  by 
allowing  only  a  portion  of  them  as  a 
charge  against  the  estate.  Roll  r.  Mia- 
son,  9  Ind.  App.  651,  37  N.  E.  298.  Com- 
pare Ex  parte  Landrum,  69  S.  C.  136, 
48   S.   E.   47. 

53.  Walker  v.  Waters,  118  Md.  203, 
84   Atl.  466. 

54.  Cal. —  In  re  Parsons'  Estate,  65 
•Cal.  240,  3  Pac.  817.  Conn. —  Brown  r. 
Eggleston,  53  Oonn.  110,  2  Atl.  321. 
Ga.^  Lester  r.  Mathews,  56  Ga.  65,'5, 
tempornrv  administrator.  111. — Meek 
r.  Allison,  (i7  111.  46.  la.— In  re  Bnl- 
ton's  Estate,  18.-^  Towa  101.1,  168  N.  W. 
332.  Ky. —  Tnvlor  r.  Minor,  90  Ky. 
544  14  S.  W'.'  .'i44.  But  see  Turner's 
Guardian  r.  TCing,  98  E:y.  2.'i3.  .12  S.  W. 
941,  33  S.  W.  40.'i.  Md. —  TLnrrison  r. 
mark,  9r,  Md.  308,  .^2  Atl.  514  (tem- 
porary adtministrator);  Dalrymplo  V. 
r.amble,  68  Md.  156,  11  Atl.  718.  See 
Kocnig  v.  Ward,  104  Md.  564,  65  Atl. 
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an  cxoontor.  the  rnlos  as  to  tlit>  allowanoo  of  costs  and  attornoy's  f(>es 
out  of  tlie  estate  in  his  case  are  in  fj:i'neral  the  same  as  where  an 
executor  is  involved.''' 

f.  Ounrdinu  Ad  Lilcni.  —  Casts  and  compensation  out  of  the  estate 
to  the  jruardian  ad  litem  of  an  infant  necessary  party  are  provided 
for  in  tlie  discretion  of  the  court  under  some  statutes;^"  and  it  has 
b«'en  held  they  may  he  taxed  asiainst  the  party  whose  action  ncces- 
sxtates  the  appointment  even  though  the  statute  does  not  specifically 
provide  for  them.°^ 

gr.  Witness!  Ffr.<?.  —  Fees  to  witnesses  not  called, ^^  or  to  expert  wit- 
nesses,''^ niay,  under  proper  circumstances,  be  included  in  the  allow- 
ance of  costs  and  expenses. 

h.  On  Appcal.^'^  —  The  allowance  of  costs  and  counsel  fees  on  ap- 
peal depend  largely  on  the  statutes  and  follow  somewhat  the  same 
principles  that  govern  the  lower  court."^  It  may  depend  upon  whether 
the  jurisdiction  is  de  novo  or  strictly  appellate."^  In  some  states  if 
the  executor  appeals  from  a  judgment  against  the  will  he  takes  his 
chances  and  if  he  is  unsuccessful  he  must  stand  the  expense.*'^  But 
in  others  if  he  has  reasonable  ground  for  appealing  to  sustain  the  will 
he  will  be  allowed  his  costs  and  attorney's  fees  out  of  the  estate,'^*  and 


345.     Mass. —  Edwards  r.   Ela,  5  Allen 
87. 

55.  D.  C. —  Melntire  r.  Mclntire,  14 
App.  Cas.  337.  111.— ■  Butler  v.  Bocock, 
IGU  111.  App.  501.  Ky.— Wilson  v.  Wil- 
son, 1S8  Ky.  53,  221  S.  W.  874;  Sims 
r.  Birdsong's  Admr.,  21  Ky.  L.  Eep.  75, 
50   S.  W.  993. 

56.  Will  of  Griffith,  1G5  Wis.  601, 
163  X.  W.  138. 

57.  See  infra,  this  note. 

[a]  Fees  to  a  guardian  ad  litem  of 
infant  defendant  appointed  by  county 
court  and  reappointed  by  circuit  court 
on  appeal  by  the  contestant  are  prop- 
erly taxed  against  contestant  in  a  de- 
cree probating  the  will,  even  though 
not  specifically  authorized  by  statute. 
Every  court  has  inherent  power  to  and 
must  appoint  a  guardian  ad  litem  for 
a  necessary  infant  party.  Since  it 
■would  be  unreasonable  to  hold  that 
such  a  guardian  must  act  without  com- 
pensation, there  is  no  reason  why  the 
party  seeking  relief  should  not  be  re- 
quired to  pay  fees  necessitated  by  his 
action.  Flvnn  v.  Flynn,  283  111.  206, 
119   X.    E.  304. 

58.  Eodnev  r.  Burton,  4  Bovee  (Del.) 
171,   86  Atl.   826. 

59.  In  re  Tipper's  Estate,  88  N.  J. 
Eq.  307.  102  Atl.  ^97. 

60.  Eeview  of  decree  as  to  costs, 
see  supra,    I,   G,   10,   a. 
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61.  See  supra,  this  section  and  the 
following:  Cal. — In  re  Scott,  1  Cal. 
App.  740,  83  Pac.  85.  Del.— In  re  Sal- 
mon's Will,  7  Boyce  446,  108  Atl.  93, 
same  rule  in  superior  and  in  register's 
and  orphans'  court.  Ind. —  Westfall  v. 
Wait,  165  Ind.  353,  73  N.  E.  1089,  6 
Ann.  Cas.  788.  Me. —  Alvord  v.  Stone, 
78  Me.  296,  4  Atl.  697.  Mich.— In  re 
Kempf's  Appeal,  53  Mich.  352,  19  N. 
W.  31.  Mass.— Chapin  v.  Miner,  112 
Mass.  269.  Neb. —  Coulton  v.  Pope,  77 
Xeb.  882,  110  X.  W.  630.  N.  Y.— In 
re  Drake's  Will,  45  App.  Div.  206,  60 
X.  Y.  Supp.  1020.  Wis.— In  re  Bilty's 
Will,  176  X.  W.   220. 

[a]  Where  the  statute  provides  that 
any  court  of  record  on  a  contest  there- 
in may  imake  such  an  allowance,  the  su- 
preme court  may  allow  proponent  an 
attorney's  fee  for  services  in  that 
court.  In  re  Bean's  Estate,  159  Wis. 
67,  149  X.  W.  745  (noticing  the  amend- 
ment of  the  statute  making  this  possi- 
ble); In  re  Belty's  Will  (Wis.),  176  N. 
W.  220. 

62.  (See  In  re  Queen's  Estate,  82  N. 
J.  Eq.  588,  89  Atl.   860. 

63.  Butler  v.  Bocock,  160  111.  App. 
501.  See  also  Godfrey  v.  Phillips,  209 
111.  584,  71   X.    E.   19. 

64.  Gardner  t-.  Moss,  123  Ky.  334, 
96  .S.  W.  461;  Sims  r.  Birdsong's  Admr., 
21  Ky.  L.   Kep.  75,  50  S.  W.  993.     See 
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he  may  defend  an  appeal  from  a  decree  probating  the  will,  with  funds 
of  the  estate  if  he  acts  in  good  faith.^^  So  also  the  contestant  may 
be  allowed  counsel  fees  under  some  circumstances.®® 

i.  As  Against  Creditors  of  Estate.  —  Since  creditors  are  not  inter- 
ested in  a  contest  between  the  heirs  and  legatees,  attorney's  fees  in 
such  a  contest  cannot  be  charged  against  the  estate  to  the  detriment 
of  creditors.®^ 

5.  Procedure.  —  a.  Generally.  —  Attorney's  fees  where  charged 
against  the  estate  are  not  generally  taxable  as  costs  in  the  contest 
proceedings,  unless  the  statute  permits  it,  but  are  allowed  as  part  of 
the  expense  of  administration  f^  in  which  ease  they  cannot  be  awarded 
until  the  final  termination  of  the  contest,  and,  if  an  appeal  has  been 
taken,  until  after  the  appeal  is  determined.®^  But  in  some  states  the 
application  for  an  allowance  of  attorney's  fees  may  be  made  in  the 
contest  proceedings,^"  or  the  statute  provides  for  them  as  taxable 
costs,^^  or  after  probate  an  order  may  be  made  by  the  probate  court 
appropriating  a  reasonable  amount  for  counsel  fees  in  defense  of  the 
will  against  a  caveat."  Ordinarily  it  is  the  party  rather  than  his 
counsel  who  is  entitled  to  the  allowance  of  attorney's  fees,^^  though 
it  has  been  held  that  the  attorney  himself  may  ask  for  the  allowance.''* 


Baldwin's  Exrs.  v.  Barber's  Exrs.,  148 
Ky.  370,  146  S.  W.  1124;  Massicotte  v. 
Methot,  87  X.  J.   Eq.  269,  99  Atl.  603. 

65.  Hazard  r.  Engs,  14  E.  I.  5, 
where  it  was  sought  to  enjoin  the  ex- 
penditure of  estate  funds,  pending  the 
appeal. 

66.  [a]  "The  established  rule  is, 
where  the  contestant  of  a  will  has 
acted  in  good  faith  in  taking  an  ap- 
peal to  this  court,  and  the  questions 
of  law  or  fact  involved  are  worthy  of 
consideration,  to  order  the  costs  taxed 
against  such  contestant  paid  out  of  the 
estate."  In  re  Biltv's  Will  (Wis.), 
176  X.  W.  220. 

67.  Hamilton  V.  Shillington,  19  App. 
Cas.  (D.  C.)   268. 

68.  Mich.— Tn  re  Quinn's  Estate,  179 
Mich.  61,  146  N.  W.  297.  Neb.— 
Clark  V.  Turner,  50  Xeb.  290,  69  X.  W. 
843,  38  L.  R.  A.  433.  N.  Y.— Senter 
V.  Pethcram,  64  Misc.  294,  118  X.  Y. 
Supp.  347.  Wis.— Fox  v.  Martin,  108 
Wis.  99,  84  X.   W.  23. 

Soc  Tn  re  llitclilor's  Will,  25  Masc. 
36o,  55   X.  Y.   Supp.    G12. 

69.  Estate  of  Berthol,  163  fnl.  343, 
125  Par.  750  Ccontest  before  probate); 
In  re  .Tones'  Estate,  166  Cal.  147,  1.35 
Pac.  293  Ccontost  after  probate);  In 
re  Yoell's  Estate,  160  Cal.  741,  117  Pac. 
1047;  Henry  v.  Superior  Court,  93  Cal. 


569,  29  Pac.  230;  Kengla  v.  Randall, 
22  App.  Cas,  (D.  C.)  463.  But  see  In 
re  Shanks'  Will  (Wis.),  179  X.  W.  74V. 
fa]  Ad  order  directing  the  special 
administrator  to  pay  out  of  the  estate 
a  specified  amount  to  cover  the  expense 
of  a  pending  contested  application  for 
the  probate  of  an  alleged  will  of  the 
decedent,  is  illegal.  Henry  v.  Superior 
Court,  93  Cal.  569,  29  Pac.  230. 

70.  McMillen's  Exrs.  v.  McElroy, 
186  Ky.  644,  217  S.  W.  927.  But  see 
Gilbert  v.  Bartlett,  9  Bush  (Ky.)  49, 
as  to  an  allowance  for  attorney's  fees 
in    case    probate   is    denied. 

71.  See  the  statutes. 

72.  Compton  r.  Barnes,  4  Gill  (Md.) 
55,  45  Am.  Dec.    115. 

73.  Cal.- In  re  Hite's  Estate,  153 
Cal.  448,  101  Pac.  448;  Henry  r.  Supe- 
rior Court,  93  Cal.  569,  29  Pac.  230. 
Neb. —  Atkinson  r.  May's  Estate,  57 
Xeb.  137,  77  X.  W.  343.  N.  Y.— In 
re  Hitchler's  Will,  25  Misc.  36.5,  55 
X.  Y.  Supp.  642, 

74.  McAfillen  Is  Exrs.  v.  McElroy, 
186  Ky.  644,    217  S.  W.  927. 

fa]  Only  by  Statute. —  Tn  re  Hite's 
Estate,  inn  Cnl.    IH,    101    T'ac.  44^. 

rbl  The  court  has  the  power  to  de- 
termine how  the  question  shall  be  heard 
and  determined.  McMillen's  Exrs.  V. 
McElroy,   186   Ky.  644,  217    S.  W.  927. 
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Tlie  allowanco  shouUl  not  be  made  without  notice." 

1>.  Dttermininii  I'artirs  Good  Faith.  —  Ordinarily  the  court  is 
grovorned  by  the  verdii-t  or  lindin^s  as  to  the  facts  bearinp^  upon  a 
party's  jj:ood  faith, '''  though  there  is  authority  to  the  contrary," 

6.  Security  for  Costs.  —  Security  for  costs  may  be  required  of  a 
contestant  in  some  jurisdictions,"  particluarly  in  the  case  of  nonresi- 
dents."" but  in  the  absence  of  statute  authorizing^  it,  security  cannot 
be  retiuiri'd.""  and  a  contest  after  prol)ate  is  not  an  action  witliin  tho 
meaning  of  a  statute  requiring  security  in  actions  by  nonresidents.^^ 

I.  Conclusiveness  and  Effect  of  Adjudication.  —  1.  Gener- 
ally, —  Under  the  modern  statutory  probate  systenii  the  decree  in  pro- 
bate proceedings,  subject  to  the  limitations  herein  and  elsewhere  dis- 
cussed, is  conclusive  and  not  subject  to  review  except  in  the  manner 
and  within  the  time  prescribed  in  the  statutes.^-    This  rule  applies  as 


75.  McMillen's  Exrs.  -i?.  McElroy, 
1S6  Kv.  644,  217  S.  W.  927;  In  re  Bud- 
lonp,  33  Him  (N.  Y.)  235,  affirmed,  100 
N.  Y.  203,  3  N.  E.  334.  See  generally 
the  title  "Costs." 

76.  Alexander  v.  Bates,  127  Ala. 
32S,  2S  So.  415,  successful  defense  of 
will  conclusively  shows   good  faith. 

[a J  The  court  must  act  upon  the 
facts  as  found  by  the  jury — ^it  can  not 
assume  that  they  are  unsupported  by 
the  evidence  or  affected  by  error.  In  re 
Jones'  Estate,  166  Cal.  147,  135  Pac. 
293. 

77.  Parker  v.  Leighton,  131  Md. 
407,  102  Atl.  552;  Glass  r,  Ramsay,  9 
Gill  (Md.)   456. 

78.  See  the  statutes  and  Harrison 
V.  Stanton,  146  Ind.  366,  45  N.  E.  582; 
Coffman  v.  Reeves,  62  Ind.  334.  Gro- 
ver's  Succession,  49  La.  Ann.  1050,  22 
So.  313,  See  generally  the  title  "Se- 
curity for  Costs." 

79.  Rainer  v.  McElroy,  20  Ala.  347; 
In  re  Barr's  Will,  11  Ohio  Dee.  (Re- 
print)   910,  30  WTtly,  L,  Bui,   386, 

80.  In  re  Joseph's  Estate,  118  Cal. 
660,  50  Pac.  768;  Cash  v.  Lust,  142  Mo. 
630,  44  S.  W.  724,  64  Am.  St.  Rep.  576. 

81.  In  re  Joseph's  Estate,  118  Cal. 
660.  .50  Pac.  768. 

82.  Ala. — Goodman  v.  Winter,  64 
Ala.  410,  38  Am.  Rep.  13.  Ind.— Cun- 
ningham r.  Tulev,  1.54  Ind.  270,  56  N. 
E.  27.  Ky.— Abbott  v.  Traylor,  U 
Bush  335.  Me. —  In  re  Thompson,  116 
Me.  473,  102  Atl.  303.  Md.— Bradley 
V.  Bradley,  119  Md.  645,  87  Atl.  390. 
Mass. — Dublin  v.  Chadbourn,  16  Mass. 
433.  Minn.— State  v.  Bohl,  144  Minn. 
437,  175  X.  W.  915.     Mo.— Stevens  r.J 
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Larwill,  110  Mo.  App.  140,  84  S.  W. 
113.  Mont. —  In  re  Murphy's  Estate, 
57  Mont.  273,  188  Pac.  146.  Neb.- In 
re  Kelly's  Estate,  103  Neb.  513,  172 
N.  W.  758,  175  N.  W.  653;  Andersen 
r.  Andersen,  69  Neb.  565,  96  N.  W.  276. 
N.  Y.— Wadsworth  v.  Hinchcliff,  218 
N,  Y,  589,  113  N.  E.  488.  N.  C— Mc- 
Clure  V.  Spivey,  123  N.  C.  678,  31  S.  E. 
S57.  Pa. — 'Stout  V.  Young,  217  Pa. 
427,  66  Atl.  659;  In  re  Shoenbergcr 's 
Estate,  139  Pa.  132,  20  Atl.  1050.  S.  D. 
State  V.  Nieuwenhuis,  178  N.  W.  976. 
Tex. —  Masterson  v.  Harris,  107  Tex. 
73,  174  S.  W.  570;  Box  v.  Lawrence, 
14  Tex.  545;  Glover  v.  Coit,  36  Tex. 
Civ.  App.  104,  81  S.  W.  136. 

See  infra,  tliis  section  and  generally 
the  titles  "Judgments;"  "Res  Judi- 
cata." 

[a]  Reviewed  Only  by  Appeal  or  by 
Statutory  Contest. — Kaplan  v.  Cole- 
man, 180  Ala.  267,  60  So.  885.  See 
supra,  I,   C,   8;   I,  D,   3;   I,   G. 

[b]  Probate  (1)  of  a  Codicil. — 
Manship  v.  Stewart,  181  Ind.  299,  104 
N.  E.  505;  In  re  Bracken's  Estate,  138 
Pa,  104,  22  Atl.  20.  (2)  An  adjudica- 
tion that  the  "will"  was  "duly 
proved"  by  the  oath  of  specified  wit- 
nesses part  of  whom  were  witnesses  to 
the  will  proper  and  part  to  the  codicils 
is  a  sufficient  recognition  of  the  codi- 
cils and  the  probate  thereof.  In  ro 
Parham's  Will,  178  N.  C.  106,  100  S. 
E.   260. 

fc]  Since  the  probate  of  a  will  i3 
a  proceeding  in  rem,  n  decree  or  judg- 
iment  grnntiiig  |>rol)a1e  has  the  force 
and  effect  usually  attributed  to  adju- 
dications in  rem.  Frederick  v.  Wil- 
bourne,  198  Ala,  137,  73  So.  442. 
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well  to  proceedings  in  common,®^  as  well  as  solenm  forni,^*  and  even 
though  the  proceedings  are  before  the  clerk  and  ex  parte,^^  or  before 
a  register  of  wills. ^"^  In  some  jurisdictions,  however,  probate  in  com- 
mon form  is  not  conclusive,^^  and  obviously  it  is  not  conclusive  in  the 
contest  proceedings  provided  by  statute,^^  except,  under  some  statutes, 
as  to  those  persons  who  actually  opposed  the  probate.^^ 

2.  Matters  Concluded.  —  The  decree  is  conclusive  as  to  all  matters 
which  were,  or  might  have  been  made  grounds  of  opposition  to  the 
probate  or  of  contest  thereafter  within  the  prescribed  time.^°  Thus  it 
is  conclusive  as  to  the  validity  of  the  execution  of  the  A\dll  even  though 
the  record  show  its  invalidity  in  this  respect,^^  and  as  to  all  other 
matters  essential  to  the  validity  of  the  instrument  as  a  testamentary 
act,^-   including  the  question  whether  it  has  been  subsequently  re- 


83.  U.  S.— Thomas  Kay  Woolen 
Mill  Co.  r.  Sprague,  259  Fed.  338.  Ark. 
Pope  v.  Wilson,  128  Ark.  640,  194  S. 
W.  706.  Ga. —  Gordon  v.  Spellman,  145 
Ga.  682,  89  S.  E.  749,  Ann.  Cas.  1918A, 
852;  Skinner  v.  Phillips,  142  G-a.  405, 
83  S.  E.  121;  Sutton  v.  Hancock,  118 
Ga.  436,  45  S.  E.  504.  Mo.— Jourden 
V.  Meier,  31  Mo.  40.  N.  C. —  Edwards 
V.  White,  103  S.  E.  901  (citing  and  dis- 
cussing local  cases) ;  Starncs  f.  Thomp- 
son, 173  N.  C.  466,  92  S.  E.  259.  Ore. 
Mansfield  v.  Hill,  56  Ore.  400,  107  Pac. 
471,  108  Pac.  1007.  Tenn.— Reaves  v. 
Hagcr,  101  Tenn.  712,  50  S.  W.  760. 
Wash. —  In  re  Hosheid's  Estate,  78 
Wash.  309,  139  Pac.  61;  Horton  v.  Bar- 
to,  57  Wash.  477,  107  Pac.  191,  135  Am. 
St.  Eep.  999. 

84.  Sutton  v.  TTancock,  118  Ga.  436, 
45  S.  E.  504;  Hightower  r.  Williams, 
104  Ga.  608,  30  S.  E.  862;  State  r.  Lan- 
caster, 119  Tenn.  638,  105  S.  W.  858,  14 
Ann.  Oas.  05:!,  14  L.  R.  A.  (X.  S.)   991. 

[a]  "Apparently  the  only  differ- 
ence between  the  finality  of  probate  in 
solemn  form  and  probate  in  common 
form  is  as  to  the  time  when  the  pro- 
bate becomes  conclusive.  Probate  in 
solemn  form  becames  conclusive  upon 
rendering  the  decree  to  that  effect,  be- 
cause it  is  upon  notice  to  all  who  are 
interested.  Probate  in  common  form 
becomes  equally  conclusive  upon  the 
expiration  of  the  time  fixed  by  the 
statute  for  contesting  the  will  ai?tcr  its 
probate,  except  as  to  certain  persons 
under  disability."  In  re  Hoscheid's 
Estate,  78  Wash.  309,  139  Pac.  61,  quo- 
ting Horton  v.  Barto,  57  Wash.  477, 
107   Pac.  191,  135    .Am.  St.  Rep.  !(99. 

85.  Edwards  v.  White  (N.  C),  103 
6.  E.  901;  Holt  r.  Ziglar,  163  N.  C.  390, 


89  S.  E.  805;  Queeusbury  v.  Vial,  123 
Va.  219,  96  S.  E.  173;  Saunders  v. 
Link,  114  Va.  285,  76  S.  E.  327. 

As  to  persons  concluded,  see  infra, 
I,  I,  4. 

86.  The  register's  decree  is  conclu- 
sive except  upon  direct  attack,  Zeig- 
ler  V.  Storey,  220  Pa.  471,  69  Atl.  894, 
17   L.  R.  A.  (TSr.  S.)  878. 

87.  See  the  statutes  and  Succession 
of  Manion,  143  La.  799,  79  So.  409,  cit- 
ing local  cases.  See  also  the  following: 
111.— Ferguson  v.  Hunter,  7  111.  657. 
Miss. — Young  V.  Wark,  76  Miss.  829, 
25  So.  660;  Tucker  v.  Whitehead,  59 
Miss.  594;  Cowden  r.  Dobvus,  5  Snied. 
&  M.  82.  N.  H.—  Gray  v."  Gray,  60  N. 
H.   28. 

88.  Bowling  v.  Gilliland,  275  111.  76, 
113  N.  E.  987;  Burns  r.  Travis,  117 
Ind.   44,   18   N.   E.   45. 

89.  See  the  statutes,  and  supra,  I, 
G,  3,  g,  (II). 

90.  Cal.— Tracy  v.  Muir,  151  Cal. 
363,  90  Pac.  832.  121  Am.  St.  Rep.  117. 
Ga.— Sutton  r.  Hancock,  118  Ga.  436, 
45  S.  E.  504.  Minn.— State  v.  Bohl,  144 
Minn.  437,  175  N.  W.  915.  Wash.— In 
re  Hoscheid's  Estate,  78  Wash.  309,  139 
Pac,  61, 

91.  .See  infra,  I,  I,  5, 

92.  Ala. —  Goodman  r.  Winter,  64 
Ala.  410,  38  Am.  Rep.  13.  HI.— Dibble 
V.  Winter,  247  111.  243,  251,  93  N.  E. 
145.  Ky. —  Miller  i\  Keown,  176  Ky. 
117,  195  S.  W.  430;  Harl  v.  Vairin's 
Exr.,  175  I\y,  468,  194  S,  W.  546;  Lind- 
sav's  Heirs  v.  McGormack,  2  A.  K. 
Marsh.  229,  12  Am.  Dec,  387.  N.  H.— 
Cutter  r.  Butler,  25  N.  H.  343,  57  Am. 
Dec.  330;  Poplin  r.  Hawke,  8  N.  H.  124. 
N.  C. —  .TenkinH  r.  .Teiikins,  96  N.  C. 
254,  2  S.  E,  522,     Tenn.—  Reaves  v.  Ha- 
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xokod.^^  It  is  an  ndjudioation  of  jurisdiction  over  tho  will,"*  and  is 
t'DUclusivo  as  to  tlio  testator's  domieilo  or  residence,'"'  or  as  to  the  situa 
01"  the  necessary  property.''"  Like  any  other  jiidixment,  liowever,  it  is 
conclusive  only  as  to  those  matters  Avhii-h  the  court  has  jui-isdiction  to  ad- 
judicate in  tliat  procei'diuir."^     Since  ordinarily  the  only  issues  which 


por.  101  TiMin.  712.  50  S.  W.  7(>0.  Va.— 
Quociisburv  r.  Vial,  123  Va.  LM9,  90  S. 
E.  173. 

[a]  Genuineuess  of  Instrument. — 
Tracv  r.  ^Uiir,  51  €al.  303,  90  Pac.  832, 
121  Am.  St.  Rep.  117. 

fb]  Testamentary  character  of  the 
instrument  is  cuiK'hisively  determined 
bv  probate,  until  probate  is  revoked. 
Ala.— Matthews  r.  MeDade,  72  Ala. 
377.  Haw. —  Pupuka  v.  Maiwela,  6 
Haw.  367.  Md. —  Bradley  v.  Bradley, 
119  Md.  645,  87  Atl.  390.  Tenn.— 
Eeaves  v.  Hager,  101  Tenn.  712,  50  S. 
VT.  760. 

[c]  Testamentary  Capacity  of  Tes- 
tator.—  Ala. —  Brock's  Admr.  v.  Frank, 
51  Ala.  85.  Cal. —  Clapp  v.  A'atcher, 
9  Cal.  App.  462,  99  Pac.  549.  Conn.— 
Delehanty  v.  Pitkin,  76  Conn.  412,  56 
Atl.  8S1,  writ  of  error  dismissed,  199 
U.  S.  602,  26  Sup.  Ct.  748,  50  L.  ed. 
328.  But  see  Dickinson  v.  Hayes,  31 
Conn.  417.  Del. — Roach  v.  Martin,  1 
Harr.  548,  2Si  Am.  Dec.  746.  lU.— 
Dibble  v.  Winter,  247  111.  243,  93  N. 
E.  145.  Ind. — Johnson  v.  Culver,  110 
Ind.  278,  19  N.  E.  129.  Mass.— Sly  v. 
Hunt,  159  Mass.  151,  34  N.  E.  187,  38 
Am.  St.  Rep.  403,  21  L.  R.  A.  6S0; 
Parker  r.  Parker,  11  Cush.  519.  N.  C. 
Varner  v.  Johnston,  112  N.  C.  570,  17 
S.  E.  483.  Vt. —  Vermont  Bapt.  State 
Convention  v.  L/add's  Estate,  59  Vt.  5, 
9   Atl.   1. 

fd]  Ahsence  of  Fraud  and  Undue 
Influence. —  111. —  Bowen  f.  Allen,  113 
111.  53,  55  Am.  Rep.  398.  Miss.— 
Schlottman  v.  Hoffman,  73  Miss.  188, 
18  So.  893,  55  Am.  St.  Rep.  527.  N.  H. 
Glover  r.  Baker,  76  N.  H.  393,  83  Atl. 
916.  N.  Y.— Post  1).  Mason,  91  N.  Y. 
539,  43  Am.  Rep.  689. 

[e]  Assent  of  husband  to  will  of 
married  woman.  Cutter  v.  Butler,  25 
N.  H.  343,  57  Am.  Dee.  330. 

93.  Cal.— Clapp  v.  Vatcher,  9  Oal. 
App.  4G2,  99  Pac.  549.  Conn.— Dele- 
hanty V.  Pitkin,  76  Conn.  412,  56  Atl. 
881,  writ  of  error  dismissed,  199  U.  S. 
602,  26  Sup.  Ct.  748,  50  L.  ed.  328.  Ga. 
Sutton  V.  Hancock,  118  Ga.  436,  45  S. 
E.  504.     m.— Bowen   c.  Allen,  113  111. 
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53,  55  Am.  Rep.  308,  by  subsequent 
marriage.  Ind. — Burns  r.  Travis,  117 
lad.  44,  18  N.  E.  45.  Wis.— Dicke  V. 
Wagner,  95  Wis.  260,  70  N.  W.   159. 

I  a]  Birth  of  Issu©  subsequent  to 
execution  of  the  will,  though  it  re- 
vokes tlie  will,  cannot  be  urged  collat- 
erally to  defeat  a  decree  of  i)robate. 
Barton  v.  Johnson,  137  Ga.  332,  73  S. 
E.  516.  But  see  In  re  Baum's  Estate, 
260  Pa.  33,  103  Atl.  614. 

By  later  will,  see  infra,  1,  C,  0. 

94.  In  re  James'  Estate,  38  S.  D. 
107,  160  N.  W.  525;  Salmon  v.  Huff,  9 
Tex.  Civ.  App.  164,  28  S.  W.  1044.  But 
see  infra,  I,  I,  5. 

95.  U.  S.— Palmer  v.  Bradley,  142 
Fed.  193,  affirmed,  154  Fed.  311,  83  C. 
C.  A.  231.  Cal.— In  re  Dole's  Estate, 
147  Cal.  188,  81  Pac.  534.  Colo.— Cor- 
rigan  v.  Jones,  14  Colo.  311,  23  Pac.  913. 
Fla. — Torrey  v.  Bruner,  60  Fla.  365, 
53  So.  337.  Md. — Harding  v.  Schapiro, 
120  Md.  541,  87  Atl.  951;  Stanley  v. 
Safe-Dep.  &  Tr.  Co.,  87  Md.  450,  40 
Atl.  53.  N.  Y.— Bolton  v.  Schriever, 
135  N.  Y.  65,  31  N.  E.  1001,  18  L.  R. 
A.  242;  Bumstead  v.  Read,  31  Barb.  661.' 
Ohio. — Wilberding  v.  Miller,  88  Ohio 
609,  106  N.  E.  665,  L.  R.  A.  1916A,  718. 
R.  I.—  Thornton  v.  Baker,  15  R.  I.  553, 
10  Atl.  617,  2  Am.  St.  Rep.  925.  Wis.— 
Tn  re  Durkee's  Will,  164  Wis.  41,  159 
X.  W.  555;  In  re  Slinger's  Will,  72  Wit. 
22,  37  N.  W.  236. 

Compare  Smith  v.  Smith's  Exr.,  122 
Va.  341,  94  S.  E.  777. 

fa]  Surrogate's  adjudication  as  to 
deceased's  domicile  in  the  state,  that  he 
died  possessed  of  certain  personal  ei- 
tate  and  left  the  will  probated,  can- 
not be  collaterally  attacked.  Flatauer 
r.  Loser,  211   N.  Y.  15,  104  N".  E.  112.3. 

[b]  Where  it  does  not  appear  upon 
which  ground  jurisdiction  was  assumed, 
the  judgment  conclusively  adjudicates 
jurisdiction  but  not  the  residence  of 
the  testator.  In  re  .Tames'  Estate,  38 
S.   D.   107,    160   N.   W.   52.5. 

96.  Shoenberger's  Estate,  139  Pa. 
132,  20  Atl.  1050;  Smith  r,.  Henning, 
10  W.  Va.  596. 

97.  U.  S.— Robertson  v.  Pickrell,  100 
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can  be  made  in  a  probate  proceeding  are  those  going  to  the  factum 
of  the  -u-ill,^®  the  adjudication  is  limited  in  its  scope  and  effect  to  such 
matters  and  is  not  conclusive  as  to  any  other  matters  such  as  the 
validity  and  effect  of  the  provisions  of  the  will  and  the  rights  of  the 
parties  under  it,^^  or  the  rights  of  other  persons  by  virtue  of  a  con- 
tract with  the  testator  to  make  a  will  in  their  favor.^  As  already 
indicated,  however,  in  some  states  the  issues  are  or  may  be  broadened 
to  include  other  matters  such  as  the  validity  of  the  provisions  of  the 
will. 2 

3.     Personalty  and  Realty.  —  Under  the  ecclesiastical  practice  the 
decree  affected  personalty  only,^  but  under  most  modern  statutes  it  la 


U.  S.  608,,3  Sup.  Ct.  407,  27  L.  ed.  1049, 
execution  in  conformity  with  the  laws 
of  another  state.  la. — In  re  Tinsley'g 
Will,  174  X.  W.  4.  Mich.— Shepard  v. 
Shepard,  164  Mich.  183,  129  N.  W.  201. 
Minn.— State    v.   Bohl,    144    Minn.    437, 

175  N.  W.  915,     Okla.— Letts  v.  Letts, 

176  Pac.  234.  Pa^ — In  re  Carson's  Es- 
tate,  241  Pa.  117,  88  Atl,  311. 

Compare  infra,  I,  I,  5. 
[a]  "The  probate  is,  of  course,  con- 
clusive only  as  to  matters  within  the 
jurisdiction  of  the  register,  and  not  as 
to  the  effect  of  testamentary  provisions 
which  depend  on  matters  dehors  the 
record,  as  the  validity  of  a  gift  to  char- 
ities (Hegarty's  Appeal,  75  Pa.  503), 
or  the  effect  of  a  subsequent  marriage 
of  a  testatrix  (Craft's  Estate,  164  Pa. 
520),  or  the  rights  of  after-born  chil- 
dren (Owens  v.  Haines,  199  Pa.  137)." 
Stout  V.  Young,  217  Pa.  427,  66  Atl. 
659. 

[h]  Widow's  Right  of  Election.— 
S'ince  the  widow  is  not  required  to 
make  her  election  at  or  before  pro- 
bate, the  judgment  is  not  conclusive 
of  her  rights  in  this  respect.  Ilodgkina 
V.   Ashby,   56   Colo.   553,    139    Pac.   538. 

fc]  Rights  of  after-l?om  child  not 
concluded.  In  re  ('raft's  Estate,  164 
Pa.  520,  30  Atl.  493.  Rights  of  pre- 
termitted heir  not  in  issue,  see  supra. 

98.  See  supra,  I,  C,  10,  a;  T,  D,  3, 
m,  (I). 

99.  Ala.— Kaplan  v.  Colaman,  180 
Ala.  267,  60  So.  88.5,  Conn.— In  re 
Bont's  Appeal,  35  Conn.  523.  D.  C— 
Emmons  r.  rjarnett,  7  Mack.  52.  Oa. — 
Worrill  r.  Cjll,  46  Oa.  482.  la.— T'allon 
r.  Chidosfer,  40  Towa  588,  26  Am.  Rep. 
164.  Ky. — Craino  v.  Edwards,  92  Kv. 
109.  17  S.  W.  211;  Mitchell  v.  HoMer, 
8  Bush.  362.  La.— Succession  of  Man- 
ion,  143  La.  799,  79  So.  409.    Maaa.— 


Paine  v.  Price,  184  Mass.  350,  68  N,  E. 
833,  Mich,— Seel  Toms  v.  Williams,  41 
Mich.  552,  2  N.  W.  814.  Minn.— Green- 
wood V.  Murray,  26  Minn.  259,  2  N.  W. 
945.  N.  Y.— In  re  Merriam's  Will,  136 
N.  Y.  58,  32  N,  E.  621.  N,  C— Phifer 
V.  Mullis,  167  N.  C.  405,  S3  S.  E,  582; 
Wood  V.  'Sawyer,  61  N.  C.  251,  268. 
Okla.— Letts  f,  Letts,  176  Pac,  234. 
Pa.— In  re  Carson's  Estate,  241  Pa.  117, 
88  Atl.  311;  Stout  v.  Young,  217  Pa. 
427,  66  Atl.  659;  In  re  Hegarty's  Ap- 
Peal,  75  Pa.  503.  S.  C— Burkett  v. 
Whittemore,  36  S.  C.  428,  15  S.  E.  616. 
Wis.^ones  v.  Roberts,  84  Wis.  465, 
54  N.  W.  917. 

[a]  Not  Even  Against  Proponent. — 
Letts    V.   Letts    (Okla.),    176    Pac,   234. 

[b]  The  probate  of  will  is  conclu- 
sive merely  of  the  factum  of  will  which 
includes  (1)  legal  execution,  (2)  testa- 
mentary capacity,  (3)  presence  or  ab- 
sence of  undue  influence,  fraud  or 
mistake  in  the  execution.  It  does  not 
include  the  validity  or  effect  of  the  pro- 
visions of  the  will.  Trustees  of  Univ. 
of  Ga,  V.  Denmark,  141  Ga.  390,  81  S. 
E.   238, 

1.  Best  V.  Gralapp,  69  Neb,  811,  98 
N".  W.  641,  99  N,  W.  837;  Everdell  r. 
TTill,  58  A  pp.  Div.  151,  68  N.  Y.  Supp. 
719.     See  supra,  I,  C,  10,  a;  infra,  III. 

2.  See  supra,  I,  C,  10,  a  and  In  re 
Murphy's  Estate,  57  Mont.  273,  188  Pac, 
146,   validity   of  trust   provisions. 

[a]  Construction,  validity  and  effect 
of  disposition  of  personalty.  Reynolds 
V.  Reynolds,  224  N.  Y,  429,  121  "N,  E, 
61,  validity  of  trust.  Compare  Bailoy 
r.  Buffalo  L.  Tr.  &  Safe  Dep.  Co.,  213 
N.  Y.  525,  107  N,  E.  1043. 

3.  TT.  S. — Tompkins  r.  Tompkins.  1 
Storv  547,  24  Fed,  Cas.  No,  14,091.  111. 
Dibble  r.  Winter,  247  Til.  243,  257,  93 
N.  E.  145.     Md. Warford  v.  Colvin, 
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conclusive  both  ns  to  personalty  and  realty/  tlionp:h  in  some  jurisdic- 
tions it  is  merely  prima  faeie  evidence  as  to  the  latter.'* 

4.  Persons  Concluded.  —  In  so  far  as  the  proceedings  are  in 
rem."  the  decree  is  binding  and  conclusive  on  all  interested  persons 
whether  or  not  they  are  formally  made  parties  or  participate  in  the 
proceedings,'  though  proceedings  in  common  form  and  ex  parte  do 
not  prevent  interested   persons,  who  were  not  in  fact  parties,  from 


14   M"(i.   532,   553.     N.   J.— Crawford   V. 
Lees,  S4  N.-J.  Eq.  324,  93  Atl.  201. 
See  supra,  I,  A,  2. 

4.  Ala. —  Brock's  Admr.  r.  Frank, 
51  Ala.  So.  Cal.— t»tate  r.  McGlynn,  20 
Cal.  233.  81  Am.  Dec.  118.  HI.— Law- 
rence r.  Lawrence,  255  111.  365,  99  N.  E. 
675.  Ky. —  Davicg  V.  Leete,  111  Ky. 
659.  23  Ky.  L.  Rep.  899,  64  S.  W.  441. 
N.  H. —  Barstow  r.  Sprague,  40  N.  H. 
27.  Pa.-^pp  V.  Chess,  204  Pa.  401, 
54  Atl.  354;  Wall  i;.  Wall,  123  Pa.  545, 
16  Atl.  598,  10  Am.  St.  Rep.  549;  Broe 
r.  Boyle,  108  Pa.  76.  Tenn.— Wright 
r.  Smithson,  7  Lea  12;  Ex  parte  Wil- 
liams, 1  Lea  529.  Va. — Avant  v.  Cook, 
lis  Va.  1,  86  S.  E.  903.  Wash.— In  re 
Hoscheid's  Estate,  78  Wash.  309,  139 
Pac.  61. 

Compare  Dickinson  v.  Hayes,  31 
Conn.  417. 

[a]  In  New  York  probate  is  now 
conclusive  both  as  to  personalty  and 
realty  unless  attacked  in  the  action  to 
contest  provided  by  §  2653a  Code  Civ. 
Proc.  But  prior  to  1910  it  was  conclu- 
sive as  to  personalty  but  only  prima 
facie  as  to  realty.  Wadsworth  v.  Hinch- 
cliff,  218  N.  Y.  589,  113  N.  E.  488,  hold- 
ing probate  conclusive  in  a  partition 
proceeding  brought  under  §  1537  of  the 
code.  See  Allen  v.  Grant,  171  N.  Y. 
Supp.  769. 

5.  See  the  statutes  and  Webb  v, 
Janney,  9  App.  Cas.  (D.  C.)  41;  Bar- 
bour V.  Moore,  4  App.  Cas.  (D.  C.)  535; 
Newman  v.  Smith,  77  Fla.  633,  667,  688, 
82  So.  236;  Thomas  v.  Williamson,  51 
Fla.  332,  40  So.  831;  Belton  v.  Summer, 
31  Fla.  139,  12  So.  371,  21  L.  B.  A. 
146. 

fa]  In  actions  involving  title  to 
realty,  probate  of  will  is  only  prima 
facie  evidence  of  its  execution  and  val- 
idity. Crawford  v.  Lees,  84  N.  J.  Eq. 
324,  93  Atl.  201,  reviewing  N.  J.  stat- 
utes and  decisions. 

[b]  Prima  Facie  Effect.— Where 
statute  gives  a  transcript  of  a  will  duly 
proved  and  recorded,  the  same  eviden- 
tiary effect  in  an  action  involving  title 
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to  real  or  personal  property,  as  the  pro- 
duction and  proof  of  the  original  will, 
testimony  of  the  subscribing  witnesses 
contradictory  to  that  given  by  them 
on  the  probate  of  the  will  does  not  as 
a  matter  of  law  overcome  the  prima 
facie  case  made  by  the  transcript,  but 
the  question  is  one  of  fact  for  the  jury. 
McDevitt  V.  Deacon,  83  N.  J.  Eq.  712, 

85  Atl.  186,  action  of  ejectment. 

6.  See  supra,  1,  A,  5;  I,  D,  3,  d. 

7.  U.  S.— McArthur  v.  Allen,  3  Fed. 
313.  Ala. — Kaplan  v.  Coleman,  180 
Ala.  267,  60  So.  885.  Ky.— Davies  v. 
Leete,  111  Ky.  659,  64  S.  W.  441.  Md..— 
McCambridge  v.  Walraven,  88  Md.  378, 
41    Atl.    928;    McDaniel    v.    McDaniel, 

86  Md.  623,  39  Atl.  423.  Mass.— See 
Bonnemort  v.  Gill,  167  Mass.  338,  45 
N.  E.  768.  Neb.— In  re  Kelly's  Estate, 
103  Neb.  513,  172  N.  W.  758,  175  N.  W. 
653.  N.  Y.— In  re  Wolgemuth,  184  N. 
y.  578,  77  N.  E.  1198.  S.  D.— State  v. 
Nieuwenhuis,  178  N.  W.  976.  Tex.— 
Masterson  v.  Harris,  107  Tex.  73,  174 
S.  W.  570;  Perdue  v.  Perdue  (Tex. 
Civ.  App.),  208  S.  W.  353.  Va.— Saun- 
ders V.  Link,  114  Va.  285,  76  S.  E.  327; 
Connolly  v.  Connolly,  32  Gratt.  (73 
Va.)    657. 

See  DeWitt  v.  Leeper,  209  111.  133, 
70  N.  E.  760,  and  supra  I,  D,  3,  d.  But 
see  Young  v.  Wark,  76  Miss.  829,  25 
So.  660;  Gray  v.  Gray,  60  N.  H.  28. 

[a]  Even  against  persons  not  noti- 
fied and  as  to  whom  no  notice  is  re- 
quired by  statute.  In  re  Horton's  Will, 
217  N.  Y.  363,  111  N.  E.  1066. 

fb]  Probate  is  proceeding  in  rem 
and  binding  on  all  Interested  persona 
who  being  constructively  notified  to 
appear,  might  have  come  in  and  who 
bad  they  cotme  in  would  have  been 
heard  for  or  against  the  will.  In  re 
Allen's  Estate,  176  CaL  632,  169  Pac. 
364. 

Tcf  "It  is  conclusive  on  all  persons, 
whether  under  disabilities  oi  not,  un- 
less contested  in  the  manner  provided 
by  the  act."  Stout  v.  Young,  217  Pa. 
427,  66  Atl.  659.     As  to  extension  of 
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requiring  proof  in  solemn  form  within  the  statutory  period.®  In  some 
jurisdictions  the  judgraent  on  a  will  contest  does  not  bar  another  con- 
test by  persons  who  were  not  made  parties.^  Statutes  usually  provide 
that  persons  under  specified  disabilities  are  not  concluded  from  seek- 
ing the  revocation  of  probate  until  a  given  time  after  their  disability 
is  removed.^" 

5.  Collateral  Attack.  —  The  judgment  probating  or  refusing  pro- 
bate  of  a  will  cannot  be  collaterally  impeached,  whether  for  error  or 
irregularity  or  any  other  matter  which  is  not  ground  for  collateral 
attack  on  the  judgments  of  courts  of  com!petent  jui'isdiction.^^     On 


time   to  persons   under   disabilities   see 
r,  D,  3,  f,   (V). 

[d]  The  surrogate's  decree  as  to  the 
unsoundness  of  decedent's  mind  is  eon- 
elusive  on  all  the  parties,  in  other  pro- 
;eedings  between  them  involving  such 
Banity.  Von  Mever  v.  Varcoe,  106 
Misc.  426,  175  X.  Y.  Supp.  826. 

[e]  Judgment  of  probate  after  con- 
test on  appeal  to  the  district  court,  is 
binding  on  the  world,  although  only  the 
proponents  and  contestants  are  neces- 
sary parties  to  the  appeal.  Bell  r. 
Davis,  43  Okla.  221,  142  Pac.  1011. 

[f]  Conclusive  Upon  State  in  Es- 
cheat Proceedings. — State  v.  Xieuwcn- 
huis   (S.  D.),   ITS   X.  W.  976. 

8.  Ga. — Hooks  v.  Brown,  125  6a. 
122,  .53  S.  E.  583.  N.  C— In  re  Chia- 
man's  Will,  175  N.  C.  420,  95  S.  E. 
769.  S.  C— Mordecai  v.  Canty,  86  S. 
C.  470,  68  S.  E.  1049. 

See  supra,  I,  A,  4. 

9.  See  supra  T,  D,  3,  d. 

[a]  The  Indiana  statute  (Burns 
Ann.  St.  §  3157)  provides  that  the  final 
determination  of  a  will  contest  shall 
not  bar  any  other  person  from  contest- 
ing within  the  statutory  period.  Preb- 
ster  V.  Henderson,  186  Ind.  21,  113  X. 
E.  241,  114  X.  E.  C91. 

10.  See  the  statutes  and  supra,  I,  D, 
3,  f,  (V). 

11.  Ala.— Collum  v.  Price,  185  Ala. 
556,  G4  So.  88;  Kaplan  v.  Coleman,  180 
Ala.  267,  60  So.  885.  Ark.— St.  Joseph's 
Convent  v.  Garner,  66  Ark.  623,  53  S. 
W.  29S.  Cal.— Estate  of  Rvan,  177  Cal. 
598,  171  Pac.  297;  In  re  Davis'  Estate, 
151  Cal.  318,  86  Pac.  183,  90  Pac.  711, 
121  Am.  St.  Rep.  105.  Colo.— In  re 
Hayes'  Estate,  55  Colo.  340,  135  Pac. 
449.  Del.— Doe  v.  Hallowav,  2  Houst. 
527.  Fla.— Thomas  v.  Williamson,  51 
Fla.  3.'!2,  40  So.  831.  Ga.— Gordon  v. 
Spellman,  145  Ga.  682,  89  S.  E.  749, 
Ann.   Cas.    1918A,   852.     HI.— Wetmoro 


V.  Henrv,  259  111.  80,  102  N.  E.  189, 
Ann.  Cas.  1914C,  247;  Dibble  V.  Win- 
ter, 247  111.  243,  263,  93  X.  E.  145; 
Ja.mes  White  Mem.  Home  t\  Price,  195 
111.  279,  62  X.  E.  872.  Ind.— Maiiship 
V.  Stewart,  181  Ind.  299,  104  X.  E.  505; 
Jones  V.  Ehoads,  74  Ind.  510.  Ky. — 
Morrison  v.  Fletcher,  119  Ky.  488,  84 
S.  W.  548,  10  Prob.  Eep.  Ann.  74;  Les- 
lie V.  Maxey,  23  Kv.  L.  Rep.  2435,  67 
S.  W.  839.  Me.— Patten  v.  Tallman, 
27  Me.  17.  Mich. — Johnson  v.  John- 
son, 70  Mich.  65,  37  X.  W.  712.  Minn. 
Lyon  V.  Gleason,  40  Minn.  434,  42 
X.  W.  286.  Mo. — Simpson  r.  Lehmann, 
219  S.  W.  608;  Stowe  v.  Stowe,  140 
Mo.  594,  41  S.  W.  951.  N.  J.— Craw- 
ford v.  Lees,  84  X.  J.  Eq.  324,  93  AtL 
201.  N.  Y.— Flateur  v.  Loser,  211  X.  Y. 
15,  104  X.  E.  1123;  Bensen  v.  Manhat- 
tan E.  Co.,  164  X.  Y.  559,  58  X.  E. 
1085;  Vanderpoel  v.  Van  Valkenburgh, 
6  X.  Y.  190,  198.  N.  C— Starnes  v. 
Thompson,  173  X.  C.  466,  92  S.  E.  259; 
McClure  v.  Spivey,  123  X.  C.  678,  31 
S.  E.  857.  Ohio.- State  ex  rel.  Barbee 
v.  Allen,  96  Ohio  St.  10,  117  X.  E.  13; 
Wilberding  v.  Miller,  88  Ohio  St.  609, 
106  X.  E.  665,  L.  E.  A.  1916A,  718. 
Okla. — Cooper  v.  Xewcomb,  174  Pac. 
1029.  Ore.— Sappingficld  t\  Sapping- 
field,  67  Ore.  156,  135  Pac.  333.  Pa. 
Stout  V.  Young,  217  Pa.  427,  66  Atl. 
659.  Tex.— Orr  r.  O'Brien,  55  Tex.  149; 
Paschal  v.  Acklin,  27  Tex.  173.  W. 
Va. — Simmons  v.  Simmons,  100  S.  E. 
743. 

See  generally  the  title  "Judgments" 
for  a  discussion  of  collateral  attack. 

[a]  "More  specifically,  it  is  not  per- 
missible to  collaterally  attack  sucli  a 
.iudgment  or  decree  on  the  ground  that 
certain  errors  and  irregularities  exist, 
which,  if  shown  to  exist,  would  at  the 
most  make  the  judgment  only  voidable, 
such  as  an  alleged  fact  that  the  per- 
sons interested  were  not  all  duly  cited 
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the  other  hand  it  is  oollaternlly  attackable  on  the  grounds  available 
in  (»tlier  eases,  which  are  irenerally,  however,  only  matters  going:  to  the 
juristiii'tion  o['  the  court.*-  And  even  as  to  these  matters,  where  the 
jn-ohate  court  is  regarded  as  one  of  general  jurisdiction,"  the  lack  of 
jurisilietion  nnist  appear  from  tlie  record.^"*  The  decree  of  probate 
is  eouclusive  oi"  the  execution  and  validity  of  the  will,*^  even  though 


or  given  notice  or  made  parties,  that 
the  jirobate  was  granted  on  insiifl'icicnt 
proof,  as  where  it  was  granted  on  pro- 
duction of  a  copy,  instead  of  an  orig- 
inal will,  that  the  execution  of  the  will 
■was  defective  and  insuflicient,  that  the 
order  admitting  the  will  to  probate 
does  not  use  the  exact  language  of  the 
Btatute,  that  there  was  no  formal  entry 
of  the  judgment,  that  the  decree  con- 
tained a  translation  of  the  will  into 
English,  or  that  the  jury  were  errone- 
ously instructed  and  returned  a  verdict 
contrary  to  the  evidence;  *  *  »  It  is 
even  held  that  fraud  is  not  a  ground 
of  collateral  attack,  as  the  identity, 
validity  and  sufficiency  of  the  instru- 
ment *  *  *  is  the  very  question  deter- 
mined; *  *  *  the  determination  by 
the  officer  or  court  probating  the  will 
that  the  requisite  jurisdictional  facts, 
such  as  the  residence  of  the  testator 
at  the  time  of  his  death,  or  the  situa- 
tion of  his  property  within  the  county, 
exist,  is  conclusive,  and  not  open  to 
collateral  attack."  Edwards  v.  White, 
(X.   C),   103   S.   E.   901. 

[b]  Incompetency  of  evidence  not 
ground  for  collateral  attack.  Martin  v. 
Long,  200  Ala.  210,  75  So.  968. 

[c]  Insufficiency  of  the  evidence  to 
justify  probate  is  not  ground  for  col- 
lateral attack.  William  James'  Sons 
Co.  V.  Crouch,  72  W.  Va.  794,  79  S.  E. 
815. 

[d]  Cannot  be  impeached  collater- 
ally in  an  action  of  ejectment  brought 
in  the  right  of  the  heir  at  law  to  re- 
cover real  estate  devised  by  the  will. 
McCay  v.  Clayton,  119  Pa.  133,  12  Atl. 
860. 

[e]  Decree  of  surrogate  not  subject 
to  collatornl  attack.  Crawford  v.  Lees, 
84  N.  J.  Eq.  324,  93   Atl.  201. 

ff]  Decree  in  chancery  contest  not 
collaterallv  attackable  in  partition. 
Haley  v.  Johnson,  292  111.  525,  127  N. 
E.  139. 

12.    See     15     Stanrlarcl     Proc     415, 
et  seq,  and  the  following:  U.  S. — Good-  j 
rich  V.  Ferris,  143  Fed.  844.     Ky. — Mil- 
ler V.  Swan,  10  Ky.  L.  Rep.  1015.  Md.—  1 
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:McCambridge  r.  Walraven,  88  Md.  378, 
41  Atl.  92S.  Neb.— lliggins  v.  Vande- 
vccr,  85  Neb.  89,  122  N.  W.  843.  N.  J. 
Crawford  v.  Lees,  84  N.  J,  Eq.  324, 
93  Atl.  201.  Pa.— Wall  v.  Wall,  123 
Pa.  545,  16  Atl.  598,  10  Aim.  St.  Rep. 
549. 

[a]  Exceptions. — Probate  is  not  sub- 
ject to  collateral  attack  except  for  lack 
of  jurisdiction  and  for  fraud  in  secur- 
ing the  judgment,  of  such  nature  as  to 
prevent  the  adverse  party  from  appear- 
ing and  contesting.  Lucas  v.  Lucas 
(Okla.),  163  Pac.  943.  But  as  to  fraud 
see  Cal. — Del  Campo  v.  Camarillo,  154 
Cal.  647,  98  Pac.  1049;  Tracy  v.  Muir, 
151  Cal.  363,  90  Pac.  832,  121  Am.  St. 
Rep.  117.  Ind. — Winslow  v.  Donnelly, 
119  Ind.  565,  22  N.  E.  12.  N.  H. 
Spofford  V.  Smith,  59  N.  H.  366.  And 
see  also  15  Standard  Proc.  463. 

[b]  Eesidence  the  Only  Jurisdic- 
tional Fact. — Miller  v.  Swan,  10  Ky. 
L.  Rep.    1015. 

13.  See  15  Standard  Proc.  435,  21 
Standard  Proc.  645. 

14.  See  15  Standard  Proc.  424. 

15.  U.  S. — ^Fraser  v.  Jennison,  106 
U.  S.  191,  1  Sup.  Ct.  171,  27  L.  ed.  131. 
Ala. — Goodman  v.  Winter,  64  Ala.  410, 
:?8  Am.  Rep.  13;  Brock's  Admr.  v. 
Frank,  51  Ala.  85.  Conn. — ^Delehanty 
r.  Pitkin,  76  Conn.  412,  56  Atl  881, 
writ  of  error  dismissed,  199  U.  S.  602, 
26  Sup.  Ct.  748,  50  L.  ed.  328.  111. 
Chicago  Title  &  Trust  Co.  v.  Brown', 
183  111.  42,  55  N.  E.  632,  47  L.  R.  A. 
708.  la. — Lorieux  v.  Keller,  5  Iowa 
196,  68  Am.  Dec.  696.  N.  H.— Glover 
r.  Baker,  76  N".  H.  393,  83  Atl.  916; 
Barstow  v.  Sprasne,  40  N.  H.  27.  N.  C. 
Edwards  v.  White,  103  S.  E.  901.  Pa. 
Broe  V.  Boyle,  108  Pa.  76.  R,  I.— Lor- 
ing  V.  Arnold,  15  R.  L  428,  8  Atl.  335. 
Tex.— Laufer  r.  Powell,  30  Tex.  Civ. 
App.  604,  71  S.  W.  549.  Va.— Smith  v. 
Smith's  Exr.,  122  Va.  341,  94  S.  E.  777. 

fa]  Surrogate  has  jurisdiction  to  de- 
termine ■whether  a  doubt  arises  on  the 
face  of  the  ■will,  and  his  decree  cannot 
be  collaterally  attacked  for  alleged  lack 
of    jurisdiction    on    the    ground    that 
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the  record  shows  invalidity  in  this  respect,^®  and  hence  it  cannot  be 
attacked  collaterallj^  on  the  theoiy  that  the  record  shows  a  lack  of 
jurisdiction  because  the  instrument  probated  was  not  in  fact  a  will;^'' 
but  there  is  authority  to  the  contrary  of  the  latter  proposition.^^  It 
is  conclusive  as  to  the  regularity  of  the  proceedings/^  even  as  to 
service  of  citation  or  notice,  unless  the  record  shows  the  contrary.^" 


doubts  did  arise  fram  the  face  of  the 
will.  Crawford  V.  Lees,  84  N.  J.  Eq. 
324,  93  Atl.  201. 

fb]  Incompetency  of  witnesses  to 
will  cannot  be  shown  collaterally.  Dub- 
lin  V.   Chadbourn,  16   Mass.  433. 

16.  Avant  v.  Cook,  118  Va.  1,  86  S. 
E.  903,  will  invalid  because  executed 
by  a  married  woman.  See  Chicago 
Title  &  Trust  Co.  V.  Brown,  183  111.  42, 
55  N.  E.  632,  47  L.  R.  A.  798;  McNeely 
V.  Pearson   (Tenn.),  42  S.  W.  165. 

[a]  Though  the  record  shows  that 
the  will  was  not  properly  executed  as 
a  will  of  realty,  if  it  has  been  pro- 
bated as  such  the  decree  is  conclusive 
of  its  validity  on  collateral  attack. 
Avant  r.  Cook,  118  Va.  1,  86  S.  E.  903, 
reviewing  numerous  earlier  Virginia 
cases  to  this  effect.  Compare  Dickin- 
son f.  Hayes,  31  Conn.  417,  where  the 
will  was  valid  as  to  personalty  but  not 
as  to-  realty  because  of  tho  testator's 
youth,  and  probate  was  lield  not  con- 
clusive  as   to   the   realty. 

17.  In  re  Ryan's  Estate,  177  Oal. 
598,  171  Pac.  297  (disapproving  Black- 
sher  Co.  v.  Northrup,  176  Ala.  190,  57 
So.  743,  and  approving  the  dissenting 
opinion  therein  that  a  judgment  is  not 
collaterally  assailable  because  it  plainly 
violates  the  law);  Parker's  Exrs.  v. 
Brown's  Exrs,  6  Gratt.  (47  Va.)  554. 
See  15  Standard  Proc.  467,  669, 

18.  Ala.— Blacksher  Co.  v.  North- 
rup, 176  Ala.  190,  57  So.  743,  42  L.  R. 
A.  (N.  S.)  454.  Ga. — Janes  r.  Dough- 
ertv,  123  Ga.  43,  50  S.  E.  954;  Gay  v. 
Sanders,  101  Ga.  601,  28  S.  E.  1*019, 
binding  only  on  those  who  agreed  to 
its  probate.  Ky. — Gregory  v.  Gates,  92 
Kv.  532,  ]8  S.  W.  231.  See  Hughes  v. 
Faulkner,  22  Ky.  L.  Rep.  103,  56  S.  W. 
642,  will  of  married  woman  made  with- 
out husband's  written  consent.  Pa. 
In  re  Amberson's  Estate,  204  Pa.  397, 
54  Atl.  484;  Wall  v.  Wall.  123  Pa.  545, 
16  Atl.  598.   10   Am.  St.  Pop.  519. 

fa]  Will  Lacking  Witnesses.  — 
Where  the  docreo  nfTirmativoly  shows 
that  the  will  probated  contained  only 
one  witness  instead  of  two  as  required , 


by  statute,  it  may  be  collaterally  at- 
tacked on  this  ground,  since  "the  in- 
strument offered  was  a  nullity  as  a 
will.  It  did  not  purport  to  be  a  will 
and  gave  the  probate  court  no  juris- 
diction. The  probate  court  may  be  a 
court  of  general  jurisdiction  in  mat- 
ters pertaining  to  the  estates  of  dece- 
dents, but  its  general  jurisdiction  in 
probating  wills  must  be  confined  to 
instruments  which  purport  to  be  wills. 
It  has  jurisdiction  to  probate  wills, 
but  not  to  convert  something  that  the 
law  says  is  not  a  will  into  a  will,  and 
thus  nullify  or,  in  effect,  amend  or  re- 
peal our  statutes."  Blacksher  Co.  v. 
Northrup,  176  Ala.  190,  57  So.  743, 
42  L.  R.  A.   (N.  S.)   454. 

19.  D.  C— Dugan  v.  Northcutt,  7 
App.  Cas.  351.  Ga. — Hansell  v.  Bryan, 
19  Ga.  167.  Ky. — Bohannon  -r.  Tarbin, 
25  Ky.  L.  Rep.  515,  76  S.  W.  46.  Mo. 
Jourden  v.  Meier,  31  Mo.  40.  Neb. 
Roberts  v.  Flanagan,  21  Neb.  503,  32 
N.  W.  563;  Kirk  v.  Bowling,  20  Neb. 
260,  29  N.  W.  928.  N.  Y.— Caulfield  f. 
Sullivan,  85  N.  Y.  153. 

[a]  Objection  that  a  copy  was  pro- 
bated rather  than  the  original  will, 
cannot  be  made.  Ark. — St.  Jose[)h's 
Convent  r.  Garner,  66  Ark.  623,  53  S. 
W.  298.  Ky.— Miller  v.  Swan,  91  Ky. 
36,  14  S.  W.  964.  Va.— Taylor  v.  Burn- 
sides,   1   Gratt.    (42   Va.)    165. 

[b]  That  an  order  continuing  the 
hearing  was  regularly  made.  In  ro 
Da  via'  Estate,  151  Cal.  318,  86  Pac. 
183,  90  Pac.  711,  121   Am.  St.  Rep.  105. 

20.  See  15  Standard  Proc.  424,  426, 
428,  and  also  U.  S.— Bent  v.  Thomp- 
son, 138  IT.  S.  114,  11  Sup.  Ct.  239,  34 
L.  ed.  902.  Ala.— Dickey  v.  Vann,  81 
Ala.  425,  8  So.  195;  Acklcn  v.  Good- 
man, 77  Ala.  521.  Cal. — In  re  Davis' 
Estate.  151  Cal.  318,  86  Pac.  183,  90 
Pac.  711,  121  Am.  St.  Rep.  105;  Moore 
V.  Earl,  91  Cal.  632,  27  Pac.  1087.  Ga. 
Morris  v.  Morris,  146  Ga.  746,  92  S.  E. 
44.  Compare  Medlock  v.  Merritt,  102 
Gn.  212,  29  S.  E.  185.  Ky.— Bohannon 
V.  Tarbin,  25  Ky.  L.  Rep.  515,  76  S. 
W.     46.      Mass.— Brown     v.    Wood,     17 
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The  presumptions  ^vhio^l  inny  he  mdwlffod  when  considering  tlie 
conelusivt-ness  aiul  elTeet  the  th>eree  in  probate  proceedin^js  tU'pends 
upon  whether  the  tribunal  is  regarded  as  one  of  limited  and  inferior 
or  general  and  superior  jurisdiction.-^ 

6.  Probate  of  Later  Will.  —  The  authorities  are  not  in  accord  as 
to  the  elYect  of  the  probate  of  an  earlier  will  on  the  right  to  have 
probated  a  later  will.'-  Some  of  them  take  the  position  that  the 
prior  probate  is  a  conclusive  adjudication  as  to  the  last  will  of  the 
testator  and  that  an  attempt  to  probate  an  alleged  later  will  is  a 
collateral  attack  upon  this  adjudication  or  in  the  nature  of  a  con- 
test and  is  not  permissible  after  the  statutory  period  has  elapsed,  or 
at  least  not  until  the  former  probate  has  been  revoked  by  appropriate 
proceedings.-^    Others  hold  that  a  petition  for  probate  of  a  later  will 


Mass.  68.  N.  T. — Wetmore  v.  Parker, 
52  N.  Y.  450.  Ore. — Moore  v.  William- 
ette  Transp.  Co.,  7  Ore.  359.  Wis. 
Portz  V.  Schantz,  70  Wis.  497,  36  N.  W. 
249. 

21.  See  15  Standard  Proc.  424,  et 
seq.,  435  and  Cal. — In  re  Twombley's 
Estate,  120  Cal.  350,  52  Pac.  815;  Mc- 
Crea  r.  Haraszthy,  51  Cal.  146.  N.  J. 
Crawford  v.  Lees,  84  N.  J.  Eq.  324,  93 
Atl.  201.  N.  Y.— 'In  re  Horton's  Will, 
217  X.  Y.  363,  111  N.  E.  1066.  N.  C. 
Edwards  v.  White,  103  S.  E.  901.  Ohio. 
Wilberding  v.  Miller,  88  Ohio  609,  106 
N.  E.  665,  L.  E.  A.  1916A,  718. 

[a]  A  recital  of  due  notice  of  the 
hearing  "as  required  by  law"  is  suffi- 
cient unless  the  record  shows  the  con- 
trary. In  re  Dombrowski's  Estate,  163 
Cal.  290,  125  Pac.  233. 

22.  For  a  review  of  some  of  the 
authorities  see  In  re  Moore's  Estate, 
180  Cal.  570,  182  Pac.  285;  Conzet  v. 
Hibben,  272  111.  508,  112  N.  E.  305, 
Ann.  Cas.  1918A,  1197. 

23.  Ala.— Watson  v.  Turner,  89  Ala. 
220,  8  So.  20.  Ga. — Skinner  v.  Phil- 
lips, 142  Ga.  405,  83  S.  E.  121.  Mich. 
In  re  Butts'  Estate,  172  Mich.  504, 
139  N.  W.  244.  Pa.— In  re  Baker's 
Estate,  244  Pa.  350,  90  Atl.  655.  Wash. 
State  ex  rel.  Wood  v.  Superior  Court, 
76  Wash.  27,  135  Pac.  494. 

[a]  TJnprobated  codicil  cannot  be 
relied  upon  after  time  for  contest  has 
erpired.  See  Davis  v.  Seavey,  95  Wash. 
57,  163   Pac.  35. 

[b]  A  later  codicil  inconsistent  with 
the  will  probated,  cannot  be  probated. 
Oouchman  v.  Courhmnn,  ]04  Ky.  680, 
47  S.  W.   858.  44  L.  R.   A.   136. 

fcj  Eevocation  Necessary. — A  later 
will  revoking  all  previous  wills  cannot 
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be  probated  unless  the  probate  of  an 
earlier  will  is  revoked,  and  a  petition 
to  probate  it  without  also  asking  the 
revocation  of  the  probate  of  the  earlier 
one,  cannot  be  entertained.  The  proper 
practice  would  be  to  ask  that  the  for- 
mer judgment  of  probate  be  set  aside 
at  the  same  time  the  application  is 
made  and  passed  upon  for  the  probate 
of  the  later  will.  This  question  was 
passed  upon  by  the  Supreme  Court  of 
Rhode  Island  in  Bowen  v.  Johnson,  5 
K.  I.  112,  73  Am.  Dec.  49.  The  court 
said:  "Now  it  would  seem  to  be  quite 
congruous  with  the  statute  mode  of 
conferring  this  power  of  revoking  the 
old  probate,  to  wit,  as  incidental  to 
the  power  of  taking  probate  of  the 
later  will  when  discovered,  for  the 
court  to  exercise  this  power  of  revoca- 
tion, as  incidental  to  the  new  grant 
of  probate,  rather  than  to  make  it 
necessarily  the  subject  of  preliminary 
and  separate  action.  Such  a  practice 
would  save  the  delay  and  expense  of 
double  proceedings,  and  enable  the 
court  to  revoke  or  modify  the  old 
probate,  as  the  old  will  utterly 
coniiicted,  or  was  capable  of  par- 
tially standing  with  the  new  one. 
Notice  of  the  petition  for  tho  probate, 
or  for  filing  and  recording  of  the  new 
will,  must  necessarily  be  given  to  the 
parties  interested  under  the  old  one; 
and  the  prayer  of  such  a  petition  inci- 
dentally involves  the  revocation  of  the 
probate  of  the  will  of  prior  date,  so 
far  as  such  will  conflicts  with  the  pro- 
visions of  the  will  of  later  date.  We 
can  perceive  no  danger  of  confusion 
or  injustice  in  allowing  this  double, 
but  dependent,  duty  to  be  performed 
by  the  court  upon  a  mere  petition  for 
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is  not  a  contest  of,  or  collateral  attack  upon,  the  prior  probate,  which 
need  not  therefore  be  first  revoked  or  set  aside.^*  Under  many  au- 
thorities, however,  there  seems  to  be  the  power  in  such  cases,  by  ap- 
propriate proceedings  and  upon  a  proper  showing,  to  revoke  the  for- 
mer probate  for  the  purpose  of  probating  a  later  will,-^  if  the  peti- 
tioner has  not  by  his  conduct  estopped  himself  from  claiming  such 
relief.^^  The  diversity  of  opinion  upon  this  matter  may  in  part  be 
due  to  statutory  differences." 

7.  Denial  of  Probate.  —  A  decree  denying  probate  has  the  same 
conclusiveness  as  one  admitting  the  will  to  probate.-^  It  is  ordinarily 
regarded  as  a  bar  to  another  proceeding  to  reprobate  the  same  instru- 
ment,-^ unless  brought  pursuant  to  and  within  the  time  prescribed  by 
statutes  permitting  subsequent  proceedings  to  establish  a  will  which 


the  probate  of  the  later  will;  and  its 
simplicity  and  directness  commend  it, 
33  a  matter  of  practice,  in  other  re- 
spects, to  our  favor."  Conzet  V.  Hib- 
ben,  272  111.  508,  112  N.  E.  305,  Ann. 
Cas.  1918A,  1197. 

As  to  revocation,  see  supra,  I,  D,  2, 
a,   (11). 

24.  In  re  Moore's  Estate,  180  Cal. 
570,  182  Pac.  285  (disapproving  con- 
trary dictum  in  In  re  Mi^rx's  Estate, 
174  Cal.  762,  164  Pac.  640);  Cousens  v. 
Advent  Church,  93  Me.  292,  45  Atl.  43, 
5  Prob.  Rep.  Ann.  312;  Schultz  v. 
Schultz,  10  Gratt.  (51  Va.)  358,  60 
Am.  Dec.  335.  See  Barney  v.  Hays, 
11  Mont.  99,  27  Pac.  .384;  Murrell  V. 
Rich,   131   Tenn.  378,   175  S.  W.  420. 

[a]  Subsequent  Probate  of  Codicil. 
See  Newcomb  v.  Webster,  113  N.  Y. 
191,  21  N.  E.  77;  Schultz  v.  Schultz, 
10  Gratt.  (51  Va.)  358,  60  Am.  Dec. 
535. 

25.  See  eases  in  preceding  notes  and 
Cal.— In  re  Moore's  Estate,  180  Cal. 
.''j70,  182  Pac.  285.  HI.— Conzet  v.  Hib- 
bcn,  272  111.  508,  112  N.  E.  305;  Ann. 
Cas.  1918A,  1197.  Mich.— In  re  Butts' 
Estate,  173   Mich.  504,   139  N.  W.  244. 

vSee  also  supra,  I,  D,  2,  a  (II). 

26.  See  Foote  v.  Foote,  61  Mich.  181, 
28    N.   W.  90,    and   supra,   I,   D.    3,   g, 

r^l  Persons  consenting  (by  appear- 
ing) to  the  probato  of  an  earlier  will 
with  knowledge  of  the  facts  are 
estopped  to  ask  its  revocation  anrl  pro- 
bate of  later  will.  Conzet  v  Hibbon, 
272  111.  508,  112  N.  E.  305,  Ann  Cas. 
1018A,  1197;  In  re  Lvmar's  Will  14 
Misc.   352,  36  N.  Y.  Supp.   117 

[b]  A  beneficiary  under  two  wills 
is  not  estopped  to  offer  the  later  for 


probate  by  the  act  of  the  executor  un- 
der the  earlier  will  in  having  it  pro- 
bated. Paxton  V.  Brogan,  58  Hun  610, 
12  N.  Y.  Supp.  563,  26  Abb.  N.  C.  389. 

27.  See  the  statutes  and  In  re 
Moore's  Estate,  180  Cal.  570,  182  Puc. 
285. 

28.  Ga. — .Brown  v.  Anderson,  13  Ga. 
171,  binding  on  legatees  though  not 
parties.  Ky.— Tibbatts  u.  Berry,  10  B, 
Mon.  473.  Md. — Massey  v.  Massey's 
Lessee,  4  Har.  &  J.  141.  Mass. — Laugh- 
ton  V.  Atkins,  1  Pick.  535.  N.  J. — See 
Thomas  v.  Ayres,  13  N.  J.  L.  153.  N.  C. 
Redmond  v.  Collins,  15  N.  C.  430,  27 
Am.  Dec.  208.  Pa.— McCay  v.  Clay- 
ton, 119  Pa.  133,  12  Atl.  860.  S.  0. 
In  re  Mears'  Estate,  75  S.  C.  482,  56 
S.  E.  7;  Davis  f.  Port's  Legatees,  3 
Brev.  197,  2  Tread.  Const.  505.  And 
see  supra,  this  secfion. 

[a]  Where  the  admission  to  probate 
is  prima  facie  only,  the  denial  of  pro- 
bate is  likewise  only  prLma  facie  evi- 
dence. Corley  v.  McEmeel,  28  N.  Y. 
Supp.  785,  31  Abb.  N.  C.  113,  affirmed, 
87  Hun  23,  33  N.  Y.  Supp.  862. 

29.  Ala. — Bradley  v.  Andress,  27 
Ala.  596.  Ky.— In  re  Wells'  Will,  5 
Litt.  273.  Md. — John  v.  Morton,  8 
Gill  &  J.  391.  Minn. — Mousseau's 
Will,  30  Minn.  202,  14  N.  W.  887.  N.  O. 
Redmond  f.  Collins,  15  N.  C.  430,  27 
Am.  Dec.  208;  Ward  v.  Vickers,  3  N.  0. 
164.  Ohio. — Missionary  Soc.  of  M.  E. 
Church  V.  Ely,  56  Ohio  St.  405,  47  N. 
E.  537.  Compare  FcucKter  v.  Keyl,  48 
Ohio  St.  357,  27  N.  E.  860;  Hunter's 
Will.  6  Ohio  499,  under  former  statute. 
•R.  I.— Tliornton  v.  Baker,  15  R.  I.  553, 
10  Atl.  617,  2  Am.  St.  Rep.  925.  Va. 
Norvcll  r.  Lasseur,  33  Gratt.  (74  Va.) 
222;   Ballow  v.  Hudson,   13  Gratt.   (54 
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hjis  boon  (loniod  probato;^"  and  is  not  snbjoct  to  oollatornl  ntiack.^^  Ag 
ill  otlior  i-asos,  httwoviT.-'-"  il"  the  (Umtco  was  not  on  thr  merits  it  does 
ojierate  as  a  bar.''  nor  is  it  conclusive  as  to  matters  wliicli  were  not 
before  tlie  court  Tor  adjudication.^^  It  does  not  prevent  the  su])se- 
quent  recojrnitiou  of  a  foreijjn  decree  prol)atin^'  the  instrument  in 
question  at  the  testator's  domicile.-'''' 

8.  Foreign  Decree.  —  The  effect  of  foreijjn  decrees  of  probate  are 
discussed  elsewhere  in  this  article.^" 

J.  Nrxrri'ATivE  Wills.  —  Statutes  sometimes  contain  special  pro- 
visions reirulating  probate  of  nuncupative  wills,^^  as,  for  instance,  with 
reference  to  the  time  within  which  they  may  or  must  be  probated."^ 
Where  the  statute  provides  specifically  for  notice  in  this  class  of 
cases  the  ireneral  provisions  as  to  notice  in  probate  proceedings  do 
not  apply. ^'^  The  facts  essential  to  the  validity  of  the  w^ill  must  be 
alleged.'*"  But  the  words  of  the  will  need  not  be  set  out  where  the 
statute  prescribing  the  contents  of  petitions  for  probate  does  not  re- 


Va.)  C72;  Schultz  v.  Schultz,  10  Gratt. 
(51  Va.)  35S,  60  Am.  Dec.  335;  Wills 
r.  Sprag<:rins,  3  Gratt.  (44  Ya.)   555. 

[a]  Contra  where  there  was  no  no- 
tice and  no  contest.  Vestry  of  St. 
John's  Parish  v  Bostwick,  8  App.  Cas. 
(D.  C.)  452.  See  also  Miss. — Martin 
f.  Perkins,  56  Miss.  204.  N.  Y.— In  re 
Dates'  Estate,  58  Hun  608,  12^  N.  Y. 
Supp.  205.  Ohio. — Foue  liter  r.  Keyl, 
4.S  Ohio  St.  357,  27  N.  E.  800. 

[b]  Where  probate  of  an  earlier 
will  is  denied  because  of  the  existence 
of  a  later  will  tlie  adjudication  is  not 
conclusive  if  the  later  will  is  set  aside. 
Adams  r.  First  M.  E.  Church,  251  111. 
268,  96  N.  E.  253. 

30.  See    the    statutes    and    supra,    I, 

D,  4. 

31.  Cal. — Castro  v.  Richardson,  18 
Cal.  478.  Md.— Johns  v.  Hodges,  62 
Md.  525.  Mich. — Holland  v.  Holland, 
121   Mich.  109,  79  N.  W.  1102. 

[a]  May  Be  Attacked  for  Fraud 
and  Collusion. — Wills  v.  Spraggins,  3 
Gratt.   (44  Va.)   555. 

32.  See  15  Standard  Proe.  566,  et 
8oq. 

33.  Lillv  V.  Tobbein,  103  Mo.  477, 
15  S.  W.  618,  23  Am.  St.  Rep.  887; 
Whitfield  r.  Hurst,  38  N.  C.  242.  See 
Penn  r.  Gruendling,  218  111.  458,  75  X. 

E.  1020. 

34.  Arnold's  Devisees  v.  Arnold's 
Exrs..  13  Ky.  L.  Rep.  287,  16  S.  W. 
585,  mental  capacity  of  testator  at  a 
time  subsequent   to  the  dp^-rfo. 

fa]  A3  to  right  to  probate  another 
instrument  as  the  will  of  testator.  Mat- 
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ter  of  Essig's   Will,   63   Misc.   612,   118 
N.  Y.  Supp.  056. 

\h]  Where  a  codicil  is  subsequently 
discovered  which  republishes  the  origi- 
nal will  a  decree  denying  probate  to 
the  latter  is  not  a  bar.  Barney  v. 
Hays,  11  Mont.  99,  27  Pac.  384. 

35.  Succession  of  Gaines,  45  La.  Ann. 
1237,  14  So.  233,  whore  the  instrument 
was  first  denied  probate  because  not 
in  the  fonai  required  by  the  local  law. 

36.  See  infra,  I,  L. 

37.  See  the  statutes  and  the  follow- 
ing: Ala. — Kirby  f.  Kirby's  Admir.,  40 
Ala.  492,  proof  in  common  form  not 
permissible.  Miss. — Garner  v.  Lans- 
ford,  12  Smcd.  &  M.  558.  Ohio.— 'Wil- 
liams (•.  Pope,  Wright  406.  Tex. — Mar- 
tinez V.  De  Martinez,  19  Tex.  Civ.  App. 
661,  48  S.  W.  532.  Wash.— In  re 
Greenleaf's  Estate,  69  Wash.  478,  125 
Pac.  789. 

38.  Martinez  v.  De  Martinez,  19 
Tex.  Civ.  App.  661,  48  S.  W.  532;  In  re 
Brown's  Estate,  101  Wash.  314,  172 
Pac.  247.     See  generall}'  supra,  I,  C,  3. 

[a]  A  statute  providing  that 
"no  proof  shall  be  received  of  any 
nuncupative  will  unless  it  be  offered 
within  six  months  after  speaking  the 
testamentary  words,"  means  that  no 
"evidence"  shall  be  received  and  re- 
r|uires  a  hearing  within  the  six  months. 
In  re  Greenleaf's  Estate,  69  Wash.  478, 
125  Pac.  789. 

39.  Perez  v.  Perez,  59   Tex.  322. 

40.  Martinez  v.  De  Martinez,  19 
Texi    Civ.    App.    661,    48    S.    W.    532, 
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quire  it."     Some  statutes,  hoM'ever,  make  such  a  provision.'*- 

K.  Probate  of  Lost  or  Destroyed  Wills.  —  1.  Generally.  —  A 
lost  or  destroyed  will,  if  it  has  never  been  revoked,  may  nevertheless 
be  probated  like  any  other  will,  if  there  is  evidence  sufficient  to  estab- 
lish it.  This  is  true  at  common  law  and  frequently  by  statute.*^  The 
statutes  vary  somewhat  as  to  the  circumstances  and  conditions  under 
which  such  probate  may  be  had  and  must  be  locally  consulted.**  Some 
permit  probate  whether  the  loss  or  destruction  occurred  before  or 
after  the  testator's  death. *^  Others  limit  probate  to  wills  lost  or 
destroyed  after  his  death  except  under  specified  circumstances.*® 
Laches  may  defeat  the  right  to  have  a  destroyed  will  probated.^'' 
2.  In  What  Court.  —  In  some  states  either  by  statute  or  otherwise, 
there  is  jurisdiction  to  establish  such  a  will  in  equity.*^     In  others 


speaking  of  the  words  during  last  sick- 
ness. 

41.  Matter  of  O'Connor's  Will,  65 
Misc.  403,  121  N.  Y.  Supp.  903,  disap- 
proving contrary  dictum  in  Eedfield's 
Law  and  Practice. 

42.  See  Cal.  Code  Civ.  Proc,  §  1334. 

43.  See  the  statutes  and  the  follow- 
ing cases:  Ala. — MacBeth  v.  McBeth, 
11  Ala.  596.  Ind.— Jones  v.  Casler,  139 
Ind.  382,  38  N.  E.  812,  47  Aim.  St.  Kep. 
274.  Kan. — Barnes  v.  Brownlee,  97 
Kan.  517,  155  Pac.  962.  La.— In  re 
Sprowl's  Will,  109  La.  352,  33  So.  3G5. 
Me. — Appeal  of  Thompson,  114  Me. 
338,  96  Atl.  238.  Mo.— Schaaf  v.  Pe- 
ters, 111  Mo.  App.  447,  90  S.  W.  1037. 
Neb, — In  re  Francis'  Estate,  94  Neb. 
742,  144  X.  W.  789,  50  L,  R.  A.  (N.  S.) 
861.  N.  Y.— Donlon  r.  Kimball,  61 
App.  Div.  31,  70  N.  Y.  Supp.  252.  Tex. 
Daniel  v.  Finley  (Tex.  Civ.  App.),  194 
8.  W.  955.  Eng. — Sugden  v.  St.  Leon- 
ards, 1  P.  D.  154,  34  L.  T.  N.  S.  372, 
45  L.  J.  P.  49,  24  W.  R.  860;  Davis 
V.  Davis,  2  Add.  Eccl.  223;  Foster  v. 
Foster,  1  Add.  Bccl.  462;  Trevelyan  v. 
Trevelyan,  1  Phillim.  149. 

As  to  the  evidence  necessary  and 
proper  sec  "  Encyclopedia  of  Evi- 
dence," title  "Wilis." 

Probate  necessary  if  the  will  is  re- 
lied upon,  see  supra,  I,  A,  2. 

44.  See  the  statutes. 

fa|  Statute  retroactive  and  applies 
where  the  testator  died  before  its  pas- 
snce.  F'^Htate  of  Pnttorson,  155  Cal. 
626,  102  Pac.  941,  132  Am.  St.  Rep. 
116,  18  Ann.  Cag.  62.5,  26  L.  R.  A.  (N. 
S.)    654. 

fb]  ArjTillcable  Only  to  Totally  De- 
stroy      WUls.— Matter       of       Hughes' 


Will,    61    Mse.   207,    114   N.    Y.    Supp. 
929. 

45.  See  Ga.  Civ.  Code,  1910,  §  3863; 
Wood  V.  Achey,  147  Ga.  571,  94  S.  E, 
1021;  Appeal  of  Thompson,  114  Me. 
338,  96  Atl.   238,  L.   R.   A.   1918A,  911. 

[a]  Accidental  Destruction  by  Tes- 
tator.— See  In  re  Weber's  Estate  (Pa.) 
110  Atl.  785. 

46.  See  Cal.  Code  Civ.  Proc.  §  1339, 
and  Estate  of  Patterson,  155  Cal.  626, 
102  Pac.  941,  132  Am.  St.  Rep.  110,  18 
Ann,  Cas.  625,  26  L.  R,  A.  (N.  S.)  654; 
In  re  Camp's  Estate,  134  Cal.  233,  66 
Pac.  227;  In  re  Sinclair's  Will,  5  Ohio 
St.  290;  Gibson  v.  Gibson,  25  Ohio  C, 
C.    698, 

47.  See  Ark. — Dudgeon  v.  Dudgeon, 
119  Ark.  128,  177  S.  W.  402,  ten  years' 
delay  with  full  knowledge  of  the  facts 
does  not  necessarilv  defeat  the  action. 
N.  C— S'telges  v.  Simmons,  170  N.  C. 
42,  86  S.  E.  801.  Tenn.— Alsobrook  v. 
Orr,  130  Tenn.  120,  109  S.  W.  1165, 
Ann.   Cas.  191 5B,   627. 

48.  U.  S, — Southworth  r.  Adams,  4 
Fed.  1,  Wisconsin.  Ark. — Bradway  r. 
Thompson,  138  Ark.  542,  214  S.  W.  27; 
Dudpeon  r.  Dudeeon,  119  Ark.  128,  177 
S.  W.  402.  Ind.— Bartlett  r.  Manor, 
146  Tnd.  621,  45  N.  E.  1060;  .Jones  v. 
Casler.  1.39  Tnd.  382.  38  N.  E.  812,  47 
Am.  St.  Rep.  274;  Roberta  v.  Abbott, 
127  Tnd.  83,  26  N.  E.  565;  Kaster  v. 
Kaster,  52  Tnd.  531.  Mo.— Banks  f. 
Banks,  65  Mo.  432;  .Tackson  r.  .Jackson, 
4  Mo.  210.  N.  J. — Coddinglon  r.  Jon- 
ner,  57  N.  J.  Eq.  52.8.  41  Atl.  874,  af- 
firmed, 60  N.  .L  Eq.  447,  4')  Atl.  1090. 
But  see  the  following:  Tenn. — Sim- 
mons V.  Leonard,  89  Tenn,  622,  15  S. 
W.  444;  Wiscner  r.  Maupin,  2  Baxt. 
342.     Wis.- In  re  Valentine's  Will,  93 
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jurisiliotion  is  in  tlio  court  which  has  been  specially  created  for  or 
omlowoil  with  probate  jurisilictioii,'"  or  with  jurisdiction  of  such  cases,"^** 
to  the  exclusion  of  any  equity  jurisdiction  which  may  have  previously 
existed.'^ 

3.  Pleading:  and  Proceedings.  —  The  proceedings  to  establish  and 
prol)ate  a  lost  or  destroyed  will  should  follow  the  general  principles 
elsewhere  discussed,  except  as  modilicd  by  the  circumstance  that  the 
will  has  been  lost  or  destroy ed,""'-  and  any  statutes  regulating  these 
matters."     This  is  true  as  to  parties  and  notice  or  citation.^''     The 


"R'is.  4.").  67  N.  W.  12.  Va.— Brent  f. 
DoKl,  Gikii.  211.  W.  Va.— Dower  v. 
Seeds,  28  W.  Va.  113,  57  Am.  Kep.  646. 
•49.  Ala.— MacBeth  v.  McBeth,  11 
Ala.  .'lOli;  Appcrson  i\  Cottrell,  3  JPort. 
51,  29  Am.  Dec.  239.  Cal.— McDaniel 
f.  rattison,  98  Cal.  86,  27  Pac.  651,  32 
Pac.  805.  Ga. — Ponce  v.  Underwood, 
55  Ga.  601;  Perkins  v.  Perkins,  21  Ga. 
13;  Batton  v.  Watson,  13  Ga.  63,  58 
Am.  Dee.  504.  HI.— St.  Mary's  Home, 
etc.  r.  Dodge,  257  111.  518,  101  N.  E. 
46.  Ky.— In  re  Payne's  Will,  4  T.  B. 
Mon.  422.  Mo. — Dickey  i\  Maleehi,  6 
Mo.  177,  34  Am.  Dec.  130.  N.  C— Mc- 
Cormick  v.  Jernigan,  110  N.  C.  406,  14 
S.  E.  971.  Ohio. — Momingstar  v. 
Selbv,  15  Ohio  345,  45  Am.  Dec.  579. 
Pa.— Foster's  Appeal,  87  Pa.  67,  30 
Am.  Kep.  340.  S.  C— Myers  v.  O  'Han- 
ton,  12  Rich.  Eq.  196.  Compare  Le- 
gare  v.  Ashe,  1  Bay  464.  Tex. — Tynan 
f.  Paschal,  27  Tex.  286,  84  Am.  Dec, 
619.  W.  Va.— Dower  v.  Stieds,  28  W. 
Va.  113,  57   Am.  Eep.  646. 

fa]  Statutory  jurisdiction  of  the  or- 
phans' court  "to  hear  and  determine 
all  controversies  respecting  the  exist- 
ence of  wills"  includes  the  power  to 
entertain  a  petition  to  probate  a  lost 
or  destroyed  will  and  to  determine 
whether  it  should  be  probated.  In  re 
Cassidy's  Will,  80  N.  J.  Eq.  163,  82 
Atl.  920. 

fb]  In  England  CI)  the  ecelesiaati- 
cal  practice,  of  requiring  strict  verbat- 
im proof  of  the  whole  will,  forced  a 
resort  to  equity  in  this  class  of  cases. 
Tucker  v.  Phipps,  3  Atk.  359,  26  Eng. 
Reprint  1008.  (2)  Lost  or  destroyed 
will"?  of  real  estate  could  only  be  c- 
tabli=hpd  in  equity  since  the  ecclesias- 
tical courts  had  no  jurisdiction  of  such 
wills.  Davies  v.  Evans,  4  DeG.  &  Sm. 
440,  64  Eng.  Reprint  904.  (3)  But 
with  the  institution  of  the  probate 
court,  all  such  cases  went  to  it.     Har- 
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ris   r.  Knight,  15  P.  D.   170,  62  L.  T. 
N.  S.  507. 

50.  See  Voorhees  v.  Voorhees,  39  N. 
Y.  463,  100  Am.  Dec.  458;  Donlon  v. 
Kimball,  61  App.  Div.  31,  70  N.  Y. 
Supp.  252. 

51.  See  cases  in  preceding  notes  and 
the  following:  Mo. — Cousens  v.  Ad- 
vent Church,  93  Mte.  292,  45  Atl.  43,  5 
Prob.  Rep.  Ann.  312.  R.  I.— Clarke  v. 
Clarke,  7  R.  I.  45.  S.  C— Myers  V. 
O'llanton,  12  Rich.  Eq.  196.  Vt.— Mis- 
sionary Society  v.  Eells,  68  Vt.  497,  35 
Atl.  463,  54  Am.  St.  Rep.  888,  1  Prob. 
Rep.  Ann.  84, 

But  see  McCormick  v.  Jernigan,  110 
N.  C.  406,  14  S.  E.  971 ;  Dower  v.  Seeds, 
28  W.  Va.  113,  57  Am.  Rep.  646. 

fa]  A  court  of  equity  has  no  jur- 
isdiction to  establish  the  existence  of 
lost  or  destroyed  will,  as  that  matter 
as  well  as  the  probating  of  the  will 
after  its  establishment,  is  within  tho 
exclusive  jurisdiction  of  the  probate 
court.  Mather  v.  Minard,  260  111.  175, 
102  N.  E.  1062,  citing  Beatty  v.  Clegg, 
214  111.  34,  73  N.  E.  383. 

[b]  Equity  has  jurisdiction  only  in 
cases  (1)  requiring  the  exercise  of  its 
extraordinary  powers,  such  as  trust, 
accounting  or  discovery  (Apperson  v. 
Cottrell,  3  Port.  (Ala.)  51,  29  Am.  Dec. 
239),  or  (2)  spoliation,  suppression  or 
fraud.  Campbell  v.  West,  3  B.  Mon. 
(Ky.)  242;  Hunt  V.  Hamilton,  9  Dana 
(Ky.)    90. 

fc]  In  case  of  fraudulent  destruc- 
tion equitj^  has  jurisdiction.  Harris  V. 
Tisereau,  52  Ga.  153,  21  Am.  Rep.  242. 
Compare  McDaniel  v.  Pattison,  98  Cal. 
86,  27  Pac.  651,  32  Pac.  805. 

52.  See  supra,  I,  C,  and  Griffin  v. 
Milligan,   177   Ala.   57,   58   So.   257. 

fa]  Insufficient  petition,  see  James 
V.    Parker,   1.31    Md.   4G6,    102   Atl.   760. 

53.  See  the  statutes  and  Cal.  Code 
Civ.    Proc,    §§  1338-1341. 

54.  See    supra,   I,    C,   4   and   7,   and 
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petition  or  bill  should  conform  to  the  requisites  of  other  petitions  or 
bills.^^  and  state  the  facts  warranting  the  relief  asked.^''  It  should 
allege  either  that  the  will  is  lost  or  destroyed,"  and  in  some  jurisdic- 
tions should  state  the  time  and  manner  of  loss.^*  The  provisions  of 
the  lost  or  destroyed  instrument,  so  far  as  known,  should  be  set 
forth.^^  The  existence  of  the  will  at  the  time  of  the  testator's  death, 
where  necessary j*'"  must  be  alleged,*'^  but  not  in  express  terms  where 
it  sufficiently  appears  from  other  averments.^-  The  pleading  and  proof 
should  conform,''^  but  such  conformity  need  be  only  as  to  the  substance 
of  the  allegations  as  to  the  contents  of  the  will.^*  Wliether  the  will 
was  in  fact  revoked  is  a  question  of  fact  upon  the  evidence.^^  The 
same  is  true  as  to  fraudulent  destruction  in  the  testator's  lifetime.''*' 
The  proof  must  of  course  establish  the  provisions  as  well  as  the  fact 
of  a  will." 

4.     Probate  of  Part.  —  As  elsewhere  shown,  a  will  may  be  probated 


Cal.   Code  Civ.  Proc,   §  1338. 

[a]  In  a  chancery  suit  all  those 
interested  should  be  made  i)arties  and 
have    notice.      Bradwav    v.    Thompson, 

138  Ark.   542,  214  S.   W.   27. 

[b]  Heirs  of  Deceased  Beneficiary. 
On  a  petition  by  an  alleged  remain- 
derman to  probate  a  copy  of  a  lost 
will,  after  the  death  of  the  alleged 
life  tenant  under  the  will,  who  was  also 
alleged  to  be  widow  and  sole  heir  of 
the  testator,  the  latter 's  heirs  are  not 
necessary  parties  if  her  administrator 
is  made  a  party  and  served  with  cita- 
tion. Wood  V.  Achey,  147  Ga.  571,  94 
S.  E.  1021. 

55.  See  supra,  T,  C,  6,  and  the  title 
"Bills  and  Answers." 

[a]  Defenses  Need  Not  Be  Avoided. 
Donlon  v.  Kimball,  61  App.  Div.  31, 
70  N.  Y.  Supp.  252. 

56.  D.  C, — Eeadman  v.  Ferguson,  13 
App.    Cas.    60.      Ind. — .Jones    r.    Casler, 

139  Ind.  382,  38  N.  E.  SI 2,  47  Am.  St. 
Rep.  274.  N.  J.— Bailey  v.  Stiles,  2  N. 
J.  Eq.  220.  N.  Y.— Hook  v.  Pratt,  8 
Ilun  102.  Tenn. — Buchanan  v.  Mat- 
lock, 8  Humph.  390,  47  Am.  Dec.  622. 
WlB.— Hall  V.  Allen,  31    Wis.  691. 

fal  Where  fraudulent  destruction  is 
charged  the  facts  con'-tiliitiTitr  fraud 
must  be  set  forth.  Jn  re  Kidder's  Es- 
tate, 66  Cal.  487,  6  Pac.  32G. 

57.  Kaster  v.  Raster,  52  Ind.  531; 
.Tames  v.  Parker,  131  Md.  466,  102  Atl. 
760. 

58.  Sec   infra,   this   note. 

[a]  The  time  and  manner  of  losa 
are   material    and   must   be  alleged    in 


the  petition  in  a  proceeding  under  a 
statute  which  permits  the  probate  of 
a  copy  in  lieu  of  an  original  will  which 
has  been  lost  or  destroyed  before  or 
subsequently  to  the  death  or  without 
the  consent  of  the  testator.  Wood  v. 
Achey,  147  Ga.  571,  94  S.  E.  1021.  But 
see  Gfroerer  v.  Gfroerer,  173  Ind.  424, 
90  N.  E.  757. 

59.  Jones  v.  Casler,  139  Ind.  382,  38 
N.  E.  812,  47  Am.  St.  Rep.  274;  Blatch- 
ford  V.  Paine,  24  App.  Div.  140,  48  N. 
Y.  Supp.  783;  Hook  v.  Pratt,  8  Hun 
102. 

Probate  in  part,  see  infra,  this  sec- 
tion. 

[a]  Examination  of  defendant  to 
prepare  ccviiplaint,  see  Blatchford  i?. 
Paine,  24  App.  Div.  140,  48  N.  Y.  Supp. 
783,  and  the  title  "Discovery." 

60.  See   supra,  T,  K,   1. 

61.  In  re  Kidder's  Estate,  57  Cal. 
282;  Kellogg  r.  Ridgely,  161  Ind.  110, 
67  N.  E.  929. 

62.  Jones  v.  Casler,  139  Tnd.  382,  38 
N.  E.  812,  47  Am.  St.  Rep.  274;  In  re 
Harris'  Estate,  10  Wash.  555,  39  Pac. 
14-S,  that  the  testator  "left  a  will." 

63.  In  re  Kidder's  Estate,  57  Cal. 
282. 

64.  Allen  v.  Scruggs,  190  Ala.  654, 
67  So.  301. 

65.  Wood  V.  Achey,  147  Ga.  571,  94 
S.  E.  1021;  Baltzeirt-.  Ates,  181  Ky. 
413.   205  S.  W.  54S. 

66.  In  re  Kidder's  Estate,  66  Cal. 
487.   0   Pac.   320. 

67.  Dudgeon  V.  Dudgeon,  119  Ark. 
128,  177  S.  W.  402.  See  Ency.  of  Ev., 
title  "Wills." 
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in  part  and  rojootoil  in  part."'*  And  notwithstanding  some  authority' 
to  the  contrary ."°  it  is  the  general  rnle  that  where  a  lost  or  destroyed 
will  eanot  he  estahlisheil  in  toto,  the  portion  which  is  proval)le  may 
be  probated,'"  at  least  where  it  is  complete  in  itself^^  and  not  dependent 


68.  See  supra,  I,  C,   12,  b. 

69.  Sec  the  following:  Del. — But- 
ler r.  Butler,  5  llarr.  178.  Md. 
Rhodes  r.  Vinson,  9  Gill  IGi),  52  Am. 
Dec.    CS5.      Miss.— 'Vining    v.    Hall,    40 

70.  See'eases  infra,  this  section  and 
also  Ala. — Skeggs  c.  llorton,  82  Ala. 
352,  2  So.  110.  Ga. — Burgo  v.  Hamil- 
ton, 72  Ga.  568.  Ind. — Fletcher  v. 
Fletcher,  186  Ind.  193,  115  N.  E.  582, 
query.  Mo. — Dickey  v.  Malechi,  6  Mo. 
177,  34  Am.  Dec.  130;  Jackson  ;;.  Jack- 
son, 4  Mo.  210.  Ohio.— Cahili  v.  Ow- 
ens. 3  Ohio  Dec.  (Reprint)  8.  W.  Va. 
Dower  r.  Seeds,  28  W.  Va.  113,  57  Am. 
Eep.  646.  Eng. — Sugden  v.  St.  Leon- 
ards, 1  P.  D.  154,  34  L.  T.  N.  S.  372, 
45  L.  J.  P.  49,  24  W  R.  860;  Dickin- 
son V.  Stidolph,  11  C.  B.  N.  S.  339,  103 
E.  C.  L.  341. 

[a]  "The  great  weight  of  author- 
ity is  contrary  to  this  proposition  (that 
whole  will  must  be  established).  The 
prevailing  rule,  and  clearly  the  most 
reasonable  one,  is  that  stated  by  Lord 
Chief  Justice  Cockburn  in  Sugden  v- 
Lord  St.  Leonards,  1  Pro.  Div.  144,  230. 
In  that  case  the  estate  was  very  large. 
There  were  some  small  legacies,  the 
particulars  of  which  could  not  be  as- 
certained, and  some  limitations  'remote 
indeed,  and  unlikely  to  come  into  ef- 
fect, but  which  still  are  undoubtedly 
omitted  from  the  docutment  for  which 
probate'  was  granted.  Justice  Cock- 
burn  says:  'We  have  the  substantial 
dispositions  brought  to  our  minds,  and 
it  would  not  be  right  to  enable  any 
wrongdoer,  or  any  accident  which 
might  happen  to  a  will,  and  which 
would  prevent  the  court  which  had  to 
deal  with  it  from  being  perfect  mas- 
ter of  its  contents,  to  prevent  the  will 
from  being  carried  into  effect  so  far  as 
the  dispositions  of  the  testator  had  be- 
come known.  I  think  there  could  not 
be  a  more  mischievous  consequence; 
and,  although  it  may  be  unfortunate 
that  the  will  cannot  be  carried  into 
execution  to  the  full  extent  of  the 
testamentary  dispositions  of  the  testa- 
tor, I  think  that  of  the  two  evils  or 
two    incnnvenif-nces    it    is    far    better, 
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where  the  court  can  see  its  way  to 
the  essentially  substantial  dispositions 
made  in  a  will,  that  it  should  give  ef- 
fect to  tliem,  although  possibly  some 
of  the  intentions  of  the  testator  may 
not  be  carried  into  effect.'  "  Estate 
of  Patterson,  155  Cal.  626,  102  Pac. 
941,  132  Am.  St.  Rep.  116,  18  Ann. 
Cas.  625,  26  L.  R.  A.  (N.  S.)  654. 

[b]  Where  Only  Revocatory  Clause 
Is  Provable. — "It  is  also  held  that 
where  the  only  part  of  a  lost  will  that 
can  be  proven  is  a  clause  revoking  a 
former  will,  such  clause  may  be  given 
effect  for  the  purpose  of  showing  a  re- 
vocation. Wallis  v.  Wallis,  114  M'ass. 
510;  Nelson  v.  McGiffert,  3  Barb.  Ch. 
(N.  Y.)  164,  49  Am.  Dec.  170;  Stevens 
V.  Hope,  52  Mich.  65,  17  N.  W.  698; 
In  re  Cunningham,  38  Minn.  171,  36 
N.  W.  269,  8  Am.  St.  Rep.  650;  Barks- 
dale  V.  Hopkins,  23  Ga.  332;  Laughton 
f.  Atkins,  1  Pick.  (Mass.)  548."  Es- 
tate of  Patterson,  155  Cal.  626,  102 
Pac.  941,  132  Am.  St.  Rep.  116,  18  Ann. 
Cas.   625,  26   L.   R.   A.   (N.  S.)    654. 

71.  Estate  of  Patterson,  155  Cal. 
626,  102  Pac.  941,  132  Am.  St.  Eep.  116, 
18  Ann.  Cas.  625,  26  L.  R.  A.  (N.  S.) 
654;  Tarbeli  v.  Forbes,  177  Mtass.  238, 
58  N.  B.  873,  distinguishing  Davis  v. 
Sigourney,  8  Met.  (Mass.)  487  on  -this 
ground. 

fa]  Limitations  on  Rule. — "Tn  tlie 
case  last  cited  CSugden  r.  St.  Leon- 
nrds,  1  Prob.  Div.  1.54,  222),  it  was 
also  decided  that,  where  the  contents 
of  a  lost  will  are  not  completely 
proved,  probate  will  be  granted  to  the 
extent  to  which  they  are  proved.  This 
is  probablv  stating  the  rule  too  broad- 
ly. See  Woodward  r.  Goulstone,  11 
A  pp.  Cas.  469,  in  which  it  was  held 
that  proof  only  of  a  residuary  clause 
was  not  sufficient  proof  of  the  will. 
Tn  Steele  r.  Price,  5  B.  Mon.  (K^Y-)  58, 
72.  it  was  said:  'And  as  the  principal 
devises,  those  in  which  the  testator 
took  deepest  interest,  and  about  which 
he  showed  most  solicitude,  are  suffi- 
ciently proved,  the  failure  of  proof  as 
to  the  minor  provisions  of  the  will 
should  not  defeat  the  whole  by  prevent- 
ing  the    admission    to    record   of  that 
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upon  the  other  portions  of  the  instrument,  or  where  it  constitutes 
the  principal  part  of  the  dispositions  made  by  the  testator/-  This  is 
particularly  true  as  against  the  one  who  fraudulently  destroyed  the 
will.^3  These  rules  are,  of  course,  subject  to  any  statutory  limita- 
tions.^* 

L.  Foreign-  Wills  and  Probate.  —  1.  Necessity  of  Probate  of 
Foreign  Will.  —  In  the  absence  of  probate  elsewhere,  a  foreign  will 
must,  like  any  other  will,  be  locally  probated  before  it  confers  any 
rights  or  title.'^  While  its  probate  in  the  state  of  domicil  does  not 
change  this  rule,  in  the  absence  of  statute,  particularly  as  to  realty 
situated  elsewhere,^^  such  previous  probate  when  properly  authenti- 
cated, may  as  a  matter  of  evidence  dispense  Avdth  further  proof  of 
those  matters  ordinarily  governed  by  the  law  of  the  testator's  dom- 


which  is  proved.'  *  *  *  The  law  may 
well  be,  as  stated  by  a  recent  writer 
on  the  Law  of  Wills,  "^that  any  sub- 
stantial provision  of  a  lost  will,  which 
is  complete  in  itself  and  independent 
of  the  others,  imay,  when  proved,  be 
admitted  to  probate,  though  other  pro- 
visions cannot  be  proved,  if  the  valid- 
ity and  operation  of  the  part  which  is 
proved  are  not  affected  by  those  parts 
which  can  not  be  proved.'  1  Under- 
bill on  Wills,  §  278."  Tarbell  i\ 
Forbes,  177  Mass.  238,  58  N.  E.  873. 

72.  Steele  v.  Price,  5  B.  Mon.  (Ky.) 
58,  72.  See  Tarbell  v.  Forbes,  177 
Mass.  238,  58  N.  E.  873. 

73.  Jones  v.  Casler,  139  Ind.  382, 
38  N.  E.  812,  47  Am.  St.  Eep.  274. 

74.  See  the  statutes  and  Todd  v. 
Rennick,  13   Tolo.  546,  22  Pac.  898. 

[a]  The  California  statute  (§  1339, 
Code  Civ.  Proc).  providinjj  that  no 
will  shall  be  proved  as  a  lost  or  de- 
stroyed will  unless  its  provisions  are 
clearly  and  distinctly  proved  by  at 
least  two  credible  witnesses,  does  not 
chansje  the  crcneral  rule.  E«;tate  of 
Patterson,  155  Cal.  626,  102  Pac.  941. 
^2  Am.  Rt.  "Rpp.  116.  18  Ann.  Cas.  625, 
26  L.  R.  A.  rN.  R.)  654.  Cnmnare  Mc- 
Nallv  V.  Brown,  5  Redf.  (N.  Y.)  372; 
Matter  of  Ruser,  6  Dom.  31,  19  N.  Y. 
St.  791. 

75.  See  supra,  T,  A,  2  and  8  Stand- 
ard  Prnc.   748. 

76.  U.  S.—Mc Arthur  v.  f«cott,  113 
TT.  S.  3in.  .T  F5„p.  Ct.  6.52.  28  L.  ed. 
1015;  McCormifk  r.  Sullivan,  10  Wheat. 
102.  6  L.  ed.  300;  Coplev  v.  Pall.  176 
Fed.  682.  100  C.  C.  A.  234.  AJa.— Col- 
lum  r.  Prir-e.  185  Ala.  556.  64  So.  88; 
Oondman  r.  Winter,  64  Ala.  410.  38 
Am.  Rep.  13.     Cal.— In  re  Clark's  Es- 


tate, 148  Cal.  108,  82  Pac.  760,  113 
Am.  St.  Rep.  197,  1  L.  R.  A.  (N.  S.) 
996,  7  Ann.  Cas.  306.  Colo.— Sayre  v. 
Sage,  47  Colo.  559,  108  Pac.  160.  Conn. 
Ferriday  f.  Grosvenor,  86  Conn.  698,  86 
Atl.  569.  Ga.— Chidsey  v.  Brookes,  130 
Ga.  218,  60  S.  E.  529,  14  Ann.  Cas.  975, 
111. — Jones  V.  Jones,  107  111.  App.  464. 
But  see  second  note  following:  Ind. 
Evansville  Ice  &  Cold  Stor.  Co.  v.  Win- 
sor,  148  Ind.  682,  48  N.  E.  592.  Ky. 
Sneed  v.  Ewing,  5  J.  J.  Marsh.  460,  22 
Am.  Dec.  41.  Md.— Budd  v.  Brooke,  3 
Gill  198,  43  Am.  Dec.  321.  Mass. 
Campbell  v.  Wallace,  10  Gray  162. 
Mich. — General  Conference  Assn.  v. 
Michigan  Sanitarium,  etc.,  Assn.,  166 
Mich.  504,  132  N.  W.  94.  Miss.— Cru- 
soe V.  Butler,  36  Miss.  150.  Mo.— Van 
Svckel  V.  Bea.-n,  110  Mo.  589,  19  S.  W. 
94ir;  Gaven  v.  Allen,  100  Mo.  293,  13 
S.  W.  501.  Neb.— Tillson  v.  Ilolloway, 
90  Neb.  481,  134  N.  W.  232,  Ann.  Cas. 
191 3B,  78.  N.  J.— Scott  v.  Carter,  76 
Atl.  1056.  Ohio.— Wilson's  Exrs.  V. 
Tappan,  6  Ohio  172.  Tex.— Slayton  v. 
Singleton,  72  Tex.  209,  9  S.  W.  876; 
Hare  r.  Pendleton  (Tex.  Civ.  App.), 
214  S.  W.  948;  Hurst  v.  Mcllinger,  73 
Tex.  ISO.  11  S.  W.  1S4.  W.  Va.— Thrash- 
er r.  Ballard.  33  W.  Va.  285,  10  S.  E. 
411.  25  Am.  St.  Rep.  894.  Wis.- Wells 
Fargo  &  Co.  v.  Walsh,  87  Wis.  67,  57 
N".  W.  969. 

See  Barnett  V.  Barnett,  284  111.  580, 
120  K  E.  532;  Vaught  v.  Williams,  177 
N.  C.  77,  97  S.  E.  737.  But  see  Ste- 
vens V.  Oliver,  200  Mo.  492,  98  S.  W. 
492. 

fal  But  in  Louisiana  local  probate 
of  a  fnreifrn  will  prohntod  elsewhere  is 
rnt  essential  to  make  such  foreign  will 
and  probate  evidence  of  title  even  to 
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ioilo  and  ns  to  wliioli  tho  adjudication  there  is  conclusive."  And 
some  statutes  proviilini?  for  tlie  rceordinsj:  of  authenticated  copies  of 
foreijrn  probate  do  not  re(iuire  any  formal  tlomestie  probate  of  such 
copy.'"  I'mler  some  statutes  even  local  record  or  registration  seems 
to  be  unnecessary."" 

2.  Original  Probate.  —  a.  Generally.  —  Since  probate  is  ordinar- 
ily a  procccdiuiT  in  rem,**"  and  jurisdiction  exists  only  at  the  situs  of 
the  res,  a  will  must  therefore  be  probated  originally  at  the  testator's 
domicile  and  the  courts  of  that  state  will  not  grant  ancillary  probate 
upon  original  probate  elsewhere.*^  Nevertheless,  the  courts  of  a  state 
in  which  property,  personal  or  real,  of  the  testator  is  actually  situated, 
may  probate  his  will  without  waiting  for  probate  at  his  domicile,^^ 


Louisiana  realty.  This  is  true  notwith- 
standing §  1688  of  the  Civil  Code  that 
foreign  wills  cannot  be  carried  into 
effect  on'  property  in  Louisiana  unless 
registered  where  the  property  is  situ- 
ated and  ordered  executed  by  the  judge. 
"This  (order  for  execution)  is  only 
required  when  the  will  is  to  be  carried 
in  execution  by  the  executor  suing  for 
the  property  or  the  estate;  not  wlien 
the  will  is  offered  as  evidence  of  title 
in  the  legatee  against  a  party  claiming 
title."  Bissell  v.  Bodcaw  Lumb.  Co., 
134  La.  839,  64  So.  792,  quoting  John- 
son  r.   Ranncls,   6   Mart.(N.   S.)    622. 

[b]  As  to  personalty  probate  is  not 
necessary.  Hurst  v.  Mellinger,  73  Tex. 
189,  II  *S.  W.  184;  Hare  v.  Pendleton 
(Tex.  Civ.  App.),  214  S.   W.  948. 

77.  See  infra,  I,  L,  3,  c. 

78.  See  the  statutes  and  the  fol- 
lowing: 111.— Barnett  V.  Barnett,  284 
111.  580,  120  X.  E.  532.  Ind.— Evans- 
ville  Ice  &  Cold  Stor.  Co.  v.  Winsor, 
148  Ind.  682,  48  N.  E.  592.  Compare 
Eeed  v.  Bishop,  51  Ind.  App.  187,  97 
N.  E.  1023.  N.  J.— DuBois  v.  Water- 
man. 87  X.  J.  Eq.  119,  99  Atl.  143. 
N.  C— Taught  f.  Williams,  177  N.  C. 
77,  07  S.  E.  737,  distinguishing  Hunter 
V.  Kelly,  92  X.  C.  285,  as  decided  under 
former  statute.  Tex. — Lane  v.  Miller 
&  Vidor  Lumb.  Co.  (Tex.  Civ.  App.), 
176  S.  W.  100.  Compare  Thompson  v. 
Dodge  (Tex.  Civ.  App.),  210  S.  W.  .586. 
Va.— Brvan  v.  Xash,  110  Va.  329,  66 
S.  E.  69. 

79.  See  Eleidorn  v.  Pilot  Mountain 
Coal  &'  Min.  Co.,  89  Tenn.  166,  15  S. 
W.  737;  Smith  v.  Neilson,  13  Lea 
(Tenn.)    461. 

80.  See  supra,  T,   A,  5. 

81.  Cal.— In   re  Zollikofer's  Estate, 
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167  Cal.  196,  138  Pac.  995;  In  re  Clark's 
Estate,  148  Cal.  108,  82  Pac.  760,  113 
Am.  St.  Rep.  197,  1  L.  R.  A.  (N.  S.) 
996,  7  Ann.  Cas.  306.  Mich.— Scripps 
r.  Wayne  Probate  Judge.  131  Mich. 
265,  90  X.  W.  1061,  100  Am.  St.  Rep. 
614.  Miss. — Bate  v.  Incisa,  59  Miss. 
513.  N.  H.— Stark  v.  Parker,  56  N.  H. 
481.  Ohio.— McXeal  v.  Ross^  58  Ohio 
St.  707,  51  X.  E.  1099;  Manuel  v.  Man- 
uel, 13  Ohio  St.  458. 
See  also  cases  in  following  note: 

82.  IT.  S.— Thomas  Kav  Woolen  Mill 
Co.  17.  Sprague,  259  Fed.  338.  Ala. 
Frederick  r.  Milbourne,  198  Ala.  137, 
73  So.  442;  Broughton  v.  Bradley,  34 
Ala.  694,  73  Am.  Dec.  474;  Varner  v. 
Bevil,  17  Ala.  286.  Cal.— In  re  Edel- 
man's  Estate.  148  Cal.  233,  82  Pac.  962, 
113  Am.  St.  Rep.  231.  Kan.— Parnell 
V.  Thompson,  81  Kan.  119,  105  Pac.  502, 
33  L.  R.  A.  (X.  S.)  658.  Ky.— Fletch- 
er's  Admr.  v.  Sanders,  7  Dana  345,  32 
Am.  Dec.  96.  Mass. — Morrison  v.  Haas, 
229  Mass.  514,  118  X.  E.  893;  Racke- 
mann  r.  Tavlor,  204  Mass.  394,  90  N.  E. 
552.  Minni- In  re  Southard's  Will,  48 
Minn.  37,  50  X.  W.  932;  Putnam  v. 
Pitney,  45  Minn.  242.  47  X.  W.  790, 
11  L.  R.  A.  41.  Mich. — Scripps  v. 
Wayne  Probate  Judge,  131  Mich.  265. 
Miss. — Wilson  r.  Oox.  49  Miss.  538; 
Still  V.  Woodville,  38  Miss.  646.  N".  H. 
Knight  V.  Hollines,  73  X.  H.  495.  63 
Atl.  38,  12  Prob.  Rep.  Ann.  207.  N".  Y. 
Tn  re  Cnnnell's  Will.  221  X.  Y.  190, 
116  N".  E.  986.  Pa. — Tn  re  Pepper's 
Estate.  148  Pa.  .^,  23  Atl.  10.39.  Vt. 
Tarbell  r.  Walton.  71  Vt.  406,  45  Atl. 
748;  W^ilton  r.  Hall's  Estate,  66  Vt. 
45.5,  461.  20  Atl.  803.  Wash.— Rader 
V.  Stnbblefield.  43  Wash.  334,  86  Pac. 
560,  10  Ann.  Cas.  20;  Clavson  v.  Clay- 
son,  26  Wash.  253,  66  Pac.  410. 
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and  statutes  so  provide^ in  some  jurisdictions.®^  But  it  has  been 
held  that  unless  the  statute  expressly  permits  it,  there  can  be  no  pro- 
bate of  a  non-resident's  ^nll  even  as  to  local  property  except  as  ancil- 
lary to  its  previous  probate  at  his  domicile.®*  And  after  original  pro- 
bate at  the  domicile  it  has  been  held  that  only  ancillary  and  not  orig- 
inal probate  may  be  had,®^  though  some  statutes  provide  otherwise.®® 

b.  Secondary  Proof.  —  Where  a  will  has  already  been  probated  in 
a  foreign  state  and  cannot  therefore  be  produced  for  probate  else- 
where, a  second  original  probate  in  another  state  is  only  possible  upon 
secondary  evidence  and  statutes  have  made  provision  therefor  in  some 
states.®^ 

3.  Ancillary  Probate. — a.  Statutory  Provisions.  —  Statutes  now 
quite  generally  provide  for  the  probate  or  recording  of  authenticated 
copies  of  foreign  wills  and  their  foreign  probate.®®     These  statutes 


83.  See  the  statutes,  and  Ala. 
Frederick  v.  Wilbourne,  198  Ala.  137, 
73  So.  442;  Jaques  v.  Horton,  76  Ala. 
238.  Cal.— In  re  Clark's  Estate,  148 
Cal.  108,  82  Pac.  760,  113  Am.  St.  Rep. 
197,  1  L.  R.  A.  (N.  S.)  996,  7  Ann. 
Cas.  306;  In  re  Edelman's  Estate,  148 
Cal.  233,  82  Pac.  962,  113  Am.'St.  Rep. 
231.  N.  Y.— In  re  Ranger's  Estate, 
169  N.  Y.  Supp.  107.5,  under  Code  Civ. 
Proc.  §  251.5,  subd.  2.  S.  D. — See  In 
re  James'  Estate,  38  S.  D.  107,  160  N. 
W.  .525.  Wash.— Rader  r.  Stubblefield, 
43  Wash.  334,  86  Pac.  560,  10  Ann.  Cas. 
20;  Clayson  r.  Clavson,  26  Wash.  253, 
66  Pac.  410.  Can.— Re  Dartnell,  10 
Ont.  W.  X.  386. 

84.  In  re  Chadwick's  Will,  80  N.  J. 
Eq.  471,  85  Atl.  266,  overrnlinp  on  this 
point  Gordon's  Case,  50  N.  .1.  Eq.  .397, 
26  Atl.  268,  and  all  cases  founded  on  it. 
See  Davis  v.  Upson,  230  111.  327,  82  N. 
E.  824. 

Tal  Hence  if  it  cannot  be  pro- 
hated  there,  it  cannot  be  probated  here. 
Further  legislation  is  necessary.  Tn  re 
Dndpe's  Will.  89  K  .T.  En.  525,  104 
Atl.  646;  Tn  re  Oeiser's  Will,  82  N.  J. 
Eq.  311.  87  Atl.  628. 

8.5.  Tn  re  ConnolTs  Will,  221  K  Y. 
ion.   116  N.  E.   086. 

fnl  The  Burden  Ts  on  the  Objector 
to  Show  Foreiem  Probate, — Tn  re  Con- 
nell'g  Will,  221  X.  Y.  190,  116  N.  E. 
986. 

86.  See   the    statutes. 

87.  Tn  ro  Hnrk'^  Estate,  "14S  Tal. 
108,  82  Pac.  760,  113  Am.  St.  "Rep.  197. 
1  T,.  R.  A.  CN.  S.)  906,  7  A.m.  Cns.  306. 
See  Ferridav  r.  Groavenor,  86  Conn.  698, 
86  Atl.  569;  Tn  re  Willetts'  Appeal,  50 
Conn.    330.    Compare    In    re    Law,    80 


App.  Div.  73,  80  N.  Y.  Supp.  410,  af- 
firmed,  175   N.   Y.  471,   67   K   E.   1084. 

[a]  "Where  a  will  is  detained  by  a 
foreign  court,  so  that  the  proponent 
cannot  produce  it  for  probate,  second- 
ary evidence  thereof  is  admissible,  as 
much  so  as  if  it  were  a  lost  will." 
Knight  V.  Hollings,  73  N.  H.  495,  63 
Atl.  38,  12  Prob.  Rep.  Ann.  207,  quot- 
ing Woerner  Admin.  See  also  Loring  r. 
Oakley,  98  Mass.  267;  In  re  McCauley's 
Appeal,  130  Pa.  480,  18  Atl.  617. 

88.  See  the  statutes  and  the  follow- 
ing: U.  S. — Secrist  v.  Green,  3  Wall. 
744,  18  L.  ed.  153.  Cal.— In  re  Clark's 
Estate,  148  Cal.  108,  82  Pac.  760,  113 
Am.  St.  Rep.  197,  1  L.  R.  A.  (N.  S.) 
996,  7  Ann.  Cas.  306.  Conn.— Ferriday 
r.  Grosvenor,  86  Conn.  698,  86  Atl  569. 
111.— Barnett  v.  Barnett,  284  111.  580, 
120  N.  E.  532.  Ind.— Evansville  Ice  & 
Cold  Stor.  Co.  V.  Winsor,  148  Ind.  682, 
48  N.  E.  592;  Reed  v.  Bishop,  51  Ind. 
App.  187,  97  N.  E.  1023.  Kan.— Barnes 
»-.  Brownlee,  97  Kan.  517,  155  Pac.  962. 

Minn. Babcock   v.  Collins,   60   Minn. 

73.  61  N.  W.  1020,  51  Am.  St.  Rep.  503. 
Miss. — Woodville  r.  Pizzati,  119  Miss. 
442,  81  So.  127.  Mo.— Cohen  v.  Her- 
bert, 205  Mo.  537,  104  S.  W.  84,  120 
Am.  St.  Rep.  772.  Mont.— State  v.  Dis- 
trict Court,  34  Mont.  96,  85  Pac.  866, 
115  Am.  St.  Rep.  510,  6  L.  R.  A.  (N. 
S.)  617,  9  Ann.  Has.  418.  N.  J.— Du 
Bois  r.  Waterman,  87  N.  .T.  Eq.  119, 
99  Atl.  143:  Tn  re  Chadwick's  Will,  SO 
N.  .T.  Eq.  471.  85  Atl.  266.  N.  Y.— Tn 
re  Cornell 's  Will.  221  N.  '7.  190,  116 
"NT.  E.  986.  R.  I.-^Olnev  r.  Angell,  5 
R.  T.  198,  73  Km.  Dec.  62.  S.  D.— Tn  rn 
Kimberlv's  Estate,  32  S.  D.  1.  141  N. 
W.  1081,  Ann.  Cas.  1916A.  362.     Tenn. 
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nro  siiT^lar  Imt  not  iilontionl  in  tlioir  provisions,  nnd  Avliilo  some  of 
tluMii  rt'tniiiv  merely  ;i  reeordin^'  of  the  eopy  wilhout  further  proof/" 
jronornlly  they  eonteniplato  or  arc  construed  to  require  a  probate  pro- 
ceed injr  J'"  oven  tliousj;h  as  to  personalty,  the  foreign  probate  may  be 
conclusive."^  Such  statutes  include  a  foreign  judgment  establishing 
and  probating  a  lost  or  destroyed  will."-  They  apply,  however,  only 
to  foreign  wills  probated  at  the  domicil  of  the  testator  and  not  to  the 
will  of  a  resident  first  probated  in  another  state  where  he  has  prop- 
erty."^ 

Under-some  statutes  such  copies  may  be  probated  as  to  local  realty 
as  well  as  personalty."*  Generally  in  the  case  of  realty  it  is  required 
that  it  appear  that  the  will  was  executed  according  to  the  local  law,"^ 
though  this  is  not  true  under  some  statutes."® 

b.  Proceedings.  —  (I.)  Generally.  —  The  statute  may  indicate  or 
provide  the  procedure  to  be  followed."^  Its  provisions  must  be  fully 
complied  with,"^  but  when  they  have  been  satisfied  there  is  no  discre- 
tion to  refuse  probate.""    The  copy  of  the  foreign  will  and  its  probate 


Fielder  t\  Pemberton,  136  Tenn.  440, 
189  S.  W.  873,  Ann.  Cas.  1918E,  905. 
Tex. — Hare  v.  Pendleton  (Tex.  Civ.) 
App.),  214  S.  W.  948;  Thompson  v. 
Dodge  (Tex.  Civ.  App.),  210  S.  W.  586; 
Vidaurri's  Estate  v.  Bruni  (Tex.  Civ. 
App.),  156  S.  W.  315.  W.  Va,— William 
James'  Sons  Co.  v.  Crouch,  72  W.  Va. 
794,  79  S.  E.  815.  Wis.— In  re  Gert- 
sen's  Will,  127  Wis.  602,  106  N.  W. 
1096,   115    Am.   St.   Eep.    1060. 

[a]  Proceedings  in  administration 
already  had  of  the  estate  of  such  per- 
son as  if  he  had  died  intestate  and 
^vhich  have  terminated  in  a  final  decree 
in  the  same  court,  need  not  be  first  re- 
voked, set  asidJ,  or  vacated.  Stack- 
house  r.  Berryhill,  47  Minn.  20,  49  N. 
W,  392.     See  supra,  I,  A,  6. 

89.  See   supra,  I,  L,   1. 

90.  Goodman  v.  Winter,  64  Ala.  410, 
38  Am.  Eep.  13;  Ferriday  v.  Grosvenor, 
86  Conn.  698,  86  Atl,  569.  See  supra 
I,  L,   1,   and   infra,   this   section. 

[a]  Merely  filing  the  copy  in  local 
probate  court  is  not  sufficient.  Collum 
V.  Price.  185  Ala.  556,  64  So.  88. 

91.  See  supra,  I,  L,  1;  infra  I,  L, 
3.  c. 

92.  Barnes  r.  Brownlee,  97  Kan.  517, 
155    Pac.    962. 

93.  Cal.— In  ro  Zollikofer's  Estate, 
167  Cal.  196,  138  Pac.  995;  In  re 
Clark's  Estate,  148  Cal.  108,  82  Pac. 
860,  113  Am.  St.  Pop.  197,  1  L.  R.  A. 
(N.  S.)  996,  7  Ann.  Cas.  306.  la.— In 
re  Longshore 's  Will,  176  N.  W.  902. 
Miss. — Bate  v.  Incisa,  59  Miss.  513. 
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[a]  The  term  "all  wills"  as  used 
in  the  code  section  authorizing  probate 
of  all  wills  duly  proved  and  allowed  in 
other  states  and  countries,  is  limited  to 
all  "foreign"  wills  by  the  title  of  the 
article  of  the  code  in  which  the  sec- 
tion appears.  In  re  Clark's  Estate, 
148  Cal.  108,  82  Pac.  860,  113  Am.  St. 
Eep.  197,  1  L.  R.  A.  (N.  S.)  996,  7 
Ann.   Cas.   306. 

94.  See  the  statutes. 

[a]  But  the  probate  may  be  con- 
tested as  to  realty.  See  McEwan  v. 
Brown,  176  N.  C.  249,  97  S.  E.  20  and 
infra,  I,  L,  3,  a,  (II) ;  I,  L,  3,  c. 

95.  N.  C— Vaught  v.  Williams,  177 
N.  C.  77,  97  S.  E.  737;  McEwan  v. 
Brown,  176  N.  C.  249,  97  S.  E.  20. 
Ore. — Clayson  v.  Clayson,  24  Ore.  542, 
34  Pac.  358.  W.  Va.— McVey  v.  Butch- 
er, 72  W.  Va.  o26,  78  S.  E.  691;  Wil- 
liam James'  Sons  Co.  v.  Crouch,  72  W. 
Va.  794.  79  S.  E.  815. 

See  Howard  v.  Merker  (Ind.  App.), 
127  N.  E.  807. 

faT  If  this  does  not  appear  from  the 
certificate  the  statute  authorizes  tie 
clerk  to  issue  a  commission  to  take 
proofs  as  to  the  execution.  McEwan 
V.  Brown,  176  N.  C.  249,  97  S.  E.  20. 

96.  Barnett  V.  Barnett,  284  111.  580, 
120   N.   E.   532. 

■97.     See  the  statutes. 

98.  Ferridav  r.  Grosvenor,  86  Conn. 
698.   86    Atl.   .569. 

99.  Ala. — Brock 's  Admr.  v.  Frank, 
51  Ala.  85.  Ohio — Barr  r.  Closterman, 
1  Ohio  Cir.  Dec.  546.     Tex. — Thompson 
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must  be  properly  authenticated,^  and  should  accompany  the  appliea- 
tion.- 

Application. —  A  formal  application  for  probate,  though  proper, 
has  been  held  to  be  unnecessary.^  But  this  matter  is  sometimes  regu- 
lated by  statute.*     The  application  must  be  by  an  interested  person.^ 

Notice  to  interested  parties  of  the  recording  or  ancillary  proceed- 
ings is  required  by  some  statutes,®  but  not  by  others.' 

The  hearing  is  governed  by  the  statute  and  the  principles  elsewhere 
discussed.^ 


V.  Dodge   (Tex.  Civ.  App.),  210  S.  W. 
586. 

[a]  Denial  of  probate  is  harmless 
error  where  it  appears  tliat  there  is  not 
local  property  enough  to  pay  local 
creditors.  Eeed  v.  Bishop,  51  Ind- 
App.  187,  97  N.  E.  1023. 

1.  111.— Barnett  v.  Barnett,  284  111. 
580,  120  N.  E.  582,  statute  requiring 
certificate  of  execution  of  will  accord- 
ing to  the  laws  of  the  state  or  country 
in  which  "same"  was  executed — 
"same"  means  certificate  and  not 
the  will.  Kan. — In  re  Hanna's  Estate, 
106  Kan.  40,  186  Pac.  1010.  N.  C— 
Eiley  v.  Carter,  158  N.  C.  484,  74  S.  E. 
463. 

See  14  Ency.  of  Ev.  493,  and  cross- 
references  there  made. 

2.  In  re  Connell's  Will,  221  N.  Y. 
190,  116  N.  E.  986,  and.  an  authenti- 
cated copy  of  the  foreign  letters,  if 
any. 

3.  See  infra,  this  note.  Compare 
supra,  I,  C,  6. 

[a]  A  statute  providing  that  a  copy 
of  the  will  and  probate  thereof  "may 
be  produced"  to  the  court  by  any  per- 
son interested  does  not  require  a  peti- 
tion, though  one  would  be  proper.  Ev- 
ansville  Ice  £c  Cold  Stor.  Co.  v.  Win- 
sor.  148  Ind.  682,  48  N.  E.  592. 

Form    of    Petition.— (Title)    To    the 

court      of      the      county     of 

',    state    of    : 


The  petition  of  — 
of    ,    state 


of 


of  the  county 
.     re- 


spectfully  shows: 

That  (same  as  in  [supra,  p.  199] 
form  of  petition  for  probate  of  will  to 
the  poinl  marked  with  a  *,  where  say): 

That  said  decedent  left  a  will  bear- 
ing date  of  the  day  of  , 

19 — ,  whifh  has  been  duly  proved,  al- 
lowed and   admitted   to   probate   in  the 

court  of  the  county  of  , 

state  of  ,  and  a  duly  authenti- 
cated   copy   of  said   will   and    the    pro- 


bate thereof  in  said  court  is  presented 
and  filed  herewith  and  made  a  part 
hereof;  that  said  court  at  the  time  of 
admitting  said  will  to  probate  was  a 
court  of  competent  jurisdiction  and  had 
jurisdiction  of  said  matters  and  of  all 
parties  in4;erested  in   said   estate; 

That    is    named    in    said   will 

as  executor —  thereof;  and  the  said  per- 
son—   so    named   (refuses    or 

consents)  to  act  as  such;  (and  in  case 
of  refusal,  add,  that  your  petitioner  ia 
a  person  interested  in  the  will  of  said 
decedent. 

That  ,  aged  about  

years,   residing   at  ,   , 

aged    about   years,   residing   at 


,    are    named    therein    as    dev- 
isees  and   legatees. 

Wherefore  (same  as  in  [supra,  p.  199] 
form  of  petition  for  probate   of  will). 

4.  Sec   the   statutes. 

5.  Cal.— In  re  Engle's  Estate,  124 
Cal.  292,  56  Pac.  1022.  La.— Succes- 
sion of  Lytle,  1  Eob.  268.  Mich.— Mow- 
er V.  Verplanke,  105  Mich.  398,  63  N. 
W.  302;  Clow  v,  Plu.mmer,  85  Mich.  550, 
48   N.   W.   795. 

See    supra,   I,   C,   5. 

[a]  The  agent  or  attorney  of  an  in- 
terested person  may  make  the  applica- 
tion. lOvansville  lee  &  Cold  Stor.  Co. 
V.  Winsor,   148  Ind.   682,  48  N.  E,  592. 

6.  See  the  statutes  and  Ferriday  v. 
Grosvenor,  86  Conn.  698,  86  Atl.  569, 

7.  Ala. — ^Brock's  Admr.  v.  Frank, 
51  Ala.  85.  Ia.— In  re  Capper's  Will, 
85  Iowa  82,  52  N.  W.  6.  Mass.— Crip- 
pen  V.  Dexter,  13  Gray  330.  W.  Va.— 
Woofter  17.  Matz,  71  W.  Va.  63,  76  S. 
E.   131. 

8.  See  the  statutes  and  supra,  I,  C, 
11. 

As  to  contest,  see  infra,  I,  L,  3,  b, 
(TI). 

[a]  Where  the  foreign  decree  Is  con- 
clusive "tlie  j)roC(MMrnigs  by  wliicli  it 
is    probated    are    mostly    a    matter    of 
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The  decree  slioiilil  inolnde  as  a  part  of  it  a  translation  of  the  will 
if  it  ho  in  a  foroiirn  lanjjcuairo,''  ami,  wlicro  this  is  material,  should 
show  whether  the  will  is  probated  as  a  will  of  personalty  or  realty." 
It  need  eontain  findinj^s  of  facts  only  where  this  is  required  by  stat- 
ute." 

(n.)  CJontest — Forei.cfn  wills  are  subject  to  the  statutory  rif?ht  of 
contest.^-  When  tliey  have  already  been  probated  elsewhere,  however, 
tlie  ri^ht  to  contest  depends  somewhat  upon  the  provisions  of  the 
statutes  governing  probate  of  copies  of  such  probated  wills.^'  Fre- 
(piently,  thoucrli  not  universally,  such  statutes  contemplate  or  provide 
for  the  s.-Tme  right  of  contest  as  in  case  of  original  probate.^*  The  is- 
sues on  a  contest  or  opposition  are  governed  by  the  general  principles 
elsewhere  herein  treated, ^^  subject,  of  course,  to  the  rules  governing 
the  conclusiveness  and  effect  of  the  foreign  adjudication.^^  The  for- 
eign decree  cannot  be  contested  because  partially  ineffective,  as  for 
instance  as  to  local  realty,  the  rule  being  the  same  as  in  case  of  a  do- 
mestic will.^''    But  the  existence  and  proper  authentication  of  the  for- 


form."  Babeock  v.  Collins,  60  Minn. 
73,  61  N.  W.  1020,  51  Am.  St.  Eep.  503. 
fb]  Where  the  statute  forbids  con- 
test of  a  probatefl  foreign  will  the  is- 
sues on  opposition  to  probate  are  lim- 
ited, but  the  existence  of  the  foreign 
record  and  the  proper  authentication 
thereof  mav  be  questioned.  In  re 
Hanua's  Estate,  106  Kan.  40,  188  Pac. 
1010. 

9.  In  re  Mayer's  Will,  144  N.  Y. 
Supp.  438, 

10.  See  Dupoyster  v.  Gagoni,  84  Ky. 
403,  1  S.  W.  652;  Williams  v.  Jones,  14 
Bush  (Ky.)  418.  Compare  William 
James'  Sons  Co.  v.  Crouch,  72  W.  Va. 
794,   79   S.   E.  815. 

11.  See  the  statutes  and  Evansville 
lee  &  Cold  Stor.  Co.  v.  Winsor,  148 
Ind.  682,  48  N.  E.  592. 

12.  Ark.— Selle  v.  Rapp,  220  S.  W. 
662.  HI.— Dibble  v.  Winter,  247  111. 
243,  93  N.  E.  145.  W.  Va.— Woofter 
r.  Matz,  71  W.  Va.  63,  76  S.  E.  131,  by 
bill  in  equity. 

13.  'See  the  statutes. 

14.  Ark.— Selle  v.  Rapp,  220  S.  W. 
662,  Ind.— Xiederhaus  v.  Heldt,  27  Ind. 
480.  Miss.— Wood V ill e  t:  Pizzati,  119 
Miss.  442,  81  So.  127.  Mo.— TTincs  r. 
Hines,  243  Mo.  480,  147  S.  W.  774.  N.  C. 
See  McEwan  v.  Brown,  176  N.  0.  249, 
97  S.  E.  20.  Ohio.— Bailey  v.  Bailor, 
8  Ohio  239.  Pa.— Opp  v.  Chess,  204 
Pa,  401,  54  Atl.  354.  Tex. — Thompson 
V.  Dodge  (Tex.  Civ.  App.),  210  S.  W. 
586.  CoiTipare  Vidaurri  's  Estate  v. 
Bruni   (Tex.  Civ.  App.),  156  S.  W.  315, 
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for  previous  rule. 

But  see  Evansville  Ice  &  Cold  Stor. 
Co.  V.  Winsor,  148  Ind.  682,  48  N.  E. 
592. 

[a]  Statute  forbids  any  contest  of 
a  will  executed  and  proven  according 
to  the  law  of  a  sister  state  or  territory 
or  foreign  country.  In  re  Hanna's  Es- 
tate,  106  Kan.  40,  186  Pac.  1010. 

[b]  Where  foreign  probate  is  in 
common  form  upon  the  filing  of  an  ex- 
emplified copy  pursuant  to  statute, 
proof  in  solemn  form  may  apparently 
be  required — in  which  event  the  valid- 
ity of  the  original  probate  is  immate- 
rial. Worsham  v.  Ligon,  144  Ga.  707, 
87  S.   E.   1025. 

[c]  Time  limit,  see  supra,  I,  C,  3. 
Exceptions  in  favor  of  infants  con- 
tained in  the  general  statute  governing 
contest  of  wills  has  no  application  to 
foreign  wills  where  the  section  govern- 
ing contest  of  the  latter  restricts  the 
time  to  three  years  without  excepting 
infants.  Evansville  lee  &  Cold  Stor. 
Co.  V.  Winsor,  148  Ind.  682,  48  N.  E. 
592. 

15.  See  supra,  I,  C,  10. 

16.  Ark.— Selle  r.  Rapp,  220  S.  W. 
662.  lU.— Dibble  r.  Winter,  247  111. 
243,  93  N.  E.  145.  Ind.— Harris  v.  Har- 
ris, 61  Ind.  117.  S.  D.— Cornell  V. 
Burr,  32  S.  D.  1,  141  N.  W.  1081,  Ann. 
Cas.  1916A,  362. 

See  infra,  I,  L,  3,  e. 

17.  Cornell  v.  Burr,  32  S.  D.  1,  141 
N.  W.  1081,  Ann.  Cas.  1916A,  362.  See 
supra,  I,  C,  10,  a. 
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eign  record,^^  and  the  jurisdiction  of  the  foreign  court^^  may  always 
be  questioned. 
(m.)     Setting  Aside  Decree. —  The   decree   can  be  set   aside   only  pur- 
suant to  the  statutes  and  the  principles  elsewhere  discussed.^" 

(IV.)  Effect  of  Decree.  —  Ancillary  probate  of  a  will  originally  pro- 
bated elsewhere  is  as  conclusive  as  a  judgment  or  decree  of  original 
probate  of  a  domestic  will.^^  It  may  be  assailed  collaterally  for  lack 
of  jurisdiction.--  If  the  contest  on  a  foreign  will  is  successful,  it  has 
no  effect  upon  the  will  or  the  probate  thereof  in  the  state  where  it 
was  formerly  probated.-^  On  the  other  hand,  the  ancillary  probate 
is  not  ipso  facto  nullified  by  the  setting  aside  of  foreign  decree  on 
which  it  was  founded.-* 

c.  Conclusiveness  and  Effect  of  Foreign  Decree.  —  In  the  absence 
of  statute,  a  foreign  decree  probating  a  will  is  given  the  same  eifect 
as  an  adjudication,  as  in  the  case  of  any  other  similar  decree,  being 
governed  by  the  principles  of  comity  and  the  full  faith  and  credit 
clause  of  the  federal  constitution.-^    It  will  be  given  no  greater  effect, 


18.  In  re  Hanna's  Estate,  106  Kan. 
40,  186  Pac.  1010. 

19.  See  infra  I,  L,  3,  c. 

20.  See   supra,  I,   D,   2. 

[a]  Equity  has  no  jurisdiction, 
either  iuherent  or  statutory,  to  set 
aside  the  probate  of  a  foreign  will  ad- 
mitted to  probate  locally  upon  an  au- 
thenticated copy.  The  method  of  at- 
tack provided  in  the  statute  imust  be 
followed — setting  aside  the  order  with- 
in the  prescribed  time  on  the  grounds 
specified;  McVev  v.  Butcher,  72  W.  Va. 
526,  78  S.  E.  691;  Woofter  v.  Matz,  71 
W.  Va.  63,  76  S.  E.  131,  discussing  the 
question  elaborately. 

21.  See  supra,  T,  T,  and  the  following 
cases:  Ala. — Goodman  r.  Winter,  64 
Ala.  410,  38  Am.  Rep.  13.  Ind.— Win- 
slow  ?;.  Donnelly,  119  Ind.  5r,o,  22  N.  E. 
12.  la. — Vance  v.  Anderson,  39  Iowa 
426.  Ky.— -Whalen  v.  Ncsbit,  95  Kv. 
464,  26  S.  W.  188.  Mass.— Dublin  V. 
Thadbourn,  16  Mass.  433.  Minn. — 
Stackhouse  v.  Berrs'hill,  47  Minn.  20, 
49  N.  W.  392.  Pa.— In  re  Shoonborcer's 
Estate,  1.39  Pa.  132,  20  Atl.  10-^0.  W.  Va. 
William  .Tames  Sons'  Co.  r.  Crouch,  72 
W.  Va.  794,  79  S.  E.  815;  McVpv  r. 
Butcher,   72   W.  Va.  526,   78  S.  E.  "691. 

See  Dickey  i\  Vann,  81  Ala.  42.'i,  8 
So.  195,  not  collaterally  attackable  for 
want  of  notice. 

fat  Even  though  a  finding  of  the 
fact  of  foreiieni  probate  was  not  sup- 
ported   by    the    evidence.      Goldtrce    v. 


McAlister,  86  Cal.  93,  23  Pac.  207,  24 
Pac.    801. 

[b]  Local  probate  of  an  authenti- 
cated copy  of  foreign  probate  is  con- 
clusive, on  collateral  attack,  as  to  the 
facts  authorizing  ancillary  probate, 
including  the  foreign  residence  of  the 
testator,  ev'en  though  the  court  erred 
in  permitting  ancillary  instead  of  re- 
quiring original  probate  of  a  resident's 
will.  In  re  Clark's  Estate,  148  Cal. 
108,  82  Pac.  760,  113  Am.  St.  Rep. 
197,  1  L.  K.  A.  (K  S.)  996,  7  Ann. 
Cas.  306.  But  see  Bate  v.  Incisa,  59 
Miss.  513. 

[c]  Conclusive  even  as  to  land 
where  the  will  is  probated  as  a  will  of 
realty.  William  James'  Sonsf  Co.  v. 
Crouch,   72   W.   Va.   794,   79   S.   E.   815. 

[dl  Even  if  Copy  Was  Not  Suffi- 
ciently Authenticated. — William  James' 
Sons  Co.  V.  Crouch,  72  W.  Va.  794,  79 
S.  E.  815. 

22.  Ky. — ^Whalen  v.  Nesbit,  95  Ky. 
464,  26  S.  W.  188.  Mich.— Mower  v. 
Verplanke,  105  Mich.  398,  63  N.  W. 
302.  Miss. — Bate  v.  Incisa,  59  Miss. 
513,  N.  J. — Nelson  v.  Potter,  50  N.  J. 
L.  324,  15  Atl.  375. 

23.  DihTilo  r.  Winter,  247  111.  243, 
263.   93   N.   E.    145. 

24.  Foulke  v.  Zimmerman,  14  Wall. 
rU.  S.)  113,  20  L.  ed.  785;  Cohen  v. 
Ferhcrt,  205  Mo.  537,  104  S.  W.  84, 
120    Am.  St.   JioY.    112. 

25.  See  gonorally  the  titles  "Judg- 
ments;" "Res  Judicata." 
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howcvor.  thnn  it  Ims  Avlioro  rrndoivd.^"  Since  tlio  fovoijrn  proceod- 
inirs  aro  in  roin,-'  they  are  conclusive  to  the  extent  and  only  to  the 
extent  that  the  res  is  ^vithin  the  jurisdiction  of  the  i'oreijxn  court.'" 
The  testamentary  status  as  to  personalty  is  ordinarily  deemed  to  bo 
situated  at  and  is  jrovcrned  by  the  law  of  the  testator's  last  domicile; 
hence  a  p7-obat(>  adjudication  at  that  domicile  is  ordinarily  conclusive 
in  the  ease  of  jiersonaltv,  as  to  the  execution  and  validity  of  the  will.^® 
But  in  the  absenee  of  a  <?ontrary  statute,  testamentary  status  as  to 
realty  is  sroverned  by  tlie  law  of  the  actual  situs  of  tlie  land,  and  as 
to  such  property  an  adjudication  elsewhere  is  not  conelusive,^^  even 
under  tlie  full  i'aith  and  credit  clause."     Foreign  probate  in  a  state 


26.  Cornell  r.  Burr,  32  S.  D.  1,  141 
X.   W.    10<^1.   Ann.   Cas.   1^1 6A,   3(i2. 

[a]  Probate  in  Georgia  in  common 
form  being  -wholly  ex  parte  and  the 
statute  providing"  tliat  such  probate 
shall  not  be  conclusive,  it  is  not  a  judg- 
ment entitled  to  full  faith  and  credit 
under  the  federal  constitution.  Fred- 
erick V.  "Wilbourne,  198  Ala.  137,  73 
So.  442. 

27.  See  supra,  I,  A,  5  and  In  xe  Hor- 
ton's  -R-ill,  217  N.  Y.  363,  111  N.  E. 
1066. 

28.  Cal. — In  re  Zollikofer's  Estate, 
167  Cal.  196,  138  Pac.  995;  In  re  Clark's 
Estate,  148  Cal.  108,  82  Pac.  760,  113 
Am.  St.  Eep.  197,  1  L.  B.  A.  (N.  S.) 
996,  7  Ann.  Cas.  306.  Miss.— Wood- 
ville  v.  Pizzati,  119  Miss.  442,  81  So. 
127.  Vt.— Tarbell  v.  Walton,  71  Vt. 
406,  45   Atl.   748. 

See  In  re  Horton's  Will,  217  N.  Y. 
363,  111    N.  E.   1066. 

29.  tr.  S. — Darby's  Lessee  v.  Mayer, 
10  Wheat.  465,  6  L.  ed.  367.  Ala.— 
Frederick  v.  Wilbourne,  198  Ala.  137, 
73  So.  442;  Blacksher  Co.  v.  Northrup, 
176  Ala.  190,  57  So.  743,  42  L.  R.  A. 
CS.  S.)  454;  Goodman  v.  Winter,  64 
Ala.  410,  38  Am.  Eep.  13.  Conn.— In 
re  Irwin's  Appeal,  33  Conn.  128.  111. 
Dibble  V.  Winter,  247  111.  243,  251,  93 
K  E.  145.  Ind.— Evansville  lee  & 
Cold  Stor.  Co.  V.  Winsor,  148  Ind.  682, 
48  K  E.  592.  Ky. — Newcomb  v.  New- 
comb,  108  Ky.  582,  57  S.  W.  2,  51  L.  R. 
A.  419.  La. — Succession  of  Gaines,  45 
La.  Ann.  1237,  14  So.  233.  Mass.— 
Rack  em  an  v.  Taylor,  204  Mass.  394,  90 
N.  E.  552.  Mont.— State  v.  District 
Court,  .34  Mont.  96,  85  Pac.  866,  115 
Am.  St.  Rep.  510,  6  L.  R.  A.  (N.  S.) 
617,  9  Ann.  Cas.  418.  N.  J.— Nelson  v. 
Potter,  50  N.  J.  L.  324,  15  Atl.  37.5.  N. 
Y.— See  In  re  Horton's  Will,  217  N. 
Y.  363,  111  X.  E.  lOGG.     S.  D.— Cornell 
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r.  Burr,  32  S.  D.  1,  141  N.  W.  1081, 
Ann.  Cas.  lf)16A,  362.  Tenn.— Martin 
r.  Stovall,  103  Tenn.  1,  52  S.  W.  296,  48 
L.  R.  A.  130.  W.  Va.— Woofter  v. 
Matz,  71  W.  Va.  63,  76  S.  E.  131. 

But  see  Higgins  v.  Eaton,  202  Fed. 
75. 

[a]  A  foreign  decree  of  a  court  of 
competent  jurisdiction  cannot  be  re- 
fused recognition  because  original  pro- 
bate of  the  will  has  already  been  de- 
nied at  the  foruiTi  because  the  will  was 
in  the  form  required  by  the  local  law. 
Succession  of  Gaines,  45  La.  Ajin.  1237, 
14  So.  233. 

30.  Ala. — Blacksher  Co.  v.  Northrup, 
176  Ala.  190,  57  So.  743,  42  L.  R.  A. 
(N.  S.)  454.  ni.— Dibble  v.  Winter, 
247  111.  243,  251,  93  N.  E.  145.  Ind.— 
Evansville  Ice  &  Cold  Stor.  Co.  v.  Win- 
sor, 148  Ind.  682,  48  N.  E.  592,  limiting 
the  rule  in  Harris  f.  Harris,  61  Ind. 
117,  to  personalty.  la. — Otto  v.  Doty, 
61  Iowa  23,  15  N.  W.  578.  Ky.— Fos- 
ter V.  Jordan,  130  Ky.  445,  113  S.  W. 
490.  La. — Drysdale's  Succession,  121 
La.  816,  46  So.  873.  Compare  Bissoll  v. 
Bodcaw  Lumb.  Co.,  134  La.  839,  64  So. 
792.  Miss.— Woodville  r.  Pizzati,  119 
Miss.  442,  81  So.  127.  Neb.— 'See  Mar- 
tin f.  Martin,  70  Neb.  207,  97  N.  W. 
289.  N.  J.— X^elson  v.  Potter,  50  N. 
.1.  L.  324,  15  Atl.  375.  R.  I.— Bowen  v. 
.Tohnson,  5  R.  I.  112,  73  Am.  Dee.  49. 
S.  D.— Cornell  V.  Burr,  32  S.  D.  1,  141 
N.  W.  1081,  Ann.  Cas.  191 6A,  362. 

See  Gailev  v.  Brown,  169  Wis.  444, 
171    N.   W.  ■9'f5. 

31.  Del. — Pritchara  v.  Henderson,  2 
Penne.  (Del.)  .553,  47  Atl.  376.  HI.— 
Dibble  v.  Winter,  247  111.  243,  93  N.  E. 
14.').  la,— Otto  r.  Dotv,  61  Iowa  23,  15 
N.  W.  57??.  Miss.— Woodville  v.  Piz- 
znfi.  119  Miss.  442,  81  So.  T57.  Mo.— 
Kr^ith  V.  .Tohnson,  97  Mo.  223,  10  S.  W. 
597.    N.  J.— Nelson  v.  Potter,  50  N.  J. 
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other  than  the  testator's  domicile  is  a  proceeding  in  rem  as  to  the 
property  actually  there  situated  and  is  entitled  to  recognition  else- 
where, even  at  his  domicile,  as  to,^^  but  only  as  to,^^  such  property. 
And  it  has  been  held  that  recognition  of  a  decree  rendered  at  the 
testator's  domicile,  is  compulsory  under  the  full  faith  and  credit 
clause,  only  as  to  personalty  actually  within  the  state  of  adjudica- 
tion.3*  This  whole  matter  is  regulated  to  some  extent  by  statutes, 
which  sometimes  contemplate  or  provide  for  recognition  of  foreign 
decrees  under  specified  limitations,  even  as  to  realty.^^  However,  a 
statute  providing  for  probate  of  authenticated  copies  of  wills  pro- 
bated in  foreign  states  does  not  change  the  general  principles  gov- 
erning the  conclusiveness  of  such  foreign  probate,^^  except  where  it 
forbids  a  contest,^^  or  provides  that  the  will  shall  have  the  same  effect 
as  if  it  had  been  originally  probated  in  the  domestic  court.^^  Within 
the  limits  of  the  rules  elsewhere  stated,^^  the  jurisdiction  of  the  for- 


L.  324,  15  Atl.  375.  Tenn.— Martin  v. 
Stovall,  103  Tenn.  1,  52  S.  W.  296,  48 
L.  E.  A.  130. 

32.  Cal.— In  re  Clark's  Estate,  148 
Cal.  108/82  Pac.  860,  113  Am.  St.  Rep. 
197,  1  L.  R.  A.  (N.  S.)  996,  7  Ann.  Cas. 
306.  Mass. — Morrison  V.  Haas,  229 
Mass.  514,  118  N.  E.  893.  Vt.— Tarbell 
t;.  Walton,  71  Vt.  406,  45  Atl.  748. 

33.  In  re  Longshore 's  "Will  (la.)  176 
N.  W.  902;  Tarbell  v.  Walton,  71  Vt. 
406,  45  Atl.  748. 

[a]  Neither  the  principles  of  comity 
nor  the  constitutional  provision  take 
from  a  state  its  sovereign  power  to  re- 
quire wills  of  its  residents  to  be  orig- 
inally probated  in  the  county  of  the 
decedent's  residence.  Except  as  to 
property  situated  outside  its  borders 
such  state  may  therefore  refuse  to  rec- 
ognize foreign  probate  of  such  a  resi- 
dent's will.  In  re  Zollikofer's  Estate, 
167  Cal.  106,  ].']8  Pac.  995;  In  re  Clark's 
Estate,  148  Cal.  108,  82  Pac.  760,  113 
Am.  St.  Rep.  197,  1  L.  R.  A.  (N.  S.) 
996,   7   Ann.   Cas.   306. 

fb]  "Full  faith  and  credit  is  given 
to  it  when  it  is  permitted  to  ninko  the 
will  effective  to  pass  the  property  in 
that  .iurisdiction."  Tarbell  v.  Walton, 
71  Vt.  406,  409,  45  Atl.  748. 

34.  Solle  V.  Rapp  (Ark.),  220  S.  W. 
662. 

85.  Sec  tlie  statutf^s  and  tlic  follow- 
iiTT  f>asos:  Ala. — Blacksher  Co.  r. 
Northrup,  176  Aln.  190,  57  Ro.  743.  42 
L.  R.  A.  (N.  S.)  454.  Conn.— Mur- 
dopk's  Appeal.  81  Conn.  6S1.  72  Atl. 
290.  129  Am.  St.  Rep.  231.  111.— Dibble 
f.  Winter,  247  111.  243,  251,  93  N.  E. 


145.  Kan. — Barnes  v.  Brownlee,  97 
Kan.  517,  155  Pac.  962.  Ky.— Houser 
V.  Paducah  Lands  Co.,  157  Ky.  252,  162 
S.  W.  1113.  Me.— Chadwick  v.  Stil- 
phen,  105  Me.  242,  74  Atl.  50.  Minn. 
Babcock  v.  Collins,  60  Minn.  73,  01  N. 
W.  1020,  51  Am.  St.  Rep.  503.  Mont. 
State  V.  District  Court,  34  Mont.  96,  85 
Pac.  866,  115  Am.  St.  Rep.  510,  6  L. 
R.  A.  (N.  S.)  617.  N.  Y.— In  re  Hor- 
ton's  Will,  217  N.  Y.  363,  111  N.  E. 
1066;  Monypeny  v.  Monypeny,  202  N. 
Y.  90,  95  N.  E.  1.  VV.  Va.— In  re  Rivn- 
ford's  Will,  66  W.  Va.  39,  66  S.  E.  10. 
Wis.— Gailey  v.  Brown,  169  Wis.  444, 
171  N.  W.  945;  In  re  Gertsen's  Will, 
127  Wis.  602,  106  N.  W.  1096,  115  Am. 
St.  Rep.  1060. 

36.  See  Evansville  lee  &  Cold  Stor. 
Co.  V.  Winsor,  148  Ind.  682,  48  N.  E. 
592;  Woodville  V.  Pizzati,  119  Miss. 
442,  81  So.  127;  and  cases  cited  supra 
this  section. 

fa]  The  statute  merely  dispenses 
with  formal  proof  of  the  will  but  does 
not  give  any  conclusive  effect  to  the 
foreign  probate.  Heard  v.  Drennen,  93 
Miss.  236,  46  So.  243. 

37.  See  In  re  Hanna's  Estate,  106 
Kan.  40,  186  Pac.  1010,  and  supra,  I, 
L,  3,  b,   (I). 

38.  Mass. — Crippen  V.  Dexter,  13 
Cray  330.  Mont.— State  v.  District 
Court,  34  Mont.  96,  85  Pac.  866,  115 
Am.  St.  Rep.  510,  6  L.  R.  A.  (N.  S.) 
617.  Vt.— Ives  V.  Salisbury's  Heirs,  56 
Vt  565,  Wis.— In  re  Gertsen's  Will, 
127  Wis.  602,  106  N.  W.  1096,  115  Am. 

St.  Rep.  lono. 

39.  See  15  Standard  Proc.  662,  694. 
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i-iiTii  court  may  ahvn.vs  bo  inquired  into,  including  the  domicile  of 
the  testator,  \vhere  this  is  essential.'"  And  of  course  the  sut'liciency 
of  the  authentication  of  the  copy  of  the  will  and  foreign  probate  is 
always  a  matter  for  determination."'^ 

n.     CONSTRUCTION   AND    REFORMATION  OF  WILLS.  — A. 

At  Law. -In  actions  at  law  to  enforce  legal  rights  under  a  will, 
courts  of  law  have  jurisdiction  to  construe  the  provisions  of  a  will 
upon  which  the  rights  of  the  parties  depend.'*^ 

B.  Ix  EgiiTY. —  1.  Jurisdiction. —  a.  hi  the  Absence  of  Statute 
(I.)  Generally. -13 — Courts  of  equity  have  undoubted  power  to  con- 
strue wills  as  incident  to  their  general  jurisdiction  over  cases  seeking 
equitable  relief  on  recognized  grounds  of  equity  jurisdiction,**  and 


40.  U.  S.—  Overby  v.  Gordon,  177  U. 
S.  214,  20  Sup.  Ct.  603,  44  L.  ed.  741. 
Cal.— In  re  Clark 's  Estate,  148  Cal.  108, 
82  Pac.  760,  113  Am.  St.  Rep.  197,  1 
L.  E.  A.  (N.  S.)  996,  7  Ann.  Cas.  306. 
111.— Stull  r.  Veatch,  236  111.  207,  86  N. 
E.  227.  la.— Sullivan  v.  Kennev,  148 
Iowa  361,  126  X.  W.  349.  Minn.— Boen- 
ing  V.  Owslev,  122  Minn.  190,  142  N. 
W.  129.  Mo.— See  Stevens  v.  Oliver, 
200  Mo.  492,  98  S.  W.  492.  N.  H.— 
Stark  1-.  Parker,  56  N.  H.  481.  N.  Y.— 
In  re  Horton 's  Will,  217  N.  Y.  363,  111 
N.  E.  1066.  Pa.— In  re  Dalrymple's 
Estate,  215  Pa.  367,  64  Atl.  554.  Wis. 
Frame  v.  Thormann,  102  Wis.  653,  79 
N.  W.  39,  affirmed,  176  U.  S.  350,  20 
Sup.  Ct.  446,  44  L.  ed.  500. 

Compare  Corrigan  v.  Jones,  14  Colo. 
311,  23  Pac.  913;  In  re  Willett's  Ap- 
peal, 50   Conn.  330. 

41.  In  re  Clark's  Estate,  148  Cal. 
ins,  S2  Pac.  760,  113  Am.  St.  Eep.  197, 
1  L.  R.  A.  (N.  S.)  996,  7  Ann.  Cas.  306. 

42.  D.  C. — Donovan  v.  Mahoney,  45 
A  pp.  Cas.  4S0.  Md.— Woods  v.  Fuller, 
61  Md.  457.  Mass.— See  Walker  v. 
Dewing,  8  Pick.  520,  as  to  sufficiency 
of  special  verdict.  N.  Y. — Whitney  v. 
Whitney,  63  Hun  59,  18  K  Y.  Supp.  3. 
N.  C. — Robinson  v.  McDiarmid,  87  N. 
C.  455.  Ohio — Bowen  r.  Bovsren,  38 
Ohio  St.  426.  Wis.— Kelley  v.  Kelley, 
80  Wis.  486,  .50  N.  W.  334. 

[a]  In  ejectment  by  a  devisee,  the 
court  can  determine  the  rights  of  the 
plaintiff  under  the  will  under  which  he 
claims.  Kelley  v.  Kelley,  80  Wis.  486, 
50  N.  W.  334.  To  same  effect,  see  Skeif 
r.  Bohall,  99  Ark.  339,  138  S.  W.  461; 
Harris  v.  Bow^  156  Mich.  28,  120  N.  W. 
17;  Warren  v.  Warren,  151  Mich.  95, 
114  N.  W.  867. 

[b]  In  an  action  by  a  legatee,  on 
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the  testamentary  bond  of  an  executor 
for  improperly  withholding  a  legacy, 
the  provisions  of  the  will  under  which 
the  legacy  is  withheld  may  be  con- 
strued.    Woods  y.  Fuller,  61  Md.  457. 

[c]  Question  of  Law  and  Fact. — 
The  construction  of  the  will  is  a  ques- 
tion of  law  for  the  court,  not  a  question 
of  fact  for  the  jury.  Brown  v.  Brown, 
6   Watts    (Pa.)    54. 

43.  Jurisdiction  of  equity  and  pro- 
bate courts  compared  generally,  see  21 
Standard  I'roc.  651. 

44.  Cal.— Adams  r.  Prather,  176  Cal. 
33,  167  Pac.  534.  111.— King  v.  King, 
215  111.  100,  74  N.  E.  89.  N.  H.— Glover 
V.  Baker,  76  N.  H.  393,  83  Atl.  916. 
N.  J. — Bevans  v.  Bevans,  69  N.  J.  Eq. 
1,  59  Atl.  896;  Hoagland  V.  Cooper,  65 
N.  J.  Eq.  407,  56  Atl.  705;  Wager  v. 
Wager,  89  N.  Y.  161,  168;  Bowers  V. 
Smith,  10  Paige  193.  N.  C— Balsley 
r.  Balsley,  116  N.  C.  472,  479,  21  S.  E. 
954.  Va.— Snyder  v.  Grandstaff,  96 
Va.  473,  31  S.  E.  647,  70  Am.  St.  Rep. 
863.  W.  Va.— Prichard  v.  Prichard,  83 
W.  Va.  652,  98  S.  E.  877.  Wis.— Row- 
ley V.  Rowley,  143  Wis.  325,  127  N.  W. 
1002. 

fal  "Jurisdiction  in  equity  to  con- 
strue wills  is  limited  and  special  and 
will  only  be  exercised  as  incident  to 
general  equity  .iurisdiction,  and  then, 
in  a  particular  case,  only  to  the  extent 
of  determining  whether  or  not  the  re- 
lief soujrht  can  be  granted."  Martin 
V.  Martin,  52  W.  Va.  381,  44  S.  E.  198, 
quoted  in  Buskirk  v.  Ragland,  65  W. 
Va.  749,  65  S.  E.  101. 

["b]  As  a  general  rule  (1)  to  put  a 
court  of  equity  into  motion,  either 
there  must  be  an  actual  litigation  in 
respect  to  matters  that  are  proper  sub- 
jects   of   equity   jurisdiction    (N.   Y. — 
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as  incidental  to  their  jurisdiction  over  trusts,  express  or  implied.^^ 
Accordingly,  a  court  of  equity  has  jurisdiction  to  construe  a  will,  as 


Chipman  v.  Montgomery,  63  N,  Y.  221. 
Ore.— In  re  John's  Will,  30  Ore.  494, 
47  Pac.  341,  50  Pac.  226,  36  L.  R.  A. 
242.  Va.— Hart  v.  Darter,  107  Va.  310, 
58  S.  E.  590,  13  Ann.  Cas.  1,  15  L.  R. 
A.  (N.  S.)  599.  W.  Va.— Martin  v. 
Martin,  52  W.  Va.  3S1,  44  S.  E.  198), 
or  (2)  there  must  be  a  trust  as  to  the 
execution  of  which  the  directions  of 
the  court  are  sought.  See  infra,  this 
section.  (3)  "A  court  of  equity  will 
not  entertain  a  suit  for  construction  of 
a  will,  where  there  is  no  trust  or  other 
independent  ground  of  equity  jurisdic- 
tion." Rowlev  v.  Rowley,  143  Wis. 
325,  328,  127  N.  W.   1002. 

[c]  Courts  of  chancery,  -when  called 
upon  to  exercise  their  judicial  functions 
in  determining  whether  the  relief 
sought  by  a  suitor  should  be  granted, 
have  undoubted  power  to  and  should 
construe  a  will  when  the  question 
whether  such  relief  should  be  granted 
involves  such  construction.  Hoagland 
v.  Cooper,  65  N.  J.  Eq.  407,  56  Atl.  705. 

[d]  Thus  where  equity  has  jurisdic- 
tion over  the  administration  of  estates, 
it  may  as  an  incident  to  such  jurisdic- 
tion construe  and  enforce  wills  be- 
queathing personalty.  Hart  v.  Darter, 
107  Va.  310,  58  S.  E.  590,  13  Ann.  Cas. 
1,  15  L.  R.  A.  (N.  S.)  599.  As  to  juris- 
diction of  courts  of  equity  over  the 
nd-ninistration  of  estates,  see  the  title, 
"Probate  Courts." 

fo]  Only  to  the  extent  of  determin- 
ing whether  or  not  the  relief  sought 
can  be  granted,  will  the  court  construe 
a  will  in  a  particular  case.  Martin  v, 
Martin,  52  W.  Va.  381,  394,  44  S.  B. 
198. 

45.  Ark. — Hpiseman  v.  Lowenstein, 
113  Ark.  404,  169  S.  W.  224,  Ann.  Cas. 
1916C,  601;  Booe  v.  Vinson,  104  Ark. 
439,  149  S.  W.  524;  Williamson  v.  Gri- 
der,  97  Ark.  588,  135  S.  W.  361.  Del.— 
Sussex  Trust  Co.  r.  Polite,  105  Atl.  375. 
D.  O. — Donnvnn  r.  ^^fahonov,  45  App. 
Cns.  480.  111.— Wakofiold  r.'  ^^llkcfiold, 
256  Til.  296,  100  N.  E.  275,  Ann.  Cas. 
1913E,  414;  Comstock  r.  Redmond,  252 
111.  522.  96  N.  E.  1073;  Millpr  r.  R-nwan, 
251  711.  344,  96  N".  E.  28^;  Pingrey  v. 
Rnlon,  246  Til.  109.  92  N.  E.  592;  T/ong- 
with  r.  RiggH,  123  111.  258,  14  N.  E. 
840;  Bridges  r.  Rice,  99  Til.  414.  Ind.— 
Hughes    V.   Hughes,   30    Ind.   App.   591, 


66  X.  E.  763.  Kan.— Knox  r.  Knox,  87 
Kan.  381,  124  Pac,  409.  Mass.^Put- 
nam  f.  Collamore,  109  Mass.  509;  Tread- 
well  V.  Cordis,  5  Gray  341.  Mich. — 
Draper  v.  Brown,  153  Mich.  120,  117 
N.  W.  213.  Mo.— Clark  f.  Carter,  200 
Mo.  515,  532,  98  S.  W.  594;  First  Bap- 
tist Church  v.  Robberson,  71  Mo.  326; 
Graham  v.  Allison,  24  Mo.  App.  516. 
Neb. — Andersen  v.  Andersen,  69  Neb. 
565,  96  N.  W.  276.  N.  J.— Torrey  V. 
Torrey,  55  N.  J.  Eq.  410,  36  Atl.  1084. 
Compare  Benhani  v.  Hendrickson,  32  N. 
J.  Eq.  441.  N.  y.— Mellon  v.  Mellen, 
139  N.  Y.  210,  34  N.  E.  925;  Wager  v. 
Wager,  89  N.  Y.  161;  DiH  v.  Wisner, 
88  N.  Y.  153;  Bailey  v.  Briggs,  56  N.  Y. 
407.  N.  C. — Haywood  v.  Wachovia  L. 
&  T.  Co.,  149  N.  C.  208,  62  S.  E,  915; 
Cozart  V.  Lyon,  91  N.  C.  282.  Ohio.— 
Rothgeb  V.  Mauck,  35  Ohio  St.  503. 
Utah.— See  Allen  v.  Barnes,  5  Utah  100, 
12  Pae.  912.  Va.— Hart  v.  Darter,  107 
Va.  310,  58  S.  E.  590,  13  Ann.  Cas.  1, 
15  L.  R.  A.  (N.  S.)  599.  W.  Va.— 
Martin  v  Martin,  52  W.  Va.  381,  44  S. 
E.  198.  Wis.— Miller  v.  Drane,  100  Wis. 
1,  75  N.  W.    413. 

fa]  Compare  Toland  i?.  Earl,  129 
Cal.  148,  61  Pac.  914,  79  Am.  St.  Rep. 
100,  in  which  it  is  said  that  under  the 
California  practice  it  is  not  conceded 
that  equity  will  ( ntertain  jurisdiction 
on  the  ground  that  a  trustee  is  seeking 
instruction  as  to  the  proper  niode  of 
executing  his  trust. 

[b]  "Unless  a  trust  is  expressed  in 
the  will  and  plainly  involved,  the  juris- 
diction [of  a  court  of  equit.y]  does  not 
extend  to  the  construction  of  a  will  of 
real  estate  at  the  suit  of  a  devisee  of 
a  mere  legal  title."  Buskirk  r.  Rag- 
land,  65  W.  Va.  749,  65  S.  E.  101. 

fc]  Illustration. —  "If  the  real  es- 
tate of  the  testator  is  devised  to  a  trus- 
tee upon  distinct  and  independent 
trusts,  some  of  which  trusts  arc  valid 
and  others  invalid,  there  is  a  resulting 
trust  in  favor  of  the  heir  at  law  as  to 
so  «much  of  the  property  as  is  not  le- 
gally and  effectually  disposed  of  by  the 
will;  where  the  interest  of  each  is  not 
turned  into  a  legal  estate  by  the  pro- 
visions of  the  revised  statutes.  The 
cestui  que  trust  in  such  cases  *  *  * 
may  file  a  bill  in  this  court  [of  equit.yl 
to  have  his  rights  as  cestui  que  trust  in 
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an  inoiilcnt  to  a  suit  in  equity  for  an  accounting  by  an  executor,*^ 
or  in  a  l>ill  (|uia  timet,"  or  in  an  action  to  quiet  title  to,*^  or  parti- 
tion/* liuul  devised.  So,  also,  a  court  of  equity  has  jurisdiction  of  an 
action  by  an  executor,  trustee,  or  cestui  que  trust,  to  construe  a  doubt- 
ful or  disputed  trust  clause  in  a  will,  and  cfivo  the  executor  or  trustee 
instructions  as  to  his  conduct  in  the  administration  of  the  trust." 
The  provailin-;  doctrine,  in  the  absumcx;  of  statute,  is  that  its  .iurisdie- 
tion  is  limited  to  these  classes  of  cases,  and  that  courts  of  equity  havo 
no  jurisilictiou  to  entertain  suits,  brought  solely  to  construe  a  will, 
•which  only  deal  with  and  dispose  of  purely  legal  estates  or  interests 
in  land  and  make  no  attempt  to  create  any  trust  relation  in  respect 
to  the  property  devised.^^     With  respect  to  personalty,  however,  the 


the  estate  settled'  and  ascertained;  and 
to  have  the  trusts  of  the  will  carried 
into  effect  so  far  as  they  are  valid  and 
effectual."  Bowers  v.  Smith,  10  Paige 
(N.  Y.)  193,  200,  quoted  and  followed 
in  Gillen  r.  Hadley,  72  N.  J.  Eq.  505, 
66  Atl.  10S7. 

[d]  "There  can  be  no  clearer  case 
for  the  exercise  of  that  jurisdiction 
than  where  the  trustee  denies  the  exist- 
ence of  the  trust,  and  claims  the  right 
to  appropriate  the  trust  property  to  his 
own  use."  W^ger  v.  Wager,  89  N.  Y. 
161,  106. 

fe]  A  direction  to  an  executor  to 
sell  real  estate  of  a  decedent  imposes 
upon  him  such  a  trust  duty  as  entitles 
him  to  instructions  of  a  court  of  equity 
as  to  the  performance  of  his  duties, 
though  it  does  not  justify  an  invocation 
of  the  power  of  the  court  by  a  devisee. 
Sussex  Trust  Co  v.  Polite  (Del.),  105 
Atl.  375;  Mellen  v.  Mellen,  139  N.  Y. 
210,  34  N.  E.  925. 

[fl  Where  the  trust  has  been  ad- 
ministered and  nothing  remains  to  bo 
done  oxcept  making  a  decree  of  dis- 
tribution pursuant  to  the  will,  a  court 
of  chancery  cannot  take  jurisdiction  of 
a  suit  to  construe  a  will  upon  the 
ground  that  it  has  jurisdiction  over 
trusts.  Harris  v.  Harris,  79  Vt.  22, 
64  Atl.  75. 

[g]  An  executor  may  be  regarded 
as  a  trustee  for  jurisdictional  purposes. 
In  re  Swartz's  Will,  139  N.  Y.  Supp. 
1105. 

As  to  bills  by  trustees  generally  for 
instructions  of  the  court,  see  the  title, 
"Trusts  and  Trustees." 

46.  Gough  V.  Manning,  26  Md.  347; 
Bird  r.  Hawkins,  58  N.  J.  Eq.  229,  42 
Atl.  588. 


47.  Rowley  v.  Rowley,  143  Wis.  325, 
127  N.  W.  1002. 

48.  Rowley  v.  Rowley,  143  Wis.  325, 
127  N.  W.  1002. 

49.  m.— Osburn  r.  McCartney,  121 
111.  408,  12  N.  E.  72.  Neb.— Mohr  v. 
Harder,  103  Neb.  545,  172  N.  W.  753. 
N.  Y. — McKinlay  v.  Van  Dusen,  76  App. 
Div.  200,  78  N.  Y.  Supp.  377.  W.  Va. 
Martin  v.  Martin,  52  W.  Va.  381,  44 
S.  E.  198.  Eng.— See  Atkinson  v.  Holt- 
by,  10  H.  L.  Gas.  313,  11  Eng.  Reprint 
1047. 

50.  Tonnele  v.  Wetmore,  195  N.  Y. 
436,  442,  88  N.  E.  1068;  Davis  v.  Tre- 
main,  69  Misc.  120,  126  N.  Y.  Supp.  43. 
See  supra,   this   section. 

[a]  "The  right  of  executors  to  ob- 
tain the  construction  of  the  will  in  con- 
nection with  the  discharge  of  the  du- 
ties of  their  trust  is  well  established." 
Hawes  v.  Kepley,  28  Ind.  App.  306,  62 
N.   E.    720. 

[b]  The  peculiar  jurisdiction  of  a 
court  of  equity  over  trusts  and  over 
those  matters  connected  with  trusts  fre- 
quently requires  it,  upon  the  instance 
of  such  trustees  or  those  interested,  to 
give  directions  for  the  conduct  of  such 
trustees  in  the  administration  of  the 
trust,  and  when  the  trust  is  created  by 
will,  incidentally  the  exercise  of  this 
jurisdiction  to  direct,  involves  the  con- 
struction of  the  will.  Hoagland  V. 
Cooper,  65  N.  .T.  Eq.  407,  56  Atl.  705. 

[c]  In  case  of  doubt,  the  trustee 
may  apply  for  the  direction  of  the 
court,  or  he  may  decline  to  act  ■with- 
out its  sanction,  leaving  the  parties  in- 
terested to  bring  their  bill  to  compel 
a  performance  of  the  trust.  Greeley  v. 
Nashua,  62  N.  H.  166. 

51.  Ark. — Dennis  v.  Long,  128  Ark. 
420,  194  S.  W.  237;  Skeif  v.  Bohall,  99 
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executor  always  takes  legal  title  thereto  as  a  trustee  for  the  legatees 
or  persons  otherwise  entitled  to  such  personalty.  Therefore,  even  in 
states  adhering  to  this  rule  of  limited  jurisdiction,    courts   of  equity 


Ark.  339,  13S  S.  W.  461;  Frank  v. 
Frank,  88  Ark.  1,  113  S.  W.  640,  129 
Am.  St.  Rep.  73,  19  L.  R.  A.  (X.  S.) 
176.  Cal.— Toland  r.  Earl,  129  Cal.  148, 
61  Pac.  914,  79  Am.  St.  Eep.  100.  D.  C. 
See  Hasler  v.  Williams,  34  App.  Cas. 
319.  ni.— Wakefield  v.  Wakefield,  256 
111.  296,  100  N.  E.  275,  Ann.  Cas.  1913E, 
414;  Pingrey  v.  Eulon,  246  111.  109,  92 
N.  E.  592;  Mansfield  v.  Mansfield,  203 
111.  92,  67  N.  E.  497.  But  compare 
present  statute  of  Illinois.  Neb. — An- 
dersen r.  Andersen,  69  Neb.  565,  96  N. 
W.  276.  N.  J.— Iloe  v.  Hoe,  84  N.  J. 
Eq.  401,  93  Atl.  882;  Norris  V.  Beards- 
ley  (N.  J.  Eq.),  62  Atl.  425;  Fahy  v. 
Fahy,  58  N.  J.  Eq.  210,  42  Atl.  726; 
Bevans  v.  Bevans,  69  N.  J.  Eq.  1,  59 
Atl.  896;  Hoagland  t.  Cooper,  65  N.  J, 
Eq.  407,  56  Atl.  705;  Torrey  V.  Torrey, 
55  N.  J.  Eq.  410,  36  Atl.  1084.  Com- 
pare Benham  v.  Ilendrickson,  32  N.  J. 
Eq.  441.  But  see  present  statute  of 
New  Jersey.  And  see  infra,  II,  B,  1, 
b.  N.  Y.--Mellen  v.  Mellen,  139  N.  Y. 
210,  34  N.  E.  925;  Dill  v.  Wisner,  88 
N.  Y.  153;  Monarque  f.  Monarque,  80 
N.  Y.  320;  Chipman  v.  Montgomery,  63 
N.  Y.  221,  230;  Bowers  v.  Smith,  10 
Paige  193;  Walrath  v.  Handv,  24  How. 
Pr.  353;  Voshell  v.  Clark,  123  App. 
Div.  136,  108  N.  Y.  Supp.  313;  Weil  V. 
Weil,  107  Mise.  145,  176  N.  Y.  Supp. 
248;  Davis  v.  Tremain,  69  Misc.  120, 
126  N.  Y.  Supp.  43.  Ohio.— Bowen  v. 
Bowen,  38  Ohio  St.  426.  Va.— Hart  v. 
Darter,  107  Va.  310,  58  S.  E.  590,  13 
Ann.  Cas.  1,  15  L.  R.  A.  (N.  S.)  599. 
W.  Va.— Buskirk  v.  Ragland,  65  W.  Va. 
749,  65  S.  E.  101.  Wis.— Rowley  v 
Rowley,  143  Wis.  325,  127  N.  W.  1002; 
Miller  v.  Drane,  100  Wis.  1,  75  N.  W. 
413. 

[al  As  a  distinct  and  independent 
branch  of  jurisdiction,  courts  of  oquity 
Lave  no  inherent  power  to  construe  de- 
vises. Mellon  i:  Mellen,  139  N.  Y.  210, 
217.   34   N.   E.  92.'). 

[b]  Where  no  trust  is  involved,  and 
ro  advice  or  guidance  fo  an  executor 
or  other  trustee  is  required,  persons 
claiming  under  or  against  the  will  can- 
rot  maintain  an  action  for  the  .mere 
purpose  of  obtaining  the  court's  opin- 
ion as  to  its  legal  meaning  or  effect. 
Bowen  v.  Bowen,  38  Ohio  St.  426. 


[e]  Devisees  and  Heirs. — (1)  Ac- 
cordingly, unless  authorized  by  statute 
to  do  so  (see  infra,  II,  B,  1,  b),  a  suit 
to  construe  a  will  cannot  be  brought 
by  a  devisee  of  a  mere  legal  title  (Del. 
Sussex  Trust  Co.  v.  Polite,  105  Atl.  375. 

D.  C. — Jordan  r.  0  'Brian,  33  App.  Cas. 
189.  Fla. — Beccaise  v.  Beccaise,  65 
Fla.  441,  62  So.  209.  N.  J.— Torrey  v. 
Torrey,  55  N.  J.  Eq.  410,  36  Atl.  1084. 
N.  Y.— Weed  v.  Weed,  .94  N.  Y.  243; 
Chipman  r.  Montgomery,  63  N.  Y.  221; 
Bowers  v.  Smith,  10  Paige  193;  Greene 
r.  Fitzgerald,  178  App.  Div.  941,  165 
N.  Y.  Supp.  36.  "  Ore. — See  In  re  John's 
Will,  30  Ore.  494,  47  Pac.  341,  50  Pac. 
226,  36  L.  R.  A.  242,  it  is  not  certain 
whether  a  court  has  jurisdiction  to  con- 
strue wills  disposing  of  realty.  W.  Va. 
Buskirk  -y.  Ragland,  65  W.  Va.  749,  65 
S.  E.  101),  or  (2)  an  heir  at  law.  D.  0. 
Donovan  v.  Mahoney,  45  App.  Cas.  480; 
Jordan  v.  O'Brien,  33  App.  Cas.  189. 
N.  Y. — ^Davis  v.  Tremain,  69  ]\Ijsc,  120, 
126  N.  Y.  Supp.  43;  Bowers  v.  Smith,  10 
Paige  193.  Ohio — Bowen  v.  Bowen,  38 
Ohio  St.  426.  Ore.— Edgar  t.  Edgar, 
26  Ore.  65,  37  Pac.  73.  (3)  The  rights 
of  the  devisee  or  heir  are  legal,  and 
he  must  assert  his  title  by  a  legal  a& 
tion  or  if  in  possession,  he  must  await 
an  attack  by  hostile  claimants.  In  such 
action  he  may  have  the  provisions  of 
the  will  construed  under  which  he 
claims.  Donovan  v.  Mahonev,  45  App. 
Cas.   CD.  C.)    480.     See  supra,  II,  A. 

fd]  A  failure  to  question  the  juris- 
diction of  the  court  (T)  is  not  a  waiver 
of  the  lack  of  iurisfliction  over  the 
subiect  matter  (Onderrlonk  v,  Mott, 
34  Barb.  (N.  Y.)  106;  Buskirk  v.  Rag- 
land, 65  W.  Va.  749,  752,  65  S.  E.  101), 
for  (2)  it  is  a  well  settled  rule  that 
the  consent  of  the  parties  cannot  con- 
fer .iurisdiction.  Buskirk  v.  Ragland, 
65  W.  Va.  749,  752,  65  S.  E.  101.  See 
17  Standard  Proc.  691,  900,  914.  (3) 
Accordingly,  an  objection  to  the  wrong- 
ful exercise  of  jurisdiction  cannot  be 
made  for  the  first  time  on  appeal.  Bus- 
kirk  V.  Ragland,  65  W.  Va.  749,  65   S. 

E.  101.  (4)  Some  courts  have  taken 
a  contrary  view  and  hold  that  as  courts 
of  oquity  have  always  hafl  ])ower  to 
construe  wills,  a  decree  construing  a 
will   is   not   void,   although   jurisdiction 
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will  ontortain  a  Mil  by  tlio  persons  intorostod  in  snoh  implied  tmsl; 
to  settle  the  eonstruetion  jukI  aseertain  the  validity  of  the  provisions 
of  the  will,  so  far  as  the  eomjilainant's  interest  is  ex)ncerned,  and  to 
enable  him  to  reeover  sueh  portion  of  the  estate  as  he  is  entitled  to.^^ 
Wiien  a  eoiirt  assniites  jurisdietion  for  the  purpose  of  determininj? 
the  (1  imposition  of  personal  estate,  it  will,  it  has  been  held,  retain  jur- 
isilii'tion  for  all  purposes,  and  construe  the  provisions  of  the  will  re- 
lating to  realty." 

Some  authorities  take  a  broader  view  of  equity  .iurisdiction  to  con- 
stnie  wills,  and  hold  that  jurisdietion  does  not  depend  upon  the  the- 
ory of  equitable  control  of  trusts,^*  but  arises  solely  from  the  compli- 
cated character  of  the  provisions  of  the  will,"  independent  of  any 
prayer  for  other  equitable  relief."" 

(II.)  Refonaation. —  A  court  ha.s  no  power  to  reform  a  will  to  con- 
form to  the  intentions  of  the  testator  as  shown  by  external  evidence, 
especially  after  it  has  been  duly  admitted  to  probate."    The  chancery 


is  erroneously  exercised,  but  is  binding 
until  reversed  on  appeal  or  error.  Mc- 
Cartv  r.  McCarty,  275  111.  573,  114  N. 
E.  322;  Wakefield  v.  Wakefield,  256  111. 
296,  100  N.  E.  275,  Ann.  Cas.  1913E, 
414;  Kincr  r.  King,  215  111.  100,  74  N. 
E.  89;  Monarque  v.  Monarque,  80  N.  Y. 
320.  Contra,  Mansfield  V.  Mansfield, 
203  III.  92,  67  N.  E.  497. 

52.  ni.— See  Parsons  v.  Millar,  189 
111.  107,  59  N.  E.  606.  N.  Y.— Under- 
wood V.  Curtis,  127  N.  Y.  523,  543,  28 
N.  E.  585;  Eead  v.  Williams,  125  N.  Y. 
560,  26  N.  E.  730,  21  Am.  St.  Eep.  748; 
Wager  r.  Wager, '89  N.  Y.  161;  Greys- 
ton  V.  Clark,  41  Hun  125;  Bowers  r. 
Smith,  10  Paige  193;  Walrath  v.  Handy, 
24  How.  Pr.  353.  N.  C— See  Haywood 
r.  Wachovia  L.  &  T.  Co.,  149  N.  C.  208, 
62  S.  E.  915;  Euffin  v.  Ruffin,  112  N. 
C.  102,  16  S.  E.  1021;  Taylor  v.  Bond, 
45  K  C.  5.  Ore. — In  re  McGinnis'  E.s- 
tate.  91  Ore.  407.  179  Pac.  254;  In  re 
John's  Will,  30  Ore.  494,  47  Pac.  341, 
50  Pac.  226,  36  L.  R.  A.  242.  W.  Va. 
Buskirk  v.  Ragland,  65  W.  Va.  749,  65 
S.  E.  101. 

Compare  Bowen  v.  Bowen,  38  Ohio 
St.   426. 

As  to  necessity  for  construction  of 
will,   SCO   infra,   II,   B,   4. 

53.  Greyston  v.  Clark,  41  Hun  (N. 
T.)   125. 

fa]  When  devises  and  legacies  ar« 
80  blended  and  dependent  on  each  other 
as  to  make  it  necessary  to  construe 
the  whole  in  order  to  ascertain  the  leg- 
acies, the  court  having  jurisdiction  in 
regard  to  the  legacies  will   take  juria- 
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diction  over  all  matters  necessary  for 
its  exercise.  Haywood  v.  Wachovia  L. 
&  T.  Co.,  149  N.  C.  208,  62  S.  E.  915; 
Taylor  v.  Bond,  45  N.  C.  5. 

[b]  Necessity  of  Actual  Existence 
of  Personalty. — It  is  the  question 
whether  there  is  any  personal  estate 
rather  than  the  actual  existence  of 
such  estate  which  confers  jurisdiction. 
Thus,  where  there  is  a  question  as  to 
whether  tlie  only  personalty  in  an  es- 
tate had  been  given  to  the  widow,  or 
whether  is  is  embraced  by  the  will, 
the  court  has  jurisdiction  of  an  action 
to  construe  the  will,  even  though  it 
should  be  decided  that  there  was  a 
valid  gift  of  the  property  and  thus 
in  reality  no  personalty.  Greyston  v. 
Clark,  41   Hun    (N.  Y.)    125. 

54.  Kaplan  v.  Coleman,  180  Ala. 
267,  60  So.  885;  Crosson  v.  Dwyer,  9 
Tex.   Civ.   App.   482,   30   S.   W.   929. 

55.  Ala. — Kaplan  v.  Coleman,  180 
Ala.  267,  60  So.  885;  Carroll  v.  Rich- 
ardson, 87  Ala.  605,  6  So.  342.  la. 
Covert  V.  Sebern,  73  Iowa  564,  35  N. 
W.  636.  Tex. — Groesbeck  v.  Groesbeek, 
78  Tex.  664,  14  S.  W.  792;  Crosson  v. 
Dwyer,  9  Tex.  Civ.  App.  482,  30  S.  W. 
929. 

fa]  Whenever  the  provisions  of  a 
will  are  of  doubtful  construction,  or  of 
disputable  solution,  as  to  which  ration- 
al minds  imay  well  differ,  the  jurisdic- 
tion arises.  Kaplan  v.  Coleman,  180 
Ala.  267,  60  So.  885. 

56.  Kaplan  v  Coleman,  180  Ala,  267, 
60   So.   885. 

57.  V.   S.— Patch  V,   White,  117  U. 
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po^vers  of  a  court  cannot  be  invoked  to  reform  a  will  by  eliminating 
"vvords  or  phrases,  and  supplying  others  so  as  to  make  the  instrument 
conform  to  the  supposed  intention  of  the  testator.  It  can  only  construe 
the  instrument  as  it  is  written,  and  determine  the  intent  of  the  testa- 
tor as  expressed  by  the  words  used  by  him.^®  A  fortiori,  an  instru- 
ment intended  as  a  will,  cannot  be  reformed  so  as  to  give  existence 
to  that  which  had  none  before. ^^  It  is  only  where  the  mistake  in  a 
will  is  apparent  on  its  face  and  the  court  is  able,  by  a  due  construc- 
tion of  its  terms,  to  ascertain  the  means  of  correcting  the  mistake  that 
a  court  of  equity  will  correct  such  mistake  when  called  upon  to  con- 
strue the  will  or  to  determine  the  rights  of  the  parties  claiming  under 
its  provisions.^" 

b.     Under  Statute.  —  In  some  states  the  matter  of  equity  jurisdic- 
tion over  actions  to  construe  wills  is  regulated  by  statute.®^     Some 


S.  210,  6  Sup.  Ct.  617,  710,  29  L.  ed. 
860.  Ala. — Machem  t'.  llachem,  28 
Ala.  374.  Ark.— Jackson  v.  Wolfe,  127 
Ark.  54,  191  S.  W.  938.  Cal.— In  re 
Callaghan's  Estate,  119  Cal.  571,  575, 
51  Pac.  860,  39  L.  E.  A.  689.  El. 
EngeltBaler  r.  Engelthaler,  196  HI.  230, 
63  N.  E.  669;  Williams  v.  Williams, 
189  111.  500,  59  N.  E.  966;  Bingel  v. 
Volz,  142  111.  214,  31  N.  E.  13,  34  Am. 
St.  Eep.  64,  16  L.  R.  A.  321.  Ind. 
Hertford  v.  Harned,  185  Ind.  313,  113 
N.  E.  727;  Sturgis  v.  Work,  122  Ind. 
134,  22  N.  E.  996,  17  Am.  St.  Rep.  349; 
Grimes'  Exrs.  v.  Harmon,  35  Ind.  198, 
9  Am.  Rep.  690.  la. — Chambers  v. 
Watson,  56  Iowa  676,  10  N.  W.  239. 
Kan. — Holmes  v.  Campbell  College,  87 
Kan.  597,  125  Pac.  25,  Ann.  Cas. 
1914A,  475.  Ky. — Lewis  v.  Reed's 
Exr.,  168  Ky.  559,  182  S.  W.  638;  Ann. 
Cas.  1917D,  1155;  Jackson  v.  Payne's 
Exrs.,  2  Met.  567.  Mass.— Polsey  v. 
Newton,  199  Mass.  450,  85  N.  E.  574, 
15  Ann.  Cas.  139,  and  note.  Miss, 
Schlott.man  v.  Hoffman,  73  Miss.  188, 
18  So.  893,  55  Am.  St.  Rep.  527;  Nutt 
t'.  Nutt,  Freem.  Ch.  128.  Mo.— Goodo 
f.  Goode,  22  Mo.  518,  66  Am.  Dec.  630. 
N.  Y.— Nelson  v.  McDonald,  61  Hun 
406,  16  N.  Y.  Supp.  273.  N.  C— Yates 
V.  Cole,  .54  N.  C.  110,  59  Am.  Dec.  602. 
Tex.— Hunt  V.  White,  24  Tex.  643. 
Wis. — Sherwood  v.  Sherwood,  45  Wis. 
357,  30   Am.   Rep.   757. 

Sec  Wood  r.  White,  32  Me.  340,  52 
Am.  Dec.  Go4,  distinguished  in  Sher- 
wood V.  Sherwood,  45  Wis.  357,  30  Am. 
Rop.   757. 

[al  Reason  of  Rule. — No  court  can 
decrop  tlip  roforrn.-ition  and  correction 
of   a   will    to   make   it   conform   to   tho 


22 


purpose  and  intention  of  a  testator 
not  expressed  in  the  instrument  as  ex- 
ecuted by  him:  (1)  because  the  testa- 
tor has  passed  beyond  the  jurisdiction 
of  all  earthly  courts;  (2)  because  a 
will  is  a  voluntary  conveyance,  and  if 
the  court  had  jurisdiction  of  the  testa- 
tor it  could  not  compel  him  to  make 
a  will  of  any  sort;  (3)  because  the 
statute  of  wills  provides  for  the  devo- 
lution of  property  by  wills  actually 
made,  and  not  by  what  those  parties 
intend,  however  definitely,  to  make, 
but  do  not  make.  Schlottman  v.  Hoff- 
man, 73  Miss.  188,  18  So.  893,  55  Am. 
St.  Rep.  527. 

[b]  A  further  reason  for  denying 
jurisdiction  in  equity  to  reform  wills 
is  that  the  probate  is  a  judgment  of 
the  court  that  the  instrument,  just  as 
it  is  written,  is  the  last  will  and  testa- 
ment of  the  testator  and  on  well-set- 
tled principles  that  judgment  cannot 
be  attacked  collaterally.  Sherwood  v, 
Sherwood,  45  Wis.  357,  30  Am.  Rep. 
757. 

58.  Sturgis  v.  Work,  122  Ind.  134, 
22  N.  E.  996,  17  Am.  St.  Rep.  349; 
Sherwood  r.  Sherwood,  45  Wis.  357,  30 
Am.  Rep.  757. 

59.  Alter 's  Appeal,  67  Pa.  341,  5 
Am.   Rep.   433. 

60.  Lewis  r.  Reed's  Exr.,  168  Ky. 
5.59.  182  S.  W.  638,  Ann.  Cas.  1917D, 
1155,   and   note. 

[a]  Superfluous  words  may  bo  cliim- 
inatcd,  then  those  reiti;iiiiing,  in  con- 
nection with  all  the  cireumstancos,  in- 
dicate the  meaning  intended.  Polsey 
r.  Newton,  190  Mass.  450,  85  N.  E. 
574,   15  Ann.   Cas.   139. 

61.  See   the    statutes,   and   the    fol- 
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of  tho  statutes  aro  morcly  deolnrntovy  of  tho  rnlos  provionsly  cxist- 
iui?/'-  Imt  otliors  liavo  oxlondi-cl  cciuity  jurisdiction  over  this  class  of 
actions.*'^ 

c*.  Of  Federal  Courts.  —  One  socking:  to  onforeo  alleged  rights  un- 
der a  ^vill  may  bring  an  action  in  a  federal  court  for  a  constru(!tion 
of  the  will  and  for  the  enforcement  of  his  alleged  rights,  if  the  recjui- 
site  iliversity  of  citizenship  or  other  ground  of  federal  jurisdiction 
exists,  and  if  no  tril)unal  having  jurisdiction  has  adjudicated  such 
rights."* 

d.  Coiiflicl  of  Jurisdiction  of  Prahatc  and  Chancery  Courts.'^^ 
Jurisdiction  of  courts  of  equity  over  suits  for  the  construction  of  a 


lowing:  DL— McCarty  r.  McCarty,  275 
111.  57:^,  114  N.  E.  322.  Me.— Ilasoltine 
r.  Shei)liord,  99  Me.  49.1,  59  Atl.  1025; 
Richardson  v.  Richardson,  80  Me.  585, 
16  Atl.  250;  also  Morse  v.  Hayden, 
82  Me.  227,  19  Atl.  443.  Md.— Wahl 
f.  Brewer,  SO  Md.  237,  30  Atl.  654; 
Pennington  v.  Pennington,  70  Md.  418, 
430,  17  Atl.  329,  3  L.  R.  A.  816.  N.  J. 
In  re  Ungaro's  Will,  8S  N.  J.  Eq.  25, 
102  Atl.  244.  Ohio. — Merrick  f.  Mer- 
rick, 37  Ohio  St.  126,  41  Am.  Rep.  493. 
Vt.— Hall  f.  Lawton,  80  Vt.  535,  68 
Atl.  657;  Clark  v.  Peck's  Exrs.,  79  Vt. 
275,   65   Atl.   14. 

62.     See  the  statutes. 

[a]  In  New  York  (1)  it  is  pro- 
vided that  "the  validity,  construction 
or  effect,  under  the  laws  of  the  State, 
of  a  testamentary  disposition  of  real 
property  situated  within  the  State,  or 
of  an  interest  in  such  property,  which 
would  descend  to  the  heir  of  an  intes- 
tate, may  be  determined  in  an  action 
brought  for  that  purpose,  in  like  man- 
ner as  the  validity  of  a  deed,  purport- 
ing to  convey  land,  may  be  deter- 
mined. Code  Civ.  Proc.  §  1866.  (2) 
Though  there  are  dicta  to  the  contrary, 
it  was  held  in  Whitney  v.  Whitney,  63 
Hun  59,  IS  N.  Y.  Supp.  3,  and  in  .Tones 
t:  Richards,  24  .»Iise.  625,  54  N.  Y. 
Supp.  126,  that  this  statute  does  not 
change  the  former  rule  that  jurisdic- 
tion attaches  only  as  an  incident  to 
jurisdiction  over  trusts.  (3)  As  said 
"in  a  late  case,  "I  think  it  well  settled 
that  §  1866  of  the  code  does  not  au- 
thorize the  maintenance  of  an  action 
in  equity  whore  the  sole  purpose  is  to 
test  the  legal  title  to  real  property, 
and  the  action  of  ejectment  would  af- 
ford a  full  and  adequate  remedy." 
Davis  V.  Tremain,  69  Misc.  120,  126 
N.  Y.  Supp.  43.  See  also  the  following 
cases:  Mellen  v.  Mellen,  139  N.  Y.  210, 
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34  N.  E.  925;  Read  v.  Williams,  125 
N.  Y.  560,  26  N.  E.  730,  21  Am.  St. 
Rep.  748;  Horton  v.  Cantwell,  108  N. 
Y.  255,  15   N.  E.  546. 

63.  See   the  statutes. 

[a]  A  statute  providing  that  any 
person  claiming  a  right  cognizable  in 
a  court  of  equity  under  a  will  may 
apply  for  a  construction  thereof  so  far 
as  the  same  affects  such  right,  and  for 
a  declaration  of  the  rights  of  the  per- 
sons interested,  is  remedial,  that  is,  it 
extends  the  remedy  of  construction  to 
cases  where  no  right  to  construction 
previously  existed.  The  words  "a 
right  cognizable  in  a  court  of  equity" 
mean  a  right  over  w^hich,  in  and  of  it- 
self, a  court  of  equity  has  jurisdiction. 
And  the  statute  intends  that  jurisdic- 
tion should  be  exercisable  where  the 
right  is  present,  though  none  of  the 
ordinary  grounds  of  equitable  juris- 
diction is  present.  In  re  Ungaro's 
W^ill,  88  N.  J.  Eq.  25,  102  Atl.  244. 

[b]  Under  a  statute  conferring 
jurisdiction  "to  determine  the  con- 
struction of  wills,"  the  court  has 
power  to  construe  a  will  upon  the  bill 
of  a  devisee  and  to  determine  the  char- 
acter of  the  estate  received  by  him 
under  a  devise,  and  the  extent  of  his 
powers  thereunder  as  against  other  de- 
visees who  claim  or  may  claim  ad- 
versely to  him.  Its  power  is  not  lim- 
ited to  wills  creating  trusts.  Hasel- 
tine  V.  Shepherd,  99  Me.  495,  59  Atl. 
1025. 

64.  Colton  V.  Colton,  127  TT.  S.  SCO, 
8  Sup.  Ct.  1164,  32  L.  ed.  138;  Toms 
r.  Owen,  52  Fed.  417.  See  Glover  v. 
Patten,  165  U.  S.  394,  17  Sup.  Ct.  411, 
41  L.  ed.  760.  See  also  Security  Co. 
r.  Pratt,  65  Conn.  161,  177,  22  Atl. 
396. 

65.  See  infra,  U,  C. 
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will  is  concurrent  with  that  of  probate  courts  in  some  states,^®  while 
in  other  states  probate  courts  are  given  exclusive  jurisdiction.*'^  When 
the  jurisdiction  of  probate  and  equity  courts  is  concurrent,  a  court  of 
equity  may,  in  its  discretion,  refuse  to  exercise  that  jurisdiction  if 
the  powers  of  the  probate  court  are  ample,^^  though  it  has  been  held 
that  jurisdiction  cannot  be  declined  unless  there  is  actually  pending 


66.  la. — Covert  v.  Sebern,  73  Iowa 
564,  35  N.  W.  636.  Mass.— Green  v. 
Hogan,  153  Mass.  462,  27  N.  E.  413; 
Swasey  v.  Jaques,  144  Mass.  135,  10 
N.  E.  758,  59  Am.  Eep.  65.  N.  J.— See 
Stevens  v.  Dewey,  55  N.  J.  Eq.  232,  36 
Atl.  825.  N.  Y. — Underwood  v.  Curtis, 
127  N.  Y.  23,  28  N.  E.  585;  Ludwig 
V.  Bungart,  48  App.  Div.  613,  63  N.  Y. 
Supp.  91.  Vt. — Blair  f.  Johnson's 
Heirs,  64  Vt.  598.  Wis.— See  Stephen- 
son V.  Norris,  128  Wis.  242,  107  N.  W. 
343. 

[a]  The  fact  that  equity  has  jur- 
isdiction of  a  suit  to  construe  a  will 
does  not  deprive  a  probate  court  of 
power  to  construe  a  will  in  an  action 
to  enforce  rights  under  the  will.  Gov. 
ert  V.  Sebern,  73  Iowa  564,  35  N.  W. 
636. 

67.  Cal.— Toland  v.  Earl,  129  Cal. 
148  (disapproving  and  distinguishing 
earlier  cases) ;  Goad  v.  Montgomery, 
119  Cal.  552,  51  Pac.  681,  63  Am.  St. 
Rep.  145.  Minn. — Appleby  v.  Watkins, 
95  Minn.  455,  104  N.  W.  301.  Neb. 
Youngson  v.  Bond,  69  Neb.  356,  95  N. 
W.  700.  Pa. — Tyson  v.  Eittenhouse, 
186  Pa.  137,  40  Atl.  476. 

See  generally,  21  Standard  Proc.  645. 

[a]  In  California,  an  action  in  eq- 
uity to  construe  a  will  cannot  be 
maintained  in  any  case.  Probate 
courts  -are  not  inferior  but  are  super- 
ior courts.  It  is  not  necessary  or 
proper  to  appeal  to  a  court  of  chan- 
cery for  the  construction  of  a  will,  as 
the  probate  court  is  such  a  court.  It 
is  the  aame  court  when  sitting  in^  mat- 
ters of  probate  and  may  exercise  all 
equity  powers  necessary  for  a  com- 
plete administration.  It  would  be  un- 
reasonable to  say  that  because  for- 
merly courts  of  chancery  took  cogniz- 
ance of  matters  of  administration  on 
the  ground  that  the  jurisdiction  of  the 
ecclesiastical  courts  was  a  "lame 
jurisdiction,"  one  .iudgc  of  the  supe- 
rior court,  calling  himself  a  chancellor 
flitting  in  a  case  in  equity,  can  inter- 
fere to  control  another  judge  in  the 
same   court,   sitting  in   probate.     Here 


the  probate  courts  not  only  may,  but 
should,  and  often  must,  construe  the 
trusts  created  by  will.  Toland  v.  Earl, 
129  Cal.  148,  61  Pac.  914,  79  Am.  St. 
Rep.  100.  As  to  earlier  California 
cases,  see  Goldtree  v.  Thompson,  79 
Cal.  613,  22  Pac.  50;  Williams  v.  Wil- 
liams, 73  Cal.  99,  14  Pac.  394;  Rosen- 
berg V.  Frank,  58  Cal.  387. 

[b]  In  Minnesota,  the  old  chancery 
jurisdiction  in  the  settlement  of  the 
estates  of  deceased  persons  has  been 
taken  away  from  courts  of  equity  and 
the  probate  court  is  given  exclusive 
jurisdiction  over  the  estates  of  de- 
ceased persons,  and  has  full  equity 
powers,  including  the  power  to  con- 
strue wills  and  declare  testamentary 
trusts  valid  or  invalid.  Accordingly, 
when  the  construction  of  a  will  is  nec- 
essary to  the  administration  of  a  dece- 
dent's estate,  the  probate  eourt  has 
exclusive  jurisdiction.  Appleby  v. 
Watkins,  95  Minn.  455,  104  N.  W.  301; 
see  also  Duxbury  v.  Shanahan,  84 
Minn.  353,  87  N.  W.  944;  State  V. 
Ueland,    30   Minn.   277,    15    N.   W.   245. 

[e]  In  Nebraska,  a  suit  by  an  ex- 
ecutor or  administrator  c.  t.  a.  for  the 
construction  of  a  will  is  not  maintain- 
able in  the  first  instance  in  the  district 
court  [which  exercises  equity  jurisdic- 
tion]. Such  a  suit  is  in  reality  a  part 
of  the  proceedings  for  settlement  of 
the  state  and  is  within  the  exclusive 
jurisdiction  of  the  county  [probate] 
court.  A  suit  by  a  trustee  under  a 
will  after  settlement  of  tlie  estate, 
however,  is  no  part  of  the  settlement 
of  the  estate,  and  is  within  the  un- 
doubted jurisdiction  of  the  district 
court.  Youngson  v.  Bond,  69  Neb.  356, 
95  N.  W.  700.  See  also  Reischick  v. 
Reiger,  68  Neb.  348,  94  N.  W.  156. 

68.  TTnderwood  r.  Curtis,  127  N.  Y, 
523,  543,  28  N.  E.  585;  Wager  v.  Wa 
ger,  89  N.  Y.  161,  168;  Hall  v.  Law 
ton,  80  Vt.  535,  68  Atl.  657;  Harris  v 
Harris,  79  Vt.  22,  64  Atl.  75;  Blair  v. 
.Johnson's  Heirs,  64  Vt.  598,  24  Atl 
764.  See  Appleby  r.  Watkins,  95 
Minn.  455,  104  N.  W.  301. 
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in  tlit^  proln^to  court   a   proooodinc:   in   which  the  construction  of  tho 
will  can  be  obtaincil."'* 

0.  Conflict  of  Juriadicfion  ns  Brfwcrn  Coitrtfi  of  Different  States. 
Tho  courts  of  tho  domicile  of  a  testator  have  jurisdiction  to  construe 
a  will  or  that  portion  of  a  will  bequeathing?  personalty  wherever 
found,""  and  their  decrees  conclusively  settle  the  rights  of  the  parties 
with  respect  thereto.''^  But  in  tiie  case  of  real  property  devised  by  a 
will,  the  courts  of  the  state  in  which  the  realty  is  situated  have  exclu- 
sive jurisdiction,"-  But  when  an  ancillary  executor  has  settled  his 
account  and  transmitted  the  balance  in  his  hands  to  the  domiciliary 
executor,  the  jurisdiction  of  the  courts  who  appointed  the  latter  to 
construe  the  will  and  distribute  assets  is  exclusive." 

f.  Effect  of  Bemedij  at  Law.  —  While  equity  may  refuse  to  enter- 
tain a  suit  for  the  construction  of  a  \\dll,  when  the  parties  have  an 
adequate  remedy  at  law."*  The  existence  of  a  remedy  at  law  does  not 
prevent  the  maintenance  of  a  suit  to  obtain  the  construction  of  a  will, 
unless  the  remedy  at  law  is  as  practical)le  and  efficient  to  the  ends  of 
justice  and  as  prompt  as  the  remedj^  in  equity.'^^ 

g.  Effect  of  Provisions  Conferring  Power  Upon  Executor.  —  The 
jurisdiction  of  a  court  to  construe  wills  is  not  defeated  by  a  provision 
in  a  will  conferring  exclusive  authority  upon  the  executor  to  define 
its  provisions  and  making  his  decision  final  and  conclusive.^^ 

2.  Proceedings  Generally.  —  A  suit  in  equity  to  obtain  the  con- 
struction of  a  will  should  be  instituted  by  a  bill  rather  than  a  peti- 
tion."    An  action  to  construe  a  wall  is  not  a  contest  arising  upon 


69.  Ludwig  V.  Bungart,  48  App. 
Div.  613,  63  N.  Y.  Supp.  91.  See  Ste- 
phenson V.  Norris,  128  Wis.  242,  107 
N.  W.  343. 

70.  Osburn  V.  McCartney,  121  111. 
408,   32   N.   E.   72. 

71.  Osburn  v.  McCartney,  121  111. 
408,  12  Is.  E.  72. 

72.  Ill,— Osburn  v.  McCartney,  121 
111.  408,  12  X.  E.  72.  Mich.— See  Ful- 
ler V.  McKim,  187  Mich.  667,  154  N. 
W.  55.  N.  y.— Davis  r.  Tremain,  205 
N.  Y.  236,  98  N.  E,  383.  See  Mony- 
peny  v.  Monypeny,  115  N.  Y.  Supp.  804, 
Wis, — Van  Steenwyck  f.  Washburn,  59 
Wis.  483,  17  N.  W.  289,  48  Am.  Kep. 
532. 

fa]  Where  Trust  Funds  Are  Con- 
verted into  Realty. — But  a  trustee  ac- 
countable to  tlie  courts  of  a  particular 
state  for  the  execution  of  a  trust  cre- 
ated by  the  will  of  a  domiciled  inhabi- 
tant thereof,  may  sue  in  such  courts 
for  a  construction  of  the  will,  notwith- 
standing such  trustee  has  converted 
the  trust  funds  into  realty  in  other 
states.  Bartlett  r.  Sears,  81  Conn,  34, 
70   Atl.   33. 


73.  Emery  v.  Batchelder,  132  Mass. 
452. 

74.  Woods  V.  Fuller,  61  Md.  457; 
Davis  f.  Tremain,  69  Misc.  120,  126 
N.  Y.  Supp,  43.  See  the  title,  "Legal 
Remedy. ' ' 

75.  Miller  v.  Drane,  100  Wis.  1,  75 
N,  W.  413. 

76.  In  re  Eeilly's  Estate,  200  Pa, 
288,  305,  49  Atl.  939. 

77.  Ark. — Williamson  v.  Grider,  97 
Ark.  588,  135  S,  W.  361,  Mass,— Bur- 
roughs f,  Wellington,  211  Mass.  494, 
98  N.  E.  596.  N.  J.— Smalley  v.  Smal- 
ley,  54  N.  J.  Eq.  591,  35  Atl.  374,  by 
bill  rather  than  by  petition,  N.  C. 
See  Euffin  v.  Euffin,  112  N.  C.  102,  16 
S.  E.  1021,  holding  that  a  case  sub- 
mitted without  action  which  is  insuffi- 
cient because  of  the  omission  of  an 
affidavit  that  tlie  controversy  is  real, 
imay  be  trea'ted  as  a  bill  by  an  execu- 
tor to  obtain  the  construction  of  a 
will. 

[al  Not  hy  Ex  parte  Petition. 
Williamson  v.  Grider,  97  Ark.  588,  135 
S,  W,  361. 

[b]     A  trustee  desiring  instructions 
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application  for  the  probate  of  a  will.^^  A  bill  by  a  personal  repre- 
sentative charged  with  the  execution  of  a  trust  to  obtain  the  advice 
and  direction  of  a  court  as  to  the  execution  of  a  trust  is  in  the  nature 
of  a  bill  of  interpleader/^  But  it  is  unlike  an  interpleader  suit  in 
that  the  personal  representative  is  bound  to  act  in  his  official  position 
and  must  remain  a  party  to  the  close  of  the  controversy.®"  And  the 
scope  of  such  a  bill  may  be  wider  than  that  of  bills  of  interpleader," 
as  such  bills  may  on  their  face  disclose  an  interest  in  the  plaintiff, 
and  decrees  have  repeatedly  been  made  upon  such  bills  disclosing 
on  their  face  an  interest  in  the  plaintiff.®- 

3.  Necessity  of  Prior  Probate  of  Will.  —  In  those  Jurisdictions 
wherein  chancery  courts  have  no  jurisdiction  for  the  probate  or  estab- 
lishment of  Avills,®^  a  bill  in  chancery  for  testamentary  construction 
must  obviously  exhibit  a  will  which  has  been  duly  probated  in  a  court 
of  probate,®^  and  the  fact  of  probate  is  essential  to  its  exereise.^^  A 
suit  for  the  construction  of  a  will  is  in  effect  a  suit  to  determine  the 
rights  of  the  parties  under  the  \W11,^''  and  proceeds  upon  the  neces- 
sary assumption  that  there  is  a  valid  will.®^ 

4.  Necessity  for  Construction  of  Will  as  Affecting  Right  to 
Maintain  Suit.  —  A  court  of  equity  has  a  discretion  as  to  whether  it 
will  entertain  a  suit  for  the  construction  of  a  will.®^  It  will  not  con- 
strue a  will  or  give  directions  unless  there  is  a  present  necessity  there- 


should  proceed  by  a  bill  in  equity.  Bur- 
roughs V.  Wellington,  211  Mass.  494, 
98   N.   E.   .596. 

[c]  But  statutes  in  some  states  pro- 
vide that  no  proceeding  shall  be  dis- 
missed on  the  ground  that  it  was  er- 
roneously begun  by  petition  instead  of 
bill.  The  court  may  order  proper 
amendments  to  be  made.  See  the  stat- 
utes. In  re  Ungaro's  Will,  88  N.  J. 
Eq.  25,  102  Atl.  244. 

78.  Kronshage  v.  Varrell,  127  Wis. 
597,  107  N.  W.  342. 

79.  Colo.— Earth  v.  Richtcr,  12  Colo. 
App.  365,  55  Pac.  610.  Conn. — Crosby 
f.  Mason,  32  Conn.  482.  Ind.— Clark 
V.  Allen,  123  N.  E.  113.  Mass.— Bur- 
roughs V.  Wellington,  211  Mass.  494, 
98  N,  E.  596.  Mo.— First  Baptist 
Church  V.  Robborson,  71  Mo.-  326.  N.  H. 
Goodhue  r.   Clark.   37   N.   11.   525. 

[a]  The  trustee,  having  brought 
the  parties  before  the  court,  has  no 
further  interest  in  the  suit,  except  to 
execute  the  trust  as  directed  by  the 
court.  Burroughs  ;;.  Wellington,  211 
Mass.  494,  98    N.   E.   59G. 

[b]  The  trustee  cannot  discontinue 
the  suit  as  of  right,  after  the  jiarties 
arc  brought  into  court.  Burroughs  v. 
Wellington,  211  Mass.  494,  98  N.  E. 
596. 


80.  Goodhue  v.  Clark,  37  N.  H.  525. 

81.  In  re  Batchelder,  147  Mass.  465, 

18  N.  E.  225. 

82.  In  re  Batchelder,  147  Mass.  465, 
18  N.  E.  225. 

83.  See  supra,  I,  C,  2,  e. 

84.  Kaplan  v.  Coleman,  ISO  Ala. 
267,  60   So.   885. 

85.  Kaplan  v.  Coleman,  180  Ala. 
267,   60    So.   885. 

fal  Pending  proceedings  for  a  re- 
examination of  the  probate  of  a  will, 
a  court  of  equity  will  not  construe  a 
will.  Gcbhard  v.  Lenox  Library,  74 
N.  H.  416,  68  Atl.  540. 

86.  Kaplan  v.  Coleman,  180  Ala. 
267,  60  So.  885. 

87.  Kaplan  V.  Coleman,  180  Ala. 
267,   60   So.   885. 

88.  Conn. — Horton  v.  Upham,  72 
Conn.  29,  43  Atl.  492;  Crosby  v.  Ma- 
son, 32  Conn.  482.  N.  H.— Carr  v.  St. 
Paul's  Parish,  71  N.  11.  231,  51  AtL 
920.  N.  Y.— Powell  V.  Demming,  22 
Hun  235. 

("nl  Only  when  there  is  some  con- 
tinuing duty,  soine  trust  requiring  ac- 
tion for  some  time  to  come,  that  a 
suit  by  a  trustee  as  to  advice  to  his 
duty  can  be  brought.  Powell  v.  Dem- 
ming, 22  Hun  (N.  Y.)  235. 
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for/^  or  "nnloss  tlioro  is  somo  anil)ip:nity  in  the  provisions  in  a  will, 
and  till'  riirhts  oi'  the  parties  and  tlu>  duties  of  tlic  trustee  or  executor 
are  uneertain.''*'  The  eourt  will  not  ass\iine  jurisdiction  except  where 
there  is  a  j>resent  existing  question  of  right  to  be  aeted  npon."  It 
uill  not  give  directions  or  advise  an  executor  or  trustee  as  to  his  past'^^ 
or  future-'''  conduct,  or  as  to  future  and  contingent  rights  of  lega- 
tees."* It  will  advise  him  only  in  so  far  as  it  is  necessary  to  protect  him 
in  the  discharge  of  his  present  duty."°    It  will  not  entertain  a  suit  to 


89.  Md,— Wahl  v.  Brewer,  80  Md. 
2^7,  30  Atl.  1154;  Pennington  v.  Pen- 
nington, 70  Ma.  41S.  4:^0,  17  Atl.  329, 
3  L.  R.  A.  Slti.  Vt.— Clark  v.  Peek's 
Exrs..  79  Vt.  275,  65  Atl.  14.  W.  Va. 
Callison  v.  Bright,  102  S.  E.  675. 

90.  Ala. — Carroll  v.  Richardson,  87 
Ala.  60.-,  6  So.  342.  Ark.— William- 
son. V.  G  rider,  97  Ark.  5SS,  135  S.  W. 
361.  Conn. — Hughes  v.  Fitzgerald,  78 
Conn.  4,  60  Atl.  694.  111.— Greenough 
V.  Greenough,  284  111.  416,  120  N.  E. 
272.  Ind. — Ilawes  v.  Kepley,  28  Ind. 
App.  306,  62  N.  E.  720.  Ky.— Ex 
parte  Whalen,  18  Ky.  L.  Rep.  1112-,  39 
S.  W.  35.  Me. — Haseltine  v.  Shepherd,  I 
99  Me.  495,  59  Atl.  1025.  Md.— Woods 
V.  Fuller,  61  Md.  457.  N.  H.— Carr  v. 
St.  Paul's  Parish,  71  N.  H.  231,  51 
Atl.  920;  Gafney  v.  Kenison,  64  N.  H. 
354,  10  Atl.  706.  N.  J.— Norris  V. 
Beardsley  (N.  J.  Eq.),  62  Atl.  425; 
Stevens  v.  Dewey,  55  N.  J.  Eq.  232, 
36  Atl.  825;  Baxter's  Exrs.  v.  Baxter, 
43  N.  J.  Eq.  82,  10  Atl.  814. 

fal  There  must  be  some  color  of  a 
question  for  construction  before  the 
court  can  be  called  upon  to  construe 
a  will.  Horton  v.  Cantwell,  108  N.  Y. 
2.5.5,  266,  15  N.  E.  546;  Thompson  V. 
Remsen,  27  Misc.  279,  58  N.  Y.  Supp. 
424. 

fb]  Unless  there  is  a  real  bona  fide 
question  for  controversy  involved  as 
between  the  parties  to  the  cause,  a 
court  of  equity  will  not  construe  a 
will.  Pennington  v.  Pennington,  70 
Md.  418,  430,  17  Atl.  329,  3  L.  R.  A. 
816. 

ff]  Though  an  executor  holds  the 
personal  estate  of  his  testator  as  trus- 
tee or  quasi-trustee  (see  supra,  II,  B, 
1,  a),  equity  will  not  entertain  a  bill 
by  him  for  the  construction  of  a  will 
when  his  duties  are  simple  and  con- 
sist merely  in  reducing  the  personalty 
to  possession,  discharging  the  testa- 
tor's obligations,  and  paying  over  the 
legacies.     Woods  v.  Fuller,  61  Md.  457. 
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[d]  Where  the  executor  and  the  in- 
terested parties  agree  on  the  meaning 
of  tlio  will,  a  court  of  equity  will  not 
construe  it  .  Wead  v.  Cantwell,  36  Hun 
528,  affirmed,  108  N.  Y.  255,  15  N.  E. 
546. 

91.  111.— Poll  V.  Cash,  234  111.  53, 
84  N.  E.  719.  Ind.— Hawes  v.  Kepley, 
28  Ind.  App.  306,  62  N.  E.  720.  N.  J. 
Stewart  v.  Stewart,  61  N.  J.  Eq.  25, 
47  Atl.  633.  N.  C— Balsley  v.  Pais- 
ley, 116  N.  C.  472,  21  S.  E.  9.54.  R.  I. 
Goddard  v.  Brown,  12  R.  I.  31.  Tenn. 
Meacham  v.  Graham,  98  Tenn.  190,  39 
S.   W.   12. 

92.  Miles  v.  Strong,  60  Conn.  393, 
22  Atl.  959;  Balsley  v.  Balsley,  116  N. 
C.  472,  21   S.  E.  954. 

[a]  Illustration. — An  executor  can- 
not maintain  a  suit  for  a  construction 
of  a  will,  when  a  question  as  to  tho 
estate  taken  by  a  devisee  arises  after 
the  final  settlement  and  distribution 
of  the  estate.  Miles  v.  Strong,  60  Conn. 
393,  22  Atl.  959. 

93.  Ogden  v.  McLane,  73  N.  J.  Eq. 
159,  67  Atl.  695;  In  re  Kohler,  96  Misc. 
433,  160  N.  Y.  Supp.  669. 

94.  Conn. — Eaton  v.  Eaton,  88 
Conn.  269,  91  Atl.  191.  Me.— Huston 
r.  Dodge,  111  Me.  246,  88  Atl.  888. 
Md.— Woods  V.  Fuller,  61  Md.  457. 
N.  H.— Gafney  v.  Kenison,  64  N.  U. 
.354,  10  Atl.  706.  N.  J.— Cuskaden  v. 
Steelmnn,  88  N.  J.  Eq.  93,  102  Atl. 
261.  N.  Y.— In  re  Gulick's  Estate,  96 
Misc.  410,  160  N.  Y.  Supp.  525.  N.  0. 
Ileptinstall  v.  xMewsome,  145  N.  C.  503, 
60  S.  E.  416;  Balsley  v.  Balsley,  116 
N.  C.  472,  21  S.  E.  954;  Taylor  v. 
Bond,  45  N.  C.  5. 

95.  Conn. — Hughes  v.  Fiti^gerald,  78 
Conn.  4,  60  Atl.  694.  Ind.— Hughes 
V.  Hughes,  30  Ind.  App.  591,  66  N.  E. 
763.  Me. — Huston  v.  Dodge,  111  Me. 
246,  88  Atl.  888.  Md.— Woods  v.  Ful- 
ler, 61  Md.  457.  Mass. — Sibley  v. 
Maxwell,  203  Mass.  94,  89  N.  E.  232. 
N.  H.— <3fafney  v.  Kenison,  64  N.  H. 
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give  a  construction  upon  a  state  of  facts  that  has  not  yet  arisen,  or 
upon  a  matter  that  is  future,  contingent,  and  uncertain.^^  Nor  will 
it  entertain  such  a  suit  unless  there  is  a  fund  on  hand  for  distribu- 
tion.®^ The  court  will  on  its  own  motion  inquire  whether  there  is  a 
necessity  for  the  construction  of  a  will,^^  though  when  the  question 
has  been  argued  by  both  parties,  the  court  may  construe  a  will,  not- 
withstanding a  failure  in  the  bill  to  show  any  necessity  for  such  con- 
struction.®^ 

5.  Parties.  —  a.  In  General.  —  The  general  equity  rule  as  to  the 
joinder  of  all  persons  interested  in  the  object  of  a  suit  applies  to 
suits  brought  to  obtain  the  construction  of  wills/ 

b.  Parties  Plaintiff.  —  A  suit  in  equity  to  construe  a  will  may  be 
brought  by  some  person  directly  interested  in  the  will  or  trust,^  but 


354,  10  Atl.  706.  N.  J.— Kellogg  v. 
Burnett,  74  N.  J.  Eq.  304,  69  Atl.  196. 
N.  C— Balsley  v.  Balsley,  116  N.  C. 
472,  21  S.  E.  954;  Taylor  v.  Bond,  45 
N.  C.  5. 

96.  3  Pomeroy's  Eq.  Juris.  (4th 
ed.)  §  1157,  and  the  following:  Md. 
Wahl  V.  Brewer,  80  Md.  237.  30  Atl. 
654,  Mass.— Minot  v.  Taylor,  129 
Mass.  160.  N.  Y. — Horton  v.  Cant- 
well,  108  N.  Y.  255,  15  N.  E.  546. 
Ohio. — Rothgeb  v.  Mauck,  35  Ohio  St. 
503. 

97.  Ind.— Hawes  v.  Kepley,  28  Ind. 
App.  306,  62  X.  E.  720.  Mich.— Fuller 
V.  McKim,  187  Mich.  667,  154  N.  W. 
55.  N.  J.— Baldwin  v.  Tucker,  61  N. 
J.  Eq.  412,  48  Atl.  547,  affirmed,  64 
N.  J.  Eq.  333,  55  Atl.  1132.  N.  0. 
Balsley  v.  Balsley,  116  N.  C.  472,  21 
S.  E.  954,  Ohio. — Rothgeb  v.  Mauck, 
35  Ohio  St.  503. 

98.  Hawes  v.  Kepley,  28  Ind.  App. 
306,  62   N  E.   720. 

99.  Ilawes  v.  Kepley,  28  Ind.  App. 
306,  62  N.  E,  720,  where  the  bill  failed 
to  show  property  on  hand  to  be  dis- 
tributed. 

1.  U.  S.—Mc Arthur  v.  Scott,  113  U,  S. 
340,  5  Sup,  Ct.  652,  28  L.  ed.  1015; 
Stevens  t'.  Smith,  126  Fed.  706,  61  C. 
C.  A.  624.  Conn.— Russell  i\  Hartley, 
83  Conn.  654,  7S  Atl.  320.  Qa.— See 
"Wade  r.  Saussy,  149  Ga.  .'{40,  100  S,  E. 
106.  Ind.— Clark  v.  Allen,  123  N,  E, 
113.  Me.— Huston  v.  Dodf/e,  111  Me. 
246,  8S  Atl.  S88.  Md.— Lumpkin  v. 
Lumpkin,  108  Md.  470,  70  Atl.  238, 
wife  of  a  son  of  the  decedent  a  neces- 
sary party.  Mo. — Harper  v.  Hudgings, 
211  S.  W.  63.  N.  H.— See  Goodhue  v. 
Clark,  37  X.  11.  525,  531.  N.  J,— In  re 
Ungaro's    Will,    88    N.   J,    Eq.    25,    102 


Atl.  244;  Pfefferle  -v.  Herr,  65  N.  J. 
Eq.  325,  55  Atl.  1103;  Traphagen  v. 
Levy,  45  N.  J.  Eq.  448,  18  Atl.  222. 
N.  Y, — In  re  Bouchoux,  89  Misc.  47, 
152  N.  Y,  Supp.  548  (vendee);  Tiffany 
Studios  V.  Shepherd,  164  App.  Div.  883, 
148  N.  Y.  Supp.  901,  creditor.  Va.— 
Gaddess  v.  Norris'  Exrs.,  102  Va.  625, 
46  S.  E.  905,  W.  Va.— Magers  v.  Ed- 
wards' Admr.,  13  W.  Va.  822. 
See   21    Standard   Proc.   880. 

[a]  The  attorney  general  should  be 
made  a  party  to  a  bill  by  an  executor 
for  instructions  as  to  the  validitj^  of 
a  bequest  to  trustees  appointed  by  the 
will  for  charitable  purposes.  Jackson 
f.  Phillips,   14  Allen   (^Mass.)    539. 

[b]  Joinder  of  Grantees  of  Execu- 
tor,— Where  an  heir  seeks  to  deter- 
mine whether  her  ancestor's  executrix 
had  authority  under  a  will  to  convey 
the  fee  in  the  ancestral  lands,  all  per- 
sons holding  any  of  such  lands  through 
conveyances  frani  the  executrix  are 
properly  joined  as  parties,  and  the  bill 
is  not  multifarious,  as  the  decision  of 
the  question  at  issue  will  settle  the 
rights  of  all  the  parties.  Hill  v.  Dade, 
68   Ark.  409.  59   S.   W.   39. 

fcl  Proceedings  in  Case  of  Non- 
Joinder. — If  a  det(M-iiiiiiation  of  the  ti- 
tle of  the  trustee  and  others  to  prop- 
erty is  sought,  and  persons  interested 
in  such  questions  are  not  made  parties, 
the  court  should  stay  the  case  until 
they  are  brought  in,  or  limit  its  deter- 
mination of  questions  presented  to  the 
present  needs  of  the  trustee.  Trap- 
hagen V.  Levy,  45  N,  J,  Eq,  448,  18 
Atl,  222, 

2.  Burgess  v.  Shepherd,  97  Me.  522, 
.55  Atl.  415;  Torrey  r.  Torrey,  55  N.  J. 
Eq.  410,   36   Atl.   1084. 
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not  by  a  person  with  no  intorost  in  linvinp:  the  will  construed.''  Wlien 
tho  fonntiation  of  .iurisilietion  is  ('(juity  jurisdiction  over  trusts,  the 
suit  may  bo  brouufht  l»y  an  cxoi'iitor,  administrator  with  will  annexed, 
or  other  person  charged  with  the  execution  of  the  trust,*  or  by  a 
cestui  (lue  trust.^     It  seems  that  the  action  may  be  brought  by  per- 


3.  Ky.— Garrard  v.  Kendall,  121  S. 
W.  997.  Me.— Burgess  v.  Shepherd,  97 
Mc.  ri22,  fi.')  Atl.  415.  Md. — SumaH  r, 
Harvey,  114  Md.  241,  79  Atl.  197. 
Mo.— Clark  r.  Carter,  200  Mo.  515,  582, 
9S  S.  W.  '594.  N.  J.— Shreve  v.  Wil- 
kins.  S2  N.  J.  Eq.  IS,  87  Atl.  642, 
holdinij  executor  had  no  interest  in 
the  devolution  of  a  testator's  realty. 
N.  Y.— Lord  r.  Lord,  44  Misc.  530,  90 
N.  Y.  Pupp.  14;5.  Wis.— Sawtelle  v. 
Ripley,  So  Wis.  72,  55  N.  W.  156. 

[a]  Interest  of  Plaintiif  in  Doubt- 
ful Provisions. — Though  some  provi- 
sions of  a  will  may  be  doubtful,  a  leg- 
atee whose  rights  are  clear  and  not 
disputed  by  the  executor,  should  not 
bring  an  action  for  the  construction 
of  the  will.  Wead  v.  Cantwell,  36 
Hun  528,  affirmed.  108  N.  Y.  255,  15 
N.  E.  546;  Sawtelle  V.  Ripley,  85  Wis. 
72,  55  N.  W.  156. 

[b]  Even  though  persons  entitled 
to  sue  for  a  construction  of  a  will  are 
made  defendants  (1)  a  person  without 
the  requisite  interest  cannot  maintain 
the  suit.  Clark  f.  Carter,  200  Mo.  515, 
532,  98  S.  W.  594.  (2)  But  where  the 
executor  has  answered  asking  for  a 
construction  of  the  will,  the  court  will 
retain  jurisdiction,  especially  where  a 
judicial  construction  is  imperatively 
necessary.  Sawtelle  v.  Ripley,  85  Wis. 
72,  55   N.  W.   156. 

[c]  A  guardian  with  no  interest  in 
the  matter  should  not  be  joined  with 
an  infant  cestui  que  trust.  The  in- 
fant should  sue  by  his  guardian  ad 
litem.  Wead  v.  Cantwell,  36  Hun  (N. 
Y.)  528,  affirmed,  108  N.  Y.  255,  15 
N.  E.  546.  See  the  titles,  "Infants;" 
"Guardian  Ad  Litem." 

4.  Ala. — Gunter  v.  Townsend,  202 
Ala.  160,  79  So.  644.  Conn. — Security 
Co.  V.  Pratt,  65  Conn.  161,  22  Atl.  396. 
Ga. — Morrison  f.  McFarland,  147  Ga. 
465,  94  S.  E.  569;  Maneelv  V.  Steele, 
147  Ga.  399,  94  S.  E.  227,  only  the 
representative  of  the  estate  can  ask 
for  the  direction  of  a  court  under  Civ. 
Code,  §  4597.  A  legatee  cannot  sue. 
HI. — Bridges  v.  Rice.  99  111.  414.  Mass. 
Treadwell  v.  Cordis,  5  Gray  341.  Mich 

Vol  XXVI 


Billings  i\  Marshall  Furnace  Co.,  177 
N.  W.  222.  Mo.— Clark  v.  Carter,  200 
Mo.  515,  532,  98  S.  W.  594;  Lich  V. 
Lich,  158  MJo.  App.  400,  138  S.  W. 
558.  N.  H.— Goodhue  v.  Clark,  37  N. 
H.  525.  N.  J.— Iloei  v.  Hoe,  84  N.  J. 
Eq.  401,  93  Atl.  882;  Traphagen  f.  Le- 
vy, 45  N.  .1.  Eq.  448,  18  Atl.  222.  N.  Y. 
Anderson  v.  Anderson,  112  N.  Y.  104, 
19  N.  E.  427;  Bailey  v.  Briggs,  56  N. 
Y.  407;  Wead  r.  Cantwell,  36  Hun  528, 
affirmed.  108  N.  Y.  255,  15  N.  E.  546. 
Ohio.— Rothgeb  v.  Mauck,  35  Ohio  St. 
503;  Ohio  Sav.  Bank  &  Tr.  Go.  v. 
Clark,  7  Ohio  App.  6.  Wis.— Miller  v. 
Drane,  100  Wis.  1,  75  N.  W.  413;  Saw- 
telle V.  Ripley,  85  Wis.  72,  55  N.  W. 
156. 

fa]  The  well  settled  principle  of 
equity,  that  any  trustee,  placed  in  cir- 
cumstances in  which  he  may  have  rea- 
sonable doubt  as  to  the  disposition  of 
the  funds  in  his  hands,  may  apply  to 
a  court  of  equity  for  directions,  has 
always  been  held  equally  applicable  to 
the  case  of  an  executor  or  administra- 
tor.    Goodhue  v.  Clark,   37   N.   II.   525. 

[bl  Administrator  With  Will  An- 
nexed.— Stoff  v.  McGinn,  178  111.  46, 
52  N.  E.  1048;  Graham  v.  Allison,  24 
Mo.  App.   516. 

5.  ni.— Minkler  v.  Simons,  172  TIL 
323,  50  N.  E.  176.  Mo.— Lich  v.  Lich, 
158  Mo.  App.  400,  138  S.  W.  558.  N.  Y. 
Anderson  v.  Anderson,  112  N.  Y.  104, 
19  N.  E.  427;  Bailey  v.  Briggs,  56  N. 
Y.  407;  Wead  v.  Cantwell,  36  Hun  528, 
affirmed.  108  N.  Y.  255,  15  N.  E.  546. 
Wis.— Miller  v.  Drane,  100  Wis.  1,  75 
N.  W.  413. 

[a]  Only  when  moved  on  behalf  of 
an  executor,  trustee,  or  cestui  que 
trust  can  a  court  of  equity  exercise 
its  jurisdiction  and  enforce  a  correct 
administration  of  the  power  conferred 
bv  the  will.  Anderson  i:.  Anderson, 
112  N.  Y.   104,  19  N.  E.  427. 

fb]  The  legatee  or  distributee,  as 
cestui  que  trust,  may  apply  to  the 
court  for  the  construction  of  a  will. 
Ala.— Ralls  v.  Johnson,  200  Ala.  178, 
75  So.  926.  la. — Wintermute  V. 
Heinly,    81    Iowa    169,    47    N.    W.    66. 
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sons  claiming  in  hostility  to  the  \dll  as  well  as  by  persons  claiming 
under  the  will,  particularly  under  statute.®  There  are,  however,  some 
authorities  which  hold  that  the  action  can  be  properly  brought  only 
by  the  executor  or  trustee  or  administrator  with  will  annexed.'^ 

Statutes  sometimes  provide  that  any  person  interested  in  the  estate, 
either  as  legatee,  devisee,  or  heir  at  law,  may  bring  a  suit  to  have  a 
will  construed.^ 

e.  Parties  Defendant.  —  Since  all  persons  interested  in  the  suit  are 
proper  or  necessary  parties  to  the  action,^  the  cestuis  que  trustent,^° 


Mo.— Clark  v.  Carter,  200  Mo.  515,  531, 
98  S.  W.  594.  N.  Y.— Bowers  v.  Smith, 
10  Paige  193;  Wead  v.  Cantwell,  3G 
Hun  528,  affirmed,  108  N.  Y.  255,  15 
N.   E.   546. 

[c]  Persons  claiming  an  interest  in 
the  personal  estate  of  the  testator  un- 
der the  statute  of  distribution.  Bowers 
1-.  Smith,  10  Paige    (N.   Y.)   193. 

6.  Wintermute  t.  Heinly,  81  Iowa 
169,  47  X.  W.  66;  Tonnele  v.  Wetmore, 
195  N.  Y.  436,  88  N.  E.  1068;  Kalish 
V.  Kalish,  166  N.  Y.  368,  59  N.  E.  917; 
Bead  v.  Williams,  125  N.  Y.  560,  20 
N.  E.  730,  21  Am.  St.  Kep.  748;  Bow- 
ers v.  SmitTi,  10  Paige  (N.  Y.)  193, 
Contra,  Glover  v.  Baker,  76  N.  H.  393, 
83  Atl.  916  (approving  Chipman  v. 
Montgomery,  63  N.  Y.  221);  Horton 
V.  Cantwell,  108  N.  Y.  255,  267,  15  N. 
E.  546;  Chipman  v.  Montgomery,  63 
N.  Y.  221,  230;  Jones  v.  Richards,  24 
Misc.  625,  54  N.  Y.  Supp.  126. 

[a]  A  cestui  que  trust  who  is  also 
an  heir  and  next  of  kin  and  who  re- 
ftudiates  the  trust  may  maintain  an 
action  to  construe  a  will  when  tho 
real  purpose  is  to  defeat  and  destroy 
an  alleged  trust  therein.  Such  juris- 
diction is  in  no  way  dependent  upon 
the  trust  being  upheld.  The  action  is 
for  the  express  purpose  of  determin- 
ing doubtful  or  disputed  clauses  in  a 
will,  and  not  for  the  purpose  of  up- 
holding any  particular  construction 
thereof.  Tonnele  v.  Wetmore,  195  N. 
Y.  436,  442,  88  N.  E.  1068,  followed  in 
Buell  V.  Gardner,  144  N.  Y.  Supp.  945. 

[b]  Heirs  at  Law. — When  property 
is  devised  to  a  trnsteo  u[)on  a  trust 
which  is  invalid,  there  is  a  resulting 
trust  in  favor  of  the  heir  at  law,  who 
•may  file  a  bill  to  have  his  rights  set- 
tled and  ascertained.  Bowers  v. 
Smith,  10  Paige  (N.  Y.)  193,  200.  But 
see  Chij)man  v.  Montgomery,  63  N.  Y. 
221,  holding  that  the  right  of  an  heir 
is  legal  and  enforceable   as  such.      To 


same  effect  see  McKeon  v.  Kearney,  57 
How.  Pr.   (N.  Y.)   349. 

[c]  Statute.— (1)  In  Read  v.  Wil- 
liams, 125  N.  Y.  560,  26  N.  E.  730,  21 
Am.  St.  Rep.  748,  it  was  said  that  the 
jurisdiction  of  equity  to  entertain 
suits  of  heirs  claiming  adversely  to 
the  will  w-as  conferred  by  statute.  (2) 
But  in  Bowers  f.  Smith,  10  Paige  (N. 
Y.)  193,  the  right  to  sue  was  recog- 
nized in  the  absence  of  statute. 

[d]  One  may  sue  on  behalf  of  all 
the  heirs,  according  to  Farnum  v.  Bar- 
num,  2  How.  Pr.  N.  S.  (N.  Y.)  396. 
See  generally  21  Standard  Proc.  945, 

7.  U.  S.-^TOodno  v.  Hotchkiss,  237 
Fed.  686,  under  Connecticut  practice. 
Conn. — Ackerman  v.  Union  &  N.  H.  T. 
Co.,  90  Conn.  63,  96  Atl.  149;  Belfield 
r.  Booth,  63  Conn.  299,  27  Atl.  5S5. 
N.  H.— Ross  V.  Church,  77  N.  H.  592, 
90  Atl.  174;  Glover  v.  Baker,  76  N.  H. 
393,  83  Atl.  916. 

[a]  When  questions  as  to  the  mean- 
ing or  validity  of  the  clauses  of  a  will 
come  before  a  court  in  the  exercise  of 
its  ordinary  jurisdiction,  such  instru- 
ment is  construed  as  part  of  the  deter- 
mination of  the  cause.  But  this  does 
not  require  the  court  to  entertain  the 
bill  of  anyone  who  may  think  he  has 
an  interest  under  or  adverse  to  a  will 
or  other  instrument.  Glover  v.  Baker, 
76   N.  H.  393.  83  Atl.  916. 

fb]  The  heirs  and  legatees  cannot 
bring  a  suit  for  a  construction  of  a 
will.  Their  place  in  such  an  action 
is  that  of  defendants  only.  Belfield  v. 
Booth,  63   Conn.  299,  309,  27  Atl.   585. 

8.  See  the  statutes,  and  Clay  V. 
Clay,  149  Ga.  725,  101  S.  E.  793;  Har- 
ris V.  Harris,   79  Vt.  22,  64  Atl.  75. 

9.  See  sujira,  II,  B,  5,  a. 

10.  Hay  V.  Hay  (Tex.  Civ.  App.) 
T20  S.  W.  1044;  Early  v.  Arnold,  119 
Va.   500,   89  S.   E.  900. 

[a]  The  cestuis  que  trustent  (1) 
are   necessary   parties   to   a   bill   by   an 
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the  lopateos  intorostod  in  iho  jirovisions  of  the  will  to  bo  construcd,^^ 
doviseos,^-  anil  their  assig:nees/^  are  necessary  parties  to  an  action  to 
eonstrue  a  will.  And  in  a  suit  by  a  tostamentary  tnistoe  or  bcne- 
fii'iary.  the  exerutor  should  be  a  party  ordinarily,"  unless  he  has  fully 
exeeutod  his  trust. ^•'''  So  also,  in  an  action  by  an  executor,  the  person 
named  in  the  will  as  trustee  is  a  necessary  party.^°  In  an  action  by 
one  of  several  trustees,  the  co-trustees  are  necessary  parties.^^  But 
the  heirs  of  the  testator  are  not  necessary  parties,^^  unless  there  is  a 
question  as  to  whether  a.  testator  has  successfully  disposed  of  hia 
realty.^^  In  a  suit  by  one  claiming  as  creditor  of  the  estate,  othei? 
creditors' are  not  necessary  parties,  as  their  interests  are  represented 
by  the  personal  representative.^"  An  executor  suinj?  in  his  represent- 
ative capacity  may  join  himself  as  a  party  in  his  individual  capacity.^^ 


executor  trustee  for  instructions.  (Se- 
curitv  Co.  V.  Pratt,  65  Conn.  161,  32 
Atl.  396;  In  re  Aldrich's  Will,  81  Vt. 
308.  70  Atl.  566),  or  (2)  in  a  suit  in 
which  it  is  sought  to  have  the  trust 
declared  void.  Manson  v.  Jack  (N,  J. 
Eq.),  62  Atl.  394. 

11.  Pennsylvania  Co.  v.  Bauerle, 
143  111.  459,  33  N.  E.  166;  In  re  Un- 
garo's  WiU,  88  N.  J.  Eq.  25,  102  Atl. 
244. 

fa]  If  a  particular  provision  to  be 
construed  is  so  connected  with  the  re- 
mainder of  the  will  that  it  cannot  be 
construed  without  construing  the  re- 
mainder, all  persons,  interested  in  the 
construction  of  such  remainder  should 
be  made  parties,  before  any  construc- 
tion is  placed  upon  it  by  the  court. 
Magers  v.  Edwards'  Admr.,  13  W.  Va. 
822. 

[b]  When  the  purpose  of  the  suit 
is  to  have  certain  provisions  of  the 
•will  set  aside  and  to  obtain  directions 
as  to  the  administration  of  the  estate 
without  such  provisions,  all  the  lega- 
tees and  distributors  directly  inter- 
ested in  the  provisions  assailed  are 
neces-sary  parties,  whether  the  suit  is 
brought  by  an  heir  at  law  or  by  the 
executor.  Stevens  v.  Smith,  126  Fed. 
706.  61   C.  C.  A.  624. 

12.  Nunnelly  V.  Nunnelly,  173  Ky. 
372,  191  S.  W.  85  (children  of  deceased 
daughter  devisee) ;  Parke  v.  Smith 
(Mo.),  211  S.  W.  62. 

13.  Barnes  v.  Blake,  58  Hun  525, 
12   N.  Y.  Supp,  354. 

14.  Bartram  v.  Powell,  88  Conn.  86, 
89  Atl.  885;  Eussell  v.  Hartley,  83 
Conn.  654,  78  Atl.  320;  Lumpkin  V. 
Lumpkin,  108  Md.  470,  70  Atl.  238,  25 
L.  R.  A.   (X.  S.)   1063. 
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[a]  Persons  who  have  from  time  to 
time  administered  an  estate  need  not 
be  joined  as  parties  to  enable  the  trus- 
tees to  have  such  persons  account  to 
them  for  such  administrator.  A  plain- 
tiff might  with  equal  propriety  be  re- 
quired to  bring  in  all  debtors  of  the 
estate.  Marsh  7;.  Woodworth,  180  App. 
Div.  604,   167   N.  Y.  Supp.   775. 

15.  Miller  v.  Ahrens,  150  Fed.  644; 
Russell  V.  Hartley,  83  Conn.  654,  78 
Atl.    320. 

[a]  But  when  the  estate  has  been 
settled  and  the  final  account  of  the 
executor  approved,  and  when  no  con- 
clusion of  the  court  can  prejudice  the 
rights  of  any  party  in  interest,  the 
nonjoinder  of  tlie  executor  in  an  ac- 
tion by  a  testamentary  trustee  may  be 
disregarded.  Eussell  v.  Hartley,  83 
Conn.   654,   78  Atl.  320. 

16.  Sawtelle  v.  Eipley,  85  Wis.  72, 
55  N.  W.  156. 

17.  Sawtelle  v.  Ripley,  85  Wis.  72, 
55  N.  W.  156. 

18.  Pennsylvania  Co.  v.  Bauerle, 
143  111.  459,  479,  33  N.  E.   166. 

19.  Fuller  V.  McKim,  187  Mich.  667, 
154  N.  W.  55;  Lomerson  v.  Vroom,  42 
N.  J.  Eq.  290,  11   Atl.   13. 

[a]  The  fact  that  the  devisees  and 
legatees,  who  are  made  parties,  are  the 
only  heirs  at  law  of  the  testator,  does 
not  avoid  joining  the  heirs  at  law  as 
such,  for  tile  rule  is  that  parties  must 
be  presented  in  the  precise  capacities 
in  which  they  are  to  be  charged.  Lom- 
erson V.  Vroom,  42  N.  J.  Eq.  290,  11 
Atl.  13. 

20.  Glover  v.  Patten,  165  U.  S.  394, 
17  Sup.  Ct.  411,  41   L.   od.   760. 

21.  Cunningham  v.  Cunningham,  72 
Conn.    253,    43    Atl.    104G;    Hughes    V. 
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Parties  by  Representation.  — A  child  need  not  be  joined  when  his 
parent  is  a  party,  as  he  is  bound  by  the  decree  through  privity  with 
his  parent.^^  But  one  contingent  remainderman  without  a  vested  in- 
terest cannot  represent  a  subsequent  remainderman  or  tenant  in  tail.^' 

d.  Intervention.  — Persons  with  the  requisite  interest  may  intervene 
in  the  suit  in  accordance  with  the  general  rules.^* 

6.  Pleadings.  —  a.  Of  Plaintiff.  —  The  plaintiff  in  an  action  to 
construe  a  will  must  of  course  allege  in  his  bill  a  cause  of  action  in 
accordance  with  the  general  rules.  =^^  He  must  allege  the  probate  of  the 
will  to  be  construed,-'^  and  make  the  entire  will  a  part  of  the  plead- 


Hughes,  30  Ind.  App.  591,  66  N.  E. 
763. 

[a]  See  also  In  re  Batchelder,  147 
Mass.  465,  18  N.  E.  225,  holding  that, 
in  the  absence  of  objection,  there  is 
no  mischief  in  allowing  an  executor  to 
present  their  personal  elait'ns,  at  their 
personal  expense,  by  different  counsel 
from  those  who  appear  for  them  in 
their   official   capacity. 

[b]  Joinder  of  Individual  and  Rep- 
resentative Claims. — Inasmuch  as  one 
holding  as  a  fiduciary  and  one  having 
a  personal  interest  may  be  joined,  an 
executrix  claiming  under  a  will  as  a 
devisee,  and  also  as  beneficiary  under 
a  resulting  trust,  may  set  up  her  in- 
dividual claim  under  the  resulting 
trust  in  a  bill  to  construe  a  will.  Cre- 
sap  V.  Cresap,  54  W.  Va.  581,  46  S.  E. 
582. 

[c]  An  executor  who  is  also  a  leg- 
atee  should  make  himself  defendant  in 
his  individual  capacity.  Cunningham 
V.  Cunningham,  72  Conn.  253,  43  Atl. 
1046. 

22.  Kane  v.  Odell,  171  App.  Div. 
324,  157  N.  Y.  Supp.  308.  See  21 
Standard   Proc.   887. 

23.  ITichborn  v.  Bradbury,  111  Me. 
519,  90  Atl.  325.  See  C»nnon  v.  Barry, 
59  Miss.  289,  and  20  Standard  Proc. 
888,  note  82. 

24.  See  the  title,  "Intervention." 
fa]     Attorney      General. — Under      a 

statute  providing  that  if,  in  the  in- 
strument creating  a  trust,  no  person  is 
named  as  trustee,  the  title  vests  in 
the  supreme  court  and  it  is  the 
duty  of  the  attorney  general  to  en- 
force such  trust,  the  attorney  general, 
as  the  rcpresontative  of  the  beneficiar- 
ies, may  intervene  ini  an  action  to 
construe  a  will  and  determine  the  val- 
idity of  the  provisions  creating  a  trust 
witiiout  naming  a  trustee.     Rothschild 


V.    Goldenberg,    58    App.   Div.    499,    69 
N.  Y.  Supp.  523. 

25.  See  the  following  cases:  U.  S. 
Glover  v.  Patten,  165  U.  S.  394,  17 
Sup.  Ct.  411,  41  Ly  ed.  760.  Ala. 
Spiers  v.  Zeigler,  175  Ala.  664,  57  So. 
699,  bill  not  demurrable.  Ga. — Clay 
f.  Clay,  149  Ga.  725,  101  S.  E.  793; 
Wade  V.  Saussy,  149  Ga.  340,  100  S.  E. 
106;  Durham  v.  Harris,  134  Ga.  134, 
67  S.  E.  668.  Ind.— Shriver  v.  Mont- 
gomery, 181  Ind.  108,  103  N.  E.  945, 
holding  complaint  insufficient.  Kan. 
Knox  V.  Knox,  87  Kan.  381,  124  Pac. 
409.  Mo.— Parke  v.  Smith,  211  S.  W. 
62.  Neb.— Pitts  -f.  Burdick,  91  Neb. 
123,  135  N.  W.  372.  N".  J.— Tyndale 
v.  McLaughlin,  84  N.  J.  Eq.  652,  95 
Atl.  117,  bill  held  to  state  a  cause  of 
action.  N.  Y. — "Von  Meyer  v.  Linde- 
mann,  167  App.  Div.  353,  153  N.  Y. 
Supp.  45;  Monypeny  v.  Monypeny,  131 
App.  Div.  269,  115  N.  Y.  Supp.  804; 
ILallock  V.  Hallock,  79  App.  Div.  508, 
80    N.   Y.  Supp.   61. 

See  the  titles,  "Bills  and  Answers;" 
"Certainty  in  Pleading." 

[a]  A  petition  is  insufficient  which 
does  not  show  that  any  one  is  claim- 
ing adversely  to  the  plaintiff's  deviso 
in  the  will,  or  is  denying  his  right  in 
fee  to  the  land  devised,  or  show  that 
;iny  controversy  has  arisen  or  is  likely 
to  arise.  Ex  parte  Wlialen,  18  Ky.  L. 
Kep.  1112,  39  S.  W.  35. 

[b]  Whether  the  complaint  is  suf- 
ficient can  in  no  wise  depend  upon  the 
correctness  of  the  construction  after- 
wards given  the  will  by  the  court. 
Ifuphcs  V.  Hughes,  30  Ind.  App.  591, 
06   N.   E.   703. 

26.  Kaplan  v.  Coleman,  180  Ala. 
207.    60    So.    885. 

fa]  Allegation  Is  Jurisdictional.— 
Kai)lan  v.  Coleman,  ISO  Ala.  267,  60 
So.  885. 
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iiii:.-'  Avonnents  sliowinp:  sucli  f.u'ts  ;is  iiuiy  onablo  tho  court  to  judprc 
a  will  from  \ho  stiiiidiioint  of  tlio  testator  are  not  only  proi)er,  but 
essential,  in  view  of  the  fact  that  wills  are  eonstriied  from  the  stand- 
point of  the  testator.'-'*  Within  reasonable  limits,  suj:;i^(>stions  as  to 
how  a  will  should  bo  construed  are  proper,  but  the  complaint  and  its 
suflieieney  do  not  depend  upon  such  averments.^^  Inasmuch  as  tho 
court  cannot  look  behind  the  fact  of  probate,  and  is  conclusively 
bound  by  that  fact.^°  averments  that  the  will  was  duly  executed,^^  or 
that  there  was  testamentary  capaeity,^^  or  the  absence  of  undue  in- 
tluenee.-''  iire  foreign  to  the  i)uri)oses  and  requirements  of  the  pro- 
ceeding."'* 

The  bill  of  an  executor  charged  with  the  administration  of  a  trust 
for  instructions  must  conform  to  the  general  rules  of  bills  by  trustees 
generally  for  instructions.^^  The  bill  should  show  the  nature  of  the 
doubt  or  the  controversy,  and  the  issue  raised  thereby,^"  the  necessity 
for  a  construction  of  the  will,^^  and  the  interest  of  the  plaintiff  in 


27.  Ind. — McM'ahan  v.  Newcomer, 
82  Ind.  565.  See  Clupper  v.  Clapper, 
163  Ind.  418,  72  N.  E.  125.  Mass. 
Woodbridge  r.  Jones,  183  Mass.  549, 
67  X.  E.  878.  See  Putnam  v.  Colla- 
niore,  109  Mass.  509.  Ohio. — Deven- 
nev  V.  Devenney,  74  Ohio  St.  96,  77 
N.'e.  688. 

[a]  If  the  whole  will  is  not  set 
forth,  (1)  the  bill  is  bad  on  demur- 
rer, according  to  some  authorities.  De- 
venney V.  Devenney  74  Ohio  St.  96, 
77  N.  E.  688.  See  Graham  v.  Allison, 
24  Mo.  App.  516.  (2)  On  the  other 
hand,  it  has  been  lield  that  though 
there  may  be  a  propriety  always  in 
presenting  the  whole  will  to  the  court 
at  the  hearing,  and  it  would  be  re- 
quired upon  any  suggestion  of  its  ne- 
cessity, it  does  not  follow  that  a  bill 
is  demurrable  because  the  whole  will 
is  not  set  forth.  Putnam  v.  CoUa- 
more,  109  Mass.  509. 

[b]  After  verdict,  the  failure  to 
set  out  the  entire  will  is  not  fatal  to 
the  ftleading,  though  it  may  be  other- 
wise on  objection  interposed  before 
trial.  Graham  v.  Allison,  24  Mo.  App. 
516. 

fc]  By  filing  it  as  an  exhibit,  the 
will  may  be  made  a  part  of  the  plead- 
ing. McMahan  v.  Newcomer,  82  Ind. 
565.     See    the    title,    "Exhibits." 

28.  Hughes  r.  Hughes,  30  Ind.  App. 
591,  66  X.  E.  763. 

29.  Hughes  v.  Hughes,  30  Ind.  App. 
591,  66  N.  E.   763. 

30.  Kaplan  r.  Coleman,  180  Ala. 
2G7,  60  So.  S'v-. 
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31.  Kaplan  v.  Coleman,  180  Ala. 
267,  60   So.  885. 

32.  Kaplan  v.  Coleman,  180  Ala. 
267,  60  So.  885. 

33.  Kaplan  v.  Coleman,  180  Ala. 
267,  60  So.  B85. 

34.  Kaplan  v.  Colaman,  180  Ala. 
267,  60  So.  885,  and  raise  no  issues 
that  the  court  can  consider,  or  that 
can  be  expressed  in  its  decree. 

35.  As  to  such  bills,  see  the  title, 
"Trusts  and  Trustees." 

36.  Putnam  r.  Collamore,  109  Mass. 
509. 

[a]  All  the  facts  upon  which  the 
claims  of  the  respective  parties  may 
be  finally  determined,  need  not  be  set 
forth.  Putnam  v.  Collamore,  109  Mass. 
509. 

[b]  Sufficiency  of  Showing. — Where 
no  controversy  has  arisen,  it  is  suffi- 
cient for  the  trust  officer  to  point  out 
the  nature  of  the  doubt.  Where  a 
controversy  has  arisen,  then  the  proper 
allegation  is  to  point  out  the  nature 
of  the  controversy  and  the  issue  raised 
thereby.  Hichborn  v.  Bradbury,  111 
Me.  519,  90  Atl.  325. 

37.  Tn  re  Hance's  Estate,  180  N.  Y. 
Supp.  269. 

fal  Must  show  the  lack  of  adequate 
means  of  determining  the  conflicting 
claims  to  the  fund  otherwise  than  by 
the  court,  so  as  effectually  to  protect 
the  trustee  from  the  risks  of  future 
liability  or  controversy.  Putnam  v. 
Collamore,   109  Mass.  509. 
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the  question."  In  addition  thereto,  the  bill  must  show  the  fiduciary 
possession  of  a  fund,  of  which  some  disposition  is  required  to  be  made 
presenth'.^^ 

One  elainnug  under  a  testamentary  trust  must  allege  facts  disclos- 
ing the  trust,*°  show  the  interest  of  the  plaintiff,"  and  show  the  neces- 
sity of  a  construction  of  the  will  to  insure  the  due  execution  of  the 
trust,*'  and  that  the  testator  died  having  property  held  in  trust. *^ 

The  bill  should  conclude  with  an  appropriate  prayer."  But  it  need 
not  be  verified,^''  unless  some  ex  parte  relief  is  sought.*® 

Multifariousness.  —  A  bill  for  the  construction  of  a  will  must  not  be 
multifarious.*' 

Amendment,  —  The  right  to  amend  a  bill  for  the  construction  of  a 
will  is  governed  by  the  general  rules  relating  to  the  amendment  ol! 
bills  in  equity.** 

b.     Of  Defendant. — The  defendant  may  either  demur,*^  or  may  an- 


38.  Rothgeb  r.  Mauck,  35  Ohio  St. 
503. 

39.  Ind.— Hawes  v.  Keploy,  28  Ind. 
App.  306,  62  N.  E.  720.  Mass.— Park- 
er r.  Parker,  119  Mass.  47S;  Putnam  v. 
Collamore,  109  Mass.  509.  Ohio— Eoth- 
geb  V.  Mauck,  35  Ohio  St.  503. 

[a]  A  bill  to  ascertain  the  validity 
of  a  provision  in  a  will  requiring  the 
plaintiff  executor  to  erect  a  monviment 
is  insufficient  if  it  fails  to  show 
whether  he  has  any  funds  which  he 
could  lawfully  apply  for  that  purpose. 
Rothgeb  V.  Mauck, '35  Ohio  St.  503. 

40.  Edgar  v.  Edgar,  26  Ore.  65,  37 
Pac.  73. 

[a]  Merely  to  set  out  a  will,  which 
does  not  in  terms  create  a  trust,  without 
any  averments  showing  a  trust  for  the 
benefit  of  the  plaintiff  is  insufficient. 
The  plaintiff  must  allege  facts  disclos- 
ing a  trust.  Edgar  v.  Edgar,  26  Ore. 
65,  37  Pac.  73. 

41.  W'alrath  v.  Handy,  24  How.  Pr. 
(N.  Y.)  353;  Clark  v.  Peck's  Exrs.,  79 
Vt.  275,  65  Atl.  14. 

42.  See  supra,  II,  B,  4. 

43.  Walrath  v.  Handy,  24  How.  Pr. 
(N.  Y.)   353. 

44.  See  the  title,   "Prayer." 

fa]  A  general  prayer  fc-  a  con- 
.struftion  of  a  will  must  of  neces- 
sity be  held  to  be  a  request  for  its 
construction  with  reference  t"  the  par- 
ticular subjects  submitted  by  the  peti- 
tion for  the  court's  consideration. 
Hamilton  v.  Hamilton,  140  Iowa  282, 
115  N.  W.  1012,  lis  N.  W.  375. 

\h]  When  solicitors'  fees  are  treat- 
ed as  costs,  they  need  not  be  specifi- 
cally claimed  in   the   bill.   Lombard  v. 


Witbeck,  173  HI.  396,  51  N.  E.  61. 

45.  In  re  Ungaro's  Will,  S8  N.  J. 
Eq.  25,  102  Atl.  244.  See  the  titles, 
"Verification;"  "Bills  and  Answers." 

46.  In  re  Ungaro's  Will,  88  N".  J. 
Eq.  25,  102  Atl.  244. 

47.  Hill  V.  Dade,  68  Ark.  409,  59 
S.  W.  39.  See  the  title,  "Multifarious- 
ness." 

[a]  An  action  may  include  an  issue 
of  devisavit  vel  non  and  a  proceeding 
for  the  construction  of  a  will.  While 
unusual  such  a  proceeding  does  not 
present  a  question  of  jurisdiction 
which  the  court  would  be  com- 
pelled to  notice  ex  mero  motu  as  the 
clerk  is  part  of  the  superior  court. 
Harper  v.  Harper,  148  N.  C.  453,  63 
S.  E.  553. 

48.  Miles  v.  Strong,  60  Conn.  393, 
22  Atl.  959  (holding  a  new  cause  of 
action  was  stated  in  the  amendment); 
Guerin  v.  Guerin,  270  111.  239,  110  N.  E. 
402,    tardy    a.mcndmenis    rejected. 

See  the  titles  "Bills  and  Answers;" 
"Amendments  and  Jeofails;"  "New 
Cause  of  Action  or  Defense." 

49.  Sec   the   title,    "Demurrer." 

[a]  A  demurrer  for  want  of  facts 
questions  the  sufficiency  of  the  com- 
plaint to  obtain  from  the  court  a  con- 
struction of  the  will,  but  does  not 
present  any  question  as  to  the  char- 
acter of  the  construction  to  be  given 
to  it.  Hawes  v.  Keplcy,  28  Ind.  App. 
306,   62   N.   E.   720. 

Whether  a  failure  to  set  out  the 
whole  will  is  a  ground  of  demurrer, 
see  supra,  II,  B,  6,  a. 

[b]  An  order  sustaining  a  demurrer 
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swtM'.'"  or  file  a  cross  bill,  or  answer  in  Iho  nature  of  a  eross  liill,"^  in 
ai'i'ordani'e  with  the  prcnoral  niles.  A  jilea  of  nul  tiel  record  may  be 
tiled  to  raise  tlie  issue  as  to  a  valid.  rect)rd  judgment  of  prol)ato." 

7.  Hearing  and  Determination.  —  On  tbc  bearing  of  a  bill  by  an 
executor  in  tlie  nature  of  an  interpleader,  tbe  court  decides  the  ques 
tion  if  it  is  ripe  for  decision,  and  directs  an  action  or  an  issue  or  a 
reference  to  a  master,  as  is  best  suited  to  the  nature  of  the  case,  iJ  not 
ripe  for  decision. •'^^^  The  court  should  confine  itself  to  the  issues  raised 
by  the  bill,-''  and  Avhere  jurisdiction  is  based  on  equity  jurisdiction 


to  a  complaint  is  merely  an  adjudica- 
tion that  the  plaintiff  cannot  sue,  not 
that  the  defendant's  construction  is 
correct.  Opitz  r.  Hammen,  41  App. 
Div.  46S,  58  X.  Y.  Supp.  987. 

50.  Busby  r.  Busby,  137  Iowa  57, 
114  iST.  W.  559,  insufficient  allegation 
of  estoppel.  See  the  title,  "An- 
swers. ' ' 

[a]  Irrelevant  matters  in  the  an- 
swer mav  be  stricken  out.  McLean  V. 
McLean,"  3  Hun  (N.  Y.)  395,  a'ffirmed, 
62  X.  Y.  627.  See  Busby  v.  Busby,  137 
Iowa  57,  114  N.  W.  559,  striking  out 
insufficient  plea  of  estoppel.  See  the 
title,  "Striking  Out  and  Withdrawal." 

[b]  Counterclaim. — In  a  bill  to 
have  deterniiiicd  the  construction  of  a 
will  and  the  validity  of  a  testamentary 
trust,  the  trustee  may  interpose  a  coun- 
terclaim seeking  to  establish  the  trust 
and  to  compel  an  accounting  to  him  for 
money  collected  by  the  plaintiff  in  hos- 
tility to  the  trust.  The  subject  of  the 
action  is  the  construction  of  the  will 
and  the  validity  of  the  trust,  and  the 
defendant's  cause  of  action  is  "con- 
nected with  the  subject  of  action." 
O'Brien  v  Garniss,  25  Hun  fX.  Y.)  446. 

51.  Pee  the  title,  "Cross-Bill." 

[a]  A  cross-bill  by  the  testator's 
widow  asking  that  her  dower  be  as- 
signed, and  that  a  claim  against  her 
husband's  estate  be  adjudicated,  is  im- 
proper as  it  is  not  germane  to  the  sub- 
ject matter  of  a  bill  seeking  the  aid  of 
the  court  in  the  administration  of  an 
estate.  Callison  v  Bright  (W.  Va.), 
102  S.  E.  675. 

[b]  A  cross-complaint  tendering  ex- 
actly the  same  issue  as  the  complaint 
leads  to  confusion  and  will  be  disre- 
garded. Clark  V.  Allen  (Ind.),  123  X. 
E.  113. 

[c]  Claim  of  Guardian — On  a  bill 
for  the  construction  of  a  will,  it  is 
improper  to  interject,  by  cross  bill  or 
otherwise,    a    claim    of   a   guardian    for 
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reimbursement  for  sums  advanced  for 
support  of  the  testator's  children. 
Pray  v  Railer,  144  Mich.  208,  107  X. 
W.  1076. 

52.  Kaplan  v  Coleman,  180  Ala.  267, 
60  So.  885. 

[a]  Indeed,  even  if  the  potential 
contestant  should  by  answer  deny  that 
the  will  was  duly  executed,  and  ex- 
pressly affirmed  that  the  testator  was 
without  capacity  to  make  it,  or  was 
unduly  influenced  thereto,  even  this 
would  raise  no  issue  which  the  court 
would  -be  called  upon  or  authorized  to 
determine.  Kaplan  v  Coleman,  180 
Ala.  267,   60   So.  885. 

53.  Goodhue  v  Clark,  37  N.  H.  525. 
Form  of  decree,  see  9  Standard  Proe. 

1278. 

54.  Conn. — Dotten  v.  Glennie,  93 
Conn.  472,  106  Atl.  824;  Wlilde  v  Bell, 
86  Conn.  610,  87  Atl.  8,  it  is  error  to 
determine  who  are  the  heirs  of  the 
testator  who  would  take  under  it. 
Me.— Huston  v  Dodge,  111  Me.  246, 
88  Atl.  888.  Mo.— West  v  Bailey,  196 
Mo.  517,  94  S.  W.  273. 

[a]  Issues. — (1)  Upon  a  suit  for  the 
construction  of  a  will,  the  question 
presented  is  merely  the  disposition  of 
property  tma/de  by  the  will,  and  the 
court  is  without  jurisdiction  to  deter- 
mine the  rights  of  the  parties  inde- 
pendent of  the  will.  Willey  v  Lewis, 
113  Wis.  618,  88  N.  W.  1021.  See 
Bennett  v  Packer,  70  Conn.  357,  39 
Atl.  739,  66  Am.  St.  Eep.  112.  (2) 
Whether  a  widow  is  entitled  to  dower 
or  homestead  independent  of  the  will 
cannot  be  determined.  Willey  v  Lewis, 
113   Wis.   618,  88   X.  W.   1021. 

[b]  In  an  action  by  a  trustee  for 
the  directions  of  the  court,  the  ques- 
tions propounded  may  involve  not  only 
his  duties  within  the  acknowledged 
limits  of  the  trust  and  with  reference 
to  the  trust  estate,  but  also  a  deter- 
mination as  to  the  title  of  the  trustee 
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over  trusts,  it  will  consider  no  matters  other  than  such  as  are  involved 
in  the  administration  of  the  trust  estate.^^  The  court  will  not  con- 
strue provisions  of  a  vdW  which  are  plain  and  unambiguous,^^  and 
will  refuse  to  declare  future  and  contingent  rights,^^  though  it  has 
been  held  that  whenever  possible  under  the  issues  made  and  pre- 
sented, the  court  should  finally  dispose  of  all  qiiestions  relating  to  the 
descent  and  distribution  of  the  property.^^  On  the  hearing  of  a  bill 
in  the  nature  of  interpleader,  it  is  the  rule  in  some  jurisdictions  that 
considering  the  plaintiff's  relation  to  the  parties,  he  ought  not  be 
allowed  to  take  part  in  the  argument  of  the  questions  involved,  and 
charge  the  estate  with  the  costs  of  such  argument.^® 

Eelief  Awarded.  — When  a  will  is  construed  in  equity,  it  is  left,  in 
some  jurisdictions,  to  the  probate  court  to  proceed  with  the  settlement 
of  the  estate.^"  But  in  others,  the  court  having  obtained  jurisdiction 
for  one  purpose,  would  afford  such  relief  in  the  premises  as  to  right 
and  justice  should  appertain.*^^  Accordingly,  it  has  been  held  proper 
to  allow  an  executor  to  make  a  final  settlement  of  his  account  when 
all  the  interested  persons  are  parties  to  the  bill,®^  and  to  finally  settle 
the  administration  of  an  estate.^^ 

8.  Effect  of  Decree.  —  A  final  decree  construing  a  will  rendered 
by  a  court  having  jurisdiction  of  the  parties  and  of  the  subject-matteE 
of  the  action  is  conclusive  upon  the  parties  or  their  privies,^*  and  is 


and  others  to  property.     Traphagen  v. 
Levy,  45  N.  .T.  Eq.  448,  18  Atl.  222. 

Construing  provisions  of  will  relat- 
ing to  realty  where  court  accquired 
jurisdiction  to  construe  will  as  to  per- 
sonalty.    See  supra,  IT,  B,  1,  a. 

55.  Kincaid  v  Beatty,  98  N.  C.  337, 
4  S.  E.  524. 

fa]  A  prayer  for  a  partition  and 
sale  of  the  land  devised  will  be  elimin- 
ated from  the  consideration  of  the 
case.  Kincaid  v  Beatty,  98  N.  C.  337, 
4  S.  E.  524. 

fb]  The  claims  of  creditors,  who 
have  broupht  suits  at  law  to  recover 
the  amounts  thereof,  will  not  be  passed 
upon,  thouph  they  are  made  parties 
to  the  equity  suit.  Page  V  Marston, 
94  Me.  342.  47  Atl.  529. 

56.  Sen  supra,  IT.  B,  4. 

57.  CalHson  v  Bright  (Wl  Va.),  102 
S.   E.  675.     See   supra,   TI,  B,  4. 

58.  Williams  v  Williams,  135  Wis. 
60,  115   N.  W.   342. 

59.  Houghton  v  Kendall,  7  Allen 
(Mass.)  72.  This  holding  is  now  cov- 
ered by  a  chancery  rule.  26  Chancery 
Rule,  136  Mass.  607. 

\n)  But  he  may  present  his  per- 
sonal claims  at  his  own  expense,  by 
diCFcrent  counsel  from  those  appearing 
for  him  in  bis  ofEcial  capacity.    In  re 


Batchelder,    147    Mass.    465,    18    N.   E. 
225. 

60.  Minklcr  r.  Simons.  172  111.  323, 
50  N.  E.  ITH;  Penn  v  Fogler,  77  111. 
App.  365;  Allen  v  Barnes,  5  Utah  100, 
12  Pac.  912. 

61.  Bridges  v.  Rice,  99  111.  414; 
Lyons  v  Steiuhardt,  37  Misc.  628,  76 
N.  Y.  Supp.  241. 

62.  Page  v  Marston,  94  Me.  342,  47 
Atl.  529. 

63.  Cowles  V  Pollard,   51    Ala.   445. 
As   to   administration   of    estates   In 

equity,  see  21  Standard  Proc.  652. 

64.  Luscomb  v  Fintzolberg,  162  Cal. 
433,  123  Pac.  247;  Goldtree  v  Thomp- 
son, 20  Pac.  414,  Conn. — Farnam  v 
Farnam,  83  Conn.  369,  77  Atl.  70. 
ni.— Stoff  V.  McGinn,  178  111.  46,  52  N. 
E.  1048.  Ind.— Clark  v  Allen,  123  N. 
E.  113.  la. — Buchan  v  German-Ameri- 
can Land  Co.,  180  Iowa  911,  164  N.  W. 
119,  L.  R.  A.  1918A,  84.  Ky.— Quig- 
ley's  Trustee  v  Quigley,  161  Ky.  85, 
170  S.  W.  523-  Malona  v  Schwing,  101 
Ky.  56,  39  S.  W.  523.  Mass.— Cogh- 
la'n  I'  Dana.  173  Mass.  421,  53  N.  E. 
890.  Wis.— Triba  v.  Lass,  146  Wis.  202, 
131    N.   W.   357. 

See   15   Standard   Proc.   485. 
[a]     Conclusiveness  in  Other  States. 
A   judgment   of   a   court    construing   a 
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not  subjoct  to  oollatoral  attack.'"''  But  a  decree  is  not  conclusive  on 
persons  not  made  parties.""  The  decree  does  not  strengthen  a  judg- 
nieut  ndniittinfif  a  will  to  probate,  but  leaves  it  as  it  was,  its  binding 
force  neither  strengthened  nor  diminished.*"'^ 

9.  Review.  —  Procec  lings  in  suits  for  construction  of  ^^'ills  may 
be  reviewed  Ity  appeal  or  writ  of  error  in  accordance  with  tlie  general 
rules.""  If  the  trial  court  refuses  to  entertain  a  bill  of  an  executor  in 
the  nature  of  an  interpleader,  he  may  appeal  from  the  judgment  of 
the  court  refusing  to  consider  his  bill.*'®  But  when  the  court  enter- 
tains his  suit  and  construes  the  will,  it  has  been  held  that  he  cannot 
ordinai-ily  appeal  from  the  judgment  rendered  as  he  is  a  mere  disin- 
terested holder  of  the  fund  in  question.'"     Only  the  defeated  claim- 


will  disposing  of  personalty  is  conclu- 
sive as  to  the  personal  estate  ■wherever 
it  may  be  found.  But  a  judgment  con- 
struing a  devise  is  conclusive  only  as 
to  lands  in  the  state.  Osburn  v  Mc- 
Cartney, 121  111.  408,  12  N.  E.  72. 

[b]  Persons  not  in  esse  are  con- 
cluded by  a  decree  construing  a  will 
rendered  in  a  suit  in  which  all  the 
parties  are  brought  before  the  court 
that  can  be  brought  before  it,  and  in 
which  the  court  acts  on  the  property 
affected  according  to  the  rights  that 
appear  without  fraud  or  collusion.  Bu- 
chan  t\  German-American  Land  Co., 
180  Iowa  911,  164  N.  W.  119,  L.  E.  A. 
1918A,  84;  Tonnele  v.  Wetmore,  195  N. 
Y.  436,  SS  N.  E.   1068. 

[c]  Conclusiveness  as  to  Extraneous 
Matters. — Inasmuch  as  the  court  can- 
not-determine  the  rights  of  the  parties 
independent  of  the  will,  a  judgment  that 
a  widow  take  such  interest  in  the 
realty  as  she  is  entitled  to  under  the 
law,  is  not  res  judicata  as  to  her  right 
to  homestead  or  dower  independent  of 
the  will.  Willey  v  Lewis,  113  Wis.  618, 
88  N.  "W.  1021. 

65.  Stoff  V.  McGinn,  178  111.  46,  52 
N.  E.  1048;  Goodloe  v  Woods,  115  Va. 
540,  80  S.  E.  108.  See  15  Standard 
Proc.  377. 

66.  Kamerer  v.  Kamerer,  281  HI. 
587,  117  N.  E.  1027. 

67.  Kaplan  v  Coleman,  180  Ala.  267, 

60  So.  885. 

68.  Md. — See  Thomas  v.  Levering, 
73  Md.  451,  21  Atl.  367,  23  Atl.  3.  Va. 
Walter  v.  Whitacre,  113  Va.  150,  73  S. 
E.  984,  as  to  waiver  of  right  of  ap- 
peal. Wis.— In  re  Stark's  Will,  149 
Wis.  631,  134  N.  W.  389,  as  to  en- 
larging time  to  appeal. 
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See  the  titles  "Appeals;"  "Writ  of 
Error." 

[a]  Proceedings  in  Error. — A  de- 
cree construing  a  will  is  a  judgment, 
within  a  statute  conferring  on  a  court 
jurisdiction  to  reverse,  vacate,  or  modi- 
fy "any  judgment"  of  an  inferior 
court,  and  therefore  such  decree  may 
bo  reviewed  by  prosecution  of  error, 
though  no  statute  specifically  provides 
that  such  a  decree  is  so  reviewable. 
Davis  V.  Coffman,  55  Ohio  St.  556,  45 
N.  E.  707. 

[b]  A  refusal  to  order  a  reference 
before  construing  a  will  is  appealable. 
Lee  V  Baird,  134  N.  C.  410,  46  S.  E. 
955. 

[c]  The  interests  of  infant  lega- 
tees must  be  considered  on  an  appeal 
from  a  construction  of  a  will  whether 
or  not  the  infants  have  appealed. 
Toms  V.  Williams,  41  Mich,  552,  2  N. 
W.    814. 

[d]  The  rights  of  nonappealing  par- 
ties must  be  determined  by  the  same 
rules  that  apply  to  similar  appeals 
from  judgments  generally.  When, 
therefore,  the  judgment  is  general,  non- 
appealing  parties  cannot  take  advan- 
tage of  a  reversal  thereof  on  an  ap- 
peal by  others.  St.  John  v  Andrews 
Institute,  192  N.  Y.  382,  85  N.  E.  143; 
De  Leon  v  De  Leon,  106  S.  C.  401,  91 
S.  E.  376. 

69.  Barth  t>  Richter,  12  Colo.  App. 
365,   55   Pac.   610. 

70.  Colo.— Earth  r.  Richter,  12  Colo. 
App.  365,  55  Pac.  610.  Ind. — Murphey 
r.  Murphey,  174  Ind.  426,  92  N.  E.  165. 
Wis.— Wolf  ;;  Sehoeffner,  51  Wis.  53, 
8  N.  W.  8.  But  see  Paulson  v  Paulson, 
127  Wis.  612,  107  N.  W.  484,  5  L.  R. 
A.  (N.  S.)  804. 

[a]    Perhaps  it  may  be  the  duty  of 
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ants  of  the  fund  are  entitled  to  have  the  judgment  reviewed  in  the 
latter  case/^ 

10.  Costs.  —  There  is  no  invariable  rule  governing  the  disposition 
of  the  question  of  costs  when  the  terms  of  a  will  are  so  ambiguous 
that  resort  to  a  court  of  equity  is  necessary  in  order  to  obtain  a  con- 
struction of  such  will."-  The  matter  of  costs  rests  in  the  discretion 
of  the  court,"^  and  each  case  depends  upon  its  own  particular  circum- 
stances.^* "Whether  the  parties  shall  each  bear  their  o^vn  costs/^ 
whether  the  costs  shall  fall  upon  the  residuary  estate/^  or  whether  it 
shall  be  charged  upon  the  fund  in  the  proportions  in  which  it  is  to  be 
beneficially  enjoyed,"  are  proper  questions  to  be  considered.  Often, 
indeed  generally,  the  particular  bequests  \^ill  be  preserved,  and  the 
costs  of  the  parties  to  the  proceeding  are  charged  upon  the  estate,^^ 


the  executor  to  appeal  where  the  per- 
sons interested  in  a  different  construc- 
tion of  the  will  are  infants,  insane  per- 
sons, nonresidents  of  the  state  or 
paupers.  Wolf  v  Schoeffner,  51  Wis. 
53,  8  N.  W.  8. 

71.  Barth  v  Richter,  12  Colo.  App. 
365,  55  Pac.  610;  Wolf  v  Schoeffner,  51 
Wis:  53,   8   N.   W.   8. 

[a]  A  legatee  may  appeal  from  a 
decree  construing  a  will  affecting  per- 
sonal propert}',  which  may  be  needed 
to  pay  his  bequest.  Partner  v  Citi- 
zen's Loan  &  Trust  Co.,  163  Ind.  303, 
71   N.  E.  894. 

72.  Brown   v  Brown,   41    N.   Y.   507. 

73.  Chipman  v  Montgomery,  63  N. 
y.  221;  In  re  Donges '  Estate,  103  Wis. 
497,  79  N.  W.  786,  74  Am.  St.  Kep. 
885,  statute  so  provides. 

[a]  The  amount  of  the  costs  to  be 
allowed  is  in^  the  discretion  of  the 
chancellor.  Ingraham  v  Ingrahara,  169 
111.  432,  471,  48  N.  E.  561,  49  N.  E. 
320. 

74.  Brown  v  Brown,  41  N.  Y.  507. 

75.  Brown  v.  Brown,  41  N.  Y.  507; 
Allen  V  Barnes,  5  Utahf  100,  12  Pac. 
912. 

76.  Brown  v  Brown,  41   N.  Y.  507. 

77.  m.— Damiani  v  De  Trana,  206 
111.  App.  64.  N.  Y. — Brown  v  Brown, 
41  N.  Y.  507.  Tex.— Cox  v  Georgo 
(Tex.  Civ.  App.),  184  S.  W.  326. 

78.  Redfiold  on  Wills,  ch.  IX,  §  36 
and  the  following:  111, — Alford  V.  Ben- 
nett, 279  111.  375,  117  N.  B.  89;  Guerin 
r.  Guerin,  270  111.  239,  110  N.  E.  402; 
Board  of  Administration  v  Stead,  259 
111.  194,  102  N.  E.  173;  Kendall  f  Tay- 
lor, 245  111.  617,  92  N.  E.  562,  37  L.  R. 
A.  (N.  S.)  164;  Ingraham  v  Ingraham, 
169  111.  432,  471,  48  N.  E.  561,  49   N. 
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E.  320.  la.— Howard  v  Smith,  78  Iowa 
73,  42  N.  W.  585.  Me.— Barry  v  Aus- 
tin, 118  Me.  51,  105  Atl.  806.  Md.— 
Patterson  v  Wilson,  64  Md.  193,  1  Atl. 
68,  trustees.  See  Boyce  v  McLeod,  107 
Md.  1,  68  Atl.  135.  Mass.— Sawyer  v 
Baldwin,  20  Pick  378.  Mich.— Wilson 
r  Odell,  58  Mich.  533,  25  N.  W.  506. 
N.  J. — Cooke  V  Woman's  Medical  Col- 
lege, 82  N.  J.  Eq.  179,  87  Atl.  131; 
Annin's  Exrs.  V  Vandoren's  Ad»nir.,  14 
X.  J.  Eq.  135.  N.  Y.— Brown  v 
Brown,  41  N.  Y.  507;  Cook  v  Munn,  33 
Hun  25;  Wead  v.  Cantwell,  36  Hun 
52-8,  affirmed,  108  N.  Y.  255,  15  N.  E. 
546.  R.  I.— Luttgen.y  Tiffany,  95  Atl. 
847;  Wood  V.  Hammond.  19  R.  I.  398, 
36  Atl.  1135.  S.  C— Walker  v.  Killian, 
62  S.  C.  482,  40  S.  E.  887.  Tenn.— Emert 
r  Blair,  121  Tenn,  240,  118  S.  W.  685. 
Va.— Allison  v.  Allison,  101  Va.  537, 
566,  44  S.  E.  904,  63  L.  R.  A.  920.  Wis. 
In  re  Stuart's  Will,  115  Wis.  294,  91  N. 
W.  688  (allowing  the  taxable  costs 
of  both  parties  out  of  the  estate); 
Wolff  V  Schoeffner,  51  Wis.  53,  8  N.  W. 
8.  Compare  Moore  v.  Moore,  138  Wis. 
602,  120  N.  W.  417,  holding  that  in 
a  contest  between  legatees  to  establish 
their  rights  under  a  will,  costs  should 
be  awarded  to  the  successful  party. 
Eng. — Knight  v.  Houghton,  11  Clark  & 

F.  513,  8   Eng.   Reprint   1195. 

fa]  Executors  are  generally  en- 
titled to  costs  out  of  the  estate. 
Feit's  Exr.  v.  Vanatta,  21  N.  J.  Eq.  84; 
Annin's  Exrs.  v  Vandoren's  Admr.,  14 
N.  .1.   Eq.   1.35. 

[b]  Allowance  to  Others. — (1) 
Where  it  would  have  been  eventually 
necessary  for  the  executor  of  a  will  to 
.seek  the  aid  of  the  courts  in  constru- 
ing a  will,  the  costs  of  the  suit  should 
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and  tho  residue  is  the  primary  fund  for  tlio  payment  of  snch  costsj^ 
This  is  on  the  theory  tliat  the  action  is  beneficial  to  all  parties  eon- 
ot'rned.^"  If  a  particular  fund  has  been  severed  from  the  residue,  and 
the  question  is  merely  between  the  ])ersons  claiming  to  be  entitled  to 
it.  tlie  costs  must  come  out  of  the  particular  fund.®^  But  if  a  suit  ia 
unnecessarily  brouizht,^-  or  if  it  luis  been  brou^dit  in  bad  faith,^^  or  if 
the  bill  is  dismissed  for  some  other  reason,^*  no  costs  are  allowed  to 
the  plaintiff  as  a  general  rule.  The  costs  may  be  taxed  against  him,^' 
or  the  complaint  may  be  dismissed  without  costs  to  either  party.®' 


ho  paid  out  of  the  estate.  Allison  v 
Allison,  101  Va.  537,  566,  44  S.  E.  904, 
63  L.  K.  A.  920.  (2)  When  the  good 
faith  and  propriety  of  a  suit  is  not 
questioned  as  to  either  of  the  parties, 
each  is  entitled  to  recover  his  taxable 
costs  out  of  the  trust  estate.  State 
Historical  Soc.  V.  Foster  (Wis.),  177  N. 
W.  16. 

[c]  Even  though  a  will  is  construed 
adversely  to  the  contention  of  the 
claimant,  costs  may  be  allowed  out  of 
the  estate.  Guerin  v  Guerin,  270  111. 
239,    250.    110   N.   E.   402. 

[d]  Where  a  bill  to  recover  a  leg- 
acy is  rendered  necessary  by  reason  of 
an  ambiguity  in  the  terms  of  the  be- 
quest, the  costs  of  the  suit  should  be 
paid  out  of  the  general  assets  of  the 
estate,  and  should  not  fall  on  the  par- 
ticular- legacy.  Sawyer  v  Baldwin,  20 
Pick.   (Mass.),  378, 

[e]  But  sums  allowed  to  a  guardian 
of  minors  should  not  be  payable  out  of 
the  body  of  the  estate,  but  out  of  the 
portion  "to  which  the  minor  is  entitled. 
Stephenson  v  Norris,  128  Wis.  242,  107 
N  W.  343.  But  see  Alford  v  Bennett, 
279  111.  375,  389,  117  N.  E.  89;  Com- 
Btock  V.  Eedmond,  252  111.  522,  96  N. 
E.  1073;  Baker  v.  Baker,  202  111.  595, 
67  N.  E.  410;  Pritchard  v.  McGregor, 
205  111.  App.  362. 

[f]  Fees  of  a  master  appointed  by 
a  superior  court  may  be  fixed  by  that 
court.  Luttgen  v  Tiffany,  37  R.  I.  416, 
93  Atl.  182. 

79.  Ingraham  v  Ingraham,  169  111. 
432,  471,  48  N.  E.  561,  49  N.  E.  320; 
Brown  v  Brown,  41  N.  Y.  507;  Smith 
V  Smith,  4  Paige   (N.  Y.)   271. 

80.  Howard  v  Smith,  78  Iowa  73, 
42  N.  W.  585;  McClary  V  Stull,  44  Neb. 
175,  62   N.  W.  501. 

81.  Lombard  v  Witbeek,  173  HI.  396, 
51  N.  E.  61;  Cook  v  Munn,  33  Hun  25; 
Davies  v  Davies,  129  App.  Div.  379,  113 
N.  Y.  Supp.   872. 
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[a]  If  a  person  claims  as  legatee 
and  his  bill  is  dismissed,  he  ia  not  en- 
titled in  New  Hampshire,  to  costs  out 
of  the  testator's  estate,  notwithstand- 
ing there  is  an  ambiguity  in  the  will 
which  renders  it  necessary  to  apply  to 
tlic  court  for  its  construction.  Kim- 
ball V  New  Hampshire  Bible  Soc,  65 
N.  TI.  139,  23  Atl.  85;  The  Dublin  Case, 
41  N.  H.  91,  94. 

82.  See  Wickersham  v  Wickersham, 
174  Ky.  604,  192  S.  W!.  688. 

83.  Tincher  v  Arnold,  147  Fed.  665, 
77  C.  O.  A.  649;  Thornton  v  Zea,  22 
Tex.  Civ.  App.  509,  55  S.  W.  798. 

[a]  Where  a  suit  is  plainly  for  the 
benefit  of  the  plaintiff  alone,  and  is  of 
no  benefit  to  the  trustee  in  the  execu- 
tion of  his  trust,  costs  will  not  be 
charged  against  the  estate.  Tincher  v 
Arnold,  147  Fed.  665,  77  C.  C.  A.  649. 

84.  Jansen  v  Godair,  292  111.  364, 
127  N.  E.  97;  Baxter's  Exrs.  v  Bax- 
ter, 43  N.  J.  Eq.  82,  10  Atl.  814;  An- 
nin's  Exrs.  v.  Vandoren's  Admr.,  14  N. 
J.  Eq.  135,  146. 

[a]  See  Christy  v  Sharpe  (Del.  Ch.) 
95  Atl.  299,  where  the  court  is  dis- 
missing a  bill  because  the  question 
should  be  determined  in  the  orphan's 
court,  directed  the  costs  of  the  cause 
to  be  paid  out  of  the  estate. 

fb]  See  Merrill  v  Hayden,  86  Me. 
133,  29  Atl.  949,  allowing  costs  to  the 
executor  but  none  to  the  claimants  as 
there  was  no  ambiguity  in  the  will. 

[c]  When  the  estate  has  been  set- 
tled, the  cost  of  the  suit  cannot  bo 
charged  upon  the  legacies  themselves 
or  upon  the  estates  of  the  legatees. 
Annin's  Exrs.  v  Vandoren's  Admr.,  14 
N.  J.  Eq.  135,  146. 

85.  Wead  v  Cantwell,  36  Hun  528, 
affirmed,  108  N.  Y.  255,  15  N.  E.  546. 

86.  Powell  V  Demming,  22  Hua  (N, 
T.)  235. 
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Again,  the  costs  of  a  defense  for  the  sole  benefit  of  a  particular  de- 
fendant will  not  be  charged  against  the  estate.^'' 

Additional  Allowances.  —  In  some  jurisdictions,  statutes  authorize  an 
additional  allowance  of  costs  to  either  party  in  difficult  and  extraor- 
dinary cases,  where  a  defense  has  been  interposed.^^  These  statutes 
apply  to  suits  for  the  construction  of  wills.^^  But  such  an  allowance 
cannot  be  made  in  the  absence  of  statute.^" 

Attorney's  Fees.  — In  accordance  with  the  general  rule  governing 
costs  in  suits  for  the  construction  of  wills,  reasonable  attorney's  fees 
may  be  charged  against  the  estate.^^  According  to  some  authorities, 
however,  counsel  fees  may  be  allowed  an  executor  or  other  trustee, 
but  are  denied  other  complainants,  whether  successful  or  not.^^     The 


87.  Smith  v  Smith,  4  Paige  (N.  Y.) 
271. 

88.  N.  Y.  Code  Civ.  Proc,  §  3253, 
sub.  2. 

89.  Carley  v  Harper,  219  K  Y.  295, 
166  App.  Div.  473,  151  N.  Y.  Supp. 
1056.  Contra,  Walter  r.  Walter,  V-V^ 
App.  Div.  893,  118  N.  Y.  Supp.  268; 
Walter  V  Walter,  60  Misc.  570,  113  N. 
Y.    Supp.    897. 

90.  Toms  V  Williams,  41  Mich.  552, 
2  N.  W.  814;  followed  in  Waldron  v. 
Waldron,  45  Mich.  350,  7  N.  W.  894. 

91.  111.— Alford  V  Bennett,  279  111. 
375,  117  N.  E.  89;  Ward  v.  Caverly,  276 
111.  416,  114  N.  E.  924;  Guerin  v  Guer- 
in,  270  111.  239,  250,  110  N.  E.  402; 
Ingraham  v  Ingraham,  169  111.  432,  471, 
472,  48  N.  E.  561,  49  N.  E.  320.  Com- 
pare Johnson  r.  Askey,  190  111.  58,  60 
N.  E.  76.  Kan.— Singer  v  Taylor,  91 
Kan.  190,  137  Pac.  931,  Ann.  Cas. 
1915C,  713.  Me.— 'Clifford  v  Stewart, 
95  Me.  38,  49  Atl.  52,  allowing  costs, 
including  reasonable  counsel  fees,  to 
all  parties  who  appeared.  See  Mor- 
rill V  Roberts,  117  Me.  465,  104  Atl. 
818.  Mass.— See  Heard  r  Read,  169 
Mass.  216,  47  N.  E.  778.  Neb.— Me- 
Clary  v  Stull,  44  Neb.  175,  62  N.  W. 
501.  N.  J. — Cooke  v  Woman's  Medi- 
cal College,  82  N.  J.  Eq.  179,  87  Atl. 
131;  See  Feit's  Exrs.  r.  Vanatta,  21  N. 
J.  Eq.  84,  allowing  counsel  fee  to  ex- 
ecutors. R.  L — Luttgen  v  Tiffany,  95 
Atl.  847;  8.  c,  37  R.  I.  416,  93  Atl.  182 
(statute  authorizes  allowance  of  coun- 
sel fees  to  the  parties  defendant) ; 
Wood  V.  Hammond,  19  R.  I.  398,  36 
Atl.  ^^■^r,. 

[a]  To  the  defeated  as  well  as  the 
successful  party,  the  court  may  allow 
reasonable  attorney's  fees  out  of  the 
estate,  wjiere  there  is  an  ambiguity  in 


a  will  and  a  real  controversy  as  to  its 
construction.  Singer  v  Taylor,  91  Kan 
190,  137  Pac.  931,  Ann.  Cas.  1915C,  713; 
Luttgen  V  Tiffany  (R.  I.),  95  Atl.  847. 

[b]  Fees  for  the  attorney  of  a  non- 
resident without  whose  appointment  an 
action  cannot  proceed  should  be 
charged  against  the  estate.  Urey's 
Admr.  v  Urey's  Exrx.,  86  Ky.  354,  5  S. 
W.  859. 

[c]  Bad  Faith  in  Bringing  Suit. — 
Where  the  real  object  of  the  suit  is 
to  have  a  will  declared  void,  rather 
than  construed,  the  plaintiff  is  not  en- 
titled to  have  his  attorney 's  fees 
charged  against  the  estate.  Thornton 
V  Zea,  22  Tex.  Civ.  App.  509,  55  S.  W. 
798. 

[d]  Heirs  seeking'  aifinnative  re- 
lief in  an  action  by  an  executor  for 
a  construction  of  a  will  should  not  bo 
aw^arded  counsel  fees.  Urey's  Admr. 
I-  Urey's  Exrx.,  86  Ky.  354,  5  S.  W. 
859. 

92.  la.— In  re  Nicholson's  Will,  123 
Towa  630,  99  N.  W.  300.  Md.— See 
Hamilton  v  Trundle,  100  Md.  276,  59 
Atl.  719.  Mo.— Drake  v  Crane,  66  Mo. 
App.  495.  Tenn. — Ensley  v  Ensley,  105 
Tenn.  107,  58  S.  W.  288,  denying  coun- 
sel fee  to  a  beneficiary  as  the  suit  was 
a  necessity  for  all  parties.  Wis. — ■ 
Kronshage  v.  Varrell,  127  Wis.  597, 
107  N.  W.  342;  Patton  v  Ludington, 
103  Wis.  629,  79  N.  W.  1073,  74  Am. 
St.  Rep.  910;  In  re  Dongos'  Estate, 
103  Wis.  497,  79  N.  W.  786,  74  Am.  St. 
Rep.    88,1,    reviewing    early    authorities. 

[a]  Under  a  statute  authorizing  the 
payment  out  of  the  estate,  attorney's 
i'ees  incurred  by  an  executor  in  a  pro- 
ceeding to  construe  a  will,  an  unsuc- 
cessful heir  cannot  be  allowed  attor- 
ney's fees  when  the  purpose  of  the  suit 
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amount  of  connsrl  fo(\s  to  ho  awarded  is  p^enerally  a  matter  of  discre- 
tion with  the  trial  (■(nirt."''  and  Avill  not  ])e  roviowod  nnlt\ss  there  has 
been  plainly  an  ahuso  o\'  sneh  diseretion."'  The  rip:ht  to  the  allowance 
of  attorney's  fees  is  a  rijrht  of  the  party  inenrrinijc  the  expense  to  re- 
iniburstMiHMit.  and  not  a  riu:ht  of  the  attorney,  and  the  order  for  pay- 
ment should  direct  payment  to  the  party  rather  than  to  the  attorney.'" 

Costs  on  AppeaJ.  —The  disposition  of  costs  on  appeal  is  within  the 
discretion  of  the  court.'"' 

C.    By  Probate  Courts. — As  probate  courts  have  only  such  powers 


is  to  estaliHsh  his  identity  rather  than 
construe  the  \\ill.  Possibly  counsel 
fees  niaj'  be  allowed  an  heir  who  brings 
a  proper  suit  on  the  failure  and  refusal 
of  the  executor  to  act.  In  re  Nichol- 
son's Will,  123  Iowa  630,  99  N.  W. 
300. 

[b]  But  when  the  counsel  employed 
by  an  executor  becomes  the  advocate 
(1)  of  one  side  of  the  controversy  be- 
tween individual  interests  in  which  the 
executor  as  such  has  no  choice,  the  fees 
of  such  counsel  should  not  be  compen- 
sated out  of  the  common  fund.  In  re 
Donges'  Estate  103  Wis.  497,  79  N.  W. 
786,  74  Am.  St.  Rep.  885.  (2)  When 
an  executor  in  reality  sues  for  his  own 
benefit  as  devisee,  he  will  not  be  al- 
lowed counsel  fees.  Goddard's  Ex.  v 
Goddard,  164  Ky.  41,  174  S.  W.  743. 

93.  Lewis  v  Sedgwick,  223  111.  213, 
79  N.  E.  14;  Barry  v  Austin,  118  Me. 
51,  105  Atl.  806. 

[a]  The  fees  cannot  exceed  the 
price  fixed  by  the  executor  and  the 
attorney,  and  it  must  be  confined  to 
services  in  construing  the  will.  Stev- 
enson V  Stevenson,  285  111.  486,  121  N. 
E.  202. 

[b]  Where  different  beneficiaries 
having  identical  interests  chose  to  be 
represented  by  different  counsel,  but 
one  set  of  costs  as  between  solicitor 
and  client  should  be  allowed  out  of 
the  fund  for  them  all.  Brown  v. 
Wright,  194  Mass.  540,  546,  80  N.  E. 
612. 

94.  Lewis  v  Sedgwick,  223  111.  213, 
79  X.  E.  14;  Lrfttgen  v  Tiffany  (R.  I.) 
95  Atl.  847.  See  Angel  v.  Wood,  153 
Ky.  195,  154  S.  W.  1103,  holding  the 
propriet}'  of  a  trial  court's  allowance 
of  attorney's  fees  will  not  be  re- 
viewed if  the  attorneys  arc  not  parties 
to  the  appeal. 

95.  Montgomery  v.  Dime  Savings  & 
Trust  Co.,  290  111.  407,  125  N.  E.  309. 
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96.  In  re  Donges'  Estate,  103  Wis. 
497,  79  N.  W.  786,  74  Am.  St.  Rep. 
885.  See  the  following  cases:  N.  Y. 
Montignani  v.  Blade,  74  Ilun  297,  26 
N.  Y.  Supp.  670  (affirming  decree  with- 
out costs) ;  Kctcham  v.  Ketcham,  66 
Hun  608,  22  N.  Y.  Supp.  8  (affirming 
judgment  construing  will  with  costs 
to  respondent  to  be  paid  out  of  es- 
tate); Marlett  v.  Marlett,  14  Hun  313, 
dismissing  complaint  with  costs  of  ap- 
peal against  plaintiff.  Utah. — Allen  v, 
Barnes,  5  Utah  100,  12  Pac.  912,  leav- 
ing each  party  bear  his  own  costs. 
Wash. — In  re  Button's  Estate,  106 
Wash.  578,  180  Pac.  882,  taxing  costs 
on  appeal  against  unsuccessful  appel- 
lant. Wis. — Sawtelle  v.  Ripley,  85 
Wis.  72,  55  N.  W.  156,  taxing  costs 
against  estate,  though  the  plaintiff  did 
not  have  sufficient  interest  to  author- 
ize him  to  sue,  inasmuch  as  the  exec- 
utor in  his  answer  asked  for  such  con- 
struction and  the  suit  thus  became  in 
effect  one  on  behalf  of  the  estate. 

[a]  A  superior  court  cannot  retain 
jurisdiction  of  a  cause  for  the  purpose 
of  determining  what  allowances  shall 
be  made  for  expenses  and  counsel  fees 
on  appeal.  A  provision  in  its  judg- 
ment to  that  effect  is  surplusage.  Hew- 
itt V.  Wheeler  School  and  Library,  82 
Conn.   188,   72   Atl.   935. 

[b]  Costs  on  Unsuccessful  Appeal. 
Whether  a  decree  construing  a  will 
shall  be  affirmed  or  reversed  is  a  mat- 
ter of  importance  to  individuals  only, 
and  therefore  an  unsuccessful  appel- 
lant is  not  entitled  to  have  his  coun- 
sel fees  and  expenses  charged  against 
the  estate.  Dime  Sav.  &  Trust  Co.  v. 
Watson,  208  Til.  App.  382. 

[c]  An  action,  not  strictly  speak- 
ing for  the  construction  of  a  will,  is 
not  within  this  rule,  though  the  mean- 
ing of  the  will  is  the  vital  issue  in- 
volved. Becker  v.  Chester,  115  Wis. 
90,  148,  91  N.  W.  87. 
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as  are  conferred  upon  them,^^  they  have  no  power  to  construe  a  will  in 
the  absence  of  statute  conferring  it.°®  In  many  states,  however,  pro- 
bate courts  have  incidental  power  to  construe  wills  for  the  purposes 
of  administration  and  settlement  of  estates,^^  but  they  have  no  general 
or  inherent  power^  to  construe  wills  as  a  distinct  and  independent 


97.  See  21  Standard  Proc.  643. 

98.  Ark.— rSkeif  v.  Bohall,  99  Ark. 
339,  138  S.  W.  461.  Me.— Hanscom 
V.  Marston,  82  Me.  2SS,  19  Atl.  460. 
Mo. — First  Baptist  Church  v.  Robber- 
son,  71  Mo.  326.  Mont. — ^Chadwick  v. 
Chadwick,  6  Mont.  566,  576,  13  Pac. 
385,  dismissing  a  petition  to  construe 
a   will. 

[a]  The  probate  court  has  no 
power  to  construe  a  will  in  the  ab- 
sence of  statute  conferring  it.  The 
court  may  determine  when  the  estate 
is  fully  settled,  and  then  order  the 
executor  to  distribute  the  balance  ac- 
cording to  the  will,  so  far  as  the  will 
directs,  otherwise  according  to  law, 
but  there  its  power  ends.  What  the 
will  does  direct,  or  whether  it  directs 
at  all,  are  questions  for  another  trib- 
unal. The  executor,  like  other  officers, 
must  learn  the  law,  and  unlike  many 
other  officers  he  may  obtain  an  au- 
thoritative construction  of  the  will 
[the  statute  of  Maine  so  provides]  and 
authoritative  directions  how  to  per- 
form the  duties  of  his  trust  so  far  as 
legacies  are  concerned.  Hanscom  v. 
Marston,  82   Me.   28S,   19   Atl.  460. 

[b]  By  way  of  advice  in  limine, 
and  without  adverse  litigants  before 
it,  a  probate  court  has  no  jurisdiction 
to  declare  the  construction  of  a  will. 
In  ro  Archambault's  Estate,  232  Pa. 
344,  81  Atl.  313;  In  re  Tyson's  Es- 
tate, 191  Pa.  218,  43  Atl.  131. 

99.  U.  S.— .Tohn  v.  Smith,  91  Fed. 
827,  under  Oregon  practice.  Cal. 
Toland  v.  Earl,  129  Cal.  148,  152,  61 
Pac.  914,  79  Am.  St.  Rep.  100;  Goad 
V.  Montgomery,  119  Cal.  552,  51  Pac. 
681,  63  Am.  St.  Rep.  14.5.  la.— Coverr 
r.  Sobcrn,  73  Iowa  564,  35  N.  W.  636. 
Mich. — Crisp  v.  Anderson,  204  Mich. 
.'{5,  169  N.  W.  855;  Byrne  v.  Hume, 
84  Mich.  185,  47  N.  W.  679;  Glovor  v. 
Reid,  80  Mich.  228,  45  N.  W.  91.  Stat- 
ute so  provides.  Minn. — Appleby  v 
Watkins,  95  Minn.  455,  104  N.  W.  301; 
State  V.  Ueland,  30  Minn.  277,  15  N. 
W.  245.  Neb. — Andersen  v.  Andersen, 
69  Neb.  565,  96  N.  W.  276;  Youngson 
V.   Bond,   69   Neb.   356,   95   N.   W.   700. 


N.  J.— In  re  Baker's  Estate,  61  N.  J. 
Eq.  592,  47  Atl.  1046.  N.  Y.— Wash- 
bon  V.  Cope,  144  N.  Y.  287,  39  N.  E. 
388;  In  re  Verplanck,  91  N.  Y.  439; 
In  re  Raymond,  73  App.  Div.  11,  76 
X.  Y.  Supp.  3^5;  In  re  Thistlethwaite, 
104  N.  Y.  Supp.  264.  Vt.— Harris  V. 
Harris,  79  Vt.  22,  64  Atl.  75;  Blair  V. 
.lohnson's  Heirs,  64  Vt.  598,  24  Atl. 
764.  Wis.— Appeal  of  Schaeffner,  41 
Wis.  260;  Brook  v.  Chappell,  34  Wia 
405. 

[a]  Under  a  statute  giving  a  sur- 
rogate such  incidental  powers  as  are 
necessary  to  carry  into  effect  express 
powers,  and  requiring  him,  when  the 
estate  is  ready  for  distribution,  by  de- 
cree to  direct  the  payment  and  dis- 
tribution thereof  to  the  persons  en- 
titled thereto,  a  surrogate  has  inci- 
dental power  to  construe  a  will  so  far 
as  needful  at  least  to  determine  to 
whom  legacies  shall  be  paid.  In  re 
Verplanck,  91  N.  Y.  439. 

[b]  Incidental  to  the  settlement  of 
executors'  accounts  and  to  the  distri- 
bution of  assets,  n  surrogate's  court 
has  power  to  eontrue  wills.  Ludwig 
V.  Bungart,  26  Misc.  247,  56  N.  Y. 
Supp.  51. 

[c]  On  an  application  for  an  order 
to  sell  land  for  the  payment  of  a  tes- 
tator's debts,  an  orphans'  court  can 
construe  a  will.  Christy  v.  Sharpe 
(Del.   Ch.),  95   Atl.   299. 

[d]  Extent  of  Power. — The  probate 
court  can  exercise  its  power  to  con- 
strue wills  when  necessary  to  the  ad- 
ministration of  estates  as  fully  as  can 
a  court  of  equity.  Appeal  of  Schaeff- 
ner,  41    Wis.  260. 

Effect  of  statute  providing  that 
county  court  has  no  jurisdiction  over 
actions  in  which  title  to  real  estate  is 
sought  to  be  recovered  or  may  be 
dra%vn  in  question.  See  21  Standard 
Proc.   649,   650,   note  45    [a]. 

1.  Mont. — Chadwick  v.  Chadwick,  6 
Mont.  566,  13  Pac.  385.  N.  Y.— Wash- 
hon  V.  Cope,  144  N.  Y.  287,  39  N.  E. 
388;  In  re  Burdick 's  Estate,  98  App. 
Div.  .560,  90  N.  Y.  Supp.  161;  In  re 
Raymond,    73    App.    Div.    11,   76   N.   Y. 
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liraiii'li  of  jnrisdicfioTi.  unloss  sudi  powor  is  oonforred  ])y  statute.^ 
Coiu'iirront  ]>o\vi>r  with  courts  of  equity  to  const ruo  wills  is  conferred 
upon  them  in  some  states,  but  in  some  states,  the  jurisdiction  of  the 
probate  court  is  exclusive.^ 

The  execution  of  a  trust  created  by  will  is  no  part  of  the  admin- 
istration of  an  estate,  and  therefore  in  the  absence  of  statute,  a  pro- 
bate court  has  no  jurisdiction  to  construe  the  provisions  of  a  will  cre- 
ating a  trust  and  compel  execution  of  the  trust  accordinpf  to  the  in- 
tent of  the  wll.''  This  jurisdiction  is  in  equity/'  In  some  states  stat- 
utes have  conferred  upon  probate  courts  concurrent  power  with  courts 
of  equity  to  construe  testamentary  trusts,^  and  in  some  exclusive  jur- 
isdiction has  been  conferred/ 


Supp.  3ri5.  Ore. — In  re  .Tohn  's  Will, 
30  Ore.  494,  47  Pae.  341,  50  Pac.  226, 
36  L.  R.  A.  242. 

2.  See  the  statutes,  and  Mass. 
American  Bible  Society  v.  Healv,  153 
Mass.  107,  26  N".  E.  404.  10  L/R.  A, 
766;  Green  v.  Hogan,  153  Mass.  462, 
27  N.  E.  413.  N.  J.— Stevens  v.  Dew- 
ey, 55  N.  J.  Eq.  232,  36  Atl.  825.  N.  Y. 
Code  Civ.  Proc,  §  2615;  In  re  Har- 
den's  Estate,  88  Misc.  420,  150  N.  Y. 
Supp.  743;  In  re  Buchner,  60  Misc. 
2S7,    113    N.   Y.   Supp.   625. 

[a]  In  Massachusetts,  the  statute, 
authorizing  the  filing  in  the  probate 
court  of  a  petition  for  the  construc- 
tion of  a  will,  does  not  limit  the  right 
to  an  executor,  and  such  a  petition 
may  be  filed  by  the  administrator  of 
one  of  the  next  of  kin  of  the  testator. 
American  Bible  Society  v.  Healy,  153 
Mass.  197,  26  N.  E.  404,  10  L.  R.  A. 
766. 

fb]  In  New  York  (1)  the  statute 
authorizes  an  executor  or  any  person 
interested  in  obtaining  a  determina- 
tion as  to  the  validity,  construction  or 
effect  of  any  disposition  of  property 
contained  in  a  will,  to  present  a  peti- 
tion to  a  surrogate's  court  for  such 
determination.  Code  Civ.  Proe.,  §  2615. 
(2)  This  statute  invests  a  surrogate 
with  a  larger  jurisdiction  than  that 
formerly  possessed  by  courts  of  equity. 
No  trust  or  mistake  need  be  involved 
in  order  to  invoke  the  jurisdiction 
granted  to  the  surrogate,  and  he  may 
pass  upon  the  validity  of  legal  as  well 
as  on  equitable  titles  derived  under 
the  will  before  him.  In  re  Mount's 
Will,  185  X.  Y.  1P2,  167,  77  N.  E.  999; 
In  re  Swartz's  Will.  139  N.  Y.  Supp. 
1105.  (3)  This  provision  is  not  man- 
datory, and  if  for  any  good  reason  the 
surrogate   thinks  it   inexpedient  or  un- 
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just  to  proceed  to  a  judgment,  lie  may 
dismiss  the  proceeding  without  preju- 
dice to  the  parties.  In  re  Frcuden- 
heim,  108  Misc.  528,  177  N.  Y.  Supp. 
795;  In  re  Harden 's  Estate,  150  N.  Y. 
Supp.   743. 

3.  See  supra,  II,  B,  I,  d. 

4.  Hayes  v.  Hayes,  48  N.  H.  219; 
Wager  v.  Wager,  89  N.  Y.  161,  167. 

[a]  Rationale  of  Rule. — The  two 
characters  of  executor  and  trustee, 
though  united  in  the  same  person,  are 
distinct.  If  the  trustee  had  been  a 
different  person,  and  sums  of  money 
belonging  to  the  trust  fund  were  found 
in  the  hands  of  the  executor  on  the 
settlement  of  his  account,  the  decree 
would  direct  that  they  be  paid  to  the 
trustee.  When  paid  over,  the  juris- 
diction of  the  probate  court  in  the  ad- 
ministration of  that  fund  is  exhausted. 
The  same  is  true  when  the  two  char- 
acters are  united  in  the  same  per- 
son. When,  therefore,  it  is  sought  in 
equity  to  construe  and  enforce  the 
trust,  it  must  be  assumed  that  the  pro- 
bate court  has  by  decree  adjudged  to 
the  trustees  the  fund  created  by  will. 
The  probate  court,  as  a  consequence, 
has  no  jurisdiction  to  construe  and  en- 
force testamentary  trusts.  Hayes  v. 
Hayes,  48  N.  H.  219. 

Equity  powers  of  probate  courts,  see 
21    Standard   Proc.   647. 

5.  As  to  jurisdiction  of  equity,  see 
supra,  IT,  B,  1,  a. 

6.  Swasey  v.  Jaques,  144  Mass.  135, 
10  N.  E.  758,  59   Am.  Rep.  65. 

7.  See  Toland  v.  Earl,  129  Gal.  148, 
61  Pac.  914,  79  Am.  St.  Rep.  100. 

fa]  Statute  Construed. — But  a  gen- 
eral grant  of  jurisdiction  "of  the  pro- 
bate of  wills  and  of  granting  admin- 
istration and  of  all  matters  and  things 
of  probate  jurisdiction  relating  to  the 
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Proceedings. — Where  a  probate  court  is  endowed  with  all  the  equit- 
able faculties  available  for  the  construction  of  a  will,  it  is  in  the 
exercise  of  such  faculties  subject  to  all  the  limitations  and  restrictions 
which  are  annexed  to  the  exercise  of  such  power  in  a  court  of  equity.® 
The  petition  of  the  party  must  state  a  cause  of  action  in  accordance 
with  the  general  rules,^  and  comply  with  any  requirements  prescribed 
by  the  statute.^"  A  reference  may  be  had  in  accordance  with  the  gen- 
eral rules."  A  decree  of  a  probate  court  is  binding  on  the  parties 
and  their  privies,^-  and  precludes  them  from  suing  for  like  relief  in 
equity." 

III.  ACTIONS  OR  PROCEEDINGS  GROWING  OUT  OF  THE 
BREACH  OF  CONTRACT  TO  MAKE  WILL.  —  A.  Remedies  Gen- 
erally. —  For  breach  of  a  contract  to  make  a  will,  or  a  particular 
testamentary^  disposition  of  property,  the  promisee  may  have  an  elec- 
tion of  remedies  depending  upon  the  circumstances  of  the  ease.^*  Ha 
may  sue  at  law  for  damages  for  breach  of  contract,^^  or  on  a  quantum 
meruit  count  for  the  value  of  the  article  delivered,  whether  labor,  or 


sale,  settlement  and  final  distribution 
of  the  estates  of  deceased  persons,"  is 
not  a  grant  of  jurisdiction  to  enforce 
and  construe  testamentary  trusts. 
Hayes  v.  Hayes,  48  N.  H.  219. 

8.  Green  v.  Hogan,  153  Mass.  462, 
27  N.  E.  413;  In  re  Bouchoux,  89  Misc. 
47,  152  N.  y.  Supp.  548.  See  also 
Burroughs  v.  Wellington,  211  Mass. 
494,  98  N.  E.  596. 

[a]  Where  the  suit  is  In  the  nature 
of  an  interpleader,  it  is  governed  by 
the  rules  applying  to  such  suits.  Bur- 
roughs V.  Wellington,  211  Mass.  494, 
98  N.  E.  596.     See  supra,  11,  B,  2. 

9.  Burroughs  v.  Wellington,  211 
Mass.  494,  98  N.  E.  596,  trustee  must 
proceed  by  petition. 

[a]  wiiether  or  not  all  persons  in- 
volved are  of  full  age  and  of  sound 
mind  should  be  shown.  In  re  Deming's 
Will,  106  Misc.  133,  174  N.  Y.  Supp. 
172. 

10.  See  N.  T.  Code  Civ.  Proc, 
S  2615. 

11.  See  the  title,  " References." 
[a]     But  where  the  construction  of 

a  will  does  not  require  evidence,  and 
the  aid  of  a  referee  is  not  needed,  the 
court  itself  should  construe  the  will 
instead  of  referring  the  case  to  a  ref- 
eree. In  re  Goldmark,  186  App.  Div. 
447,   174   N.  Y.  Supp.  595. 

12.  U.  S.— John  V.  Smith,  91  Fed. 
827.  Mich.— Byrne  v.  Hume,  84  Mich. 
18.1.  47  N.  W.  679.  Minn.— Bcngtsson 
V.  .Johnson,  75  Minn.  321,  78  N.  W.  3. 
N.  Y.— Ungrich  v.  Ball,  152  App.  Div, 


824,  137  N.  Y.  Supp.  722;  In  re  Engel's 
Estate,  109  Misc.  514,  179  N.  Y.  Supp. 
556. 

[a]  But  31  construction  of  a  bequest 
of  personal  property  is  not  conclusive 
of  a  disposition  of  realty.  Corse  V. 
Chapman,  153  N.  Y.  466,  47  N.  E.  812. 

13.  Byrne  v.  Hume,  84  Mich.  185, 
47  N.  W.  679;  In  re  Engel's  Estate, 
179  N.  Y.  Supp.  557. 

[a]  As  Affected  by  Parties  Plain- 
tiff.— A  decree  construing  a  will  on  the 
application  of  an  executor  is  binding 
on  a  legatee  subsequently  asking  for 
a  construction  of  the  will.  In  re  En- 
gel's Estate,  179  N.  Y.  Supp.  557. 

14.  See  infra,  this  section.  See 
also  the  title,  "Vendor  and  Pur- 
chaser,"  as  to  the  remedies  for  breach 
of  contracts  to  convey  land.  Contracts 
to  devise  and  to  convey  are  not  mate- 
rially different.  See  Henderson  v.  Da- 
vis  (Tex.  Civ.  App.),  191   S.  W.  358. 

15.  U.  S.— In  re  Simons,  247  U.  S, 
231,  38  Sup.  Ct.  497,  62  L.  ed.  1094. 
Ala.— Mayfield  v.   Cook,   201    Ala.    187, 

77  So.  713;  Bolman  v.  Overall,  80  AlOi 
451,  455,  2  So.  624,  60  Am.  Eep.  107. 
Cal.— Morrison   v.   Land,    109    Cal.   580, 

147  Pac.  259.  Ga.— Gordon  v.  Spell- 
man,  145  Ga.  682,  89  S.  E.  749,  Ann. 
Cas.  1918A,  852;  Alford  v.  Davis,  21 
Oa.  App.  820,  95  S.  E.  313.  Ind. 
Roehl  r.  Haumesaer,  114  Ind.  311,  15 
N.  E.  345.     N.  J.— Holcombe  v.  Griggs, 

78  N.  J.  L.  186,  73  Atl.  37.  Wis.— Dil- 
ger   V.    McQnade's   Est.,    158    Wis.    328, 

148  N.  W.  1085.     Eng.— See  Fcnton  v. 
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chattols,^*^  or  lie  may  suo  in  oiiuity  for  relief  in  the  nntnro  of  spoeifio 
perfornianoe  of  the  eontraet.^'  The  promisee  cannot,  in  the  ordinary 
conrse  of  probate  jnrisdietion,  enforce  a  contract  to  make  a  will,^' 
though  he  may  present  a  claim  for  the  value  of  his  services.^" 


Emblcrs,  3  Burr.  V21d,  07  Eng.  Reprint 
831. 

[n]  Assumpsit  Will  I»ie. — Jefferson 
r.  Simpson,  S3  W.  Va.  274,  98  S.  E. 
212. 

See  tbo  titles,  "Assumpsit"  and 
•'Implied  and  Express  Agreements." 

16.  Quirk  r.  Bank  of  Commerce  & 
Trust  Co.,  244  Fed.  6S2,  157  C.  C.  A. 
130  (holding  declaration  sufficient); 
Harris  r.  Longino,  20  Ga.  App.  311,  93 
S.  E.  29. 

[a]  Action  (1)  for  Value  of  Serv- 
ices.—Cal.— Owens  V.  McNally,  113  Cal. 
444,  45  Pac.  710,  33  L.  E.  A.  369.  Ind. 
Eppert  V.  Gardner,  48  Ind.  App.  188, 
93  X.  E.  550.  N.  Y. — See  McKeon  v. 
Van  Slyck,  223  N.  Y.  392,  119  N.  E. 
851  (reversing  171  App.  Div.  913,  155 
N.  Y.  Supp.  1122);  Gall  i;.  Gall,  27 
App.  Div.  173,  50  N.  Y.  Supp.  563. 
Ohio. — Walters  f.  Heidy,  1  Ohio  App. 
66.  S.  C— Hursey  v.  Surles,  91  S.  C. 
284,  74  S.  E.  618.  Tenn.-^Waddell  v. 
Waddell.  42  S.  W.  46.  (2)  A  party 
rendering  services  to  another  pursuant 
to  an  agreement  that  compensation 
shall  be  made  for  then?  by  will  is  en- 
titled to  compensation  out  of  the  es- 
tate of  the  deceased,  as  a  creditor,  for 
the  value  of  the  services.  Gall  v. 
Gall,  27  App.  Div.  173,  50  N.  Y.  Supp. 
563. 

fb]  Action  for  Value  of  Improve, 
ments  on  Decedent's  Land. — Smith  v 
Smith's  Admr.,  2S  N.  J.  L.  208. 

Te]  Though  the  express  contract 
may  be  unenforceable  in  e(|uity  or  at 
law,  because  for  example  it  is  in  viola- 
tion of  the  statute  of  frauds,  an  action 
in  quantum  meruit  will  lie.  U.  S. — 
Quirk  V  Bank  of  Commerce  &  Trust 
Co.,  244  Fed.  683.  Cal. — Owens  v  Mc- 
Nallv,  113  Cal.  444,  45  Pac.  7]0,  33  L. 
R.  A.  369.  Ohio. — Walters  v  Heidy,  1 
Ohio  App.  66.  Wis. — Nelson  v  Christ- 
ensen,  169  Wis.  373,  172  N.  W.  741; 
Taylor  v  Thieman,  132  Wis.  38,  111  N. 
W.  229.     See   11   Standard  Proc  954. 

As  to  right  generally  to  maintain  an 
action  on  an  implied  contract  where  an 
express  contract  is  made,  see  11  Stand- 
ard Proc.  936. 

17.  See  infra,  III,  C. 


18.  Rogers  v.  Schlotterback,  167  Cal. 
35,  138  Pac.  728,  735;  Furman  i> 
Craine,  18  Cal.  App.  41,  121  Pac.  1007; 
I'eterson  v  Bauer's  Estate,  76  Neb.  052, 
107  N.  W.  993,  111  N.  W.  361.  See 
supra,  I,  C,  10,  a. 

[a]  Reason  of  Rule. — A  proceeding 
to  enforce  a  contract  to  make  a  be- 
quest is  not  ligitable  in  the  ordinary 
course  of  probate  jurisdiction,  for  the 
reason  that,  whatever  its  form,  the 
proceeding  is  really  and  practically  a 
suit  to  compel  a  specific  performance 
of  the  contract,  and  to  bind  the  estate 
of  the  deceased  with  the  contract  and 
that  to  such  a  suit,  the  persons  claim- 
ing title  to  the  lands  of  the  decedent 
and  asserting  rights  as  distributees  of 
the  personalty  are  indispensable  par- 
ties. Peterson  v  Bauer's  Estate,  76 
Neb.  652,  107  N.  W.  993,  111  N.  W. 
361. 

[b]  But  where  a  will  has  actually 
been  made  pursuant  to  a  valid  contract 

it  is  not  revoked  by  a  subsequent  will 
in  violation  of  the  contract,  and  in  a 
suit  to  set  aside  the  probate  on  the 
ground  of  revocation  by  a  later  will, 
the  beneficiary  may  stand  on  his  legal 
rights  by  demurring  to  the  bill  setting 
out  the  earlier  will  containing  recitals 
as  the  contract  and  consideration 
therefor.  He  need  not  answer  or 
cross-complain  or  resort  to  a  separate 
suit  to  enforce  the  contract.  Walker 
r  Yarborough,  200  Ala.  458,  76  So.  390. 
But  see  In  re  Gloucester's  Estate,  11 
N,  Y.  Supp.  899. 

19.  III.— .Johnson  v.  Devine,  192  111. 
App.  453.  Ind. — iSee  Carroll  v  Swift, 
10  Ind.  App.  170,  37  N.  E.  1061.  Mich. 
Kundinger  v.  Kundinger,  150  Mich. 
630,  114  N.  W.  408;  McNamara 's  Es- 
tate V  Michigan  Trust  Co.,  148  Mich. 
346,  111  N.  W.  1066.  N.  Y.— Corcoran 
17  Kennedy,  177  App.  Div.  63,  163  N. 
Y.  Supp.  703;  In  re  Funk's  Estate,  49 
Misc.  199,  98  N.  Y.  Supp.  934;  In  re 
Mallory's  Estate,  13  Misc.  595,  35  N. 
Y.  Supp.  155.  Wis.— Taylor  v  Thie- 
man, 132  W^is.  38,  111  N.  W.  229,  122 
Am.  St.  Rep.   943. 

fa]  Rationale  of  Rule. — The  en- 
forcement   of   a   contract    whereby   the 
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B.  Action  for  Damages.  —  The  parties,^"  and  pleadingrs,"  and 
the  right  to  a  trial  by  jury,--  in  an  action  for  damages  for  breach  of 
a  contract  to  make  a  will,  are  governed  by  the  general  rules  govern- 
ing actions  for  breach  of  contract  generally. 

C.  Equitable  Relief.  —  Courts  of  equity  will  entertain  a  bill  to 
enforce  agreements  to  make  M-ills  or  to  make  certain  testamentary  dis- 
positions of  property.-^    It  is  true  that  the  court  cannot  decree  that  a 


promisee  is  to  render  certain  services 
for  the  decedent  and  to  receive  in  re- 
turn his  entire  estate  differs  in  no  es- 
sential particular  from  the  enforce- 
ment of  any  ordinary  claim  for  ser- 
vices. The  interests  of  the  legatees 
are  sufficiently  represented  by  the  ex- 
ecutor. Corcoran  v  Kennedy,  177  App. 
Div.  63,  163   N.  Y.  Supp.   703. 

[b]  The  existence  of  this  remedy 
does  not  preclude  the  remedy  of  speci- 
fic performance.  Kundinger  v  Kun- 
dinger,  150  Mich.  630,  11-1  N.  W.  408. 

As  to  presentation  and  allowance  of 
claims  against  estates  generally,  see  6 
Standard  Proc.   5243. 

20.  See  the  titles,  "Parties"  and 
"Implied    and    Express    Agreements." 

[a]  Contract  for  Benefit  of  An- 
other.— A  promise  of  a  husband  to  hia 
wife  to  make  a  bequest  to  a  niece  may 
be  enforced  by  the  niece  under  the 
rule  of  Lawrence  v  Fox,  20  N.  Y.  268. 
Seaver  v  Ransom,  180  App.  Div.  734, 
168  N.  T.  Supp.  454.  But  see  Seager 
V.  Tholcns,  182  App.  Div.  317,  170  N. 
Y.  Supp.  482.  See  generally  20  Stan- 
dard  Proc.   914,   et   seq. 

fb]  Joinder  of  Parties  Plaintiff. — 
When  a  deceased  agreed  to  leave  his 
property  to  the  legatees  of  his  wife  to 
be  divided  between  them,  share  and 
share  alike,  the  claim  of  each  is  sep- 
arate and  distinct  from  that  of  the 
other  and  they  cannot  unite  in  an  ac- 
tion for  damages.  Meyers  v  Cronk,  45 
Hun  401,  aflSirmed,  113  N.  Y.  608,  21 
N.  E.  984. 

fc]  Against  the  personal  representa- 
tive the  action  is  liroiiglit.  Sec  Pol- 
man  V  Overall,  80  Ala.  451,  455,  2  So. 
624,  60  Am.  Rep.  107,  quoted  in  May- 
field  V  Cook,  201   Ala.  187,  77  So.  713. 

[d]  A  devisee  of  the  testator  is  not 
a  proper  party  when  he  is  not  a  party 
to  the  agreement  and  has  not  assumed 
its  performance  and  has  not  as  yet  re- 
ceived any  property  under  the  will. 
Williams  r  Fischlein,  144  App.  Div. 
244,  129  N.  Y.  Supp.  129. 


21.  Ga.— Alford  v.  Davis,  21  Ga.  App. 
820,  95  S.  E.  313.  Mo.— Clark  t-  Cord- 
ry,  69  Mo.  App.  6.  N.  J. — Holcombe  v 
Griggs,  78  N.  J.  L.  186,  73  Atl.  37, 
holding  declaration  sufficient.  Tex.— 
Henderson  r.  Davis  (Tex.  Civ.  App.), 
191   S.  W.  358. 

See  Purviance  v  Purviance,  14  Ind. 
App.  269,  42  N.  E.  364. 

See  the  title,  "Implied  and  Express 
Agreements." 

[a]  A  particular  description  of  the 
property  owned  by  the  decedent  at  the 
date  of  his  death  is  not  necessary  in 
a  declaration  in  an  action  for  damages 
for  breach  of  a  contract  in  general 
terms  to  devise  a  certain  proportion  of 
decedent's  estate.  Aliter  in  an  action 
of  specific  performance.  Roehl  v  Hau- 
messer,  114  Ind.  311,   15   N.  E.  345. 

22.  Dilger  v.  McQuade's  Est.,  158 
Wis.  328,  148  N.  W.  1085.  See  gen- 
erally, 16  Standard  Proc.  878. 

[a]  The  plaintiff  is  entitled  to  a 
trial  by  jury  as  a  matter  of  right. 
Dilger  V  McQuade's  Est.,  158  Wis.  328, 
148  N.  W.  1085. 

23.  IT.  S. — McKinnon  v.  MeXinnon, 
56  Fed.  400,  5  C.  C.  A.  530;  Jaffee  V. 
Jacobson,  48  Fed.  21,  1  C.  C.  A.  11,  14 
L.  R.  A.  352.  Ala.— Mayfield  v  Cook, 
201  Ala.  187,  77  So.  713;  Bolman  v. 
Overall,  80  Ala.  451,  455,  2  So.  624,  60 
Am.  Rep.  107.  Cal.— Rnndcll  r.  Mc- 
Donald (Cal.  App.),  182  Pac.  450;  Fur- 
man  V  Craine,  18  Cal.  App.  41,  121  Pac 
1007.  Ga.— Gordon  v  Spellman,  145  Ga! 
682,  89  S.  E.  749,  Ann.  Cas.  1918 A,  852. 
Ind. — Roehl  v  Haumesser,  114  Ind.  311, 
15  N.  E.  345.  Kan.— Nelson  i;  Schoon- 
over,  89  Kan.  388,  131  Pac.  147.  Mich. 
Kiiii(liiig(>r  r.  Kundinger,  150  Mich. 
630,  114  N.  W.  408;  Ayres  r  Short,  142 
Mich.  501,  105  N.  W.  1115.  Minn.— 
Laird  v  Vila,  93  Minn.  45,  100  N.  W. 
656,  106  Am.  St.  Rep.  420;  Stcllmacher 
t\  Pruder,  S9  Minn.  507,  95  N.  W.  324, 
99  Am.  St.  Rep.  609.  Mo.— Teats  v. 
Flanders,  118  Mo.  660,  24  S.  W.  126. 
Mont. — Burns  v   Smith,   21    Mont.    251, 
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will  shall  be  nindo,-*  Imt  it  can  do  what  is  oqnivalont  to  specific  per- 
formaiu't'.-''  It  can  <'()iiipel  those  npon  whom  the  lef^al  title  has  de- 
si-fiuU'tl  to  convi\v  (ir  tU'livor  the  property  in  accordance  with  its  terms 
upon  tlie  tirouml  that  it  is  charged  with  a  trust  in  the  hands  of  the 
heir  at  law,  dovisee,  personal  representativi'  or  purchaser,  with  notice 
of  the  agreement,  as  the  case  may  be.^*^    The  court  does  not  set  aside 


53  Pac.  742,  GO  Am.  St.  Rep.  G53. 
Neb.— Best  r  Gralapp,  69  Nob.  Sll,  9() 
N.  W.  641.  00  N.  W.  837.  N.  H.— Sco 
Day  r.  Wasliburn,  76  X.  H.  20;i,  .si 
Ati.  474.  N.  J. — Johnson  v  Ihibbell, 
10  X.  J.  Eq.  332,  66  Am.  Dec.  773. 
N.  Y.— Gates  v  Gates,  34  App.  Div.  608, 

54  N,  Y.  Supp.  454;  Heath  r  Heath,  18 
Misc.  521,  42  N.  Y.  Supp.  1087.  N.  C, 
Earnhardt    v.    Clement,    137    N.    C.    91, 

49  S.   E.  49.     Ohio. — Emery  v  Darling, 

50  Ohio  St.  160,  33  N.  E.  715.  S.  C— 
Turnipseed  i;  Sirrine,  57  S.  C.  559,  35 
S.  E.  757,  76  Am.  St.  Rep.  5S0.  S.  D. 
MeCullom  r.  Mackrcll,  18  S.  D.  262, 
S3  X.  W.  255.  Tex. — Jordan  v  Abney, 
97  Tex.  296,  78  S.  W.  486.  Va.— Bur- 
dine  V.  Burdine's  Exr.,  98  Va.  515,  36 
S.*E.  992,  81  Am.  St.  Rep.  741. 

See  Williams  v  Williams,  123  Va. 
643,  96  S.  E.  749,  and  generally  the 
title,  "Specific  Performance." 

[a]  Nature  of  Suit. — (1)A  suit  in 
equity  to  enforce  a  contract  to  make 
a  will  is  not  technically  a  suit  for 
specific  performance,  though  many 
courts  regard  it  as  in  the  nature  of  or 
essentially  a  suit  for  specific  perform- 
ance, and  as  governed  by  the  same 
rules  governing  such  suits.  See  Nelson 
V  Schoonover,  89  Kan.  388,  390,  131 
Pac.  147.  (2)  In  this  case  it  was  said 
that  to  regard  the  suit  as  one  to  en- 
force a  trust  with  respect  to  real  es- 
tate, growing  out  of  an  oral  agree- 
ment, might  involve  some  difficulty  in 
determining  whether  it  could  be  en- 
forced, in  view  of  a  statute  requiring 
express  trusts  concerning  lands  to  be 
in  writing.  The  general  rule,  however, 
seems  to  be  that  the  equitable  remedy 
consists  of  impressing  the  property  re- 
ceived by  a  legatee  under  the  will 
with  a  trust  arising  maleficio,  and  con- 
verting the  legatee,  as  a  holder  of  the 
property  bequeathed,  into  a  trustee. 
Pee  Heinisch  v  Pennington,  73  N.  J. 
Eq.  456,  68  Atl.  233,  and  infra,  this 
section. 

24.  N.  Y.— Colby  v  Colby,  81  Hun 
221,  30  N.  Y.  Sapp.  677.  N.  C— Mor- 
gan V.  Tillet,  55  N.  C.  39.     S.  C— Tur- 
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nipseed  r  Sirrine,  57  S.  C.  559,  578,  35 
S.   E.   757,   76  Am.   St.  Itcp.  580. 

25.  Burdine  V.  Burdine's  Exr.  98 
Va.  515,  36  S.  E.  992,  81  Am.  St.  Eep. 
741. 

[a]  "An  agreement  in  writing 
made  upon  a  sufficient  consideration, 
to  devise  real  estate,  is  enforceable  by 
specific  performance  against  the  heirs 
or  devisees  of  the  testator."  Nelson 
r  Schoonover,  89  Kan.  388,  391,  131 
Pac.  147;  Newton  v  Lyon,  62  Kan.  306, 
310,  62  Pac.  1000. 

26.  Ala. —  Allen  v  Bromberg,  147 
Ala.  317,  41  So.  771;  Bolman  v  Over- 
all, 80  Ala.  451,  2  So.  624,  60  Am.  Rep. 
107.  Ark.— Nayor  v  Shelton,  102  Ark. 
30,  143  S.  W.  117,  Ann.  Cas.  1914A, 
394,    note.      CaL — Baumann    v   Kusian, 

164  Gal.  582,  129  Pac  986,  44  L.  R.  A. 
(N.  S.)  756;  McCabe  v  Healy,  138  Cal. 
81,  84,  70  Pac.  1008;  Owens  v  McNally, 
113  Cal.  444,  448,  45  Pac.  710,  33  L.  R. 
A.  369;  Rundell  v.  McDonald  (Cal. 
App.),  182  Pac.  450;  Furman  v.  Craine, 
18  Cal.  App.  41,  121  Pac.  1007;  Barry 
r.  Beamer,  S  Cal.  App.  200,  96  Pac.  373. 
Ga. — Gordon  v  Spellman,  145  Ga.  682, 
S9  S.  E.  749,  Ann.  Cas.  1918 A,  852; 
Belt  V  Lazenbv,  126  Ga.  767,  56  S.  E. 
81.  111.— KJussman  v  Wessling,  238  Hi. 
568,  87  N.  E.  544;  Elliott  v  Northern 
Trust  Co.,  178  111.  App.  439.  la.— 
Stewart  v  Todd,  173  N.  W.  619;  Baker 
V  Syfritt,  147  Iowa  49,  125  N.  W.  998; 
Cook  V  Ely,  116  N.  W.  129,  not  offi- 
ciallv  reported.  Ky. — Skinner  v.  Rasche, 

165  Ky.  108,  176  S.  W.  942.  Neb.— 
Crinkley  v  Rogers,  100  Neb.  647,  160 
N.  W.  974;  Best  v.  Gralapp,  69  Neb. 
811,  96  N.  W.  641,  99  N.  W.  837. 
N.  J.— Belknap  v.  Tillotson,  82  N.  J. 
Eq.  271,  88  Atl.  841;  Heinisch  v  Pen- 
nington, 73  N.  J.  Eq.  456,  68  Atl.  233. 
N.  Y.— Winne  v.  Winne,  166  N.  Y.  263, 
59  N.  E.  832,  82  Am.  St.  Rep.  647; 
Colby  V  Colby,  81  Hun  221,  30  N.  Y. 
Supp.  677.  N.  D. — Torgerson  v.  Hauge, 
34  N.  D.  646,  159  N.  W.  6.  Ohio.— 
Emery  v  Darling,  50  Ohio  St.  160,  33 
X.  E.  715.  Or©.— Kelly  v  Devin,  65 
Ore.  211,  132  Pac.  535.    R.  I.— Spencer 
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the  will  in  such  ease  :^''  it  makes  the  representative,  heir  or  devisee  a 
trustee  to  perform  the  contract. 

The  ordinary  rules  governing  in  actions  for  specific  performance  and 
furnishing  reasonable  safeguards  against  fraud  should  be  rigidly  ap- 
plied to  actions  to  enforce  contracts  to  make  wills.^^  To  warrant  spe- 
cific relief,  not  only  must  the  contract  be  definite  and  certain,^^  and 
founded  on  an  adequate  consideration,^"  but  the  remedy  also  must  not 
be  harsh  or  oppressive, ^^  or  unjust  to  innocent  third  persons,^"  or 
against  public  policy.^^  If  the  contract  is  an  oral  one  to  devise  land 
equity  will  grant  relief  in  the  nature  of  specific  performance  upon 
principles  which  courts  of  equity  recognize  and  act  upon,  if  there  has 
been  a  part  performance  of  such  a  character  as  will  take  the  contract 
out  of  the  statute  of  frauds.^* 


V  Spencer,  25  E.  I.  239,  55  Atl.  637. 
S.  C. — Turnipseed  v  Sirrine,  57  S.  C. 
559,  578,  35  S.  E.  757,  76  Am.  St.  Eep. 
580;  Fogle  ;;  Protestant  Episcopal 
Church,  48  S.  C.  86,  26  S,  E..  99. 
Va. — Burdine  v  Burdine's  Exr.,  98  Va. 
515,  36  S.  E.  992,  81  Am.  St.  Rep.  741. 
Wash.— Worden  v  Worden,  96  Wash. 
592,  165   Pac.  501. 

27.  Allen  v  Bromberg,  147  Ala.  317, 
41  So.  771;  Bolman  v.  Overall,  80  Ala. 
451,  2  So.  624,  60  Am.  Rep.  107. 

28.  Cal— Owens  v  McNally,  113  Cal. 
444,  45  Pac.  710,  33  L.  R.  A.  369. 
lU.— Klussman  f  Wessling,  238  111.  568, 
572,  87  N.  E.  544.     Minn.— Stellmacher 

V  Bruder,  89  Minn.  507,  95  N.  W.  324, 
99  Am.  St.  Rep.  609.  N.  Y.— Edson  v 
Parsons,  155  N.  Y.  555,  50  N.  E.  265. 
S.  0. — Rivers  v.  Rivers,  3  Desaus.  190, 
4  Am.  Dec.  609. 

[a]  Courts  of  equity  look  with 
jealousy  upon  evidence  offered  in  sup- 
jiort  of  such  a  contract  and  will  weigh 
it  in  the  most  scrupulous  manner. 
Klussman  v  Wessling,  238  111.  568,  572, 
87  N.  E.  544;  Dicken  v.  McKinlev, 
163  111.  318,  45  N.  E.  134,  54  Am.  St. 
Rep.  471;  Peterson  v  Bauer's  Estate, 
76  Neb.  652,  107  N.  W.  993,  111  N.  W, 
361. 

29.  Cal.— McCabe  v  Healy,  138  Cal. 
81,  84,  70  Pac.  1008;  Owens  v.  Mc- 
Nally, 113  Cal.  444,  45  Pac.  710,  33  L. 
R.  A.  369.  lU.— Woods  v  Evans,  113 
111.  186,  55  Am.  Rep.  409.  N.  J.— Hein- 
isch  V  Pennington,  73  N.  .1.  Eq.  450,  68 
Atl.  233.  N.  Y.— Shakespeare  v  Mark- 
ham,  10  Hun  311,  affirmed,  72  N,  Y. 
400. 

30.  Stewart  v  Smith,  6  Cal.  App. 
152,  91  Pac.  667;  Srhaadt  v  Mutual  L. 
Ins.  Co.,  2  Cal.  App.  715,  84  Pac.  249. 


See  Furman  v.  Craine,  18  Cal.  App.  41, 
121  Pac.  1007. 

31.  Owens  v  McNally,  113  Cal.  444, 
45  Pac.  710,  33  L.  R.  A.  369. 

32.  Owens  v  McNally,  113  Cal.  444, 
45  Pac.  710,  33  L.  R.  A.  369;  Woods  v. 
Evans,  113  111.  186,  55  Am.  Rep.  409. 

[a]  The  subsequent  marriage  of  the 
promisor  may  be  a  sufficient  ground 
for  withholding  specific  performance. 
Mayfield  r.  Cook,  201  Ala.  187,  77  So. 
713;  Owens  v  McNally,  113  Cal.  444, 
453,  45  Pac.   710,  33   L.  E.  A.  369. 

33.  Owens  v  McNally,  113  Cal.  444, 
45   Pac.   710,  33   L.   R.  A.  369. 

34.  Stellmacher  v.  Bruder,  89  Minn. 
507,  95  N.  W.  324,  99  Am.  St.  Eep. 
609. 

[a]  If  the  consideration  for  the  con- 
tract be  labor  and  services,  equity  will 
not  decree  specific  performance  if  the 
value  of  such  services  can  be  estimated 
and  liquidated  in  money  so  as  to  make 
the  promisee  whole.  Stellmacher  V 
Bruder,  89  Minn.  507,  95  N.  W.  324,  99 
Am.   St.  Rep.  609. 

[b]  But  if  the  consideration  for  the 
contract  is  that  the  promisee  assume  a 
peculiar  and  domestic  relation  to  llio 
promisor,  and  (1)  render  to  him  ser- 
vices of  such  a  peculiar  characti'r  that 
it  is  practically  impossible  to  estimate 
their  value  by  any  pecuniary  ^tnmlard, 
specific  performance  will  be  decreed. 
Laird  v  Vila,  93  Minn.  45,  100  N.  W. 
656,  106  Am.  St.  Rep.  420;  Stellmacher 
i;  Bruder,  89  Minn.  507,  95  N.  W.  324, 
99  Am.  St.  Rep.  609.  (2)  Or  as  the 
rule  has  been  stated,  if  the  plaintiff 
has  rendered  service  of  extraordinary 
and  excejitional  character,  which  in  tho 
contemplation  of  the  parties  was  not 
to   bo   compensated  for   in   money,   and 
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Jurisdiction. — Tho  cfonoral  nilos  ivspoolinp:  jnrisdir'tion  of  actions 
aj^ply  to  actions  to  enforce  contracts  to  make  wills.^^ 

Conditions  Precedent.  —  It  is  not  a  condition  pri'cctlciil  to  tlie  suit 
that  tlic  claim  be  prcsenteti  against  the  estate  of  the  decedent  for 
allowance.^" 

Parties  and  Proceedings  in  the  Action.— The  general  rules  governing 
parties  to  suits  in  c(iuity  apply  to  this  proceeding."  The  persona 
chiiining  titl(>  to  the  hinds  of  the  decedent  as  lieirs  or  devisees,^^  and 
asserting  rights  as  distributees  of  the  personalty,^"  are  indispensable 
parties.  "It  has  been  held  that  the  suit  is  in  effect  one  to  determine  a 
controversy  between  heirs  as  to  their  respective  rights  of  inlieritance, 
and  that  the  personal  representative  is  not  a  necessary  party  in  the 
absence  of  some  claim  against  the  estate,  or  the  representative  him- 
self, or  against  his  right  to  retain  possession  of  the  estate  during  ad- 
ministration,'" but  some  authorities  have  held  him  to  be  a  necessary 
party,  except  under  special  circumstances,  where  the  agreement  em- 
braces both  real  and  personalty.*^     The  will  must  state  a  cause  for 


In  the  contemplation  of  law  cannot  be 
Eo  compensated,  it  would  be  in  the  na- 
ture of  a  fraud  to  deny  him  any  re- 
lief, and  specific  performance  will  be 
decreed.  Owens  v  McNally,  113  Cal. 
444,  45  Pac.  710,  33  L.  E.  A.  3G9; 
Barry  v  Beamer,  8  Cal.  App.  200,  9G 
Pac. '373;  Ackerson  v  Fly,  99  Mo.  App. 
116,  72  S.  W.  706.  See  also  Peterson 
r.  Bauer's  Estate,  76  Neb.  652,  107  N. 
W.  993,  111  N.  W.  361;  Kofka  v  Ros- 
iekv,  41  Neb.  328,  59  N.  W.  788,  43  Am. 
St.  Eep.  685,  25  L.  R.  A.  207. 

35.  See    the    title,    "Jurisdiction." 
[a]     Jurisdiction  Over  Res. — A  court 

of  a  particular  state  has  no  jurisdic- 
tion to  enforce  a  contract  to  making 
a  will  by  impressing  a  trust  on  particu- 
lar property  where  the  promisor  re- 
sided and  died  without  the  state,  and 
the  res  to  be  affected  by  the  judgment 
consists  of  a  bond.  The  bond  has  its 
situs  at  the  creditor's  domicile.  The 
fact  that  the  bond  is  that  of  a  resident 
of  the  forum  and  is  secured  by  a  mort- 
gage upon  real  estate  in  the  forum  does 
not  alter  the  situation,  as  a  mortgage 
does  ci»eate  an  interest  in  realty  but 
is  simply  security  for  the  debt.  Wil- 
liams V.  Fischlein,  144  App.  Div.  244, 
129  N.  Y.  Supp.   129. 

36.  Rogers  v.  Schlotterback,  167  Cal. 
35,  138  Pac.  728,  735,  approving  Fur- 
man  V.  Craine,  18  Cal.  App.  41,  121 
Pac.  1007. 

37.  Sep  the  titles,  "Parties;" 
•'Specific  Performance." 

[a]      Joinder   of   Parties   Plaintiff. — 
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In  an  action  to  enforce  a  contract  of 
a  decedent  to  will  his  property  to  his 
children  and  to  the  surviving  children 
of  any  deceased  child  by  right  of  repre- 
sentation, it  is  no  objection  to  a  suit; 
by  such  children  and  surviving  child- 
ren, that  the  plaintiffs  are  not  all  in- 
terested to  the  same  extent.  Stewart 
v..  Smith,  6  Cal.  App.  152,  91  Pac.  667. 

38.  Peterson  v.  Bauer's  Estate,  79 
Neb.  652,  107  N.  W.  993,  111  N.  W. 
361. 

39.  Peterson  v.  Bauer's  Estate,  76 
Neb.  652,  107  N.  W.  993,  111  N.  W. 
361. 

40.  McCabe  v.  Healy,  138  Cal.  81, 
70  Pac.  1008;  Estate  of  Healy,  137 
Cal.  474,  70  Pac.  455;  Furman  v. 
Craine,  18  Cal.  App.  41,  121  Pac.  1007; 
Stewart  V.  Smith,  6  Cal.  App.  152,  91 
Pac.  667;  Colby  v.  Colby,  81  Hun  221^ 
30  N.  Y.  Supp.  677. 

[a]  Status  of  Representative.  — 
The  personal  representative  is  merely 
an  officer  of  the  court,  holding  the 
estate  as  stockholder  to  be  delivered 
to  those  whom  the  court  shall  be  en- 
titled thereto.  He  is  an  indifferent 
party.  IVfcCabe  v.  Healy,  138  Cal.  81, 
90,   70  Pac.   1008. 

[bl  But  if  an  order  is  sought  re- 
straining him  from  paying  or  deliver- 
ing the  property  to  tho  heirs,  the  per- 
sonal representative  may  be  joined, 
Furman  v.  Craine,  18  Cal.  App.  41,  121 
Pac.  1007. 

41.  See  Peterson  v.  Bauer's  Estate, 
76   Neb.   652,    107    N.   W.   993,   111    N, 
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equitable  relief  in  accordance  with  tlie  general  rules.*-  As  the  suit  is 
in  equity,  there  is  no  right  to  a  trial  by  jury.*^ 

ReUcf.' — If  specific  relief  is  impossible  the  court  may  award  dam- 
ages.** 

D.  Action  for  V.\lue  of  Services. — There  is  nothing  peculiar 
to  an  action  for  the  value  of  services  rendered  pursuant  to  a  contract 
to  make  compensation  therefor  by  will.*^ 

IV.  ACTIONS  TO  CHARGE  LEGACIES  ON  ESTATE.— A.  In 
Equity. — 1.  Generally. — A  testator  may  make  a-  legacy  a  charge 
upon  this  estate.*''  This  charge  is  a  lien  upon  the  land,  analogous  to  a 
mortgage  in  those  states  in  which  a  mortgage  is  considered  a  lien 
only.*'     It  follows  that  the  remedy  for  enforcing  such  charge  is  not 


W.  361.  See  also  Bolman  v.  Overall, 
80  Ala.  4*51,  2  So.  624,  60  Am.  Eep. 
107,  in  which  it  is  said  the  contract 
is  enforceable  against  the  executor  and 
legatees  under  the  will,  they  being  de- 
clared to  be  trustees  of  the  decedent's 
property. 

[a]  The  personal  representative  who 
primarily  takes  the  le^al  title  to  the 
personality  of  the  decedent,  and  who 
has  an  equity  to  require  the  applica- 
tions of  his  lands  to  the  payment  of 
his  debts  if  need  be,  is  a  necessary 
party  def-endant.     Kenipton  v.  Bartine, 

59  N.  J.  Eq.  149,  44  Atl.  461,  affirmed, 

60  N.  J.  Kq.  411,  45  Atl.  966. 

[b]  Where  There  Are  No  Debts. — 
Though  the  agreement  embraces  both 
real  and  personal  property,  it  is  not 
necessary  in  order  to  enforce  the  con- 
tract, ic  its  entirety,  to  have  an  ad- 
ministrator appointed  and  made  de- 
fendant, where  the  estate  owes  no 
debts  and  all  the  property  is  in  the 
pos^session  of  the  heirs  at  law.  Belt  v- 
Lazenby,  126  Ga.  767,  56  S.  E.  81. 

[(•]  As  to  necessity,  in  actions  of 
specific  performance  of  contracts  to 
convoy  land,  of  joining  the  jicrsonal 
representative,  see  the  titles  "Vendor 
and  Purchaser:"  "Specific  Perform- 
ance." 

42.  See  the  titles,  "Bills  and  Ans- 
wers;" "Specific  Performance,"  and 
the  following  cases:  Cal. — -Kiindell  r. 
McDonald  (Cal.  App.),  182  Bac.  450. 
Ga.-^ielt  V.  Lazenby,  12  Oa.  767  '16 
S.  E.  81.  m.— .Elliott  V.  Northorn 
Trust  Co.,  178  111.,  App.  439.  N.  Y  — 
Williams  r.  Fischlein,  144  App.  Div. 
244,  129  \.  y.  Supp.  129. 

fa]  It  is  unnecessary  to  allege  a 
presentation  to  the  personal  rejirescnta- 


tive  of  any  demand  or  claim  for  the 
property  claimed.  Furmau  v.  Craine, 
18  Cal.  App.  41,  121  Pac.  1007. 

[b]  A  petition  alleging  the  destruc- 
tion of  the  will  devising  the  property 
to  the  plaintiff  pursuant  to  the  con- 
tract and  possession  thereof  in  the 
heirs,  is  not  demurrable  because  no  copy 
of  the  will  is  attached,  or  the  sub- 
stance thereof  is  not  stated,  or  be- 
cause the  date  of  the  will  and  the 
names  of  the  subscribing  witnesses  are 
not  alleged.  Belt  v.  Lazenby,  126  Ga. 
767,    56    S.    E.    81. 

[c]  Amendment. — ^Facts  bringing  the 
agreement  within  the  exceptions  to  the 
statute  of  frauds  may  be  set  up  by 
way  of  amendment.  Mayfield  v.  Cook, 
201   Ala.   187,  77   So.   713. 

43.  Nelson  c.  Schoonover,  89  Kan. 
38S,  131  Vac.  14i7.  See  generally 
IG  Standard  Proc.  881,  89»,  907, 

[a]  If  a  jury  is  called,  its  functions 
are  advisory  only.  Peterson  v.  Bhuer's 
Estate,  76  Neb.  652,  107  N.  W.  993,  111 
N.  W.  361. 

44.  Gordon  V.  Spellman,  145  Ga.  682, 
89  S.  E.  749,  Ann.  Cas.  1918 A,  8.52. 

45.  Seo  the  titles  "Assumpsit;" 
"Implied  and  Express  Agreements;" 
"Master  and  Servant." 

46.  Seo  infra,  this  note. 

[a]  Illustration. — When  a  testator 
giving  a  legacy  directs  that  such  legacy 
be  paid  by  the  person  to  whom  real 
estate  is  devised,  such  real  estate  is 
charged  with  the  legacy.  Williams  V. 
Nichol,  47  Ark.  254,  1  S.  W.  243;  Mer- 
rit  r.  Bucknam,  78  Me.  504,  7  Atl.  383. 

47.  Ind— 'Lofton  r.  Moore,  S3  Ind. 
112.  Me. — ^^Morritt  r.  Bucknam,  78  Me. 
504.  7  Atl.  383.  Vt. — Warner's  Admr. 
r.  Bronson,  81   Vt.  121,  69  Atl.   655. 
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at  law.'"'  but  is  in  oqiiity,""'  by  a  suit  nnalopfons  to  a  mort^agro  fore- 
closjiro  s\iit.''"  Tn  such  suit.  tlu>  land  may  be  sold,  the  lefj:aey  paid  out 
of  the  proooods.  and  the  residuo  paid  to  the  devisee." 

2.  Effect  of  Other  Remedies.  —  The  fact  that  a  legatee  may  have 
a  riirht  to  sue  at  law  to  reeover  his  legacy  does  not  defeat  jurisdiction 
in  equity  to  enforce  a.  charge  of  such  legacy  upon  land.°^  But  courts 
have  refused  to  exercise  jurisdiction  because  relief  could  be  had  in  the 
probate   eourt.'"'' 

3  Conditions  Precedent.  —  A  suit  to  charge  a  legacy  on  land  may 
be  brought  without  a  previous  tiling  of  a  claim  in  the  probate  court,'* 
and  it  is  not  necessary  that  the  legatee  exhaust  the  personal  estate  of 
the  testator  before  suing  to  charge  his  legacy  on  land,  as  his  rights  do 
not  differ  in  principle  from  the  rights  of  a  mortgagee  of  real  estate 
against  a  deceased  mortgagor  having  personal  estate  to  be  adminis- 
tered.^^ 

4.  Jurisdiction.  —  The  courts  of  equity  in  the  state  in  which  the 
land  charged  with  a  legacy  lies  have  exclusive  jurisdiction  to  enforce 
such  charge.^® 

5.  Parties.  —  The  general  equity  rule  that  all  persons  interested 
in  the  object  of  an  action  are  necessary  parties  thereto  applies  to  suits 
in  equity  to  charge  legacies  on  the  estate  of  a  decedent.''^  An  action 
to  cliarge  a  legacy  on  land  should  be  brought  by  the  legatee^^  or  his 


48.  See  infra,  IV,  B. 

49.  ni.— Mahar  v.  O'Hara,  9  Til.  424; 
Houek  r.  Herrick,  179  111.  App.  274. 
Me.— Mcrritt  r.  Bucknam,  78  Me.  504, 
7  Atl.  383.  Mich. — Smith  v.  Jackman, 
llo  Mich.  192,  73  N.  W.  228.  Miss.— 
Cady  V.  Cady,  67  Miss.  425,  7  So.  216; 
Turner  v.  Turner,  57  Miss.  775.  N.  Y. 
Collister  v.  Fassitt,  163  N".  Y.  281,  57 
N.  E.  490,  79  Am.  St.  Kep.  586;  Law- 
rence V.  Cooke,  104  N.  Y.  632,  UN. 
E.  144;  Kelsey  v.  Western,  2  N.  Y. 
500.  Vt. — Warner's  Admr.  v.  Bronson, 
81  Vt.  121,  69  Atl.  655.  Wis.— Nolan 
V.  First  Nat  Bank,  161  Wis.  22,  152  N. 
W.  468. 

[a]  But  in  Peimsylvania,  exclusive 
jurisdiction  of  suits  of  this  character 
is  conferred  upon  the  orphan's  court. 
King^  V.  Mount  Vernon  Bldg.  Assn.,  106 
Pa.  165;  Tn  re  Swoope's  Appeal,  27  Pa. 
58.     See  infra,  IV,  C. 

50.  IlL— Houck  V.  Herrick,  179  III. 
App.  274.  Me. — Whitehouse  V.  Cargill, 
86  Me.  60,  29  Atl.  934;  Merritt  v. 
Bucknam,  78  Me.  504,  7  Atl.  383.  Wis. 
Steele  »•.  Korn,  137  Wis.  51,  118  N.  W. 
207,  120  N.  W.  261,  120  Am.  St.  Rep. 
1051. 

See  the  title,   "Mortgages." 

51.  Hoiick   V.  Herrick,  179  111.  App. 
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274;  Merritt  v.  Bucknam,  78  Me.  504,  7 
Atl.  383. 

52.  lU.— Houek  v.  Herrick,  179  111. 
App.  274.  Miss. — Cady  v.  Cady,  67 
Miss.  425,  7  So.  216.  Wis.— Nolan  v. 
First  Nat.  Bank,  161  Wis.  22,  152  N. 
W.  468. 

53.  Batchelder  v.  Batchelder,  20 
Wis.  452. 

54.  Jennings  v.  Sturdevant,  140  Ind. 
641,  40  N.  E.  61;  Cook  v.  Cook,  92  Ind 
398,   602. 

55.  Lofton  V.  Moore,  83  Ind.  112. 

56.  Williams  v.  Nichol,  47  Ark.  254, 
1  S.  W.  243. 

57.  Hallett  v.  Ilallett,  2  Paige  (N. 
Y.)  15.  See  Kingsland  v.  Kingsland, 
60  N.  J.  Eq.  65,  47  Atl.  69  (devisee  in 
remainder  a  necessary  party) ;  Siron  V, 
Rnloman's  Fxr.,  32  Gratt.  (73  Va.)  215. 
See  also  20  Standard  Proc.  880. 

58.  D.  C— O'Brien  v.  Dougherty,  1 
App.  Cas.  148.  Md.— St.  John's  Ger- 
man Ev.  L.  Church  v.  Dippoldsmann, 
118  Md.  242,  84  Atl.  373.  Vt.— War- 
ner's Admr.  v.  Bronson,  81  Vt.  121,  135, 
69   Atl.   655. 

See  Young  v.  Sehelley  (N.  J.  Eq.), 
20  Atl.  856,  holding  the  representative 
of  a  deceased  legatee  is  a  necessary 
party.     See   also   In   re   Conard's  Ap- 
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representative,  ap:ainst  the  devisee  of  the  land  eharged,^^  or  in  case 
the  land  charged  is  sold,  the  charge  can  be  followed  into  the  hands 
of  a  purchaser.^"  But  even  in  the  latter  ease,  when  the  devisee  is  per- 
sonally liable,  he  is  properly  made  a  defendant  in  order  that  a  defi- 
ciency judgment  can  be  rendered  against  him,  if  the  amount  of  the 
legacies  is  not  raised  by  a  sale  of  the  land.®^  When  the  personalty  is 
the  primary  fund  for  the  payment  of  legacies,  the  personal  repre- 
sentative of  the  decedent  has  been  held  to  be  a  necessary  party.^^  But 
persons  claiming  title  to  the  land  devised  paramount  to  the  title  under 
the  will  of  the  devisor  need  not  be  made  parties.^^ 

6.  Pleadings.  —  A  bill  in  equity  to  enforce  a  charge  of  a  legacy  on 
land  devised  must  allege  a  cause  of  action  in  accordance  with  the 
general  rules.®*    The  bill  must  allege  facts  showing  that  the  legacy  ia 


peal,  33  Pa.  47;  Palm's  Estate,  13  Pa. 
Super.  296. 

[a]  An  executor  is  not  a  proper 
party  to  enforce  the  lien  of  a  legacy. 
St.  John's  German  E.  L.  Church  r. 
Dippoldsmann,  118  Md.  242,  84  Atl. 
373.  Compare  Cool's  Exrs.  v.  Higgins, 
25  N.  J.  Eq.  117  (holding  an  executor 
cannot  sue  without  joining  the  lega- 
tee); Warner's  Admr.  v.  Bronson,  81 
Vt.   121,   135,  69   Atl.   655. 

[b]  Where  several  legacies  are 
chargeable  on  land  (1)  all  the  legatees 
should  be  joined  unless  the  circum- 
stances excuse  such  joinder.  Mich. 
Chase  v.  Warner,  106  Mich.  695,  64 
N.  W.  730.  N.  J.— Union  Methodist 
Episcopal  Church  v.  Wilkinson,  36  N. 
J.  Eq.  141,  affirmed,  38  N.  J.  Eq.  514. 
N.  Y.— Ilallett  v.  Hallett,  2  Paige  15. 
(2)  One  legatee  cannot  sue  on  behalf 
of  all.  Hallett  v.  Ilallett,  2  Paige  (N. 
Y.)  15.  (3)  If  it  is  impossible  to  bring 
all  the  legatees  before  the  court,  a 
decree  may  be  made  for  the  sale  of 
the  estate  subject  to  the  claims  of 
such  legatees.  Ilallett  v.  Hallett,  2 
Paige  (N.  Y.)  15.  (4)  But  when  a 
devisee  has  made  arrangements  with 
certain  legatees  by  which  he  has  as- 
sumed and  agreed  to  pay  them,  such 
legatees  are  not  necessary  parties  to 
a  bill  by  another  legatee.  Chase  v. 
Warner,  106  Mich.  695,  64  N.  W.  730. 

59.     Seo  infra,  this  note. 

[a]  Joinder  of  Devisees. — Where 
land  is  devised  to  two  persons  subject 
to  the  payment  of  an  annuity,  the  lia-* 
bility  of  each  devisee  is  individual, 
and  a  bill  may  be  brought  against  ono 
to  enforce  the  lien  subject  to  which 
his  particular  one-half  is  devised,  with- 
out joining  the  other  devisee.     Water- 


field  V.  Rice,  111  Fed.  625,  49  C.  C.  A. 
504;  Van  Winkle  f.  Van  Houten,  3 
N.  J.  Eq.  172. 

60.  Amherst  College  v.  Smith,  134 
Mass.  543;  Perry  v.  Hale,  44  N.  H. 
363. 

fa]  A  purchaser  therefore  cannot 
compel  the  legatee  to  seek  payment 
from  the  residuary  estate  (1)  instead 
of  following  the  land.  Amherst  Col- 
lege V.  Smith,  134  Mass.  543.  See  Per- 
ry V.  Hale,  44  N.  H.  363,  holding  the 
equity  of  the  contrary  rule  is  not  evi- 
dent. (2)  But  some  courts  have  held 
that  the  purchaser  may  insist  that  tho 
legatee  shall  first  'exhaust  his  remedj' 
against  the  devisee  personally,  as  well 
as  against  the  personal  estate  of  the 
testator  where  that  is  the  primary 
fund.     Kelsey  v.  Western,  2  N.  Y.  500. 

61.  Houck  V  Herrick,  179  HI.  App. 
274. 

62.  Congregational  Church  t:  Bene- 
dict, 59  N.  J.  Eq.  136,  44  Atl.  878, 
affirmed  62  N.  J.  Eq.  812,  48  Atl.  1117; 
Young  V.  Schelley  (N.  J.  Eq.)  20  Atl. 
856. 

[a]  Compare  Powers  v.  Powers,  28 
Wis.  &59,  holding  that  the  executor 
has  only  a  contingent  interest  and  is 
not  a  necessary  party.  His  interest 
is  like  that  of  a  senior  mortgagee,  and 
it  is  settled  that  a  senior  mortgagee  is 
not  a  necessary  party  to  an  action  to 
enforce  a  junior  mortgage. 

fb]  The  executor  of  a  deceased  ex- 
ecutor domiciled  in  anofher  state  is  not 
a  nocessnry  partv.  Young  V.  Schelley 
(N.  .7.   Eq!)    20   Atl.   856. 

63.  Hallett  v.  Hallett,  2  Paige  (N. 
Y.)    15. 

64.  Oar— Lewis  v.  Reed,  10  Oa  293, 
allegation    that    widow    is    living    and 
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a  charg:o  on  Innd.'''  Wluni  it  is  Iho  du\y  of  nn  oxocnlor  to  pay  tho 
lojincios  first  out  oi"  tlie  personal  property,  and  then  out  of  any  real 
estate  upon  uliieh  they  niifxht  be  a  lien,  the  bill  should  show  wliy  this 
has  not  been  done,  or  at  least  show  tbat  the  estate  has  been  finally 
settled.*'*'  But  it  is  not  neeessary  to  allej2:e  that  the  estate  has  been 
linally  settled  when  the  bill  shows  that  there  is  no  personal  estate  in 
the  hands  of  tlie  personal  representative  or  that  can  come  into  hia 
possession  with  which  he  could  pay  the  lef^acy  or  any  part  thereof,"' 
or  -svhen  the  real  estate  is  the  primary  source  for  payment  of  the  leg- 
acies.''® It  is  nnnecessary  to  allege  that  the  plaiptiff  had  the  conscnii 
of  the  executor  to  take  possession  of  his  legacy,  as  such  allegation  ia 
only  required  when  the  legacy  consists  of  specific  personal  property.^" 
7.  Decree.  —  The  decree  should  conform  to  the  general  rules.''"  A 
court  of  equity  has  power  not  only  to  decree  that  a  legacy  be  a  chargo 
upon  real  estate,  if  a  will  can  be  so  construed,  but  with  its  elastic 
procedure  it  can  also  provide  the  method  of  securing  the  same,  and 
designate  the  particular  real  estate  which  shall  in  the  first  instance 
be  reached.'^  "When  a  legacy  is  a  charge  on  the  corpus  of  an  estate, 
the  court  may  direct  that  the  estate  be  sold  in  default  of  payment  of 
the  legacy,''^  and  render  a  deficiency  judgment  against  the  devisee  if 


unmarried  held  necessary  in  -view  of 
the  provisions  of  the  will.  Ind. — Jen- 
nings V.  Sturdevant,  140  Ind.  Gil,  40 
N.  E.  61.  La. — De  Lalande  v.  Bor- 
meau,  1  Eob.  315,  petition  insufficient. 
Mich. — Chase  v.  Warner,  106  Mich.  695, 
64  N.  W.  730,  bill  held  sufficient.  N.  Y. 
Conkling  v.  "'vVeatherwax,  90  App.  Div. 
585,  86  K  Y.  Supp.  139,  affirmed,  181 
N.  Y.  258,  73  N.  E.  1028. 

See  the  titles,  "Bills  and  Answers;" 
"Mortgages;" 

[a]  A  general  prayer  for  relief  ia 
probably  sufficient  to  include  relief  by 
way  of  holding  the  devisee  personally 
liable  for  a  deficiency.  Chase  v.  War- 
ner, 106  Mich.  695,  64  N.  W.  730. 

65.  See  infra,  this  note. 
•  [a]  Existence  of  Personal  Estate. 
Where  a  specific  devise  of  land  is  made 
and  a  general  legacy  is  bequeathed 
without  charging  the  legacy  upon  the 
land  devised,  it  is  incumbent  upon  the 
legatee  who  seeks  to  charge  the  land, 
to  sliow  that  the  testator  had  no  per- 
sonal estate  at  the  time  the  will  was 
executed  out  of  which  the  legacy  could 
be  paid,  for  the  reason  that  in  the  ab- 
sence of  express  words  creating  a 
charge,  the  non-existence  of  personalty 
at  the  time  of  executing  tffe  will  must 
be  shown  to  authorize  an  implication 
that  the  testator  intended  to  charge 
the  land.     But  where  a  will  in  express 
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terms  makes  a  legacy  a  charge  on  land, 
the  complaint  need  not  allege  that  the 
testator  did  not  have  sufficient  person- 
alty at  the  time  of  executing  the  will 
to  pay  such  legacy.  Davidson  v.  Coon, 
125  Ind.  497,  25  N.  E.  601,  9  L.  R.  A. 
584.  See  Longacre  v.  Stiver,  135  Ind, 
584,  35   N.  E.  900. 

66.  Longacre  v.  Stiver,  135  Ind.  584, 
35  N".  E.  900.  See  Clason  v.  Lawrence, 
3  Edw.  Ch.  (N.  Y.)  48. 

67.  Jennings  v.  Sturdevant,  140  Ind. 
641,   40   N.   E.   61. 

68.  Ecynolds   v.    Bond,    83    Ind.    36. 
69.'   Jennings     v.      Sturdevant,      140 

Ind.  641,  40   N.  E.  61. 

70.  111.— Houck  V.  Ilerrick,  187  111. 
App.  579.  Ia. — Raher  v.  Raher,  130 
Iowa  743,  107  N.  W.  810.  N.  Y.— Col- 
lister  V.  Fassitt,  23  App  Div.  466,  48 
N.  Y.  Supp.  792,  affirmed,  1G3  N.  Y. 
281,  57  N.  E.  490,  79  Am.  St.  Rep.  586, 
holding   judgment    not    excessive. 

Sec  the  titles,  "Judgments;"  "De- 
crees. ' ' 

71.  Walker  v.  Estate  of  Follett,  105 
Me.  201,  73  Atl.  1092.  See  Townshend 
V.   Duncan,   2   Bland.    (Md.)    45. 

72.  Del. — George  v.  McMullin,  3 
Del.  Ch.  269.  D.  C— O'Brien  v. 
Dougherty,  1  App.  Cas.  148.  111.— Ir- 
win V.  Wollpert,  128  111.  527,  21  K  E. 
501.  Wis.— Will  of  Root,  81  Wis.  263, 
51  N.  W.  435. 
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he  is  personally  liable  and  if  the  amount  of  the  legacy  is  not  raised  by 
the  sale.'^ 

B.  At  Law.  —  A  court  of  law  has  no  jurisdiction  to  enforce  the 
lien  of  a  legacy  upon  land.'*  But  an  action  of  assumpsit  or  debt  may 
be  brought  against  a  devisee  entering  into  possession  of  the  land  and 
promising  to  pay  the  legacy  specifically  made  a  charge  on  the  land,  for 
he  thereby  assumes  a  personal  liability  for  the  amount  of  the  legacy." 

C.  In  the  Probate  Court.  —  In  some  states,  a  charge  of  a  legacy 
upon  an  estate  may  be  enforced  in  the  probate  courts.^® 


[a]  But  a  direction  to  pay  an  an- 
nuity out  of  rents  and  profits  charges 
only  the  rents  and  profits,  and  not  the 
corpus  of  the  estate,  unless  a  contrary 
intention  appears,  and  can  be  enforced 
only  against  the  devisee  personally. 
Irwin  f.  Wollpert,  128  111.  527,  21  N. 
E,  oOl;  Delaney  v.  Van  Aulen,  84  N. 
Y.  16. 

73.  Houck  V.  Herrick,  179  III.  App. 
274. 

74.  Merritt  V.  Buekn-am,  78  Me. 
504,  7  Atl.  383;  Cornish  v.  Willson,  6 
Gill    (Md.)    299. 

75.  Ind.— Watt  v.  Pittman,  125  Ind. 
168,  25  X.  E.  191.  Mass.— See  Sheldon 
V.  Purple,  15  Pick.  528;  Swasey  v.  Lit- 
tle, 7  Pick.  296,  assumpsit  for  an  an- 
nuity. N.  H. — Perry  v.  Hale,  44  N. 
H.  363;  Wiggin  v.  Wiggin,  43  N.  H. 
561,  80  Am.  Dee.  192.  N.  Y.— Brown 
f.  Knapp,  79  N.  Y.  136;  Kelsey  v. 
Western,  2  N.  Y.  500;  Beecker  f. 
Beeckcr,  7  Johns.  99,  5  Am.  Dec.  246. 
B.  I.— Jordan  v.  Donahue,  15  R.  I.  199. 
Wis.— Nolan  v.  First  Nat.  Bank,  161 
Wis.  22,  152  N.  W.  468. 

See  the  titles,  "Assumpsit;" 
"Debt;"  "Implied  and  Express 
Agreements." 

[a]  But  when  a  legacy  is  not  ex- 
clusively charged  on  tlie  land  devised, 
or  on  the  person  of  the  devisee  in  re- 
spect to  the  land  devised,  a  court  of 
law  has  no  jurisdiction  to  enforce  pay- 
ment of  such  legacy,  though  there  bo 
an  acceptance  of  the  devise  and  a 
promise  to  pay  by  the  devisee.  And 
if  there  be  no  express  promise  to,  pay, 
an  action  at  law  will  not  lie  to  recover 
a  legacy  against  Ihe  devisee  expressly 
and  exclusively  charged  on  the  land 
devised,  or  upon  the  person  in  respect 
to  the  land  devised.  Kelsey  v.  West- 
ern, 2  N.  Y.  500. 

[b]  If  the  devisee  is  dead,  the  ac- 
tion   should     be    brought     against     his 


heirs  and  terretenants,  not  against  the 
personal  representative  of  the  devisee. 
Livingston  V.  Livingston,  3  Johns.  Ch. 
(jr.  Y.)   148. 

[c]  Purchasers  of  land  charged  with 
a  legacy  cannot  be  sued  at  law  and 
held  personally  liable  for  legacies  in 
the  absence  of  any  language  in  the 
will  or  in  the  conveyance  to  them 
from  which  a  personal  promise  or  con- 
tract on  their  part  can  be  implied. 
Jordan  v.  Donahue,  12  R.  I.  199,  dis- 
tinguishing McLanahan  v.  Wyant,  2 
Pen.  &  W>.  (Pa.)  279,  on  the  ground 
that  as  there  is  no  distinct  chancery 
jurisdiction  in  Pennsylvania,  a  pro- 
ceeding in  effect  in  rem  though  in  form 
in   personam   is  authorized. 

[d]  No  demand  is  necessary  before 
bringing  suit.  Watt  v.  Pittman,  125 
Ind.  168,  25  N.  E.  191;  Wiggin  v.  Wig- 
gin, 43  N.  H.  561,  80  Am.  Dec.  192. 
See  Sheldon  v.  Purple,  15  Pick.  (Mass.) 
528,  holding  demand  to  be  sufficient. 

[e]  Declaration. — It  is  not  neces- 
sary to  aiicge  that  the  testator  owned 
the  land  in  question  at  the  timj  of 
his  death.  Nor  is  it  necessary  to  al- 
lege that  letters  testamentary  were  is- 
sued, as  the  defendant's  liability  is 
not  that  of  executor  but  that  of  de- 
visee taking  possession  of  land  bur- 
dened with  a  charge.  Watt  V.  Pitt- 
man, 125  Ind.  168,  25  N.  E.  191. 

76.  Cole  V.  Cole's  Estate,  125  Mich. 
655,  85  N.  W.  113  (under  statute); 
In  re  Moore's  Appeal,  84  Mich.  474, 
4  8  N.  W.  39. 

[a]  Compare  In  re  Taber,  132  App. 
Div.  495,  116  N.  Y.  Supp.  960,  holding 
that  a  surrogate's  court  has  no  juris- 
diction in  a  proceeding  to  settle  an 
executor's  accounts  to  determine 
whether  legacies  are  chargeable  upon 
the    residiiary    real    estate. 

fb]  Where  a  devisee  has  qualified 
as  executor,  a  probalo  court  may  direct 
him   to   pay   over  the   amount   of  a  Icg- 
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acv.       Batchelder     r.     Batchelder,     20 
W'is.   452. 

[c]  In  Pennsylvania,  a  logatco  is 
nuthorizod  by  statute  to  apply  to  tho 
orplians'  court  to  enforce  a  charge  of 
Icpacv  on  land.  Estate  of  ^Voo(lrow, 
144  Pa.  1S"»S,  22  Atl.  810;  ApiH'al  of 
Postlcthwaito,  68  Pa.  477;  "Wingett  v. 
Boll,  14  Pa.  Super.  558;  13  Palms'  Es- 
tate,  Pa.  Super.  296. 

[d]  Parties. —  (1)  Tho  action  should 
be  brouglU;  by  the  legatee.  The  exec- 
utor of  tlio  "testator  is  not  a  proper 
party  plaintiff.  Pields'  Appeal,  36  Pa. 
11;  in  re  Conard's  Appeal,  33  Pa.  47. 
(2)  If  a  legatee  is  dead,  his  personal 
representative   is   the   proper   plaintiff. 
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Palm's  Estate,  13  Pa.  Super.  296.  (3) 
Terre-tenants,  grantees  of  a  devisee 
cliargeil  with  legacies,  must  bo  made 
jiarties,  under  the  Pennsylvania  prac- 
tice. .Jenkins  r.  Jenkins,  7  Pa.  246; 
McLanahan  v.  Wyant,  2  Penn.  &  W. 
(Pa.)    270. 

[e]  Decree.  — ■  Where  the  land 
charged  is  owned  by  several  persons 
in  distinct  portions,  the  orphans' 
court  should  not  decree  payment  by 
each  owner  of  his  proportion  accord- 
ing to  the  value  of  the  land  charged, 
but  should  direct  a  sale  of  the  land. 
In  re  Dcwarts'  Appeal,  70  Pa.  403.  See 
In  re  Eyre's  Appeal,  106  Pa.  184,  not 
deciding  whether  a  personal  judgment 
can  be  rendered. 
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CROSS-HEFERENCES: 
Assignment  for  the  Benefit  Creditors'  Suits; 

of  Creditors;  Fraudulent  Conveyances; 

Bankruptcy  Proceedings;  Insolvency; 

Banks  and"  Banking ;  Monopolies ; 

Receivers. 

Appellate  jurisdiction  over  cases  involving  a  franchise,  see  17 
Standard  Proc.  728,  note  45. 

For  forms,  see  9  Standard  Proc.  1281. 

Pleading  dissolution  of  corporations,  see  5  Standaed  Proc.  657. 

For  further  references  and  cross-references,  see  the  index  to  this 
work  and  cross-references  throughout  this  article. 

I.  DEFINITIONS  AND  DISTINCTIONS.  —  The  term  **  dissolu- 
tion "  as  applied  to  corporations,  technically  denotes  the  complete  de- 
struction and  death  of  a  corporation.^    The  term  is  sometimes  used  in 

1      Nelson   r    TTubbard,  96   Ala.   238,  |  plies  its  utter  extiiu-tinn   aiul   oMitera- 
40H    17  J,.  R.  A.  37«.  tion    as    a    body    capable    of    suing    or 


11   So.  42H,  17  L.  R 

fa]  Definitions.— (1)  "A  discussion 
of  a  corporation  within  the  contempla- 
tion of  tlic  law  is  the  death  of  the  cor- 
poration. It  means  a  disintefjration,  a 
separation,  a  Koing  out  of  business." 
Tliois  r.  Spokane  Falls  Gas  liight  Co., 
34    Wri'-h.    2?.,    29,    74    Pac.    1004.      (2) 


being  sued,  or  'n  wlinse  favor  obliga- 
tions exist  or  upon  which  liabilities  are 
imposed.  For  all  legal  purposes  the 
dissolution  is  the  death  of  the  corpora- 
tion; thereafter,  it  is  a  mere  non- 
enity."  Nelson  v.  Hubbard,  96  Ala. 
2:^S,   244,  11    So.  428,   17  L.  R.  A.   375. 


•'Tho"dis3o'iutio"n'of   a  corporation  im- I  (3)'ln  construing  a  statute,  it  was  held 
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othor  senses,  liowevor,-  but  in  this  article  the  term  will  be  used  in  the 
teehnieal  sense,  just  defined. 

The  windinij  up  of  a  corporation  is  the  process  of  settling  the  ac- 
counts anil  litpiidating  its  assets  for  the  purpose  of  making  destributioD 
anil  dissolving  it.^ 

There  is  a  distinrlion  between  a  dissolution  and  a  winding  up  of 
a  corporation.  A  corporation  may  be  wound  up  and  its  assets  dis- 
tributed without  destroying  its  corporate  existence,*  or  a  corporation 
may  be  di.ssolved  in  some  manner  authorized  by  law,  after  which  ita 
affaii-s  nuu'  be  settled  and  wound  up  and  its  assets  distributed."  Id 
such  case,  the  dissolution  of  a  corporation  connotates  the  liquidation 
and  distribution  of  the  assets.® 

II.  DISSOLUTION  OF  CORPORATIONS  AND  WINDING  UP 
WITHOUT  DISSOLUTION.  —  A.  Methods  of  Dissolving  Corpora- 
tions (lENEKALLY.  —  The  Only  modes  of  dissolving  a  corporation  known 
to  the  comuLon  law  or  in  the  absence  of  statute  are  dissolution  by  the 


that  by  "dissolution"  is  meant  the 
result  -n-bich  follows  the  expiration  of 
the  time  limited  by  its  charter,  or  the 
result  of  a  judgment  of  a  court  of 
competent  jurisdiction  declaring  the 
dissolution.  Lyons-Thomas  Ildw.  Co., 
V.  Perry  Stove  Mfg.  Co.,  86  Tex.  143, 
24  S.  W.  16,  22  L.  R.  A.  802. 

[b]  An  attempt  to  continue  the  cor- 
porate business  under  a  new  corporate 
entity  in  a  foreign  jurisdiction  is  not 
a  dissolution.  Parish  v.  Cieneguita 
Copper  Co.,  12  Ariz.  235,  100  Pac.  781. 

2.     See  infra,  this  note. 

[a]  "The  phrase  'dissolving  a  cor- 
poration' is  used,  sometimes,  as  syn- 
onvnioas  with  annulling  the  charter  or 
terminating  the  existence  of  the  cor- 
poration, and  sometimes  as  meaning 
merely  a  judicial  act  which  alienates 
the  property  and  suspends  the  business 
of  tho  ^corporation,  .without  terminating 
its  existence.  This  is  paralysis,  not  ne- 
crosis, a  suspension  of  corporate  action. 
not  a  cessation  of  corporate  life."  In 
re  Independent  Ins.  Co.,  1  Holmes  103, 
109.  13  Fed.  Cas.  No.  7.017. 

[b1  Illustration. — When  a  statute 
provides  that  a  corporation  is  dissolved 
if  it  becomes  insolvent,  or  refuses  or 
neglects  to  redeem  its  notes,  or  sus- 
pends business  for  a  year,  the  dissolu- 
tion is  only  quasi.  The  corporation  re- 
main? in  esse,  a  legal  entity,  though 
shorn  of  its  powers,  until  it  is  formally 
adjudged  to  be  dissolved.  Bank  of 
Niagara  v.  Johnson,  8  Wend.  (N.  Y.) 
645. 

[c]  Where   statute   makes   the  dls- 
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solution  of  a  corporation  a  condition 
precedent  to  the  enforcement  of  a 
shareholder's  liability,  the  dissolution 
in  the  sense  in  which  the  term  is  here 
used,  takes  place  when  the  corporation 
comes  into  a  condition  of  having  debts 
and  no  assets,  and  has  ceased  to  act 
and  exercise  its  corporate  functions,  or 
has  suffered  acts  to  be  done  which  end 
the  object  for  which  it  was  created. 
Central  Agri.  &  Mech.  Assn.  v.  Ala. 
Gold  Life  Ins.  Co.,  70  Ala.  120;  Knight 
&  Wall  Co.  V.  Tampa  Sand  Lime  Brick 
Co.,  55  Fla.  728,  740,  46  So.  285;  Gibbs 
V.  Davis,  27  Fla.  531,  552,  8  So.  633. 
See  also  Stoltz  v.  Scott,  23  Idaho  104, 
129  Pac.  340;  Brigham  v.  Nathan,  62 
Kan.  243,  G2  Pac  319.  under  statute. 

3.  Black's  L.  Diet. 

[a]  The  word,  "liquidation"  im- 
plies a  winding  up  of  the  affairs  of  a 
corporation.  Assets  Realization  Co.  V, 
Howard,  70  Mise.  651,  127  N.  Y.  Supp. 
798,   816. 

4.  Porter  v.  Industrial  Information 
Co.,  5  Misc.  262,  25  N.  Y.  Supp.  328. 

[a]  Accordingly,  a  court  without 
power  to  dissolve  a  corporation  may 
have  power  to  lay  hold  of  and  ad- 
minister the  property  of  an  insolvent 
corporation  for  the  benefit  of  its  credi- 
tors. See  Hirsch  v.  Independent  Steel 
Co.,  196  Fed.  104,  107;  Harrigan  v. 
Gilchrist,  121  Wis.  127,  99  N.  W.  909. 
And   see  infra,   IT,  K. 

5.  See  infra  V. 

6.  Farish  v.  Cieneguita  Copper  Co., 
12  Ariz.  235,  100  Pac.  781.  See  infra, 
V. 
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expiration  of  the  term  for  which  it  is  created/  by  the  death  of  all  its 
members,^  or  the  permanent  loss  of  an  integral  part,  without  which  the 
exercise  of  corporate  functions  cannot  be  exercised,^  by  act  of  the 
legislature,  where  power  is  reserved  for  that  purpose  or  there  is  no 
constitutional  inhibition/"  by  a  surrender  of  the  charter  or  corporate 
franchises,  accepted  by  the  government,^^  and  dissolution  by  a  forfei- 
ture of  the  franchise  or  charter  of  a  corporation.^^  No  other  method 
of  dissolution  exists  unless  provided  for  by  statute/^ 

B.  By  Expiration  of  Time.  —  On  the  expiration  of  the  term  for 
which  a  corporation  is  created,^'*  the  corporation  is  ipso  facto  dissolved, 
without  any  judicial  proceedings  or  judgment  of  dissolution,^^  unless 
there  is  some  statutory  provision  to  the  contrary.^^ 

C.  By  Loss  of  Integral  Part.  —  1.  Rule  Stated.  —  The  per- 
manent  loss  of  an  integral  part  of  a  corporation  without  whose  ex- 
istence the  functions  of  the  corporation  cannot  be  exercised  results  in 


7.  See  infra  II,   B. 

8.  See  infra  II,   C,  2. 

9.  See  infra  TI,    C. 

10.  See  infra,  II,  D. 

11.  See   infra,  II,  J. 

12.  See  infra,  TT,  K. 

13.  As  to  statutory  methods  of  dis- 
solution, see  infra,  IIj  K,  G,  a  to  c. 

14.  U.  S.— Swan  Land  &  Cattle  Co, 
V.  Frank.  148  U.  S.  608,  13  Sup.  Ct. 
691,  .37  L.  ed.  577.  Ala. — Anderson  v. 
Bucklev,  126  Ala.  62.3,  28  So.  729.  Cal. 
Nezik  r.  Cole  (Cal.  App.),  184  Pac.  523. 
Del. — Higgins  v.  Downward,  8  lloust. 
227,  14  Atl.  720,  32  Atl.  133,  40  Am. 
St.  Eep.  141.  Ga.— Venable  Bros.  r. 
Southern  Granite  Co.,  135  Ga.  508,  69 
S.  E.  822,  32  L.  E.  A.  (N.  S.)  446; 
Logan  V.  Westtrn  &  Af  R.  Co.,  87  Ga. 
533,  13  S.  E.  516.  Ind.— Clark  v. 
American  Cannel  Coal  Co.,  35  Ind. 
App.  65,  73  N.  E.  727.  Me.— Merrill  r. 
Suffolk  Bank,  31  Me.  57,  50  Am.  Dec. 
649.  Mass. — Crease  v.  Babcoek,  23 
Pick.  334,  34  Am.  Dec.  61.  Mich.— 
Brown  v.  Mesnard  Min.  Co.,  105  Mich, 
653,  53  N.  W.  1000.  Mo.— Bradley  v. 
Reppell,  133  Mo.  545,  552,  32  S.  W. 
645,  34  S.  W.  341,  54  Am.  St.  Rep.  685. 
Mont.— Barnes  v.  Smith,  48  Mont.  309, 
137  Pac.  541;  Gans  v.  Switzer,  9  Mont. 
408,  24  Pac.  18.  N.  Y.— People  v.  Bal- 
lard, 134  N.  Y.  269,  32  N.  E.  54,  17  L. 
R.  A.  737;  Sturges  v.  Vanderbilt,  73 
N.  Y.  384;  People  v.  Walker,  17  N.  Y. 
502.  N.  D. — Murphy  v.  Missouri  &  K. 
Land  &  I.  Co.,  28  N.  D.  519,  140  N.  W. 
957.  Tenn.— Parker  v.  Bethel  Hotel 
Co.,  96  Tenn.  252,  269,  34  S.  W.  209, 
31  L.  R.  A.  706;   La  Grange  &  M.   E. 


Co.  V.  Rainev,  7  Coldw.  420.  Tex.— 
Clark  v.  Brown  (Tex.  Civ.  App.),  108 
S.  W.  421.  Va.— Knights  of  Pythias 
r.   Weller,  93   Ya.   60.5,   25   S.   E.   891. 

Compare  Miller  v.  Newburg  Orrel 
Coal  Co.,  31  W.  Va.  836,  8  S.  .E.  600, 
applying  statute  as  fo  actions  for  pur- 
pose  of  winding   up   corporations. 

On  expiration  of  hank  charter,  see  4 
Standard   Proc.    47. 

[a]  Upon  the  expiration  of  the 
term,  the  corporation  ceases  to  be  a 
corporatiou  de  jure  et  de  facto,  for  the 
reason  that  there  is  no  law  in  force 
authorizing  its  existence,  and  no  law 
by  virtue  of  which  it  might  exist. 
Bradley  v.  Reppell,  133  Mo.  545,  652, 
32  S.  W.  645,  34  S.  W.  341,  54  Am. 
St.   Rep.   685. 

Manner  of  pleading  expiration  of 
charter,  see  5  Standard  Proc.  657. 

15.  Ind. — Clark  v.  Amorican  Cannel 
Coal  Co.,  35  Ind.  App.  65,  73  N.  E.  727. 
Mo. — Meramec  Spring  Park  Co.  v. 
Gibson,  268  Mo.  394,  402,  188  S.  W. 
170.  Mont. — Merges  r.  AUenbrand,  45 
Mont.  355,  123  Pac.  21.  N.  Y.— Stur- 
ges V.  Vanderbilt,  73  N.  Y.  384;  In  re 
Friedman,  177  App.  Div.  755,  164  N. 
Y.  Supp.  892.  N.  C— Asheville  Div, 
Xo.  Fifteen  V.  Aston,  92  N.  C.  578. 
Tex. — Clnrk  v.  Brown  (Tex.  Civ.  App.), 
108   S.   W.   421. 

[a]  No  judicial  detennination  of 
the  cxpiralion  of  the  period  limited 
for  its  existence  is  requisite.  Sturges 
V.   Vanderl.ilt,   73   N.   Y.   384. 

16.  Soo   the   statutes. 

Extension  of  corporate  existence,  see 
infra,  V,  C,  4. 
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its  dissolution."     No  jmljjinont  of  dissolution  is  necessary  to  accom- 
plisli  a  dissolution  when  the  dissolution  takes  place  in  this  iiianner.^^ 

2.  Death  of  Members.  —  ^Vhile  at  eomnion  law  the  death  of  all  its 
memhers  workcil  a  ilissi)luti()n  of  a  corporation/''  this  is  not  true  of 
pecuniary  or  business  corporations  of  the  present  time.'*^ 

3.  Reduction  in  Membership.  —  A  corporation  is  not  dissolved 
when  all  the  stock  comes  into  tiie  hands  of  a  less  number  of  stock- 
holders tlian  is  re([uired  by  law  in  the  formation  of  a  corporation,  as 
the  stock  nmy  be  transferred  and  the  requisite  membership  restored.^^ 


17.  U.  S. — Swan  Land  &  Cattle  Co. 
V.  Frank,  14S  U.  S.  l30S.  13  Sup.  Ct. 
691,  37  L.  ed.  577.  Me. — Penobscot 
Boom  Corp.  r.  Lamson,  16  Me.  224, 
231,  23  Am.*  Dec.  656.  Md.— Chesa- 
peake tS:  0.  Canal  Co.  v.  Baltimore  & 
O.  E.  Co.,  4  Gill  &  J.  1.  N.  Y.— Phil- 
ips r.  Wickham,  1  Paige  590,  Pa.— 
Lehigh  Bridge  Co.  v.  Lehigh  Coal  & 
Nav.  Co.,  4  Kawle  9,  23,  26  Am.  Dec. 
111.  Eng. — Kex  v.  Pasmore,  3  Term. 
Kep.   199.   245,  1   R.   R.   688. 

[a]  "If  a  corporation  consists  of 
several  integral  parts,  and  some  of 
those  are  gone,  and  the  remaining  parts 
have  no  power  to  supply  the  deficiency, 
the  corporation  is  dissolved."  Phil- 
ips V.  Wickham,  1  Paige  (N.  Y.)  590, 
596. 

18.  Chesapeake  &  O.  Canal  Co.  v. 
Baltimore  &  O.  E.  Co.,  4  Gill  &  J. 
(Md.)    1. 

19.  See  the  following  cases:  Ark. — 
Blackwell  v.  State,  36  Ark.  178.  Ga.— 
Mechanics'  Bank  v.  Heard,  37  Ga.  401. 
Mass. — Folger  v.  Columbian  Ins.  Co., 
99  Mass.  267,  96  Am.  Dec.  747.  Ohio. 
Mclntire  Poor  School  v.  Zanesville 
Canal  &  Mfg.  Co.,  9  Ohio  203,  34  Am. 
Dec.  436.  S.  D. — Dudley  v.  Dakota 
Hot  Springs  Co.,  11  S.  D.  559,  79  N. 
W.  839. 

See  infra,  II,  C,  2. 

20.  Boston  Glass  Manufactory  v. 
Langdon,  24  Pick.  (Mass.)  49,  35  Am. 
Dec.  292. 

[a]  Reason  of  Rule. — A  pecuniary 
o;  business  corporation  of  the  present 
time,  is  not  dissolved  by  the  death  of 
its  members,  as  the  shares  of  stock 
being  property,  pass  by  assignment,  be- 
quest or  descent,  and  must  ever  re- 
main the  property  of  some  persons, 
who  of  necessity  must  be  members  of 
the  corporation  as  long  as  it  may  ex- 
ist. Boston  Glass  Manufactory  v. 
Langdon,  24  Pick.  (Mass.)  49,  35  Am. 
Dec.   292. 
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[b]  The  Georgia  code,  however,  pro- 
vides that,  "Every  corporation  is  dis- 
solved— *  *  *  by  the  death  of  all 
its  members  without  provisions  for  a 
succession."      Ga.    Code,    1910,    §2241. 

21.  U.  S. — Panama  R.  Co.  v.  Curran, 
25(i  Pod.  768,  168  C.  C.  A.  114.  Ala.— 
First  Nat.  Bank  f.  Winchester,  119 
Ala.  168,  24  So.  351,  72  Am.  St.  Rep. 
904.  Ky. — Louisville  Banking  Co.  v. 
Eisenman,  94  Ky.  83,  21  S.  W.  531, 
1049,  42  Am.  St.  Rep.  335,  19  L.  R.  A. 
684.  La.— Mioton  v.  Del  Corral,  132 
La.  730,  61  So.  771.  Mass. — Russell  v.' 
M'Lellan,  14  Pick.  63.  Mich.— Lang 
V.  Lundy,  185  Mich.  390,  152  N.  W.  78. 
Mo.— Elliott  V.  Sullivan,  156  Mo.  App. 
496,  137  S.  W.  287.  Pa.— Com.  v. 
Monongahela  Bridge  Co.,  216  Pa.  108, 
04  Atl.  909,  8  Ann.  Cas.  1073.  Tenn.— 
Parker  v.  Bethel  Hotel  Co.,  96  Tenn. 
252,  269,  34  S.  W.  209,  31  L.  R.  A.  706. 
W.  Va.— Hurst  v.  Coe,  30  W.  Va.  158, 
3  S.  E.  564.  Wis.— Button  v.  Hoffman, 
61  Wis.  20,  20  N.  W.  667,  50  Am.  Rep. 
131. 

[a]  Though  liU  the  stock  of  a  cor- 
poration is  held  by  another  corpora- 
tion, it  continues  as  a  separate  legal 
entity.  S.  G.  V.  Co.  v.  S.  G.  V.  Co., 
264  Pa.    26.5,  107  Atl.  721. 

fb]  Effect. — (1)  When  reduced  to 
one  stockholder,  the  corporate  body  is 
said  to  be  in  abeyance  merely,  ready 
to  resume  active  functions  whenever, 
by  transfers  of  shares  to  others  by  the 
sole  owner,  it  again  becomes  a  body 
aggregate.  It  is  in  abeyance,  not  dis- 
solved. First  Nat.  Bank  v.  Winches- 
ter, 119  Ala.  168,  24  So.  351,  72  Am. 
St.  Rep.  904.  (2)  But  see  Newton 
Mfg.  Co.  V.  White,  42  Ga.  148,  159, 
hnldingi  that  the  fact  that  one  stock- 
holder owns  all  the  stock  does  not  de- 
prive him  of  the  use  and  rights  of  the 
charter,  or  of  the  right  to  carry  on 
business  under  the  name  adopted.  Nor 
does  this  fact,  if  he  goes  on  and  usee 
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4.  Nonelection  or  Resignation  of  Officers.  —  While  proper  officers 
may  be  necessary  to  enable  a  corporation  to  act,  t.^ey  are  not  essential 
to  its  validity,  and  the  failure  to  choose  officers  or  directors,--  or  the 
resignation  of  all  the  officers-^  does  not  ipso  facto  dissolve  a  corporation 
especially  when  the  offices  are  exercised  by  de  facto  officers,^*  or  when 
it  is  not  impossible  to  fill  the  offices.^^ 

5,  By  Insolvency  or  Bankruptcy  or  by  Loss  or  Sale  of  Property. — 
The  possession  of  property  is  not  essential  to  the  existence  of  a  corpor- 
ation.-^ An  assignment  of  all  its  property  to  pay  its  debts,  or  for  any 
other  purpose  cannot,  therefore  have  the  effect  of  dissolving-^  a  cor- 


such  name,  abate  suits  at  law  or  eq- 
uity filed  against  such  corporation,  al- 
though   individual    property. 

22.  Ala. — Curry  v.  Woodward,  53 
Ala.  371.  Ga. — Quitman  Oil  Co.  v. 
Peacock,  14  Ga.  App.  550,  81  S.  E.  908. 
Mass. — Packard  r.  Old  Colony  E.  Co., 
16S  Mass.  92,  46  N.  E.  433;  Boston 
Glass  Manufactory  v.  Langdon,  24 
Pick.  49,  35  Am.  Dec.  292;  Russell  v. 
McLellan,  14  Pick.  63.  Mich. — Simms 
r.  Eialv  Hdw.  &  Supply  Co.,  187  Mich. 
375,  153  N.  W.  821.  N.  J.— Hoboken 
Bldg.  Assn.  V.  Martin  13  N.  J.  Eq. 
427.  N.  Y.— Brock  v.  Poor,  216  N.  Y. 
387,  111  N.  E.  229.  Pa.— Lehigh 
Bridge  Co.  v.  Lehigh  Coal  &  Nav.  Co., 
4  Rawle  9,  26  Am.  Dec.  Ill;  Rose  v. 
Turnpike  Co.,  3  Watts  46.  Term.— 
Parker  v.  Bethel  Hotel  Co.,  96  Tenn. 
252,  269,  34  S.  W.  209,  31  L.  E.  A. 
706. 

[a]  A  board  of  directors  does  not 
form  an  "integral  part"  of  a  joint 
stock  corporation.  Parker  v.  Bethel 
Hotel  Co.,  96  Tenn.  252,  269,  273,  34 
S.  W.  209,  31   L.  R.  A.  706. 

[b]  The  corporation  is  dormant  (1) 
during  the  nonexistence  of  the  man- 
agers of  the  corporation  -and  its  fran- 
chises aro  suspended  for  want  of  means 
of  action,  but  the  capacity  to  restore 
its  functionaries  by  means  of  elections 
remains.  Rose  v.  Turnpike  Co.,  3 
Watts  (Pa.)  46.  (2)  Some  char- 
ters, however,  provide  that  on  failure 
to  elect  directors  at  the  prescribed 
time,  the  old  directors  shall  continue 
in  office  until  their  successors  are 
elected.  Parker  v.  Bethel  Hotel  Co., 
96  Tenn.  252,  269,  275,  34  S.  W.  209, 
31   L.   R.   A.   706. 

23.  Muscatine  Turn  Verein  r.  Funck, 
18    Iowa   469,    472. 

24.  Lehigh  Bridge  Co.  r.  Lehigh  Coal 
&  Nav.  Co.,  4  Kawie  (Pa.)  9,  26  Am. 
Dec.   111. 


25.  Higgins  v.  Downward,  8  Houst. 
(Del.)  227,  14  AtF.  720,  32  Atl.  133,  40 
Am.  St.  Rep.  141;  Lehigh  Bridge  Co. 
V.  Lehigh  Coal  &  Nav.  Co.,  4  Rawle 
(Pa.)    9,  26  Am.  Dec.  111. 

[a]  But  "even  the  want  of  officers 
and  the  want  of  power  to  elect  them, 
would  not  be  fatal  to  its  [the  corpora- 
tion's] existence.  It  has  a  potential- 
ity which  might,  by  proper  authority, 
be  called  into  action,  without  affecting 
the  identity  of  the  corporate  body." 
Boston  Glass  Manufactory  v.  Langdon, 
24  Pick.  (Mass.)   49,  35  Am.  Dec.  292. 

26.  See  infra,   this  section. 

27.  Ala. — Harton  v.  Johnston,  166 
Ala.  317,  51  So.  992.  lU.— People  V. 
Union  Gas  &  Elec.  Co.,  254  III.  395,  98 
N.  E.  768,  Ann.  Cas.  1916B,  201; 
Reiehwald  v.  Commercial  Hotel  Co.,  106 
111.  439,  451;  Bruffett  v.  Great  West- 
ern E.  Co.,  25  111.  353.  Ind.— De  Camp 
V.  Alward,  52  Ind.  468,  473.  la.— 
Beidenkopf  v.  Des  Moines  L.  Ins.  Co., 
160  Iowa  629,  142  N.  W.  434.  Mass.— 
Boston  Glass  Manufactory  r.  Langdon, 
24  Pick.  49,  35  Am.  Dec.  292.  Mo.— 
Kansas  City  Hotel  Co.,  v.  Sauer,  65 
Mo.  279.  Mont. — Forrester  v.  Butte  & 
M.  Consol.  Copper  &  Silver  Min.  Co., 
21  Mont.  544,  55  Pac.  229,  353.  Tenn. 
Parker  t\  Bethel  Hotel  Co.,  96  Tenn. 
252,  269,  34  S.  W.  209,  31  L.  E.  A.  706. 
W.  Va.— Law  v.  Rich,  47  W.  Va.  634, 
35  S.  E.  858. 

[a]  But  see  Van  Pelt  v.  Home  Bldg. 
&  Loan  Assn.,  87  Ga.  370,  13  S.  E.  574, 
liolding  that  by  a  sale  and  assignment 
of  all  its  claims  whereby  it  realizes  a 
fund  with  which  it  pays  off  all  its 
stockholders,  and  by  a  cessation  of 
business,  a  corporation  is  virtually  dis- 
solved and  is  incapable  of  prosecul  irig 
further  a  pending  action  on  a  bond 
assigned   after  tlio  action   was  brought. 

[h]  Sale  for  Purpose  of  Dissolu- 
tion.— (1)  ^incc    a    corporation    cannot 
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porntioii.  unless  statute  so  provides.-^  So  also,  while  an  insolvent, 
corporation  is  so  far  civilly  dead  that  its  property  may' he  administered 
as  a  trust  fund  for  tlie  henelit  of  its  creditors  and  stockholders,''^"  in- 
solvency iloes  not  ipso  facto  extiui^uish  tlie  legal  existence  of  a  cor- 
poration,^''  tliouixli.  hy  statute,  insolvency  may  be  a  ground  for  dissolu- 
tion."'^ 

Bankruptcy.  — An  adjudication  of  bankruptcy  does  not  dissolve  a 
corporation.  - 

6.  Sale  or  Loss  of  Franchises.  —  By  the  sale  of  a  franchise  to  be  a 
corporation,^^  or  by  the  seizure  and  sale  thereof  on  a  mortgage  fore- 
closure,^* pursuant  to  legislative  authority,  a  corporation  is  dissolved. 
But  a  judgment  excluding  a  corporation  from  a  special  franchise  does 
not  dissolve  it.^° 

D.  By  Legislative  Act.  —  While  the  parliament  of  England  is 
said  to  be  omnipotent  and  to  have  power  to  annul  the  franchises  of 


cease  to  exist  by  its  own  will  (see 
infra,  II,  E  and  J)  it  cannot  do  so 
indirectly,  by  selling  its  property  in 
order  to  deprive  itself  of  its  corporate 
existence.  (2)  While  the  stockholders 
who  consent  to  the  transfer  may  be 
estopped  by  their  acts,  those  who  do 
not  consent  may  object  and  the  state 
can  demand  that  those  who  commit  the 
wrong  shall  make  restitution.  People 
r.  Ballard,  134  N".  Y.  269,  295,  32  N. 
E.  54,  17  L.  R.  A.  737. 

28.  See  the  statutes,  and  White 
Mts.  R.  R.  V.  White  Mts.  R.  R.,  50  N. 
H.  50. 

29.  GraLam  v.  La  Crosse  &  M.  R. 
R.  Co.,  102  U.  S.  148,  26  L.  ed.  106, 
explained  in  Hollins  v.  Briorfield  Coal 
&  Iron  Co.,  150  U.  S.  371,  383,  14  Sup. 
Ct.  127,  37  L.  ed.  1113.  See  infra,  11, 
K,  4,  b,  (1). 

30.  XT.  S.— Easton  v.  Iowa,  188  IT.  S. 
220,  235,  23  Sup.  Ct.  288,  47  L.  ed.  452; 
Adams  v.  Kehlor  Milling  Co.,  35  Fed. 
433.  D.  C— Fields  v.  United  States, 
27  App.  Cas.  433.  Ma^s. — Coburn  v. 
Boston  Papier  Mlache  Mfg.  Co.,  10  Gray 
243;  Boston  Glass  Manufactory  v. 
Langdon,  24  Pick.  49,  35  Am.  Dec.  292. 
Mich. — People  v.  Bank  of  Pontiac,  12 
Mich.  527.  Mo.— Ready  v.  Smith,  170 
Mo.  163,  70  S.  W.  484.  Mont.— Gans 
r.  Switzer,  9  Mont.  408,  417,  24  Pac  18. 
N.  J.— State  V.  Board  of  R.  R. 
Comrs.,  41  N.  .1.  L.  235.  N.  Y.— Moran 
r.  Lydecker,  27  Hun  582,  11  Abb.  N. 
C.  298.  Tex.— Island  City  Sav.  Bank 
V.  Sachtleben,  67  Tex.  420,  425.  3  S. 
W.  733;   Espuela  Land  &  C.  Co.  V.  Bin- 
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die,  5  Tex.  Civ.  App.  18,  23  S.  W.  819. 
Va. — Shenandoah  Valley  R.  Co.  v. 
Griffith,  76  Va.  913.  W.  Va.— Weig- 
land  V.  Supply  Co.,  44  W.  Va.  133,  28 
S.   E.   803. 

See  5   Standard   Proc.  553,  716. 
Dissolution  by  insolvency  within  stat- 
utes    making     dissolution    a     condition 
precedent  to  the  enforcement  of  stock- 
holder's liability,  see  supra,  I,  note  2. 

31.  See  5   Standard  Proc.  717. 

32.  ■  Holland  v.  Heyman,  GO  Ga.  174, 
178;  Gallagher  v.  Asphalt  Co.,  65  N. 
J.  Eq.  258,  280,  55  Atl.  259. 

[a]  "It  is  not  the  purpose  of  the 
bankrupt  law  to  dissolve  corporations. 
The  assets  are  seized,  but  the  fran- 
chise is  spared.  'Your  money,'  not 
'your  life,'  is  the  demand  made  by  the 
bankrupt  act."  Holland  v.  Heyman, 
60  Ga.  174,  180. 

33.  Ind. — ^Bank  of  Vincennes  v. 
State,  1  Blackf.  267,  12  Am.  Dec.  234. 
Tenn. — State  v.  U.  S.  Grant  Univer- 
sity, 115  Tenn.  238,  90  S.  W.  294. 
Wis.— Combes  v.  Kcyes,  89  Wis.  297, 
311,  62  N.  W.  89,  46  Am.  St.  Rep.  839, 
27  L.  R.  A.  369. 

34.  White  Mts.  R.  R.  v.  WWte  Mts. 
R.  R.,  50  N.  IT.  50. 

fa]  An  Illegal  and  fraudulent  sale 
does  not  work  a  dissolution  of  a  cor- 
poration under  a  statute  providing  for 
dissolution  by  a  mortgage  sale  of  its 
franchises  and  property.  White  Mts. 
R.  R.  V.  White  Mountains  R.  R.,  50 
N.  H.   50. 

35.  Yore  v.  Superior  Court,  108  Cal. 
431,   41    Pac.   477. 
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corporations,^®  the  legislatures  of  the  various  states  and  eonofress  are 
forbidden  to  pass  laws  impairing  the  obligation  of  contract,^^  and  as 
the  charter  of  a  corporation  is  a  contract,^^  it  follows  that  private 
corporations  cannot  be  dissolved  in  this  country  by  the  act  of  the 
legislature,  without  their  consent,  unless  the  right  to  do  so  has  been 
reserved  in  the  charter,  or  in  the  statutes  or  constitution  which  form 
a  part  of  the  charter.^^  However,  when  the  power  has  been  reserved, 
a  corporation  may  be  dissolved  or  its  charter  repealed  by  legislative 
enactment.^"  In  such  case,  the  legislature,  according  to  some  authori- 
ties, is  the  judge  as  to  whether  there  are  sufficient  grounds  to  warrant  a 
forfeiture.  It  is  not  necessary  that  the  abuse  of  the  charter  be  judi- 
cially ascertained  to  enable  the  legislature  to  act.*^  Opposed  to  these 
authorities,  some  courts  hold  that  it  is  a  judicial  question  rather  than 
a  legislative  question  whether  a  violation  of  a  corporate  charter  is  a 
cause  of  forfeiture,  and  the  charter  cannot  be  repealed  until  the  viola- 
tion has  been  made  to  appear  by  some  proper  judicial  proceeding.*- 
If  the  legislature  reserves  the  right  of  repeal  at  its  pleasure  without 


36.  See-  Boston  Glass  Manufactory 
V.  Langdon,  24  Pick.  (Mass.)  49,  35 
Am.  Dec.  292. 

37.  See  the  constitutions. 

38.  See  Trustees  of  Dartmouth  Col- 
lege V.  Woodward,  4  Wheat.  (U.  S.) 
518,  4  L.  ed.  C29. 

39.  TJ.  S. — Greenwood  v.  Union 
Freight  R.  Co.,  105  U.  S.  13,  26  L.  ed. 
961;  Lothrop  v.  Stedman,  13  Blatchf. 
134,  15  Fed.  Cas.  No.  8,519.  lU. 
Bruffett  f.  Great  Western  R.  Co.,  25 
111.  353.  Me. — Penobscot  Boom  Corp. 
r.  Lamson,  16  Me.  224,  231,  23  Am. 
Dec.  656. 

40.  XT.  S. — Greenwoocl  v.  Union 
Freight  R.  Co.,  105  U.  S.  13,  26  L.  ed. 
961  ;  Lothrop  v.  Stedman,  13  Blatchf. 
134,  15  Fed.  Cas.  No.  8,519.  la.— Min- 
ors' Bank  v.  United  States,  1  Gr.  55.?. 
Mass. — Thornton  v.  Marginal  Freight 
Ry.  Co.,  123  Mass.  32;  Folger  v.  Co- 
lumbian Ins.  Co.,  on  Mass.  267,  96  Am. 
Dec.  747.  Mich.— Flint  &  F.  Plank  Rd. 
Co.  V.  Woodhull,  25  Mich.  99.  N.  C. 
Western  North  Carolina  R.  R.  Co.  r. 
Rollins,  82  N.  C.  52.''..  Tenn.— Parker 
r.  Bethel  Hotel  Co.,  06  Tenn.  252,  260, 
276.    34    S.    W.    200,    31    L.   R.    A.    700. 

fa]  "By  legislative  onartment 
within  constitutional  authority."  a 
corporation  may  be  dissolved.  Swan 
Tyand  &  Cattle'  Co.  r.  Frnnk.  l4S  1'. 
S.  608,  611,  13  Sup.  a.  691,  37  L.  ed. 
577. 


[b]  But  congress  cannot  dissolve  a 
corporation  created  by  a  state.  Hol- 
land V.  Heyman,   60  Ga.  174. 

41.  la. — Miners'  Bank  v.  United 
States,  1  G.  Gr.  553,  563.  Mass. 
Crease  v.  Babcock,  23  Pick.  334,  34 
Am.  Dec.  61.  Pa.— Erie  &  N.  E.  R. 
Co.  V.  Casey,  26  Pa.  287. 

[a]  Reason  of  the  Rule. — No  judi- 
cial trial  is  necessary  to  determine 
whether  there  has  been  an  abuse  or 
misuse  of  the  corporate  franchises,  for 
if  the  rule  were  otherwise,  when  the 
abuse  is  judicially  ascertained,  the  cor- 
poration is  dissolved,  and  its  charter 
adjudged  forfeited,  and  there  would 
be  nothing  for  the  legislature  to  for- 
feit, or  repeal.  Erie  &  N.  E.  R.  Go. 
V.  Casey,  26  Pa.  287,  302. 

fbl  Review  of  Legislative  Act. 
fl)  Some  courts  hold  that  the  acta  of 
the  legislature  in  such  case  in  declar- 
ing a  forfeiture  cannot  be  collaterally 
questioned  by  any  court  (Miners'  Bank 
r.  United  States,  1  G.  Gr.  [Iowa]  553, 
564),  though  (2)  others  hold  that  the 
logislative  conclusions  on  questions  of 
fact  may  be  reviewed.  Erie  &  N.  E. 
R.  Co.  r.  Casey,  26  Pa.  287,  302. 

42.  TT.  S.— ■Haltimore  r.  Pittsburg 
Sc  C.  R.  Co.,  1  Abb.  9,  2  Fed.  Cas.  No. 
S27.  Mich.— Flint  &  F.  Plank  Road  Co. 
r.  Woodhull,  25  Mich.  99,  12  Am.  Rep. 
233.  Ohio. — State  r  Granville  Alex- 
andrian Soc,  11  Ohio  1. 
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ooiulitions  or  rostrictions  limiliiii;:  the  power,   it  has  tlio  ri^ht  to  ex- 
ercise its  power  suiuiuarily  and  at  will.'' 

E.  Ipso  Facto  Fohfeitukes  and  DissoiiUTiON.  —  Thoupli  ordinar- 
ily a  forfeiture  of  a  ei)ri)orate  charter  does  not  take  place  ipso  facto 
upon  the  inisus(>r  or  iionuser  of  corporate  powers,^*  it  cannot  be  denied 
that  the  letrislatnre  has  ]>ower  to  provide  that  a  corporation  may  lose 
its  cori>orate  existence  witliout  the  intervention  of  the  courts  by  any 
omission  of  duty  or  default  as  to  limitations  imposed.''^'  Whether  the 
legislature  so  intends  in  any  case  depends  upon  the  language  used.** 
It  requires  strong  language  to  authorize  a  court  to  hold  that  the  legis- 
lature intended  to  dispense  with  judicial  proceedings.*^  And  a  statute 
will  be  construed  against  an  ipso  facto  forfeiture  if  the  language  is 
fairly  suseejitilile  of  sueli  interpretation.*^  These  statutes  sometimes, 
however,  instead  of  providing  for  a  forfeiture  of  the  corporate  charter, 


43.  Lothropr.  Stedman,  13  Blatchf. 
134,  15  Fed.  Cas.  No.  S,ol9;  Baltimore 
i\  Pittsburg  &  C.  R,  Co.,  1  Abb.  9,  2 
Fed.    Ca?.    Xo.    827. 

[a]  Review  of  Legislative  Act. — In 
such  case,  the  action  of  the  legisla- 
ture, being  regarded  as  legislative 
rather  than  judicial  cannot  be  reviewed 
by  courts  unless  exercised  so  wanton- 
ly and  causelessly  as  to  violate  the 
principles  of  natural  justice.  Lothrop 
V.  Stedman,  13  Blatchf.  134,  15  Fed. 
Cas.  Xo.  8,519. 

44.  As  to  necessity  for  judgment 
of  forfeiture,  see  infra,  II,  K,  1. 

45.  Cal.— Kaiser  Land  &  Fruit  Co. 
r.  Currv,  155  Cal.  63S,  103  Pac.  341. 
N.  Y.— Brooklyn  Steam  Transit  Co.  r. 
Brooklyn,  78  N.  Y.  524.  Wash.— Haw- 
ley  V.  Bonanza  Queen  Min.  Co.,  61 
Wash.    90,    111    Pac.    1073. 

[a]  Compare  Vermont  &  C.  R.  Co. 
f.  Vermont  Cent.  R.  Co.,  34  Vt.  1,  56, 
holding  that  when  the  legislature  pre- 
scribes the  elements  which  shall  op- 
erate as  a  forfeiture,  it  is  an  open 
question  which  a  party  has  a  right 
to  contest  whether  such  elements  ex- 
ist or  not.  Unless  the  legislature  un- 
dertake to  declare  a  forfeiture  upon 
facts  that  have  already  occurred,  it 
appertains  to  the  judicial  department 
to  determine  whether  such  forfeiture 
has    been    incurred. 

46.  Brooklyn  Steam  Transit  Co.  v. 
Brooklyn,  78  "n.  Y.  524.  See  Rossi  v. 
Caire,  174  Cal.  74,  161  Pac.  1161. 

47.  New  York  &  L.  I.  Bridge  Co. 
V.  Smith,  148  N.  Y.  540,  42  N.  E. 
1088. 


See  the  following  cases,  under  stat- 
utes providing  for  ipso  facto  dissolu- 
tion: Cal. — Rossi  V.  Caire,  174  Cal.  74, 
161  Pac.  IIGI;  Aalwyn's  Law  Inst.  v. 
Martin,  173  Cal.  21,  159  Pac.  158.  Del. 
Harned  v.  Beacon  Hill  Real  Estate 
Co.,  9  Del.  Ch.  232,  80  Atl.  805.  Mo. 
Ford  v.  Kansas  City  &  I.  Short  Line 
R.  Co.,  52  Mo.  App.  439.  N.  J.— See 
Elizabethtown  Gas-Light  Co.  v.  Green, 
46  N.  J.  Eq.  lis,  127,  18  Atl.  844. 
Ore. — Klamath  Lumber  Co.  v.  Bamber, 
74  Ore.  2S7,  142  Pac.  359,  145  Pac. 
650.  Tex.— Galveston,  H.  &  S.  A.  Ry. 
Co.  V.  State,  81  Tex.  572,  17  S.  W. 
67.  Va. — Silliman  v.  Fredericksburg, 
0.  &  C.  R.  Co.,  27  Gratt.  (68  Va.) 
119.  Wash. — Hawley  v.  Bonanza 
Queen  Min.  Co.,  61  Wash.  90,  111  Pac. 
1073. 

48.  Kaiser  Land  &  Fruit  Co.  V. 
Curry,  155  Cal.  63S,  103  Pac.  341;  El- 
liott's Knob  Iron,  Steel  &  Coal  Co.  t?. 
State  Corp.  Commission,  123  Va.  63, 
96  S.  E.  353.  See  the  following  cases: 
U.  S.— Wallamet  Falls  C.  &  L.  Co.  v. 
Kittridge,  5  Sawy.  44,  29  Fed.  Cas. 
No.  17,105,  under  statute  providing 
corporate  powers  should  cease.  N.  T. 
New  York  &  L.  T.  Bridge  Co.  V.  Smith, 
148  N.  Y.  540.  42  N.  E.  1088,  under 
statute  providing  the  corporate  privi- 
leges should  be  null  and  void.  Tex. 
Galveston,  IT.  &  S.  A.  Ry.  Co.  v.  State, 
81  Tex.  572,  596,  17  S.  W.  67,  under 
statute  providing  the  charter  "shall 
be  forfeited."  Wis. — Stolze  v.  Mani- 
towoc Terminal  Co.,  100  Wis.  208,  75 
N.  W.  987,  under  statute  providing 
corporation  shall  be  adjudged  to  be 
dissolved. 
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merely  provide  for  the  forfeiture  of  the  right  to  do  business,  and  to 
prosecute  and  defend  suits  as  such.^^ 

F.  By  Consolidation  and  Merger.  —  The  consolidation  or  merger 
of  corporations  may  work  a  dissolution  of  the  consolidating  corpora- 
tions.^" 

G.  By  Receivership.  —  "While  the  appointment  of  a  receiver  to 
take  and  distribute  all  the  property  of  a  corporation*  may  be  called 
a  virtual  dissolution  of  the  corporation,^^  and  may  in  its  ultimate  ele- 
ments be  the  civil  death  of  the  corporation,^-  a  receivership  does  not 
work  a  technical  dissolution  of  a  corporation.^^ 

H.  By  Federal  Control.  —  Notwithstanding  the  assumption  of 
control  of  a  public  utility  by  the  government  in  time  of  war,  the  carrier 
corporation  continues  as  a  legal  entity  capable  of  bringing  and  defend- 
ing suits.^* 

I.  By  Act  of  Corporation  Commissioner.  —  A  commissioner  of 
corporations  has  no  power  to  dissolve  a  corporation.''^ 


49.  Canadian  Country  Club  v.  John- 
son (Tex.  Civ.  App.),  170  S.  W.  835; 
Favorite  Oil  Co.  v.  Chaison  Townsite 
Co.    (Tex.   Civ.   App.),    162   S.   W.   423. 

Remedy  of  stockholder  in  such  case, 
see  infra,  II,  K,  4,  b,  (I),  (B). 

50.  Effect  of  consolidation  on  rem- 
edies and  pending  actions,  see  infra, 
VIII. 

51.  Folger  v.  Columbian  Ins.  Co., 
99  Mass.  267,  276,  96  Am.  Dec.  747; 
Kincaid  v.  Dwindle,  59  N.  Y.  54^; 
Verplanck  v.  Mercantile  Ins.  Co.,  2 
Paige    (N.  Y.)    438,  452. 

52.  State  v.  People's  United  States 
Bank,   197   Mo.  574,  597,  94  S.  W.  953. 

[a]  Thus,  where  a  corporation  like 
a  building  and  loan  association  has 
no  capital  except  such  as  is  derived 
from  its  members,  and  where  all  its 
affairs  must  necessarily  cease  and  its 
membership  necessarily  be  released 
from  all  oblij?ations  to  the  association 
except  for  the  purpose  of  liquidation, 
the  result  of  the  appointment  of  a  re- 
ceiver is  nothing  short  of  a  complete 
dissolution.  Union  Sav.  &  Inv.  Co.  v. 
District  Court,  44  Utah  397,  140  P&c. 
221,    Ann.   Cas.    1917A,   821. 

53.  Colo. — Jones  v.  Bank  of  Lead- 
villo,  10  Colo.  464,  17  Pac.  272.  Conn. 
Butler  V.  Beach,  82  Conn.  417,  74  Atl. 
74S;  Wilcox  V.  Continental  L.  Ins.  Co., 
.56  Conn.  468,  16  Atl.  244;  National 
Pahf|uior|ue  Bank  r.  First  Nat.  Bank, 
.'?6  Conn.  325.  HI.— City  Tns.  Co.  v. 
rommercial  Bank,  68  lli.  348.  Mass. 
Folgcr  V.  Columbian  Ins.  Co.,  99  Mass. 


267,  96  Am.  Dec.  747.  Mo.— State  v. 
People's  United  States  Bank,  197  Mo. 
574,  597,  94  S.  W.  953;  Thompson  v. 
Greeley,  107  Mo.  577,  17  S.  W.  962; 
Heath  v.  Missouri,  K.  &  T.  Ey.  Co., 
83  Mo.  617.  N.  J.— Linn  V.  Joseph 
Dixon  Crucible  Co.,  59  N.  J.  L.  28,  35 
Atl.  2;  Kirkpatrick  v.  State  Board  of 
Assessors,  57  N.  J.  L.  53,  29  Atl.  442. 
N.  Y.— Decker  v.  Gardner,  124  N.  Y. 
334,  26  N.  E.  814,  11  L.  R.  A.  480; 
Kincaid  v.  Dwinelle,  59  N.  Y.  548; 
Iletzel  V.  Tannehill  Silver  Min.  Co.,  4 
Abb.  N.  C,  40;  People  v.  New  York 
City  Ry.  Co.,  107  N.  Y.  Supp.  247. 
Ohio.— State  v.  Merchant,  37  Ohio  St. 
251.  S.  C— Ah  reus  v.  State  Bank,  3 
S.  C.  401.  Tex.— City  Water  Co.  v. 
State,  88  Tex.  600,  32  S.  W.  1033; 
Moseby  v.  Burrow,  52  Tex.  896. 
Wash. — Allen  v.  Olympia  Light  &  P. 
Co.,  13   Wash.  307,  43   Pac.  55. 

[a]  The  corporation  may  legally 
resume  business  under  its  original 
charter,  after  its  debts  have  been  paid, 
the  necessary  capital  restored  and  the 
receiver  discharged.  Thompson  17. 
Greeley,  107  Mo.  577,  17  S.  W.  962. 

Does  not  affect  capacity  to  be  sued, 
see  5   Standard   Proe.  SSS. 

54.  Postal  Tel.-Cable  Co.  v.  Call, 
255  Fed.  850,  167  C.  C.  A.  178;  Mc- 
Gregor V.  Great  Northern  Ry.  Co.  (N. 
D.),  172  N.  W.  841,  4  A.  L.  R.  1635, 
1639. 

As  to  effect  of  such  control  see  the 
title,  "War." 

55.  Farrar  v.  Pillsbury,  217  Masf. 
330,  335,  104  N.  E.  737. 
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J.  "Ry  Surrexper  of  Charter  or  Votatntary  Dissolution.  —  1. 
In  General.  —  A  corporation  may  be  dissolved  by  a  surrender  of  it3 
oliartor  or  franchises,  accepted  liy  the  state/'"  To  accomplish  the  dis- 
solution,  the  state  nuist   accept  the  surrender."     An   acceptance  is 


56.  U.  S.— Swan  Land  &  Cattle  Co. 
r.  Frank,  14S  U.  S.  (503,  Gil,  13  Sup. 
Ct  O'.'l,  37  L.  od.  577;  Mumma  V.  Po- 
tomac Co.,  8  ret.  281,  8  L.  ed.  945. 
Ark.— Freeo  A'alley  R.  Co.  v.  Hodges, 
105  Ark,  314,  151  S.  W.  281.  Ga. 
Code,  1910,  §2241;  Mechanics'  Bank 
V.  Heard,  37  Ga.  401.  Md.— Chesa- 
peake &  0.  Canal  Co.  v.  Baltimore  & 
O.  R.  Co.,  4  Gill  &  J.  1.  Mass.— Stone 
V.  Franiingham,  109  Mass.  303;  Folger 
r.  Columbian  Ins.  Co.,  99  Mass.  267, 
96  Am.  Dec,  747.  Minn.— Beyer  v. 
Woolpert,  99  Minn.  475,  109  N.  W. 
1116.  Mo. — Moore  v.  Whitcomb,  48 
Mo.  543.  N.  Y.— Slee  v.  Bloom,  19 
Johns.  456,  10  Am.  Dec.  273.  Tenn. 
Parker  v.  Bethel  Hotel  Co.,  96  Tenn. 
252,  269,  34  S.  W.  209,  31  L.  R.  A. 
706.  W.  Va. — Law  v.  Rich,  47  W.  Va. 
634,  35  S.  E.  858.  Wis.— Combes  v. 
Keyes,  89  Wis.  297,  62  N.  W.  89,  46 
Am.  St.  Rep.  839,  27   L.  R.  A.  369. 

Court  Cannot  Accept  Surrender. 
See  infra,  this  section. 

[a]  To  the  state  only  can  the  sur- 
render be  made.  People  v.  New  York 
City  Ry.  Co.,  107  N.  Y.  Supp.  247,  253. 

fb]  A  non-user  of  corporate  fran- 
chises is  not  equivalent  to  a  surren- 
der. That  can  only  be  done  by  deed 
to  the  state.  University  of  Maryland 
V.  Williams,  9  Gill  &  J.  (Md.)  365,  31 
Ajn.  Dec.   72. 

[c]  But  a  surrender  will  "be  pre- 
sumed when  a  corporation  had  been 
stripped  of  all  its  property  and  for 
many  years  had  failed  to  exercise  any 
corporate  franchise  or  elect  any  offices 
in  the  state,  or  kept  any  office  therein. 
Combes  v.  Keves,  89  Wis.  297,  311,  62 
N.  W.  89,  46  Am.  St.  Rep.  839,  27  L. 
E.   A.   369,   twenty-six  years. 

[dl  Who  May  Surrender. — All  the 
stockholder's  uniting  may  surrender 
the  franchises  of  a  corporation  and 
work  its  dissolution.  But  a  portion 
of  them  cannot  do  SO  unless  statute 
so  provides.  Denike  r.  New  York  & 
R.  Lime  &  Cement  Co.,  80  N.  Y.  599, 
605. 

[el  A  consolidation  of  corporation 
amounts  to  a  surrender  of  the  old  char- 
ters by  the  companies,  the  acceptance 
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tliercof  by  the  legislature  and  the  for- 
mation of  a  now  corporation.  State 
V.  Bailey,  16  Ind.  46,  51,  77  Am.  Dec. 
405.  As  to  consolidation,  sco  infra, 
VIII. 

Sal6  of  corporate  franchises,  see  su- 
pra, II,  C,  6. 

57.  U.  S. — Taylor  v.  Holmes,  14 
Fed.  49S.  Ga. — Mechanics'  Bank  v. 
Heard,  37  Ga.  401.  But  compare  Cen- 
tral R.  &  Banking  Co.  v.  State,  54  Ga. 
401.  Mass. — Boston  Glass  Manufac- 
tory V.  Langdon,  24  Pick.  49,  35  Am. 
Dec.  292.  Mich. — Simms  v.  Bialy 
Ildw.  &  Supply  Co.,  187  Mich.  375,  153 
N.  W.  821.  Minn. — Beyer  v.  Wool- 
port,  99  Minn.  475,  109  N.  W.  1116. 
N.  Y.— Bradt  v.  Benedict,  17  N.  Y. 
93,  99;  New  York  Marbled  Iron  Wki. 
r.  Smith,  4  Duer  362.  R.  I.— Wilson 
V.  Proprietors  of  Central  Bridge,  9  R. 
I.  590.  Tenn. — Norris  v.  Smithville,  1 
Swan  164.  Wis. — Combes  v.  Keyes,  89 
Wis.  297,  311,  62  N.  W.  89,  46  Am.  St. 
Eep.  839,  27  L.  E.  A.  369. 

fa]  A  corporation  cannot  cease  to 
exist  of  its  own  will.  Luehrmann  V. 
Lincoln  Trust  &  Title  Co.  (Mo.),  192 
S.  W.  1026;  People  v.  Ballard,  134  N. 
Y.  269,   32  N.  E.   54,   17  L.   R.  A.   737. 

[b]  Rationale  of  Rule. — The  sur- 
render of  the  charter  must  be  accepted 
by  the  state  to  accomplish  a  dissolu- 
tion of  the  corporation.  "Charters 
are  in  many  respects  compacts  between 
the  government  and  the  corporators. 
And  as  the  former  cannot  deprive  the 
latter  of  their  franchises  in  violation 
of  the  compact,  .so  the  latter  cannot 
put  an  end  to  the  compact  without 
tho  consent  of  the  former.  It  is  equal- 
ly obligatory  on  both  parties.  The 
surrender  of  a  charter  can  only  he 
made  oy  some  formal  solemn  act  of 
the  corporation;  and  it  will  be  of  no 
avail  until  accepted  by  the  govern- 
ment. There  must  be  the  same  agree- 
ment of  tho  parties  to  dissolve,  that 
there  was  to  form  the  compact.  It  is 
the  acceptance  which  gives  efficacy  to 
the  surrender.  The  dissolution  of  a 
corporation,  it  is  .'aid,  extinguishes  all 
its  debts.  The  power  of  dissolving  it- 
self -by  its  own  act,  would  be  a  danger- 
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necessary,  accordincr  to  the  -u-eisrht  of  authority,  whether  the  corpora- 
tion exercises  functions  or  renders  services  of  a  public  character,  as 
in  the  case  of  railroad  corporations,^^  or  whether  it  be  a  private  cor- 
poration,^^ though  some  authorities  hold  that  the  consent  of  the  state 
is  not  necessary  in  the  latter  case.^° 

The  assent  of  the  state  need  not  follow  the  surrender,  however.  It 
may  be  given  in  advance,^^  and  nwy  be  given  or  evidenced  by  a  gen- 
eral statute  authorizing  voluntary  dissolution.^^  When  the  subject  is 
governed  by  statute,  the  method  prescribed  is  exclusive,^^  and  the  pro- 
ceedings must  be  in  strict  pursuance  to  the  statutory  requirements.^* 

2.  Extrajudicial  Proceeding's.  —  a.  In  General.  —  To  effect  a  vol- 
untary dissolution  of  a  corporation,  no  judicial  proceedings  or  judg- 
ment of  dissolution  is  necessary ,^^  or  proper,^®  unless  authorized  and 


ous  power,  and  one  which  cannot  be 
aupposed  to  exist."  Boston  Glass 
Manufactory  -t-.  Langdon,  24  Pick. 
(Mass.)  49,  35  Am.  Dec.  292.  It  must 
be  noted  fhat  one  reason  given  in 
this  case,  that  the  dissolution  extin- 
guishes corporate  debts,  is  not  true 
under  the  modern  practice.  See  infra, 
IV,  A. 

58.  Attorney  General  v.  Superior 
&  St.  C.  R.  Co.,  93  Wis.  604,  67  N.  W. 
1138. 

[a]  As  Affected  by  Character  of 
Corporation. — In  all  cases,  where  the 
consideration  for  the  grant  of  corpo- 
rate privileges  is  the  performance  of 
certain'  functions  and  the  rendition  of 
services  of  a  public  character,  as  in 
the  case  of  a  railroad  corporation  or 
tho  like,  the  consent  of  tlie  state  in 
some  form  is  essential  to  its  dissolu- 
tion, and  very  many  cases  hold  that 
the  consent  of  the  state  "is  essential 
in  all  cases  of  dissolution  by  surren- 
der by  private  companies."  Attorney 
General  v.  Superior  &  St.  C.  R.  Co., 
93  Wis.  604,  67  N.  W.  1138. 

59.  Mass. — Boston  Glass  Manufac- 
tory 17.  Langdon,  24  Pick.  49,  35  Am. 
Dec.  292.  Minn. — Beyer  v.  Woolpcrt, 
99  Minn.  475,  109  N.  W.  1116.  Wis. 
Attornev  General  17.  Superior  &  St.  C. 
R.   Cn.,'9?,   Wis.   604,   67   N.   W.   1138. 

fa]  The  cases  holding  that  the  con- 
Bent  of  the  state  is  not  necessary  "are 
not  well  considered,  and  are  unsound 
in  principle."  Bevcr  v.  Woolpcrt,  99 
Minn.   475,   109   N."  W.    1116. 

60.  Merchants'  &  Planters'  Line  v. 
Wapaner,  71  Ala.  581.  See  People  f. 
College  of  California,  38  Cal.  166;  La 
Grange  &  M.  R.  Co.  V.  Rainey,  7 
Coldw.    (Tenn.)   420. 

25 


61.  Wilson  V.  Proprietors  of  Cen- 
tral Bridge,  9  R.  I.  590,  599. 

62.  Beyer  v.  Woolpert,  99  Minn. 
475,   109   N.  W.   1116. 

63.  Kohl  V.  Lilienthal,  .181  Cal.  378, 
387,  20  Pac.  401,  22  Pac.  689,  6  L.  R. 
A.  520;  Hitch  v.  Hawley,  132  K  Y. 
212,  30  N.  E.  401.  See  Calkins  V. 
Bump,  120  mch.  335,  79  N.  W.  491. 

64.  Cal. — In  re  Balfour  &  Garrette, 
14  Cal.  App.  261,  111  Pac.  615.  N.  Y. 
In  re  Dolgeville  Elec.  L.  &  P.  Co., 
160  N.  Y.  500,  55  N.  E.  287;  Matter 
of  Malcom  Brew.  Co.,  78  App.  Div. 
592,  79  N,  Y.  Supp.  1057;  In  re  Ring- 
ler  &  Co.,  70  Misc.  576,  127  N.  Y. 
Supp.  934;  In  re  Pyrolusite  Manga- 
nese Co.,  29  Hun  429;  Lake  Ontario 
Nat.  Bank  v.  Onondaga  County  Bank, 
7  Hun  549.  S.  D.— In  re  Packer  City 
Tire  &  Rubber  Co.,  39  S.  D.  48,  162 
N.   W.  897. 

[a]  The  court  has  no  power  to  take 
any  other  step  than  such  as  is  con- 
ferred by  the  statute.  In  re  Simonds 
Mfg.  Co!,  39  App.  Div.  576,  57  N.  Y. 
Supp.  776. 

65.  Chesapeake  &  0.  Canal  Co.  v. 
Baltimore  &  0.  R.  R.  Co.,  4  Gill  &  J. 
(Md.)  1;  Sleo  V.  Bloom,  19  Johns.  (N. 
Y.)  456,  474,  10  Am.  Dec.  273. 

66.  White  V.  Davis,  134  Ga.  274, 
07  S.  E.  716. 

[a]  In  the  absence  of  constitution- 
al or  legislative  authority,  a  suiiciior 
court  exercising  equitable  jurisdiction 
cannot  accept  a  voluntary  surrender 
of  the  charter  of  a  private  corpora- 
tion, and  appoint  a  receiver  to  wind 
up  its  affairs.  White  v.  Davis,  134  Ga. 
274,  67  S.  E.  716. 
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required  by  the  statute  governinc:  dissolution  in  this  manner."^  But, 
independently  of  statute,  an  aetion  in  equity  for  instnictions  and  di- 
rections as  to  tiie  manner  of  distributinpr  the  assets,  may  be  brought."' 

b.  Foncilifs  of  Creditors  and  Sfocl-holdcrft.  —  In  a  proper  case, 
minority  stcH-khohlers,^'-'  or  creditors  of  a  corporation,^"  may  enjoin  a 
voluntary  dissolution,  and  some  statutes  specifically  authorize  suits  for 
this  purpose."^ 

3.  Judicial  Proceedings.  —  a.  In  General.  —  In  a  number  of 
states,  a  voluntary  dissolution  can  be  had  only  by  some  judicial  pro- 
ceeding.'-   Such  proceedings  are  special  proceedings.''^ 

b.    Effect  of  Froceedings  for  Involuntary  Dissolution.  —  It  has  been 


67.  See  infra,  11,  J,  3. 

68.  Morristown  Inst,  for  Sav.  V. 
Kobertj,  42  N.  J.  Eq.  496,  8  Atl.  315. 

[a]  The  right  to  ask  for  instruc- 
tions and  directions  is  based  upon  the 
assumption  that  the  relation  of  trus- 
tee and  cestui  que  trust  exists  be- 
tween the  managers  and  depositor*  of 
a  savings  institution.  It  may  safely 
be  assumed  that  the  relation  exists  at 
least  to  such  an  extent  as  to  author- 
ize the  parties  to  call  upon  a  court  of 
equity  for  directions  where  necessary 
in  reference  to  the  distribution  of  as- 
sets upon  the  winding  up  of  a  savings 
bank.  Morristown  Inst,  for  Sav.  v. 
Roberts,  42  N.  J.  Eq.  496,  8  Atl.  315. 

69.  White  V.  Kincaid,  149  N.  C.  415, 
63  S.  E.  109,  128  Am.  St.  E^p.  663, 
23  L.  E.  A.  (N.  S.)  1177.  See  also 
Wmdmuller  v.  Standard  Distilling  Co., 
114  Fed.  491;  Colby  v.  Equitable  Trust 
Co.,  124  App.  Div.  262,  108  N.  Y. 
Supp.  978;  Elbogen  f.  Gerbereux- 
Flynn  Co.,  50  App.  Div.  623,  64  N.  Y. 
Supp.  1. 

[a]  Complaint  Held  Suflicient. 
Kavanaugh  v.  Kavanaugh  Knitting 
Co.,  226  N.  Y.  185,  123  N.  E.  148. 

70.  Fisk  V.  Union  Pacific  "R.  R.  Co., 
10  Blatchf.  518,  9  Fed.  Cas.  No.  4,830; 
United  States  Industrial  Alcohol  Co. 
V.  Di.'stilling  Co.,  89  N.  J.  Eq.  177, 
104  Atl.  216;  Allen  v.  Distilling  Co., 
87  N.  J.  Eq.  531,  100  Atl.  620. 

[a]  But  as  a  general  rule  credit- 
ors cannot  enjoin  a  voluntary  dissolu- 
tion of  a  corporation.  Mumma  v.  Po- 
tomac Co.,  8  Pet.  (U.  S.)  281,  8  L. 
ed.  945;  Cleveland  City  Forge  Iron 
Co.  r.  Taylor  Bros.  Iron  Wks.  Co^  54 
Fed.  82. 

71.  See  the  statutes,  and  Law  v. 
Rich,  47   W.   Va.   634,  35   S.  E.  858. 
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[a]  The  bill  should  state  that  the 
stockholders  had  failed,  as  required  by 
statute,  to  make  provision  for  the  pay- 
ment of  debts.  Law  v.  Rich,  47  W. 
Va.  634,  637,  35  S.  E.  858. 

72.  See  the  statutes,  and  the  fol- 
lowing: Ala. — See  Nelson  v.  Hubbard, 
96  Ala.  238,  11  So.  428,  17  L.  E.  A. 
375.  Idaho.— Stoltz  v.  Scott,  23  Idaho 
104,  129  Pac.  340;  Security  Sav.  & 
Tr.  Co.  V.  Piper,  4  Idaho  463,  40  Pac. 
144.  Mass. — Pratt  v.  Jeiyett,  9  Gray 
34.  Minn.— Kalkhoff  v.  Nelson,  60 
Minn.  284,  62  N.  W.  332.  Mo.— See 
Luehrmann  v.  Lincoln  Trust  &  Title 
Co.,  192  S.  W.  1026.  N.  Y.- In  re 
McLoughlin,  176  App.  Div.  653,  163 
N.  Y.  Supp.  547.  Ohio — Armstrong  v. 
Herancourt  Brew.  Co.,  53  Ohio  St.  467, 
42  N.  E.  425.  Tenn.— Chilhowee 
Woolen  Mills  v.  State,  115  Tenn.  266, 
S9  S'.  W.  741,  112  Am.  St.  Eep.  825, 
2  L.  R.  A  (N.  S.)  493.  Wash.— Theis 
J'  Spokane  Falls  Gas  L.  Co.,  34  Wash. 
23,  74  Pac.   1004. 

[a]  A  statute,  providing  that  if  it 
be  adjudged  that  a  defendant  corpo- 
ration has,  by  neglect,  non-use,  abuse 
or  surrender,  forfeited  its  corporate 
rights,  a  judgment  of  dissolution  will 
be  rendered,  is  broad  enough  to  em- 
brace cases  of  voluntary  surrender  by 
the  stockholders.  Chilhowee  Woolen 
Mills  V.  State,  115  Tenn.  266,  89  S. 
W.  741,  112  Am.  St.  Rep.  825,  2  L.  R. 
A.  (N.  S.)  493;  Parker  V.  Bethel  Hotel 
Co.,  96  Tenn.  252,  34  S.  W.  209,  31 
L.  R.  A.  706. 

73.  In  re  Hulbert,  160  N.  Y.  9,  54 
N.  E.  571;  In  re  French,  181  App. 
Div.  719,  168  N.  Y.  Supp.  988;  Cham- 
berlain V.  Rochester  Seamless  Paper 
Vessel   Co.,    7    Hun    (N.   Y.)    557. 

"Special  proceedings,"  defined,  aeo 
the  title,  "Suits  and  Actions." 
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held,  under  statute,  that  the  pendency  of  proceedings  by  the  state  to 
dissolve  a  corporation,  prevents  the  subsequent  institution  of  voluntary 
proceedings.'^*  At  all  events,  a  judgment  of  dissolution  in  either  pro- 
ceeding abates  the  other  action  or  proceeding." 

e.  Jurisdiction  ctnd  Venue.  —  The  proper  county  for  the  proceedings 
for  voluntary  dissolution  is  the  county  where  the  principal  place  of 
business  of  the  corporation  is  situatedJ^ 

d.  Application.  —  A  statutory  proceeding  for  the  voluntary  dis- 
solution of  a  corporation  is  instituted  by  an  application  or  petition 
presented  by  proper  persons/^  showing  the  facts  required^^  by  the  stat- 


74.  In  re  Murray  Hill  Bank,  153 
N.  Y.  199,  47  N.  E.  298,  overruling  14 
App.  Div.  318,  43  N.  Y.  Supp.  836. 
See  also  State  ex  rel.  Guion  v.  Peo- 
ple's Fire  Ins.  Co.,  126  La.  548,  52 
So.  763. 

[a]  Statute  Construed. — ^Under  a 
banking  act  authorizing  the  superin- 
tendent of  banks,  in  certain  cases,  to 
seize  the  property  and  business  of  a 
bank  in  anticipation  of  an  action  by 
the  attorney  general  for  dissolution, 
and  to  retain  possession  during  such 
action,  a  voluntary  proceeding  for  dis- 
solution under  a  general  statute  can- 
not be  brought  after  such  seizure  and 
before  action  brought  by  the  attor- 
ney general,  because  the  effect  of  such 
proceeding  and  the  appointment  of  a 
receiver  therein  would  deprive  a  state 
oflRcer  of  the  possession  of  assets 
which  he  is  commanded  by  the  statute 
to  retain.  In  re  Murray  Hill  Bank, 
153    N.   Y.   199,   212,   47   N.   E.   298.^ 

Effect  of  voluntary  proceeding  'on 
subsequent  institution  of  an  involim- 
tary  proceeding,  see  infra,  II,  K,  5,  b. 

75.  In  re  Murray  Hill  Bank,  14 
App.  Div.  318,  43  N.  Y.  Supp.  836,  af- 
firmed, 153  N.  Y.  199,  47  N.  E.  298. 

Effect  of  dissolution  on  pending  ac- 
tions,  see  infra,  IV,  C. 

76.  Com.  V.  Slifer,  53  Pa.  71.  See 
Wolfe  V.  Underwood,  91  Ala.  523,  8 
So.  774,  as  to  jurisdic^ion  of  city 
court. 

77.  By  a  majority  of  the.  directors, 
see  infrri,  this  section. 

f,i]  When  the  statute  requires  a 
petition  for  voluntary  dissolution  to  be 
presented  by  a  majority  in  interest  of 
the  members  of  the  corporation,  a  per- 
son representing  a  less  amount  cannot 
present  a  petition  for  dissolution, 
even  when  he  alleges  that  all  the  stork 
which  has  been  issued   to  others  than 


himself  has  never  been  paid  for  and 
was  fraudulently  issued.  Until  this 
fact  is  determined  in  a  proper  pro- 
ceeding, the  holders  of  all  the  out- 
standing stock  are  entitled  to  be 
heard.  It  cannot  be  determined  in  a 
voluntary  proceeding  for  dissolution. 
Beyer  v.  "Woolpert,  99  Minn.  475,  109 
N.    W.    1116. 

[b]  Married  Woman. — A  statute 
authorizing  a  married  woman  to  sue 
alone  upon  contracts  by  or  with  her, 
or  for  the  recovery  of  her  separate 
property,  applies  to  a  proceeding  for 
dissolution  of  a  corporation  in  which 
she  is  one  of  the  petitioning  stock- 
holders. Wolfe  V.  Underwood,  91  Ala. 
523,  8  So.  774. 

78.  See  the  statutes,  and  Luehrmann 
V.  Lincoln  Trust  &  Title  Co.  (Mo.), 
192  S.   W.   1026. 

[a]  Both  the  facts  (1)  giving  a 
right  to  petition  and  the  reasons  in- 
ducing the  petitioners  to  desire  a  dis- 
solution must  be  stated,  when  the 
statute  requires  it,  as  they  may  be 
different.  In  re  Hitchcock  Mfg.  Co., 
1  App.  Div.  164,  37  N.  Y.  Supp.  834. 
See  also  In  re  M'Loughlin,  176  App. 
Div.  653,  163  N.  Y.  Supp.  547;  In  re 
Pyrolusite  Manganese  Co.,  29  Hun  (N. 
Y.)  429.  In  stating  (2)  the  reasons, 
something  more  than  a  mere  statement 
in  the  language  of  the  statute  is  re- 
quired. In  re  Hitchcock  Mfg.  Co.,  1 
App.  Div.  164,  37  N.  Y.  Supp.  834,  73 
N.  Y.  St.  46;  In  re  Pyrolusite  Manga- 
nese Co.,  29  Ilim   (N.  Y.)   429. 

[b]  That  at  a  stockholders'  meet- 
ing, the  dissolution  of  the  corporation 
was  resolved  upon  by  a  vote  of  two- 
thirds  of  tlic  stockholders,  or  of  the 
holders  of  two-thirds  of  the  subscribed 
capital  stock,  must  be  stated  in  some 
jurisdictions.  See  the  statutes,  and 
also  Beyer  v.  Woolpert,  99  Minn.  475, 
109  N.  W.  1116. 
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\itc,  anil  siirnod  and  vorifiod  by  the  applicants  or  potitionersJ"  Some 
statutes  require  that  a  schedule  be  annexed  to  the  petition,  containing 
a  full  and  true  account  of  all  its  creditors,  the  nan^'S  of  its  stock- 
holders, and  an  inventory  of  all  its  property .^^ 

e.  Notice  and  Order  to  Show  Cause  — Vpon  the  filing  of  an  ap- 
plication or  on  the  entertaining  of  a  petition,^^  the  statutes  require  the 
publication'^^  of  a  notice,^^  or  of  an  order  to  show  cause  why  the 
corporation  should  not  be  dissolved.^''    Under  some  statutes,  notice  of 


[cl  While  the  falsity  of  this  alle- 
gation Hoes  not  go  to  the  jurisdiction 
of  the  court,  it  is  a  pround  for  tho 
vacation  of  the  final  order  of  dissolu- 
tion. In  re  Packer  Citv  Tire  &  Rub- 
ber Co.,  39  S.  D.  48,  162  N.  W^  897. 
As  to  vacation  of  order,  see  infra, 
II,  .T.  3,  .i- 

fd]  That  (1)  "all  claims  and  de- 
mands against  the  corporation  have 
been  satisfied  and  discharged"  must 
he  alleged  in  some  states.  In  re  Bal- 
four &  Garrette,  14  Cal.  App.  261,  111 
Pac.  615.  (2)  The  falsity  of  this  al- 
legation does  not  affect  the  jurisdic- 
tion of  the  court.  Grossman  r.  Vivi- 
enda  Water  Co.,  150  Cal.  575,  89  Pac. 
335. 

79.  Security  Sav.  &  Tr.  Co.  v.  Pi- 
per, 4  Idaho  463,  40  Pac.  144;  In  re 
Dolgeville  Elee.  L.  &  P.  Co.,  160  N. 
Y.   500,  55   X.   E.   287. 

[a]  If  the  petition  is  required  to 
be  presented  by  a  majority  of  the 
directors,  it  must  be  verified  by  a  ma- 
jority. In  re  Dolgeville  Elec.  L.  & 
P.  Co.,  160  N.  Y.  500,  55  N.  E.  287. 
See  also  In  re  Packer  City  Tire  & 
Rubber  Co.,  39  S.  D.  48,  162  N.  W. 
897,  it  must  be  "signed"  by  a  ma- 
jority. 

80.  See  the  statutes,  and  In  ro 
Santa  Eulalia  Min.  Co.,  51  Hun  640, 
4  N.  Y.  Supp.  174;  Armstrong  v.  Her- 
aneourt  Brew.  Co.,  53  Ohio  St.  467, 
476,  42  N.  E.  425;  Fitch  v.  Spraguo 
Carriage  Co.,  19  Ohio  Cir.  Ct.  296,  10 
Ohio    Cir.   Dec.   520. 

fa]  The  schedule  must  contain  a 
full  inventory  of  all  the  property  of 
the  corporation,  and  of  all  the  books, 
vouchers  and  securities  relating  t'aere- 
tc.  Teciinieal  and  .accidental  omis- 
sions of  some  of  the  items  of  property 
do  not  go  to  the  jurisdiction  cf  the 
eourr.  But  it  is  otherwise  if  tue 
omission  shows  a  lack  of  good  fanh 
on  the  part  of  the  petitioners,  a. id 
affords  evidence  qf  any  fraudulent 
j)urpo3e  or  any  attempt  tO  impose  upon 
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tho   court.     In    re   Santa    Eulalia   Min. 
Co.,  51  Ilun  640,  4  N.  Y.  Supp.  174. 

[b]  Amendment  of  Schedule. — Only 
amendments  inserting  additional  items 
are  authorized  by  the  statute.  Amend- 
ments increasing  the  value  of  the 
items  set  forth  are  unauthorized.  In 
re  Hitchcock  Mfg.  Co.,  1  App.  Div. 
164,  37  N.Y.  Supp.  834,  73  N.  Y.  St.  46. 

81.  See  infra  this  note. 

[a]  Hearing. — The  statute  contem- 
plates but  one  trial  and  judgment.  On 
the  Cling  of  the  petition  the  court 
should  not  determine  the  truth  of  tho 
allegations  before  granting  the  order 
to  show  cause.  On  the  filing  of  the 
petition  containing  the  necessary  aver- 
ments the  court  shall  proceed  to  make 
the  order.  The  truth  of  the  allega- 
tions will  then  be  determined  at  the 
hearing  on  the  day  appointed  in  the 
order.  Armstrong  v.  Herancourt  Brew. 
Co.,  53  Ohio  St.  467,  479,  42  N.  E.  425. 

82.  See   infra    this    note. 

[a]  The  statute  is  not  unconstitu- 
tional by  reason  of  the  fact  that  the 
only  notice  required  is  by  publication, 
Grossman  v.  Vivienda  Water  Co.,  150 
Gal.  575,  89  Pac.  3:^5. 

[b]  Time  of  Publication. — Under  a 
statute  requiring  publication  at  least 
once  in  each  of  the  three  weeks  im- 
mediately preceding  the  return  day, 
twenty-one  full  days  need  not  elapse 
between  the  publication  and  the  re- 
turn dav.  In  re  Council  Home,  136 
N.  Y.  Supp.  1060. 

83.  Cal. — Grossman  V.  Vivienda 
Water  Co.,  150  Gal.  575,  89  Pac.  335. 
Idaho.— Security  Sav.  &  Tr.  Co.  v. 
Piper,  4  Idaho  463,  40  Pac.  144.  P*. 
Com.  V.  Slifer,   53   Pa.  71. 

84.  Mich.— Taft  v.  Chapel,  146 
Mich.  115,  109  N.  W.  44.  N.  Y.— In 
re  Counoii  Home,  136  N.  Y.  Supp. 
1060.  Ohio. — Armstrong  V.  Herancourt 
Brew.  Co.,  53  Ohio  St.  467,  479,  42  N. 
E.   425. 

[a]  An  order  to  show  ca,uBe  must 
conform  to  the  statute.    Taft  v.,  Cl!*' 
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the  application  must  be  serv^ed  on  the  attorney  general,^^  unless  it  is 
waived  by  him.^^ 

f.  Temporary  Beceh-er  and  Injunction.  —  The  statutes  sometimes 
authorize  the  appointment  of  a  temporary  receiver  at  any  stage  of  the 
proceedings  before  final  order,  when  the  corporation    is    insolvent,'* 


pel,  146  Mich.  115,  109  N.  W.  44.  In 
re  Pvrolusite  Manganese,  29  Hun  (N. 
Y.)    429. 

[b]  When  the  statute  provides  that 
the  order  shall  require  interested  per- 
sons to  show  cause  "why  the  corpo- 
ration should  not  be  dissolved,"  an 
order  to  show  cause  why  the  prayer 
of  the  petitioners  should  not  be 
granted  is  sufficient  when  the  title  of 
the  order  shows  that  the  proceeding 
is  for  a  voluntary  dissolution.  In  re 
Christian  Jensen  Co.,  128  N.  Y.  550, 
28  N.  E.  665.  But  compare  In  re 
Pvrolusite  Manganese  Co.,  29  Hun  (N. 
Y.)    429. 

[c]  The  newspaper  in  which  the 
order  is  to  be  published  should  be 
specified  in  the  order,  but  an  omis- 
sion in  this  respect  is  not  fatal  when 
not  attacked  by  motion.  In  re  Chris- 
tian -Jensen  Co.,  128  N.  Y.  550,  28  N. 
E.  665. 

[d]  Court  may  correct  mere  defects 
in  its  order  nunc  pro  tunc.  In  re 
Christian  Jensen  Co.,  128  N.  Y.  550, 
28  N.  E.  665. 

85.     See    infra,   this  note. 

fa]  Under  a  statute  requiring  (1) 
the  service  on  the  attorney  general  of 
all  motions  and  applications  in  the 
proceeding,  notice  of  the  application 
to  show  cause  just  referred  to  must 
be  served  upon  him.  Knickerbocker 
Trust  Co.  t'.  Tarrytown,  W.  P.  &  M. 
R.  Co.,  1.33  App.  biv.  285,  117  N.  Y. 
Supp.  871 ;  In  re  Broadway  Ins.  Co., 
2:\  App.  Div.  282,  48  N.  Y.  Supp.  299, 
27  Civ.  Proc.  154.  See  People  v.  Amer- 
ican Steam  Boiler  Ins.  Co.,  3  App. 
Div.  504,  38  N.  Y.  Supp.  406,  73  N. 
Y.  St.  826.  The  attorney  genera!  (2) 
may  accept  a  short  notice  of  the  pro- 
ceoilings.  In  re  IVoknmose  Fishing 
Club,  151  N.  Y.  511,  519,  45  N.  E. 
1037. 

fb]  Effect  of  Omission. — If  an  or- 
der to  show  cause  is  made  inadver- 
tently without  notice  to  the  attorney 
general,  it  is  void  and  will  be  va- 
cated on  motion,  or  it  may  b^  vacated 
by  the  court  on  its  own  motion.  In 
re   Broadway  Ins.   Co.,  23   App,   Div, 


282,  48  N.  Y.  Supp.  299,  27  Civ.  Proc. 
154. 

86.  In  re  Strong  Co.,  128  App.  Div. 
208,  112  N.  Y.  Supp.  557_;  People  V. 
Seneca  Lake  Grape  &  Wine  Co.,  52 
Hun  174,  5  N.  Y.  Supp.  136,  17  Civ. 
Proc.   130,   23   N.  Y.   St.   346. 

[a]  But  a  waiver  made  subsequent 
to  the  making  of  the  order  to  show 
cause  is  of  no  effect.  In  re  Strong 
Co.,  128  App.  Div.  208,  112  jST.  Y.  Supp. 
557. 

87.  See  the  statutes,  and  In  re  Min* 
oca  Temple  Assn.,  128  App.  Div.  796, 
113  N.  Y.  Supp.  172;  In  re  Hitchcock 
Mfg.  Co.,  1  App.  Div.  164,  37  N.  Y. 
Supp.  834,  73  N.  Y.  St.  46.  See  also 
Security  Sav.  &  Tr.  Co.  v.  Piper,  4 
Idaho  463,  40  Pac.  144;  Jacobs  v.  E. 
Bements'  Sons,  161  Mich.  415,  126  N. 
W.  1043. 

[a]  Notice  to  Attorney  General. 
An  order  to  show  cause  why  a  tem- 
porary receiver  should  not  be  ap- 
pointed, and  the  necessary  papers  ac- 
companying it,  should  be  served  on  the 
attorney  general.  Knickerbocker 
Trust  Co.  V.  Tarrytown,  W.  P.  &  M. 
E.  Co.,  133  App.  Div.  285,  117  N.  Y. 
Supp.    871. 

[b]  Time  of  Appointment. — (1)  An 
order  to  show  cause  why  a  corpora- 
tion should  not  be  dissolved  need  not 
precede  an  order  appointing  a  tem- 
porary receiver.  The  two  orders  may 
be  granted  at  the  same  time.  Knick- 
erbocker Trust  Co.  V.  Tarrytown,  W. 
P.  &  M.  R.  Co.,  133  App.  Div.  285, 
117  N.  Y.  Supp.  871.  (2)  A  prema- 
ture appointment  is  unauthorized. 
Chamberlain  v.  Rochester  Seamless 
Papfr  Vessel   Co.,  7  Ilun    (N.  Y.)   557. 

[c]  Who  May  Be  Appointed. — A  re- 
ceiver appointed  in  an  action  by  a 
judgment  creditor  to  sequester  the  cor- 
porate property  will  bo  ajtpointed  tem- 
porary receiver.  In  re  Hoagland,  Rob- 
inson Co.,  .''6  Misc.  28,  72  N.  Y.  Supp. 
41^5. 

I'd]  Intervening  Attachments. — The 
title  of  tho  reooiver  does  not  vest  un- 
til the  filinp  of  his  bono,  so  that  at- 
tachment liens  may   he  acquired  until 
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aiul  tho  Lrr.'unintr  of  nn  injunction  restraining  actions  hy  creditors 
atraiust  the  curporation  for  the  recovery  of  a  snm  of  money."^ 

g.  Objections  and  Intervention.  —  Some  statutes  provide  that  at 
any  time  liefore  the  expiration  of  the  time  for  publication,  any  person 
may  fih^  his  objections  to  the  application.^^  And  in  the  absence  of 
statute,  it  has  been  held  that  judfrment  creditors  may,  after  the  ap- 
pointment of  a  receiver  in  the  dissolution  proceeding,  present  their 
petitions  to  intervene  to  protect  their  rights."" 

h.  Hearing  and  Detennination.  —  At  the  hearing,  the  court  or  the 
referee.  If  one  is  designated,  must  hear  the  allegations  and  proofs  of 
the  parties  and  render  a  decision,  or  in  the  case  of  a  referee,  a  report" 


at  any  time  before  his  bond  is  filed. 
Chamberlain  r.  Eochoster  Seamless 
Paper  Vessel  Co.,  7  II an  (N".  Y.)  557. 
[ej  Notice  of  accounting  of  re- 
ceiver should  be  given  creditors.  In 
re  Simonds  ^JUSg.  Co.,  39  App.  Div. 
576,  o7  N.  Y.  Supp.  776. 

88.  In  re  Binghamton  Oen.  Elec. 
Co.,  143  N.  Y.  261,  38  N.  E.  297;  In 
re  Christian  Jensen  Co.,  128  N.  Y.  550, 
28   N.  E.   665. 

Injunction  against  actions  generally, 
see  the  title  "Suits  and  Actions." 

[a]  An  action  to  foreclose  a  lien 
upon  property  pledged  or  upon  realty, 
is  not  an  action  to  recover  a  sum  of 
money  within  the  statute.  In  re 
French,  181  App.  Div.  719,  168  N.  Y. 
Supp.  988. 

[b]  An  action  against  stockholders) 
to  recover  unpaid  stock  subscriptions 
is  in  effect  an  action  against  the  cor- 
poration because  it  seeks  to  collect  a 
corpSrate  asset  to  satisfy  a  corporate 
debt,  and  it  therefore  falls  within  the 
purview  of  the  decree.  Lang  v.  Lutz, 
39  Misc.  3,  78   X.  Y.  Supp.  200. 

[c]  An  injunction  restraining  cred- 
itors from  disposing  of  corporate  bonds 
held  as  collateral  to  loans  under  law- 
ful contracts,  cannot  be  granted  under 
this  statute.  In  re  Binghamton  Gen. 
Elec.  Co.,  143  N.  Y.  261,  38  N.  E.  297. 

89.  In  re  Balfour  &  Garrette,  14 
Cal.   App.   261,   111   Pac.   615. 

[a]  Opposition  May  Be  Amended. 
In  re  Balfour  &  Garrette,  14  Cal.  App. 
261,  111  Pac.  615. 

90.  In  re  Abbott,  187  Mich.  229, 
153  X.  W.  705.  See  generally  the 
title,    ' '  Intervention. ' ' 

[a]  Prerequisite. — A  creditor  who 
has  obtained  a  judgment  in  the  jus- 
tice's  court,  need   not  file   a  transcript 
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in  the  circuit  court  and  issue  execu- 
tion there  before  petitioning  to  inter- 
vene, because  after  the  appointment 
of  a  receiver,  the  property  of  the  cor- 
poration is  in  custodia  legis,  and  the 
issuance  of  execution  would  be  an  idle 
ceremony.  In  re  Abbott,  187  Mich. 
229,  153  N.  W.  795. 

91.  See  the  statutes,  and  in  re  Col- 
umbus Bicycle  Co.,  1  Ohio  N.  P.  (N. 
S.)   461. 

[a]  The  court  (1)  has  a  discretion 
as  to  whether  a  corporation  shall  be 
dissolved.  In  re  Xiagara  Ins.  Co.,  1 
I'aige  (N.  Y.)  258.  (2)  When  the 
board  of  directors  have  determined,  in 
their  best  judgment,  that  the  corpora- 
tion should  be  dissolved,  and  are  pur- 
suing the  statute,  it  is  only  in  rare 
and  exceptional  cases  that  their  action 
shall  be  stayed  or  interfered  with  by 
the  courts.  But  if  it  appears  that  the 
action  is  in  bad  faith,  or  that  the 
resolution  was  not  taken  for  the  bene- 
fit of  the  corporation  but  for  the  pur- 
pose of  oppressing  the  minority  stock- 
holders, such  action  will  be  restrained. 
White  V.  Kincaid,  149  X.  C.  415,  63  S. 
E.  109,  128  Am.  St.  Eep.  663,  23  L.  R. 
A.  (X.  S.)  1177.  (3)  When  the  corpo- 
ration is  a  prosperous  going  concern 
with  a  large  cash  surplus,  the  reasons 
stated  for  dissolution  will  be  scruti- 
nized much  more  closely  than  when 
the  insolvency  or  threatened  insolv- 
ency is  involved.     Paine  v.   Sausbury, 

200  Mich.   58,   166   X.   W.   1036. 

[b]  In  determining  whether  the  dis- 
solution is  beneficial  to  the  interests 
of  the  stockholders,  the  interests  of 
the  minority  stockholders,  as  well  as 
those  of  the  majority,  are  entitled  to 
bo  considered.     In  re  Rateau  Sales  Co., 

201  X.  Y.   420,  425,  94  X.   E.   869. 
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which  must  contain  a  statement  of  the  facts  required  by  the  statute." 
"When  the  hearing  is  before  a  referee  a  final  order  is  entered  by  the 
court  on  motion  of  the  petitioners^  on  such  notice  as  the  statute  re- 
quires,®* On  a  proper  showing  made  on  the  application  for  a  final 
order,  the  court  is  sometimes  authorized  to  appoint  a  receiver.®^ 

i.  Costs.  —  Since  the  proceeding  for  a  voluntary  dissolution  is  a 
special  proceeding,®^  the  rules  relating  to  costs  in  such  proceedings  gen- 
erally govern.®'' 

j.  Opening  and  Vacating.  —  The  court  granting  an  order  of  dis- 
solution has  the  same  power  to  vacate  it  that  it  has  over  any  other 
order  granted  by  it.®^ 

k.  Review.  —  A  final  order  granting  a  voluntary  petition  for  dis- 
solution is  reviewable  on  appeal  when  authorized  by  statute.^^ 


92.  In  re  Boynton  Saw  &  File  Co., 
34  Hun   (N.  Y.)   369. 

93.  In  re  Peekamose  Fishing  Club, 
151   N.  Y.   511,  45   N.   E.   1037. 

[a]  While  the  statute  does  not  in 
terms  declare  that  the  motion  for  a 
final  order  is  to  be  made  by  the  peti- 
tioner, that  is  clearly  implied.  In  re 
Peekamose  Fishing  Club,  151  N.  Y. 
511,  518,  45   X.   E.   1037. 

[b]  If  the  petitionerneglects to  ap- 
ply for  a  final  order  of  dissolution,  it 
is  competent  for  the  court  on  special 
application  of  any  person  interested, 
to  direct  the  petitioner  to  move  for 
such  an  order,  so  that  the  interests 
of  all  may  be  protected.  In  re  Peeka- 
mose Fishing  Club,  151  N.  Y.  511,  45 
N.  E.  1037. 

94.  See  the  statutes. 

[a]  No  formal  notice  need  be  given, 
if  all  the  parties  entitled  to  notice  ap- 
pear before  the  court  for  tho  purpose 
of  procuring  a  final  order.  In  re 
Peekamose  Fishing  Club,  151  N.  Y. 
511,  518,  45  N.  E.  1037. 

95.  See  the  statutes,  and — ^In  re 
Jensen  Co.,  128  N.  Y.  550,  28  N.  E. 
665;  OHnes  v.  Binghampton  Trust  Co., 
68  Hun  511,  22  N.  Y.  Supp.  1023; 
Bacon  Floto  &  Co.  v.  Northwestern 
Stove  Co.,  5  Ohio  C.  C.  280. 

96.  See  supra,  II,  .1,  3,  a. 

97.  In  re  French,  181  App.  Div.  719, 
168   N.   Y.   S:upp.  088. 

As  to  costs  generally,  see  6  Standard 
Proc.   790. 

fa]  Stenographers'  fees  are  not 
taxable  unlosa  the  parties  so  stipulate 
or  the  statute  "^o  provides.  in  re 
French,  18]  App.  Div.  719,  168  N.  Y. 
Supp.  988. 

[b]  The  court  may  direct  that  the 


expenses  of  a  reference  be  paid  out  of 
the  corporate  property.  In  re  French, 
181  App.  Div.  719,  168  N.  Y.  Supp. 
988,   996. 

[c]  The  directors  petitioning  for  a 
dissolution  are  bound  to  pay  the  costs 
incurred  by  themselves  where  it  ap- 
pears that  the  corporation  has  no 
property  liable  to  execution.  Whether 
they  can  reimburse  themselves  by  re- 
course to  the  stockholders,  query. 
Godley   v.   Pugh,   29  Ohio   St.  438. 

98.  Coiin. — Sullivan  County  R.  V. 
Connecticut  Eiver  Lumb.  Co.,  76  Conn. 
464,  57  Atl.  287.  N.  Y.— In  re  Board 
of  Directors  of  Automatic  Chain  Co., 
134  App.  Div.  863,  119  N.  Y.  Supp.  379. 
S.  D.— In  re  Packer  City  Tire  &  Rub- 
ber Co.,  39  S.  D.  48,  162  N.  W.  897. 

Vacating  judgments  and  orders  gen- 
erally, see  15  Standard  Proc.  151,  20 
Standard  Proc.  827. 

[a]  The  order  may  be  vacated  on 
the  ground  of  fraud  when  it  appears 
that  the  day  designated  for  the  stock- 
holders' meeting  was  a  Sunday,  and 
that  two-thirds  of  the  stockholders  did 
not  vote  to  dissolve  the  corporation. 
In  ro  Packer  Citv  Tire  &  Rubber  Co., 
39  S.  D.  48,  102  isr.  W.  897. 

[bl  But  fraudulent  motives  of  the 
directors  do  not  authorize  a  vacation 
of  the  proceedings,  as  the  motives  are 
immaterial.  Knickerbocker  V.  Groton 
Bridpe  &  Mfg.  Co.,  Ill  App.  Div.  145, 
97   N.  Y.  Supp.  595. 

99.  In  re  Ilulbert,  160  N.  Y.  9,  54 
N.  E.  571.  But  seo  Cady  v.  Centre- 
ville  Knit  Goods  Mfg.  Co.,  48  Mich. 
133,  11  N.  W.  839,  holding  that  a  vol- 
untary proceeding  is  not  litigious  with- 
in a  statute  authorizing  any  aggrieved 
party   to   appeal. 
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K.  Invoijtktary  Dtssotj-tton  and  Winding  Up  Without  Dissolu- 
tion'.—  1.  General  Statement.  —  While  the  misuse  or  nonuse  of  cor- 
porate powers  exposes  a  corporation  to  the  hazard  of  being  deprived 
of  its  corporate  existence,  the  corporation  is  not  dissolved,  unless 
statute  so  provides,^  until  tlie  misuser  or  nonuser  is  judicially  deter- 
mined in  proper  proceedings  and  a  judgment  of  forfeiture  rendered.' 
In  general  tliere  are  three  things  which  are  requisite  to  a  valid  judg- 
ment of  forfeiture.  The  judgment  must  be  rendered  (1)  by  a  court 
having  jurisdiction,  (2)  in  a  proper  proceeding,  (3)  instituted  by 
proper  pHrties.^  It  may  be  stated  as  a  general  rule  that,  unless  statute 
provides  other^^^se,  a  corporate  charter  or  franchise  can  be  adjudged 
forfeited,  for  a  misuse  or  an  abuse  of  corporate  powers,  only  by  a 
court  of  law  in  a  direct  proceeding  instituted  for  that  purpose,  by  the 


1.  As  to  ipso  facto  forfeitures,  see 
supra,    II,    E. 

2.  Cal.— Hatfield  r.  People's  Water 
Co.,  25  Cal.  App.  502,  144  Pac.  300. 
Ga. — Atlanta  r.  Gate  Citv  Gas  Light 
Co.,  71  Ga.  ion.  Ind.— Western  Plank 
Eoad  Co.  V.  Central  Union  Tel.  Co.,  116 
Ind.  229.  18  N.  E.  14.  Kan.— Wilson  v. 
First  State  Bank,  77  Kan.  589,  95  Pac. 
404.  Me.— Rollins  v.  Clay,  33  Me,  132; 
Penobsfot  Boom  Corp.  v.  Lamson,  16 
Me.  224,  2:n,  23  Am.  Dec.  656.  Mass.— 
Heard  v.  Talbot,  7  Gray  113;  Russell 
V.  McLellan,  14  Pick.  63.  Mich.— De- 
troit r.  Detroit  &  Howell  Plank  Road 
Co..  43  Mich.  140,  5  N.  W.  275.  Mo.— 
Luehrniann  v.  Lincoln  Trust  &  Title 
Co.,  192  S.  W.  1026;  Butchers'  and 
Drovers'  Bank  v.  Pulitzer,  11  Mo.  App. 
594.  Mont. — Prudential  Securities  Co. 
r.  Three  Forks,  H.  &  M.  Val.  R.  Co., 
49  Mont.  567,  144  Pac.  158.  N.  H.— 
State  V.  Fourth  N.  H.  Turnpike,  15  N. 
H.  162,  41  Am.  Dec.  690.  N.  J.— 
Benedict  v.  Columbus  Const.  Co.,  49  N. 
J.  Eq.  23,  23  Atl.  485.  N.  Y.— In  re 
Kings  County  E.  R.  Co.,  105  N.  Y.  97, 
119,  13  N.  E.  18;  Denike  v.  New  York 
&  R.  Lime  &  Cement  Co.,  80  N.  Y. 
599;  Eradt  r.  Benedict,  17  N.  Y.  93,  99; 
Mifkles  V.  Rochester  City  Bank,  11 
Paige  118,  42  Am.  Dec.  103;  Lake 
Ontario  Nat.  Bank  v.  Onondaga  County 
Bank,  7  Hun  549.  Ohio. — Mclntire 
Poor  School  V.  Zanesville  Canal  &  Mfg. 
Co.,  9  Ohio  203,  34  Am.  Dec.  436. 
Okla. — See  Topeka  Paper  Co.  v.  Okla- 
homa Pub.  Co.,  7  Okla.  220,  54  Pac. 
4.'J5.  S.  C. — State  v.  Spartanburg,  C. 
&  Cr.  E.  Co.,  51  S.  C.  129,  28  S.  E.  145. 
S.  D. — Dudley  r.  Dakota  Hot  Springs 
Co.,  11  S.  D.  .559,  79  N.  W.  839.  Tenn. 
Parker  v.   Bethel   Hotel   Co.,  96   Tenn. 
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2.52,  273,  34  S.  W.  209,  31  L.  R.  A.  706; 
Bache  v.  Nashville  Horticultural  Soc. 
10  Lea  436,  443.  W.  Va.— Law  v. 
Rich,  47  W.  Va.  634,  35  S.  E.  858; 
Moore  v.  Schoppert,  22  W.  Va.  282. 
[a]  A  corporation  may  cease  to  do 
business  (1)  and  yet  not  cease  to  be 
a  corporation.  De  CJamp  v.  Alward, 
52  Ind.  468,  473.  (2)  A  corporation 
may  by  virtue  of  proceedings  against 
it,  or  by  reason  of  its  pecuniary  con- 
dition, cease  to  exist  for  all  practical 
purposes,  all  the  purposes  for  which  it 
was  created  or  for  which  a  corpora- 
tion may  exist,  but  it  cannot  be  held 
to  be  actually  dissolved  until  it  is  so 
adjudged  and  determined,  either  by 
judicial  sentence  or  sovereign  power. 
Brock  i\  Poor,  216  N.  Y.  387,  111  N. 
E.  229;  Kincaid  v.  Dwindle,  59  N.  Y. 
548,  552. 

fb]  By  going  into  voluntary  liquid- 
ation under  statutory  authority,  and 
by  paying  off  its  depositors,  surrender- 
ing its  certificate  of  authority  to  trans- 
act business,  and  ceasing  to  transact 
business,  a  bank  is  not  dissolved,  where 
no  forfeiture  is  snfTereil  and  no  ju'^lg- 
ment  of  dissolution  is  rendered.  Wil- 
son V.  First  State  Bank,  77  Kan.  589, 
95  Pac.  404;  Parker  v.  Betbel  Hotel 
Co.,  96  Tenn.  252,  269,  34  S.  W.  209, 
31  L.  R.  A.  706. 

fe]  The  corporation  is  a  legal  en^ 
tity  which  may  be  sued,  though  it  has 
ceased  its  business  and  distributed  its 
assets.  Swan  Land  &  Cattle  Co.  V. 
Frank,  148  U.  S.  608,  13  Sup.  Ct  691, 
37  L.  ed.  577. 

3.     See   infra,    this    section. 

As  to  requisites  of  judgments  gen- 
erally, see  14  Standard  Proc.  773. 
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state  which  granted  the  charter  or  franchise.*  It  remains  to  discuss 
each  of  these  elements  with  their  statutory  modifications,^  after  which 
the  proceedings  to  wind  up  the  affairs  of  a  corporation  after  forfeiture 
or  dissolution,  vnll  be  discussed.® 

2.  Jurisdiction  of  Court.  —  With  respect  to  the  first  requisite  just 
mentioned,  it  is  well  settled  that  the  courts  of  the  state  which  granted 
the  charter  and  franchises  in  question  have  exclusive  jurisdiction  of 
judicial  proceedings  to  declare  a  forfeiture  and  dissolution.'^  Courts  of 
law  have  jurisdiction  of  proceedings  instituted  by  the  state.^ 

But  courts  of  equity  have  no  power  or  jurisdiction  to  forfeit  a  cor- 
porate franchise  or  charter  and  dissolve  a  corporation,  for  the  misuser 
or  nonuser  of  its  powers,  or  other  cause,^  either  at  the  suit  of  the 
state^**  or  of  an  individual,^^  unless  such  power  or  jurisdiction  is  con- 
ferred by  statute.^-     Since  such    courts    cannot    forfeit  a  corporate 


4.  See  infra,  II,  K,  2  to  4. 

5.  See  infra,   this  section. 

6.  See  infra,   V. 

7.  See   infra,    VII,   A. 

8.  111. — Wheeler  v.  Pullman  Iron  & 
Steel  Co.,  143  111.  197,  204,  32  N.  E. 
420,  17  L.  E.  A.  S18;  Baker  r.  Backus, 
32  111.  79.  Mich.— Heap  v.  Heap  Mfg. 
Co.,  97  Mich.  147,  56  N".  W.  349.  N.  J. 
Jersey  City  Gaslight  Co.  v.  Consumers' 
Gas  Co.,  40  N.  J.  Eq.  427,  2  Atl.  922. 
N.  y.— Decker  v.  Gardner,  124  N.  Y. 
334,  26  iSr.  E.  814,  11  L.  R.  A.  480. 
Va. — Pixley  v.  Eoanoke  Nav.  Co.,  75 
Va.  320. 

[a]  Court  of  common  pleas  (1)  has 
jurisdiction.  New  Castle  Wire  Nail 
Co.'s  Case,  18  Pa.  Super.  257.  (2)  A 
court  of  -common  pleas  of  New  York 
city  has  jurisdiction  of  an  action  to 
dissolve  a  corporation  having  its  prin- 
ciple place  of  business  there.  Hag- 
maver  v.  Alten,  36  Misc.  59,  72  N.  Y. 
Supp.  623. 

9.  U.  S.— In  re  Electric  Supply  Co., 
175  Fed.  612;  Arents  v.  Blackwell's 
Durham  Tob.  Co.  101  Fod.  338;  Ilar- 
don  r.  Newton,  14  Rlatfhf.  376,  11  Fod. 
Cas.  No.  6,0.54.  Cal.— Ncall  v.  Hill,  16 
Cal.  145.  76  Am.  Doc.  508.  Colo.— 
People  r.  District  Court,  33  Colo.  293, 
80  Pac.  908.  Ga. — Daniol  v.  Jones,  146 
Ga.  583,  91  S.  E.  665;  Gibson  v.  Thorn- 
ton, 107  Ga.  545,  33  S.  E.  895.  111.— 
Coqnard  r.  National  Linseed  Oil  Co., 
171  HI.  480,  49  N.  E.  563;  W'hooler  r. 
Pullman  Iron  &  Steel  Co.,  143  III.  197, 
32  N.  E.  420,  17  L.  R.  A.  818.  But 
see  present  statute  of  Illinois.  Ind. — 
Supromo  Sitting  Order  of  Iron  Hall  v. 
Baker,  134  Ind.  293,  33  N.  E.  1128,  20 
L.  R.  A.  210.     la.— Wallace  v.  Pierce- 


Wallaee  Pub.  Co.,  101  Iowa  313,  70  N. 
W.  216,  63  Am.  St.  Rep.  389,  38  L.  E. 
A.  122.  Mass. — Cheshire  Iron  Wks  v. 
Gray,  3  Gray  531.  Mo. — Ashton  v.  Pen- 
field,  233  Mo.  391,  135  S.  W.  938;  State 
ex  rel.  Donnell  v.  Foster,  225  Mo.  171, 
125  S.  W.  184.  N.  J.— Elizabethtown 
Gas-Light  Co.  v.  Green,  46  N.  J.  Eq. 
118,  18  Atl.  844;  Jersey  City  Gaslight 
Co.,  V.  Consumers'  Gas  Co.,  40  N.  J. 
Eq.  427,  2  Atl.  922.  N.  Y.— iDecker  v. 
Gardner,  124  N.  Y.  334,  26  N.  E.  814, 
11  L.  R.  A.  480;  Langie  v.  Ilebing,  160 
N.  Y.  Supp.  621.  Ohio.— Milford  v. 
Cincinnati,  M.  &  L.  Traction  Co.,  4 
Ohio  C.  C.  (N.  S.)  191.  Ore.— Wills 
r.  Nehalem  Coal  Co.,  52  Ore.  70,  96 
Pac.  528.  Va. — Pixley  v.  Roanoke 
Nav.  Co.,  75  Va.  320,  324.  W.  Va.— 
Law  V.  Rich,  47  Wi  Va.  634,  35  S.  E. 
858;  Rathbone  v.  Parkersburg  Gas  Co., 
31  W.  Va.  798,  807,  8  S.  E.  570. 

[a]  "A  court  of  equity  never  deals 
with  the  question  of  forfeiture."  2 
Kent  Comm.  427,  quoted  in  Dudley  v. 
Dakota  Hot  Springs  Co.,  11  S.  D.  559, 
562,   79   N.  W.   839. 

[b]  In  the  absence  of  statutory  au- 
thority courts  of  chancery  have  no 
jurisdiction  to  decree  the  dissolution  of 
a  corporation  by  decreeing  a  forfeiture 
of  its  franchise.  Coquard  v.  National 
Linseed  Oil  Co.,  171  HI.  480,  485,  49 
N.  E.  563. 

10.  See  cases  in  the  next  preceding 
note. 

11.  See  infra,  II,  K,  b. 

12.  See  infra,  IT,  K,  4,  b,  and  II, 
K,  5,  d,   (III). 

Suits  by  creditors  to  wind  up  cor- 
poration, see  infra,  II,  K,  4,  b,  (I), 
(C). 
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cliartor  liireotly,  th<\v  cannot  do  so  indircotly,"  as  by  enjoining:  the  nsg 
of  corporate  franchises,^*  or  by  appointin<j:  a  receiver  with  a  view  to 
tlie  winding  up  of  its  atTairs/"  unless  authorized  by  statute.^"  Thia 
ruh>  is  subject  to  some  qualifications  which  Avill  be  noticed  later,^' 
autl  furthermore,  there  is  a  distinction  between  a  forfeiture  and  dis- 
solution, and  a  windiiii?  up  of  corporate  iiffairs  and  distril)ution  of  as- 
sets Avithout  dissolution.^'*  While  courts  of  equity  have  no  power  to 
dissolve  a  corporation,  they  may,  according  to  some  authorities,  wind 
up  its  affairs  in  a  proper  case,  without  a  dissolution.^^ 

"Wlien,  however,  a  corporation  has  been  in  fact  dissolved  by  some 
legal  method,  equity,  by  virtue  of  its  jurisdiction  over  trusts,  has  juris- 
diction to  administer  the  corporate  assets,  unless  statute  provides 
otherwise.'" 

Federal  courts  have  no  power  to  dissolve  a  corporation  organized 
under  state  laws,'^  but  may  w^ind  it  up  when  the  essential  jurisdictional 
facts  are  present.^- 

3.  Nature  of  Proceeding,  Whether  Direct  or  Collateral. — With 
respect  t«  the  second  requisite,  a  cause  of  forfeiture  of  the  franchise 


Suits  to  sequestrate  and  distribute 
corporate  property,  see  infra,  II,  K, 
6,   c. 

13.  Gibson  r.  Thornton,  107  Ga.  545, 
33  S.  E.  895. 

14.  Jersey  City  Gaslight  Co.  v.  Con- 
sumers' Gas  Co.,  40  N.  J.  Eq.  427,  2 
Atl.  922;  Fisher  v.  World  Mut.  L.  Ins. 
Co.,  47  How.  Pr.  (N.  Y.)  451. 

15.  See  infra,  II,  K,  4,  b,  (I),  (A). 

16.  See  the  statutes,  and  infra,  II, 
K,  4,  b,   (I),   (A). 

17.  See  Miner  v.  Belle  Isle  Ice  Co., 
93  Mich.  97,  53  N.  W.  218,  17  L.  R.  A. 
412,  and  infra,  II,  K,  4,  b,  (I),  (B) 
and   (C). 

18.  See  supra  I. 

19.  See  infra,  II,  K,  4,  b. 

20.  See  infra,  V,  B. 

21.  TJ.  S. — Maguire  v.  Mortgage  Co., 
203  Fed.  858,  122  C.  C.  A.  83;  Pearce 
V.  Sutherland,  164  Fed.  609,  90  C.  C. 
A.  519;  Republican  Mountain  Silver 
Minos  V.  Brown,  58  Fed.  644,  7  C.  C. 
A.  412,  24  L.  R.  A.  776;  Hirsch  v.  In- 
dependent Steel  Co.,  196  Fed.  104; 
United  States  Shipbuilding  Co.  v. 
Conkhn.  140  Fed.  219.  Ala.— Import- 
ing &  Exporting  Co.  V.  Locke,  50  Ala. 
332.  N.  J.— Gallagher  v.  Asphalt  Co., 
65  N.  .7.  Eq.  258,  284,  o5  Atl.  259. 
N.  Y.— People  v.  New  York  City  Ry. 
Co.    107  X.  Y.  Supp.  247. 

But  compare  Briggs  v.  Traders*  Co., 
145  Perl.  254.  See  generally  the  title, 
"United  States  Courts." 
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As  to  dissolution  of  national  banks, 

See   4   Standard  Proc.   50. 

[a]  Though  a  state  statute  confers 
jurisdiction  on  courts  of  equity  to  dis- 
solve a  corporation,  a  federal  court 
sitting  in  that  state  cannot  decree  the 
dissolution  of  a  corporation.  Conklin 
V.  United  States  Shipbuilding  Co.,  140 
Fed.  219. 

22.  McGraw  v.  Mott,  179  Fed.  646, 
103  C.  C.  A.  204;  Jacobs  v.  Mexican 
Sugar  Co.,  130  Fed.  589.  See  Gallag- 
her V.  Asphalt  Co.,  65  N.  J.  Eq.  258, 
289,  55   Atl.   259. 

[a]  When  a  state  statute  provides 
a  remedy  for  the  winding  up  of  a  cor- 
poration which  is  equitable  in  nature, 
the  federal  courts  have  general  power 
to  take  cognizance  of  and  enforce  the 
right  created  by  the  state  law.  Land 
Title  &  Trust  Co.  v.  Asphalt  Co.,  127 
Fed.  1,  62  C.  C.  A.  23;  Jacobs  v.  Mex- 
ican  Sugar  Co.,   130   Fed.   589. 

[b]  The  action  involves  a  money 
controversy,  and  a  federal  court  has 
jurisdietion  when  there  is  the  neces- 
sary diversity  of  citizenship,  and  when 
the  requisite  amount  is  in  controversy. 
.Jacobs  r.  Mexican  Sugar  Co.,  130  Fed. 
589.  Contra,  Gallagher  v.  Asphalt 
Co.,  65  N".  J.  Eq.  258,  281,  55  Atl.  259, 
holding  the  action  is  in  the  nature  of 
an  equitable  quo  warranto  and  is  not 
pecuniary   in   nature. 

Jurisdiction  over  foreign  corporation, 
see  infra,  VII,  A. 
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of  a  corporation  cannot  be  taken  advantage  of  or  enforced  against  a 
corporation,  collaterally  or  incidentally,  or  in  any  other  mode  ^  than 
by  a  direct  proceeding  for  that  purpose  against  the  corporation. -^  It 
is  permissible,  however,  when  a  corporation  has  been  actually  dissolved 
in  some  manner,  to  allege  and  prove  the  dissolution,  the  loss  of  cor- 
porate life  and  power,  in  a  collateral  proceeding,^* 


23.  IT.  S. — Keystone  "Wood  Co.  v. 
Susquehana  Boom  Co.,  240  Fed  296, 
153  C.  C.  A.  222;  Taylor  r.  Holmes,  14 
Fed.  49S.  Ala. — Importing  &  Export- 
ing Co.  v.  Locke,  50  Ala.  332;  Harris  v. 
Nesbit,  24  Ala.  398,  400.  Ark.— Black- 
■well  V.  State,  36  Ark,  178.  Cal.— People 
V.  Stanford,  77  Cal.  360,  18  Pac.  85,  19 
Pae.  693,  2  L.  R.  A.  92.  Ga.— Atlanta 
V.  Gate  City  Gas  Light  Co.,  71  Ga.  106. 
HI.— Thomas  v.  South  Side  El.  R.  Co. 
218  HI.  571,  75  IST.  E.  1058;  Attorney 
General  t*.  Chicago  &  E.  R.  Co.,  112 
111.  520;  Gilmer  Creamery  Assn.  f. 
Quentin,  142  111.  App.  448.  Ind.— 
Western  Plank  Road  Co.  v.  Central 
Union  Tel.  Co.,  116  Ind.  229,  IS  N.  E. 
14;  Brookeville  &  G.  Tpk.  Co.  v.  Mc- 
Carty,  8  Ind.  392,  65  Am.  Dec.  768. 
Ky.— Kirch  t'.  Louisville,  125  Ky.  391, 
lOl'  S.  W.  373.  Md.— Nicolai  V.  Mary- 
land Agr.  Mech.  Assn.,  96  Md.  323,  53 
Atl.  965.  University  v.  Williams,  9 
Gill  &  J.  365,  31  Am.  Dec.  72.  Mass.— 
Heard  v.  Talbot,  7  Gray  113,  120. 
Mich.— People  v.  Bank  of  Pontiac,  12 
Mich.  527.  Mo. — Bank  of  Missouri  v. 
Snelling,  35  Mo.  190.  N.  J. — Jersey 
City  Gaslight  Co  V.  Consumers'  Gas 
Co.,  40  N.  J.  Eq.  427,  2  Atl.  922.  N.  Y. 
In  re  Kings  County  El.  R.  Co.,  105  N, 
Y.  97,  119,  13  N.  E.  18;  Holmes  Elec. 
Protective  Co.  v.  Armstrong,  97  Misc. 
184,  162  N.  Y.  Supp.  770;  Fredonia  f. 
Fredonia  Nat.  Gas  Light  Co.,  84  Misc. 
1.50,  145  N.  Y.  Supp.  820.  N.  C— Ashe- 
villo  Div.  No.  Fifteen  r.  Aston,  92  N. 
C.  578.  Pa.— In  re  Philadelphia  &  M. 
Ry  Co.'s  Petition,  187  Pa.  123,  40  Atl. 
967  S.  D. — State  v.  Central  Lumb. 
Co.,  24  S.  D.  136,  123  N.  W.  504. 
Tenn.— Parker  v.  Bethel  Hotel  Co.,  96 
Tenn.  252,  269,  277,  34  S.  W.  209,  31 
L  R.  A.  706.  Tex. — Oalvctnn,  H.  Ao 
S.  A.  Ry.  Co.  17.  State,  81  fox.  572.  17 
S.  W.  67.  Va. — Pixlf-y  v.  Roanoke 
Nav.  Co.,  75  Va.  320.  W.  "Va.— Green- 
brier Lumber  Co.  v.  Warn,  30  W.  Va. 
43,  50,  3  S.  E.  22,7.  ' 

Proceedings    against     banks,     see    4 
Standard    T'roc.   40. 

[a]     No  person  can  taKe  advantage 


of  a  ground  for  a  forfeiture  in  a  pri- 
vate action,  until  it  be  judicially  de- 
clared. Blackwell  V.  State,  36  Ark. 
178,  187;  Western  Plank  Road  Co.  v. 
Central  Union  Tel.  Co.,  116  Ind.  229, 
18  N.  E.  14;  Brookville  &  G.  Tpk.  Co.  v. 
McCarty,  8  Ind.  392,  65  Am.  Dec.  768. 

[b]  "When  the  rights  of  the  corr 
poratlon  come  into  inquiry  in  a  col- 
lateral proceeding,  the  case  is  to  be 
treated  as  if  no  ground  of  forfeiture 
existed  unless  there  has  been  a  judg- 
ment 80  declaring  in  a  direct  action 
by  the  state."  Galveston,  H.  &  S.  A. 
Rv.  Co.  V.  State,  81  Tex.  572,  595,  17 
S."  W.  67. 

[c]  Limitation  on  Rules. — ^When  the 
objection  to  the  existence  of  a  cor- 
poration shows  the  absolute  death  of 
it  on  the  day  of  the  adoption  of  a 
constitution,  and  not  merely  the  ex- 
istence from  and  after  that  date  of  a 
cause  of  forfeiture,  the  question  of 
its  existence  may  be  raised  in  a  suit 
to  enjoin  threatened  acts  by  those  as- 
suming to  act  in  the  name  of  the  dead 
corporation.  Attorney  General  v.  Chi- 
cago &  E.  R.  Co.,  112  111.  520,  538. 

24.  Ark.— Blackwell  v.  State,  36  Ark. 
178  188.  Ind.— Western  Plank  Road 
V.  Central  Union  Tel.  Co.  116  Ind.  229, 
18  N.  E.  14.  la. — Carey  v.  Cincinnati 
&  Chicago  R.  Co.,  5  Iowa  357.  N.  J. — 
Elizabethtown  Gas-Light  Co.  v.  Green, 
46  N".  J.  Eq.  118,  127,  18  Atl.  844. 
W.  Va. — Greenbrier  Lumb.  Co.  V. 
Ward,  30  W.  Va.  43,  3  S.  E.  227,  231. 

fal  Rule  Applied.— Tf  as  a  legal 
and  necessary  consequence  of  certain 
acts,  a  corporation  has  ceased  to  be 
such,  and  any  individual  sliould  claim 
that  ho  thereby  has  been  injured,  or 
that  certain  benefits  result  to  him,  he 
may  by  averring  these  facts,  have  his 
remedy.  This  may,  of  course,  involve 
an  inquiry  into  the  character  of  the 
acta  snlTored.  but  the  fact  that  its  ex- 
istence lias  ceased,  being  established, 
it  becomes  dissolved  and  may  be  so 
treated.  Carey  V.  C.  &  C.  R.  Co.,  5 
Iowa  357. 
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The  form  of  tho  proooctlin^x,  wlntlior  by  quo  warranto,  scire  facias, 
bill  or  (.'oniplaint  will  be  noticed  hereafter." 

4.  By  Whom  Proceedings  Instituted.  —  a.  The  State.  —  With  re- 
spoot  lo  ilir  third  fssonti;il  iiioiitioncd  above,-"  it  is  a  general  rule  that 
prooeotliniis  to  forfeit  a  corporate  charter  or  franchise  can  be  brought 
only  by  the  state  creating  the  corporation,-^  unless  it  is  otherwise  pro- 
vided by  statute,-'^  the  reason  being  that  corporations  owe  their  lives 
to  the  state,  which  alone  can  determine  under  what  circumstances  that 
life  can  be  terminated.-^  Furthermore  the  government  may  choose 
to  waive-  the  breach  of  the  conditions  of  the  contract  arising  out  of 
the  charter  and  may  not  wish  to  enforce  a  forfeiture.^" 

b.  Individuals,  Stockholders  and  Creditors. — (I.)  In  the  AT) sen  ce 
of  Statute.  —  (A.)    In  General.  —  It  is  a  general  rule  that  individuals^^ 


25.  See   infra,   II,  K,  5. 

26.  See  supra,  II,  K,  1. 

27.  U.  S.— Keystone  Wood  Co.  v. 
Susquehanna  Boom  Co.,  240  Fed.  296, 
153  C.  C.  A.  222.  Ala.— State  v. 
Moore,  19  Ala.  514,  519.  Conn. — Low 
f.  E.  P.  K.  Pressed  Metal  Co.,  91  Conn. 
91,  99  Atl.  1.  111.— Lincoln  Park  Chap- 
ter No.  177  r.  Swatek.  204  111.  228,  68 
X.  E.  429;  Coquard  v.  National  Lin- 
seed Oil  Co.,  171  111.  480,  4!)  N.  E.  563 
Ind. — State  r.  Freneh  Lick  Springs 
Hotel  Co.,  42  Ind.  App.  282,  82  N.  E. 
801,  85  N.  E,  724.  Ky.— Eeichert  v.  El- 
lis Ferry  Co.,  184  Ky.  150,  211  S.  W. 
403.  La. — State  v.  American  Sugar 
Pef.  Co.,  138  La.  1005,  71  So.  137;  Ste- 
phens V.  Louisiana  Long  Leaf  Lumb. 
Co..  122  La.  547,  47  So.  887.  Md.— Uni- 
versity of  Maryland  i:  Williams,  9  Gill 
&  J.  365,  426,  31  Am.  Dec.  72.  Mass. 
Briggs  r.  Cape  Cod  Ship  Canal  Co.,  137 
Mass.  71;  Folger  v.  Columbian  Ins.  Co.. 
99  Mass.  267,  96  Am.  Dec.  747;  Com.  v. 
Union  Fire  &  M.  Ins.  Co..  5  Mass.  230, 
4  Am.  Dec.  50.  Mich. — Heap  v.  Heap 
Mfg.  Co.,  97  Mich.  147,  56  N.  W.  349; 
People  V.  Bank  of  Poutiac,  12  Mich. 
o27.  N.  J. — Has  Light  Co.  v.  Borough 
of  South  River.  77  N.  J.  Eq.  487,  77 
Atl.  473;  ElizahPthtown  Gas-Light  Co. 
c.  Green.  46  N.  J.  Eq.  118,  18  Atl.  844; 
Jersev  Citv  Gaslight  Co.  v.  Consum- 
ers' Gas  Co..  40  N.  J.  Eq.  427,  2  Atl. 
922.  N.  Y.— Denike  v.  New  York  &  E. 
Lime  &  Cement  Co.,  80  N.  Y.  599;  In 
re  New  York  Elevated  Ry.  Co.,  70  N. 
Y.  327,  338;  People  v.  Seneca  Lake 
Grape  &  Wine  Co.,  .52  Hnn  174,  5  N.  Y. 
Supp.  136,  17  Civ.  Proc.  130,  23  N.  Y. 
St.  346.  N.  C— Asheville  Div.  No.  Fif- 
teen f.  Aston,  92  N.  C.  578;  Elizabeth 
City  Academy  v.  Lindsey,  28  N.  C.  476, 
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45  Am.  Dec.  500.  R.  I. — Richards  v. 
Cavalry  Club,  101  Atl.  222.  Tenn. 
Parker  v.  Bethel  Hotel  Co.,  96  Tenn. 
252,  269,  277,  34  S.  W.  209,  31  L.  R.  A. 
706.  Tex.— Galveston,  II.  &  S.  A.  Ry. 
Co.  V.  State,  81  Tex.  572,  595,  17  S.  W. 
67.  Utah. — Union  Sav.  &  Inv.  Co.  v.  Dis- 
trict Court,  44  Utah  397,  406,  140  Pac. 
221,  Ann.  Cas.  1917A,  821.  Va.— Pix- 
ley  V.  Roanoke  Nav.  Co.,  75  Va.  320. 
W.  Va.— Law  v.  Rich,  47  W.  Va.  634, 
35  S.   E.  858. 

In  quo  warranto  proceedings,  see  22 
Standard   Proc.  59. 

Monopolies,  see  19  Standard  Proc. 
851. 

[a]  The  state  is  a  necessary  party 
to  a  proceeding  for  dissolution  of  a 
corporation.  State  v.  American  Sugar 
Refining  Co.,  138  La.  1005,  71  So.  137. 

28.  See  the  statutes  and  infra,  this 
section. 

29.  Denike  v.  New  York  &  R.  Lime 
&   Cement   Co.,   80   N.   Y.   599. 

[a]  And  it  would  be  a  great  anom- 
aly to  allow  persons  not  parties  to  a 
contract  to  insist  upon  its  breach  and 
enforce  a  penalty  for  its  violation. 
Heard  V.  Talbot,  7  Gray  (Mass.)  113, 
130. 

30.  University  of  Maryland  v.  Wil- 
liams, 9  Gill  &  J.  (Md.)'  365,  426,  31 
Am.   Dec.   72. 

31.  XT.  S.— Lyon  v.  McKeefrey,  171 
Fed.  384,  96  C.  C.  A.  340.  Conn.— In 
re  Litchfield  County  Agr.  Soc,  91 
Conn.  536.  100  Atl.  350;  Low  v.  R.  P. 
K.  Pressed  Metal  Co.,  91  Conn.  91,  99 
Atl.  1.  la. — Miller  v.  Hawkeve  Gold 
Dredging  Co.,  156  Iowa  557,  137  N.  W. 
507;  Stewart  v.  Pierce,  116  Iowa  733, 
751,  89  N.  W.  234.  Kan.— Feess  v. 
Mechanics'   State  Bank,  84  Kan.   828, 
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cannot  maintain  an  action  either  at  law  ^-  or  in  equity  ^^  for  tlie 
purpose  of  forfeiting  a  corporate  charter  or  franchise  or  of  dissolving 
a  corporation,  unless  it  is  otherwise  provided  by  statute.^*  It  is  im- 
material ^yhether  the  individual  suing  is  a  stranger,^^  a  creditor,^*^  or 
a  stockholder,^^  though  certain  exceptions  to  the  rule  have  been  recog- 


115  Pac.  563,  L.  R.  A.  1015  A,  606. 
Me.— Pride  v.  Pride  LumW  Co.,  109 
Me.  452,  84  Atl.  9S9;  Ulmer  v.  Maine 
Eeal-Estate  Co.,  93  Me.  324,  45  Atl.  40. 
Mass. — Briggs  v.  Cape  Cod  Ship  Canal 
Co.,  137  Mass.  71;  Folger  v.  Columbian 
Ins.  Co.,  99  Mass.  267,  96  Am.  Dec.  747. 
Neb. — Vila  v.  Grand  Island  Elee.  Light, 
Ice  &  C.  S.  Co.,  68  Neh.  222,  94  N. 
W.  136,  97  N.  W.  613,  110  Am.  St.  Eep. 
400,  63  L.  R.  A.  791.  N.  J.-^ersey 
City  Gaslight  Co.  v.  Consumers'  Gas 
Co.,  40  N.  J.  Eq.  427,  2  Atl.  922. 
N.  Y.— See  Denike  V.  New  York  &  R. 
Lime  &  Cement  Co.,  80  N.  Y.  599,  606. 
Ore.— Wills  r.  Xehalem  Coal  Co.,  52 
Ore  70,  96  Pac.  528.  R.  L— Richards 
r.  Cavalry  Club,  101  Atl.  222.  S.  D.— 
Dudley  v.  Dakota  Hot  Springs  Co.,  11 
S.  D.  559,  79  N.  W.  839.  Utah.— Un- 
ion Sav.  &  Inv.  Co.  v.  District  Court, 
44  Utah  397,  140  Pac,  221,  Ann.  Cas. 
1917  A,  821. 

As  to  proceedings  in  suits  by  indi- 
viduals, when  permitted,  see  infra,  II, 
K,  G. 

32.  Rice  V.  National  Bank,  126 
Mass.  300;  Folger  v.  Columbian  Ins. 
Co.,  99  Mass.  267.  96  Am.  Dec.  747; 
Union  Sav.  &  Inv.  Co.  v.  District 
Tourt,  44  Utah  397,  140  Pac.  221,  Ann. 
Cas.   1917  A,  821. 

[a]  "At  common  law,  private  in- 
dividuals, without  tiie  intervention  of 
the  attorney  general,  cannot,  either  as 
of  right  or  by  leave  of  court,  file  an 
information  in  the  nature  of  quo  war- 
ranto." Rice  V.  National  Bank,  126 
Mass.  300. 

33.  See  infra,  tliis  sei'tion. 

34.  See  the  statutes  and  infra,  IT, 
K,  4,  b,    (U). 

35.  Colo. — People  ex  rel  Byers  v. 
Grand  River  Bridge  Co.,  13  Colo.  11, 
21  Pac.  808.  Pa.— Com.  ex  rel.  Ban- 
ning r.  Philadelphia,  G.  &  N.  Ry.  Co., 
20  Pa.  518.  Eng. — ^King  V.  Stacey,  1 
Term    Rop.    1. 

fa"!  A  stranger  who  has  no  interest 
ir  a  corporation  except  that  which  is 
common  to  every  citizen  cannot  de- 
mand tlie  forfeiture  of  a  charter  of  a 
corporation,    even    when    the    statute 


provides  that  information  in  the  na- 
ture of  a  quo  warranto  might  be  ex- 
hibited by  the  proper  officer  "at  the 
relation  of  any  person  or  persons  de- 
siring to  sue  or  prosecute  the  same. 
People  ex  rol.  Bvers  r.  Grand  River 
Bridge   Co.,   13    Colo.    11,   21   Pac.   898 

36.  Gaylord  v.  Fort  "Wayne,  M.  8s 
C.  R.  Co.,  6  Biss.  286,  10  Fed.  Cas.  No. 
5,284;  Com.  v.  Farmers'  Bank,  2 
Grant  Cas.   (Pa.)   392. 

37.  U.  S. — Republican  Mountain  Sil- 
ver Mines  r.  Brown,  58  Fed.  644,  7  C. 
C.  A.  412,  24  L.  R.  A.  776;  Tavlor  v. 
Decatur  Mineral  &  Land  Co.,  112  Fed. 
449.  m.— Lincoln  Park  Chapter  No. 
177  V.  Swatek,  204  111.  228,  68  N.  E. 
429;  Baker  v.  Backus,  32  111.  79.  la.— 
Platner  v.  Kirby,  138  Iowa  259,  264, 
115  N.  W.  1032;  Stewart  v.  Pierce,  116 
Iowa  733,  89  N.  W.  234.  Kan.— Feess 
V.  Mechanics'  State  Bank,  84  Kan.  828, 
115  Pac.  563,  L.  R.|  A.  1915  A,  606. 
Ky. — Oldham  v.  Mt.  Sterling  Imp. 
Co.,  103  Ky.  529,  45  S.  W.  779. 
Mass. — Rice  v.  National  Bank,  128 
Mass.  300.  Mich.— Heap  t\  Heap  Mfg. 
Co.,  97  Mich.  147,  56  N.  W.  349.  Mo. 
Ashton  V.  Penficld,  233  Mo.  391,  429, 
1.35  S.  W.  038.  N.  Y.— Denike  v.  New 
York  &  R.  Lime  &  Cement  Co.,  80  N. 
Y.  599;  Verplanck  v.  Mercantile  Ins. 
Co.,  2  Paige  438;  Magee  v.  Gencseo 
Academy,  49  Hun  605,  1  N.  Y.  Supp. 
700,  17 'N.  Y.  St.  221.  Ore.— Wills  v. 
Nehalem  Coal  Co.,  52  Ore.  70,  96  Pac. 
528.  Pa. — Murphv  v  Farmers'  Bank, 
20  Pa.  415.  S.  D.— Dudley  v.  Dakota 
Hot  Springs  Co.,  11  S.  D.  559,  79  N. 
W.  830.  Utah.— Union  Sav.  &  Inv. 
Co.  V.  District  Court,  44  Utah  .307,  140 
Pac.    221.    Ann.    ('as.    l!tl7A,    8L'l. 

fa]  "It  is  the  settled  doctrine  that 
at  the  suit  of  a  stocklioldcr,  corporate 
officials  cannot  be  removed,  nor  a  re- 
ceiver be  appointed,  nor  the  existence 
of  a  corporation  be  in  any  manner 
terminated,  by  a  court  of  law  or  eq- 
uity, in  the  absence  of  express  statu- 
tory authorization."  Dudley  v.  Dakota 
Hot  Springs  Co.,  11  S.  D.  559,  562,  79 
N.   W.   830. 

[b]      The    fact   that    a    shareholder 
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nizi'il  by  some  courts.'''' 

There  is  a  tlistinetiou,  however,  between  a  forfeiture  of  a  charter 
or  ilissolution  of  a  corporation  because  of  a  nonusor  or  misuser  of  cor- 
}u)rate  powers,  and  a  winding  up  of  corporate  alTairs  without  a  dis- 
solution in  a  cause  otherwise  fully  within  the  jurisdiction  of  a  court  of 
eipiity,  in  which  all  the  parties  in  interest  are  present  or  represented." 
It  is  true  that  the  appointment  of  a  receiver  to  wind  np  a  corporation 
and  the  distribution  of  its  assets,  while  not  destroying  the  corporate 
existence,  leaves  it  a  mere  shell.^"  Consequently  courts  of  equity  are 
loath  to^^nd  have  refused  to  appoint  permanent  receiver  to  settle  the 
affairs  of  a  corporation,  lest  they  should  accomplish  indirectly  all  the 
consequences  of  a  technical  dissolution.^^     The  general  rule  therefore 


may  suffer  irreparable  injury  because 
of  a  neglect  or  refusal  of  the  proper 
state  oflicers  to  act  does  not  authorize 
a  suit  by  the  shareholder.  The  share- 
holder's remedy  is  by  appropriate  pro- 
ceedings to  require  the  state  officer  to 
act  Union  Sav,  &  Inv.  Co.  v.  District 
Court,  44  Utah  397,  406,  140  Pac.  221, 
Ann.  Cas.  1917  A,  821.  As  to  man- 
damus as  a  remedy,  see  19  Standard 
Prop,   ins,   220. 

[p]  And  a  shareholder  may  sue  to 
prevent  the  corporation  from  doing 
some  forbidden  act,  or  from  continuing 
the  mismanagement  of  its  affairs,  or 
to  require  it  to  follow  the  provisions 
of  the  statute  or  for  the  purpose  of 
obtaining  a  judgment  against  it  where 
the  purpose  of  the  action  is  not  to 
wind  up  the  affairs  of  the  corporation. 
There  is  a  clear  distinction  between 
the  actions.  Union  Sav.  &  Inv.  Co.  v. 
District  Cocrt,  44  Utah  397,  406,  140 
Pac.  221,  Ann.  Cas.  1917  A,  821..  As 
to  such  actions  see  5  Standard  Proc. 
697,  and  the  title,  "Stock,  and  Stock- 
holders." 

38.  See  infra,  IT,  K,  4,  b,  (T),  '(B) 
and  (C). 

39.  Morawetz  on  Corporations,  §  283, 
and  the  following  cases:  Ala. — Noble 
V  Gadsden  Land  &  Imp.  Co.,  133  Ala. 
250.  31  So.  856,  91  Am.  St.  Kep.  27. 
Conn. — Barber  v.  International  Co., 
7.';  Conn.  587,  606,  48  Atl.  758. 
Tenn. — Smith  v.  St.  Louis  Mut.  Life 
In.s.  Co.,  6  Lea  564. 

[a]  A  forfeiture  of  the  charter  (1) 
is  not  involved  in  the  equal  distribu- 
tion of  the  assets  of  a  corporation. 
Nor  is  it  at  all  necessary  that  a  dec- 
laration of  non-user  or  insolvency 
should  load  to  .such  result.  The  ob- 
ject   is,    in     certain    contingencies,    to 
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prevent  unseemly  scrambles,  and  to 
secure  what  equity  delights  in,  equal- 
ity of  rights  among  all  who  are  equal- 
ly meritorious.  Smithj  v.  St.  Louis 
Mut.  L.  Ins.  Co.,  3  Tenn.  Ch.  502.  (2) 
A  decree  compelling  the  winding  up 
of  the  company's  business  and  distrib- 
uting the  assets  will  not  extinguish 
the  franchise  of  the  corporation  or  ter- 
minate its  legal  existence.  Benedict 
r.  Columbus  Const.  Co.,  49  N.  J.  Eq. 
2,3,  36,  23  Atl.  485. 

40.  Pennsylvania  Steel  Co.  v.  New 
York  City  Ey.  Co.,  198  Fed.  721,  737, 
117  C.  C.  A.  503. 

41.  U.  S. — Pearce  v.  Sutherland, 
164  Fed.  609,  90  C.  C.  A.  519;  Repub- 
lican Mt.  Silver  Mines  v  Brown,  58 
Fed.  644,  7  C.  C.  A.  412,  24  L.  R.  A. 
776;  In  re  Electric  Supply  Co.,  175 
Fed.  612;  Sidway  v.  Missouri  Land  & 
L.  S  Co.,  101  Fed.  481.  Cal.— Neall 
r.  Hill,  16  Cal.  145,  76  Am.  Dec.  508. 
Conn. — Low  v.  E.  P.  K.  Pressed  Metal 
Co.,  91  Conn.  91,  99  Atl.  1.  Ga.— Gib- 
son V.  Thornton,  107  Ga.  545,  33  S. 
E.  895.  la.— Wallace  v.  Pierce-Wal- 
lace Pub.  Co.,  101  Iowa  313,  70  N.  W. 
216,  63  Am.  St.  Eep.  389,  38  L.  E.  A. 
122.  Md. — Mason  v.  Supreme  Court 
of  Equitable  League,  77  Md.  483,  27 
Atl.  171,  39  Am.  St.  Eep.  433.  Mo. 
Brown  v.  Kome  Sav.  Bank,  5  Mo.  A  pp. 
1.  N.  Y.— Bliven  v.  Peru  Steel  &  Iron 
Co.,  60  How.  Pr.  280;  Howe  v.  Deuel, 
43   Barb.   504. 

But  see  Falfurrias  Immigration  Co. 
V.  Spielhagen,  61  Tex.  Civ.  App.  Ill, 
129  S.  W.   164. 

[a]  Limitation  on  Rule. — (1)  The 
rule  of  the  text  does  not  affect  the 
undoubted  power  of  equity  to  appoint 
a  receiver  pendente  lite  to  preserve 
the     assets     of     a     corporation.     Me. 
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is,  that  on  the  application  of  a  private  suitor,  whether  creditor  or 
stockholder,  equity  w'ill  neither  dissolve  a  corporation,*^  nor  lay  hold 
of  the  property  of  a  going  concern  and  wind  up  its  business  and  dis- 
tribute its  assets.^^ 

Some  courts  have  stated  broadly  that  in  the  absence  of  statute,  juris- 
diction of  courts  of  equity  over  corporate  bodies  does  not  exist  to  such 
an  extent  as  to  justify  them  in  dissolving  corporations,**  or  winding 
up  their  affairs  and  sequestrating  their  property,*^  at  the  instance  of 
a  private  suitor.  And  since  a  receivership  is  an  ancillary  remedy," 
a  court  of  equity  without  power  to  wind  up  a  corporation,  has  no 
power  to  appoint  a  receiver  of  a  corporation  ancillary  to  a  stockholder's 


Pride  v.  Pride  Lumb.  Co.,  109  Me.  452, 
84  Atl.  989.  Mont. — State  ex  rel.  In- 
dependent Dist.  Tel.  Co.  V.  District 
Court,  15  Mont.  324,  39  Pac.  316,  48 
Am.  St.  Rep.  682,  27  L.  R.  A.  392. 
N.  J.— Sternberg  v.  Wolff,  56  N.  J.  Eq. 
555,  561,  42  Atl.  1078.  (2)  But  the 
court  will  retire  when  there  is  no 
longer  any  necessity  for  a  receiver. 
Pride  v.  Pride  Lumb.  Co.,  109  Me.  452, 
84  Atl.  9S9.  See  generally  the  title, 
"Receivers." 

42.  See   supra,   this   section. 

43.  U.  S. — Harden  v.  Newton,  14 
Blatchf.  376,  11  Fed.  Cas.  No.  6,054. 
Me.— Pride  v.  Pride  Lumb.  Co.,  109 
Me  452,  84  Atl.  989;  Ulmer  v.  Maine 
Real  Estate  Co.,  93  Me.  324,  45  Atl. 
40.  Mich. — Town  v  Duplex-Power  Car 
Co.,  172  Mich.  519,  138  N.  W.  338. 
Tex. — People's  Inv.  Co.  v.  Crawford 
(Tex.  Civ.  App.),  45  S.  W..738.  Wis. 
Hinckley  v.  Pfister,  83  Wis.  64,  84,  53 
N.  W.  21. 

44.  TT.  S. — ■Republican  Mountain 
Silver  Mines  v.  Brown,  58  Fed.  644, 
7  C.  C.  A.  412,  24  L.  R.  A.  776;  In 
re  Electric  Supply  Co.,  175  Fed.  612. 
Cal.— Ncall  v.  Hill,  16  Cal.  145,  76  Am. 
Dec.  508.  Oa. — Gibson  v.  Thornton, 
107  Ga.  545,  33  S.  E.  895.  HI.— Bixler 
r.  Summerfield,  195  111.  147,  62  N.  E. 
849.  la. — Wallace  v.  Pierco-Wallace 
Pub.  Co.,  101  Iowa  313,  322,  70  N.  W. 
216,  63  Am.  St.  Rep.  389,  38  L.  R. 
A.  122;  French  v.  GifFord,  30  Iowa 
148,  100.  Ohio,— Cincinnati,  H.  &  D. 
R.  Co.  r.  Duckworth,  2  Ohio  C.  C,  518. 
S.  D.— Dudley  v.  Hot  Springs  Co.,  11 
S.  D.  559,  79  N.  W.  839. 

45.  Cal. — In  re  French  Bank  Oaoe, 
53  Cal.  495,  550,  on  the  authority  of 
Neall  V.  Hill,  16  Cal.  145,  76  Am.  Dec. 
608.      la. — Wallace    v.    Pierce-Wallaco 


Pub.  Co.,  101  Iowa  313,  322,  70  N.  W. 
216,  63  Am.  St.  Rep.  389,  38  L.  R.  A. 
122.  Me. — Craughwell  v.  Mausam 
River  Trust  Co.,  113  Me.  531,  95  Atl. 
221.  W.  Va.— Law  v.  Rich,  47  W.  Va. 
634,   35   S.   E.   858. 

[a]  "That  a  court  of  equity,  as 
such,  has  not  jurisdiction  or  power  over 
corporate  bodies,  for  the  purpose  of 
restraining  their  operations  or  wind- 
ing up  their  concerns,  is,  I  think,  well 
settled  by  the  various  authorities." 
Bayless  v.  Orne,  1  Freem.  Ch.  (Miss.) 
161,    173. 

[b]  Reason  of  Rule. — It  is  well  set- 
tled that  a  court  of  equity,  as  such, 
has  no  jurisdiction  over  corporate  bod- 
ies, for  the  purpose  of  restraining 
their  operations  or  winding  up  their 
concerns.  A  decree  appointing  a  re- 
ceiver and  directing  a  sale  of  the 
property  and  settlement  of  the  affairs 
of  a  corporation  if  allowed  to  stand 
must  necessarily  result  in  a  dissolu- 
tion of  a  corporation.  It  is  therefore 
erroneous,  as  the  court  would  in  such 
case  accomplish  indirectly  what  it  baa 
no  power  to  do  directly.  Neall  v.  Hill, 
16  Cal.  145,  150,  76  Am.  Dec.  508.  To 
same  effect,  Gibson  v.  Thornton,  107 
Ga.  545,  33  S.  E.  895. 

fc]  In  California  the  statute  pro- 
vides that  a  receiver  may  be  appointed 
for  an  insolvent  corporation.  This 
statute  contemplates  an  appointment 
in  an  action  pending  by  an  individual, 
and  as  there  is  no  statute  authorizing 
a  suit  by  an  individual  to  dissolve  a 
corporation,  a  receiver  cannot  be  ap- 
pointed in  a  suit  by  an  individual 
when  it  would  result  in  a  dissolution 
of  the  corfioration.  In  re  French  Bank 
Case,  63   Cal.  495. 

46.     See   21    Standard   Proc.    321. 
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siiit  to  wind  np  its  nfTairs/^  Wliilc  this  may  have  been  the  rule  for- 
nuTly.*^  exooplions  to  the  ruk>  have  been  evolved  which  are  in  some 
respects  as  broad  as  the  rule  itself,*''  and  it  is  now  quite  generally 
recognized  in  a  number  of  states  at  least,  that  equity  has  inherent 
power  in  exceptional  cases  in  actions  otherwise  within  its  jurisdiction, 
to  appoint  a  receiver,  wind  up  the  affairs  of  a  corporation,  and  compel 
a  distribution  of  assets.^"  One  exception  to  the  rule  exists  in  the 
case  of  actions  by  stockholders,^^  another  is  in  the  case  of  suit  by 
creditor.'"^-  A  third  is  in  the  case  of  foreclosure  of  corporate 
mortgages,'^  and  still  another  is  in  the  appointment  of  receivers  of  the 


47.  People  v.  District  Court,  33 
Colo.  2P3,  SO  Pac.  90S;  People's  Inv. 
Co.  r.  Crawford  (Tex.  Civ.  App.),  45 
S.  W.   73S. 

48.  See  Breiit  v.  Brister  Sawmill 
Co..  103  Miss.  876,  891,  60  So.  1018, 
Ann.  Cas.  1915B,  576,  43  L.  E.  A.  (N. 
S.)    720. 

49.  Low  V.  R.  P.  K.  Pressed  Metal 
Co.,    91    Conn.   91,   94,   99   Atl.    1. 

50.  Conn.— Low  v.  E.  P.  K.  Pressed 
Metal  Co.,  91  Conn.  91,  99  Atl.  1; 
Sheehy  v.  Barry,  87  Conn.  656,  661, 
S9  Atl.  251;  Barber  v.  International 
Co.,  73  Conn.  587,  594,  48  Atl.  758. 
Idaho.— Eiley  v.  Callahan  Min,  Co.,  28 
Idaho  525,  155  Pac.  665;  Gibbs  v.  Mor- 
gan, 9  Idaho  100,  72  Pac.  733.  Mich. 
Miner  v.  Belle  Isle  Ice  Co.,  93  Mich. 
97,  53  N  W.  218,  17  L.  R.  A.  412. 
Miss. — Brent  v.  Brister  Sawmill  Co., 
103  Miss.  876,  891,  60  So.  1018,  Ann. 
Cas.  1915B,  576,  43  L.  E.  A.  (N.  S.) 
720.  N.  J.— Benedict  v.  Columbus 
Const.  Co.,  49  N.  J.  Eq.  23,  23  Atl. 
485.  N.  Y.— Porter  v.  Industrial  In- 
formation Co.,  5  Misc.  262,  25  N.  Y. 
Supp.  328.  Okla. — See  Exchange  Bank 
V.  Bailey,  29  Okla.  246,  251,  116  Pac. 
812,  39  L.  E.  A.  (N.  S.)  1032,  not 
deciding  the  point.  Va. — Edelin  v. 
Pascoe,  22  Gratt.  (63  Va.)  826. 

See  also  Arents  v.  Blackwell's  Dur- 
ham Tob.  Co.,  101  Fed.  338,  character- 
ized b^  Pomeroy  as  one  of  the  most 
arbitrary  decisions  ever  rendered  by  a 
federal  court.  See  Pomeroy 'a  Eq. 
Jur.   (4th   Ed.)    §  1540. 

[aj  "We  know  that  in  the  past 
the  courts  have  laid  down  as  a  gen- 
eral rul>5  that  a  court  of  equity,  in 
the  absence  of  statutory  authority.  Ik 
without  .iuri.sdiction  at  a  suit  of  a 
stockholder  to  wind  up  the  aflfairs  of 
a  solvent  going  corporation,  or  to  ap- 
point a  receiver  with  that  end  in 
view;    and    we    understand    that    this 
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rule  has  been  based  upon  the  reason 
that  a  corporation  is  the  creature  of 
the  state  and  its  life  depends  upon 
the  action  of  the  state,  or  of  the  stock- 
holders as  a  whole.  We  find  that  in 
the  progress  of  time  and  in  the  de- 
velopment of  the  jurisprudence  of  our 
land  this  rule  has  been  somewhat 
changed,  and  the  power  of  a  court  of 
equity  has  been  enlarged  for  the  pur- 
pose of  more  fully  protecting  the  in- 
terests of  all  those  owning  interests 
in  corporations.  In  truth,  at  the  pres- 
ent time  a  large  part  of  the  business 
of  the  world  is  being  conducted 
through  corporations.  It  has  been  nec- 
essary to  change  materially  the  gen- 
eral rules  originally  applied  by  the 
courts  in  construing  the  obligations 
and  duties  of  those  engaged  in  busi- 
ness through  corporations.  The  tend- 
ency of  the  times  is  to  treat  corpora- 
tions as  if  they  were  trading  copart- 
nerships, with  the  stockholders  as  mem- 
bers of  the  concern.  It  was  stated 
by  Chancellor  Walworth  that:  'Joint 
stock  corporations  are  mere  partner- 
ships, except  in  form.'  "  Brent  v. 
Brister  Sawmill  Co.,  103  Miss.  876,  60 
So.  1018,  Ann.  Cas.  1915B,  576,  43  L. 
E.  A.  (N.  S.)   720. 

|"b]  "These  cases  are  exceptional 
and  decision  seems  to  proceed  upon 
the  theory  that,  in  the  exercise  of 
.iurisdietion  to  relieve  from  fraud  and 
the  effects  of  breaches  of  trust,  re- 
lief may  be  granted  to  a  suitor,  al- 
though it  involves  sequestrating  the 
property  and  winding  up  the  affairg 
of  a  corporation;  the  result  to  the  cor- 
poration being  an  incident  merely  of 
adequate  and  complete  relief."  Town 
V.  Duplex-Power  Car  Co.,  172  Mich. 
519,  529,  138  I^J.  W.   338. 

51.  See  infra,  II,  K,  4,  b,  (I),  (B). 

52.  See  infra,  II,  K,  4,  b,  (I),  (C) 
63.    Low  V,  R,  P,  K.  Pressed  Metal 
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property   of   foreign   corporations   carrying   on   business   within   the 
forum. ^* 

(B.)  Exceptions  to  Rxjle  in  Case  of  Stockholders.  —  The  power  of 
equity  to  wind  up  the  affairs  of  a  corporation  at  the  instance  of  a 
stockholder,  when  recognized,  will  be  exercised  only  in  the  plainest 
cases.^^  Equity  will  not,  at  the  instance  of  a  shareholder  or  of  the 
minority,  wind  up  a  going  eoncern,^^  or  interfere  merely  on  the  ground 
that  there  are  dissensions  or  differences  of  opinion  among  the  stock- 
holders.^^ If  the  officers  should  be  guilty  of  misconduct,  fraud  or  mis- 
management a  court  of  equity  has  full  power  to  restrain  and  enjoin 
thera,^^  and  to  compel  them  to  account.^^  Such  relief  is  usually  ade- 
quate, and  equity  will  not,  on  this  ground  merely,  dissolve  the  cor- 
poration or  appoint  a  receiver,^"  except  perhaps  in  extreme  cases."^ 
But  when  the  affairs  of  the  corporation  have  been  so  managed  that 
failure  or  ruin  is  inevitable,^^  or  when  the  object  for  which  the  cor- 


Co.,  91  Conn.  91,  99  Atl.  1. 

54.  See  infra,  VIII,  A. 

55.  Phinizy  t\  Amiiston  City  Land 
Co.,  195  Ala,  656,  71  So.  469;  Thor- 
oughgood  V.  Georgetown  Water  Co., 
9  Del.   Ch.   84,   77   Atl.   720. 

[a]  Defects  in  the  proceedings  for 
Incorporation  which  do  not  deprive  a 
corporation  of  a  de  facto  standing  »re 
not  grounds  for  winding  up  its  af- 
fairs, so  long  as  it  remains  solvent. 
Troutman  v.  Council  Bluffs  St.  Fair  & 
Carnival  Co.,  142  Iowa  140,  120  N.  W. 
730. 

[b]  Dissatisfaction  with  the  meth- 
od in  which  the  actions  of  a  corpora- 
tion are  being  conducted  does  not  au- 
thorize winding  up  the  corporation. 
Troutman  v.  Council  Bluffs  St.  Fair 
&  Carnival  Co.,  142  Iowa  140,  120  N. 
W.   730. 

56.  TT.  S. — TTardon  r,  Newton,  14 
Blatehf.  376,  11  Fed,  Cas.  No.  6,054. 
Ala, — Dixie  Lumber  Co.  r.  Hellams, 
202  Ala,  488,  80  So,  872;  Phinizy  v. 
Anniston  City  Land  Co,,  195  Ala.  656, 
71  So.  469;  Ross  v.  American  Banana 
Co.,  150  Ala,  268,  43  So,  817;  Noble  v 
Gadsden  Land  Co.,  L33  Ala,  250,  31 
So.  856,  91  Am.  St.  Rep.  27.  Cal. 
Burham  v.  San  Francisco  Fuse  Mfg. 
Co.,  76  Cal,  24,  17  Pac.  940.  Ky, 
Manufacturers'  Land  &  I.  Co.  v. 
Cleary,   121    Ky.  40.".,  SO   S.   W.  248, 

[a]  "A  court  of  chancery,  by  rir- 
tue  of  its  gcncr.al  equity  powers,  in 
the  absence  of  statutory  provisions,  is 
not  authorized  to  dissolve  a  corpora- 
tion, or  to  distribute  the  assets  of  a 
corporation,  whicl*  ia  pursuing  its  or- 


•dinary  business,  among  its  sharehold- 
ers, so  as  to  effect  a  practical  and 
actual  dissolution."  Hardon  v.  New- 
ton, 14  Blatehf.  376,  11  Fed.  Cas.  No. 
6,054. 

57.  Riley  v.  Callahan  Min.  Co.,  28 
Idaho  525,  155  Pac,  665,  671;  Platner 
V.  -Kirby,  138  Iowa  259,  115  N.  W. 
1032,  1034. 

58.  XT.  S. — Republican  Mountain 
Silver  Mines  v.  Brown,  58  Fed.  644, 
7  C.  C.  A,  412,  24  L.  R.  A.  776,  Md. 
Mason  v.  Supreme  Court  of  Equitable 
League,  77  Md,  483,  27  Atl,  171,  39 
Am.  St,  Rep.  433,  N.  Y.— Wiaterbury 
r.  Merchants'  Union  Exp,  Co,,  50  Barb. 
157. 

Injunction  against  directors,  see  the 
title,  "Stock  and  Stockholders." 

59.  Neall  v.  Hill,  16  Cal.  145,  76 
Am.   Dec,   508. 

Action  for  accounting,  see  5  Stand- 
ard Proc.  096,  note  55. 

60.  Cal.— Neall  v.  Hill,  16  Cal,  145, 
76  Am.  Dec.  508.  Colo.— People  ex 
rel.  Daniels  r.  District  Court,  33  Colo. 
293,  80  Pac.  908.  Md.— Mason  v.  Su- 
preme Court  of  Equitable  League,  77 
Md.  483,  27  Atl.  171,  39  Am.  St,  Rep. 
433.  N.  Y. — Watcrbury  »;.  Merchants' 
Union  Express  Co.,  50  Barb.  157.  Tex. 
People's  Tnv.  Co.  r.  Crawford  (Tex. 
Civ,  App.),  45  S.  W.  738. 

61.  Seii  People  v.  District  Court,  33 
Colo.  293,  80  Pac.  908,  and  the  nest 
two    notes    following, 

62.  U.  S.— Texas  Consol,  Com- 
press. &  Mfg  Assn  ■»;,  Storrow,  92 
Fed.  5,  34  C.  O.  A.  182,  Del.— Thor- 
oughgood  V,  Georgetown   Wate.-   Co.,  9 
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poration  was  formed  is  impossible  of  attainment  and  the  continuance 
of  ojuM-ations  must  be  ruinous,"^  it  becomes  the  duty  of  the  company's 
agents  to  wind  up  its  alTairs,  and  if  they  refuse  to  do  so,  a  court 


Del.  Ch.  S4.  77  Atl.  720.  Mich.— Min- 
er r.  Belle  Isle  Ice  Co.,  93  Mich.  97, 
53  N.  W.  21S,  17  L.  R.  A.  412.  Miss. 
Brent  r.  Brister  Sawmill  Co.,  103  ;Miss. 
S7C.  60  So.  lOlS.  Ann.  Cas.  1915B,  576, 
43  L.  R.  A.  (N.  S.)  720.  S.  C— Chisolm 
r.  Carolina^  Agency  Co.,  88  S.  0.  438, 
70  S.  E.   1035. 

See  the  following:  Me. — Ulmer  v. 
Maine  Real  Estate  Co.,  93  Me.  324,  45 
Atl.  40.  Minn. — Thwing  v.  McDonald, 
134  Minn.  14S,  156  N.  W.  780,  158  N. 
W.  820,  159  N.  W.  564,  Ann.  Cas, 
191SE,  420.  N.  Y. — Porter  v.  Indus- 
trial Information  Co.,  5  Misc.  262,  25 
N.   Y.   Supp.  328. 

ta]  Contra,  Ashton  v.  Penfield,  233 
Mo.  391,  429,  135  S.  W.  938  (holding 
the  rule  in  this  .iurisdietion  is  that  a 
court  of  equity  is  without  jurisdiction 
in  any  extreme  case  put  to  dissolve  a 
corporation  and  make  distribution  of 
its  assets);  State  ex  rel.  DonnelU  v. 
Foster,  225  Mo.  171,  125  S.  W.  184; 
Dudley  r.  Dakota  Hot  Springs  Co.,  11 
S.  D."559,  79  N.   W.  839. 

[b]  Exception. — ^(1)  The  rule  that 
courts  of  equity  have  no  power  to  wind 
up  corporations  in  the  absence  of  stat- 
utory authority,  is  sub.iect  to  qualifi- 
cations. It  has  been  held  that,  when 
it  turns  out  that  the  purposes  for  which 
a  corporation  is  formed  cannot  be  at- 
tained, it  is  the  duty  of  the  company 
to  wind  up  its  affairs.  When  the  cor- 
poration has  utterly  failed  of  its  pur- 
pose, not  because  of  matters  beyond 
its  control,  but  because  of  fraudulent 
mismanagement  and  misappropriation 
of  its  funds  by  the  trustee,  owning  a 
ma.iority  of  the  stock,  and  when  the 
trustee,  if  removed,  can  elect  a  dum- 
my to  fill  his  place,  a  court  of  equity, 
in  the  exercise  of  its  general  equity 
jurisdiction,  has  the  power  to  grant  a 
stockholder  relief,  even  to  the  dissolu- 
tion of  the  trust  relation.  Miner  v. 
Belle  Isle  Ice  Co.,  93  Mich.  97,  53  N. 
W.  21 S,  17  L.  R.  A.  412.  (2)  Refer- 
ring to  this  case,  the  supreme  court 
of  Michigan  subsequently  said  the  bill 
was  filed  to  compel  an  accounting  by 
the  directors  in  charge  of  the  busi- 
ness, and  to  decree  an  application  of 
the  moneys  misappropriated  to  the 
payment    of   a    dividend.      Having  jur- 
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isdiction  for  that  purpose,  the  court 
went  further  and  decreed  a  final 
winding  up  of  the  affairs  of  the  cor- 
poration. It  would  seem  therefore 
tliat  this  case  is  not  authority  for  an 
action  brought  directly  for  the  solo 
purpose  of  forfeiting  a  charter  and  of 
compelling  the  winding  up  of  a  cor- 
poration. Heap  V.  Heap  Mfg.  Co.,  97 
Mich,  147,  150,  56  N.  W.  349.  (3) 
"That  a  minority  stockholder  may  file 
a  bill  to  force  an  accounting  and  wind 
up  the  affairs  of  the  corporation  where 
the  ofiicers  in  control  refuse  or  neg- 
lect so  to  do,  is  well  settled  in  this 
state."  Sant  r.  I'crronville  Shingle 
Co.,   179   Mich.  42,   57,   146  N.  W.   212. 

[c]  The  basis  of  interference  is 
gross  mismanagement,  positive  mis- 
conduct, or  other  grounds  showing  a 
breach  of  trust  on  the  part  of  the  of- 
ficers of  the  corporation,  and  prob- 
ably, except  in  rare  cases,  only  when 
insolvency  has  resulted  from  such  mis- 
conduct. Thoroughgood  v.  George- 
town,  9   Del.   Ch.    84,   77   Atl.    720. 

63.  Ala.— Miller  v.  Herzberg,  202 
Ala.  613,  81  So.  555;  Decatur  Land 
Co.  V.  Robinson,  184  Ala.  322,  63  So. 
522;  Minona  Cement  Co.  v.  Reese,  167 
Ala.  485,  52  So.  523,  15  Ann.  Cas. 
420;  Central  Land  Co.  v.  Sullivan,  153 
Ala.  360,  44  So.  644;  Noble  v.  Gads- 
den Land  &  Imp.  Co.,  133  Ala.  250, 
255,  31  So.  856,  91  Am.  St.  Rep.  27, 
Me. — Ulmer  v.  Maine  Real  Estate  Co., 
93  Me.  324,  45  Atl.  40.  See  also  Pride 
V.  Pride  Lumb.  Co.,  109  Me.  452,  459, 
84  Atl.  989.  Minn.— Thwing  v.  Mc- 
Donald, 134  Minn.  148,  156  N.  W.  780, 
158  N.  W.  820,  159  N.  W,  564,  Ann. 
Cas.  1918E,  420;  Sjoberg  v.  Security 
Sav.  &  L.  Assn.,  73  Minn.  203,  75  N. 
W,  1116,  72  Am,  St.  Rep,  616.  Miss. 
Brent  v.  Brister  Sawmill  Co.,  103  Miss. 
876,  892,  60  So.  1018,  Ann,  Cas.  1915B, 
576,  43  L.  R.  A.  (N.  S.)  720.  N.  J. 
Fougeray  v.  Cord,  50  N.  J,  Eq,  185, 
24  Atl.  499;  Benedict  v.  Columbus 
Const.  Co.,  49  N.  J.  Eq.  23,  23  Atl, 
485.  N.  T. — Porter  v.  Industrial  In- 
formation Co.,  5  Misc.  262,  25  N.  Y. 
Supp.  328.  Ohio,— Everhart  v.  United 
States  Inv.  &  R.  Co.,  8  Ohio  N.  P. 
525,  11  Ohio  Dec.  '687.  Tex.— Cana- 
dian   Country    Club    v.    Johnson    (Tex. 
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of  equity,  on  the  application  of  a  minority  stockholder,  will  compel 
them  to  do  so.  Though  some  courts,  while  recognizing  the  power 
to  wind  up  a  corporation  in  such  a  case,  hold  they  have  no  power 
to  decree  its  dissolution,*^*  other  courts  have  held,  that  the  trial  court 
may  not  only  distribute  the  assets,  but  it  may  even  dissolve  the  cor- 
poration in  a  suit  by  a  shareholder,^^  though  it  will  go  to  that  extent 


Civ.  App.),  176  S.  W.  835;  People's 
Inv.  Co.  V.  Crawford  (Tex.  Civ.  App.), 
45  S.  W.  73S.  Eng.— In  re  German 
Date  Coffee  Co.,  51  L.  J.  Ch.  564,  20 
Ch.  Div.  169,  187,  46  L.  T.  327,  30  W. 
R.  717.  See  In  re  Suburban  Hotel 
Co.,  36  L.  J.  Ch.  710,  L.  E.  2  Ch. 
737,  17  L.  T.  22,  15  W.  R.  1096,  query, 
[a]  Eul©  Stated. — "If  it  plainly 
appears  that  the  object  for  ■which  the 
company  was  formed  is  impossible,  it 
becomes  the  duty  of  the  company's 
agents  to  put  an  end  to  its  opera- 
tions and  wind  up  its  affairs;  and 
ehould  they,  though  supported  by  a 
majority  of  the  stockholders,  pursue 
operations  which  must  eventually  be 
ruinous,  or  should  the  enterprise  be 
abandoned  as  impossible  of  realization, 
any  shareholder  would,  upon  plain 
equitable  principles,  be  entitled  to  the 
assistance  of  a  court  of  equity,  and 
decree  ehoild  be  rendered  compelling 
the  directors  to  wind,  up  the  com- 
pany's business  and  distribute  its  as- 
sets among  those  entitled  to  them." 
Brent  v.  Brister  Sawmill  Co.,  103  Miss. 
876,  892,  60  So.  1018,  Ann.  Cas.  1915B, 
576,  43  L.  R.  A.    (N.  S.)   720. 

[b]  This  course  is  pursued  in  tlie 
case  of  partnerships  in  similar  situa- 
tion, and  for  the  reasons  there  con- 
trolling. "I  perceive  no  reason  why  it 
should  also  be  pursued  in  the  case  of 
corporations."  Benedict  v.  Columbus 
Const.  Co.,  49  N.  J.  Eq.  23,  23  Atl.  485. 

[c]  Whether  solvent  or  insolvent, 
a  single  stockhohlcr  may  maintain  a 
bill  in  equity  for  the  dissolution  of  a 
corporation  and  distribution  of  its  as- 
sets, when  it  has  failed  of  the  purposes 
and  ob.iects  of  its  creation.  Decatur 
Land  Co.  v.  Robinson,  184  Ala.  322, 
63   So.   522. 

[d]  The  word  "impossible"  is 
used  in  the  strict  sense  of  the  term. 
Fougeray  v.  Cord,  50  N,  J.  Eq.  1«5, 
24   Atl.    199. 

fe]  Everything  possible  should  be 
done  by  the  minority  to  get  a  recog- 
nition of  their  rights  rmd  j)r('scrvatiiin 
of    their   interests   within   tho   corpora- 


tion; but,  when  it  has  been  shown 
that  this  has  been  done,  then  it  should 
not  be  said  that  they  are  without  any 
means  of  relief,  and  that  they  are  re- 
quired to  stand  idly  by  and  see  the 
property  wasted  and  lost  and  the  busi- 
ness wrecked.  Brent  v.  Brister  Saw- 
mill Co.,  103  Miss.  876,  892,  60  So. 
1018,  Ann.  Cas.  1915B,  576,  43  L.  R. 
A.    (N.  S.)    720. 

[f]  If  the  directors  of  an  insol- 
vent  corporation  refuse  to  bring  pro- 
ceedings for  its  dissolution  and  there 
is  danger  that  the  assets  of  the  com- 
pany will  be  wiped  out  on  executions, 
a  stockholder  may  invoke  the  inher- 
ent power  of  equity  to  compel  a  dis- 
tribution of  assets.  Porter  v.  Indus- 
trial Information  Co.,  5  Misc.  262,  25 
N.   Y.   Supp.   328. 

[g]  Limitation  on  Rule. — ^This  rem- 
edy by  minority  stockholders  cannot 
be  used  as  a  means  of  evoking  a  ju- 
dicial decision  as  to  the  probable  suc- 
cess or  nonsucecss  of  a  company  as  a 
commercial  speculation.  Fougeray  r. 
Cord,  50  N.  J.  Eq.  185,   24  Atl.  499. 

64.  Mo.— Ashton  v.  Penfield,  233 
Mo.  391,  135  S.  W.  938,  upholding  the 
appointment  of  a  receiver  but  revers- 
ing a  decree  of  dissolution.  N.  J. 
Fougeray  v.  Cord,  50  N.  J.  Eq.  185, 
24  Atl.  499;  Benedict  V.  Columbus 
Const.  Co.,  49  N.  J.  Eq.  23,  23  Atl. 
48.5,  holding  that  while  a  court  of  eq- 
uity cannot  dissolve  a  corporation  at 
the  instance  of  stockholders,  it  can 
compel  the  winding  up  of  its  affairs. 
N".  Y. — Porter  v.  Industrial  Informa- 
tion Co.,  5  Misc.  262,  25  N.  Y.  Supp. 
328,  where  tho  court  says  this  is  not 
an  action  for  the  dissolution  of  a  cor- 
poration, but  one  simply  for  the  eq- 
uitable   distribution    of    the    assets. 

65.  Ala. — Decatur  Land  Co.  v.  Rob- 
inson, 184  Ala.  322,  63  So.  522.  Mich. 
Miner  v.  Belle  Islo  Ice  Co.,  93  Mich. 
97,  53  N.  W.  218,  17  L.  R.  A.  412. 
Minn. — Tliwing  v.  McDonald,  134 
Minn.  148,  150  N.  W.  780,  158  N.  W. 
S20,  159  N.  W.  564,  Ann.  Cas.  1918E, 
420. 
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ouly  wlion  tlio  riprlits  of  llif  miiKirily  sharfholdrrs  can  l)o  protected  in 
no  otlu^r  way.** 

Where  a  corporation,  without  dissolulion,  phices  its  assets  in  the 
liamls  of  some  one  for  pnr]>osi>s  of  distrihulion,  it  seems  that  a  stock- 
holder may  sue  in  (Mjuity  for  an  accounting  and  setthMiient  of  his  in- 
terest."' 

Wlien  Corporation  Forfeits  Eight  to  Do  Business.  —  When  a  corpora- 
tion. thou,u:h  not  dissolved,  is  for  some  reason  deprived  of  the 
riirht  to  ilo  Inisiness  and  to  prosecute  or  defend  suits  as  such,  a  stock- 
holder may  sue  to  protect  its  property  and  ])la('(>  it  in  court.  And  the 
court,  en  tinding  it  cannot  perform  its  charter  purposes,  may  wind  up 
its  affairs.®^ 

(C)  ExCEPTioK  IN  Case  of  Creditors. — While  it  is  well  settled  that 
creditor  cannot  maintain  a  suit  for  the  dissolution  of  a  corporation, 
in  the  absence  of  statute/"  it  has  been  held  that  a  court  of  equity  has 
inherent  poAver  in  a  cause  otherwise  within  its  jurisdiction,  to  wind  up 
the  affairs  of  an  insolvent  corporation  and  distribute  its  assets,  at  the 
instance  of  a  creditor,  when  such  relief  is  the  only  mode  of  doing 
complete  justice  between  the  corporation  and  its  creditors.''"  In  ac- 
cord Avith  this  rule,  it  follows  that  when  the  trust  fund  doctrine  is 
applied  to  insolvent  corporations,^^  the  administration  and  distribution 


[a]  Alabama. — In  the  case  of  Noble 
f.  Gadsden  Land  &  Imp.  Co.,  133  Ala. 
250,  31  So.  856,  91  Am.  St.  Rep.  27, 
the  court  held  that  it  had  power  to 
distribute  the  assets  of  the  corpora- 
tion, but  it  was  unnecessary  under  the 
facts  to  decide  whether  it  had  power 
to  order  a  dissolution,  though  it  was 
inclined  to  the  view  it  had  such  power. 
And  in  the  later  case  of  Decatur  Land 
Co.  V.  Eobinson,  184  Ala.  322,  63  So. 
522,  the  court  went  a  step  further  and 
held  that  if  the  corporation  cannot 
successfully  operate  in  the  future,  the 
court  not  only  has  the  power  but 
Bhould  dissolve  it. 

66.  Thwing  v.  McDonald,  134  Minn. 
148,  156  X.  W.  780,  158  N.  W.  820, 
159   N.  W.  564,   Ann.  Cas.   1918E,  420. 

67.  See   infra,    this   note. 

[a]  The  corporation  is  a  necessary 
party,  as  it  is  interested  and  is  still 
existent.     Young  v.  Moses,  53  Ga.  628. 

68.  Canadian  Country  Club  v.  John- 
son   (Tex.   Civ.   App.),   176   S.   W.   8:'.5. 

69.  See  supra,  II,  K,  4,  b,  (I),  (A), 

70.  Barber  v.  International  Co.,  73 
Conn.  5S7,  606,  48  Atl.  758;  Nunnally 
V.  Strauss,  94  Va.  255,  26  S.  E.  580; 
Finnev  f.  Bennett,  27  Gratt.  (68  Va.) 
365. 

[a]  When  Jurisdiction  Exercised. 
(1)     A     court     of    equity    will    assume 
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jurisdiction  and  administer  the  corpo- 
rate estate  for  the  equal  benefit  of  all 
creditors  before  it  when  the  corpora- 
tion has  fraudulently  transferred  its 
property  (O'Bear  Jewelry  Co.  v.  Vol- 
fer  &  Co.,  106  Ala.  205,  220,  17  So. 
525,  54  Am.  St.  Eep.  31,  28  L.  R.  A. 
707),  or  (2)  when  a  corporation  haa 
abandoned  its  corporate  business  and 
neglected  to  maintain  its  corporate  ex- 
istence by  the  election  or  appointment 
of  directors.  Finney  v.  Bennett,  27 
Gratt.  (68  Va.)  365,  followed  in  Crum- 
lish's  Admr.  v.  Shenandoah  Val.  R. 
Co.,  28  W.  Va.  623,  633,  as  authority 
for  a  suit  by  a  stockholder  after  dis- 
solution who,  it  w'as  said,  is  simply  a 
deferred   creditor. 

[b]  A  federal  court  of  equity  haa 
jurisdiction  of  a  bill  by  a  policy  holder 
charging  an  insurance  company  with 
fraud  and  insolvency,  and  asking  that 
certain  fraudulent  assessments  be  set 
aside,  and  that  a  receiver  be  appointed 
to  collect  and  distribute  the  assets  of 
the  defendant.  Upon  the  insolvency 
of  the  company,  the  complainants  be- 
come creditors.  Robinson  v.  Mutual 
Reserve  L.  Ins.  Co.,   162  Fed.  794. 

71.  See  cases  in  this  and  in  the 
next  following  note. 

[a]  The  trust  fund  doctrine  as  ap- 
plied to  insolvent  corporations  is  re- 
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of  such  trust  fund  is  a  matter  of  general  equitable  cognizance."  While 
the  property  of  a  corporation  is  distributed  in  such  case,  no  permanent 


pudiated  in  the  following  cases:  Ala. 
See  O'Bear  Jewelry  Co.  v.  Yolfer  & 
Co.,  106  Ala.  205,  17  So.  525,  54  Am. 
St.  Eep.  31,  28  L.  E.  A.  707,  review- 
ing the  authorities.  The  holding  in 
this  case  is  nullified  bv  a  subsequent 
statute  expressly  declaring  the  doc- 
trine. Mich. — Bank  of  ^lontreal  v.  J. 
E.  Potts  Salt  &  Lumb.  Co.,  90  Mich. 
345,  51  N.  W.  512.  Mimi. — Hospes  f. 
Northwestern  Mfg.  &  Car  Co.,  48  Minn. 
174,  50  N.  W.  1117,  31  Am.  St.  Rep. 
637,  641,  15  L.  R.  A.  470.  N.  J.— Gal- 
lagher V.  Asphalt  Co.,  65  N.  J.  Eq. 
258,  55  Atl.  259.  There  are  statutes 
in  New  Jersey,  however,  which  achieve 
nearly  the  same  result  as  would  be 
achieved  by  a  recognition  of  the  doc- 
trine. Wyo. — Harle-Haas  Drug  Co.  v. 
Rogers  Drug  Co.,  19  Wyo.  35,  113  Pac. 
791,  Ann.  Cas.  1913  E,  181. 

[b]  "Of  course,  when  by  reason 
of  insolvency  or  of  the  dissolution  of 
a  corporation,  or  from  any  other  cause, 
the  assets  of  the  corporation  are  placed 
in  the  possession  of  a  receiver,  or  have 
become  vested  in  him  by  law,  a  trust 
of  a  high  character  at  once  is  created. 
But  neither  the  insolvency  or  other 
condition  of  the  company,  nor  the 
commencement  of  a  suit  to  establish 
a  receivership  and  the  trust  connected 
therewith,  has  the  effect  to  establish 
puch  trust."  Gallagher  v.  Asphalt 
Co.,  65  N.  J.  Eq.  258,  270,  55  Atl.  259. 

72.  Graham  v.  La  Crosse  &  M.  R. 
R  Co.,  102  U.  S.  148,  26  L.  ed.  106; 
Burton  v.  R.  G.  Peters  Salt  &  Lumb. 
Co.,  190  Fed.  262;  Cassells  Mills  v. 
First  Nat.  Bank,  187  Ala.  325,  65  So. 
820;  Warren  v.  Kilgore,  176  Ala.  476, 
68  So.  432,  decided  under  §  3059  of 
the  Ala.  Code  of  1907,  expressly  de- 
claring that  the  assets  of  an  insol- 
vent corporation  constitute  a  trust 
fund.  See  Ilollins  i;.  Briorfield  Coal 
&  Iron  Co.,  150  U.  S.  371,  381,  14  Sup. 
Ct.  127,  37  L.  ed.  1113,  explaining  tho 
doctrine. 

\a]  Application  and  Explanation  of 
Doctrine. — "The  doctrine  is  estab- 
li.slied  in  a  scries  of  federal  decisions 
that  the  assets  of  an  insolvent  cor- 
poration constitute  a  trust  fund  for 
creditors.  This  doctrine  was  an- 
nounced a  great  many  years  ago  by 
Judge  Story.     It  has  been  very  much 


criticized.  Professor  Pomeroy  refera 
to  the  doctrine  as  one  based  upon  an- 
alogy and  metaphor.  2  Pom.  Eq., 
§  1046.  But  this  theory  that  the  or- 
dinary general  assets  of  an  insolvent 
corporation  are  a  trust  fund  for  cred- 
itors has  been  worked  out  in  the  fed- 
eral courts  so  as  to  establish  a  some- 
what unique  branch  of  equity  juris- 
diction. And  this  is  the  peculiar  sit- 
uation to  which  the  doctrine  has  been 
applied,  ...  a  general  creditor,  who, 
presumably,  would  be  regarded  as  a 
beneficiary  of  the  trust  fund,  has  no 
power  to  come  into  a  federal  court 
with  a  bill  in  order  to  have  the  trust 
fund — the  assets  of  the  insolvent  cor- 
poration of  which  he  is  a  beneficiary 
— administered  for  his  protection.  He' 
has  no  power  to  file  a  bill  to  prevent 
the  corporation  from  dissipating  the 
assets  and  to  get  a  trustee  who  will 
act  for  him  and  his  co-beneficiaries 
installed  and  placed  in  the  possession 
of  the  trust  fund.  The  doctrine  that 
the  assets  are  a  trust  fund  is  not  suf- 
ficiently potent  to  enable  the  bene- 
ficiary to  get  such  relief.  But  he  can 
come  into  court  as  a  creditor  who  has 
exhausted  his  remedy  at  law,  alleging 
his  judgment,  his  execution,  the  re- 
turn of  execution  unsatisfied,  and 
thereupon,  through  a  creditors'  bill, 
the  court  will,  of  course,  take  cogniz- 
ance of  his  grievance  and  seize  tho 
assets  of  the  corporation.  But  here 
the  peculiarity  of  the  doctrine  aa 
worked  out  comes  in,  that  although 
that  sort  of  a  creditors'  suit  is  gen- 
erally maintainable  for  the  benefit  of 
the  complainant,  and  the  common  al- 
legation in  the  complainant's  bill  that 
he  files  his  bill  for  the  benefit  of  all 
other  creditors,  is  more  surplusage. 
...  I  say  although,  according  to  the 
equitable  theories  that  wc  recognize 
here  a  creditor  coming  into  a  court  of 
equity  with  sucli  a  bill  would  act  for 
himself,  and  would  be  protected  and 
preferred  by  the  decree  of  the  court, 
such  is  not  the  case  as  this  trust  fund 
doctrine  has  been  wrought  out  in  tho 
federal  courts.  Tho  court  undertakes 
to  seize  and  sequestrate  the  assets  of 
the  corporation,  but  it  does  it  then 
for  the  l)enefit  of  all  the  creditors  of 
the   corporation.    .     .     .    Tlie    whole   ef- 
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efTiM't  upon  tlio  status  of  tho  corporation  with  respect  to  the  exercise 
of  its  franchise  is  produced." 

But  it  does  not  follow  from  the  fact  that  a  creditor  may  institute 
a  suit  to  wind  up  and  finally  settle  the  affairs  of  a  corporation,  that 
lio  nuist  do  so.^* 

What  Creditors  May  Sue.  — The  general  nile  is  that  a  creditor  at 
lar.'o  cannot  maintain  an  action  to  wind  up  a  corporation  on  the 
ground  of  its  insolvency,"  unless  the  defense  that  no  judgment  haa 
been  recovered  and  no  execution  has  been  returned  unsatisfied,  is 
waived.'® 

(H)  Under  Statute.— It  is  competent  for  the  legislature  to  pro- 
vide for  the  absolute  and  final  dissolution  of  a  corporation  at  the  suit 
of  an  individual,  even  though  that  is  nc  part  of  the  usual  or  general 


ficiencv  of  the  doctrine  that  these  as- 
sets are  a  trust  fund  for  creditors  is 
found  only  when  a  creditor  has  como 
in,  not  directly  as  a  beneficiary  of 
the  trust  fund,  but  in  a  different  ca- 
pacity, in  the  guise  of  a  creditor  who 
has  exhausted  his  remedy  at  law  and 
who  is  seeking  to  get  a  preferential 
payment — for  that  is  what  it  amounts 
to— getting  a  sequestration  of  the  as- 
sets for  the  payment  of  his  debt,  to 
the  exclusion  of  anybody  else.  But 
right  at  this  point  the  federal  court 
stops  the  creditor  and  says:  'You  have 
now  qualified  yourself  to  come  into 
court  in  one  capacity,  but  you  are  con- 
fronted by  the  trust  fund  doctrine, 
and  while  you  can  get  some  relief, 
the  same  relief,  equal  relief,  will  be 
accorded  to  all  your  co-beneficiaries — 
all  the  creditors.'  "  Gallagher  v.  As- 
phalt Co.,  65  N.  J.  Eq.  258,  264,  55 
Atl.   259. 

[b]  There  are  two  limitations  to 
the  power  of  equity  to  proceed,  though 
either  may  be  waived:  first,  equity 
cannot  proceed  until  the  remedy  at 
law  is  e'xhausted  or  obstructed;  and 
second,  it  cannot,  unless  it  is  enforc- 
ing an  equitable  lien,  take  away  from 
the  board  of  directors  the  manage- 
ment of  the  company's  affairs  and  the 
lawful  disposition  of  its  property,  so 
long  as  the  corporation  is  a  going  con- 
cern. It  is  only  another  way  of  stat- 
ing this  latter  limitation  to  say  that 
the  trust  fund  rule  does  not  actively 
attach  until  the  company's  affairs 
reach  this  stage.  Burton  v.  R.  G.  Pe- 
ters  Palt   &   Lumb.   Co.,   190   Fed.   2G2. 

Assets  of  dissolved  corporations  aa 
a  trust  fund,  see  infra,  IV,  A. 
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73.  Gallagher  v.  Asphalt  Co.,  65  N. 
J.  Eq.  258,  279,  55  Atl.  259. 

Loss  of  property  as  working  disso- 
lution, see  supra,  II,  C,  5. 

74.  Bartlett  v.  Drew,  57  N.  Y.  587. 
See  also:  U.  S. — Hatch  v.  Dana,  101 
U.  S.  205,  25  L.  ed.  885.  lU.— Clapp 
V.  Peterson,  104  111.  26,  35.  W.  Va. 
Billmyer  Lumb.  Co.  v.  Merchants'  Coal 
Co.,   66   W.   Va.   696,   66   S.    E.    1073. 

[a]  He  may  maintain  a  creditors' 
biU  against  a  stockholder  wlio  has  as- 
sets.     Bartlett  v.  Drew,  57   N.  Y.  587. 

75.  Hollins  v.  Brierfield  Coal  &  Iron 
Co.,  150  TT.  S.  371,  14  Sup.  Ct.  127,  37 
L.  ed.  1113;  Burton  v.  R.  G.  Peters 
Salt  &  Lumb.  Co.,  190  Fed.  262;  Cole 
V.  Knickerbocker  L.  Ins.  Co.,  23  Hun 
(N.   Y.)    255. 

[a]  There  is  no  direct  trust  or  lien 
attaching  to  the  property  of  an  in- 
solvent corporation  in  favor  of  its 
creditors.  The  trust  is  rather  a  trust 
in  the  administration  of  the  assets 
after  possession  is  acquired  by  a  court 
of  equity.  And  ordinarily  a  creditor 
must  put  his  demand  into  judgment 
and  exhaust  his  remedies  at  law  be- 
fore he  can  proceed  in  equity.  Hol- 
lins V.  Brierfield  Coal  &  Iron  Co.,  150 
U.  S.  371,  14  Sup.  Ct.l27,  37  L.  ed. 
1113. 

[b]  But  under  a  statute  declaring 
the  doctrine,  it  has  been  held  that  this 
equity  jurisdiction  may  be  invoked  by 
any  sort  of  creditor  of  an  insolvent 
corporation.  Warren  v.  Kilgroe,  176 
Ala.   476,   58   So.   432. 

76.  Hollins  i;.  Brierfield  Coal  &  Iron 
Co.,  150  IT.  S.  371,  14  Sup.  Ct.  127,  37 
L  ed.  1113;  Burton  v.  R.  G.  Peters 
Salt  &  Lumb.  Co.,  190  Fed.  262, 
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'jurisdiction  of  either  a  court  of  law  or  a  court  of  equity  '^  According- 
ly statutes  authorizing  suits  by  stockholders  and  creditors  to  dissolve 
or  to  distribute  the  assets  of  corporations  or  both,  have  been  enacted  in 
some  jurisdictions. ■'^  These  statutes  differ  considerably.  Some  au- 
thorize suits  by  a  single  stockholder,  or  by  the  holders  of  a  certain 
per  cent,  of  the  stock  in  certain  cases  ;^^  some  authorize  suits  by  credi- 
tors ;^°  others  authorize  suits  in  certain  cases,  either  by  creditors  or 
stockholders  ;®^  and  some  authorize  suits  either  by  the  state  or  by  credi- 
tors or  stockholders.^^ 

Illustrative  of  certain  of  these  statutes,  it  is  provided  in  effect 
in  some  states,  that  a  court  may  appoint  a  receiver  and  administer 
corporate  assets  before  the  expiration  or  dissolution  of  a  corporation 
on  the  application  of  a  creditor  or  stockholder  upon  sufficient  cause 
being  show-n  therefor,^^  or  that  a  court  may  on  the  application  of  a 
creditor  or  stockholder  not  only  wind  up  the  affairs  of  a  corporation 
which  has  become  insolvent  or  suspended  business  for  want  of  funds, 


77.  Bixler  v.  Summerfield,  19o  111. 
147,  62  N.  E.  849;  Wheeler  v.  Pullman 
Iron  &  Steel  Co.,  143  111.  197,  205,  32 
N.  E.  420,  17  L.  R.  A.  818;  Chicago 
Mut.  L.  Indem.  Assn.  t.  Hunt,  127  111. 
257,  20  X.  E.  55,  2  L.  R.  A.  549. 

78.  See  the  statutes  and  the  fol- 
lowing cases:  Ala. — Ross  v.  American 
Banana  Co.,  150  Ala.  268,  43  So.  817. 
Me. — Pride  v.  Pride  Lumb.  Co.,  109 
Me.  452,  458,  84  Atl.  989.  N.  C 
Greenleaf  v.  Land  &  Lumber  Co.,  146 
N.  C.  505,  60  S.  E.  424;  Simmons  v. 
Norfolk  &  B.  Steamboat  Co.,  113  N. 
C.  147,  18  S.  E.  117,  37  Am.  St.  Rep. 
614,   22   L.   R.   A.   677. 

[a]  Who  Is  a  Stockholder. — The 
holder  of  a  "voting  trust"  certificate 
is  a  stockholder  within  the  meaning 
of  the  statute.  United  States  Inde- 
pendent Tel.  Co.  V.  O 'Brady,  75  N.  J. 
Eq.   301,  71   Atl.   1040. 

[b]  The  word  "creditor"  includes 
(1)  bondholders  who  arc  the  beneficial 
owners  of  a  deficiency  decree  rendered 
on  a  foreclosure  of  a  mortgage  given 
to  secure  bonds  issued  by  a  corpora- 
tion. United  States  Independent  Tol. 
Co.  V.  O 'Grady,  75  N.  J.  Eq.  301,  71 
Atl.  1040.  (2)  The  fact  that  a  cred- 
itor is  also  a  stockholder  does  not 
prevent  him  from  suing  as  a  creditor. 
Michelson  v.  Pierce,  107  Wis.  85,  82  N. 
W.   707. 

79.  U.  S. — Hirsch  V.  Independent 
Steel  Co..  196  Fed.  104;  Stevens  v. 
Empire  Casualty  Co.,  180  Fed.  283; 
Briggs  V.  Traders'  Co.,  145  Fed.  254, 
under  West  Virginia  code.  Conn. 
Sheehy  v.  Barry,  87  Conn.  656,  89  Atl. 


259;  Neville  r.  Litchfield  Carriage  Co., 
47  Conn.  167.  Tex. — ^Kokernot  v.  Rooa 
(Tex.  Civ.  App.),  189  S.  W.  505. 
W.  Va — Weigland  v.  Alliance  Supply 
Co.,  44  W.  Va.  133,  28  S.  E.  803. 

80.  Tradesman  Pub.  Co.  v.  Knox- 
ville  Car  Wheel  Co.,  95  Tenn.  634,  32 
S.  W.  1097,  49  Am.  St.  Rep.  943,  31 
L.  E.  A.  593;  Smith  r.  St.  Louis  M. 
L.    Ins.    Co.,    6    Lea    (Tenn.)    564. 

Statutes  authorizing  suits  for  a  se- 
questration and  distribution  of  corpo- 
rate property,  see  infra,  II,  K,  6,  c. 

Statutes  authorizing  proceedings  in 
the  nature  of  a  creditors'  bill  wherein 
a  dissolution  may  be  decreed,  see  in- 
fra, II,  K,  6,  b. 

81.  See  infra,  II,  K,  6. 

82.  See   infra,   II,  K,   6,   c,    (II). 

83.  Stevens  v.  Empire  Casualty  Co., 
180  Fed.  283  (under  the  West  Virginia 
practice) ;  Waggy  r.  Jane  Lew  Lumber 
Co.,  69  W.  Va.  666,  72  S.  E.  778; 
Ward  r.  Hotel  Randolph  Co.,  65  W. 
Va.  721,  63  S.  E.  613;  Rainey  v. 
Freeport  Smokeless  Coal  &  C.  Co.,  58 
W.  Va.  424,  52  S.  E.  528;  Crunriish'a 
Admr.  r.  Shenandoah  Val.  R.  Co.,  28 
W.  Va.  623.  Compare  Briggs  r.  Trad- 
ers' Co.,  145  Fed.  254,  in  wliich  the 
court  expresses  a  doubt  as  to  the  con- 
stitutionality of  the  statute  insofar  as 
it    authorizes    suits    by    creditors. 

fa]  At  the  in.stance  of  a  single 
stockholder  or  creditor,  a  court  of  eq- 
uity has  power  before  or  after  dis- 
solution upon  suflicient  cause  being 
shown  therefor.  Stevens  v.  Empire 
Casualty   Co.,   180  Fed.   283,   287. 
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but  Hint  it  mny  iu  its  disorotion  dissolve  tlio  oorporation  and  declare 
its  I'harter  fort\'it(>d  ami  void/'  Sonic  statutes  autliorize  suits  by  a 
civditor  or  stockliolder  to  forfeit  a  corporate  francliise  and  dissolve 
the  corporation,  on  leave  of  court,  whenever  the  attorney  general  omits 
to  bring  suit  on  complaint  of  the  creditor  or  stockholder.®'* 

A  stockholder  cannot  maintain  an  action  to  dissolve  a  corporation 
under  a  statute  merely  giving  a  remedy  iu  the  nature  of  a  creditor's 
bill/''  Nor  can  he  sue  under  a  statute  which,  without  providing  who 
shall  sue,  declares  that  under  certain  circumstances  a  corporation 
shall  be  adjudged  to  be  dissolved/^  And  because  a  statute  authorizes 
a  credifor  to  commence  proceedings  which  under  some  conditions 
may  incidentally  result  in  a  dissolution,  it  does  not  follow  that  ho 
can  commence  a  proceeding  aimed  directly  at  the  forfeiture  of  a  cor- 
porate charter  for  a  misuser  or  nonuser  of  its  powers/^ 

c.  Corporation.  —  A  corporation  cannot  maintain  a  suit  in  equity 
for  the  purpose  of  winding  up  its  affairs/® 

6.  Procedure  in  Actions  by  or  in  the  Name  of  the  State.  —  a.  By 
Wham  Authoritij  Exercised.  —  The  authority  of  the  state  to  sue  to 
forfeit  a  corporate  charter  or  franchise  can  be  exercised  only  by  the 
legislature,^"  or  by  the  attorney  general  acting  under  its  direction  or 


84.  McGraw  v.  Mott,  179  Fed.  646, 
103  C.  C.  A.  204  (under  New  Jersey 
statute);  City  Pottery  Co.  v.  Yates, 
37  N.  J.  Eq.  543;  Rawnsley  v.  Tren- 
ton Mut.  L.  Ins.  Co.,  9  N.  J.  Eq.  95; 
Parsons  v.  Monroe  Mfg.  Co.,  4  N.  J. 
Eq.    187. 

[a]  Nature  of. — ^Proceedings  under 
such  statutes  are  neither  creditors' 
suits  nor  stockholders'  suits  because 
they  are  maintainable  by  either  cred- 
itors or  stockholders.  Pierce  v.  Old 
Dominion  Copper  Min.  &  Smelt.  Co., 
67  N.  J.  Eq.  399,  58  Atl.  319.  (2) 
The  statutory  suit  is  more  in  the  na- 
ture of  a  quo  warranto  than  a  cred- 
itor's bill  for  a  receivership.  In  such 
suit  the  direct  object  is  to  procure  a 
forfeiture  of  the  corporate  franchises, 
and  a  receivership  when  permitted  is 
purely  ancillary.  The  distribution  of 
assets  is  a  mere  incident  which  may 
or  may  not  be  a  part  of  the  proceed- 
ing. Gallagher  v.  Asphalt  Co.,  65  N. 
J.   Eq.   258,  278,  55   Atl.   259. 

[b]  Proceeding  is  in  rem,  because 
it  fixes  the  status  of  the  corporation 
with  respect  to  the  right  to  exercise 
its  franchises.  Pierce  v.  Old  Domin- 
ion Copper  Min.  &  Smelt.  Co.,  67  N. 
J.   Eq.   399,  58   Atl.   319. 

[c]  As  to  procedure  under  the  stat. 
ute  (1)  generally  see  Pierce  v.  Old 
Dominion    Copper    Min.    &    Smelt.    Co., 
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67  N.  J.  Eq.  399,  58  Atl.  319.  (2)  The 
procedure  is  summary  in  character. 
Rawnsley  v.  Trenton  Mut.  L.  Ins.  Co., 
9    N.    J.    Eq.    95. 

85.  Knickerbocker  v.  Groton  Bridge 
&  Mfg.  Co.,  Ill  App.  Div.  145,  97  N. 
Y.  Supp,  595;  People  V.  Ramapo  Wa- 
ter Co.,  51  App.  Div.  145,  64  N.  Y. 
Supp.  532.  N,  D.  Comp.  L.  1913, 
§  7991. 

As  to  proceedings  in  action  by  at- 
torney general,   see  infra,   11,  K,   5. 

86.  People  v.  District  Court,  33  Colo. 
293,  301,  80  Pac.  908;  Coquard  v.  Na- 
tional Linseed  Oil  Co.,  171  111.  480,  49 
N.  E.  563. 

87.  Heap  v.  Heap  Mfg.  Co.,  97 
Mich.   147,  56   N.   W.  349. 

[a]  Therefore  a  stockholder  cannot 
bring  a  suit  under  a  statute  providing 
that  when  a  corporation  shall  have  re- 
mained insolvent  for  a  year  it  "shall 
be  adjudged  to  be  dissolved."  Heap 
V.  Heap  Mfg.  Co.,  97  Mich.  147,  56  N. 
W.   349. 

88.  Wheeler  v.  Pullman  Iron  &  Steel 
Co.,  143  III.  197,  206,  32  N.  E.  420,  17 
L.  E.  A.  818. 

The  state  must  bring  an  action 
aimed  directly  at  a  forfeiture.  See 
sufira,  II,  K,  4,  a. 

89.  Hinckley  t.  Pfister,  83  Wis.  64, 
53  N.  W.  21. 

90.  State  v.  Consolidated  Coal  Co.,  4q 
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ex  officio  in  its  behalf.^^  The  solicitor  of  a  circuit  or  county  cannot 
of  his  o\vii  volition  without  direction  of  the  legislature  or  the  attorney 
general  institute  proceedings.^-  Nor  can  a  court  direct  the  filing  of 
an  information  in  the  nature  of  quo  warranto,^^  but  under  some  stat- 
utes, the  attorney  general  must  obtain  leave  to  bring  the  action.^* 

b.  Effect  of  Proceedings  for  Voluntary  Dissolution.  —  The  pen- 
dency of  voluntary  proceedings  for  the  dissolution  of  a  corporation  ig 
no  bar  to  a  proceeding  by  the  state  to  forfeit  its  franehises.^^  But  a 
judgment  in  the  voluntary  proceeding  prevents  the  subsequent  main- 
tenance of  an  involuntary  proceeding,^^  and  abates  pending  involun- 
tary proceedings.^^ 

c.  Proceedings  hy  Scire  Facias  and  Quo  Warranto.  —  The  mode  of 
enforcing  a  forfeiture  of  a  corporate  charter  at  common  law  was  by 


Md.   1;   Com.   V.  Union  Fire   &  M.   Ins. 
Co.,   5   Mass.   230,  4   Am.   Dec.   50. 

[a]  But  a  special  act  of  the  legis- 
lature is  not  necessary.  It  is  compe- 
tent for  the  legislature  to  authorize 
such  suits  by  a  general  law,  or  to  con- 
fer power  on  the  governor  to  cause  the 
proceedings  to  be  instituted.  State  v. 
Consolidated  Coal  Co.,  46  Md.  1. 

91.  Ala. — State  v.  Moore,  19  Ala. 
514.  La. — State  v.  American  Sugar 
Ref.  Co.,  138  La.  1GU5,  71  So.  137. 
Mass. — Com.  v.  Union  Fire  &  M.  Ins. 
Co.,  5  Mass,  230,  4- Am.  Dec.  50.  N.  J. 
State  V.  Patterson  &  H.  Tp.  Co.,  21  N. 
J.  L.  9.  Tex.— Oriental  Oil  Co.  V. 
State  (Tex.  Civ.  App.),  135  S.  W.  722. 

[a]  A  relator  cannot  use  the  name 
of  the  state  without  the  consent  of  the 
attorney  general,  iiidicato'l  by  his  sig- 
nature to  the  bill.  «State  v.  Turnpike 
Co.,  112  Tenn.  615,  79  S.  W.  798. 

92.  State  v.  Moore,  19  Ala.  514; 
Union  Men's  Fraternal  &  Ben.  Assn.  v. 
State  (Tex.  Civ.  App.),  190  S.  W.  242; 
Oriental  Oil  Co.  r.  State  (Tex.  Civ. 
App.),  135  S.  W.  722. 

[a]  A  statute  authorizing  a  county 
attorney  to  institute  proceedings  on  his 
own  volition  is  unconstitutional.  State 
V.  International,  etc.  R.  Co.,  89  Tex. 
562,  35  S.  W.  1067;  State  ex  rel.  Fran- 
cis f.  Waller  (Tex.  Civ.  Ajip.),  211  S. 
W.  322;  Oriental  Oil  Co.  r.  Stato 
(Tex.   Civ.   App.),   135   S.   W.   722. 

93.  State  v.  Patterson  &  11.  Tp.  Co., 
21   N.  ,T.  L.  9. 

[a]  Mandamus  will  not  lie,  as  it  is 
discretionary  with  the  attorney  gen- 
eral whether  to  institute  proceedings. 
State  r.  Attorney  (iencral,  .30  La.  Ann. 
954.  See  generally  19  Standard  Proc. 
219. 


94.  See  the  statutes,  and  Attorney- 
General  V.  Consolidated  Gas  Co.,  124 
App.  Div,  401,  108  N.  Y.  Supp.  823; 
Matter  of  Attorney-General,  81  Hun 
541,  30  N.  Y.  Supp.  1093,  63  X.  Y.  St. 
281;  Matter  of  Attorney  General,  79 
Hun  369,  29  N.  Y.  Supp.  449,  61  N.  Y. 
St.  437;  In  re  Attorney  General,  50 
Hun  511,  3  N.  Y.  Supp.  404,  20  N.  Y. 
St.  383;  Lewis  v.  Woodbury  Dental 
Parlors  Co.,  160  Misc.  78,  175  N.  Y. 
Supp,  269  (under  Gen,  Corp.  Law, 
1909  §  131);  Matter  of  Consolidated 
Gas  Co.,  56  Misc.  49,  106  N.  Y.  Supp. 
407. 

[a]  Leave  is  not  granted  as  a  mat- 
ter of  course,  but  in  the  sound  dis- 
cretion of  the  court.  Attorney-Gen- 
eral V.  Consolidated  Gas  Co.,  124  App. 
Div.  401,  108  N.  Y.  Supp.  823. 

95.  People  v.  Murray  Hill  Bank,  10 
App.  Div.  328,  41  N.  Y.  Supp.  804,  26 
Civ.  Proc.  1,  75  N.  Y.  St.  1203;  People 
V.  Seneca  Lake  Grape  &  Wine  Co.,  52 
Hun  174,  5  N.  Y.  Supp.  136,  17  Civ. 
Proc.   130,   23    N.   Y.  St.   346. 

[a]  But  the  court  in  the  latter  pro- 
ceeding cannot  take  the  assets  of  a 
corporation  in  the  hands  of  a  receiver, 
appointed  in  the  former  proceeding, 
and  place  them  in  one  it  apjioints. 
People  ;;.  Murray  Hill  Bank,  10  App. 
Div.  328,  41  N.  Y.  Sui)p.  804,  26  Civ. 
Proc.  1,  75  N.  Y.  St.  1203. 

96.  Knickerbocker  v.  Groton  Bridge 
&  Mfg.  Co.,  Ill  App.  Div.  145,  97  N. 
Y.   Supp.   595. 

97.  In  re  Murray  Tlill  Bank,  14 
App.    Div.    318,    43    N".    V.   Supji.    830. 

Effect  of  di.ssoIution  upon  pending 
actions,   sec   infra,   IV,   C. 
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scire  faoins,'''  or  information  in  tho  natnro  of  qno  warranto.""  For- 
niorly  the  ri^imciy  by  seiri'  facias  was  tlie  pro|)er  j)rocess  when  there 
was  a  legally  exist insj:  liody  wliieh  was  eapahle  of  actin^j  but  abused  ita 
power.^  The  writ  of  tpio  warranto  was  properly  applicable  only  when 
there  was  a  corporate  body  de  facto,  which,  while  assuming?  to  exercise 
corporate  jiowers,  could  not  legally  do  so  because  of  some  defect  in  its 
constitution  or  organization.-  But  the  remedy  by  information  in  the 
nature  of  quo  warranto,  by  the  common  law  of  this  country  founded 
on  the  English  statute  of  9  Anne,  lies  in  all  cases  in  which  originally 
the  writs  of  cjuo  warranto  and  scire  facias  were  appropriate,  and  em- 
braces-not  only  usurpations,  but  also  abuses  or  corporate  charters,  or 
particular  franchises.  This  proceeding  is  apt  whether  its  purpose  be  to 
dissolve  the  corporation  or  to  merely  annul  and  forfeit  a  particular 
franchise.^  While  in  some  states  the  remedy  by  scire  facias  is  ex- 
clusive.'* in  others  this  remedy  has  fallen  into  disuse  or  has  been 
abolished,^  and  the  remedy  is  by  information  in  the  nature  of  quo 
warranto,''  unless  some  other  remedy  is  provided  for  by  statute.'^ 
The  proceedings  on  scire  facias^  or  quo  warranto"  by  the  state  to 


98.  U.  S. — New  Orleans  Water- 
Works  Co.  V.  Louisiana,  185  U.  S.  336, 
346,  22  Sup.  Ct.  691,  46  L.  cd.  936. 
Ala.— State  v.  Moore,  19  Ala.  514.  111. 
Wheeler  i;.  Pullman  Iron  &  Steel  Co., 
143  111.  197,  204,  32  N.  E.  420,  17  L. 
E.  A.  818;  Baker  v.  Backus,  32  111.  79; 
Bruffett  V.  Great  Western  R.  Co.  25  111. 
353.  Md. — State  v.  Consolidation  Coal 
Co.,  46  Md.  1;  Washington  &  B.  Tpk. 
Road  V.  State,  19  Md.  239;  University 
of  Maryland  r.  Williams,  9  Gill  &  J. 
365,  426,  31  Am.  Dec.  72.  S.  C— State 
r  Bank  of  .jouth  Carolina,  1  Specrs 
433.  Vt.— Green  v.  St.  Albans  Trust 
Co.,  57  Vt.  340.  Eng. — Rex.  v.  Pas- 
more,  3  Term.  Rep.  199,  244,  1  R.  R. 
6S8. 

As  to  scire  facias  generally,  see  the 
title    "Scire  Facias." 

99.  U.  S. — New  Orleans  Water- 
Works  Co.  r.  Louisiana,  185  U.  S.  336, 
346,  22  Sup.  Ct.  691,  46  L.  ed.  936; 
Terrett  r.  Taylor,  9  Cranch  43,  51,  3 
L.  ed.  650.  111. — Wheeler  v.  Pullman 
Iron  &  Steel  Co.,  143  111.  197,  204,  32 
N.  E.  420,  17  L.  R.  A.  818.  N.  Y— 
People  V.  Bank  of  Hudson,  6  Cow.  217. 

As  to  quo  warranto,  see  22  Standard 
Proc.  45,  48. 

1.  Cal. — People  v.  Dashaway  Assn., 
84  Cal.  114,  24  Pac.  277,  12  L.  R.  A. 
117.  Md. — University  of  Maryland  v. 
Williams,  9  Gijl  &  J.  365,  426,  31  Am. 
Dec.  72.  N.  J. — State  r.  Patterson  & 
H.  Tp.  Co.,  21  N.  J.  L.  9.     Eng.— Eex 
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V.  Pasmore,  3  Term  Rep.  199,  244,  1 
R.  R.  688. 

2.  University  of  Maryland  v.  Wil- 
liams, 9  Gill  &  J.  (Md.)  365,  31  Am. 
Dec.  72.  Eng. — Rex  v.  Pasmore,  .  3 
Term  Rep.  .199,  244,  1  R.  R.  688. 

3.  State  ex  rel.  Weathcrly  v.  Bir- 
mingham Water  Works  Co.,  185  Ala. 
388,    64    So.    23,    Ann.    Cas.    1910C,    166. 

As  to  whether  the  statute  of  9  Anne 
is  part  of  our  common  law,  see  22 
Standard  Proc.  10.  note   34. 

4.  Green  v.  St.  Albans  Trust  Co., 
57  Vt.  340,  the  statute  provides  "the 
mocTe  of  process  shall  be  by  writ  of 
scire   facias." 

5.  See  the  title  "Scire  Facias." 

6.  State  ex  rel.  Weatlierly  v.  Bir- 
mingham Water  Works  Co.,  185  Ala. 
388,  64  So.  23,  Ann.  Cas.  1916C,  166; 
People  V.  Dashaway  Assn.,  84  Caj.  114, 
118,  24  Pac.  277,'  12  L.  R.  A.  117. 
See  22  Standard  Proc.  45. 

7.  See  the  statutes,  and  State  ex 
rel.  Weatherlv  v.  Birmingham  Water 
Works  Co.,  185  Ala.  388,  64  So.  23, 
Ann.  Cas.  1916C,  166. 

8.  See  tho  title,  "Scire  Facias." 
[a]      Pleading. — In    a   proceeding  by 

scire  facias  to  forfeit  a  charter,  it 
should  be  alleged  that  the  defendants 
procured  the  act  of  their  incorpora- 
tion, or  that  they  accei)ted  it  or  acted 
under  it.     State  v.  Moore,  19  Ala.  514. 

9.  See   the   title   "Quo  Warranto." 
[a]      Parties. — A   receiver   appointed 

by  another   court   for   the   corporation 
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dissolve  a  corporation  must  conform  to  the  rules  governing  such  pro- 
ceedings generally. 

d.  Proceedings  in  Equity  and  by  Civil  Action. —  (l.)  Character 
of  and  Choice  of  Remedy. —  In  some  states  it  is  provided  that  cor- 
porate charters  and  franchises  may  be  forfeited  at  the  instance  of  the 
state  by  an  action,  or  a  civil  action  in  the  name  of  the  state,^°  or  by  a 
suit  in  equity,^^  or  by  a  proceeding  by  information  in  the  nature  of 
a  bill  in  chancery.^^  Special  provision  is  sometimes  made  for  pro- 
ceedings against  moneyed  corporations.^^  Under  some  statutes,  the 
attorney  general  has  an  election  whether  to  proceed  by  a  regular  ac- 
tion or  by  a  proceeding  strictly  in  fonm  of  a  quo  warranto.^* 

(II.)  Parties.  —  The   attorney  general  may  bring  an  action  for  the 
dissolution  of  a  corporation  in  the  name  of  the  people  without  a  rela- 


is  neither  a  necessary  nor  proper  party. 
City  Water  Co.  f.  State,  88  Tex.  600, 
32   S.  W.   1033. 

[b]  Injunction  Pendente  Lite. — A 
court  of  equity  will  not,  in  aid  of  a 
pending  quo  warranto  proceeding,  en- 
join a  corporation  from  doing  busi- 
ness. The  question  whether  or  not 
the  company  has  forfeited  its  franchise 
can  only  be  determined  in  the  quo 
warranto  proceeding,  and  equity  can- 
not interfere  in  aid  thereof.  Attor- 
ney-General V.  Bank  of  Niagara,  1 
Hopk.  Ch.   (N.  Y.)   354. 

10.  See  the  statutes,  and  the  fol- 
lowing: Cal. — People  v.  Sutter  St.  Ry. 
Co.,  129  Cal.  545,  62  Pac.  104,  79  Am. 
St.  Rep.  137;  People  v.  Superior  Court, 
100  Cal.  105,  34  Pac.  492.  Minn.— 
Mitchell  V.  Bank  of  St.  Paul,  7  Minn. 
252.  N.  C— Attorney  General  v.  Holly 
Shelter  R.  Co.,  134  N.  C.  481,  46  S. 
E.  959. 

11.  la.  Code,  1897,  §1640. 

12.  See  111.  Rev.  St.  1917,  ch.  32,  S 
149. 

fa]  But  a  statute  authorizing  a 
suit  by  a  creditor  to  enforce  stock- 
holders' liability  and  to  dissolve  or 
close  up  a  corporation,  does  not  au- 
thorize the  attorney  general  to  file 
an  information  in  equity  to  dissolve 
a  corporation  for  a  forfeiture  of  its 
charter.  Hunt  V.  Le  Grand  Roller 
Skating  Rink  Co.,  143  111.  118,  32  N. 
E.  525. 

13.  See  the  statutes,  and  Attorney 
Genera]  v.  Guardian  Mut.  L.  Ins.  Co., 
77  N.  Y.  272.  See  also  infra  II,  K,  6, 
c,    (II.) 

Proceedings  for  dissolution  of  banks, 
flee  4  Standard   Proc.  46. 


14.  People  V.  Sutter  St.  Ry.  Co., 
117  Cal.  604,  611,  49  Pac.  736;  State 
r.  Minnesota  Thresher  Mfg.  Co.,  40 
Minn.  213,  41  N.  W.  1020,  3  L.  R.  A. 
510;  State  r.  St.  Paul  &  S.  C.  R.  Co., 
35   Minn.  222,   28   N.  W.  245. 

[a]  A  constitutional  provision  giv- 
ing superior  courts  jurisdiction  to  is- 
sue writs  of  quo  warranto  does  not 
provide  an  exclusive  remedy  and  pre- 
clude a  proceeding  by  a  regular  ac- 
tion. People  V.  Sutter  St.  Ry.  Co.,  117 
Cal.  604,   611,  49   Pac.  736. 

[b]  Choice  of  Remedy. — (1)  Pro- 
ceedings upon  information  in  the  na- 
ture of  quo  warranto  must  not  be 
confounded  with  a  civil  action,  though 
in  a  general  sense  the  two  are  concur- 
rent remedies.  The  remedy  by  civil 
action  is  more  in  accordance  with  the 
ordinary  mode  of  judicial  procedure  in 
determining  property  rights,  and  ought 
to  be  pursued  except  in  those  excep- 
tional cases,  where  the  public  interests 
seem  to  demand  a  more  speedy  or  sum- 
mary mode  of  procedure  than  by  ac- 
tion in  the  district  court.  State  V. 
Minnesota  Thresher  Mfg.  Co.,  40  Minn. 
213,  225,  41  N.  W.  1020,  3  L.  R.  A. 
510.  See  State  v.  St.  Paul  &  S.  C.  R. 
Co.,  35  Minn.  222,  28  N.  W.  245,  hold- 
ing it  is  for  the  attorney  general  to 
determine  which  remedy  he  will  pur- 
sue. (2)  But  compare  People  v.  Sutler 
St.  Ry.  Co.,  117  Cal.  604,  612,  49  Pac. 
736,  in  which  the  court  says  there  is 
now  so  little  difference  between  a  civil 
action  to  forfeit  a  corporate  franchise 
and  a  proceeding  in  form  quo  war- 
ranto, that  there  is  little  need  of  dis- 
cussing the  effect  of  a  constitutional 
provision  conferring  jurisdiction  to  is- 
sue writs  of  quo  warranto. 
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tor,"  or  on  rolntioii  of  a  party,^"  dopendinp:  on  tho  stntnte  authorizing 
the  proi'ooilinix.  Tin'  corporation  is,  of  course,  a  necessary  party  de- 
fendant,'' but  the  stoekhoklers,^^  the  officers  and  directors,^®  and  the 
creditors-"  are  not  necessary  parties.  And  a  receiver  who  has  pos- 
session and  control  of  the  property  of  the  corporation  is  neither  a 
necessary  nor  a  proper  party."  New  parties  may  be  permitted  to 
come  in  in  a  proper  case.*^ 

(III.)  Jurisdiction  and  Venue. — As  the  jurisdiction  of  a  court  in 
statutory  proeeedinjrs  for  dissolution  exists  only  by  virtue  of  statute, 
it  is  limited  by  the  provisions  of  the  statute  both  as  to  the  condi- 
tions under  which  it  may  be  invoked  and  the  extent  of  the  judgment 
it  may  make.-^ 

An  action  for  dissolution  of  a  corporation  is  transitory  in  char- 
acter,-* and  the  right  or  privilege  of  being  sued  in  a  particular  county 
is  one  which  may  be  waived.^^ 

(IV.)  Process  and  Appearance.  —  Process  must  be  served  in  ac- 
cordance with  the  general  rules,-^  unless  the  corporation  enters  a  vol* 
untary  appearance." 


15.  People  V.  Buffalo  Stone  &  Ce- 
ment Co.,  131  N.  Y.  140,  29  N.  E.  947, 
15  L.  R.  A.  240  (under  §  131  of  the 
Gen.  Corp  Law,  1909) ;  People  v.  Man- 
hattan Real  Estate  &  Loan  Co.,  74 
App.  Div.  535,  77  N.  Y.  Supp.   837. 

[a]  Under  a  statute  authorizing 
suit  by  the  attorney  general,  or  by  a 
creditor  or  stockholder,  if  the  attorney 
general  fails  to  sue  on  request,  the 
suit  may  be  brought  in  the  name  of 
the  people  without  a  relator.  People 
ex  rel.  Hearst  v.  Ramapo  Water  Co., 
51   App.  Div.  145,   fi4  N.  Y.  Supp.  532. 

16.  See  infra  this  note. 

[a]  Under  a  statute  authorizing 
suit  only  by  the  attorney  general,  and 
not  authorizing  suit  by  a  party  in  in- 
terest if  the  attorney  general  fails  to 
sue,  an  action  to  forfeit  a  corporate 
charter  may  be  brought  in  the  name 
of  the  state  on  relation  of  a  party. 
People  ex  rel.  Hearst  r.  Eamapo  Water 
Co.,  51  App.  Div.  145,  64  N.  Y.  Supp. 
532. 

17.  State  V.  Debenture  Ghiarantee 
&  Loan  Co.,  51  La.  Ann.  1874,  26  So. 
600.  See  People  v.  Montecito  Water 
Co.,  97  Cal.  276,  32  Pac.  236,  33  Am. 
St.  Rep.  172. 

18.  Havemeyer  v.  Superior  Court, 
84  Cal.  327,  385,  24  Pac.  121,  18  Am. 
St.  Rep.  192,  10  L.  R.  A.  627;  Ward 
r.  Farwell,  97  111.  593. 

19.  Knickorboeker  V.  Groton  Bridge 
&  Mfg.  Co..  Ill  App.  Div.  145,  97  N. 
Y.    Supp.   595. 
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20.  Ward  v.  Farwell,  97  HI.  593. 

21.  Citv  Water  Co.  v.  State,  88 
Tex.  600,  32   S.  W.  1033. 

22.  See  generally  the  titles  "In^ 
tervention ; "    "  Parties. ' ' 

[a]  Lessee. — When  a  railroad  cor- 
poration has  leased  a  part  of  its  road, 
the  lessee  has  such  an  interest  in  the 
subject  of  an  action  for  dissolution 
and  in  the  real  estate  to  be  affected 
by  the  judgment  as  to  entitle  it  to  be 
made  a  party  defendant.  People  v. 
Albany  &  V.  R.  Co.,  77  N.  Y.  232. 

23.  State  Investment  &  Ins.  Co.  v. 
Superior  Court,  101  Cal.  135,  35  Pac. 
549;  In  re  Bovnton  Saw  &  File  Co.,  34 
Hun  (N.  Y.)  369. 

24.  Big  4  Advertising  Co.  v.  Cling- 
an,   15   Ariz.   34,   135   Pac.   713. 

As  to  venue  generally,  see  the  title, 
"Venue." 

25.  Big  4  Advertising  Co.  v.  Cling- 
an,    15    Ariz.    34,    135    Pac.    713. 

As  to  waiver  of  objections  to  venue, 
see  the  title,  "Venue.' 

26.  See  the  titles,  "Process"  and 
"Service  of  Process  and  Papers." 

[a]  Order  To  Show  Cause. — See 
State  Tnv.  &  Ins.  Co.  v.  Superior  Court, 
101  Cal.  135,  35  Pac.  549. 

27.  Attorney  General  t'.  Guardian 
Milt.  L.  Ins.   Co.,  77   N.  Y.  272. 

As  to  appearances  generally,  see  the 
title,  "Appearances."  See  also  5 
Standard  Proc.  630. 
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(V.)  Pleadings.  — In  a  civil  action  by  the  state  to  forfeit  a  cor- 
porate franchise,  the  complaint  must  show  a  right  to  the  relief  sought, 
in  accordance  with  the  general  rules  governing  pleadings.^^  The  de- 
fendant's pleadings  also  follow  the  general  rules  elsewhere  discussed.^' 

(VI.)  Dismissal. —  The  action  may  be  dismissed  on  the  application 
of  the  attorney  general,  without  the  consent  of  the  relators,  if  there, 
are  any.^° 

(VII.)  Injunction  and  Eeceiver.si —  Statutes  sometimes  pro^dde  for 
a  temporary  injunction  restraining  the  corporation  and  its  directors 
from  collecting  debts  or  transferring  corporate  property,  or  from  ex- 
ercising any  corporate  rights  or  privileges,^^  as  well  as  for  a  temporary 


28.  State  ex  rel.  Johnson  v.  Sou- 
thern Bldg.  &  L.  Assn.,  132  Ala.  50,  31 
So.  375;  People  v.  Manhattan  Real  Es- 
tate &  L.  Co.,  175  N.  Y.  133,  67  N. 
E.  219;  People  ex  rel.  Hearst  v.  Ram- 
apo  Water  Co..  51  App.  Div.  145,  64 
N.  Y.  Supp.  532.  See  Republic  Life 
Ins.  Co.  V.  Swigert,  135  111.  150,  160, 
25  N.  E.  680,  12  L.  R.  A.  328,  ho'Iding 
petition  sufficient.  And  see  the  titles 
"Declaration  and  Complaint;"  "Con- 
clusions of  Law;"  "Statutes,"  and 
other  titles  dealing  with  particular  as- 
pects of  pleading. 

Form  of  complaint  by  attorney  gen- 
eral to  dissolve,  see  9  Standard  Proc. 
280. 

[a]  Complaints  held  sufficient,  see 
the  following:  People  v.  Manhattan 
Real  Estate  &  L.  Co.,  74  App.  Div. 
535,  77  N.  Y.  Supp.  837;  People  ex 
rel.  Hearst  v.  Ramapo  Water  Co.,  51 
App.   Div.  145,  64   N.  Y.  Supp.  532. 

fb]  An  allegation  (1)  which  is 
merely  the  statement  of  the  opinion 
of  a  superintendent  of  banks  and  tho 
attornoy  general  that  it  is  unsafe  and 
inexpedient  for  a  bank  to  continue  to 
transact  business,  is  insufficient.  Speci- 
fic facts  from  which  this  conclusion 
can  be  deduced  as  a  matter  of  law 
must  be  stated.  People  r.  Manhattan 
Real  Estate  &  L.  Co.,  175  N.  Y.  133, 
67  N.  E.  219,  reversing  74  App.  Div. 
5.35,  77  N.  Y.  Supp.  S37.  (2)  If  tlie 
attorney  general  has  any  report  from 
the  superintendent  as  to  a  corpora- 
tion's insolvency,  he  sliould  present  it 
by  affidaAiit  or  allege  its  substance  in 
hia  complaint.  People  v.  Oriental 
Bank,  124  Ai)p.  Div.  741,  109  N.  Y. 
Supp.   509. 

fc]  When  the  action  is  based  on 
the  violation  of  a  law,  the  c()in;)|;iint 
should  iliHUnctly  slate  whnt  law  or 
what  provision  of  the  corporate  charter 


has  been  violated.  A  general  allega- 
tion, that  the  corporation  has  violated 
a  law  without  specifying  the  particular 
law  is  manifestly  insufficient.  People 
V.  Manhattan  Real  Estate  &  L.  Co., 
175  N.  Y.  133,  67  N.  E.  219.  Compare 
22  Standard  Proc.  75  as  to  quo  war- 
ranto. 

[d]  If  leave  of  court  is  a  condition 
precedent,  it  must  be  alleged  that  such 
leave  had  been  granted.  Leave  of 
court  does  not  pertain  to  the  cause  of 
action  itself  but  to  the  right  to  the 
remedy,  and  therefore  it  is  not  nec- 
essary that  the  allegation  with  respect 
thereto  be  plain  and  direct;  any  form 
of  statement  from  which  the  meaning 
may  be  drawn  that  leave  has  been 
granted  will  be  sufficient.  People  es 
rel.  Hearst  v.  Ramapo  Water  Co.,  51 
App.  Div.  145,  64  N.  Y.  Supp.  532.  As 
to  alleging  leave  of  court  generally, 
see  the  title,  "Suits  and  Actions." 

In  quo  warranto  proceedings,  sec  tho 
title,  "Quo  Warranto." 

29.  See  the  titles  "Abatement, 
Pleas  of;  Answers ; "  "  Demurrer, ' ' 
"Denials;"  and  other  titles  dealing 
with   particular  pleas  and   defenses. 

[a]  A  general  denial  will  raise  the 
issue  as  to  whether  leave  had  been 
granted.  People  ex  rel.  Hearst  V. 
Ramapo  Water  Co.,  51  App.  Div.  145, 
64  N".  Y.  Supp.  532.  See  generally  7 
Standard    Proc.   88. 

[b]  A  traverse  to  an  allegation  of 
insolvency  .nust  be  positive  and  un- 
equivocal. Com.  V.  Tradesmen's  Trust 
Co.,  237  Pa.  316,  85  Atl.  363. 

30.  State  r.  Turnpike  Co..  112  Tonn. 
615,  79  S.  W.  798.  See  goncrally  tho 
title  "Dismissal,  Discontinuance  and 
Nonsuit. ' ' 

31.  See  22  Standard  Proc.  88,  and 
tho  titles  "Injunctions;"  "Receivers." 

32.  See  the  statutes,  and  State  Inv. 
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reooivor.^'  but  a  toiuporary  nn-iuvor  cannot  bo  appointed  on  the  ap- 
pliontioii  of  the  attorney  general  unless  statute  authorizes  it." 

(Vni.)  Judement.— If  a  corporation  is  found  guilty  of  an  act  of 
omission  or  of  conunission  which  is  expressly  dechired  ])y  statute  or 
eliarter  to  f)e  a  cause  for  forfeiture  of  its  francliise,  the  court  has 
no  jnrisdiction  but  to  award  a  judgnuuit  of  ouster  and  seiznre.=*°  If 
the  act  is  not  expressly  declared  to  be  a  ground  of  forfeiture,  the 
court  has  a  discretion  which  it  may  exercise  if  the  interests  of  the 
public  do  not  demand  such  a  judgment.^"  * 

Tlie  form  of  the  judgment,  in  the  absence  of  statute,  is  that  the 
corporation  be  excluded  from  the  franchise  it  has  abused."     And  in 


&  Tns.  Co.  r.  Superior  Court,  101  Cal. 
13.-.   r.5   ]\ic.   549. 

Injunction  against  bank,  see  4  Stand- 
ard  i'roc.  47,   note  34. 

33.  Decker  v.  Gardner,  124  N.  Y. 
334,  26  N.  E.  814.  11  L.  R.  A.  480; 
People  r.  Oriental  Bank,  124  App.  Div. 
741,  lOi)  N.  Y.  Supp.  509.  But  see 
People  V.  Washington  Ice  Co.,  18  Abb. 
Pr.  (N.  Y.)  382,  in  the  absence  of 
statute. 

[a]  The  court  is  not  bound  to  ap- 
point a  temporary  receiver.  It  may 
permit  the  action  to  proceed  to  judg- 
ment and  thcn^  appoint  a  final  receiver 
to  be  vested  with  title  to  corporate 
property,  and  with  power  to  distribute 
such  property.  Herring  v.  New  York 
L.  E.  &  W.  R.  Co.,  105  N.  Y.  340,  372, 
12   N.   E.   763. 

[b]  Under  a  statute  providing  that 
in  the  case  of  moneyed  corporations, 
a  temporary  receiver  may  be  ap- 
pointed without  notice  to  the  corpora- 
tion in  the  discretion  of  the  court,  no- 
tice is  contemplated  unless  there  is 
some  emergency  requiring  immediate 
action.  The  court  is  given  discretion. 
to  dispense  with  notice',  ^Jut  its  discre- 
tion must  be  based  upon  some  proven 
facts  presented  to  it  showing  necessity 
for  instant  action.  People  v.  Oriental 
Bank,  124  App.  Div.  741,  109  N.  Y. 
Supp.  509. 

[c]  Under  a  statute  relating  to  iix- 
surance  companies  which  requires  the 
attorney  general  under  certain  circum- 
stances to  commence  an  action  and 
applying  for  an  order  requiring  cause 
to  be  shown  why  the  business  should 
not  be  closed,  the  only  order  thf^ 
court  can  make  on  the  commencement 
of  the  action  is  an  order  to  show 
cause.  Until  return  day  of  this  order 
the    court    cannot    enjoin    the    corpora- 
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tion  fYom  doing  business  or  appoint 
a  temporary  receiver.  State  Inv.  & 
Ins.  Co.  V.  Superior  Court,  101  Cal, 
135,  35  Pac.  549.  In  re  Boynton  Saw  & 
File  Co.,  34  Hun  (N.  Y.)  369. 

34.  State  v.  Farmers'  &  Merchants' 
Ins.  Co.,  90  Neb.  6ti4,  134  N.  W.  284, 
Ann.    Cas.    1913B,    643. 

Inherent  power  of  equity  after  dis- 
solution, see  infra  V,  B. 

35.  State  v.  Cumberland  Tel.  &  Tel. 
Co.,  114  Tcnn.  194,  SO  S.  W.  390. 

[a]  A  court  cannot  condone  a  for- 
feiture, or  extend  the  time  for  com- 
plying with  the  requirements  of  its 
charter,  so  as  to  avoid  forfeiture. 
State  V.  Nonconnah  Tpk.  Co.,  1  Tenn. 
Cas.  511.  See  also  People  v.  Kingston 
&  M.  Tpk.  Road  Co.,  23  Wend.  (N.  Y.) 
193,  211,  35  Am.  Dec.  551;  People  v. 
Hillsdale  &  C.  Tpk.  Road,  23  Wend. 
(N.  Y.)   254. 

Form  of  judgment  in  quo  warranto, 
see   22    Standard   Proc.   89. 

36.  State  v.  United  States  Endow- 
ment &  Trust  Co.,  140  Ala.  610,  37  So. 
442,   103    Am.   St.   Rep.   60. 

[a]  Court  proceeds  with  caution 
and  does  not  declare  a  forfeiture  ex- 
cept upon  express  limitation,  or  for 
a  plain  abuse  of  power  by  which  the 
corporation  fails  to  fulfill  thg  design 
and  purpose  of  its  organization.  State 
ex  rel.  .Tohnson  r.  Sonthern  Bldg  &  L. 
Assn.,  132   Ala.  50,  31   So.  375. 

37.  U.  S. — New  Orleans  Waterworks 
Co.  V.  Louisiana,  185  U.'S.  336,  346,  22 
Sup.  Ct.  691,  46  L.  ed.  936.  Cal.— 
Havemeyer  v.  Superior  Coiu-t,  84  Cal. 
327,  376,  24  Pac.  121,  18  Am.  St.  Rep. 
192,  10  L.  R.  A.  627.  111. — Wheeler  v. 
Pullman  Iron  &  Steel  Co.,  143  HI.  197, 
204,  32  N.  E.  420,  17  L.  R.  A.  818. 

[a]  Effect  of  Statute.— When  the 
corporate  existence  is  continued  after 
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addition  thereto  a  fine  is  sometimes  imposed. ^^  But  in  forfeiture  pro- 
ceedings, -u-hether  by  quo  warranto,  scire  facias  or  other-^ise,  the  court 
cannot  appoint  a  receiver  for  the  property  of  the  corporation,  and 
through  such  receivership  proceedings  sell  the  property  and  distribute 
the  proceeds,^^  unless  authorized  by  statute.*" 

(IX.)  Opening  and  Vacating.  —  A  judgment  in  an  action  by  the 
state  dissolving  a  corporation  may  be  vacated  in  a  proper  ease.*^ 

(X.)  Review. —  The  proceedings  in  the  action  may  be  reviewed  in 
accordance  with  the  general  rules  elsewhere  discussed.'*^    By  virtue  of 


forfeiture  and  dissolution  for  the  pur- 
pose of  liquidation,  the  judgment  ren- 
dered in  a  quo  warranto  proceeding 
should  not  be  a  judgment  of  ouster  of 
corporate  franchises,  but  a  judgment 
that  the  corporate  existence  has  ter- 
minated except  so  far  as  it  is  contin- 
ued by  the  statute,  and  that  the 
company  be  ousted  from  the  exercise 
and  enjoyment  of  all  franchises  except 
Buch  as  are  thereby  conferred.  Grey 
V.  Newark  Plank  Road  Co.,  65  N.  J.  L. 
603,  48  Atl.  557. 

38.  Havemeyer  v.  Superior  Court,  84 
Cal.  327,  378,  24  Pac  121,  18  Am.  St. 
Eep.  192,  10  L.  K.  A.  627. 

Jn.  quo  warranto,  see  22  Standard 
Proc.  92. 

[a]  But  a  judgment  for  the  amount 
of  franchise  taxes  due  cannot  be  ren- 
dered. Oriental  Oil  Co.  f.  ^tate  (Tex. 
Civ.  App.),  135  S.  W.  722. 

39.  Cal. — Havemeyer  v.  Superior 
Court,  84  Cal.  327,  371,  24  Pac.  121,  18 
Am.  St.  Rep.  192,  10  L.  R.  A.  627.  Pa. 
Com.  V.  Order  of  Vesta,  156  Pa.  531,  27 
Atl.  14.  Tex.— Oriental  Oil  Co.  v. 
State  (Tex.  Civ.  App.)  135  S.  W.  722. 
Wis. — State  v.  West  Wisconsin  Ry.  Co., 
34  Wis.   197. 

See  Platner  v.  Kirby,  138  Iowa  269, 
264,  115  N.  W.  1032,  and  22  Standard 
Proc.   89,  note   22. 

[a]  Jurisdiction  Limited  by  Stat- 
ute.— In  an  action  to  forfeit  a  corpo- 
rate franchise,  the  power  of  the  court 
is  limitod  by  the  .statute  conferring 
jurisdiction,  and  if  the  statute  makes 
no  provision  for  distriliution  under  tlie 
direction  of  the  court  decreeing  dis- 
solution, it  has  no  power  to  make  a 
distribution.  State  Investment  &  Ins. 
Co.  V.  Superior  Court,  101  Cal.  135,  35 
Pac.   549. 

40.  See  the  statutes,  and  the  fol- 
lowing cases:  Ind. — Eel  River  R.  Co. 
V.  State,   155   Ind.  433,  57   N.   E.  388. 


N.  Y. — Herring  v.  New  York,  L.  E.  & 
W.  R.  Co.,  105  N.  Y.  340,  372,  12  N. 
E.  763;  People  v.  Anglo-American  Sav. 
&  L.  Assn.,  60  App.  Div.  389,  69  N. 
Y.  Supp.  1054,  1063;  People  v.  North- 
ern R.  Co.,  53  Barb.  98.  Tex. — Texas 
Trunk  Ry.  Co.  v.  State,  83  Tex.  1,  18 
S.  W.   19*9. 

[a]  A  statute  is  mandatory  which 
requires  a  court  decreeing  a  forfeiture 
to  direct  the  property  to  be  delivered 
to  a  liquidator  appointed  by  the  gov- 
ernor. State  V.  People's  Fire  Ins.  Co., 
126  La.  548,  52  So.  763. 

As  to  winding  up  the  affairs  of  the 
corporation,   see  infra  V. 

[b]  A  statute  providing  that  it  is 
the  duty  of  the  attorney  general,  im- 
mediately after  the  rendition  of  judg- 
ment, to  institute  proceedings  for  a 
receiver,  covers  the  case  when  no  re- 
ceiver is  appointed  in  the  judgment. 
It  does  not  preclude  the  court  from 
making  the  appointment  in  the  judg- 
ment itself.  People  v.  Northern  R. 
Co.,  53   Barb.    (N.  Y.)   98. 

[c]  A  collateral  attack  upon  an  or- 
der appointing  a  receiver  cannot  be 
made  when  the  court  had  jurisdiction 
of  the  subject  matter  and  of  the  cor- 
poration. Attorney-General  v.  Guar- 
dian Mut.  L.  Ins.  Co.,  77  N.  Y.  272. 
See  15  Standard  Proc.  377. 

41.  People  V.  Hektograi)h,  10  Abb. 
N.   C.    (N.   Y.)    ;?5S. 

Vacation  of  judgments  generally  seo 
15  Standard   Proc.   151. 

fa]  Upon  the  application  of  a 
stockholder  the  court  may  vacate  a 
collusive  or  fraudulent  judgment  dis- 
solving a  corporation,  even  though  the 
stockholder  is  not  a  party  to  the  ac- 
tion by  tlie  state.  People  v.  Hekto- 
graph,'lO  Abb.  N.  C.   (N.  Y.)   3ns. 

42.  See  the  titles,  "Appeals;'* 
"New  Trial;"  "Writ  of  Error,"  and 
22    Standard    Proc.    94,    et   seq. 

[a]       Certiorari. — Com.     v.     Trades* 

Vol.  XXVI 


41ti 


\Vl\ni\(!  (1'  COh'I'Oh'ATIOXS 


statnto,  the  stnto  m:iy  nppoal  frnin  n  jncV^nuout  donyincj  a  forfoitnro," 
or  in  a  proper  case  froiu  a  judirmcnt  i,'rantin,tx  a  forroiture."'  Ami  tlio 
corporation  may  appeal   from   a  jmlirmenl.  of   forfeiture.'-" 

6.  Proceedings  in  Actions  by  Stockholders  and  Creditors.  —  a 
rroccidiii<is  (n  n<niU!i.—(l.)  General  Statement.  -  Since  many  stat- 
utes authorize  the  mainteuanee  of  suits  to  wind  up  or  dissolve  cor- 
porations hy  either  stoekliolders  or  creditors,  it  is  necessary  to  dis- 
cuss the  proceedings  by  creditors  and  by  stoekholdere  together. 

(II.)  Jurisdiction  and  Venue.  —  The  general  rules  governing  jur- 
isdicti(Ui  and  venue  apply  to  proceedings  by  stockholders  or  creditors, 
for  the  cFissolution  or  winding  up  of  corporations.^^ 

(HI.)  Prerequisite  to  Action.  —  Any  conditions  precedent  to  a 
suit  by  a  creditor  or  a  stockholder  for  a  dissolution  must  be  complied 
with,  unless  excused  for  some  reason.*^    Thua  a  previous  demand "«  on 


men's  Trust  Co.,  237  Pa.  316,  85  Atl. 
363. 

43.  State  v.  Cumberland  &  P.  E. 
Co.,  105  Md.  478,  66  Atl.  458,  under 
statute  providing  that  either  party 
may  appeal. 

44.  Sec  infra,  this  note. 

[al  Illustration. — When  instead  of 
complying  with  a  statute  requiring  a 
court  rendering  a  decree  of  forfeiture 
to  direct  the  property  to  be  delivered 
to  a  liquidator  appointed  by  the  gov- 
ernor, the  court  directs  a  delivery  to 
a  liquidator  appointed  by  the  stock- 
holders, the  state  may  appeal.  State 
V.  People's  Fire  Ins.  Co.,  126  La.  548, 
52  So.   763. 

45.  State  V.  Fidelity  L.  &  T.  Co., 
113  Iowa  4.39,  85  X.  W.  638;  Corsicana 
Transit  Co.  v.  Walton  (Tex.  Civ.  App.), 
189  S.  W.  307. 

[a]  Reason  of  Eule. — The  corpora- 
tion may  continue  its  existence  to  test 
an  order  dissolving  it,  for  its  life  is 
then  at  issue.  Until  the  final  adjudi- 
cation no  one  can  say  it  has  ceased 
to  exist.  So  also  a  person  may  appeal 
from  an  order  adjudging  him  insane. 
State  V.  Fidelity  L.  &  T.  Co.,  113  Iowa 
439,  85  N.  W.  638.  See  13  Standard 
Proc.    487. 

fb]  But  where  a  corporation  ap- 
peals from  only  that  part  of  the  Judg- 
ment ajipointiug  a  receiver,  it  is 
deemed  to  acquiesce  in  the  judgment 
of  forfeiture,  and  ceases  to  be  a  cor- 
poration. It  cannot  therefore  prose- 
cute the  appeal.  State  r.  Fidelity  L. 
&  T.  Co.,  113  Iowa  439,  S.5  N.  W.  r,3S. 

[c]  But  where  the  statute  makes 
no  provision  for  an  appeal,  an  appeal 
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taken  by  the  corporation  can  be  re- 
garded only  as  a  certiorari,  bringing 
up  nothing  except  a  record  of  the  case. 
Com.  v.  Tradesmen's  Trust  Co.,  237  Pa. 
316,   85   Atl.   363. 

46.  See  the  titles,  "Jurisdiction" 
and  "Venue." 

[a]  Conflict  of  Jurisdiction. — A 
state  court  has  jurisdiction  of  a  bill 
which  has  for  its  primary  purpose  the 
forfeiture  of  a  corporate  franchise, 
and  in  which  a  distribution  of  assets 
is  merely  incidental,  notwithstanding 
the  possession  of  all  the  assets  is  in  a 
receiver  appointed  by  a  court  without 
power  to  dissolve  the  corporation  in 
proceedings  to  sequester  and  distributo 
the  assets.  Gallagher  r.  Asphalt  Co., 
65  N.  J.  Eq.  258,  289,  55  Atl.  259. 

47.  See  the  title  "Suits  and  Ac- 
tions." 

48.  Minona  Portland  Cement  Co.  v. 
Keese,  167  Ala.  485,  52  So.  523;  Ulmer 
V.  Maine  Real  Estate  Co.,  93  Me.  324, 
327,  45  Atl.  40. 

[a]  Demand  Unnecessary  When. — 
When  a  corjioration  has  suspended 
business,  a  demand  on  the  directors  to 
distribute  the  assets  of  the  corpora- 
tion is  not  a  prerequisite  to  a  suit  by 
the  minority  stockholders  for  a  dis- 
solution, as  the  directors  have  no 
power  to  make  such  distribution.  De- 
catur Land  Co.  v.  Robinson,"  184  Ala. 
322,  63  So.  522;  Minona  Portland  Ce- 
ment Co.  V.  Reese,  167  Ala.  485,  52  So. 
523;  Central  Land  Co.  v.  Sullivan,  152 
Ala.    360,    44    So.    644. 

[b]  When  the  directors  in  control 
are  charged  with  wrongdoing,  it  is  un- 
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the  directors  must  be  made  and  leave  of  court  obtained,*^  when 
such  acts  are  required  as  conditions  precedent. 

(IV.)  Parties.  —The  general  rules  governing  parties  to  suits  and 
actions  apply  to  suits  by  creditors  or  stockholders  to  dissolve  or  wind 
up  corporations.^"  The  corporation  is  a  necessarj'  party  to  a  bill  in 
equity  for  its  dissolution.^^  And  in  a  suit  to  wind  up  the  affairs  of  a 
corporation  every  person  interested  as  owner  of  stock  or  creditor  of 
the  concern  is  a  proper  party,^-  and  may  be  allowed  to  intervene  in 
statutory  proceedings.^^ 

In  a  bill  for  dissolution  by  one  stockholder,  the  remaining  stock- 
holders are  necessary  parties,^*  unless  they  are  parties  by  representa- 
tion.^^ If  a  stockholder  is  dead,  his  personal  representative  is  a  neces- 
sary party  to  represent  the  estate.^^ 

In  a  bill  by  a  creditor  to  wind  up  a  corporation  as  insolvent,  the 
stockholders  are  proper  parties  defendant.^^  And  it  is  sometimes  pro- 
vided that  the  directors  or  stockholders  liable  by  law  for  the  payment 


necessary  for  minority  stockholders  to 
make  an  effort  to  induce  them  to  act. 
Sant  V.  Pcrronville  Shingle  Co.,  179 
Mich.  42,  146  N.  W'.  212. 

49.  People  ex  rel.  Hearst  v.  Eamapo 
Water  Co.,  61  App.  Div.  145,  64  N.  Y. 
Supp.  532.  City  of  Ashland  v.  Ash- 
land Water  Co.,  110  Wis.  94,  85  N.  W. 
695. 

50.  See  the  titles,  "Corporations;" 
"Parties;"  "Stock  and.  Stockholders." 

[a]  Transferees  of  Stock. — Wlien 
the  bill  prays  the  application  of  any 
proceeds  to  the  complainant  to  the 
full  amount  of  his  investment  before 
anything  is  paid  to  the  transferees  of 
certain  shares,  the  transferees  are  nec- 
essary parties.  Watson  v.  United 
States  Sugar  Refinery,  68  Fed.  769,  15 
C.  C.  A.  662. 

[h]  A  trustee  holding  certain  notes 
and  mortgages  of  a  coriioration  as  ee- 
curity  for  its  bonds  and  obligations  is 
a  proper  party  to  a  suit  to  wind  it  up 
because  of  its  insolvency.  Miles  v. 
New  South  Bldg.  &  L.  Assn.,  99  Fed. 
4. 

51.  m.— TJaker  r.  Backus,  32  111.  79. 
N.  T.— Mickles  v.  Rochester  City  Bank, 
11  Paige  ll.S,  127,  42  Am.  Dec.  103. 
W.  Va.— TTurst  v.  Coe,  30  W.  Va.  158, 
3  S.  E.  564. 

[a]  In  New  Jersey,  the  almost  uni- 
form practicp  is  to  inrike  the  corpora- 
tion sole  defendant.  I'iorco  v.  Ojd  Do- 
minion Coj)por  Min.  &  Smelt.  Co.,  67 
N.  J.  Eq.  399,  58  Atl.  319. 

?7 


[b]  By  amendment,  the  corporation 
may  be  added  as  a  party.  Mickles  v. 
Rochester  City  Bank,  11  Paige  (N.  Y.) 
118,  42  Am.  bee.  103. 

52.  Mt.  Nebo  Anthracite  Coal  Co.  v. 
Martin,  86  Ark.  608,  111  S.  W.  1002; 
112  S.  W.  882;  Randolph  v.  Nichol,  74 
Ark.      93,   84   S.   W.   1037. 

53.  Pierce  v.  Old  Dominion  .Copper 
Min.  &  Smelt.  Co.,  6J  N.  J.  Eq.  399, 
58  Atl.  319.  See  the.  title  "Interran- 
tion"  and  6  Standard  Proe.  202. 

[a]  The  court  has  a  discretion  in 
allowing  other  stockholders  to  come  in. 
Roller  <;.  Snodgrass,  14  Kan.  583. 

54.  Alabama  Fidelity  Mortg.  & 
Bond  Co.,  1-.  Dubberly,  198  Ala.  545, 
7-3  So.  911;  Alabama  Cent.  R.  Co.  v. 
Stokes,  157  Ala.  202,  47  So.  336;  Ross 
v.  American  Banana  Co.,  150  Ala.  26^, 
43  So.  817;  McKleroy  v.  Gadsden  Land 
&  Imp.  Co.,  126  Ala.  184,  28  So.  660. 

55.  See  infra,  this  note  and  gener- 
ally the  title  "Parties." 

fa]  Where  the  stockholders  are  nu- 
merous, the  action  may  bo  brought 
against  its  governing  body  who  fairly 
represent  the  stockholders.  State  V. 
Webb,  97  Ala.  Ill,  12  So.  377,  38  Am. 
St.  Rep.  1-51.  See  20  Standard  Proc. 
945. 

Action  against  some  stockholders 
when  it  is  impracticable  to  join  all. 
See   generally   22    Standard    Proc.    945. 

56.  Wolfe  V.  Underwood,  97  Ala. 
375,   12   So.   234. 

57.  Sugg  V.  Farmers'  Mut.  Ins. 
Assn.   (Tenn.)    63  S.  W.  226. 
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of  the  corporate  tlobts  may  be  made  parties  dofendnnt  to  a  suit  by  a 
creditor  and  their  liability  entorced  in  tlie  action.^'' 
(V.)    Notice.  — Notice  must  be  given  to  interested  parties.'^" 
(VI.)    Pleadings. —  Proceedings  of  this  character  are  generally  com- 
menced  either   by   bill   in  •  equity""  or  by  petition."     It  is  necessary 
to  allege  facts  in  the  bill  or    petition    of    either    a   stockholder"'  or 


58.  People  r.  Commercial  Bank,  37 
Misc.  l(i.  74  N.  Y.  Supp.  SOG,  affirmed, 
72  App.  Div.  r.33,  76  X.  Y.  Supp.  1025. 

[a]  Actions  by  the  attorney  gen- 
eral aro  not  within  the  scope  of  the 
statute.  People  v.  Commercial  Bank, 
37  Misc.  16,  74  N.  Y.  Supp.  806,  af- 
firmed, 72  App.  Div.  633,  76  N.  Y. 
Supp.   1025. 

[b]  The  judgment  in  such  case 
should  provide  for  an  accounting,  and 
an  application  of  the  funds  secured 
bv  the  judgment  to  the  payment  of 
ail  the  creditors  similarly  situated  Ui 
full,  or  pro  tanto  if  the  fund  should 
not  be  sufficient  to  discharge  all  the 
debts  entitled  to  share  therein.  Hal- 
Ictt  f.  Metropolitan  Messenger  Co.,  69 
App.  Div.  258,  74)  N.  Y.  Supp.  639,  32 
Civ.   Proc.   346. 

As  to  enforcement  of  stockholderB' 
liability  generally,  see  the  title  "Stock 
and  Stockholders." 

59.  Hettel  v.  District  Court,  30 
Xev.  3S2,  96  Pac.  1062,  133  Am.  St. 
Rep.  731.  See  Pierce  v.  Old  Domin- 
ion Copper  Min.  &  Smelt.  Co.,  67  N. 
J.  Eq.  399,  58  Atl.  319,  and  the  titles, 
"Process;"  "Service  of  Process  and 
Papers." 

[a]  Even  though  the  statute  makee 
no  provision  therefor,  notice  must  be 
given.  Quait  V.  Wortham  Bros.  Co., 
176  111.  App.  273;  Hettel  v.  District 
Court,  30  Nev.  382,  388,  96  Pac.  1062, 
133  Am.  St.  Rep.  731. 

[bl  In  Texas  the  statute  author- 
izing stockholders  of  an  insolvent  cor- 
poration holding  a  certain  per  cent 
of  stock,  or  creditors  to  sue  for  the 
dissolution  of  the  corporation,  concludes 
with  a  provision  requiring  ten  full 
days'  notice  prior  to  the  day  set  for 
hearing  on  an  application  for  the  ap- 
pointment of  a  receiver.  Under  this 
statute  no  notice  is  required  to  be  given 
the  corporation  by  the  stockholders. 
The  statute  does  not  authorize  the  ap- 
pointment of  a  receiver  by  stockhold- 
ers, but  recognizes  their  right  to 
couple  with  the  suit  to  dissolve  an 
application  for  a  receiver,  and  require 
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notice  of  the  application.  But  to  ob- 
tain a  receiver,  they  cannot  proceed 
under  this  statute  but  must  proceed 
under  some  other  statute.  Kokernot 
r.  Roos  (Tex.  Civ.  App.),  189  S.  W. 
505. 

60.  Ala. — Minona  Portland  Cement 
Co.  V.  Reese,  167  Ala.  485,  52  So.  523; 
Ross  V.  American  Banana  Co.,  150  Ala. 
2G8,  43  So.  817.  N.  J.— Pierce  v.  Old 
Dominion  Copper  Min.  &  Smelt.  Co., 
67  N.  J.  Eq.  399,  58  Atl.  319.  N.  T. 
Miekles  v.  Rochester  City  Bank,  11 
Paige   118,  42  Am.  Dec.  103. 

See  generally  the  title,  "Bills  Jind 
Answers." 

61.  Pierce  v.  Old  Dominion  Copper 
Min.  &  Smelt.  Co.,  67  N.  J.  Eq.  399, 
58   Atl.  319. 

62.  XJ.  S.— Watson  v.  United  States 
Sugar  Refinery,  68  Fed.  769,  15  C.  C. 
A.  662.  Ala.— Miller  v.  Herzberg,  202 
Ala.  613,  81  So.  555;  Dixie  Lumber 
Co.  V.  Hellams,  202  Ala.  488,  80  So. 
872.  CJonn. — Neville  v.  Litchfield  Car- 
riage Co.,  47  Conn.  167,  holding  peti- 
tion, under  Gen.  Sts.,  p.  315,  §  2,  suf- 
ficient. S.  C. — Klugh  V.  Coronaca 
Mill.  Co.,  66  S.  C.  100,  44  S.  E.  566. 
W.  Va.— Hurst  v.  Coe,  30  W.  Va.  158, 
3   S.   E.  564. 

[a]  Suspension  of  Business.— (1) 
See  Central  Land  Co.  v.  Sullivan,  152 
Ala.  360,  44  So.  644,  sufficient  allega- 
tion. (2)  A  bill  which  alleges  and 
sets  up  facts  showing  the  corporation 
is  a  failure,  and  that  the  business  for 
which  it  was  formed  can  never  be  in- 
augurated or  carried  on  is  not  subject 
to  demurrer.  Minona  Portland  Ce- 
ment Co.  V.  Reese,  167  Ala.  485,  52 
So.  523.  (3)  An  averment  of  a  par- 
tial suspension  of  business  it  not  suf- 
ficient under  the  statute.  Bliven  v. 
Peru  Steel  &  Iron  Co.,  60  How.  Pr. 
(N.   Y.)    280. 

[b]  Insolvency.— (1)  Polk  v.  Mu- 
tual Reserve  Fund  Life  Assn.,  119 
Fed.  491;  Ross  v.  American  Banana 
Co.,  1.50  Ala.  268,  43  So.  817;  Security 
Sav.  &  Tr.  Co.  v.  Piper,  4  Idaho  463, 
40<  Pac.  144.     (2)   The  facts  and  cir- 
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creditor®^  entitling  plaintiff  to  the  relief  sought  pursuant  to  the  gen- 
eral rules.^*  When  proceeding  under  a  statute,  the  allegation  and 
prayer  must  be  based  on  the  statute  and  praj^  for  relief  thereunder.^^ 
A  compliance  with  any  conditions  precedent  must  be  alleged.®*'  But 
whether  the  law  governing  the  corporation  must  be  alleged  depends 
upon  whether  it  is  a  public  or  private  law."  The  filing  of  amended,^^ 
supplemental,^^  and  cross'^"  pleadings  may  be  allowed  in  accordance 


cumstances  must  be  set  out  in  the  bill 
from  which  the  insolvency  of  the  com- 
pany shall  appear.  Newfoundland  Ey. 
Const.  Co.  V.  Schack,  40  N.  J.  Eq. 
222,  1  Atl.  23.  (3)  An  averment  that 
a  part  of  the  indebtedness  has  been 
due  for  a  year  is  not  an  averment  of 
insolvency  for  a  year  within  the  stat- 
ute. Bliven  v.  Peru  Steel  &  Iron  Co., 
60  How.  Pr.   (N.  Y.)   280. 

[c]  "Good  cause"  for  dissolution 
must  be  shown  under  the  West  Vir- 
ginia statute.  Hirsch  v.  Independent 
Steel  Co.,  196  Fed.  104,  109;  Ward  v. 
Hotel  Randolph  Co.,  65  W.  Va.  721, 
63  S.  E.  613;  Kainey  v.  Freeport 
Smokeless  Coal  &  C.  Co.,  58  W.  Va. 
424,  52   S.   E.  528. 

[d]  The  extent  of  the  interest  of  » 
stockholder  must  be  alleged  in  a  bill 
by  him  to  wind  up  the  affairs  of  an 
insolvent  corporation.  Polk  v.  Mutual 
Reserve  Fund  L.   Assn.,  119  Fed.  491. 

[e]  A  complaint  of  minority  "stock- 
holders to  wind  up  a  corporation 
should  charge  on  the  part  of  the  board 
of  directors  or  a  majority  stockhold- 
'«r8:  (1)  fraudulent  acts;  (2)  ultra 
vires  acts;  (3)  negligence  of  corpo- 
rate directors,  (4)  a  request  to  correct 
the  alleged  wrongs  and  a  refusal  or 
an  excuse  therefor.  Klugh  f.  Coro- 
naca  Mill.  Co.,  66  S.  C.  100,  44  S.  E. 
566. 

[f]  Multifariousness.— (1)  A  bill 
by  a  stocklioldcr  seeking  the  dissolu- 
tion of  a  corporation  and  distribution 
of  its  assets,  and  a  declaration  that 
Bome  of  the  stock  is  fictitious  and 
void,  is  not  multifarious.  Central  Land 
Co.  17.  Sullivan,  152  Aja.  300,  44  So. 
644.  (2)  Nor  is  a  bill  multifarious 
because  the  stockholders  are  not  en- 
titled to  joint  or  coextensive  relief. 
Merchants'  &  Planters'  Line  v.  Wag- 
aner,   71    Ala.   5sl. 

fg]  All  the  property  of  a  corpora- 
tion need  not  be  described  in  a  bill 
by  a  Htofkholder,  to  give  the  court 
jurisdiction    to    sell    the    same.      Wil- 


liams V.  American  Assn.,  197  Fed.  500, 
118  C.  C.  A.  1.  But  it  is  otherwise? 
when  a  general  creditors'  bill  is  filed. 
See  the  case  cited,  and  6  Standard 
Proc.  213. 

63.  As  to  creditors'  bills  generally, 
see  the  title,  "Creditors'  Suits." 

[a]  Multifariousness. — O'Bear  Jew- 
elry Co.  V.  Volfer  &  Co.,  106  Ala.  205, 
226,  17  So.  525,  64  Am.  St.  Rep.  31, 
28   L.   E.   A.   707. 

64.  See  the  title,  "Bills  and  An- 
swers." 

65.  Pride  v.  Pride  Lumb.  Co.,  109 
Me.  452,  458,  84  Atl.  989. 

66.  See  the  title,  "Suits  and  Ac- 
tions." 

[a]  If  leave  of  court  is  a  prerequi- 
site, it  must  be  alleged.  People  ex 
rel.  Hearst  v.  Ramapo  Water  Co.,  51 
App.  Div.  145,  64   N.  Y.  "Supp.  532. 

[b]  Demand  on  Directors. — Klugh 
f.  Coronaca  Milling  Co.,  66  S.  C.  100, 
44  S.  E.  566. 

67.  Crawfordsville  &  S.  W.  T.  P. 
Co.  17.  Fletcher,  104  Ind.  97,  2  N.  E. 
243. 

Necessity  of  alleging  statutes,  see 
the  title,    "Statutes." 

68.  See  the  titles,  "Amendments 
and  Jeofails;"  "Bills  and  Answers;" 
"New  Cause  of  Action  or  Defense;" 
"Parties." 

[a]  If  the  directors  and  officers 
are  guilty  of  such  a  breach  of  trust 
tliat  they  may  he  held  to  account,  eq- 
uity may  permit  the  bill  of  a  share- 
holder to  be  amended  in  respect  to  the 
prayer  of  relief,  though  the  facta 
stated  do  not  authorize  a  dissolution 
of  the  corporation  or  a  distribution  of 
its  assets.  Hardon  v.  Newton,  14 
Blatchf.  376,  11  F.-d.  Cas.  No.   6,054. 

69.  Kessler  v.  Continental  Const.  «Sb 
Imp.  Co.,  42  Fed.  258,  allowing  a  sup- 
plemental bill  setting  up  that  the 
stockholders  voted  to  discontinue  bus- 
iness. See  the  title,  "Supplemental 
Pleading." 

70.  See     the     titles,     "Cross-BUl," 
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with  the  conrral  rules  disciissod  olscAvhero  in  this  work. 

(Vn.)  Dismissal. — The  creditor  or  stoekholder  institutinj?  the 
suit  may  disi-oiitinue  it  nt  auy  time  if  no  otlier  complainant  lias  been 
alKnved  to  come  in.'^ 

(Vni.)  Interlocutory  Orders.  — Statutes  sometimies  authorize  the 
court  to  order  tlie  liliuc:  of  inventories,  accounts  and  statements  of  the 
corporation  proceeded  against.''^ 

(IX.)  Injunction  and  Receiver. —  An  injunction  restraining  the  exer- 
cise of  corporate  jirivileges  is  sometimes  provided  for  by  statute,''^ 
as  is  the  appointment  of  a  receiver.''*  It  has  been  held  that  a  court 
having  ^iurisdietion  of  a  bill  by  a  stockholder  for  dissolution  of  a  cor- 
poration has  power,  aside  from  statutory  provisions,  to  appoint  a 
receiver  pendente  lite."  This  receivership  differs  from  receiverships 
in  other  proceedings  in  certain  respects.'^* 


' '  Cross-Complaint ; "      "  Set-off,     Coun- 
terclaim and  Recoupment." 

[a]  But  In  an  action  by  a  creditor 
to  wind  up  the  affairs  of  a  corpora- 
tion, the  defendant  cannot  file  a  cross 
bill  for  dissolution.  Bank  of  Soperton 
V.  Holland,  142  Ga.  796,  83  S.  E.  782. 
Action  by  corporation  for  dissolution, 
see  supra,  II,  K,  4,  c.  As  to  volun- 
tary  dissolution,   see  supra,  II,  J. 

71.  Pierce  v.  Old  Dominion  Copper 
Min.  &  Smelt.  Co.,  67  N.  J.  Eq.  399, 
58  Atl.  319.  See  the  title,  "Dismis- 
sal, Discontinuance  and  Nonsuit." 

72.  Sec  the  statutes^  and  Summers 
r.  Thomas  Mfg.  Co.,  82  Ohio  St.  338, 
92  N.  E.  482. 

73.  See  the  statutes,  and  Edwards 
V.  National  Window  Glass  Jobbers' 
Assn.  (N.  J.  Eq.),  58  Atl.  527;  Gal- 
lagher V.  Asphalt  Co.,  67  N.  J.  Eq. 
441,  58  Atl.  403.  See  supra,  II,  K,  5, 
d,    (VII),    and    22    Standard   Proc.    88. 

74.  See  the  statutes,  and  Catlin  r. 
Vichachi  Min.  Co.,  73  N.  J.  Eq.  286, 
67  Atl.  194;  Pierce  v.  Old  Dominion 
Copper  Min.  &  Smelt.  Co.j  67  N.  J. 
Eq.   399,   58   Atl.    319. 

[a]  Showing  Required. — Cook  v. 
East  Trenton  Pottery  Co.,  53  N.  J. 
Eq.  29,  30  Atl.  534. 

[b]  Unless  the  statutory  injunction 
Is  or  has  been  ordered,  no  statutory 
receiver  can  be  appointed  under  the 
New  Jersev  statute.  Gallagher  v.  As- 
phalt Co., '67  N.  .J.  Eq.  441,  58  Atl. 
403;  Pierce  v.  Old  Dominion  Copper 
Min.  &  Smelt.  Co..  67  N.  J.  Eq.  399, 
58   Atl.  319. 

75.  Florence  Gas.  Electric  L.  &  P. 
Co.   1-.   Ilanby,    101    Ala.   15,  28,   13   So. 
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343;  Ridpath  v.  Sans  Poll  &  C.  R. 
Ferry  Transp.  Co.,  26  Wash.  427,  67 
Pac.  229.  See  State  v.  Farmers'  & 
Merchants'  Ins.  Co.,  90  Neb.  664,  671, 
134  N.  W.  284,  Ann.  Cas.  1913B.  643. 
Compare  supra,  II,  K,  5,  d,   (VII). 

fa]  Necessity  Must  Be  Shown. 
Eidpath  v.  Sans  Poll  &  0.  R.  Ferry 
Transp.  Co.,  26  Wash.  427,  67  Pac. 
229. 

76.     See    infra,    this    note. 

[a]  Distinctions  Noted. — The  order 
appointing  a  receiver  to  wind  up  a 
corporation  in  itself  places  the  assetb 
of  the  corporation  in  the  hands  of  the 
court.  The  object  of  a  receivership 
pendente  lite  is  to  preserve  the  prop- 
erty to  answer  the  purposes  of  a  de- 
cree as  between  the  parties  to  the 
suit,  without  affecting  the  interest  of 
third  persons  not  parties;  while  the 
object  of  the  present  receivership  is 
the  administration  of  the  corporate  as- 
sets, as  a  trust  fund  in  equity,  not  only 
as  against  parties  but  all  making 
claim  thereto.  It  also  differs  from 
any  familiar  form  of  receivership  un- 
der a  bill  filed  by  a  judgment  cred- 
itor who  has  exhausted  his  remedy  at 
law  and  comes  into  equity  to  make 
assets  throu)S;h  the  instrumentality  of 
its  power  of  enforcing  discovery;  and 
also  from  the  statute  receivership  in 
the  case  of  supplementary  proceedings 
to  enforce  a  judgment  and  assimilated 
to  a  receivership  under  a  creditors' 
bill  enter  vivos.  In  cases  of  this 
class,  equity  does  not  find  assets  al- 
ready imposed  with  a  trust,  but  inter- 
venes to  compel  the  application,  of 
both  legal  and  equitable  assets  to  the 
satisfaction    of    the    judgment,    on    the 
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(X.)  Judgment  and  Decree.  —  The  judgment  or  decree  must  be  con- 
fined to  the  issues." 

(XI.)  Review.  —Proceedings  in  actions  by  creditors  or  stock- 
holders to  dissolve  or  w-ind  up  corporations,  may  be  reviewed  in  ac- 
cordance with  the  general  rules.''* 

(xn.)  Costs.  —  Costs  in  such  proceedings  are  governed  by  the  gen- 
eral rules  elsewhere  discussed.''^ 

b.  Proceedings  Under  Statutes  of  Illinois  and  Colorado.  —  By  the 
statutes  of  Illinois  and  Colorado  a  remedy,  in  the  nature  of  a  creditor's 
bill  against  a  corporation  and  its  stockholders  and  persons  liable  for 
its  debts,  is  provided  wherein  the  court  has  full  power,  on  good  cause 
shown,  to  dissolve  or  close  up  the  business  of  the  corporation  and 
appoint  a  receiver  therefor.®^    The  action,  under  the  statutes  of  these 


^ound  of  the  inadequacy  of  tte  legal 
«iecutio-n  to  reach  and  apply  such 
assets.  Having  obtained  assets  by 
these  means,  it  looks  to  all  legal  prior- 
ities and  equitable  demands  appropri- 
ating them.  In  the  receivership  under 
discussion,  equity  lays  hold  of  the 
trust  fund  and  distributes  it  on  the 
principle  of  equity,  respecting  all  le- 
gal liens  that  had  attached  before  it 
came  into  the  hands  of  the  court. 
Judgments  acquired  afterwards  are 
not  entitled  to  priority.  Clinkscales 
r.  Pendleton  Mfg.  Co.,  9  S.  C.  318,  323. 

77.  See  generally  the  title  "Judg- 
ments,"   and    22    Standard    Proc.    89. 

[a]  Scope  of  Relief. — When  the 
court  takes  jurisdiction  for  the  pur- 
pose of  dissolving  a  corporation  it  will 
settle  all  equities  arising  out  of  the 
subject  matter  of  the  bill.  Minona 
Portland  Cement  Co.  v.  Reese,  167  Ala. 
4S5,  52   So.   .52.3. 

[b]  But  a  decree  that  the  stock- 
holders be  discharged  of  all  liability 
is  erroneous,  when  the  stockholders 
are  not  parties  to  the  proceeding  and 
no  petition  or  prayer  is  filed  to  sub- 
ject them  to  liabi.ity.  Terry  v.  Com- 
mercial Bank,  92  U.  S.  454,  23  L.  ed. 
620. 

78.  See  In  re  Volk  House  Wreck- 
ing Co.,  182  App.  Div.  249,  169  N.  Y. 
Supp.  48G.  Compare  22  .Standard  Proc. 
04. 

[a]  A  stockholder  and  director  haa 
sufficient  interest  to  maintain  a  pro- 
cfC'dirif;  in  certiorari  to  review  ex  parte 
proceedings  by  another  stockholder 
dissolving  a  corporation.  Ilrttcl  v. 
District  Court,  30  Nev.  382,  96  Pac. 
lOr.2.   133    Am.   St.   Rop.    731. 

[b]  An  order  setting   aside,   as  in- 


advertent, an  order  appointing  a  re- 
ceiver and  referring  a  cause  and  di- 
recting that  unless  the  bill  is  amended 
so  as  to  show  equity,  the  appointment 
shall  stand  as  annulled,  is  not  a  final 
order  nor  such  an  interlocutory  order 
ag  'may  be  appealed.  McKleroy  v. 
Gadsden  Land  &  Imp.  Co.,  126  Ala.  184, 
28  So.   660. 

79.  See  the  title,  '*  Costs,"  and 
compare  22  Standard  Proc.  98. 

[a]  In  proceedings  by  a  creditor  or 
stockholder,  which  nre  of  an  amicable 
character,  the  burden  of  the  costs 
should  be  shared  in  proportion  to  the 
benefits  received,  as  they  are  for  the 
benefit  of  all  simiharly  situated.  But 
when  the  proceeding  is  resisted  by 
other  creditors  or  stockholders,  this 
rule  does  not  apply.  Valley  Oil  Co. 
V.  Ready,  131   Ark.  531,  199  S.  W.  915. 

[b]  Counsel's  Fees. — (1)  It  is  just 
and  equitable  that  the  cost  of  secur- 
ing a  receiver,  including  reasonable 
attorney's  fees,  should  be  borne  by 
all  the  creditors  in  proportion  to  the 
amounts  received  by  them,  and  it  is 
usual  to  make  the  creditor  bringing 
the  suit  an  allowance  sufficient  to 
cover  reasonable  charges  for  his  coun- 
sel. Bradshaw  v.  Bank  of  Little  Rock, 
76  Ark.  501,  89  S.  W.  316.  (2)  The 
application  for  such  allowance  may  be 
mnde  on  the  petition  of  the  creditor 
bringing  suit  and  employing  counsel, 
or  by  the  attorney  who  performed  the 
services.  Bradshaw  v.  Bank  of  Little 
Rock,  76   Ark.   5Ul,   89   S.   W.  316. 

80.  See  People  v.  District  Court,  33 
Colo.  293,  80  Pac.  908;  Standard  Dis- 
tilling &  D.  Co.  V.  Springfield  Coal 
Min.  &  T.  Co.,  239  111.  600,  88  N.  E. 
236;     Bixler    r.    Summcrficld,     195    111. 
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states,  is  institutoJ  by  a  crtHlitor,'*'  who  nmy  be  a  simple  contract  crodit- 


14  7.  r.-:  N.  E.  SIO;  Tooplp  r.  WoiplPV, 
1,")  111.  491,  40  N.  K.  :?00;  Whoohr 
r.  Pullman  Iron  &  Stool  Co.,  143  111. 
197,  32  N.  E.  420,  17  L.  R.  A.  818; 
Xortliatn  &  Oo.  r.  Athcrton,  67  111. 
App.   230. 

fnl  The  statute  provides  a  remedy 
In  the  nature  of  a  creditor's  bill,  ami 
is  tiosijjned  to  aid  croditors  in  the  col- 
lection of  their  debts.  People  v.  Dis- 
trict CoitTt,  33  Colo.  293,  80  Pac.  908; 
People  r.  Weigley,  155  111.  491,  40  N. 
E.  300;  Butler  Paper  Co.  V.  Eobbins, 
151  111.  588.  38  N.  E.  153;  Hunt  t\ 
Le  Grand  Roller  Skating  Rink  Co., 
143  111.  lis,  32  N.  E.  525. 

fb]  But  a  creditor's  bill  to  collect 
a  debt  from  a  debtor  unwilling  to  pay 
is  distinct  from  a  proceeding _  under 
this  statute  to  dissolve  and  wind  up 
the  aflfairs  of  a  corporation.  In  a 
creditor's  bill,  it  is  not  necessary  to 
make  all  the  stockholders  parties,  but 
it  is  otherwise  in  the  proceeding  un- 
der this  statute.  Singer  v.  Hutchin- 
son, 183  111.  006,  56  N.  E.  388,  75  Am. 
St  Rep.  133.  See  also  Bartlett  v. 
Drew,  57  N.  Y.  587. 

fc]  Statute  Construed.— (1)  Two 
remedies  are  in  effect  provided  for  by 
this  statute;  one  to  enforce  stockhold- 
ers' liability,  the  other  to  wind  up 
and  dissolve  a  corporation,  when  a 
cause  of  forfeiture  exists.  Mead  v. 
Davies,  84  111.  App.  558;  Buda  Found- 
ry &  Mfg.  Co.  V.  Columbian  Celebra- 
tion Co.,  55  111.  App.  381.  (2)  The 
court  may  grant  relief  by  the  first 
remedy  without  resorting  to  the  sec- 
ond, as  it  may  find  it  unnecessary  to 
decree  a  dissolution.  Chicago  Steel 
Wks.  f.  Illinois  Steel  Co.,  153  111.  9, 
38  N.  E.  1033.  (3)  With  respect  to 
the  second  remedy  the  provision  re- 
lating thereto  is  not  capable  of  the 
construction  that  equity  may  exercise 
the  jurisdiction  conferred  whenever 
the  interests  of  the  stockholders  or 
any  of  them  in  equity  and  good  con- 
science demand  it.  Its  purpose  is  to 
enable  the  court,  in  all  cases  in  wjiich 
its  .iurisdiction  is  properly  invoked 
under  the  statute  to  afford  complete 
relief,  even  to  the  extent  of  dissolv- 
ing the  corporation,  when  a  cause  of 
forfeiture  exists,  and  through  its  re- 
ceiver, administering  and  distributing 
the  corporate  estate.     Wheeler  v.  Pull- 

Vol.  XXVI 


man  Iron  &  Steel  Co..  143  111.  197, 
20ti,  32  N.  E.  420,  17  L.  R.  A.  818; 
Hunt  V.  Le  Grand  Roller  Skating  Rink 
Co.,  143  111.  118,  32  N.  E.  525.  (4) 
It  is  only  "as  a  portion  of  the  relief" 
provided  for  in  the  statute  that  equity 
can  dissolve  a  corporation.  Chicago 
Mut.  L.  Indem.  Assn.  v.  Hunt,  127  HI. 
257,  20  N.  E.  55,  2  L.  B.  A.  549. 

[d]  "Good  cause"  for  dissolving 
a  corporation,  within  the  meaning  of 
the  statute,  must  be  a  legal  cause — a 
rase  for  which  the  sovereign  author- 
ity might  by  jaw  resume  the  fran- 
chise granted.  Wheeler  v.  Pullman 
Iron  &  Steel  Co.,  143  111.  197,  207.  32 
N.  E.  420,  17  L.  R.  A.  818. 

[e]  The  creditor  is  not  limited  to 
proceedings  against  stockholders  but 
may  charge  any  one  who  is  liable  for 
their  debts  Standard  Distilling  &  D. 
Co.  V.  Springfield  Coal  Min.  &  T.  Co., 
239  111.  600,  88  N.  E.  236. 

[f]  A  receiver  (1)  cannot  be  ap- 
pointed if  a  dissolution  is  not  de- 
creed. Independent  Brew.  Assn.  v. 
Klein,  135  HI.  App.  234,  245.  (2)  But 
when  appointed  he  represents  both  the 
corporation  and  its  creditors.  He  may 
contest  collusive  judgrVients  against 
the  corporation.  Peabody  v.  New 
England  Waterworks  Co.,  184  111.  625, 
56   N.   E.   957,   75   Am.   St.   Rep.   195. 

[g]  Jurisdiction  of  Appeal. — When 
a  statute  provides  two  remedies,  one 
to  apply  corporate  assets  in  payment 
of  debts,  the  other  to  declare  a  for- 
feiture, an  appellate  court,  which  has 
no  jurisdiction  of  cases  involving 
franchises,  has  jurisdiction  of  an  ap- 
peal under  the  statute  if  relief  by  the 
first  remedv  only  is  granted.  Buda 
Foundry  &  Mfg.  Co.  r.  Columbian  Cel- 
ebration  Co.,  55  111.  App.  381. 

81.  Butler  Paper  Co.  v.  Bobbins, 
151    111.  5S8,   38   N.   E.    153. 

fa]  The  fact  that  none  of  the 
plaintiffs'  debts  are  due  is  immate- 
ri;il.  Nortliam  &  Co.  v.  Athcrton,  67 
111.    App.    230. 

[b]  Good  Faith  of  Plaintiff.— Eq- 
uity may  go  behind  the  parties  on 
the  face' of  the  record  to  see  who  are 
the  real  parties.  If  it  is  discovered 
that  the  prosecution  is  carried  on  for 
the  exclusive  benefit  of  an  individual 
or  corporation,  equity  will  dismiss  the 
bill.     Watson  V.  Le  Grand  Roller  Skat- 
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or.^2  Stockholders  are  necessary  parties,^^  and  if  the  corporate  assets 
are  in  the  hands  of  a  receiver,  he  is  an  indispensable  party,^*  but 
neither  the  state  nor  the  attorney  general  are  necessary  parties.*^ 

c.  Proceedings  Under  Statutes  Authorizing  Sequestration  of  Cor- 
porate Property. —  (I.)  Corporations  G  en  e  r  all  y.  —  (A.)  General 
Statement.  —  In  a  number  of  jurisdictions,  it  is  provided,  by  statute, 
that  when  a  judgment  is  rendered  against  a  corporation,  and  an 
execution  is  returned  unsatisfied,  the  judgment  creditor  may  petition 
the  court  or  maintain  an  action  for  a  judgment  sequestrating  and  dis- 
tributing the  property  of  the  corporation.^^ 

The  object  of  the  proceeding  under  this  statute  is  to  obtain  a  judg- 
ment of  sequestration  of  the  property  of  the  corporation  proceeded 
against,^^  to  wind  up  its  affairs,  to  collect  and  convert  its  assets,^^ 
to  enforce  the  individual  liability  of  directors,  stockholders  and  others 


ing  Eink   Co.,    177   111.    203,   52    N.   E. 
317. 

82.  Northam  &  Co.  r.  Atherton,  67 
111.  App.  230;  Buda  Foundry  &  Mfg. 
Co.  V.  Columbian  Celebration  Co.,  55 
III.  App.  381. 

83.  Lamar  Ins.  Co.  t\  Gulick,  102 
111.  41;  Chandler  v.  Brown,  77  111.  338; 
Buda  Foundry  &  Mfg.  Co.  v.  Colum- 
bian Celebration  Co.,  55  III.  App.  381. 

84.  Buda  Foundry  &  Mfg.  Co.  V. 
Columbian  Celebration  Co.,  55  111.  App. 
381. 

85.  Hunt  V.  Le  Grand  Roller  Skat- 
ing Eink  Co.,  143  111.  118,  32  N.  E. 
52.5. 

86.  See  the  statutes,  and  the  fol- 
lowing: U.  S. — Eobinson  v.  Mutual  Re- 
serve L.  Ins.  Co.,  162  Fed.  794,  under 
New  York  practice.  Mich. — Grenell 
V.  Ferry,  110  Mich.  262,  68  N.  W.  144; 
Miner  v.  Michigan  Mut.  Ben.  Assn., 
65  Mich.  84,  31  N.  W.  763.  Minn. 
Hanson  v.  Davison,  73  Minn.  454,  70 
N.  W.  254;  Spooner  v.  Bay  St.  Louis 
Syndicate,  48  Minn.  313,  51  N.  W.  377. 
N.  Y. — .Judson  v.  Rossie  Galona  Co.,  9 
Paige  598,  38  Am.  Dec.  569.  N.  D. 
Comp.  Laws,  1913,  §  7989;  John  Mil- 
ler Co.  V.  Harvey  Merc.  Co.,  38  N.  D. 
531,  165  N.  W.  5.58;  State  ex  rel.  Mil- 
ler V.  People's  State  Bank,  22  N.  D. 
583,  135  N.  W.  196.  Wis.— McGovern 
V.  Milwaukee  Motor  Co.,  141  Wis.  309, 
124  N.  W.  269;  Ilarrigan  i;.  Gilchrist, 
121  Wis.  127,  99  N.  W.  909.  948  (over- 
ruling Clark  r.  Banner  &  Volksfreund 
Prtg.  Co.,  50  Wis.  416,  7  N.  W.  309); 
Davelaar  r.  Blue  Mound  Tnv.  Co.,  110 
Wis.  470.  fi6  N.  W.  185;  Ford  r.  Plank - 
inton    Bank,    87    Wis.    363,    58    N.    W. 


766;  Ballin  v.  Loeb,  78  Wis.  404,  47 
X.  W.  516,  10  L.  R.  A.  742;  Hurlbut  v. 
Marshall,  62  Wis.  590,  604,  22  N.  W. 
852.  See  also  Bradshaw  v.  Bank  of 
Little  Rock,  76  Ark.  501,  89  S.  W.  316. 
As  to  sequestration  generally,  see 
the  title   "Sequestration." 

87.  Proctor  v.  Sidney  Sash,  Blind 
&  F.  Co.,  8  App.  Div.  42,  40  N.  Y. 
Supp.  454,  26  Civ.  Proc.  84,  74  X.  Y. 
St.  889. 

[a]  "Sequestrate  Is  defined  to 
mean  'The  act  of  taking  property 
from  the  owner  for  a  time,  till  the 
rents,  issues  and  profits  satisfy  a  de- 
mand.' "  Proctor  V.  Sidney  Sash, 
Blind  &  P.  Co.,  8  App.  Div.  42,  40  N. 
Y.  Supp.  454,  26  Civ.  Proc.  84,  74  N. 
Y.    St.    889. 

fb]  The  sequestration  of  the  cor- 
porate property  (1)  is  in  the  nature 
of  an  attachment  or  execution  in  be- 
half of  ajl  the  creditors  of  the  corpo- 
ration. Minnesota  Thresher  Mfg.  Co. 
f.  Langdon,  44  Minn.  37,  46  N.  W. 
.310;  Farmers'  Loan  &  T.  Co.  v.  Min- 
neapolis E.  &  M.  Wks.,  35  Minn.  543, 
29  N.  W.  349.  (2)  The  term  involves 
a  seeking  out  as  well  as  a  setting 
apart.  John  Miller  Co.  v.  Harvey 
Merc.  Co.,  38  N.  D.  531,  165  N.  W. 
558. 

88.  Minn. — TIospcs  v.  Northwestern 
Mfg.  &  Car  Co.,  41  Minn.  256,  43  N. 
W.  180;  Farmers'  Loan  &  T.  Co.  v. 
Minneapolis  E.  &  M.  Wks.,  35  Minn. 
543,  29  N.  W.  349.  N.  D.— John  Mil- 
ler Co.  t'.  Harvey  Merc.  Co.,  3H  N.  D, 
5;{1.  165  X.  W.  558.  Wis.— TIarrigan 
f.  r.ilrlirist,  121  Wis.  127.  99  N.  W. 
909,   938. 
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to  tlio  rxtont.  of  the  (lofu'icncy  of  assets,*'^  and  to  appropriate  them 
ratably  ainonjr  its  croilitors,"'"  and  ainonij:  its  stocklioldors,  if  there  is 
any  surplus  after  the  payment  of  all  leiral  demands  afxainst  it.°^  While 
the  ohjeet  of  the  aetion  is  not  the  actual  dissolution  of  tlie  corporation 
proceeded  ai^aiust,"'^-  it  involves  its  virtual  dissolution  and  the  loss  of  its 
franchises.''^ 

The  action  provided  for  is  distinct  from  a  creditor's  bill,^*  and 
tliouiih  it  has  been  said  that  some  powers  previously  unknown  in 
equity  are  conferred  by  this  statute,^^  the  action  is  in  many  respects 
like  an  .ordinary  creditor's  suit,^^  and  has  been  held  to  be  one  to  all 


89.  Hanson  -v.  Davison,  73  Minn. 
454,  462,  7G  N.  W.  254;  Arthur  v.  Wil- 
lius,  44  ilinn.  409,  46  N.  W.  851.  See 
Cuniniinfjs  v.  American  Gear  &  Spring 
Co.,   87   Ilun  598,  34  N.  Y.  Supp.  541, 

68  N.  Y.  St.  653. 

[a]  The  corporate  assets  must  be 
aeciuestered  and  exhausted  before  re- 
sort can  be  had  to  the  stockholders 
under  this  statute.  If  there  are  no 
assets,  a  simple  contract  creditor  may 
bring  an  action  to  enforce  stockhold- 
ers' liability.  Minneapolis  Paper  Co. 
r.   Swinburne  Prtg.  Co.,  66   Minn.  378, 

69  X.  W.  144.  As  to  enforcement  of 
stockholders'  liability  ,gcnerally,  see 
the   title,   "Stock  and  Stockholders." 

90.  Hospes  v.  Northwestern  Mfg.  & 
Car   Co.,  41    Minn.   256,   43   N.  W.   180. 

91.  Minn.  St.,  1913,   §  6634. 

92.  Proctor  v.  Sidney  Sash,  Blind 
&  F.  Co.,  8  App.  Div.  42,  40  N.  Y. 
Supp.  454.  26  Civ.  Proc.  84,  74  N.  Y. 
St.  889;  Harrigan  v.  Gilchrist,  121 
Wis.   127,  99   N.    W.   909.   948. 

fa]  Proceedings  under  this  statute 
and  proceedings  for  dissolution  arc  dis- 
tinct. Harrigan  v.  Gilchrist,  121  Wis. 
127,  99   X.  W.  909,  948. 

93.  Bangs  v.  Mcintosh,  23  Barb. 
(X.  Y.)  591. 

94.  Bangs  V.  Mcintosh,  23  Barb. 
(N.  Y.)  591,  599;  Lehr  v.  Murphv, 
136  Wis.  92,  116  N.  W.  893;  Powers 
f.  C.  H.  Hamilton  Paper  Co.,  60  Wis. 
23,  18  N.  W.  20. 

[a]  "Such  actions  are  also  in  many 
respects  like  an  ordinary  creditor's 
suit,  but  on  account  of  the  peculiar 
nature  of  the  trusts  to  be  enforced, 
.  .  .  at  least  against  stockholders, 
they  might  still  be  maintained,  though 
the  creditor's  bill  should  be  abolished 
by  statute."  Adler  v.  Milwaukee  Pat- 
ent  Brick   Mfg.   Co.,   13   Wis.   57,  62. 

[b]  The  statutory  proceeding  "is 
not  like   a   creditor's  bill,   a   proceed- 
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ing  in  behalf  of  the  creditor,  for  the 
creditor  instituting  it  obtains  no  pref- 
erence, and  is  only  to  be  paid  ratably 
with  the  other  creditors."  Bangs  v. 
Mcintosh,  23  Barb.  (N.  Y.)  591,  599. 
But  compare  the  title,  "Creditors' 
Suits." 

[c]  The  statutory  remedy  does  not 
displace  the  remedy  by  creditor's  bill, 
especially  when  the  corporation  pro- 
ceeded against  is  a  foreign  corpora- 
tion. Lehr  V.  Murphy,  136  Wis.  92, 
116   N.  W.   893. 

95.  Bangs  v.  Mcintosh,  23  Barb. 
(N.   Y.)    591. 

96.  N.  Y. — Proctor  v.  Sidney  Sash, 
Blind  &  F.  Co.,  8  App.  Div.  42,  40 
N.  Y.  Supp.  454,  26  Civ.  Proc.  84,  74 
N.  Y.  St.  889.  N.  D.— John  Miller 
Co.  V.  Harvey  Merc.  Co.,  38  N.  D. 
531,  165  N.  W.  558.  Wis.— Adler  v. 
Milwaukee  Patent  Brick  Mfg.  Co.,  13 
Wis.   57,   62. 

[a]  New  Powers  Conferred. — (1) 
Jurisdiction  of  chancery  does  not,  in 
the  absence  of  statute,  extend  to  the 
sequestration  of  the  property  of  a  cor- 
poration by  means  of  a  receiver.  In 
re  Binghamton  Gen.  Elec.  Co.,  143  N. 
Y.  261,  263,  38  N.  E.  297.  (2)  And 
in  Harrigan  v.  Gilchrist,  121  Wis.  127, 
99  N.  W.  909,  940,  it  was  held  that 
there  was  and  is  a  judicial  remedy  in 
equity  to  enforce  a  trust  in  favor  of 
creditors  respecting  the  property  of 
an  insolvent  corporation,  and  in  aid 
of  such  remedy  the  sequestration  rem- 
edy is  afforded  by  the  statute.  "It 
has  been  common  to  speak  of  a  wind- 
ing up  suit  as  a  statutory  action,  but 
that  came  about  because  of  statutory 
features  or  aids:  by  no  means  because 
the  remedy  afforded  creditors,  to  treat 
the  property  of  an  insolvent  corpora- 
tion and  other  liabilities  as  a  trust 
fund  for  their  benefit,  was  originated 
by    statute."      The    statute    is    not    a 
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intents  and  purposes.®^  The  proceedings  are  somewhat  similar  to  in- 
voluntary  bankruptcy  proceedings,^^  but  are  not  affected  by  any  as- 
signment or  other  proceeding  under  an  insolvency  law.^^ 

An  action  under  this  statute  is  an  original  action/  and  it  is  in 
equity,^  except  under  the  reformed  procedure,  in  which  ease  it  is  a 
civil  action  proceeding  by  the  exercise  of  powers  peculiar  to  courts  of 
equity.^    The  remedy  is  summary  in  character.* 

(B.)  Number  of  Proceedings  Maintainable.  — Only  one  winding 
up  suit  to  settle  the  affairs  of  a  corporation,  is  permiSvsible.^ 

(C.)  Compliance  With  Statute.  • —  Creditors  proceeding  under  the 
statute  must  strictly  pursue  the  prescribed  form  for  obtaining  juris- 
diction of  the  person  and  subject  matter,^  at  least  so  far  as  the  pro- 
cedure is  indicated  and  regulated.'' 

(D.)  Jurisdiction  and  Venue.  —The  general  rules  governing  jur- 
isdiction and  venue  of  actions  are  applicable  to  this  proceeding.^ 


limitation  on  the  equity  power  of  the 
court,  but  an  extension  of  such  power. 
Compare  Adler  v.  Milwaukee  Patent 
Brick  Mfg.  Co.,  13  Wis.  57,  61. 

[b]  Powers  of  Receiver  Compared. 
The  receiver  appointed  in  the  proceed- 
ing has  substantially  the  same  pow- 
ers and  functions  as  a  receiver  on  a 
creditor's  bill  proper,  or  a  proceeding 
Bupplementary  to  execution,  Minne- 
sota Thresher  Mfg.  Co.  r.  Langdon,  44 
Minn.  37,  46  N.  W.  310;  Powers  v.  C. 
H.  Hamilton  Paper  Co.,  60  Wis.  23,  18 
N.   W.  20. 

97.  Harrigan  v.  Gilchrist,  121  Wis. 
127,  99   X.   W.   909,   949. 

The  rules  governing  creditors'  suits 
apply,   see  infra,   this   section. 

98.  Farmers'  Loan  &  T.  Co,  v.  Min- 
neapolis E.  &  M.  Wks.,  35  Minn.  543, 
546,  29  N.  W,  349. 

99.  State  v.  Bank  of  New  England, 
55  Minn.  139,  56  N,  W.  575. 

1.  Hanson  v.  Davison,  73  Minn.  454, 
462,  70  N.  W.  254;  Bangs  (;,  Mcin- 
tosh, 23   Barb.    (N.   Y.)    591,   600. 

Not  a  mere,  continuation  of  the  suit 
in  which  the  judgment  on  which  it  is 
based  was  recovered.  See  cases  cited 
supra,  this  note. 

2.  Miner  v.  Michigan  Mut.  Ben. 
Assn.,   65   Mioh.   84,   31  >N,   W.   763. 

fa]  Sequestration  Can  Be  Had 
Only  in  Equity. — >finor  v.  Michigan 
\fut,  Ben.  Assn.,  65  Mich.  84,  31  N. 
W.   763, 

3.  Hanson  v.  Davison,  73  Minn.  454, 
76  N.  W.  254;  Arthur  r.  Willius,  44 
Minn,  409,  46  N.  W.  851;  Merchants' 
Nat,  Bank  v.  Bailey  Mfg,  Co,,  34 
Minn.    323,   25    N.    W,    639;    Proctor   v. 


Sidney  Sash,  Blind  &  F.  Co.,  8  App. 
Piv.  42,  40  N.  Y.  Supp.  454,  26  Civ. 
Proc.  84,  74  N,  Y,  St.  889. 

4.  Bangs  v.  Mcintosh,  23  Barb.  (N, 
Y.)  591.  See  generally  the  title 
"Summary  Proceedings," 

5.  Harrigan  v.  Gilchrist,  121  Wig. 
127,  99  N,  W.  909;  Gager  v.  Marsden, 
101  Wis.  598,  77  N.  W.  922;  Hurlbut 
V.  Marshall,  62  Wis.  590,  22  N.  W.  852, 

6.  In  re  Binghampton  Gen.  Elec.  Co., 
143  N.  Y,  261,  38  N.  E.  297;  Bangs  v. 
Mcintosh,  23  Barb,  (N,  Y.)  591;  Clark 
V.  Banner  &  Volksfreund  Printing  Co., 
50  Wis.  416,  7  N,  W.  309. 

[a]  Statute  Must  Be  Strictly  Con- 
strued.— Harrigan  v.  Gilchrist,  121 
Wis.   127,   99   N.   W.  909.  939. 

7.  See    infra,    this    note. 

[a]  Application  of  Equity  Bules. 
The  statute  indicates  and  regulates  to 
some  extent  the  remedy,  leaving  to 
the  court  the  duty  of  making  the  rem- 
edy effectual  by  an  application  of  the 
principles  of  equitable  procedure.  Han- 
son r.  Davison,  73  Minn.  454,  461,  76 
N.   W.   254. 

("b]  Since  the  suit  Is  similar  to 
creditors'  suits,  the  rules  applicable  to 
creditors'  suits  against  individuals 
should  be  deemed  to  apply  to  an  ac- 
tion under  the  statute.  Proctor  v.  Sid- 
ney Sash,  Blind  &  F,  Co.,  8  App,  Div. 
42,  40  N,  Y.  Supp,  454,  20  Civ,  Proc. 
84,  74  N.  Y.  St.  889;  Powers  i;,  C,  II. 
Hamilton  Paper  Co.,  60  Wis,  23,  30,  13 
N.   W.   20, 

8.  See  the  titles,  "Jurisdiction;" 
"Venue." 

[  a  I  The  validity  of  an  assignment 
for  the  benefit  of  creditors  is  not  nee- 
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(E.)  Parties.  — The  riixlit  to  institute  proceedings  under  the  stat- 
ute umler  disi-ussion  is  eoiiliiicd  to  judKnirnt  c-reditors,  or  their  k^gcal 
representatives,  on  whose  judij;iuents  execution  has  been  returned  un- 
satistied.''  It  is  not  neeessiiry  tliough  that  all  the  ereditoi-s  of  a  cori)ora. 
tion  join  in  the  petition  or  complaint." 

The  officers,  direetors,^^  stockholders,^-  and  all  other  persons  who 
shall  have  taken  and  carried  away  and  converted  property  or  funds 
of  the  I'orporation^''  uuiy  he  made  parties  defendant,  and  though  it  is 
the  ordinary  and  correct  praetit-e  to  iiuike  them  defendants  in  the  first 


essarily  involved  in  action  under  the 
etatuto  for  the  appointment  of  a  re- 
ceiver. Consequently  such  an  action 
may  be  brought  in  the  county  court, 
altiiough  the  circuit  court  has  super- 
vision of  the  proceedings  under  the 
essignnient.  Powers  v.  C.  H.  Hamil- 
ton Paper  Co.,  60  Wis.  23,  18  N.  W. 
20. 

9.  Minn, — Argall  l\  Sullivan,  83 
Minn.  71,  85  N.  W.  931;  Minneapolis 
Paper  Co.  r.  Swinburne  Prtg.  Co.,  66 
Minn.  378,  69  N.  W.  144;  Klee  v.  E. 
H.  Steele  Co.,  60  Minn.  355,  62  N.  W. 
399.  N.  Y.— Denike  v.  New  York  & 
R.  Lime  &  Cement  Co.,  80  N.  Y.  599, 
605;  Bliven  v.  Peru  Steel  &  Iron  Co., 
60  How.  Pr.  280;  Bangs  v.  Mcintosh, 
23  Barb.  591,  600.  Wis.— Harrigan  v. 
Gilchrist,  121  Wis.  127.  99  N.  W.  909, 
941. 

[a]  Whether  the  rendition  of  a 
judgment  and  return  of  execution  un- 
satisfied would  be  excused  if  it  is 
made  to  appear  that  it  would  be  use- 
less to  first  exhaust  these  legal  reme- 
dies, query.  Kee  v.  E.  H.  Steele  Co., 
60   Minn.   355,   62   N.   W.   399. 

[b]  But  a  creditor  who  is  also  a 
Btockholder  is  an  improper  person  to 
conduct  proceedings  on  behalf  of  the 
creditors  against  the  stockholders. 
Maxwell  v.  Northern  Trust  Co.,  70 
Minn.  334,  73  N.  W.  173.  But  com- 
pare Michelson  v.  Pierce,  107  Wis.  85, 
82   N.   W.   707. 

[c]  Amendment. — A  petition  pre- 
sented by  an  improper  person  cannot 
be  cured  by  amendment,  as  it  is  a 
nullity.  Bangs  i;.  Mcintosh,  23  Barb. 
(N.  Y.)    591,  601. 

10.  Judson  V.  Eossie  Galena  Co.,  9 
Paige  CS.  Y.)   598,  38  Am.  Dec.  569. 

[a]  Furthermore,  it  would  be  im- 
practicable oftentimes  to  join  all  the 
creditors,  as  each  has  the  right  to 
contest  the  validity  of  the  claims  of 
the  others.     Judson  v.   Eossie   Galena 


Co.,  9  Paige  (N.  Y.)  598,  38  Am.  Dec. 
569. 

11.  John  Miller  Co.  v.  Harvey 
Merc.  Co.,  38  N.  D.  531.  165  N.  W. 
558;  Gager  v.  Marsden,  101  Wis.  598, 
601,  77  N.  W.  922;  Hurlbut  v.  Mar- 
shall,  62    Wis.   690,   22   N.   W.   852. 

12.  John  Miller  Co.  v.  Harvey 
Mere.  Co.,  38  N.  D.  531,  165  N.  W. 
558;  Hurlbut  f.  Marshall,  62  Wis.  590, 
22   N.  W.  852. 

[a]  When  it  is  sought  to  enforce 
the  individual  liability  of  stockhold- 
ers, all  the  stockholders  shduld  he 
made  parties.  Arthur  v.  Willius,  44 
Minn.  409,  413,  46  N.  W.  851. 

13.  Proctor  v.  Sidney  Sash,  Blind 
&  F.  Co.,  8  App.  Div.  42,  40  N.  Y. 
Supp.  454,  26  Civ.  Proc.  84,  74  N.  Y. 
St.  889;  Hurlbut  v.  Marshall,  62  Wis. 
590,  22  N.  W.  852. 

[a]  With  respect  to  the  question 
of  proper  parties  defendant,  "no  ser- 
ious difficulty  need  be  experienced 
when  it  is  comprehended  that  the  sub- 
ject of  the  litigation  in  the  whole  is 
the  gathering  in  of  the  parts  of  a 
trust  fund  and  the  administration  of 
such  fund,  and  that  the  theory  is  that 
the  fund  is  impressed  with  the  trust 
for  all  purposes  of  the  suit  as  soon, 
at  least,  as  sequestration  has  been  ef- 
fected, .and  till  the  same  is  turned 
over  to  the  court  or  its  ofEcers,  the 
holders  thereof  are  in  the  nature  of 
trustees  and  liable  to  account  as  such. 
This,  of  course,  does  not  include  mere 
debtors  of  the  corporation."  Harri- 
gan V.  Gilchrist,  121  Wis.  127,  99  N. 
W.   909,   938. 

[b]  Persons  colluding  with  the  re- 
ceiver in  wasting  the  trust  fund  may 
be  made  jjarties  defendant.  Harrigan 
V.  Gilchrist,  121  Wis.  127,  99  N.  W. 
909,   941. 

[cl  Fraudulent  grantees  of  the  cor- 
porafion  may  be  joined  with  the  cor- 
poration.    John  Miller  Co.  v.  Harvej; 
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instance,^*  it  is  not  necessary  to  do  so/^  as  such  persons  may  come  in 
or  be  brought  in  and  be  made  parties  from  time  to  time.^'^  So  also, 
it  is  optional  with  the  plaintiff  whether  to  join  an  assignee  to  whom 
the  corporation  has  made  a  voluntary  assignment  for  the  benefit  of 
its  creditors." 

(F.)  Pleadixgs. —  This  action  or  proceeding  is  instituted  by  a  peti- 
tion/® or  complaint/^  depending  on  the  statute.  In  the  first  instance, 
DO  more  than  a  case  for  the  sequestration  of  the  corporate  assets  need 


M«rc.   Co.,   38   N.   D.   531,   165   N.   W. 
558. 

14.  Micli.— Schaub  v.  Welded  Bar- 
rel Co.,  130  Mch.  606,  90  N.  W.  335. 
Minn. — Palmer  v.  Bank  of  Zumbrota, 
65  Minn.  90,  67  N.  W.  893;  National 
German  American  Bank  v.  St.  An- 
thony Park,  N.  K.  E.  Imp.  Co.,  61 
Minn.  359,  63  N.  W.  1068;  Arthur  v. 
Willius,  44  Minn.  409,  412,  46  N.  W. 
851.  N.  Y.— Woodard  v.  Holland 
Medicine  Co.,  15   N.   Y.   Supp,   128. 

15.  Arthur  v.  Willius,  44  Minn.  409, 
412,  46  N.  W.  851.  But  see  Adler  v. 
Milwaukee  Patent  Brick  Mfg.  Co.,  13 
Wis.  57,  holding  all  the  stockholders 
must  be  made  parties  unless  it  is  im- 
practicable to   do    so. 

[a]  The  proceedings  are  Intended 
to  be  so  elastic  as  to  be  susceptible  of 
development  during  their  successive 
etages  of  progress,  as  to  reach  not 
only  all  the  corporate  assets,  but  also 
all  liabilities  of  stockholders  and  oth- 
ers so  far  as  necessary  for  the  pay- 
ment of  creditors.  Arthur  v.  Willius, 
44  Minn.  409,  412,  46  N.  W.  851; 
Harrigan  v.  Gilchrist,  121  Wis.  127,  99 
N.  W.  909,  950. 

16.  Arthur  v.  Willius,  44  Minn.  409, 
412,  46  N.  W.  851;  Harrigan  v.  Gil- 
christ,  121    Wis.    127,   99   N.   W.  909. 

[a]  Stockholders  (1)  not  made 
parties  in  tlic  first  instance  may  be 
brought  in  by  other  creditors.  Na- 
tional German-American  Bank  v.  St. 
Anthony  Park  N.  R.  E.  Imp.  Co.,  61 
Minn.  359,  63  N.  W.  1068.  (2)  Thoy 
may  be  brought  in  by  the  original 
creditor  by  amended  complaint.  If 
he  fails  to  do  so,  any  other  creditor 
has  a  right  to  do  so  by  applying  for 
leave,  in  his  own  behalf  and  in  tho 
behalf  of  all  others,  to  insert  the  ad- 
ditional necessary  allegations  in  his 
petition  or  proof  of  claim.  Or,  if  his 
status  as  a  creditor  i.s  already  estab- 
lished by  proof,  ho  can  by  leave  of 
court    intervene    for    the    purpose    of 


bringing  in  the  stockholders  as  de- 
fendants. He  simply  applies  for  and 
obtains  leave  to  file  a  cross  bill.  It 
is  within  the  discretion  of  the  judge 
to  allow  the  application  ex  parte.  Pal- 
mer V.  Bank  of  Zumbrota,  65  Minn,  90 
67   N.  W.  893. 

[b]  Other  creditors  (1)  may  come 
in  or  be  brought  in.  Arthur  v.  Wil- 
lius, 44  Minn.  409_,  412,  46  N.  W.  851. 
(2)  The  manner  in  wliich  the  credit- 
ors may  come  in  is  susbtantially  the 
same  as  that  in  which  creditors  of  a 
decedent  make  themselves  parties  to 
a  suit  for  the  settlement  of  his  debts 
and  credits,  by  coming  in  before  a 
master  under  a  decree  and  [[^roving 
their  debts.  Judson  v.  Eossie  Galena 
Co.,  9  Paige  (N.  Y.)  598,  38  Am.  Dec, 
569.  (3)  No  formal  order  of  court  is 
required  making  parties  the  creditors 
who  come  in.  Palmer  v.  Bank  of 
Zumbrota,  65  Minn.  90,  67  N.  W.  893. 

17.  Powers  v.  C.  H,  Hamilton  Pa- 
per Co.,  60   Wis.  23,   18   N.  W.  20. 

18.  Bangs  r.  Mcintosh,  23  Barb. 
(N.   Y.)    591,   600. 

[a]  The  Petition  Is  Jurisdictional. 
Bangs  V.  Mcintosh,  23  Barb.  (N.  Y.) 
591,   600. 

[bl  Bill, — Though  the  statute  con- 
templates a  proceeding  by  petition  for 
a  sequestration  of  the  corporate  assets 
and  the  appointment  of  a  receiver, 
there  is  no  objection  to  an  application 
in  the  form  of  a  bill.  This  appears 
to  be  more  appropriate  where  it  is  in- 
tended to  charge  the  stockholders  and 
directors  with  any  corporate  debts. 
Judson  V.  Kossie  Galena  Co.,  9  Paigo 
(N.   Y.)   598,  38  Am.  Dec.  569. 

W.  See  Ballin  r,  Loeb,  78  Wis.  404, 
412,  47  N.  W.  516,  10  L.  R.  A.  742, 
holding    complaint    suflicient. 

fa]  Alleging  Illegal  transfer,  see 
.Tohn  Miller  ('o.  r.  Harvey  Merc.  Co,, 
:iS  N.  D.  5:il,  Ki.l  N.  W.  nns.  nnd 
the    title    "Fraudulent    Conveyances." 
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be  stated.'"  New  issues  may  be  introduced  from  time  to  time  as  they 
become  necessary  for  the  final  wiudinji:  up  of  the  atfairs  of  the  corpo- 
ration.=^  A  joinder  of  causes  of  action  is  permitted  in  accordance 
with  the  jreneral  rules.-- 

(G.)  Notice.  —  "Wlion  the  statute  does  not  require  any  service  upon 
or  notice  to  tiie  corporation,  none  need  be  jjiven.--''  The  statutes  some- 
times provide  for  the  publication  of  an  order  requiring  creditors  to 
exhibit  tiieir  claims  and  become  parties  within  a  limited  tim;e.^* 

(11.)  Control  and  Management  of  Action. —  The  creditor  institut- 
ing the  proceeding  does  not  liave  exclusive  managemient  of  the  pro- 
ceeding, except  in  so  far  as  it  may  be  necessary  for  one  to  be  a  sort  of 
a  leadtn-  or  manager  for  all.-^ 

(I.)    Receiver  and  Injunction.     — A  receiver  may  be  appointed,^"  and 


20.  Arthur  r.  ^Yillius,  44  Minn.  409, 
il-2,  46  X.  W,  S51.  See  Powers  v. 
C.  H.  Hamilton  Paper  Co.,  60  Wis. 
23,  IS  X.  W.  20,  holding  complaint 
sufficient. 

[a]  Judgment  and  Execution. — The 
rendition  of  a  judi;inent  at  law,  the 
issuance  of  an  execution  thereon  and 
the  return  thereof  unsatisfied  must  be 
alleged.  Harrigan  r.  Gilchrist,  121 
Wis.  127,  99  N.  W.  909. 

[b]  But  a  statement  of  the  facts 
upon  which  the  judgment  was  obtained 
is  not  required.  Hastings  v.  Drew,  76 
N.  Y.  9;  Woodard  r.  Holland  Medicine 
Co.,  15   N.   Y.   Supp.    128. 

[c]  That  the  action  is  brought  for 
the  benefit  of  all  the  creditors  of  the 
corporation  need  not  be  stated.  Wood- 
ard V.  Holland  Medicine  Co.,  15  N.  Y. 
Supp.    128. 

21.  Arthur  r.  Willius,  44  Minn.  409, 
412,  46  N.  W.  S51. 

22.  See  the  title,  "Joinder  of  Ac- 
tions. ' ' 

[a]  Illustration. — A  judgment  cred- 
itor proceeding  under  the  statute  may 
join  a  cause  of  action  to  set  aside  a 
mortgage  and  bill  of  sale  alleged  to 
have  been  executed  in  contemplation 
of  insolvency,  a  cause  of  action  to  set 
aside  a  collusive  judgment,  and  a 
cause  of  action  to  enforce  the  liability 
of  directors  for  their  failure  to  file 
an  annual  report.  The  last  cause  of 
action  is  properly  joinable  with  the 
first  two  under  the  code  provision  as 
to  joinder,  but  by  a  construction  of 
the  statute  relating  to  the  sequestra- 
tion proceeding  in  connection  with  the 
general  code  provision,  the  joinder  is 
permitted.      Cummings      v.      American 
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Gear  &  Spring  Co.,  87  Hun  698,  34  X. 
Y.  Supp.  541,  68  X.  Y.  St.  653. 

23.  Bangs  r.  Mcintosh,  23  Barb. 
(X.   Y.)    591,   600. 

24.  Palmer  v.  Bank  of  Zumbrota, 
65  Minn.  90,  98,  67  X.  W.  893. 

[a]  After  the  time  limited  in  the 
notice,  a  judgment  of  distribution 
may,  in  the  discretion  of  the  court, 
be  opened  to  allow  creditors  to  come 
in  and  exhibit  their  claims  and  share 
in  the  assets.  Spooner  v.  Bay  St. 
Louis  Syndicate,  48  Minn.  313,  51  N. 
W.   377. 

25.  Maxwell  v.  Xorthern  Trust  Co., 
70   Minn.  ;^,34,  73   X.  W.  173. 

[a]  The  court  may  at  any  time 
give  the  general  management  of  the 
proceeding  to  another  creditor,  in  its 
discretion.  And  on  the  trial  every 
creditor  can  stand  on  the  allegations 
of  the  complaint  on  file,  and  offer  ev- 
idence admissible  under  it,  just  as  he 
could  if  he  had  filed  it  himself.  Max- 
well V.  Xortliern  Trust  Co.,  70  Minn. 
334,  73   X.  W.   173. 

26.  Minn. — State  v.  Bank  of  Xew 
England,  55  Minn.  139,  56  X.  W.  575. 
N.  J. — See  Albert  r.  Clarendon  Land 
Inv.  &  Agency  Co.,  53  X.  J.  Eq.  623, 
23  Atl.  8.  Wis.— Harrigan  v.  Gil- 
christ, 121  Wis.  127,  99  X.  W.  909, 
941;  Ballin  v.  Loeb,  78  Wis.  404,  47 
X.  W.  516,  10  L.  K.  A.  742. 

See  the  title  "Receivers,"  and  com- 
pare supra,  II,  K,  5,  d,  (VII);  II,  K, 
6,   a,    (IX). 

[a]  A  receiver  is  necessary  only 
when  (1)  there  is  property  to  be  pro- 
tected and  administered  pending  the 
suit,  or  to  be  taken  possession  of  and 
converted  into  money,  or  when  there 
are  wrongs  which  cannot  be  remedied 
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an  injunction  issued  to  restrain  proceedings  by  other  creditors.^' 

(J.)  Trial,  Judgment  and  Review.  — No  right  to  a  trial  by  jury  ex- 
ists  in  proceedings  under  this  statute  because  they  are  equitable  in 
character.-^ 

The  judgment  in  the  action  must  provide  for  a  fair  and  just  dis- 
tribution of  the  corporate  assets  and  of  the  proceeds  thereof  among 
the  creditors,-^  and,  if  there  be  any  surplus,  among  the  stockholders.^** 
The  proceedings  may  be  reviewed  in  accord  with  the  general  rules.^^ 


•without  one.  Harrigan  v.  Gilchrist, 
211  Wis.  127,  99  N.  Wf  909.  (2)  If  a 
general  assignment  for  the  benefit  of 
creditors  is  made,  there  is  no  occa- 
sion for  the  appointment  of  a  receiver. 
International  Trust  Co.  v.  American 
Loan  &  Trust  Co.,  62  Minn.  501,  65 
N.  W.  78,  632. 

[b]  Discretion  of  Court. — ^While 
before  the  final  determination  of  any 
issues  upon  the  plaintiff's  allegations 
essential  to  sustain  the  action,  or  of 
facts  alleged  by  the  defendant  con- 
stituting a  defense,  it  is  in  the  sound 
discretion  of  the  court  whether  to  ap- 
point a  receiver.  But  when  it  is  ad- 
mitted that  the  facts  which,  under  the 
statute,  give  a  right  to  the  action, 
exist,  and  there  is  no  defense,  it 
would  be  an  abuse  of  discretion  to  re- 
fuse to  appoint  a  receiver.  State  v. 
Bank  of  New  England,  55  iMinn.  139, 
56   X.   W.   575. 

fc]  Effect  of  Action  for  Dissolu- 
tion.— A  receiver  appointed  in  a  se- 
questration proceeding  is  not  displaced 
by  a  subsequent  action  by  the  attor- 
ney general  to  dissolve  the  corpora- 
tion. Robinson  v.  Mutual  Reserve  L. 
Ins.   Co..   162    Fed.   794.   797. 

rd]  Effect  of  Appointment.— (1) 
The  receiver  appointed  siicr-eods  to  the 
rights  of  the  creditors  as  well  as  of 
the  insolvent  corporation,  and  he  has 
the  power  to  enforce  the  rights  which 
the  creditors,  but  for  the  proceeding, 
might  have  enforr-ed  in  their  own  be- 
half. Minnesota  Thresher  Mfg.  Co.  r. 
Langdon,  44  Minn.  37,  39,  46  N.  W. 
310.  (2)  And  therefore  the  right  of 
the  creditors  to  go  on,  each  in  his 
own  behalf,  to  proceed  further  to  col- 
lect his  jtidgmcnt  or  to  reclaim  capital 
withdrawn  and  refunded  to  shareholders 
in  fraud  of  their  own  rights  is  sus- 
pended pending  the  sequestration  pro- 
ceedings. Miner  V.  Michigan  Mut. 
Ben.  Assn.,  65  Mich.  84,  31  N.  W. 
763;    Minnesota   Thresher   Mfg.   Co.  v. 


'  Langdon,  44  Minn.  37,  40,  46  N.  W. 
310;  Farmers'  Loan  &  T.  Co.  v.  Min- 
neapolis E.  &  M.  Wks.,  35  Minn.  543, 
29   N.  W.  349. 

[e]  The  receiver  may  sue  any  per- 
son holding  any  property  of  the  de- 
fendant corporation  in  secret  trust  for 
it,  or  any  property  which  has  been 
conveyed  by  it  in  fraud  of  its  cred- 
itors. Powers  V.  C.  H.  Hamilton  Pa- 
per Co.,  60  Wis.  23,  18  N.  W.  20. 

27.  Marshall-Wells  Hdw.  Co  v.  New 
Era  Coal  Co.,  13  N.  D.  396,  100  N.  W. 
1084;  Ford  v.  Plankinton  Bank,  87 
Wis.  363,  58  N.  W.  766;  Ballin,  V. 
Loeb,  78  Wis.  404,  47  N.  W.  516,  10 
L.  R.  A.  742.  See  the  title,  "Injunc- 
tions," and  compare  supra,  II,  K,  5, 
d,   (VII) ;  II,  K,  6,  a,  (IX). 

[a]  Discretion  of  Court. — The  same 
rules  governing  the  discretion  of  the 
court  in  appointing  a  receiver  apply 
to  the  issuance  of  an  injunction.  State 
r.  Bank  of  New  England,  55  Minn. 
139,  56  N.  W.  575.  See  reading  note 
in    next    preceding   note. 

28.  Harrigan  v.  Gilchrist,  121  Wis. 
127,  99  N.  W.  909,  953.  See  generally 
the   title   "Juries  and  Jurors." 

29.  Woodard  r.  Holland  Medicine 
Co.,  15  N.  Y.  Supp.  128;  Ballin  v. 
Merchants'  Exch.  Bank,  89  Wis.  278, 
61  N.  W.  1118,  46  Am.  St.  Rep.  834, 
27  L.  R.  A.  357;  Ford  v.  Plankinton 
Bank,  87  Wis.  303,  373,  58  N.  W.   766. 

fal  Whether  they  have  obtained 
judgments  or  not,  the  other  creditors 
are  entitled  to  share  in  the  distribu- 
tion. The  judgment  should  make  pro- 
vision for  ascertaining  and  paying 
such  creditors.  Woodard  v.  Holland 
Medicine  Co.,  15  N.  Y.  Supp.  128. 

30.  See    Minn.    Sts.,    §  6634. 

31.  See  the  titles,  "Appeals," 
"Writ  of  Error,"  and  other  titles 
dealing  with  j)articular  phases  of  ap- 
[jellato   praetice. 

[a]  An  order  of  sale  and  an  order  of 
confirmation  are  both  appealable  orders. 
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(11.)  Moncyod  Corporations. —  With  iv^spect  to  moneyed  corporations, 
statutes,  in  some  jurii^dietions,  autliori/.e  the  state,  or  any  cred- 
itor or  stoi'khohler  to  maintain  actions  to  restrain  the  exercise  of  any 
corporate  I'lmetions,  to  .se(iuestrate  their  assets,  to  enforce  stockhold- 
ers' liabilities,  and  to  obtain  a  judirment  of  forfeiture.^''  The  pro- 
ceedinijs  untler  such  statutes  are  distinct  from  though  similar  to  those 
iust  descrilx^d.'" 

III.  EFFECT  OF  DISSOLUTION  PROCEEDINGS.  —  The  ap- 
jxiiiitiiu'iit  (tf  a  temporary  receiver  pending  dissolution  proceedingg 
does  not  deprive  a  corporation  of  its  capacity  to  sue  or  be  sued,^*  or 
alfect  pending  actions  by  or  against  the  corporation,^^  except  so  far 


IIospos  r.  Northwestern  Mfg.  &  Car 
Co.,  41  Miuii.  2-^6,  4:\  N.  W.  180.  See 
IG  Standard  Proc.  797. 

[b]  Record  on  appeal,  see  Hospes 
V.  Xorthwestorn  Mfjx.  &  Car  Co.,  41 
Miun.  256,  261,  43   N.  W.  180. 

[c]  No  matters  can  be  considered 
on  the  appeal,  except  the  regularity 
of  the  sale  itself,  and  the  adequacy 
of  the  price  obtained.  The  propriety 
of  the  terms  of  the  order  of  sale,  or 
any  objections  to  it  (at  least  nothing 
short  of  its  absolute  nullity),  cannot 
be  considered.  The  remedy  therefor 
is  by  appeal  from  the  order  itself. 
Hospes  V.  Northwestern  Mfg.  &  Car 
Co.,  41  Minn.  2o6,  43  N.  W.  180. 

32.  See  the  statutes,  and  Minneap- 
olis Baseball  Co.  v.  City  Bank,  74 
Minn.  98,  76  N.  W.  1024;  Minneapolis 
Paper  Co.  v.  Swinburne  Prtg.  Co.,  60 
Minn.  378,  69  N.  W.  144;  American 
Sav.  &  L.  Assn.  v.  Farmers'  &  M. 
State  Bank,  65  Minn.  139,  67  N.  W. 
800;  Gager  v.  Bank  of  Edgerton,  101 
"Wis.  593,  77  N.  W.  920;  In  re  Oshkosh 
Mut.  F.  Ins.  Co.,  77  Wis.  366,  46  N. 
W.   441,   9   L.   E.   A.   273. 

In  the  case  of  banks,  see  4  Stand- 
ard Proc.   48. 

fa]  State  may  sup.  State  r.  Amer- 
ican Sav.  &  Loan  Assn.,  64  Minn.  349, 
67  N.  W.  1. 

fb]  A  simple  contract  creditor  may 
maintain  the  action.  Minneapolis  Pa- 
per Co.  V.  Swinburne  Prtg.  Co.,  66 
Minn.  378,  69  N.  W.  144;  American 
Sav.  &  L.  Assn.  v.  Farmers'  &  M. 
State  Bank,  65  Minn.  139,  67  N.  W. 
800;  Cleveland  v.  Marine  Bank,  17 
Wis.   545. 

\c]  Stockholders  may  be  made  par- 
ties at  the  beginning  or  at  any  sub- 
sequent stage  of  the  proceedings. 
American    Sav.    &    L.    Assn.   v.   Farm- 
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ers'   &   M.   State  Bank,   65   Minn.   139, 
67   N.  W.  800. 

[d]  Effect.— (1)  While  restrained 
from  exercising  its  corporate  func- 
tions, the  corporation  is  as  devoid  of 
life  and  as  completely  disabled  as  if 
it  were  entirely  out  of  existence.  Min- 
neapolis Baseball  Co.  v.  City  Bank, 
74  Minn.  98,  103,  76  N.  W.  1024.  (2) 
And  it  cannot  prosecute  an  action  for 
libel  commenced  before  the  issuance 
of  the  injunction.  Milwaukee  Mut. 
Fire  Ins.  Co.  r.  Sentinel  Co.,  81  Wis. 
207,  51  N.  W.  440,  15  L.  R.  A.  627. 

[e]  Judgment  of  Forfeiture. — Min- 
neapolis Baseball  Co.  V.  City  Bank, 
74   Minn.   98,   76   N.   W.   1024. 

Enforcement  of  stockholders'  liabil- 
ity, see  the  title,  "Stock  and  Stock- 
holders." 

33.  See  infra,  this  note  and  supra, 
II,   K,   6,   c,    (I). 

[a]  The  remedy  is  more  summary 
than  the  remedy  of  winding  up  other 
corporations.  Minneapolis  Paper  Co. 
r.  Swinburne  Prtg.  Co.,  66  Minn.  378, 
69   N.   W.   144. 

34.  Mutual  Brew.  Co.  v.  New  York 
&  C.  P.  Ferry  Co.,  10  App.  Div.  149, 
45  N.  Y.  Supp.  101;  People  v.  Com- 
mercial Alliance  L.  Ins.  Co.,  5  App. 
Div.   273,   39   N.  Y.   Supp.   117. 

Compare  Kokomo  City  St.  Rv.  Co. 
r.  Pittsburg,  C,  C.  &  St.  L.  Ry.  Co., 
25  Ind.  App.  335,  58  N.  E.  211,  hold- 
ing the  appointment  of  a  receiver  for 
an  insolvent  corporation  suspends  its 
right  of  action. 

[al  But  the  receiver  cannot  "be  sued 
for  breach  of  a  contract  of  the  cor- 
poration accruing  prior  to  his  appoint- 
ment. Pleischauer  v.  Dittenhoeifer,  17 
Jones   &  S.   (N.  Y.)   311. 

35.  People  v.  Commercial  Alliance 
L.  Ins.  Co.,  5  App.  Div.  273,  39  N.  Y. 
Supp.  U7. 
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as  the  court  can  restrain  the  corporation  in  the  esercise  of  its  pow- 
ers,^°  and  it  does  not  prevent  the  company  from  moving  to  vacate 
attachments  previously  levied  on  its  property.^^  The  title  of  a  tem- 
porary receiver  relates  back  to  the  date  of  his  appointment,  and  the 
court  has  power  to  prevent  any  interference  with  it  by  replevin  or 
attachment,  or  other  writ.^^  But  the  court  may  permit  the  bringing 
of  actions  against  the  corporation  notwithstanding  a  receivership 
pendente  lite,^''  and  it  may  permit  the  commencement  of  foreclosure 
suits  pending  dissolution  proceedings  by  the  state.^° 

Some  courts  hold  that  the  property  of  a  corporation  is  in  custodia 
legis  pending  dissolution  proceedings,  though  a  receiver  or  trustee  ia 
not  appointed  until  final  judgment,  and  that  therefore  creditors  can- 
not levy  attachments  or  executions  on  the  corporate  property  pending 
such  proceedings."  But  this  rule  has  only  a  qualified  application 
where  winding  up  proceedings  are  superseded  by  those  in  bankruptcy, 
as  to  which  jurisdiction  is  not  concurrent.*- 

Some  statutes  provide  that  judgments  conferred  pending  dissolution 
proceedings  are  void  as  against  a  receiver  and  as  against  creditors.*' 

IV.  EFFECT  OF  DISSOLUTION.  —  A.  General  Statement. 
The  dissolution  of  a  corporation,  by  any  method  known  to  the  law, 
terminates  its  existence   as  a  legal  entity,**  unless  statute  provides 


36.  Poople  r.  Commercial  Alliance 
L.  Ins.  Co.,  5  App.  Div.  273,  39  N.  Y. 
Supp.   117. 

f;i]  Such  restraining  order  will  not 
affect  the  creditor  untU,  served  upon 
him.  People  v.  Commercial  Alliance 
L.  Ins.  Co.,  5  App.  Div.  273,  39  N.  Y. 
Supp.   117. 

As  to  injunctions,  see  supra,  II,  K, 

5,  d,    (VII);    n,   K,   6,  a,    (IX);   II,  K, 

6,  c,    (I),    (H);    II,   K,    6,   c    (II). 
Effect     of     receivership,     see     infra, 

this    section    and    the    title,    "Receiv- 
ers." 

37.  "Waverlv  Co.  v.  Worthington 
Co.,   4   Misc.   447,   24  N.   Y.   Supp.   331. 

38.  In  re  Christian  Jensen  Co.,  128 
N.  Y.  5^0,  28   X.   E.  fiOS. 

[al  Leave  of  Court. — Property  in  the 
hands  of  a  temporary  receiver  may 
not  be  replevied  without  leave  of  court 
first  obtained.  In  re  Christian  Jon- 
sen  Co.,   128  N.  Y.  550,  28  N.  E.  665. 

39.  Fleischauer  v.  Dittenhoefer,  17 
Jones  &  S.   (N.  Y.)    311. 

40.  Ilerrinfj  v.  New  York,  L.  E.  & 
W.  R.  Co.,  105  N.  Y.  340,  373,  12  N. 
E.   763. 

fa]  Parties. — Neither  the  state, 
nor  the  receiver  is  a  necessary  party 
to  such  a  foreclosure  suit,  but  tho 
court  may,  it  seems,  permit  them  to 
intervene.      Herring    v.    New    York,    L. 


E.   &  W.   E.   Co.,   105   N.   Y.   340,  389, 
12    N.    E.    763. 

41.  Cobb  V.  Camden  Sav.  Bank,  106 
Me.  178,  76  Atl.  667.  20  Ann.  Cas.  547, 
it  must  be  conceded,  the  court  says, 
that  it  is  not  the  universal  rule  that 
the  receiver's  title  relates  back  to  the 
commencement    of   the   proceedings. 

See  also  22  Standard  Proc.  360, 
notes   27   and   28, 

Levy  on  property  in  hands  of  re- 
ceiver,   see    22    Standard    Proc.    360. 

42.  In  re  Watts,  190  U.  S.  1,  23 
Sup.  Ct.  718,  47  L.  ed.  933;  In  re 
i:iectric   Supply   Co.,   175   Fed.   612. 

43.  See  the  statutes,  and  Bank  v. 
Motherwell  Iron  &  S.  Co.,  95  Tenn. 
172,  187,  31  S.  W.  1002,  29  L.  R.  A. 
164,    referring    to    statute    of   Ohio. 

[a]  Statute  Has  No  Extraterritor- 
ial  Effect. — Bank  r.  Motherwell  Iron 
&  S.  Co.,  9y  Tenn.  172,  187,  31  S.  W. 
]002,  29  L.  R.  A.  164. 

44.  U.  S.— National  Bank  v.  Colby, 
21  Wall.  609,  615,  22  L.  e<l.  ^87;  Im- 
perial Film  Exch.  v.  General  Film  Co., 
244  Fed.  985.  Ala.— Fitts  r.  National 
Life  Assn.,  130  Ala.  413,  30  So.  374; 
Weatherly  r.  Capital  Citv  Water  Co., 
115  Ala.  "156,  175,  22  So."  140;  Nelson 
r.  Hubbard,  96  Ala.  23H,  244,  11  So. 
428,  17  L.  R.  A.  375.  Cal.— Lowe  v. 
Superior  Court,  165  Cal.  70S,  134   Pac. 
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otliorwisc*'  It  is  dcail.  dofiini't,  and  it  cannot  thereafter  exercise  any 
powiT  except  sueh  as  the  law  eoui'ers  to  enable  it  to  wind  up  its 
atTairs.-""'  Tlunii:h  the  authorities  are  Iw  no  means  clear  or  satisfac- 
tory/' it  seems  that  at  conmion  law  debts  due  to  and  from  the  corpo- 
ration were  extinguished  by  its  dissolution,  so  that  the  members  could 
not  recover  or  be  charged  with  them,'®  and  that  the  corporate  realty 
reverted  to  the  grantors  or  donors,  and  its  personalty  escheated  to 
the  state."  The  latter  rule,  while  applicable  to  public'*°  or  chari- 
table''^ corporations  in  the  ahsence  of  contrary  statute,  is  everywhero 
held  to  be  inapplicable  to  modern  business  corporations/^    The  assets 


190;  Grossman  v.  Vivienda  Water  Co., 
150  Cal.  575,  oSO,  89  Pac.  335,  337. 
la.— State  v.  Fidelity  L.  &  T.  Co.,  113 
Iowa  439,  S5  N.  \V.  638.  Miss.— Bank 
of  Mississippi  v.  Wrenn,  3  Smed.  & 
M  791.  N.  Y.— Atlantic  Dredging  Co. 
r.  Beard,  145  App.  Div.  342,  130  N. 
Y.  Supp.  4.  Tex. — Giles  v.  Stanton, 
86   Tex.   620,   26   S.   W.   615. 

But  see  Commercial  Loan  &  T.  Co. 
V.  Mailers,  242  111.  50,  89  N.  E.  661, 
134  Am.  St.  Rep.  306,  17  Ann.  Cas. 
224;   and  supra,  I. 

[a]  The  forfeiture  of  the  charter 
of  a  corporation  works  its  dissolution 
or  civil  death.  Saltmarsh  v.  Plant- 
ers' &  Merchants'  Bank,   14  Ala.   668. 

[b]  Strictly  and  technically,  a 
judgment  either  of  seizure  or  of  ouster 
rendered  in  a  proceeding  in  the  nature 
of  quo  warranto  probably  does  not 
dissolve  the  corporation  proceeded 
against.  But  it  at  least  suspends  its 
right  to  exercise  its  franchises.  Camp- 
bell V.  Talbot,  132  Mass.  174. 

[c]  rrom  the  time  (1)  of  the  en- 
try of  a  judgment  of  dissolution,  there 
being  no  appeal  therefrom,  the  cor- 
poration is  dead.  State  v.  Fidelity  L. 
&  T.  Co.,  113  Iowa  439,  85  N.  W.  638. 
(2)  By  the  judgment  of  forfeiture  or 
by  the  execution  of  the  judgment,  ac- 
cording to  some  authorities,  the  cor- 
porate franchises  are  at  an  end.  Ne- 
vitt  f.  Bank  of  Port  Gibson,  6  Smed. 
&  M.    (Miss.)   513. 

[d]  An  appeal  from  a  judgment  of 
forfeiture  suspends  the  judgment,  and 
the  existence  of  the  corporation,  in 
such  case,  is  not  terminated  until  the 
affirmance  of  the  judgment.  Conse- 
quently a  judgm';nt  rendered  against 
the  corporation  pending  such  an  ap- 
peal is  valid.  Giles  v.  Stanton,  86 
Tex.  620,  26  S.  W.  615.  Compare  the 
title,  "Supersedeas  and  Stay  of  Pro- 
ceedings." 
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45.  See  infra  V,  C,  4. 

46.  XJ.  S. — Greenwood  v.  Union 
Freight  R.  Co.,  105  U.  S.  13,  26  L.  ed. 
961.  Conn. — Butler  v.  Beach,  82 
Conn.  417,  74  Atl.  748.  Mont. — Merges 
r.  Altenbrand,  45  Mont.  355,  123  Pac. 
21.  Tex. — Bunn  t.  City  of  Laredo 
(Tex.  Civ.  App.),  213  S.  W.  320. 

See    supra,    1. 

47.  In  re  Higginson  &  Dean,  L.  R. 
1    Q.   B.    (1899)    325. 

48.  Conn.  —  National  Pahquioque 
Bank  v.  First  Nat.  Bank,  36  Conn. 
325,  4  Am.  Rep.  80.  Ga.— Hightower 
V.  Thornton,  8  Ga.  486,  492,  52  Am. 
Dec.  412.  Kan. — McRae  v.  Kansas 
City  Piano  Co.,  69  Kan.  457,  77  Pac. 
94.  Miss. — Commercial  Bank  v.  Cham- 
bers, 8  Smed.  &  M.  9. 

49.  U.  S. — See  Broughton  v.  Pen- 
sacola,  93  U.  S.  266,  23  L.  ed.  896. 
Del. — Commercial  Bank  v.  Lockwood's 
Admr.,  2  liar.  8.  S.  C— ^St.  Philip's 
Church  V.  Zion  Presbyterian  Church, 
23  S.  C.  297. 

50.  Late  Corporation  of  Church  of 
Jesus  Christ  of  Latter-Day  Saints  v. 
United  States,  136  U.  S.  1,  47,  10 
Sup.  Ct.  792,  34  L.  ed.  478;  Huber  v. 
Martin,  127  Wis.  412,  105  N.  W.  1031, 
1135,  115  Am.  St.  Rep.  1023,  3  L.  E. 
A.    (N.   S.)    653,    7   Ann.    Cas.   400. 

[a]  Rule  Obsolete.— "If  it  [the 
common  law  rule  as  stated  in  the  text] 
ever  existed  in  fact,  it  is  wholly  ob- 
solete, except  as  to  purely  public  cor- 
porations." Huber  v.  Martin,  127 
Wis.  412,  105  N.  W.  1031,  1135,  115 
Am.  St.  Rep.  1023,  3  L.  R.  A.  (N.  S.) 
653,  7  Ann.  Cas.  400. 

51.  Late  Corporation  of  Church  of 
.Tesus  Christ  of  Latter-Day  Saints  v. 
United  States,  136  U.  S.  1,  47,  10  Sup. 
Ct.   792,  34  L.  ed.  478. 

52.  U.  S.— Lake  Shore  &  M.  S.  Ey. 
Co.  V.  Smith,  173  U.  S.  684,  698,  19 
Sup.    Ct.    565,    43    L.    ed.    858.      Ala. 
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of  snch  corporations,  on  dissolution,  are  regarded  by  courts  of  equity 
as  a  trust  fund  for  the  benefit  of  creditors  and  stockliolders.^^  Equity 
will  not  allow  the  trust  to  fail  for  want  of  a  trustee,  but  it  will  lay 
hold  of  the  assets  as  a  trust  fund,  and  enable  the  beneficiaries  to  reach 
them  by  appropriate  procedure.^*  The  debts  due  to  the  corporation 
survive  its  dissolution,^^  and  the  obligation  of  contracts  and  liabilities 


Weatherly  r.  Capital  City  Water  Co., 
115  Ala.  156,  176,  22  So.  140.  Cal. 
Havemeyer  v.  Superior  Court,  84  Cal. 
327,  .362,  24  Pac.  121,  18  Am.  St.  Eep. 
192,  10  L.  R.  A.  627.  Mo.— Eichards 
V.  Northwestern  Coal  &  M.  Co.,  221 
Mo.  149,  119  S.  W.  953.  N.  Y.— Shayne 
V.  Evening  Post  Pub.  Co.,  168  N.  Y. 
70,  61  N.  E.  115,  85  Am.  St.  Eep.  654, 
55  L.  R.  A.  777.  S.  D. — Geddis  v. 
Northwestern  Trust  Co.,  23  S.  D.  531, 
122  N.  W.  587.  Tenn. — Insurance  Co. 
V.  Dunscomb,  108  Tenn.  724,  737,  69 
S.   W.   345. 

[a]  Eatibnale  of  Rule. — "The  Tea- 
sou  usually  assigned  for  rejecting  the 
old  rule  and  holding  it  inapplicable 
is  that  the  rule  had  its  origin  at  a 
time  when  corporations  dealt  almost 
exclusively  with  municipal  ecclesias- 
ticnl,  and  eleemosynary  affairs,  and 
when  the  modern  business  corpora- 
tion was  unknown,  and  that  the 
growth  of  these  moneyed  corpora- 
tions necessitated  the  application  of 
principles  which  would  protect  the 
private  property  interests  of  persons 
dealing  with  them  under  the  changed 
conditions.  To  this  end  the  rights  and 
interests  in  and  to  the  property  of 
business  corporations  are,  in  their  es- 
penlials  and  nature,  considered  to  be 
like  those  pertaining  to  partnership 
organizations;  and  when  such  corpo- 
ration dissolves  and  thereby  loses  le- 
gal capacity  to  preserve  its  estate,  a 
court  of  equity  will,  if  necessary,  lay 
hold  of  its  assets  to  compel  a  final  liq- 
uidation of  its  affairs  and  a  distribu- 
tion of  the  capital  among  the  stock- 
holders as  in  partnership  associa- 
tions." Lindemann  r.  Rusk,  125  Wis. 
210,  230.   104   N.  W.   110. 

fb]  How  Common  Law  Rule  Waa 
Changed. — The  rules  of  the  common 
law  in  this  respect  have  been  modi- 
fied l)y  statutes  of  the  various  states, 
and  in  some  instances  by  judicial  de- 
cisions without  the  aid  of  statute. 
Service  Lumb.  Co.  v.  Sumpter  Valley 
R.  Co.,  81  Ore.  32,  41,  ]49  Pac.  531, 
1.52  Pac.  262,  158  Pac.   175,     See  also 


0  'Connor  v.    Memphis,   6   Lea    (Tenn.) 
730,   and  infra,   V. 

53.  U.  S.— Upton  f.  Tribilcock,  91 
U.  S.  45,  23  L.  ed.  203;  Stark  Electric 
R.  Co.  r.  M<!Ginty  Contracting  Co., 
238  Fed.  657,  151  C.  C.  A.  507, 
Ala.— Nelson  v.  Hubbard,  96  Ala.  238, 
11  So.  428,  17  L.  R.  A.  375,  Cal. 
Crossman  v.  Yivienda  Water  Co.,  150 
Cal,  575,  89  Pac.  335.  Mo,— Wank  v. 
Peet  (Mo.  App.),  190  S.  W,  88,  N.  Y. 
Ludington  v.  Thompson,  153  N,  Y.  499, 
47  N.  E.  903,  Tenn.— M'Claren  v. 
Union  Roller  Mill  &  E.  Co.,  95  Tenn. 
696,  35  S.  W.  88;  State  v.  Bank  of 
Tennessee,  5  Baxt.  101.  W.  Va.— Don- 
nally  v.  Hearndon,  41  W.  Va.  519,  23 
S,   E,   646. 

Compare  Passow  &  Sons  v.  Wether- 
bee,  50  Utah  243,  167  Pac,  350. 

Trust  fund  doctrine  applied  to  as- 
sets of  insolvent  corporations,  see  su- 
pra, II,  K,  4,  b,   (1). 

[a]  Statute  Construed.  —  Where 
statute  provides  that  on  forfeiture  of 
a  corporate  charter,  by  nonpayment  of 
taxes  the  same  proceedings  may  be 
had  with  respect  to  the  corporate 
property  as  in  the  case  of  insolvent 
corporations,  and  where  the  trust  fund 
doctrine  is  repudiated  as  to  insolvent 
corporations,  the  doctrine  is  not  ap- 
plicable to  forfeitures  under  the  stat- 
ute. From  this  it  follows  that  the 
corporation  may  prefer  creditors  so 
long  as  it  is  not  interfered  with  by 
equitable  proceedings  to  distribute  its 
assets.  Passow  &  Sons  r.  Wetherbee, 
50  Utah  243,   167  Pac.  350. 

54.  IT.  S.— Bacon  v.  Robertson,  18 
How.  480,  15  L.  ed,  499,  Ala.— Nel- 
son V.  Hubbard,  96  Ala.  238,  244,  11 
So.  428,  17  L.  R,  A,  375,  Cal.— Cross- 
man  V.  Vivicnda  Water  Co.,  150  Cal. 
575,  89  Pac.  335,  ni.— Life  Assn.  of 
America  v.  Fassett,  102  111.  315,  323. 
Tenn. — State  r.  Bank  of  Tennessee,  5 
Baxt.  101,  109.  W.  Va.— Donnally  v. 
Hearndon,  41  W.  Va.  519,  23  S.  E. 
640. 

Winding   up,    see   infra,   V. 

55.  McCoy   v.    Farmer,   65    Mo.   244; 
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of  tlio  oorporntion  nro  not  inipniivd  or  cxtinp;nishod/'''  but  may  be 
fiifori'i'd  in  nny  niodo  ponuiltcMl  l\y  the  locnl  laws."  So  also,  it  is 
hold  tliat  cansos  of  action  in  tort  ajjainst  coriiorations,  survive  their 
dissolution/'*  Furtlierniorc,  with  a  view  ol'  uiiliKalinjj:  the  rip:or  of 
the  common  law  in  this  respect,  statutes  have  heen  enacted  in  most,  if 
not  all.  states,  providing  for  the  winding  up  of  the  corporate  affairs 
of  dissolved  corporations  in  accordance  with  these  equitable  prin- 
ciples.''-* 

B.    Urox   Capacity   To   Sue   and    Be    Sued.  —  1.    In    General. 
Corporations,  being  dead  after  dissolution,  cannot  sue  or  be  sued^<> 


Shayne  r.  Evening  Post  Pwb.  Co.,  168 
N.  Y.  70,  61  N.  E.  115,  85  Am.  St. 
Eep.   654,   55   L.   R.   A.   777. 

56.  U.  S. — Broughton  r.  Pensacola, 
93  U.  S.  266,  23  L.  ed.  896.  Ky.— Dud- 
ley V.  Price's  Admr.,  10  B.  Men.  84. 
N.  Y.— Hastings  v.  Drew,  50  How.  Pr. 
254. 

57.  Mumma  v.  Potomac  Co.,  8  Pet. 
(U.  S.)   281,  286,  8  L.  ed.  945. 

[al  Contracts  of  a  corporation  (1) 
nay  be  enforced  by  a  court  of  equity 
after  its  dissoUition.  U.  S. — Broughton 
V.  Pensacola,  93  U.  S.  266,  23  L.  ed. 
896.  Mass. — Thornton  v.  Marginal 
Freight  Ry.,  123  Mass.  32.  Miss. 
Commercial  Bank  v.  Chambers,  8  Smed. 
&  M.  9),  unless  (2)  the  legislature 
provides  a  legal  remedy.  Commercial 
Bank  v.  Chambers,  8  Smed.  &  M. 
(Miss.)    9. 

Presentation  of  claims,  see  infra,  V, 
G. 

Actions  against  corporation,  see  in- 
fra, V,  C,  4,  b;  against  trustees  see 
infra  V,  C.  5,  b;  and  against  receiver, 
see  infra,  V,  D. 

58.  Shayne  v.  Evening  Post  Pub. 
Co.,  168  N.  Y.  70,  61  N.  E.  115,  85 
Am.  St.  Rep.  654,  55  L.  R.  A.  777; 
Marstaller  v.  Mills,  143  N.  Y.  398,  38 
N.  E.  370;  Cunningham  f.  Glauber, 
133  App.  Div.  10,  117  N.  Y.  Supp.  866. 
But  see  Milwaukee  Mut.  Fire  Ins.  Co. 
V.  Sentinel  Co.,  81  Wis.  207,  51  N.  W. 
440,  15  L.  R.  A.  627,  holding  a  cause 
of  action  in  favor  of  a  corporation 
tor  libel  does  not  survive  and  the  re- 
ceiver  cannot    be    substituted. 

[al  Survival — Libel. — The  rale  ac- 
tio personalis  moritur  cum  persona 
does  not  extend  to  the  civil  death  of 
a  corjtoration.  And  a  statute  which 
authorizes  the  continuance  of  certain 
actions  for  moneys  against  executors 
and  administrators  of  wrongdoers,  but 
excepts   actions   for   libel,   slander,  as- 
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sault  and  battery  and  false  imprison- 
ment, is  not  applicable  so  as  to  pre- 
vent the  revivor  of  a  libel  suit  against 
the  statutory  trustees.  The  plaintiff's 
remedy  is  against  the  property  of  the 
corporation  solely.  Whether  he  re- 
covers judgment  against  the  corpora- 
tion or  against  the  trustees  after  dis- 
solution, he  can  have  satisfaction 
only  out  of  the  assets  of  the  corpo- 
ration, which  is  the  very  reason  as- 
signed in  support  of  the  right  of  a 
creditor  to  bring  actions  ex  contractu 
against  an  executor.  It  follows  that 
an  action  of  libel  may  be  revived 
against  the  trustees.  Shayne  v.  Even- 
ing Post  Pub.  Co.,  168  N.  Y.  70,  61 
N.  "E.  115,  85  Am.  St.  Rep.  654,  55 
L.  R.  A.  777. 

[b]  A  cause  of  action  for  damages 
for  loss  of  services  of  a  son  by  rea- 
son of  injuries  caused  by  the  negli- 
gence of  a  corporation  survives  its 
dissolution.  Marstaller  V.  Mills,  143 
N.  Y.  398,  38  N.  E.  370. 

59.  See  infra,  V. 

60.  See   5   Standard   Proc.  653. 

[a]  Dissolution  Compared  With 
Death. — The  extinction  of  a  corpora- 
tion by  efflux  of  time  cannot  be  dis- 
tinguished, as  regards  disability,  from 
that  of  an  individual  by  death.  May 
V.  State  Bank,  2  Rob.  (41  Va.)  56,  60, 
40   Am.   Dec.   726. 

Actions  by  and  against  dead  per- 
sons,   see    20    Standard    Proc.    892,   925. 

As  to  scire  facias,  see  infra,  IV,  E. 

An  action  to  vacate  a  judgment 
against  it  cannot  be  brought  by  a  de- 
funct  corporation,   see    infra,   IV,   E. 

[b]  A  bill  of  review  to  set  aside 
a  decree  in  favor  of  a  corporation 
cannot  be  maintained  by  the  corpora- 
tion after  its  dissolution.  Board  of 
Councilmen  of  Frankfort  V.  Deposit 
Bank,    120    Fed.    165. 

[e]    An  action  by  a  corporation  will 
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thereafter,  unless  some  statute  provides  otherwise.®^  Creditors  ^^  and 
stockholders"^  in  such  case  can  enforce  and  protect  their  rights  only 
in  equity,®*  unless  some  other  remedy  is  provided  by  statute.*'^ 

Frequently  it  is  provided  that  the  existence  of  dissolved  corpora- 
tions shall  be  continued  for  a  limited  time  for  the  purpose  of  en- 
abling them  to  Avind  up  their  affairs,®*^  and  of  prosecuting  and  defend- 
ing  suits  by  and  against  them.®^  Under  such  a  statute,  the  corporation 
after  dissolution  has  power  to  sue  and  to  be  sued,  within  the  time 


be  dismissed  on  proof  of  its  dissolu- 
tion (Merchants'  Loan  &  Trust  Co. 
V.  Clair  107  N.  Y.  663,  14  N.  E.  414), 
unless  the  trustee  is  substituted  by 
amendment.      See    infra,    this    note. 

[d]  Amendment  Substituting  Trus- 
tee.— (1)  A  mistake  in  beginning  an 
action  in  the  name  of  a  dissolved  cor- 
poration may  be  cured  by  an  amend- 
ment showing  the  dissolution  and  sub- 
stituting the  managing  director  as 
plaintiff,  under  statutes  making  him 
a  trustee.  Paola  Town  Co.  v.  Krutz, 
20  Kan.  725;  Weekes  Grain  &  L.  S. 
Co.  V.  Ware,  99  Neb.  126,  155  N.  W. 
233.  As  to  such  statutes,  see  infra, 
V,  C,  5.  (2)  If  an  action  in  favor  of 
the  corporation  is  one  which  might 
have  been  brought  by  the  trustees 
after  dissolution,  the  court  should  per- 
mit the  substitution  of  the  names  of 
the       trustees.  Kehrlein-Swinerton 

Const.  Co.  V.  Rapken,  30  Cal.  App.  11, 
156  Pac.  972.  But  see  20  Standard 
Proc.  893,  note  29  et  seq. 

61.  See  the  statutes,  and  Chamber- 
lin  c.  Huguenot  Mfg.  Co.,  118  Mass. 
532;  Lincoln  Butter  Co.  v.  Edwards- 
Bradford  Lumber  Co.,  76  Neb.  552, 
107  N.  W.  797;  Schmidt  &  Bro.  Co.  v. 
Mahoney,  60  Neb.  201,  82  N.  W.  99. 
See  also  infra,  this  section. 

62.  'N'elnon  v.  TTnhbarf^,  PR  Ala. 
238,  11  So.  428,  17  L.  R.  A.  375;  Fol- 
ger  r.  Columbian  Tns.  Co.,  99  Mass. 
267,   96    Am.   Doc.    747. 

fa]  The  creditor  has  a  remedy 
through  the  receiver,  who  may  main- 
tain aftinns  for  the  b^nofit  of  credit- 
ors and  therefore  for  the  benefit  of 
the  corporation.  Hetze]  v.  Tannehill 
Silver  Min.  Co.,  4  Abb.  N.  C.  (N.  Y.) 
40.  As  to  actions  by  receivers,  see 
infra,  V,  D,  4;  and  by  trustees,  sec 
infra,   V,   C,   5,  h. 

63.  Nelson  v.  Hubbard,  96  Aln.  238, 
n  So.  428,  17  L.  R.  A.  375;  Folger  V. 
Columbian  Ina.  Co.,  99  Mass.  267,  276, 
96    Am.    Dec.    747. 


64.  See  infra,  V. 

65.  A3  to  statutes  generally,  see  in- 
fra V,  C. 

66.  See  infra,  V,  C,  4. 

[a]  Under  a  statute  continuing  the 
corporate  existence  ' '  for  the  sole  pur- 
pose of  liquidating  their  affairs  until 
such  affairs  are  finally  closed,"  the 
capacity  of  suing  and  being  sued  is 
retained.  Cogswell  v.  Second  Nat. 
Bank,   76   Conn.   252,   260,  56   Atl.   574. 

67.  U.  S.— Hawkins  v.  Glenn,  131 
U.  S.  319,  9  Sup.  Ct.  739,  33  L.  ed. 
184;  Pomeroy  v.  State  Bank,  1  Wall. 
23,  17  L.  ed.  500;  Cushman  v.  War- 
ren-Scharf  Asphalt  Pav.  Co.,  220  Fed. 
857,  135  C.  C.  A.  289  (under  a  New 
York  statute);  Metropolitan  Rubber 
Co.  V.  Place,  147  Fed.  90,  77  C.  C.  A. 
262  (under  Connecticut  statute) ;  L. 
Bucki  &  Son  Lumb.  Co.  v.  Atlantic 
Lumb.  Co.  128  Fed.  332,  63  C.  C.  A.  62 
(under  New  Jersey  statute) ;  Harris- 
Woodbury  Lumb.  Co.  V.  Coffin,  170  Fed. 
257  (under  New  Jersey  statute).  Ala, 
J'ankey  r.  Lippman,  187  Ala.  199,  65  So. 
771.  Conn. — Cogswell  v.  Second  Nat. 
Bank,  76  Conn.  252,  260,  6^3  iVtl.  574, 
under  22  U.  S.  St.  at  L.,  p.  164,  §7. 
Del. — Townsend  v.  Delaware  Glue  Co., 
(Del.  Ch.)  103  Atl.  576.  111.— Singer 
&  Talcott  Stone  Co.  v.  Hutchinson, 
176  111.  48,  51  N.  E.  622;  St.  Louis  & 
S.  C.  &  M.  Co.  V.  Sandoval  C.  &  M. 
Co.,  Ill  HI.  32.  Me.— Franklin  Bank 
i\  Cooper,  36  Me.  179.  Mich. — Bewick 
r.  Alpena  Harbor  Imp.  Co.,  39  Mich. 
700.  N.  H.— Blake  r.  Portsmouth  & 
C.  R.  R.,  39  N.  H.  435.  N.  J.— Ilould 
r.  John  P.  Squire  &  Co.,  81  N.  J.  L. 
103,  79  Atl.  282;  Camp  V.  Taylor,  19 
Atl.  968.  Wash. — INtatson  v.  Kenne- 
cott  Mines  Co.,  101  Wash.  12,  171 
Pac.  1010,  referring  to  statute  of  Ne- 
vada. W.  Va. — Greenbrier  liUmb.  Co. 
V.   Ward,   30   W.   Va.    43,   3    S.    E.   227. 

fa)  Statutory  Words  Construed. 
(1)  The  word  "may"  is  1o  be  con- 
strued   as    "must"    in    a    statute    pro- 
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limitod.  if  any.''"  Al'ttT  tlie  cxpirntion  of  tlio  period  limited,  how- 
ever, tiie  law  applieaMe  to  dissolved  corporations  in  the  absence  of 
statute.  lnH'onios  ai^jira'able.""  and  it  has  no  capacity  thereafter  to  sue 
or  lie  sued."" 

Some  statutes  witliout  continiiins:  the  corporate  existence,  provide 
for  trustees  or  receivers  with  power  to  sue  or  be  sued.^^  In  such  case, 
whether  the  trustees  or  receivers  are  given  power  to  sue  in  their  own 
name  or  the  name  of  the  corporation/-  it  is  the  trustee  or  receiver  who 
grives  vitality  to  the  prosecution  or  defense;^''  the  corporation  itself 
has  no  power  to  sue  or  be  sued.''*     And,  therefore,  when  the  statute 


viding  that  after  dissolution,  a  cor- 
poration *'ma}'"  continue  to  be  a  body 
corporate  to  prosecute  and  defend 
suits.  Blake  v.  Portsmouth  &  C.  R. 
E.,  39  X.  H.  435.  (2)  The  words 
"prosecuting  suits  \>y  them"  mean 
all  suits  of  whatever  character,  and 
•n-hethcr  pending  at  the  time  of  dis- 
solution or  necessary  to  be  commenced 
afterwards  in  order  to  enforce  a  right 
then  existing  in  the  corporation.  Con- 
versely, the  words  "defending  suits 
against  them"  mean  suits  at  law  or 
in  equity,  in  contract  or  tort,  or  of 
what  nature,  soever,  and  whether  begun 
before  or  after  dissolution.  Hould  v. 
John  P.  Squire  &  Co.,  81  N.  J.  L. 
103,  105,  79  Atl.  2S2.  (3)  The  word 
"suits"  as  used  in  this  statute  in- 
cludes all  actions  at  law,  exeontractu 
and  ex  delicto,  and  all  actions  in  eq- 
uity. L.  Bucki  &  Son  Lumb.  Co.  v. 
Atlantic  Lumb.  Co.,  128  Fed.  332,  340, 
63  C.  C.  A.  62.  See  also  the  title, 
"Suits   and  Actions." 

Extraterritorial  effect  of  sucli  stat- 
utes,  see   infra,   VII,   B,   2. 

68.  See  cases  in  next  preceding 
note. 

[a]  The  Corporation  May  Be  Ad- 
judged, a  Bankrupt. — White  Mountain 
Paper  Co.  v.  Morse  &  Co.,  127  Fed.  643, 
62   C.   C.   A.   369. 

Actions  by  creditors  against  the  cor. 
poration,  see  infra,  V,  C,  4,  b,  (IT). 

69.  Howe  V.  Robinson,  20  Fla.  352, 
356. 

70.  m.— Central  Stock  &  G.  Ex- 
chance  r.  Pine  Tree  Lumb.  Co.,  140 
111.  App.  471.  Me. — Maine  Shore  Line 
R.  Co.  r.  Maine  Cen.  R.  R.  Co.,  92 
Me.  476,  43  Atl.  11.-?.  Mass.— Boston 
Tow  Boat  Co.  v.  Medford  Nat.  Bank, 
228  Mass.  484,  117  N.  E.  928;  Thorn- 
ton r.  Marginal  Freight  Ry.  Co.,  123 
Mass.   32. 

71.  See   infra,  V,  0,  1. 
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72,  See  infra,  V,  C,  5,  b,  (V); 
V,  D,  4. 

73,  Jacobs  r.  E.  Bement's  Sons,  161 
Mich.  415,   126  N.  W.   1043. 

[a]  In  Argus  v.  Union  Sav.  Bank, 
133  Cal.  139,  65  Pac.  307,  it  was  held 
that  an  ordinary  action  for  the  col- 
lection of  a  debt  cannot  be  brought 
against  an  insolvent  bank  in  process 
of  liquidation,  under  a  statute  provid- 
ing for  an  injunction  against  the 
transaction  of  further  business,  and 
liquidation.  The  powers  suspended  by 
the  injunction  include  the  power  to 
sue  and  be  sued  except  as  representa- 
tives of  the  directors  as  statutory 
trustees.  This  again  implies  that  it 
cannot  sue  or  be  sued  for  any  cause 
of  action  other  than  one  existing  in 
favor  of  or  against  the  directors  as 
trustees  who  in  all  actions  affecting 
the  trust  fund  are  the  real  parties, 
and  who  alone — either  eo  nominee  or 
under  the  corporate  name — can  be 
sued. 

74,  Ala. — Nelson  v.  Hubbard,  96 
Ala.  238,  11  So.  428,  17  L.  R.  A.  375, 
Cal, — Argues  r.  Union  Sav.  Bank,  133 
Cal.  139,  65  Pac.  307.  N.  Y.— Hetzel 
r.  Tannehill  Silver  Min.  Co.,  4  Abb, 
X.  C.  40.  Ohio. — Miami  Exporting  Co. 
f.   Gano,   13   Ohio   269. 

[a]  Though  statute  confers  upon  a 
receiver  the  right  to  use  the  corporate 
name,  the  riglit  exists  nowhere  else, 
and  the  corporation  cannot  sue.  Mi- 
ami Exporting  Co.  v.  Gano,  13  Ohio 
269. 

fb]  Action  Against  Corporation. 
When  the  statute  provides  some  other 
agency  than  the  corporation  with 
power  to  sue  and  be  sued,  and  to  wind 
up  the  corporate  affairs,  and  provides 
for  the  filing  of  claims  and  payment 
of  dr>bts,  the  statute  is  exclusive  and 
precludes  a  creditor  from  suing  the 
corporation  itself.     Nelson  v.  Hubbard, 
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not  only  continues  the  corporate  existence,  but  also  makes  the  direct- 
ors trustees,  they  may  sue  after  the  expiration  of  the  time  limited."^ 

Creditor's  Bill.  —  After  dissolution  of  a  corporation  and  loss  of  its 
capacity  to  be  sued,  a  court  of  equity  has  no  general  jurisdiction  of  a 
bill  by  a  single  creditor  at  large  to  apply  to  the  payment  of  his  debt 
property  of  his  debtor  not  reachable  on  execution. '^^ 

2.  Objection  to  Capacity  of  Corporation  To  Sue  or  Be  Sued. 
"When  an  action  is  brought  by  or  against  a  defunct  corporation  vrith- 
out  capacity  to  sue  or  be  sued,  its  dissolution  should  be  brought  to 
the  attention  of  the  court  in  some  appropriate  manner." 

C.    Upon  Pending  Actions.  —  Except  in  one  or  two  states,''®  it  is 


96  Ala.  238,  11  So.  428,  17  L.  E.  A. 
375,  hold  inapplicable  the  statute  of 
Alabama  continuing  the  corporate  ex- 
istence, because  of  the  manner  of  dis- 
Bolution. 

[c]  Service  of  process  on  the  man- 
aging ofl&cers  of  a  dissolved  corpora- 
tion does  not  confer  jurisdiction  over 
the  corporation,  notwithstanding  a 
statute  making  them  trustees  for  the 
purpose  of  winding  it  up.  Ford  v. 
Kansas  City  &  I.  Short  Line  R.  Co., 
52  Mo.  App.  439,  453.  .  See  also  Het- 
zel  r.  Tannehill  Silver  Min.  Co.,  4 
Abb.  N.  C.  (N.  Y.)  40;  Stanton  v. 
Gilpin,  38  Wash.  191,  80  Pac.  290. 

75.  Strout  V.  United  Shoe  Mach. 
Co.,   195  Fed.  313. 

76.  Thornton  r.  Marginal  Freight 
Ky.,  123  Mass.  32,  limiting  statements 
made  in  Folger  v.  Columbian  Ins.  Co., 
99  Mass.  267,  96  Am.  Dec.  747;  Tay- 
lor V.  Columbian  Ins.  Co.,  14  Allen 
(Mass.)    353. 

fa]  A  statute,  conferring  jurisdic- 
tion of  bills  by  creditors  to  reach  and 
apply  in  payment  of  a  debt  any  prop- 
erty of  a  debtor  which  cannot  be  at- 
tached or  taken  on  execution,  extends 
only  to  living  debtors  and  existing  cor- 
porations. It  does  not  apply  to  a  bill 
bv  a  froditor  at  large  against  a  cor- 
poration after  the  expiration  of  the 
time  for  which  its  existence  was  con- 
tinued. Thornton  v.  Marginal  Freight 
Co..  123  Mass.  32. 

Winding  up  suits  generally,  see  in- 
fr.T,  V. 

Creditors'  suits  generally,  see  the 
title.   "Creditors'   Suits." 

77.  See  infra  this  note  and  the  ti- 
tle  "Survival." 

[a]  Those  who  were  last  in  charge 
of  a  defunct  corporation's  affairs  may 
present  and  verify  pleadings  necessary 
to   show   that    a  corporation   defendant 


has  been  dissolved.  Pennington  v. 
Douglas,  A.  &  G.  Ky.  Co.,  6  Ga.  App. 
854,   65   S.  E.  1084. 

[b]  An  amicus  curiae  may  bring 
the  dissolution  of  a  corporation  to  the 
attention  of  the  court  in  states  fol- 
lowing common  law  precedents.  Pen- 
nington t;.  Douglas,  A.  &  G.  Ey.  Co., 
6  Ga.   App,  854,  65   S.  E.   1084. 

[c]  Form  of  Objection. — The  dii« 
solution  of  a  corporation  plaintiff  af- 
fects merely  its  capacity  to  sue,  and 
therefore  the  objection  cannot  be 
taken  by  motion  to  dismiss  an  action 
by  the  corporation  but  must  be  raised 
by  demurrer  or  answer.  Pyrogravure 
Co.  V.  Staber,  30  Misc.  658.  64  N.  Y. 
Supp.  520.  Plea  of  expiration  of  char- 
ter by  way  of  defense,  see  5  Standard 
Proc.  657. 

As  to  manner  of  raising  objection 
that  a  party  has  no  legal  entity,  see 
20  Standard  Proc.  978. 

78.  Commercial  Loan  &  T.  Co.  V. 
Mailers,  242  111.  50,  89  N.  E.  661,  134 
Am.  St.  Eep.  306,  17  Ann.  Cas.  224; 
Life  Assn.  of  America  v.  Fassott,  102 
111.  315;  Evans  v.  Interstate  Rapid- 
Transit  Ey.  Co.,  106  Mo.  594,  17  S. 
W.  489;  Lindell  V.  Benton,  6  Mo.  361. 
Contra,  City  Ins.  Co.  v.  Commercial 
Bank,  68  111.  348. 

[a]  In  Illinois,  independently  of' 
statute,  it  is  part  of  the  sot  tied  pub- 
lic policy  that  upon  the  dissolution  of 
a  corporation,  it  shall  ncvcrthoiess  be 
regarded  as  still  existing  for  the  pur- 
pose of  settling  up  its  affairs.  It  may 
prosecute  actions  commenced  while  it 
is  a  going  concern  to  final  judgment 
ond  take  out  execution  on  its  judg- 
ment notwithstanding  dissolution  pen- 
dente lite.  Commercial  Loan  &  T.  Co. 
V.  Mailers,  242  111.  50,  89  N.  K.  661, 
134  Am.  St.  Eep.  306,  17  Ann.  Ca& 
224. 
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R  cenoral  rulo.  that  tho  aissolution  of  a  corporation  ahates  all  pcnd^ 
mi  actions  l.v^"  or  affainst**"  it,  unless  a  statute  provides  otherwise, 
or'unless  the  dissolution  takes  place  after  the  cause  is  taken  under 
adviscnuMit  ''-  or  the  corporation  is  merely  a  nominal  party  suing  lor 
the  l.enctit'of  anothor.^='  The  dissolution  should  be  supcK^ested  m  the 
same  manner  as  the  death  of  an  individual  party .«"    On  proof  thereof, 


79.  Pending  actions  abate  on  dis- 
solution, see  5  Standard  Proc.  5'A,  note 
37. 

80.  TJ7  S. — Pendleton  f.  Eussell, 
144  U.  S.  G40,  12  Sup.  Ct.  743,  36  L. 
ed  674-  Metropolitan  Rubber  Co.  v. 
Place.  147  Fed.  90,  77  C.  C.  A.  262; 
Greelev  r.  Smith,  3  Story  657,  10  Fed. 
Cas.  No.  5,748.  Cal.— Grossman  v. 
Vivienda  Water  Co.,  150  Cal.  575,  89 
Pao  335.  Conn. — Morgan  v.  New  York 
Nat.  Bldg.  &  L.  Assn.,  73  Conn.  151, 
46  At].  877.  Ga.— Venable  Bros.  v. 
Southern  Granite  Co.,  135  Ga.  508,  69 
S  E.  822,  32  L.  R.  A.  (N.  S.)  446. 
Kan.— Eagle  Chair  Co.  r.  Kelsey,  23 
Kan.  632.  N.  Y.— Sturges  v.  Vander- 
bilt,  73  N.  Y.  384.  Pa.— ^Shamokin 
Valley  &  P.  R.  Co.  v.  Malone,  85  Pa. 
25.  Tenn — Rogersville  &  J.  R.  Co.  v. 
Kyle,  9  Lea  691.  Tex.— White  r.  Texas 
Motor  Car  &  Supply  Co.  (Tex.  Civ. 
App.),  203  S.  W.  441;  Corsicana  Tran- 
sit Co.  V.  Walton  (Tex.  Civ.  App.), 
189  S.  W.  307.  Wis. — Combes  v. 
Keves,  89  Wis.  297,  62  N.  W.  89,  46 
Am.    St.    Rep.    839,    27    L.   R.    A.    369. 

[a]  But  see  Piatt  v.  Archer,  9 
Blatch.  559,  19  Fed.  Cas.  No.  11,213, 
holding  that  the  dissolution  of  a  cor- 
poration which  was  subject  to  _  the 
bankruptcy  act  when  the  petition 
against  it  was  filed  and  service  was 
made  cannot  oust  the  jurisdiction  of 
the  bankruptcy  court  to  proceed,  on 
the  return  day,  to  an  adjudication  of 
bankruptcy. 

[b]  The  dissolution  of  a  corpora- 
tion and  the  death  of  a  private  person 
pending  a  suit  cannot  be  distinguishcil. 
Greeley  v.  Smith,  3  Story  657,  10  Fed. 
Cas.    No.   5,748. 

[c]  Eule  applies  in  equity  as  well 
as  in  law.  Hawley  v.  Bonanza  Queen 
Min.   Co.,   61    Wash.   90,   111   Pac.   1073. 

ffl]  The  acts  of  the  owners  of  all 
the  stock  in  continuing  to  defend  a 
suit  after  the  expiration  of  the  cor- 
porate charter  does  not  prevent  an 
abatement.  Venable  Bros.  v.  South- 
ern Granite  Co.,  135  Ga.  508,  69  S.  E. 
822,  32  L.  R.  A.   (N.  S.)   446. 
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81.  See  infra,  this  section. 

82.  See  5  Standard  Proc.  669,  and 
the  title  "Survival." 

83.  Grand  Gulf  Bank  v.  Jeffers,  12 
Smed.   &   M.    (Miss.)    486. 

[a]  The  dissolution  of  a  corpora,- 
tion  which  is  a  nominal  party  to  an 
action  has  the  same  effect  as  the  death 
of  a  natural  person.  The  action  does 
not  abate  but  it  afterwards  proceeds 
in  the  name  of  the  real  plaintiff.  Grand 
Gulf  Bank  v.  Jeffers,  "12  Smed.  &  M. 
(Miss.)  486.  Effect  of  death  of  nom- 
inal parties,  see  the  title  "Survival." 

84.  Corsicana  Transit  Co.  v.  Wal- 
ton (Tex.  Civ.  App.),  189  S.  W.  307. 
See   the   title    "Survival." 

[a]  By  Whom  Suggestion  Made. 
From  the  very  naiurc  of  things,  tho 
dissolution  can  only  be  suggested  by 
some  one  other  than  the  defunct  cor- 
poration. Grossman  v.  Vivienda 
Water  Co.,  150  Cal.  575,  581,  89  Pac. 
335;  Combes  v.  Reyes,  89  Wis.  297,  62 
N.  W.  89,  46  Am.  St.  Rep.  839,  27 
L.  R.  A.  369. 

[b]  The  former  secretary  of  the  de- 
funct corporation  may  intervene  and 
inform  the  court  of  the  dissolution. 
Combes  V.  Keyes,  89  Wis.  297,  62  N. 
W.  89,  46  Am.  St.  Rep.  839,  27  L.  E. 
A.   369. 

[c]  The  former  attorney  of  the 
corporation  may  suggest  the  dissolu- 
tion. Board  of  Councilmen  of  Frank- 
fort V.  Deposit  Bank,  120  Fed.  165; 
Greelev  v.  Smith,  3  Story  657,  10  Fed. 
Cas.   No.  5,748. 

[d]  A  motion  for  an  order  erasing 
the  cause  from  the  docket  is  the  or- 
derly mode  of  suggesting  the  disso- 
lution of  a  corporation.  Morgan  v. 
New  York  Nat.  Bldg.  &  L.  Assn.,  73 
Conn.   151,  46   At).   877. 

[e]  By  plea  or  otherwise  (1)  the 
rleath  of  a  corporation  may  be  sug- 
gestod  of  record.  Greeley  v.  Smith, 
3  Story  657,  10  Fed.  Cas.  No.  5,748. 
(2)  A  plea  in  abatement  is  in  effect 
a  motion  and  will  be  so  treated.  Mor- 
gan V.  New  York  Nat.  Bldg.  &  L. 
Assn.,  73  Conn.  151,  156,  46  Atl.  877. 
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the  action,  unless  it  is  saved  by  statute,®^  or  falls  -within  one  of  the 
exceptions  just  stated,**'  abates,  and  can  proceed  no  further,®^  until  it 
is  revived,  in  case  a  revivor  is  authorized.^^ 

At  common  law,  all  actions  by  or  against  a  corporation  which  were 
pending  at  the  time  of  its  dissolution  abated  absolutely  and  forever." 
It  is  only  by  virtue  of  some  statute  authorizing  it,  either  directly  or 
indirectly,^"  that  an  action  at  law  can  be  prosecuted  further,  or  re- 
vived. In  equity,  though,  an  abatement  signifies  only  a  present  sus- 
pension of  an  action  for  want  of  proper  parties,^^  and  a  revival  ia 
permissible  even  in  the  absence  of  statute.®- 

This  matter  is  frequently  controlled  by  statute.^^  Thus,  under  a 
statute  providing  that  corporations  which  are  dissolved  shall  con- 
tinue for  the  purpose  of  prosecuting  or  defending  suits  by  or  against 
them,^*  pending  actions  may  continue  in  the  corporate  name.^^    But 


[f]  The  court  may  refuse  to  enter 
judgment  on  a  verdict  in  favor  of  a 
dissolved  corporation  or  to  grant  a 
new  trial,  when  the  dissolution  is  shown 
by  the  testimony,  notwithstanding  no 
issue  as  to  the  corporate  existence 
was  raised  in  the  pleadings.  Eagle 
Chair   Co.    r.    Kelsey,   23    Kan.   632. 

85.  See   the   statutes. 

86.  See    supra,   this    section. 

87.  In  re  French,  181  App.  Div.  719, 
168  N.  Y.  Supp.  988. 

88.  See    infra,    this    section. 

89.  ifcEae  v.  Kansas  City  Piano 
Co.,  69  Kan.  457,  77  Pac.  94;  Torry 
f.    Robertson,    24   Miss.    192. 

90.  Kan. — McRae  v.  Kansas  City 
Piano  Co.,  69  Kan.  457,  77  Pac.  94. 
N.  Y.— Sturges  v.  Vanderbilt,  73  N.  Y. 
384;  In  re  French,  181  App.  Div.  719, 
168  N.  Y.  Supp.  988.  Wash.— Hawley 
V.  Bonanza  Queen  Min.  Co.,  61  Wash. 
90,   111    Pac.    1073. 

See  Robinson  v  Mutual  Reserve  Ij. 
Tns.  Co.,  162  Fed.  794,  and  the  title 
"Revivor." 

91.  As  to  distinction  between 
abatement  at  law  and  in  equity,  see 
the   title,   "Survival." 

92.  U.  S.— Hriswold  v.  Hilton,  87 
Fed.  256.  Kan. — McRae  v.  Kansas 
City  Piano  Co.,  69  Kan.  457,  77  Pac. 
94.  Tex.— Kellv  v.  Rochelle  (Tex. 
Civ.  App.),  9:5  S.  W.  164. 

See  also  Louisville  v.  Bank  of 
United    States,   3    B.    Mon.    (Ky.)    138, 

faj  Compare  Robinson  v.  Mutual 
Reserve  L.  Ins.  Co.,  162  Fed.  794,  hold- 
ing that  in  an  oqnity  suit  in  which  a 
receiver  has  been  appointed,  the  re- 
ceiver is  entitled  without  a  revivor  to 
administer  the  trust  fund  in  the  hands 


of  the  court.  The  reason  is  that  the 
court  can  operate  upon  the  company's 
property  even  if  it  cannot  operate  up- 
on  the  company  itself. 

93.  See   the   statutes. 

[a]  A  statute  providing  that  exec- 
utors and  administrators  shaU  have 
power  to  bring  or  defend  actions  by 
or  against  decedents  has  no  applica- 
tion to  artificial  persons.  Torry  v. 
Robertson,  24  Miss.  192.  See  also 
Shayne  v.  Evening  Post  Pub.  Co., 
168  N.  Y.  70,  61  N.  E.  115,  85  Am. 
St.  Rep.  654,  55  L.  R.  A.  777. 

[b]  A  statute  providing  that  If 
either  party  die  between  verdict  and 
judgment,  judgment  shall  be  entered 
as  if  both  parties  were  living,  does 
not  embrace  the  expiration  of  a  cor- 
poration. May  17.  State  Bank,  2  Rob. 
(41  Va.)   56,  79,  40  Am.  Dec.  726. 

94.  See  supra,  IV,  B. 

95.  U.  S.— L.  Bucki  &  Son  Lumb. 
Co.  V.  Atlantic  Lumb.  Co.,  128  Fed. 
332,  63  C.  C.  A.  62.  Del.— Townsend 
r.  Delaware  Glue  Co.,  103  Atl.  576. 
Mass. — Michigan  State  Bank  v.  Gard- 
ner, 15  Gray  362. 

fa]  "Tlie  question  of  reviving  the 
action  Is,  therefore,  not  in  the  case." 
Sinnott  r.  Hanan,  214  N.  Y.  454,  459, 
108  N.  E.  858,  Ann.  Cas.  1914C,  441. 

[b]  Statute  Construed. — The  stat- 
utes making  the  directors  trustees,  and 
providing  for  a  receiver,  do  not  in  any 
wise  limit  the  statute  continuing  the 
existence  of  the  corporation,  but,  in 
line  therewith,  relate  ^o  proceedings 
to  bo  had  in  the  matter  of  winding  up 
dissolved  corporations.  Pending  ac- 
tions, therefore,  may  be  continued  by 
or    against    the    corporation,    notwith- 
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on  the  expiration  of  the  time  for  wliich  the  corporate  existence  is 
I'ontimioil.  pendinj?  actions  abate,""  unless  saved  by  special  statute." 

Some  statutes  expressly  provide  tliat  no  action  pendinj;  in  favor  of 
or  ai;ainst  any  corporation  shall  abate  by  its  dissolution,  ])ut  may  pro- 
ceed to  final. iudiimcnt  as  if  no  dissolution  bad  occurred."*  Under 
such  a  statute,  it  is  permissible  to  continue  the  action  in  the  name  of 
the  corporation  or  to  substitute  the  trustees  or  receiver,""  if  the  cause 
of  action  survives.^ 

But  in  the  absence  of  the  statutes  just  referred  to  or  of  a  similar 
statute, -a  substitution  of  a  corporation's  trustees  or  successors  in 
interest  is  essential  to  the  further  prosecution  of  actions  after  disso- 
lution.'-    The  revivor,  when  made,  should  be  in  name  of  or  against 


staD.ling  the  dissolution.  L.  Bucki  & 
Son  Lnmb.  Co.  v.  Atlantic  Lunib.  Co., 
12S  Fed.   332,  340,  63  C.  C.  A.   62. 

96.  U.  S. — Dundee  Mortgage  & 
Trust  Inv.  Co  r.  Hughes,  77  Fed.  855, 
under  Oregon  practice.  Me. — Maine 
Shore  Line  E.  Co.  v.  Maine  Cent.  R. 
Co.,  92  Me.  476,  43  Atl.  113.  Ore.— 
Service  Lumb.  Co.  v.  Sumpter  A^alley 
By.  Co.,  81  Ore.  32,  149  Pac.  531,  152 
Pac.  262,  158  Pac.  175. 

Contra,  Matson  v.  Kenneeott  Mines 
Co.,  101   Wash.  12,  171  Pac.  1040. 

See   supra,  V,  B,  1. 

Compare,  Liudemann  v.  Rusk,  125 
Wis.  210,  232,  104  N.  W.  119,  holding 
that  a  suit  to  wind  up  the  affairs  in 
which  all  interested  persons  are  par- 
ties, is  not  abated  by  the  expiration 
of  the  statutory  period,  though  the 
corporation  as  such  might  drop  out  of 
the    proceeding. 

[b]  The  corporation  has  a  remedy, 
however,  by  making  an  assignment  of 
its  cause  of  action  to  its  stockholders 
or  to  some  other  person  within  the 
period  allowed  for  winding  up  its  busi- 
ness, and  the  action  can  then  be  car- 
ried on  in  the  name  of  such  assignee 
for  the  benefit  of  its  stockholders. 
Service  I.umb.  Co.  v.  Sumpter  Valley 
E.  Co.,  81  Ore.  32,  149  Pac.  531,  152 
Pac.  262,  15S  Pac.  175.  Procedure  in 
ease  of  n'-signmonts  pendente  lite,  see 
20  Standard  Proe.  968.  See  also  the 
titles,  "Assignments,"  and  "Assign- 
ment for  tlie  Benefit  of  Creditors." 

97.  See  the  statutes,  and  Franklin 
Bank  v.  Cooper,  36  Me.  179,  undor  a 
statute  conferring  express  authority  to 
prosecute  to  fin«l  .iudgment  all  actions 
begun  by  the  corporation  within  the 
limited  period. 

98.  See  the   statutes,  and  Lowe  v. 
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Superior  Court,  165  Cal.  708,  134  Pac. 
190  (the  California  statute  relates  only 
to  actions  against  corporations  dis- 
solved by  non-payment  of  taxes);  Piatt 
V.  Ashman,  32  Hun  (N.  Y.)  230  (under 
a  statute  limited  to  actions  in  favor 
of  corporations) ;  New  York  Marbled 
Iron  Wks.  v.  Smith,  4  Duer  (N.  Y.) 
362,  478. 

Compare,  McCulloch  v.  Norwood,  58 
N.  Y.  562,  distinguished  in  the  Piatt 
case  on  the  ground  that  this  was  an 
action  "against"  a  corporation  and 
there  was  no  statute  applicable  to 
such  actions. 

99.  Lowe  V.  Superior  Court,  165 
Cal.  708,  714,  134  Pac.  190;  Piatt  v. 
Ashman,  32  Hun   (N.  Y.)   230. 

[a]  It  is  not  necessary  that  the 
statutory  trustees  should  be  substituted 
for  the  corporation,  though  there  ia 
no  general  statute  continuing  the  ex- 
istence of  corporations  after  dissolu- 
tion. However,  without  a  doubt,  the 
trustees  may  be  substituted  under  a 
statute  authorizing  the  continuance  ot 
actions  in  case  of  tho  death  or  dis- 
ability of  a  party.  Lowe  v.  Superior 
Court,  165  Cal.  708,  714,  134  Pac.  190. 

1.  Milwaukee  Mutual  Fire  Tns.  Co. 
V.  Sentinel  Co.,  81  Wis.  207,  51  N.  W. 
440,  15  L.  R.  A.  627,  denying  right  to 
substitute  receiver  in  an  action  by  the 
corporation   for  libel.  ^ 

2.  McEae  v.  Kansas  City  Piano 
Co.,  69  Kan.  457,  77  Pac.  94;  Mc-Cul- 
loch  v.  Norwood,  58  N.  Y.  562. 

[a]  A  general  code  section  provid- 
ing (1)  for  a  continuation  of  an  ac- 
tion after  the  death  or  disability  of  a, 
party,  by  or  against  his  representative 
or  successor  in  interest,  probably  ap- 
plies to  the  dissolution  of  corporations 
pendente  lite.    Lowe  v.  Superior  Court, 
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the  corporation's  successor  in  interest.^     Such  person,  when  substi- 
tuted, has  control  over  the  subsequent  conduct  of  the  action.* 

D.     On  Attachments  and  Garnishments.  —  The  dissolution  of  a 
corporation  pending  attachment^  or  garnishment^  proceedings  against 


165  Cal.  708,  134  Pac.  190;  Grossman 
r.  Vivienda  Water  Co.,  150  Cal.  575, 
89  Pac.  335;  McCuUoch  v.  Norwood, 
58  N.  Y.  562,  567.  (2)  There  must  be 
a  substitution  of  parties  under  this 
statute.  Actions  cannot  be  continued 
by  or  against  a  defunct  corporation  in 
its  corporate  name.  Lowe  v.  Superior 
Court,  165  Cal.  708,  131  Pac.  190. 

[b]  Tardy  Motion  for  Substitu- 
tion.— In  Owen  r.  Kellogg,  56  lluu  135, 
10  N.  Y.  Supp.  75,  pending  an  action 
against  a  corporation,  it  was  dissolved 
a  receiver  was  appointed  who  served 
notice  to  creditors  including  the  plain- 
tiff to  present  their  claims.  The  plain- 
tiff presented  no  claim  and  the  assets 
were  distributed.  A  motion  of  the 
plaintiff  for  a  substitution  of  the  re- 
ceiver was  denied  on  the  ground  that 
the  application  came  too  late;  and  as 
the  receiver  is  not  liable  for  the  cor- 
porate debts  the  substitution  would 
throw  upon  him  the  expense  of  the 
litigation    as   there   are   no   assets. 

3.  XT.  S.— Portland  Gold  Mines  Co. 
V.  Stratton's  Independence,  196  Fed. 
714.  Minn. — Gulledge  Bros.  Lumber 
Co.  i;.  Wenatchee  Land  Co.,  115  Minn. 
491,  132  N.  W,  992.  N.  Y.— Mutual 
Brew.  Co.  v.  New  York  &  C.  P.  Ferry 
Co.,  16  App.  Div.  149,  45  N.  Y.  Supp. 
101. 

[al  Trustees.— When  the  property 
of  a  corporation  is  vested  in  its  trus- 
tees, actions  commenced  by  it  must 
bo  revived  in  favor  of  its  trustees,  if 
revived  at  all.  Gulledge  Bros.  Lumb. 
Co.  r.  Wenatchee  Land  Co.,  115  Minn. 
491,  132  N.  W.  992,  under  statute  of 
Washington. 

fbl  If  a  permanent  receiver  Is  ap- 
pointed (1)  ho  bocomes  its  successor 
injnterost  and  is  profiorly  substituted 
as  a  party  in  place  of  the  corporation. 
Mutual  Brew  Co.  r.  New  York  &  C.  V. 
Ferry  Co.,  16  App.  Div.  149,  45  N.  Y. 
Supp.  ini.  See  also  Houston  v.  Red- 
wine,  85  Ga.  130.  11  S.  F.  662.  (2) 
The  court  appointing  a  pornianent  re- 
ceiver may  direft  him  to  appear  in 
pending  suits  in  tlio  .statn  or  in  an- 
other  state   when    the    statute   permits 


the  continuance  or  revivor  against 
such  a  representative,  but  not  other- 
wise. In  re  People's  Surety  Co.,  82 
Misc.  518,  144  N.  Y.  Supp.  131. 

[c]  Purchaser  of  Corporate  Prop- 
erty.— Under  the  rule  that  an  action 
must  be  revived  against  those  who  ac- 
quire, by  operation  of  law  or  other- 
wise, an  interest  in  the  subject  matter 
of  an  action,  an-  action  of  trover  for 
the  value  of  ore  converted  cannot  be 
revived  against  a  company  which  pur- 
chases the  property  of  a  corporation 
defendant  on  dissolution  but  which 
does  not  obtain  the  ore  or  its  proceeds 
or  its  value.  Portland  Gold  Min.  Co. 
r.  Stratton's  Independence,  196  Fed. 
714. 

4.  Eelfe  r.  Pundle,  103  U.  S.  222, 
26  L.  ed.  337. 

[a]  Right  to  Remove. — A  statutory 
liquidator  on  being  substituted  as  a 
party  to  a  pending  action  against  a 
corporation  may  remove  it  to  the  fed- 
eral courts  if  it  is  one  which  is  so 
removable.  Relfe  v.  Bundle,  103  U. 
S.  222,  26  L.  ed.  337. 

5.  Ala.-^Paschall  v.  "Whitsett,  11 
Ala.  472.  Conn. — Morgan  r.  New  York 
Nat.  Bldg.  &  L.  Assn.,  73  Conn.  151, 
46  Atl.  877;  Wilcox  r.  Continental  L. 
Ins.  Co.,  56  Conn.  468,  16  Atl.  244. 
Me.— Bowker  r.  Ilil],  60  Me.  172.  Pa. 
Farmers'  &  Mechanics'  Bank  r.  Little, 
8  Watts  &  S.  207,  42  Am.  Dec.  293; 
Frailey  v.  Central  Fire  Ins.  Co.,  9 
Phila.  219. 

Compare,  t*eople  r.  Mutual  Ben.  Life 
Assn.,  86  Ilun  219,  33  N.  Y.  Supp.  191, 
67  N.  Y.  St.  24,  liolding  that  in  order 
to  maintain  an  attachment  lien  npon 
the  assets  of  a  corporation,  such  lien 
must  exist  prior  to  the  entry  of  judg- 
ment   of  dissolution. 

But  see  liindell  v.  Benton,  G  Mo.  361; 
Krugcr  r.  Bank  of  Commerce,  123  N. 
C.  16,  31  S.  F.  270. 

Death  of  party  as  an  abatement  of 
an  attachment,  see  3  Standard  I'roc. 
811. 

6.  Walters  v.  Western  &  A.  B.  Co., 
69  Fod.  679.  Contra,  Lindoll  r.  Boa- 
ton,  6  Mo.  361. 
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it,  nlmto  tlio  procofdinp:,  unless  statute  provisos  otliorwiso,'  or  eontiti- 
uos  tlio  oxistoiuT  of  llu'  c'ori)oration.^  Unilor  the  latter  sort  of  statute, 
however,  the  appointment  of  a  receiver  by  a  jmljj;nient  of  dissolution 
does  not,  aecordinjr  to  some  authorities,  destroy  the  lien  of  attach- 
ments acquired  previous  to  the  filincr  of  the  bill  for  dissolution,  though 
the  right  to  enforce  them  is  suspended  pending  the  proceedings." 

E.  On  Judgment  and  Exect^tion,  —  In  the  absence  of  statute, 
there  can  be  no  valid  judgment  in  favor  of^°  or  against"  a  dissolved 
corporation.  And  in  ease  of  dissolution  after  a  judgment  and  before 
execution  in  favor  of  or  against  a  corporation,  no  execution  can  be 
issued.^-  But  where  the  dissolution  occurs  after  levy,  the  rule  that 
the  death  of  a  defendant  after  levy  of  execution  does  not  affect  the 
lien  acquired  by  the  levy  or  prevent  a  sale,  applies.^^  A  scire  facias  on 
a  judgment  rendered   before   dissolution  cannot  be   brought  there- 


7.  See  the  statutes. 

8.  Life  Assn.  of  America  v.  Fas- 
sett,  102  111.  315,  324;  Cobb  v.  Camden 
Sav.  Bank,  106  Me.  178,  76  Atl.  667, 
20  Ann.  Cas.  547.  But  see  Bowker  v. 
Hill,  60  Me.  172;  Read  v.  Frankfort 
Bank,  23  Me.  318. 

9.  Bisbee  v.  Mt.  Battie  Mfg.  Co., 
107  Me.  185,  77  Atl.  778;  Cobb  v.  Cam- 
den Sav.  Bank,  106  Me.  178,  76  Atl. 
667,  20  Ann.  Cas.  547.  But  see  Life 
Assn.  of  America  v.  Fassett,  102  111. 
315,  324,  holding  the  company,  not- 
withstanding a  decree  of  dissolution, 
would  be  regarded  as  still  existing  for 
the  purposes  of  enforcing  the  attach- 
ment lien,  by  proceeding  to  judgment 
and  execution. 

[a]  Enforcement  of  Lien. — The  title 
of  the  receiver  relates  back  to  the 
commencement  of  the  dissolution  pro- 
ceedings so  as  to  suspend  the  right  of 
creditors  with  notice  to  enforce  the 
lien  of  attachments  previously  ac- 
quired from  the  time  of  the  filing  of 
the  bill.  The  lien  is  not  destroyed, 
and  there  are  various  ways  in  which 
the  priority  acquired  can  be  preserved. 
By  leave  of  court,  the  creditor  can 
sell  on  execution  in  the  statutory  way. 
This  leave  is  discretionary.  Or  the 
court  can  order  a  sale  subject  to  the 
lien  and  leave  him  to  enforce  it.  Or, 
he  can  intervene  in  the  proceedings, 
and  the  court,  in  making  distribution 
of  the  fund,  can  declare  and  enforce 
his  priority,  by  causing  the  fruits  of 
the  lien  to  be  paid  to  him.  At  any 
rate  it  is  for  the  court  having  posses- 
sion of  the  estate  to  adjudicate  upon 
the    validity    of    the   lien,    its   amount 
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and  its  stage  of  priority.  Oobb  v. 
Camden  Sav.  Bank,  106  Me.  178,  186, 
76  Atl.  667,  20  Ann.  Cas.  547. 

10.  Judgments  in  favor  of  dead  per- 
sons, see  14  'Standard  Proc.   786. 

11.  See  5  Standard  Proc.  669;  14 
Standard   Proc.    786. 

Judgments  against  deceased  persons, 
see  14  .Standard  Proc.  782. 

[a}  Vacation  of. — (1)  An  action  to 
vacate  a  judgment  against  a  corpora- 
tion on  the  ground  that  it  was  dis- 
solved before  the  rendition  of  the 
judgment  cannot  be  maintained  by  the 
defunct,  corporation,  as  it  has  no  capac- 
ity to  sue.  Muscatine  Turn  Verein 
v.  Funek,  18  Iowa  469.  (2)  But  the  stock- 
holders may  move  to  vacate  a  judgment 
rendered  against  a  corporation  after 
its  dissolution.  Crossman  v.  Vivienda 
Water  Co.,  150  Cal.  575,  89  Pac.  335; 
136  Cal.  571,  69  Pac.  220. 

fb]  But  the  statutory  trustees  may 
confess  judgment  against  the  corpora- 
tion under  a  statute  continuing  the 
corporate  existence.  Henriod  i;.  East 
Tintie  Dev,  Co.    (Utah),  173  Pac.  134. 

12.  Mav  r.  State  Bank,  2  Rob.  (41 
Va.),  56,  40  Am.  Dec.  726. 

The  dissolution  of  a  corporation  ex- 
tinguishes a  judgment  in  its  favor. 
Seo   5   Standard   Proc.   669. 

Issuance  of  execution  after  death  of 
a  party,  see  15  Standard  Proc.  764, 
767. 

13.  Boyd  V.  ■Frankinson,*92  Fed.  49, 
34  C.  C.  A.  197.  See  also  Havs  v.  Ly- 
coming Fire  Tns.  Co.,  99  Pa.  621. 

Where  a  Party  Dies. — See  16  Stand*- 
ard  Proc.  180;  15  Standard  Proc.  920. 
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after."    But  where  the  judgment  is  assigned  before  dissolution,  the 
assignee  may  enforce  it  thereafter,^^ 

F.  On  Appeal,  and  Error.  —  A  corporation  has  no  capacity,  after 
its  dissolution,  to  prosecute  an  appeal,^^  unless  authorized  by  statute," 
except  from  a  judgment  declaring  a  forfeiture.^^  In  case  of  dissolu- 
tion of  a  corporation  pending  an  appeal  or  writ  of  error,  the  appeal 
must  abate,"  unless  its  rights  in  the  controversy  have  been  assigned 
before  the  dissolution.^^  And  the  writ  of  error  against  it  must  be 
dismissed,^^-  though  it  has  been  held  that  the  stockholders  may  be  sub- 
stituted as  parties.22 

G.  On  Actions  by  and  Against  Others  Than  the  Corporation. 
Choses  in  action  assigned  by  a  corporation  may  be  sued  on  by  the 
assignee,  notwithstanding  the  subsequent  dissolution  of  the  corpora- 
tion.23  And  an  action  against  directors  to  enforce  statutory  liabili- 
ties does  not  abate  upon  the  dissolution  of  the  corporation.^* 

V.  WINDING  UP  AFTER  DISSOLUTION.  —  A.  General 
Statement.  —  It  is  now  recognized  everywhere  that  upon  the  dissolu- 
tion of  a  trading  corporation,  its  property  neither  reverts  to  its  grant- 


14.  Mumma  v.  Potomac  Co.,  8  Pet. 
(U.  S.)  281,  8  L.  ed.  945;  Howe  v.  Rob- 
inson, 20  Fla.  352. 

Scire  facias  to  revive  judgments 
generally,  see  16  Standard  Proc.  512, 
and  see  also  the  title,  "Scire  Facias." 

15.  Enforcement  by  assignee,  see  5 
Standard   Proc.   669. 

16.  Corsicana  Transit  Co.  v.  Walton, 
(Tex.  Civ.  App.)  189  S.  W.  307. 

17.  See  the  statutes,  and  Eau  Claire 
Canning  Co.  -17.  Western  Brokerage  Co., 
213,  111.  561,  73  N.  E.  430;  Singer  & 
Talcott  Stone  Co.  V.  Hutchinson,  176 
111.  48,  51  N.  E.  622. 

[al  Where  a  statute  continues  the 
existence  of  a  disabled  corporation  (1) 
for  a  limited  time  for  the  purpose  of 
bringing  suit,  and  for  an  indefinito 
time  for  the  purpose  of  being  sued,  the 
corporation  may  sun  out  a  writ  of 
error  from  a  .iudgment  against  it  after 
the  expiration  of  such  time,  despite 
the  fact  that  the  suing  out  of  a  writ 
of  error  is  the  commencement  of  a  new 
suit,  a'nd  the  fact  that  the  time  limited 
for  commencing  suits  has  expired.  The 
reason  is  that  its  rights  are  conserved 
the  same  as  the  rights  of  other  parties 
and  the  practice  act  provides  that 
"any  party"  may  prosecute  writ  of 
error.  Singer  &  Talcott  Stone  Co.  v. 
Hutchinson,  176  111.  4H,  .'52.  51  N.  E. 
622.  (2)  A  statute  providing  that  no 
ponding  action  against  a  corporation 
shall  abate  by  its  dissolution  gives  the 
right   to  continue  the  defense  as  well 


as  the  prosecution  of  suits  against  a 
corporation  in  its  corporate  name. 
And  the  right  of  defense  includes  the 
right  of  appeal  in  the  corporate  name. 
Brandon  v.  Umpqua  Lumb.  &  T.  Co., 
166  Cal.  322,  136  Pac.  62. 

18.  See  supra,  II,  K,  5,  d,  (X). 

19.  Cunkle  v.  Interstate  R.  Co.,  54 
Kan.  194,  40  Pac.  184;  Rider  i;.  Nelson 
&  Albermarle  Union  Factory,  7  Leigh 
(34  Va.)   154,  30  Am.  Dec.  495. 

Effect  of  death  of  paxty  pending  ap- 
peal, see  2  Standard  Proc.  230,  and  the 
title,  "Survival." 

20.  Bank  of  Alexandria  i?.  Patton, 
1   Rob.   (40  Va.)   499,  528. 

[a]  On  proof  of  the  assignment, 
the  appellate  court  may  permit  the 
case  to  proceed  without  noticing  the 
dissolution  on  the  record.  Bank  of 
Alexandria  v.  Patton,  1  Rob.  (40  Va.) 
499,  528. 

21.  Venable  Bros  v.  Southern  Gran- 
ite Co.,  135  Ga.  508,  69  S.  E.  822,  33 
L.  R.  A.  (N.  S.)  446;  Logan  v.  West- 
ern &  A.  R.  Co.,  87  Ga.  533,  13  S.  E. 
.116. 

22.  Service  Lumb.  Co.  r.  Sumpter 
Valley  R.  Co.,  81  Ore.  32,  44,  149  Pac. 
531,  152  Pac.  262,  158  Pac.  175. 

23.  Moultrie  r.  Smiley,  10  Ga.  289, 
311;  Bank  of  Alexandria  r.  Patton,  1 
Kob.    (V)    Va.)    V.V.),    52«. 

Action  by  assignee  of  judgment,  see 
5   Standard    Proc.   06!>. 

24.  Moultrie  v.  Smiley,  16  Ga.  289. 
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ors  nor  escheats  to  tlio  state,  but  belontrs,  after  the  payment  of  its 
debts,  to  those  wlio  -were  stoekhoblers  at  tlie  date  of  dissolution.^"  Upon 
tlie  dissolution  of  a  business  corporation  then,  in  any  of  the  methods 
already  diseussed,-"  it  becomes  necessary  to  wind  up  its  all'airs,  to 
collect  its  assets.  ]iay  its  obligations  and  distribute  the  surplus,  if  any, 
anuuiir  the  stockholders.-' 

"Wliile  it  is  the  policy  of  some  statutes  to  strip  the  corporation  of 
its  franchises  and  distribute  its  property  in  a  single  equitable  action,-^ 
under  other  statutes,  the  collection  of  the  assets,  the  payment  of  the 
debts  and  tlie  distribution  of  the  property  of  a  corporation  must  be 
had  in  independent  proceedings  subsequent  to  its  dissolution.-"  In 
the  absence  of  statute  providing  otherwise,  the  distribution  of  the  cor- 
porate assets  is  not  had  in  the  action  at  law  in  which  the  forfeiture 
is  declared,^"  for,  it  has  been  held,  the  state  has  no  interest  in  the  cor- 
porate assets  or  debts;  its  functions  in  the  action  cease  with  the  .iudg- 
ment  of  forfeiture.^^  This  must  be  done  through  the  instrumentality 
of  a  proceeding  in  equity,^-  or  in  such  other  methods  as  the  statutes 
may  provide  for.^^ 

A  statute  which  provides  that  the  court  must  decree  a  dissolution 
and  the  winding  up  of  the  corporate  affairs  and  the  distribution  of  its 
assets  does  not  declare  that  such  winding  up  and  distribution  shall  be 
under  tlie  direction  of  the  court  or  of  any  court,  but  merely  that  its 
affairs  shall  be  wound  up  and  its  effects  distributed.^'' 

B.  Proceedings  in  Equity.  —  Since  the  assets  of  corporations  are 
regarded  in  equity  as  a  trust  fund  for  the  benefit  of  ereditors,^^  courts 
of  equity  by  virtue  of  their  jurisdiction  over  trusts,^*^  have  inherent 
jurisdiction  of  a  bill  or  suit  to  wind  up  the  affairs  of  a  dissolved  cor- 
poration, and  distribute  its  assets.^^  Upon  the  dissolution  of  corpora- 
tions, therefore,  unless  some  statute  prescribes  the  mode  of  winding  up 


25.  See  supra,  IV,  A. 

26.  See   supra,   II. 

27.  See  In  re  French,  181  App.  Div. 
719,  IGS  N.  Y.  Supp.  988,  998;  People 
V.  Murray  Hill  Bank,  10  App.  Div.  328, 
41  N.  Y.  Supp.  804,  26  Civ.  Proc.  1,  75 
N.  Y.  St.  1203;  Billmyer  Lumb.  Co.  ■«. 
Merchants'  Coal  Co.,  66  W.  Va»  696, 
66  S.  E.  1073. 

28.  Pierce  v.  Old  Dominion  Copper 
Min.  &  Smelt.  Co.,  67  N.  J.  Eq.  399, 
58  Atl.  319. 

29.  See  infra,  V,  C. 

30.  See   supra,  II,   K,   5,   d,    (VIIT). 

31.  State  Inv.  &  Ins.  Co.  v.  Superior 
Court,  101  Cal.  135,  148,  35  Pac.  549. 
See  Gallagher  v.  Asphalt  Co.,  65  N.  J. 
Eq.  258,  251,  55  Atl.  259. 

32.  See  infra,  V,  B. 

33.  See  infra,  V,  O. 

34.  State  Inv.  &  Ins.  Co.  v.  Superior 
Court,    101    Cal.    135,   35   Pac.   549. 

35.  See   supra,   IV,  A. 
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36.  See     the     title,     "Trusts     and 
Trustees." 

37.  U.  S. — Bacon  v.  Robertson,  18 
How.  4S0,  15  L.  ed.  499;  Curran  v 
State,  15  How.  304,  311,  14  L.  ed.  705 
Stearns  Coal  &  Lumb.  Co.  v.  Van  Win 
kle,  221  Fed.  590,  137  C.  C.  A.  314 
Cal. — Havemeyer  v.  Superior  Court,  84 
Cal.  327,  362,  24  Pac.  121,  18  Am.  St 
Rep.  192,  10  L.  R.  A.  627.  Ga.— liar 
proves  V.  Chambers,  30  Ga.  580.  Mich 
Browrn  v.  Mesnard  Min.  Co.,  105  Mich 
653,  63  X.  W.  1000;  Stamm  v.  North 
western  Mut.  Ben.  Assn.,  65  Mich.  317 
32  N.  W.  710.  Pa.— See  In  re  Titus^ 
ville  Oil   Exchange,   10   Pa.   Super.  496 

[a]  In  Pennsylvania,  since  the  stat 
ute  of  1836  conferring  equity  jurisdic 
tion  on  the  court  of  common  pleas, 
and  the  statute  of  1S56  providing  for 
an  application  to  the  equity  jurisdic- 
tion of  such  court  for  dissolution,  and 
for  a  distribution  of  the  corporate  as- 
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tlie  affairs  of  dissolved  corporations,^^  recourse  must  be  had,  for  the 
protection  of  the  rights  of  creditors  and  stockholders,  to  the  ordinary 
and  established  remedies  of  courts  of  equity  for  the  enforcement  of 
trusts  upon  property  which  are  left  without  a  trustee  entitled  to  hold 
and  dispose  of  it.^^ 

This  jurisdiction  of  courts  of  equity  may  be  invoked  by  a  creditor*® 
or  by  a  stockholder.'*^  If  the  trust  estate  has  been  liquidated,  and  the 
interests  of  the  stockholders  ascertained,  any  stockholder  may  sue  for 
his  alicjuot  share  without  joining  the  others.'*-  But  if  this  has  not  been 
done,  the  stockholders  are  proper,*^  and,  according  to  some  authori- 
ties, necessary*'*  parties  to  a  bill  by  a  stockholder  for  an  accounting  and 
distribution.  If  the  stockholders  are  numerous  and  it  is  impracticable 
to  join  them,  some  may  sue  on  behalf  of  all.*^  Since  such  an  action  by 
a  stockholder  is  on  behalf  of  all  the  stockholders,  a  statute  is  not  un- 
constitutional which  does  not  make  all  stockholders  necessary  par- 
ties,*" or  provide  for  notice  to  them,  other  than  by  publication.*''  In 
a  suit  by  a  creditor  to  wind  up  the  affairs  of  a  dissolved  corporation, 


sets,  there  is  no  doubt  that  courts  of 
equity  have  ample  power  to  provide 
for  the  distribution  of  the  assets  of 
dissolved  corporations.  In  re  Titus- 
ville  Oil  Exchange,  10  Pa.  Super.  496. 

As  to  a-Dpointment  of  receivers,  see 
infra,  V,  D. 

[b]  A  suit  of  this  character  is  dis- 
tinct from  a  suit  for  a  dissolution,  and 
the  power  of  efjuity  to  dissolve  a  cor- 
poration is  not  involved.  Brown  v. 
Mesnard  Min.  Co.,  105  Mich.  653,  63 
N.   W.   1000. 

Eight  to  a  trial  by  jury,  see  16 
Standard    Proc.    90S. 

38.  As  •to  statutory  methods  of 
winding  up  corporations,  see  infra,  V, 
C. 

39.  Nelson  r.  TTubbard,  96  Ala.  239, 

245,  11  So.  42S,  17  L.  R.  A.  375.  Soc 
Exchange    Bank    v.    Bailey,    29    Okla. 

246,  116  Pac.  812,  39  L.  R.  A.  (N.  S.) 
1032. 

40.  Utah.— Passow  &  Sons  r.  Weth- 
erbee,  50  Utah  243,  167  Pac.  350.  W. 
Va.— Stiles  t:  Laurel  Fork  Oil  Co.,  47 
W.  Va.  838,  35  S.  E.  986;  Law  v. 
Rich,  47  W:  Va.  634.  35  S.  E.  858,  un- 
der statute.  Wis.— Smith  v.  Dixon,  150 
"Wis.  no,  135  N.  W.  841;  So<'ring  r. 
Black,   140   Wis.   413,   122   N.   W.   1055. 

fn]  'Whether  a  simple  contract 
creditor  cnn  bring  the  action,  .sec  Seer- 
ing  V.  Black,  140  Wis.  413,  122  N.  W. 
1055,   query. 

41.  U.  S. — Mason  v.  Pewabic  Min. 


Co.,  133  U.  S.  50,  10  Sup.  Ct.  224,  33 
L.  ed.  524.  Conn. — Cogswell  v.  Second 
Nat.  Bank,  76  Conn.  252,  260,  56  Atl. 
574.  la. — 'Stewart  v.  Pierce,  116  Iowa 
733,  750,  89  N.  W.  234.  Mich.— Brown 
r.  Mesnard  Min.  Co.,  105  Mich.  653, 
63  N.  W.  1000.  Teiin.— Insurance  Co. 
r.  Dunscomb,  108  Tenn.  724,  69  S.  W. 
345.  "W.  Va. — Crumlish  's  Admr.  v. 
Slienandoah  Val.  R.  Co.,  28  W.  Va. 
623,  634.  Wis.— Seering  v.  Black,  140 
Wis.  413,   122  N.  W.   1055. 

[a]  Stockholders  after  dissolution 
are  simply  deferred  creditors  of  the 
corporation,  and  as  such  they  have  the 
same  right  to  sue  for  the  protection 
of  their  rights  in  the  corporation  and 
tlie  administration  of  the  assets  as  any 
other  creditor.  Crumlish 's  Admr.  V. 
Shenandoah  Val.  R.  Co.,  28  W.  Va. 
623,  628. 

42.  Bacon  r.  Robertson,  18  ITow. 
(U.  S.)  480,  15  L.  ed.  499 

43.  Bacon  v.  Robertson,  18  TTovr. 
(U.  S.)  480,  15  L.  ed.  499. 

44.  Styles  r.  Laurel  Fork  O.  Sc  C. 
Co.,  45   W.   Va.  374,  32   S.   E.  227. 

45.  Bacon  v.  Robertson,  18  ITow. 
(V.  S.)  480,  15  L.  cd.  499;  Stvlos  v. 
Laurel  Fork  O.  &  0.  Co.  45  W.  Va. 
374,  32  S.  E.  227.  See  generally  the 
title   "Parties." 

46.  Brown  v.  Mesnard  Min.  Co.,  105 
Mich.   653,   63   N.   W.   1000. 

47.  Brown  r.  Mesnard  Min.  Co.,  105 
Mich.  663,  63  N.  W.  1000. 
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tlie  stooklioldors  nro  iioocssnry  parties,  hooansc  tlioy  have  shares  in  the 
surplus. ■''* 

The  pK^ndinirs  must  eonforin  to  the  c;eneral  rules  povernin<:]f  ph^ad- 
intrs  in  e<iuity.^''  The  suit  l)ein{?  for  the  relief  of  hoth  creditors  and 
stoekhohlers,  shoukl  adjudicate  the  respective  rights  of  all.°° 

C.  Prockkhings  Under  Statute.  —  1,  In  General.  —  In  most,  if 
not  all,  states,  statutes  have  been  enacted  which  make  provision  for 
the  windinj;  up  of  dissolved  corporations.^^  These  statutes  though 
jiassed  with  tiie  one  object,  that  of  expediting  and  cheapening  the 
means  of  transferring  to  the  stockholders  of  a  defunct  corporation 
their  full  share  of  its  surjilus  assets,  differ  as  to  the  method  of  accom- 
])lishing  that  result.^-  Some  provide  a  means  of  settlement  M'ithout 
the  intervention  of  a.  court,  unless  such  intervention  is  specially  in- 
voked,^^  whereas  others  provide  for  a  settlement  under  direction  of 
a  court  in  all  cases.^'* 

Illustrative  of  the  first  class  of  statutes,  in  many  states  it  is  pro- 
vided that  the  existence  of  dissolved  corporations  is  continued,  usually 
for  a  limited  time,  to  enable  them  to  wind  up  and  settle  their  affairs.'" 


48.  Stiles  r.  Laurel  Fork  0.  &  C. 
Co.,  47  W.  Va.  838,  847,  35  S.   E.  986. 

49.  See  the  titles,  "Bills  and  Ans- 
wers; "  " Cross-Bills; ' '  "Pleas  in  Eq- 
uity;" and  other  titles  dealing  with 
particular    phases    of    pleading. 

[a]  Amendment. — Xon  jurisdictional 
defects  in  the  bilj  may  be  amended. 
Browu  V.  Mesnard  Min.  Co.,  105  Mich. 
C53,  63  N.  W.   1000. 

[b]  Cross-Bill. — In  a  -winding  up 
suit  brought  by  a  trustee,  a  cross-bill 
to  recover  misappropriated  assets  may 
be  filed.  Lindemann  v.  Kusk,  125  Wis. 
210,  104  N.  W.  119. 

50.  Stiles  f.  Laurel  Fork  0.  &  C. 
Co.,  47  W.  Va.  838,  35  S.  E.  986. 

51.  See  the  statutes,  and  Stijes  v. 
Laurel  Fork  0.  &  C.  Co.,  47  W.  Va. 
83 S,  35  S.   E.   986. 

As  to  banks,  see  4  Standard  Proc 
47. 

52.  Compare  the  statutes. 

53.  Havemeyer  v.  Superior  Court, 
84  Cal.  327,  367,  24  Pac.  121,  18  Am. 
St.  Rep.  192,  10  L.  R.  A.  627,  see  infra, 
V,  C.  5. 

54.  See  Havemever  v.  Superior 
Court,  84  Cal.  327,  368,  24  Pac.  121, 
18  Am.  St.  Rep.  192,  10  L.  R.  A.  627, 
referring  to   the  statute  of  New  York. 

55.  U.  S. — Mason  v.  Pewabic  Min. 
Co.,  66  Fed.  .391,  13  C.  C.  A.  532  (un- 
der Michigan  practice);  General  Elec- 
tric Co.  f.  West  Asheville  Imp.  Co., 
73  Fed.  386  (under  North  Carolina 
practice);     Olmstead     v.    Distilling     & 
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Cattle-Feeding  Co.,  73  Fed.  44  (under 
Illinois  practice.)  Corm. — Cogswell  v. 
Second  Nat.  Bank,  76  Conn.  252,  260, 
56  Atl.  574,  under  22  U.  S.  St.  at  L.  p. 
164  relating  to  national  banks.  111. — 
Wheeler  v.  Pullman  Iron  &  Steel  Co., 
143  111.  197,  204,  32  N.  E.  420,  17  L. 
R.  A.  818;  Life  Assn  of  America  v. 
Fassett,  102  111.  315;  Hill  v.  Gruell,  42 
111.  App.  411.  Ind. — Ilerron  v.  Vance, 
17  Ind.  595.  la. — Wisconsin  &  Arkan- 
sas Lumb.  Co.  V.  Cable,  159  Iowa  81, 
140  N.  W.  211;  Muscatine  W.  R.  Co. 
V.  Horton,  38  Iowa  33;  Muscatine 
Turn  Verein  v.  Funck,  18  Iowa  469. 
Ky. — Castle's  Admr.  v.  Acrogen  Coal 
Co.,  145  Ky.  591,  140  S.  W.  1034. 
Mass. — Foster  v.  Essex  Bank,  16  Mass. 
245,  8  Am.  Dec.  135.  Minn.— Kalk- 
hoff  t".  Nelson,  60  Minn.  284,  62  N.  W. 
332.  N.  J.— Hould  v.  John  P.  Squire 
&  Co.,  81  N.  J.  L.  103,  79  Atl.  282; 
Grey  v.  Newark  Plank  Road  Co.,  65 
N.  J.  L.  603,  48  Atl.  557.  N.  Y.— 
Cunningham  r.  Glauber,  133  App.  Div, 
10,  117  N.  Y.  Supp.  866,  under  §  221, 
subd.  3  of  the  Gen.  Corporation  Law 
of  1909.  N.  C— Heggie  v.  People's 
Bldg.  &  L.  Assn.,  107  N.  C.  581,  12  S. 
E.  275;  Von  Glahn  v.  De  Rosset,  81  N. 
C.  467.  Ore. — Service  Lumb.  Co.  v< 
Sumpter  A^allov  R.  Co.,  81  Ore.  32,  149 
Pac.  531,  152  Pac.  262,  158  Pac.  175. 
Wis. — Lindeman  v.  Rusk,  125  Wis.  210, 
104  N.  W.  119. 

As   affecting   power  to   sue   and  bo 
sued,  see  supra,  IV,  B,  1. 
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In  addition  thereto,  it  is  sometimes  provided  that  the  board  of  direct- 
ors or  trustees  shall  be  statutory  trustees  of  the  creditors  and  stock- 
holders of  the  dissolved  corporation,  with  full  power  to  settle  its  af- 
fairs, unless  some  other  person  or  persons  be  appointed  by  a  court  of 
competent  jurisdiction.^^  Some  statutes,  without  continuing  the  cor- 
porate existence,  merely  provide  that  the  directors  shall  be  trustees, 
unless  other  persons  are  appointed."  Some  provide  for  a  liquid- 
ator.^^ In  some  states,  a  permanent  receiver  is  appointed  in  the  final 
judgment  of  dissolution.^^ 

These  statutes  are  not  universal  in  their  application.  Wliile  some 
relate  to  voluntary  as  well  as  involuntary  dissolutions,^^  others  relate 
only  to  dissolution  in  some  particular  manner.^^     Furthermore  some 


Application  of  statute  to  foreign  cor- 
porations, see  infra,  VIII,  B,  2. 

56.  See  the  statutes,  and  the  fol- 
lowing: U.  S. — L.  Bucki  &  Son  Lumb. 
Co.  V.  Atlantic  Lumb.  Co.,  128  Fed. 
332,  63  C.  C.  A.  62.  N.  J.— Hould  v. 
Squire  &  Co.,  81  N.  J.  L.  103,  79  Atl. 
282.  N.  Y. — See  Cunningham  v.  Glau- 
ber, 133  App.  Div.  10,  117  N.  Y.  Supp. 
866.  But  see  present  law  of  New 
York.  N.  C. — Ileggie  v.  People's  Bldg. 
&  L.  Assn.,  107  N.  C.  581,  12  S.  E. 
275. 

57.  U.  S.— Barker  v.  Edwards,  259 
Fed.  484,  170  C.  C.  A.  460  (under  Mon- 
tana practice);  American  Ice  Co.  v. 
Pocono  Spring  Water  lee  Co.,  165  Fed. 
714,  (under  Pennsylvania  practice); 
Adams  r.  Kehlor  Milling  Co.,  35  Fed. 
433,  under  Missouri  practice.  Cal. — 
Grossman  v.  Vivienda  Water  Co.,  150 
Cal.  57.5,  580,  89  Pae.  335;  Havemeyer 
V.  Superior  Court,  84  Cal.  327,  365,  24 
Pae.  121,  18  Am.  Pt.  Rep.  192,  10  L. 
R.  A.  627.  Idaho.— Rowe  v.  Stevens, 
25  Idaho  237,  137  Pae.  159.  Kan.— 
Paola  Town  Co.  v.  Krutz,  22  Kan.  725. 
Mo.— Bradley  v.  Reppcll,  133  Mo.  545, 
552,  32  S.  W.  645,  34  S.  W.  341,  54 
Am.  St.  Rep.  685.  Tenn.— State  v. 
Bank  of  Tennessee  5  Baxt.  101.  Tex. 
Lyons-Thomas  Hdw.  Co.  v.  Perry  Stove 
Mfg.  Co.,  86  Tex.  143,  24  S.  W.  16; 
Lakeside  Irr.  Co.  v.  BufTington  (Tex. 
Civ.  App.),  168  S.  W.  21;  San  Antonia 
Gas  Co.  V.  State,  22  Tex.  Civ.  App.  118, 
54  S.  W.  289.  Waah.— Conlan  v.  Oudin, 
49  Wash.  240,  94   Pae.   1074. 

fal  Such  statutes  do  not  have  the 
effect  of  continuing  the  existence  of 
the  corporation  so  a.s  to  render  it  cap- 
able of  defending  actions  in  its  cor- 
porate name.  Lowe  v.  Superior  Court, 
165    Cal.  708,   134  Pae.   190;   Crosaman 


r.    Vivienda   Water    Co.,    150    Cal.   575, 
89  Pae.   335. 

58.  Relfe  r.  Rundle,  103  TJ.  S.  222, 
26  L.  ed.  337. 

59.  See  supra,  II,  K,  5,  d,  (VIII). 
As  to  receivers,  see  infra,  V,  D. 

60.  Crossman  f.  Vivienda  Water 
Co.,  150  Cal.  575,  89  Pae.  335;  Have- 
meyer V.  Superior  Court,  84  Cal.  327, 
366,  24  Pae.  121,  18  Am.  St.  Rep.  192, 
10  L.  R.   A.   627. 

[a]  A  statute  providing  for  the 
winding  up  of  corporations  "whose 
charters  may  have  expired,"  will  be 
construed  to  include  all  corporations 
whose  corporate  existence  comes  to  an 
end  by  any  means  whatever.  Amer- 
ican Ice  Co.  t:  Pocono  Spring  Water 
Ice   Co.,   165   Fed.    714. 

61.  Board  of  Councilmen  of  Frank- 
fort V.  Deposit  Bank,  120  Fed.  1G5 
(under  Kentucky  statute);  Heggie  V. 
People's  Bldg.  &  L.  Assn.,  107  N.  C. 
581,  592,  12  S.  E.   275. 

fa]  Statutes  Applicable  to  Volun- 
tary Dissolutions  Only. — Del. — Town- 
send  r.  Delaware  Clue  Co..  103  Atl. 
576.  la. — Wisconsin  &  Arkansas  Lumb. 
Co.  V.  Cable,  159  Iowa  81,  140  N.  W. 
211;  State  v.  Fidelity  L.  &  T.  Co.,  113 
Iowa  439,  85  N.  W.  638,  the  statute 
is  limited  to  the  termination  of  the 
corporate  existence  by  the  expiration 
of  its  charter  and  by  a  voluntary  dis- 
solution. Tex. — San  Antonio  Gas  Co. 
V.  State,  22  Tex.  Civ.  App.  118,  54  S. 
W.  289,  the  statute  relates  to  dissolu- 
tions not  forfeitures.  Wash. — Conlan 
V.   Ondin,  40   Wash.   240,   01    Pae.   1074. 

[hi  Involuntary  Dissolution. — In  a 
statute  providing  for  the  continiied  ex- 
istence of  corporations  "whose  char- 
ters shall  expire  by  their  own  limita- 
tion,   or   shall    be    annulled    by    forfei- 
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statutes  npply  only  to  spoeifiod  olnssos  of  corporations."' 

2.  Effect  of  Statutes  on  Inherent  Jiu-isdiction  of  Equity.  —  There 
is  a  I'ontlic't  of  authority  as  to  whetlier  statutes  jirovidiu'r  for  tlie  wind- 
iu^iT  up  of  corporations  after  dissohition  deprive  courts  of  equity  of 
their  iuliercnt  jurisdiction  in  such  cases.  "While  some  courts  hold  that 
jurisdiction  of  equity  is  ousted,"^  the  weicfht  of  authority  is  to  the 
effect  that  equity  retains  its  jurisdiction,"'  and  that  resort  thereto  is 
merely  prevented  unless  some  necessity  therefor  is  shown.^' 

3.  Construction  of  Statutes.  —  Statutes  relating  to  the  winding  up 
of  corporations  are  remedial  and  will  be  liberally  construed."" 

4.  Where  Corporate  Existence  Is  Continued.  —  a.  In  General. 
"When  the  existence  of  a  corporation  is  continued  after  its  dissolution, 
the  corporation  itself  becomes  the  trustee  for  the  purpose  of  winding 
up  its  affairs,"^  except  when  the  statute  provides  that  its  directors 
shall  be  trustees.®^ 


tiire  or  otherwise,"  the  word  ''other- 
wise" refers  to  the  termination  of  the 
corporate  existence  by  circumstances 
not  dependent  upon  the  voluntary  ac- 
tion of  the  corporation,  in  accordance 
with  the  general  rule  of  statutory  con- 
struction, that  general  terms  following 
an  enumeration  must  be  understood  to 
refer  to  cases  of  the  same  general 
character  or  kind  as  those  named. 
Jacobs  r.  E.  Bement's  Sons,  161  Mich. 
415,  126  N.  "W.  1043.  See  also  Nelson 
f.  Hubbard,  96  Ala.  238,  246,  11  So. 
428,   17   L.   E.   A.   375. 

62.  Lowe  V.  Superior  Court,  165  Cal. 
708,  134  Pac.  190;  Commercial  Loan 
&  T.  Co.  V.  Mailers,  242  111.  50,  89  N. 
E.  661,  134  Am.  St.  Kep.  306,  17  Ann. 
Cas.  224,  holding  §  10,  ch.  32,  Rev.  Sts., 
does  not  apply  to  corporations  organ- 
ized  for  banking  purposes. 

Application  to  foreign  corporations. 
see   infra,   VTTT,   B,    12. 

63.  Von  Glahn  v.  De  Eosset,  81  N. 
C.  467.  See  also  Stearns  Coal  &  Lumb. 
Co.  r.  Van  Winkle,  221  Fed.  590,  137 
C.  C.  A.  314.  holding  administration 
under  such  statutes  takes  the  plaeo 
of  administration   in  equity. 

64.  Ala^ — Wcatherlv  v.  Capital  City 
"Water  Co.,  115  Ala.  156,  22  So.  140, 
la.— Stewart  v.  Pierce,  116  Iowa  733, 
89  X.  W.  234.  Tenn. — State  v.  Bank 
of  Tennessee,  5  Eaxt.  101,  113. 

See  gencrallv,  22  Standard  Proc.  715. 

fal  Thus  a  statute  (1)  continuing 
the  corporation  to  permit  the  closing 
of  its  business  by  its  duly  constituted 
managers  when  it  may  be  done  ami- 
cal)ly  in  the  usual  course  of  business, 
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does  not  preclude  equity  from  taking 
charge  of  its  property  and  winding  up 
its  affairs  when  there  are  internal  dis- 
sensions (Stewart  v.  Pierce,  116  Iowa 
733,  89  N.  W.  234);  nor  (2)  defeat  the 
right  to  go  into  equity  for  the  collec- 
tion of  corporate  assets.  State  v.  Bank 
of  Tennessee  5  Baxt.  (Tenn.)  101,  113. 

fb]  A  statute  declaring  that  the 
directors  shall  be  trustees  to  admin- 
ister corporate  assets  unless  a  receiver 
is  appointed  is  a  mere  recognition  of 
the  powers  of  courts  of  equity,  and 
merely  prevents  equity  from  making 
such  appointment  unless  some  necessity 
therefor  is  shown,  as  the  statute  sup- 
plies the  means  of  settling  its  affairs 
which  in  the  absence  thereof  could 
only  be  furnished  through  a  receiver. 
Woatherly  v.  Capital  City  Water  Co., 
115   Ala. '  156,  22   So.   140. 

Where  directors  fail  to  wind  up  cor- 
poration, see  infra,  V,  C,  5,  a, 

65.  Weatherly  v.  Capital  City  Water 
Co.,  115  Ala.  156,  22  So.  140. 

[a]  If  it  appears  to  a  court  of  eq- 
uity that  it  should  take  charge,  the 
statute  will  not  stand  in  its  way. 
Stewart  v.  Pierce,  116  Iowa  733,  750, 
89  N.  W.  234. 

66.  American  Tee  Co.  v.  Pocono 
Spring  Water  Ice  Co.,  165  Fed.  714; 
Saltmarsh  v.  Planters'  &  Merchants' 
Bank,   14   Ala.    668. 

As  to  construction  of  remedial  stat- 
utes generally,  see  the  title  "Statutes." 

67.  Olmstead  v.  Distilling  &  Cattle- 
Feeding  Co.,  73  led.  44. 

68.  See  supra,  V,  C,  1. 
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b.  Actions  hy  and  Against. — (I.)  Actions  by.  — ^Wlien  statute  con- 
tinues the  existence  of  a  dissolved  corporation  to  enable  it  to  wind  up 
its  affairs,^^  it  may  sue  to  recover  its  assets,"°  and  to  collect  debts  ow- 
ing to  it.'^ 

(II.)  Actions  Against.  — Under  statutes  continuing  the  existence  of 
corporations,'-  it  seems  that,  notwithstanding  a  statute  authorizing 
creditors  to  sue  to  wind  up  a  defunct  corporation,^^  they  may,  before 
equity  obtains  jurisdiction,  bring  actions  against  it  for  the  purpose 
of  collecting  debts  and  enforcing  its  liabilities,^*  and  recover  a  judg- 
ment which,  according  to  some  authorities,  wull  be  entitled  to  prior- 
ity."^    And  some  statutes  specifically  provide  that  the  dissolution  of 


69.  See  supra,  V,     C,  1. 

70.  U.  S.— Stark  Electric  E.  Co.  v. 
M'Ginty  Contract.  Co.,  238  Fed.  657, 
151  C.  C.  A.  507.  Miss. — Campbell  v. 
Mississippi  Union  Bank,  6  How.  625. 
Tenn. — Ferguson  r.  Miners'  &  M. 
Bank,    3    Sneed   609. 

Capacity  of  corporation  to  sue  and 
be  sued,  see  supra,  IV,  B,  1. 

71.  Cushman  ;;.  Warren-Scharf  As- 
phalt Pav.  Co.,  220  Fed.  857,  135  C.  C. 
A.   2S9. 

72.  See  supra,  V,  C,  1. 

73.  Billmver  Lumb.  Co.  v.  Mer- 
chants' CoalCo.,  66  W.  Va.  696,  66  S. 
E.  1073. 

74.  Del. — Townsend  v.  Delaware 
Glue  Co.,  103  Atl.  576,  sec.  46  of  the 
Gen.  Corporation  Act  relates  only  to 
suits  pending  at  the  time  of  the  dis- 
solution. N.  J. — Hould  V.  John  P. 
vSquire  &  Co.,  81  N.  .1.  L.  103,  79  Atl. 
282.  W.  Va. — Billmycr  Lumb.  Co.  v. 
Merchants'  Coal  Co.,  66  W.  Va.  696, 
704,  66  S.  E.  1073;  Miller  v.  Newburg 
Orrel  Coal  Co.,  31  W.  Va.  836,  8  S.  E. 
600,  13  Am.  St.  Rep.  903. 

[a]  An  action  in  tort  on  a  cause 
of  action  arising  before  dissolution 
may  be  brought  against  a  corporation 
after  dissolution  under  the  statute  re- 
ferred to  in  the  text.  ITould  r.  .John 
P.  Squire  &  Co.,  81  N.  .T.  L.  103,  79 
Atl.  282.  See  also  Miller  v.  Newburg 
Orrel  Coal  Co.,  31  W.  Va.  836,  8  S.  E. 
600,  an  action  for  a  tort  committed 
after  expiration  of  the  corporate  char- 
ter. 

Cb")  An  action  at  law  on  a  contract 
may  be  ntaiiitainod  and  a  judgnipnt  ob- 
tainnd  which  wliall  lonstil  iitc  a  lion. 
Billmver  Lumb.  Co.  r.  Merchants'  Coal 
Co.,  66  W.  Va.  606.  fifi  H.   F.   1073. 

fc]  Joinder  of  OaQses  of  Action. — 
A  cause  of  action  against  thf  fompany 
alone,   one   against   the  statutory   trus- 

19 


tees,  and  one  against  both  cannot  be 
joined.  Marter  v.  Henry  Sanchez  Co., 
77  N.  J.  L.  95,  71  Atl.  41,  see  14  Stand- 
ard Proc.  674. 

Actions  by  creditors  against  trus- 
tees,  see   infra,   V,   C,   5,   b. 

Presentation  of  claims  to  trustee  or 
receiver,  see  infra,  V,  G. 

75.  Billmyer  Lumb.  Co.  v.  Mer- 
chants' Coal  Co.,  66  W.  Va.  696,  704, 
66  S.  E.  1073. 

[a]  But  see  Trustees  of  Sea  Isle 
City  Realty  Co.  v.  First  Nat.  Bank, 
87  N.  J.  Eq.  84,  99  Atl.  929,  holding 
the  property  of  a  corporation  is  im- 
pressed with  a  trust  at  the  moment  of 
dissolution  and  the  preservation  of  the 
right  of  general  creditors  thereafter 
to  procure  preferences  is  clearly  de- 
structive of  the  requirement  that  the 
creditors  prove  their  debts  before  the 
trustees,  who  must  make  a  ratable  dis- 
tribution. According  to  this  view,  the 
only  effect  of  a  judgment  at  law,  if 
entered,  is  the  ascertainment  of  the 
amount  due  for  such  a  judgment  could 
only  rank  as  a  general  claim  against 
the  assets. 

[b]  Compare  Gallagher  v.  Asphalt 
Co.,  65  N.  J.  Eq.  258,  268,  55  At].  259, 

•  in  wliich  the  court  in  discussing  the 
trust  fund  doctrine  as  applied  to  in- 
solvent corporations,  says  that  a  credi- 
tor filing  a  creditor's  bill  in  his  own 
bolialf,  when  met  with  tlie  doctrine, 
will  be  deemed  to  be  doing  so  for  the 
benefit  of  all. 

[c]  The  remedy  by  suit  to  wind  up 
the  corporation  is  cumulative.  Nothing 
in  the  statutes  suggest  any  intention 
to  destroy  the  rights  incident  to  a  con- 
tract to  reduce  the  demand  to  judg- 
ment and  make  it  a  lien  on  the  debt- 
or's property.  "While  they  do  say 
the  assets  of  an  expired,  dissolved,  or 
insolvent   corporation    shall    be    admin- 
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a  corporation  shall  not  impair  any  romody  a<]:ainst  snoli  eorporation 
for  liabilities  incurred  previous  to  its  dissolution.^"  On  the  otlier 
hand,  it  has  been  held  that  an  action  at  law  against  the  corporation 
on  a  debt  which  is  not  in  dispute  will  be  enjoined  when  trouble  and 
inconvenience  in  the  administration  of  the  trust  will  necessarily  fol- 
low from  the  entry  of  juds^ment." 

(HI.)  Parties.  —  "When  the  existence  of  corporations  is  continued 
after  their  tlissolution,  they  may,  after  dissolution,  sue  and  be  sued 
in  the  corporate  name,'*  unless  the  directors  are  made  statutory  trus- 
tees,"°  or  a  receiver  is  appointed,*"  and  the  statute  authorizes  suit  by 
or  against  either  the  corporation  or  the  trustees.®^     The  stockholders 


istered  as  a  trust  fund  for  the  benefit 
of  the  creditors  and  stockholders,  and 
the  creditors  must  be  satisfied  first,  they 
do  not,  either  in  express  terms  or  by 
implication,  place  any  restraint  upon 
the  rights  of  creditors  to  pursue  any 
other  remedies,  afforded  them  by  the 
law,  nor  undertake  to  prevent  them 
from  acquiring  preferences  in  any 
manner,  or  to  any  extent,  allowed  by 
the  law  in  the  case  of  natural  persons." 
Billmver  Lumb.  Co.  v.  Merchants'  Coal 
Co.,  66  W.  Va.  696,  704,  66  S.  E.  1073. 

76.  See  the  statutes,  and  the  fol- 
lowing: Colo. — Lucifer  Coal  Co.  v. 
Buster,  64  Colo.  179,  171  Pac.  61; 
Welsh  V.  Steinbaugh,  64  Colo.  177,  171 
Pac.  62;  Kipp  v.  Miller,  47  Colo.  598, 
108  Pac.  164,  135  Am.  St.  Eep.  236; 
Steinhauer  v.  Colmar,  11  Colo.  App. 
494,  55  Pac.  291.  111.— Singer  &  Tal- 
cott  Stone  Co.  v.  Hutchinson,  176  111. 
48,  51  N.  E.  622.  N.  H.— Blake  v. 
Portsmouth   &   C.  R.   E.,  39  N.   H.  435. 

[a]  Effect  of  Statute. — Colorado  has 
no  general  statute  continuing  corpor- 
ate existence  after  dissolution,  but,  in 
referring  to  the  statute  quoted  in  the 
text,  the  court,  in  Lucifer  Coal  Co.  v. 
Buster,  64  Colo.  179,  171  Pac.  61,  said 
it  in  substantial  effect  continues  the 
corporate  entity  for  particular  purpose 
of  being  sued  for  liabilities  which 
accrued  before  its  dissolution.  There- 
fore its  rights  as  a  party  to  a  suit  and 
of  those  claiming  under  it  are  the 
same  as  the  rights  of  other  parties. 

fb]  Capacity  Continued  Without 
Limit. — When  the  capacity  of  a  dis- 
solved corporation  to  be  sued  as  a  party 
defendant  for  liabilities  which  accrued 
before  dissolution  is  continued  without 
limit  as  to  time,  actions  at  law  for 
such  liabilities  may  be  brought  against 
it  at  any  time  within  the  general  stat- 
ute   of    limitations    if    brought    before 
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equity  obtains  jurisdiction.  Singer  & 
Talcott  Stone  Co.  v.  Huchinson,  176  111. 
48,   51   N.   E.   622. 

77.  Trustees  of  Sea  Isle  City  Realty 
Co.  V.  First  Nat.  Bank,  87  N.  J.  Eq. 
84,   99   Atl.   929. 

[a]  But  the  creditor  will  not  be 
denied  the  right  to  look  to  the  in- 
dorsers  on  a  note  of  the  corporation 
on  which  he  sues.  Trustees  of  Sea  Isle 
City  Realty  Co.  v.  First  Nat  Bank,  87 
N.  J.  Eq.  84,  99   Atl.  929. 

78.  U.  S.— Stark  Electric  R.  Co.  V. 
M'Ginty  Contract.  Co.,  238  Fed.  657, 
151  C.  G.  A.  507.  Del.— Townsend  v. 
Delaware  Glue  Co.,  103  Atl.  576.  Miss. 
Campbell  v.  Mississippi  Union  Bant, 
6  How.  625.  Tenn. — Ferguson  v» 
Miners'  &  M.  Bank,  3  Sneed  609.  W. 
Va. — Donnally  v.  Hearndon,  45  W.  Va. 
519,   526,   23   S.   E.   646. 

See  Cunningham  v.  Glauber,  133  App. 
Div.  10,  117  N.  Y.  Supp.  866.  Com- 
pare the  present  law  of  New  York. 

[a]  As  sole  defendant,  the  corpora- 
tion may  be  sued.  Townsend  v.  Dela- 
ware Glue  Co.   (Del.  Ch.),  103  Atl.  576. 

[b]  In  the  case  of  any  contested 
claims  against  the  corporation  which 
can  be  established  and  liquidated  only 
by  a  judgment,  the  action  should  be 
brought  against  the  corporation,  rather 
than  its  statutory  trustees.  Cunning- 
ham V.  Glauber,  133  App.  Div.  10,  117 
N.   Y.    Supp.   866. 

[c]  On  a  contract  of  the  corporation 
to  pay  money,  the  trustees  cannot  be 
sued  alone,  though  perhaps  they  may 
be  .loined  as  defendants.  Cunningham 
r.  Glauber,  133  App.  Div.  10,  117  N. 
Y.   Supp.   866. 

79.  See  infra  V,  C,  1. 

80.  See  Singer  &  Talcott  Stone  Co. 
V.  Hutchinson,  176  111.  48,  51  N.  E. 
622,  and    infra   V,   D. 

81.  General  By.  Signal  Co.  v.  Cade, 
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are  not  necessarj^  parties  to  a  suit  against  the  corporation.^-  But  the 
corporation  is  a  necessary  party  to  an  action  by  stockholders  against 
its  officers  for  mismanagement  of  its  affairs.^^ 

(IV.)  Service  of  Process. —  The  service  of  process  upon  dissolved 
corporations  in  actions  against  them  is  sometimes  regulated  by  stat- 
ute.^* In  the  absence  of  a  specific  statute,  it  has  been  held  process 
may  be  served  on  the  persons  upon  Avhom  process  could  have  been 
served  before  dissolution.®^ 

c.  Proceedings  on  Expiration  of  Time  Limdte'd. — The  posthumous 
existence  of  corporations  is  frequently  limited  by  the  statute  to  some 
particular  time,  for  example,  three  years.  The  courts  cannot  extend 
the  time  so  alloted,®*'  unless  the  statute  specifically  authorizes  them  to 
do  so.*^  But  as  the  continuance  of  the  corporate  existence  does  not 
furnish  a  remedy  exclusive  of  any  other  to  liquidate  the  corporate 
affaire,®^  the  usual  equitable  remedies  may  be  resorted  to,  if  final 
liquidation  is  not  accomplished  within  the  time  limited.®^     Further- 


122  App.  Div.  106,  106  K  T.  Supp.  729, 
decided  under  the  law  of  New  Jersey, 
and  distinguished  in  Cunningham  v. 
Glauber,  133  App.  Div.  10,  117  N.  Y. 
Supp.  866. 

[a]  When  the  purpose  of  an  action 
Is  to  compel  the  transfer  and  convey- 
ance of  specific  property,  it  may  be 
brought  against  the  directors  individ- 
ually, or  it  may  be  brought  against 
the  corporation  or  against  both,  under 
the  statute  in  the  text.  General  Kv. 
Signal  Co.  v.  Cade,  122  App.  Div.  106, 
106  N.  Y.  Supp.  729,  under  the  New 
Jersey   law, 

82.  Lakeside  Irr.  Co.  v.  Buffington 
(Tex.  Civ.  App.),  168  S.  W.  21. 

83.  Camp  v.  Taylor  (N.  J.),  19  Atl. 
968. 

84.  See   the   statutes. 

fa]  Service  may  be  made  upon  the 
trustee  or  person  in  charge  of  the  as- 
sets, under  some  statutes.  Hccnan  f. 
Parmelc,   80    Neb.   514,   US    N.   W.   324. 

[b]  Statute  is  cumulative,  and  does 
not  preclude  service  upon  the  former 
officers.  Richmond  Union  Pass.  Co.  v. 
New  York  &  S.  B.  Ry.  Co.,  95  Va.  386, 
28   S.   E.   573. 

85.  Wisconsin  &  Arkansas  Lumb. 
Co  V.  Cabcl,  159  Iowa  81,  92,  140  N. 
W.  211;  Castle's  Admr.  v.  Acrogen 
Coal  Co.,  145  Ky.  591,  140  S.  W.  1034. 
See  also  Merrill  v.  Montgomery,  25 
Mich.  73  (statute  so  declares);  Rich- 
mond Union  Pass.  Co.  v.  New  York 
&  S.  B.  Ry.  Co.,  95  Va.  386,  28  S.  E. 
573. 

Service    on    corporations    generally, 


see    5   Standard    Proc.    617   et    seq. 

[a]  Where  it  Is  provided  that  dls- 
solved  corporations  may  be  sued  "as 
before,"  process  may  be  served  upon 
the  officers  on  whom  service  could 
have  been  made  while  it  was  a  going 
concern.  This  is  true,  although  the 
statute  provides  for  other  methods  of 
service,  as  such  are  cumulative  merely. 
Richmond  Union  Pass.  Ry.  Co.  v.  New 
York  &  S.  B.  Ry.  Co.,  95  Va.  386,  28 
S.    E.    573. 

[b]  Substituted  Service.  —  Where 
such  officers  cannot  be  found,  the  gen- 
eral statute  authorizing  substituted 
service  on  going  concerns  governs.  Mer- 
rill V.  Miontgomery,  25  Mich.  7'.i.  See 
generally  the  title,  "Service  Of  Pro- 
cess  and  Papers." 

86.  Service  Lumb.  Co.  V.  Sumpter 
V.-illey  R.  Co.,  81  Ore.  32,  44,  149  Pac. 
531,  152  Pac.  £62,  158  Pac.  175. 

87.  See   the   statutes. 

88.  Lindemann  v.  Rusk,  125  Wis-. 
210,  104  N.  W.  119.  And  see  supra, 
V,  C,  2. 

89.  Scoring  v.  Black,  140  Wis.  413, 
122  N.  W.  1055;  Lindemann  v.  Rusk, 
125  Wis.  210,  104  N.  W.  119.  Sec  su- 
pra,  V,   B. 

Appointment  of  receiver,  see  infra, 
V,   D. 

fa]  The  trustees  may  bring  an  ac- 
tion, after  thf  oxjiirjition  of  tlie  statu- 
tory period,  for  the  settling  up  of  the 
corporation's  affairs  and  distributing 
its  property.  All  the  stockholders  need 
not  bo  made  parties  whore  thoy  aro 
numerous    and    it    is    iinpractical)le    to 
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more,  the  stookhoUlcrs  niny  sue  for  roeovory  of  corporate   property 
if  there  are  no  debts,  or  if  the  debts  have  been  paid."" 

5.  Wliere  Trustees  To  Wind  Up  Are  Provided  for.  —  a.  In  Gen- 
eral.—  A  slattitr  niakini^  the  diroi'tors  tnistoi's  ol"  the  creditors  and 
stockholders  of  ilissolvcd  corporations,  makes  thciii  such  by  its  own 
unaided  force,  without  the  intervention  or  any  necessity  for  the  inter- 
vention of  a  court.^^  The  purpose  of  the  statute  is  to  leave  the  whole 
matter  of  liquidation  and  distribution  to  the  exclusive  control  of  the 
directors  of  the  corporation  at  the  time  of  dissolution,^-  and  to  render 
it  unnecessary  and  improper  for  a  court  to  intervene  in  the  proceed- 
ingrs,  or  to  supervise  them  in  any  particular,''^  unless  there  should  be 
no  directors  in  office  at  the  time  of  the  dissolution,^^  or  unless  the  di- 
rectors or  trustees  are  guilty  of  an  abuse  of  power,"'^  or  neglect  of 
duty,^*'  or  for  any  reason  ought  not  to  be  intrusted  with  the  subse- 
quent control  of  the  corporate  affairs.''''  In  such  case,  the  court  may 
appoint  other  persons  to  become  trustees  in  place  of  the  directors,^^  or 


join  them.  Toung  v.  Fitch,  1S2  Ky. 
29,  206  S.  W.  29.  As  to  representative 
actions  generally,  see  20  Standard 
Proc.  945. 

90.  Actions  by  stockholders  to  re- 
cover corporate  assets,  see  infra,  V, 
E. 

91.  Cal. — Havemeyer  r.  Superior 
Court,  8i  Cal.  327,  3G6,  24  Pac.  121, 
18  Am.  St.  Eep.  192,  10  L.  K.  A.  627; 
Turney  v.  Morrissey,  22  Cal.  App.  271, 
134  Pac.  335.  Mo. — Ford  v.  Kansas 
City  &  I.  Short  Line  E.  Co.,  52  Mo. 
App.  439,  452.  S.  D.— Root  v.  Swee- 
ney, 12  S.  D.  43,  52,  80  N.  W.  149. 

92.  Rossi  V.  Caire,  174  Cal.  74,  161 
Pac.  1161;  Havemeyer  v.  Superior 
Court,  84  Cal.  327,  24  Pac.  121,  18 
Am.  St.  Rep.  192,  10  L.  R.  A.  627. 

93.  Rossi  V.  Caire,  174  Cal.  74,  82, 
161  Pac.  1161.  Havemeyer  v.  Superior 
Court,  84  Cal.  327,  367,  24  Pac.  121, 
18  Am.  St.  Rep.  192,  10  L.  R.  A.  627; 
Crystal  Pier  Co.  v.  Schneider  (Cal. 
App.),  180  Pac.  948. 

94.  State  Tnv.  &  Ins.  Co.  v.  Super- 
ior Court,  101  Cal.  135,  35  Pac.  549. 

95.  Hanson  v.  Choynski  (Cal.),  180 
Pac.   816. 

96.  Havemeyer  v.  Superior  Court, 
84  Cal.  327,  24  Pac.  121,  18  Am.  St. 
Rep.  192,  10  L.  R.  A.  627;  Crystal 
Pier  Co.  v.  Schneider  (Cal.  App.),  ISO 
Par-.   948. 

97.  .See   infra,   this  note. 

[a]  Where  the  trustees  are  guilty 
of  a  neglect  of  .luty  or  aliiise  of  pow- 
er.     Havemeyer    v.    Suxjerior    Court,   84 
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Cal.  327,  367,  24  Pac.  121,  18  Am.  St. 
Rep.  192,  10  L.  R.  A.  627. 

[b]  Where  they  are  incompetent  or 
without  power  and  authority  to  sub- 
serve some  peculiar  interest  or  right 
of  the  complaining  party.  Weatherly 
7,'.  Capital  City  Water  Co.,  115  Ala.  156, 
22  So.  140. 

[c]  The  principles  governing  an  ap- 
plication for  the  appointment  of  a  re- 
ceiver are  applied  to  an  application 
for  the  intervention  of  judicial  power 
to  sujjervise,  supersede,  or  control  the 
powers  conferred  by  statute  upon  the 
trustees.  Rossi  v.  Caire,  174  Cal.  74, 
82,  161  Pac.  1161. 

98.  Barker  v.  Edwards,  259  Fed. 
484,  170  C.  C.  A.  460;  State  Invest- 
ment &  Ins.  Co.  V.  Superior  Court,  101 
Cal.  135,  149,  35  Pac.  549. 

[a]  Statute  Construed. — A  statute 
providing  the  dircclors  or  managers 
shall  have  power  to  settle  the  corpo- 
rate affairs  unless  other  persons  are 
appointed,  confers  power  on  t?lie  court 
to  appoint  other  persons  in  their  place, 
but  does  not  authorize  the  court  to 
take  upon  itself  the  power  to  settle 
its  affairs,  or  to  appoint  a  receiver  for 
that  purpose.  State  Inv.  &  Ins.  Co. 
V.  Superior  Court,  101  Cal.  135,  148, 
35  Pac.  549. 

pb]  A  trustee  may  be  appointed  on 
petition  in  a  special  proceeding  or  in 
an  action  against  the  trustees  for  an 
accounting.  De  Martini  v.  McCaldin, 
1^4  App.  Div.  222,  171  N.  Y.  Supp. 
528. 
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it  may,  unrler  some  statutes,  appoint  a  receiver,^^  or  grant  such  other 
relief  as  may  be  appropriate.^ 

b.  Actions  By  and  Against. —  (i.)  Generally — The  statutory  trus- 
tees of  a  dissolved  corporation  as  such  have  power  to  sue^  and  be 
sued.^  Indeed,  where  the  corporate  existence  is  not  continued,  the 
trustees  are  necessary  parties  to  any  action  in  which  the  property 
rights  or  interests  of  the  late  corporation  are  affected.*  But  such  suits 
only  may  be  brought  as  pertain  to  or  are  necessary  or  incident  to  the 
settlement  of  the  corporate  affairs.^ 

(H.)  Recovery  of  Assets.  —  The  trustees  of  dissolved  corporations  are 
authorized  to  sue  for  and  recover  the  debts  and  property  of  the 
corporation.^ 

(ni.)  Enforcement  of  Creditor's  Claims.- — It  is  not  contemplated  that 
actions  at  law  may  be  brought  by  each  creditor  against  the  statu- 
tory trustees  and  judgments  had  against  them  personally,  irrespective 
of  the  extent  of  assets  in  their  hands,  and  of  the  many  demands  that 
may  exist  against  them  for  pro  rata  distribution. '^  Possibly  actions  at 
law  may  be  brought  against  them  under  certain  circumstances,^  but 


99.     See  infra,  V,  D. 

1.  Accounting  Ijy  trustees,  see  in- 
fra,  V,   C,  5,   b,    (IV). 

Ordering  sale  by  trustees,  see  infra, 
V,   F. 

Enjoining  sale,  see  infra,  V,  F. 

2.  Ford  V.  Kansas  City  &  I.  Short 
Line  R.  Co.,  52  Mo.  App.  439,  452; 
Soderberg  v.  McRae,  70  Wash.  235,  126 
Pac.   538. 

3.  Ford  V.  Kansas  City  &  I.  Short 
Line  R.  Co.,  52  Mo.  App.  439,  452. 

[a]  Requisites  of  Judgment. — A 
valid  judgment  cannot  be  rendered 
against  the  trustees  in  their  aggregate 
capacity  unless  they  are  all  parties  to 
the  action,  and  are  all  individually  or 
collectively,  as  an  aggregate  body, 
cited  to  appear  and  answer  to  the 
plaintiff's  demand.  The  aggregate 
body  cannot  be  bound  by  a  .iudgmcut 
against  a  sinple  trustee.  Witherspoon 
V.  Texas  Pacific  R.  Co.,  48  Tex.  309, 
319. 

4.  Clark  v.  San  Francisco,  53  Cal. 
306. 

5.  Black  V.  Sullivan  Timber  Co.,  147 
Ala.  327,  40  So.  667,  669. 

6.  See  the  statutes  and  the  fnllow- 
inp:  Mo. — McCoy  v.  Farmer,  65  Mo. 
244.  N.  y.— J.  F.  Tapley  Co.  v.  Kel- 
ler, 133  App.  Div.  54,  117  N.  Y.  Supp. 
817.  Wash. — So'lerburg  v.  McKao,  70 
Wash.    2'.',',,    126    Vno.   r,?.^. 

fa]  They  may  .sue  to  recover  prop- 
erty fraudulently  disposed  of  by  one 
of    the    directors.      Latta    v.    Catawba 


Electric  Co.,  146  N.  C.  285,  309,  59  S. 
E.   1028. 

[b]  An  action  against  the  late  of- 
ficers and  directors  for  damages  for 
maladministration  of  its  affairs  may  be 
brought  by  the  statutory  trustees. 
French    v.    Landis,    12   Rob.    (La.)    633. 

Whether  creditors  may  sue  if  the 
trustees  fail  to  do  so,  see  infra,  V,  C, 
5,  b,   (III). 

7.  Horner  V.  Carter,  11  Fed.  362,  3 
MeCrary  595. 

8.  See  infra,  this  note. 

[a]  If  no  demand  save  the  plain- 
tiff's exists  and  the  assets  are  equal 
thereto,  it  may  be  that  he  may  pursue 
the  trustees  therefor  at  law.  To  do  so, 
he  must  allege  facts  enabling  the  court 
to  determine  as  a  matter  of  law  that 
a  dissolution  has  occurred  whereby  tho 
defendants  have  become  trustees;  that 
there  were  assets  in  their  hands  appli- 
cable to  the  payment  of  plaintiff's  de- 
mands, and  equal  to  the  amount 
claimed,  and  that  there  are  no  other 
demands  prior  to  or  equal  in  right 
ncainst  said  assets.  Horner  V.  Carter, 
11   Fed.  362,  3  McCrary  595. 

fb]  Possibly  after  a  settlement,  an 
action  at  law  for  the  recovery  of  a 
sum  ascertained  to  bo  due  on  such  set- 
tlement but  not  paid  or  properly  ac- 
counted for  may  bo  brought.  Horner 
r.  Carter,  11  Fed.  362,  3  McCrary  595. 
Creditors'  suits  to  follow  property  dis- 
tributed without  paying  debts,  see  in- 
fra, V,  I. 
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oi'ilinnrily  notions  ciniiiot  ho  bronrrht  npainst  thorn  co  nomine  or  under 
tho  oorporntc  naino  except  upon  claims  disallowed  by  thciii.®  It  ig 
sometimes  ]iroviiled,  Iio\vt>ver,  that  tlu^  trustees  may  be  sued  by  any 
person  having  a  claim  against  the  corporation  or  its  property.^" 

(IV.)  Remedies  Where  Trustees  Guilty  of  Misfeasance  or  Nonfeasance. 
If  the  trustees  are  guilty  of  any  dereliction  of  duty,  they  may 
be  called  to  account  by  the  party  aggrieved,  such  as  a  creditor, *'• 
or  stockholder,^-'  iu  an  ordinary  action  in  equity,  wherein  their  ac- 
counts and  claims  for  debts  paid,  expenses  incurred  and  compensation 
for  services  rendered  ma}'  be  adjudicated.^^     In  such  suit,  a  receiver 


Presentation  of  claims,  see  infra,  V, 
G. 

9.  Argues  V.  Union  Sav.  Bank,  133 
Cal.   1311.   142,  65  Pac.   307. 

[a]  Reason  of  Rule. — As  the  cor- 
poration is  a  trustee  for  the  benefit  of 
creditors,  no  cause  &f  action  exists  in 
favor  of  a  creditor  except  for  a  failure 
of  the  trustees  to  perform  the  duties 
of  their  trust.  It  is  a  duty  to  allow 
all  just  claims,  and  a  failure  to  allow 
them  is  a  breach  of  trust  for  which 
a  creditor  may  bring  an  appropriate 
action.  Argues  v.  Union  Sav.  Bank, 
133  Cal.  139,  142,  65  Pac.  307.  Actions 
for  breach  of  trust,  see  infra,  V,  C,  5, 
b,  (IV),  and  the  title  "Trusts  and 
Trustees. ' ' 

[hi  A  disallowance  of  a  claim  must 
be  alleged,  as  it  is  an  essential  part 
of  the  cause  of  action.  Argues  r. 
Union  Sav.  Bank,  133  Cal.  139,  142, 
65  Pac.  307. 

10.  See  the  statutes  and  Hanson  v. 
Choynski  (Cal.),  180  Pac.  816;  Eossi 
f.  Caire,  174  Cal.  74,  80,  161  Pac. 
1161;  Crossman  v.  Vivienda  Water  Co., 
150  Cal.  57.5,  581,  89  Pac.  335,  under 
state  relating  to  forfeitures  by  failure 
to   pay   taxes. 

11.  Sfc  infra,  this  note,  and  gen- 
erally the  title,  "Trusts  and  Trus- 
tees." 

[a]  The  reduction  of  his  claim  to 
judgment  is  not  a  condition  to  the 
creditor's  right  to  invoke  equity's 
power  to  administer  the  trust.  Amer- 
can  Ice  Co.  r.  Pocono  Spring  Water 
Ice  Co.,  165  Fed.  714;  Pankey  v.  Lipp- 
man,  187   Ala.  199,  65  So.  771. 

fb]  Intervention  by  Stockholders. 
Stockholders  cannot  intervene  in  an 
action  by  a  creditor  for  the  appoint- 
ment of  a  receiver  and  to  wind  up  tho 
corporation  until  they  have  unsuccess- 
fully applied  to  the  directors  to  pro- 
tect   their   interests.     General   Electric 
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Co.    V.    West    Asheville    Imp.    Co.,    73 
Fed.    386. 

Fonn  of  complaint  by  creditor,  sco 
9   Standard   Proc.   286. 

12.  Cal. — Turney  v.  Morrissey,  22 
Cal.  App.  271,  134  Pac.  335.  Conn. 
Cogswell  V.  Second  Nat.  Bank,  76 
Conn.  252,  261,  56  Atl.  574.  N.  Y.— De 
Martini  r.  M'Caldin,  184  App.  Div. 
222,  171   N.  Y.  Supp.  528. 

[a]  A  suit  in  equity  against  a  liq- 
uidating agent  of  a  national  bank  to 
compel  an  accounting  may  be  brought 
by  a  shareholder.  The  suit  may  be 
brought  in  a  state  or  federal  court. 
Ingold  r.  Gilmore,  118  App.  Div.  727, 
103    N.   Y.   Supp.   373. 

13.  U.  S.— Bacon  v.  Eobertson,  18 
How.  480,  15  L.  ed.  499.  Cal.— Turney 
V.  Morrissey,  22  Cal.  App.  271,  134 
Pac.  335.  Mo.— Wank  v.  Peet  (Mo. 
App.),  190  S.  W.  88,  holdng  the  peti- 
tion states  a  cause  of  action. 

As  to  accounting  by  trustees  gener- 
ally, see  the  title,  "Trusts  and  Trus- 
tees." See  also  the  title,  "Account 
and  Accounting." 

[a]  When  officers  imlawfuUy  pre- 
fer a  creditor,  they  may  be  called  to 
account.  American  lee  Co.  v.  Pocono 
Spring    Water    Ice    Co.,    165    Fed.    714. 

[b]  Where  the  trustees  make  a  dis- 
tribution without  paying  a  creditor,  he 
may  maintain  a  bill  against  them  for 
discovery  of  the  assets  and  of  their 
disposition  and  for  the  payment  of  hia 
debt  in  case  the  misappropriation  ap- 
pears. Keen  v.  Maple  Shade  Land  & 
Imp.  Co.,  63  N.  J.  Eq.  321,  50  Atl. 
467. 

[c]  Parties. —  (1)  As  the  trustees 
represent  both  the  corporation  and  its 
stockholders,  neither  the  corporation 
nor  the  stockholders  are  necessary  par- 
tins  to  an  action  brought  to  compel 
them  to  perform  their  duties.  Atlan- 
tic  Dredging  Co.  v.   Beard,  203   N.   Y. 
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may  be  appointed,^*  an  injunction  against  an  inequitable  disposition 
of  the  assets  nxay  be  granted, ^^  and  such  a  decree  may  be  entered  for 
the  final  disposition  of  the  remaining  assets  as  may  be  proper.^^  It 
has  been  said  that  an  orderly  course  is  to  have  a  trustee  appointed, 
and  to  require  him  to  bring  the  action.^^ 

The  creditors  have  a  remedy  against  the  trustees  for  making  a  dis- 
tribution of  all  the  corporate  assets  without  making  provision  for  the 
payment  of  their  claims.^^ 

A  cause  of  action  for  appropriation  of  assets  is  one  for  an  injury  to 
personal  estate  and  survives  against  the  personal  representatives  of 
the  trustee/®  and  may  be  enforced  in  equity.^" 

(V.)     In  Whose  Name  Action  Brought. —  Some      statutes      specifically 


584,  96  X.  E.  415.  (2)  In  an  action 
to  reach  property  applied  by  one  trus- 
tee to  the  payment  of  his  own  claim 
to  the  exclusion  of  creditors  and  de- 
clare it  to  be  held  by  him  as  trustee, 
the  other  trustees  are  necessary  par- 
ties if  the  administration  and  distri- 
bution of  the  trust  funds  are  sought. 
Hanson  v.  Choynski  (Cal.),  180  Pac. 
816. 

[d]  A  referee  may  be  appointed  to 
take  an  accounting.  Wank  v.  Peet 
(Mo.   App.),  190  S.  W.  88. 

14.  Conn. — Cogswell  v.  Second  Nat. 
Bank,  76  Conn.  252,  262,  56  Atl.  574. 
Mo.— Wank  v.  Peet  (Mo.  App.),  190 
S.  W.  88.  N.  Y.— De  Martini  r.  Mc- 
Caldin,  184  App.  Div.  222,  171  N.  Y. 
Supp.  528.  Wis.' — Seering  v.  Black, 
140   Wis.  413,   122   N.  W.   1055. 

See  infra,  V,  D. 

[a]  When  the  statutory  trustees 
•wholly  fail  to  perform  their  duties,  a 
court  of  equity  has  power  at  the  suit 
of  a  stockholder  to  entertain  a  wind- 
ing up  suit  and  to  appoint  a  receiver 
to  perform  the  functions  they  have 
refused  to  porfnrm.  Seering  v.  Black, 
140   Wis.   41.-'.,    122   X.   W.    1055. 

fb]  But  when  there  are  no  credit- 
ors, a  receiver  is  not  necessary.  De 
Martini  v.  McCaldin,  184  App.  Div. 
222,   171    N.   T.   Supp.   528. 

15.  Wank  v.  Peet  (Mo.  App.),  190 
S.   W.  88. 

16.  Turncy  r.  Morrissey,  22  Cal. 
App.  271,  134  Pac.  335;  Wank  v.  Peet 
(.Mo.   Apf..),   100   S.  W.  88. 

17.  Dft  Martini  v.  McCaldin,  184 
App.   Div.   222.   171    N.  Y.   Supp.  528. 

As  to  appointment  of  trustee,  sec  su- 
pra, Y,  C,  5,  a. 

18.  Tapley  Co.  r.  Keller,  133  App. 
Div.  54,  117  N.  Y.  Supp.  817. 


[a]  Receiver  Pendente  Lite. — In  an 
action  to  compel  the  directors  to  ac- 
count for  the  management  and  dis- 
position of  the  assets,  the  appoint- 
ment of  a  receiver  pending  suit  is  not 
necessary  where  all  the  corporate  prop- 
erty has  been  distributed.  To  require 
the  property  to  be  turned  over  to  a 
receiver  would  be  to  grant  by  order 
the  same  relief  that  the  plaintiff  would 
get  by  judgment.  Not  only  this,  but 
the  directors  are  personally  liable  to 
the  extent  of  the  property  which  came 
into  their  hands,  and  the  plaintiff,  if 
he  recovers  judgment,  can  issue  exe- 
cution thereon  and  levy  on  whatever 
property  the  directors  have,  including 
that  distributed  if  thev  still  have  it. 
Taplev  Co.  r.  Keller,  'l33  App.  Div. 
54,  117  N.  Y.  Supp.  817. 

Following  assets  distributed,  see  in- 
fra, V,  I. 

19.  Lindemann  v.  Eusk,  125  Wis. 
210,   226,   104   N.   W.   119. 

20.  Lindemann  r.  Kusk,  125  Wis. 
210,  104  N.  W.  119. 

fa]  The  demand  need  not  be  pre- 
sented in  the  probate  court  as  a  claim 
against  the  deceased  trustee's  estate, 
because  equity  still  retains  an  auxil- 
iary or  supplementary  jurisdiction  to 
be  exercised  in  exceptional  cases, 
where  the  jurisdiction  of  the  probate 
court.  In  this  case,  all  the  parties 
interested  as  well  as  the  corporation 
should  bo  before  the  court  and  the  re- 
covery should  be  enforced  in  its  right 
which  result  can  be  most  effectually 
accomplished  in  an  action  to  wind  up 
its  affairs.  Jyindemann  V.  Rusk,  125 
Wis.  210,  104  N.  W.  119.  As  to  equity 
jurisdiction'  with  respect  to  probate 
matters  generally,  see  21  Standard 
Proc.    651. 
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provide  Ihat  the  trustiM\s  may  sue  or  be  sued  in  the  eorpornte  name," 
whereas  uiuhn'  otiu'i-  slatutes,  action  by  them  shoiiUl  he  hroii^lit  in  the 
naiiu's  of  the  dircrtors  as  trustees,'--  or  it  may  be  brouj^lit  either  in  the 
name  of  the  corporation  or  in  the  mime  of  tiie  trustees.-^ 

(VI.)  In  What  Courts  Suits  May  Be  Brought. —  The  trustees  derive 
their  powers  from  the  statute,  and  they  may  therefore  maintain  ac- 
tions in  other  states,  wiiere  the  corporation  could  have  done  so  if  not 
dissolved.'-*    And  they  may  sue  in  the  federal  courts  also.^° 

D.  Keceivek,  —  1.  Appointment  of.  —  a.  In  the  Absence  of 
Statute.  —  As  the  assets  of  a  dissolved  corporation  are  regarded  as  a 
trust  fund  for  the  benefit  of  creditors  and  stockholders,-'^  courts  of 
equity,  by  virtue  of  their  jurisdiction  over  trusts,  have  inherent  juris- 
diction to  appoint  a  receiver  to  take  charge  of  the  trust  fund,^^  on  the 


21.  Ala.— Weatherly  v.  Capital  City 
Water  Co.,  115  Ala.  156,  176,  22  So. 
140.  Ind. — Ilerron  v.  Vance,  17  Ind. 
595.  N,  C. — Latta  v.  Catawba  Elec. 
Co.,  146  N.  C.  285,  309,  59  S.  E.  1028. 
Teun. — Rogersville  &  J.  R.  Co.  v.  Kyle, 
9   Lea  691. 

Title  of  action  where  corporate  ex- 
istence is  continued,  see  supra,  V,  C, 
4,  b,   (UI). 

22.  Cal. — Kehrlein-Swinnerton  Const. 
Co.  V.  Rapken,  30  Cal.  App.  11,  156  Pac. 
972.  Kan. — Paola  Town  Co.  v.  Krutz, 
22  Kan.  725.  Miss. — Nevitt  v.  Bank 
of  Port  Gibson,  6  Smed.  &  M.  513. 
Tex. — Houston  Ice  &  Brew.  Co.  v.  Nic- 
olini  (Tex.  Civ.  App.),  96  S.  W.  84. 
Wash. — Soderberg  v.  McRae,  70  Wash. 
235,  126  Pac.  538,  action  in  name  of 
sole   trustee. 

fa]  The  trustees  may  sue  by  their 
collective  name  when  the  statute  au- 
thorizes them  to  sue  "by  the  name  of 
the  trustees  of  such  corporation,"  de- 
scribing it  by  its  corporate  name.  Mar- 
tin V.  Trusters  of  Belmont  Bank,  13 
Ohio  250. 

[b]  An  amendment  correcting  the 
title  of  the  action  is  permissible  when 
the  5dit  is  brought  in  the  namo  of  tho 
corporation.  Paola  Town  Co.  v. 
Krutz,  22  Kan.  725.  See  20  Standard 
Proc.   962,  964. 

23.  Harris-Woodbury  Lumb.  Co.  v. 
Coffin,  179  Fed.  257  (under  the  New 
Jersey  statute);  Marter  v.  Henry  San- 
chez Co.,   77   N.  J.  L.  95,   71   Atl.   41. 

24.  U.  S.— Eelfe  v.  Rundle,  103  U. 
3.  222,  26  L.  ed.  337;  Strout  t;.  United 
Shoe  Mach.  Co.,  195  Fed.  313.  S.  D. 
Root  V.  Sweeney,  12  S.  D.  43,  50,  80 
N.  W.   149.     W.  Va.— .Swing  v.   Bent- 
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ley  &  Gerwig  F.   Co.,  45   W.  Va.  283, 
31   S.  E.   925. 

[a]  Another  reason  for  the  rule  ia 
that  the  trustee  is  vested  with  the  ti- 
tle to  the  property  of  the  corporation. 
Strout  V.  United  Shoe  Mach.  Co.,  195 
Fed.  313;  Cobb  v.  Camden  Sav.  Bank, 
1(16  Me.  178,  76  Atl.  667,  20  Ann.  Gas. 
547. 

25.  Eelfe  v.  Bundle,  103  U.  S.  222, 
26  L.  ed.  337. 

26.  See  supra,  IV,  A. 

27.  U.  S.— Olmstead  v.  Distilling  & 
Cattle-Feeding  Co.,  73  Fed.  44;  Lothrop 
V.  Stedman,  13  Blatchf.  134,  15  Fed. 
Cas.  No.  8,519.  Cal. — Ilavemeyer  v. 
Superior  Court,  84  Cal.  327,  362,  24 
Pac.  121,  18  Am.  St.  Rep.  192,  10  L. 
R.  A.  627,  But  compare  State  Inv. 
&  Ins.  Co.  V.  Superior  Court,  101  Cal. 
135,  146,  35  Pac.  549.  Del.— Slaughter 
v.  Mdoro,  9  Del.  Ch.  350,  82  Atl.  963. 
Neb. — State  v.  Farmers'  «fe  Merchants' 
Ins.  Co.,  90  Neb.  664,  134  N.  W.  284, 
Ann.   Cas.   1913B,   643. 

fa]  Federal  equity  court  has  jur- 
isdiftion.  Olinstoad  ?-.  Distilling  & 
Cattle-Feeding  Co.,   73  Fed.  44. 

fb]  When  a  legislature,  in  repeal- 
ing a  charter,  does  not;  appoint  a  trus- 
tee, a  court  of  equity  which  never  al- 
lows a  trust  to  fail  for  want  of  a 
trustee,  would  see  to  the  execution  of 
that  trust,  although  by  the  dissolu- 
tion of  the  corporation,  the  legal  title 
to  its  property  has  been  changed.  Lo- 
throp V.  Stedman,  13  Blatchf.  134,  143, 
15  Fed.  Cas.  No.  8,519. 

fc]  National  Bank. — A  state  court 
may  appoint  a  receiver  to  wind  up  a 
national  bank,  whose  charter  has  ex- 
pired. Cogswell  V.  Second  Nat.  Bank, 
76  Conn.  252,  260,  56  Atl.  574. 
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application  of  a  beneficiarj^  thereof  or  a  creditor  or  stockholder.^^  Its 
jurisdiction  does  not  depend  upon  the  failure  or  inadequacy  of  legal 
or  statutory  remedies,  as  the  matter  of  trusts  falls  within  the  equitable 
cognizance  of  the  court.^^ 

b.  Under  Statute. — (I.)  In  General.  — In  many  jurisdictions,  stat- 
utes relating  to  the  winding  up  of  corporations  empower  the  court  to 
appoint  a  receiver  to  take  charge  of  the  corporate  estate  and  to  collect 
its  debts  and  property  and  to  do  all  other  acts  necessary  for  the  final 
settlement  of  its  unfinished  business.^°  The  statutes  differ  consider- 
ably. In  some  states  a  receiver  is  provided  for  in  the  judgment  of 
dissolution  ;^^  in  others,  by  an  order  entered  in  a  new  and  distinct 
proceeding  subsequent  to  judgment  of  dissolution.^-  In  many  states, 
there  is  a  general  statute  providing  that  a  receiver  may  be  appointed 
by  the  court,  in  which  an  action  is  pending,  in  cases  (among  others) 
where  a  corporation  has  been  dissolved  or  has  forfeited  its  corporate 
rights.^^  Oftentimes  it  is  provided  that  courts  may,  at  any  time,  on 
the  application  of  a  creditor  or  stockholder  of  any  corporation  which 
shall  be  dissolved,  continue  the  directors  as  trustees  or  appoint  a 
receiver.^* 

Statutes  authorizing  the  appointment  of  receivers  pending  dissolu- 
tion proceedings  have  already  been  noticed  in  connection  with  pro- 
ceedings for  dissolution.^^ 


[il]  For  the  mere  collection  of 
debts,  there  is  no  necessity  for  a  re- 
ceiver. Stark  Electric  R.  Co.  v. 
M'Ginty  Contract.  Co.,  238  Fed.  657, 
151    C.   C.   A.   507. 

28.  Olmstead  v.  Distilling?  &  Cattle- 
Feeding  Co.,  73  Fed.  44;  Cogswell  v. 
Second  Nat.  Bank,  76  Conn.  252,  260, 
56  Atl.  574. 

29.  Olmstead  V.  Distilling  &  Ca'ttle- 
Fceding  Co.,  73  Fed.  44.  See  the  title 
"Trusts  and  Trustees." 

30.  8cc  the  statutes,  and  Kalkhoff 
V.  Nelson,  60  Minn.  284,  280,  02  N. 
W.  332;  Latta  v.  Catawba  Elec.  Co., 
146  N.  C.  2S5,  59  S.  E.   1028. 

31.  Sec   supra,   TI,   K,   5,   d,    (VTII). 

32.  See  the  statutes,  and  the  fol- 
lowing: Cal. — Havemeyer  v.  Superior 
Court,  84  Cal.  327,  356,  366,  24  Pac. 
121,  IS  Am.  St.  Tfoj).  192,  10  L.  R.  A. 
627.  Miss.— Jackson  Loan  &  Trust  Co. 
V.  State  fx  rcl.  Hudson,  101  Miss.  440, 
66  So.  203.  Wis.— State  r.  West  Wis- 
consin  Ry.   Co.  34   Wis.   197,  216. 

33.  Soo  tlie  statutes  and  the  fol- 
lowing: U.  S. — Stevens  v.  Empire  Cas- 
ualty Co.,  IHO  Fed.  283.  Cal.— Yore  v. 
Superior  Court,  108  Cal.  431,  41  Pac. 
477;  State  Tnv.  &  Ins.  Co.  v.  Superior 
Court,  101  Cal.  138,  148,  35  Pac.  549; 
Havemeycr  v.  Superior   Court,  84   Cal. 


327,  24  Pae.  121,  18  Am.  St.  Rep.  192, 
10  L.  R.  A.  627;  In  re  French  Bank 
Case,  53  Cal,  495,  552.  Ind. — Supreme 
Sitting  Order  of  Iron  Hall  v.  Baker, 
134  Ind.  293,  310,  33  N.  E.  1128,  20 
L.  R.  A.  210.  N.  Y.— People  v.  Wash- 
ington Ice  Co.,  IS  Abb.  Pr.  382.  Tex. 
San  Antonio  Gas  Co.  v.  State,  22  Tex. 
Civ.  App.  118,  54  S.  W.   289. 

[a]  Without  Application  or  Request, 
This  statute  renders  it  discretionary 
with  the  court  to  appoint  a  receiver 
upon  the  forfeiture  of  tlie  charter  of 
a  corporation  and  without  the  applica- 
tion of  any  person  interested  in  the 
I)roperty.  It  may  do  so  independently 
of  the  request  of  anyone.  San  An- 
tonio Gas  Co.  V.  State,  22  Tex.  Civ. 
App.   118,  54  S.  W.  289. 

34.  See  the  statutes  and  State  Tnv. 
&  Ins.  Co.  V.  Superior  Court,  101  Cal. 
135,  148,  35  Pac.  549;  Ilarned  v.  Bea- 
con Hill  Real  Estate  Co.,  9  Del.  Ch. 
232,   SO    Atl.    805. 

[a]  If  the  statutory  trustees  fail 
to  wind  up  corporate  affairs  within 
the  time  limited,  tlie  court  may  ap- 
point a  receiver  under  the  statute  re- 
ferred to  in  the  text.  Ilarned  v.  Bea- 
con Hill  Real  Estate  Co.,  9  Del.  Ch. 
232,    80    Atl.    805. 

35.  See    supra,   II,   K,   5,    d,    (VII); 
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(H.)  Where  Corporate  Existence  Is  Continued. — Under  statutes  con- 
tinuinsi  the  existence  oi'  corporations  after  dissolution,  equity  has 
powerlo  and  will  appoint  a  reeoiver  when  a  proper  showing  is  made.''" 

(III.)  \Miere  There  Are  Statutory  Tnistees. —  Courts  of  equity  have 
inherent  power  to  appoint  a  receiver  of  the  assets,"  under  a  statute 
vesting  the  assets  of  a  dissolved  corporation  in  certain  persons  as 
trustees,''  and  some  statutes  specifically  authorize  the  appointment  of 
a  receiver,'® 

"Wliether  a  receiver  should  be  appointed  in  such  case  is  discretion- 
ary witli  the  court.-*''  though  the  appointment  of  a  receiver  is  the  ex- 
ception rather  than  the  rule.*^  The  mere  fact  of  dissolution,  without 
more,  furnishes  no  ground  for  the  appointment  of  a  receiver."-  But 
when  a  sufficient  ground  therefor  is  shown,"  as  for  example  when 


II,  K,  6,  a,  (IX);  II,  K,  6,  c,  (I),  (H). 

36.  U.  S.— Olmstead  v.  Distilling  & 
Cattle-Fceiling  Co.,  73  Fed.  44.  Del.— 
Earned  v.  Beacon  Hill  Real  Estate  Co., 
9  Del.  Ch.  232,  80  Atl.  805.  N.  J. 
American  Surety  Co.  v.  Great  White 
Spirit  Co.,  58  N.  J.  Eq.  526,  43  Atl. 
579. 

But  see  Von  Glahn  v.  De  Rosset,  81 
N.  C.  467. 

[a]  On  Proof  of  Unfitness,  or  Mis- 
conduct of  Directors. — Ilarned  v.  Bea- 
con Hill  Real  Estate  Co.,  9  Del.  Ch. 
232,  80  Atl.  805;  American  Surety  Co. 
f.  Great  White  Spirit  Co.,  58  N.  J. 
Eq.  526,  43  Atl.  579. 

[b]  Where  Creditors  Prevent  Wind- 
ing Up. — The  creditors  have  no  right 
as  against  each  other  to  seize  and 
squander  through  executions  and  at- 
tachments the  property  of  a  corpora- 
tion after  dissolution;  and  equity  will 
in  such  case  appoint  a  receiver  to  ad- 
minister its  assets.  Olmstead  v.  Dis- 
tilling &  Cattle-Feeding  Co.,  73  Fed. 
44. 

37.  Tailing  v.  Elbs,  120  N.  Y.  Supp. 
693. 

38.  As  to  such  statutes,  see  eupra, 
V,  C,  1. 

39.  American  Surety  Co.  v.  Great 
White  Spirit  Co.,  58  N.  J.  Eq.  526,  43 
Atl.  579;  Com.  v.  Order  of  Vesta,  156 
Pa.  531,  27  Atl.  14. 

40.  Neb. — State  v.  Farmers'  &  Mer- 
chants' Ins.  Co.,  90  Neb.  664,  673,  134 
N.  W.  284,  Ann.  Cas.  1913B,  643.  N.  J. 
American  Surety  Co.  v.  Great  White 
Spirit  Co.,  58  N.  J.  Eq.  526,  43  Atl. 
579,  statute  so  provides.  N,  Y. — Den- 
ike  V.  New  York  &  R.  Lime  &  Cement 
Co.,  80  N.  Y.  509,  609. 

[a]     Even  if  there  is  fraud  or  mis- 
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conduct  on  the  part  of  the  trustees, 
the  affairs  of  the  corporation  might 
be  -wound  up  by  them  under  the  di- 
rection and  supervision  of  the  court 
without  a  receiver.  Henriod  v.  East 
Tintic  Dev.  Co.    (Utah),  173  Pac.  134. 

41.  Ala. — Weatherly  v.  Capital  City 
Water  Co.,  115  Ala.  156,  22  So.  140. 
Cal. — Havemeyer  v.  Superior  Court,  84 
Cal.  327,  365,  24  Pac.  121,  18  Am.  St. 
Rep.  192,  10  L.  R.  A.  627.  La.— See 
Follett  V,  Field,  30  La.  Ann.  161.  Md. 
Baltimore  &  0;  R.  Co.  v.  Cannon,  72 
Md.   493,   20   Atl.   123. 

[a]  Attitude  of  Court. — In  State  v. 
Farmers'  &  Merchants'  Ins.  Co.,  90 
Neb.  664,  673,  134  N.  W.  284,  Ann. 
Cas.  1913B,  643,  the  court,  in  recog- 
nizing its  inherent  power  to  appoint 
a  receiver  after  dissolution,  said:  "We 
may  incidentally  remark  that  thia 
court  Tias  uniformly  discountenanced 
the  practice  of  taking  property  from 
its  owners  by  the  hands  of  a  receiver 
against  their  consent  except  upon  the 
clearest    grounds." 

42.  Anderson  V.  Buckley,  126  Ala. 
623,  28  So.  729;  Citv  Pottery  Co.  v. 
Yates,  37  N.  J.  Eq.  543. 

43.  Ala. — Buckley  v.  Anderson,  137 
Ala.  325,  34  So.  238-  Anderson  v.  Buck- 
ley, 126  Ala.  623,  28  So.  729;  Weath- 
erly  v.  Capital  City  Water  Co.,  115 
Ala.  156,  22  So.  140.  Cal.— Havemeyer 
V.  Superior  Court,  84  Cal.  327,  365,  24 
Pac.  121,  18  Am.  St.  Rep.  192,  10  L. 
R.  A.  627.  Del. — Townsend  v.  Dela- 
ware Glue  Co.,  103  Atl.  576;  Harned 
V.  Beacon  Hill  Real  Estate  Co.,  9  Del. 
Ch.  232,  80  Atl.  805.  Md.— Knabe  V. 
.Tohnson,  107  Md.  616,  69  Atl.  420.  N.  J. 
Fitzgerald  v.  State  Mut.  Bid?.  &  L. 
Assn.,   74  N.  J.   Eq.   440,  69  Atl.  564. 
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the  trustees  are  guilty  of  fraud,  misconduct,  or  bad  faith,^*  or  when 
they  are  unfit  to  exercise  the  trust,  by  reason  of  incapacity  or  unwill- 
ingness to  perform  their  duties,  or  for  other  reason,*^  the  statutory 
trustees  may  be  removed  and  a  receiver  appointed.  Instead  of  ap- 
pointing a'  receiver,  however,  the  court  may  appoint  other  persons  to 
become  trustees  in  place  of  those  removed.*^ 

c.  Jurisdiction  and  Venue.  —  The  general  rules  as  to  jurisdiction 
and  venue  apply  to  proceedings  for  the  appointment  of  receivers  to 
wind  up  dissolved  corporations,  except  so  far  as  they  may  be  altered 
by  statute.^^ 

d.  Proceedings  for.  —  When  the  statute  does  not  indicate  the  form 
of  the  application  to  equity  to  appoint  a  receiver,  take  charge  of  the 
affairs  of  the  corporation  and  wind  them  up,  presumably  it  intends 
that  the  forms  and  procedure  in  equity  cases  shall  be  used  so  far  as 
practicable.*^     The  person  authorized  to  apply  for  a  receivership,*" 


See  Hegeman  v.  Atlantic  Rubber  Shoe 
Co.,  73  N.  J.  Eq.  295,  75  Atl.  819. 
N.  Y.— Tailing  f.  Elbs,  120  N.  Y.  Supp. 
693;  In  re  Pontius,  26  Hun  232.  N.  C. 
Latta  r.  Catawba  Elec.  Co.,  146  N.  C. 
285,   310,   59   S.   E.   1028. 

[a]  If  there  are  no  persons  author- 
ized to  take  charge  of  and  conduct 
the  affairs  of  the  corporation,  a  re- 
ceiver will  be  appointed.  Conro  v. 
Gray,  4  How.  Pr.   (N.  Y.)    166. 

44.  American  Surety  Co.  v.  Great 
White  Spirit  Co.,  58  N.  J.  Eq.  626,  43 
Atl.  579;  Henriod  v.  East  Tintic  Dev. 
Co.    (Utah),  173  Pac.   134. 

45.  American  Surety  Co.  v.  Great 
White  Spirit  Co.,  58  N.  J.  Eq.  526,  43 
Atl.  579. 

fa]  Unfitness  Shown  How.— Such 
unfitness  of  the  directors  may  be 
shown  by  proof  of  breaches  of  trust 
after  dissolution,  of  misconduct  or 
broach  of  trust  previous  thereto,  or 
of  incapacity  or  of  conduct  indirating 
unwillingness  to  perform  the  duties  of 
the  trust.  American  Surety  Co.  v. 
Croat  White  Spirit  Co.,  58  N.  J.  Eq. 
52n.  43   Atl.  579. 

fb]  When  the  trustees  refuse  to  sue 
for  property  fraudulently  disposed,  the 
court  may  on  proper  application  ap- 
point a  receiver.  Latta  r.  Catawba 
Elec.  Co.,  140  N.  C.  28o,  310,  59  S.  E. 
1028. 

46.  See  supra,  V,  C,  T),  a. 

47.  Sop  the  titlos,  "Jurisdiction;" 
"Receivers;"   "Venue." 

fa]  Some  statutes  limit  jurisdiction 
to  the  superior  court  of  the  county 
where   tho   corporation   carried   on   its 


business  or  had  its  principal  place  of 
business.  State  Inv.  &  Ins.  Co.  v.  Su- 
perior Court,  101  Cal.  135,  148,  35  Pac. 
549;  Henderson  v.  Palmer  Union  Oil 
Co.,  29  Cal.  App.  451,  156  Pac.  65. 

[b]  Conflict  of  Jurisdiction. — The 
jurisdiction  of  tho  court  winding  up 
the  affairs  of  a  corporation,  to  appoint 
a  receiver,  is  not  affected  by  the  ap- 
pointment of  a  receiver  by  another 
court  at  the  instance  of  a  creditor  or 
shareholder.  Minn. — St.  Louis  Car  Co. 
r.  Stillwater  St.  Rv.  Co.,  53  Minn.  129, 
54  N.  W.  1064.  N.  Y.— People  v.  New 
York  City  Ry.  Co.,  107  N.  Y.  Supp. 
247.  S.  C— State  v.  Port  Roval  &  A. 
Ry.   Co.,  45   S.   C.  470,  23   S.   E.   383. 

As  to  concurrent  jurisdiction  gener- 
ally,   see    17   Standard    Proe.    797. 

48.  Ilarned  v.  Beacon  Hill  Real  Es- 
tate  Co.,   9   Del.   Ch.   232.   80    Atl.   805. 

[a]  The  usual  proceeding  is  by  bill, 
answer  and  other  pleadings.  Harned 
V.  Beacon  Hill  Real  Estate  Co.,  9  Del. 
Ch.  232,  80  Atl.  805. 

49.  See   infra,   tliis   note. 

[al  The  prosecuting  attorney  may 
file  bill  under  statute?.  Sec  Conlan  V. 
Oudin,   40   Wash.   240,   94    ]\tc.    1074. 

[b]  When  the  statute  authorizes 
the  appointment  of  a  receiver  on  the 
application  of  a  creditor  or  stock- 
holder, the  court  cannot  appoint  a  re- 
ceiver at  the  instance  of  a  stranger  or 
of  tho  attorney  gonoral  who  instituted 
tho  forfeiture  proceedings,  or  on  its 
own  motion.  State  Tnv.  &  Ins.  Co.  V. 
Superior  Court,  101  Cal.  135,  148,  35 
Pac.  549;  Havemever  v.  Superior  Court, 
84    Cal.   327,    24   Pac.    121.    18    Am.   St. 

I  Rep.  192,  10  L.  R.  A.  627. 
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usimlly  a  oroilitor  or  stocklioldor/'"  should  file  a  ])ill  allopjing  facta 
slioNviiiiT  tlio  lu'i'cssity  for  tlic  aiipointniont/'^  and  he  must  ^ive  such 
soi'urity,''-  and  notioo.''-'  as  tlic  huv  rociuiros.  On  the  h(>arin<j:,  the  court 
may  make  an  orilor  apjiointinj]:  a  recoivor.'"'  Wlicn  appointed,  the  re- 
ceiver is  an  otlioor  ol"  the  court,  subject  to  its  direction  and  control.'"' 


50.  State  Tnv.  &  Ins.  Co.  v.  Super- 
ior Court,  101  Cal.  135,  148,  35  Pac. 
641);  Hnveuiover  r.  Superior  Court,  84 
Cal.  3-27,  .24  Pac.  121,  18  Am.  St.  Rep. 
192,  10  L.  R.  A.  627;  Harned  r.  Bea- 
con Hill  Real  Estate  Co.,  9  Del.  Ch. 
232,  SO  Atl.  SOS. 

["al  A  simple  contract  creditor  may 
petition  for  a  receiver  under  a  statute 
authorizing  the  appointment  on  the 
application  of  "anv  creditor."  In  re 
Pontius,   2(5   Ilun    (X.   Y.)    232. 

[b]  Effect  of  Statute  Directing 
Others  To  Sue. — A  statute  relating  to 
proceedings  for  the  involuntary  dis- 
solution of  corporations  in  the  name 
of  the  state  on  the  relation  of  a  single 
stockholder,  provides  that  when  judg- 
ment is  rendered  the  court  shall  ap- 
point a  receiver  and  make  a  distribu- 
tion thereof.  "The  prosecuting  at- 
torney shall  immediately  institute  pro- 
ceedings for  that  purpose."  The  quoted 
words  are  intended  in  a  directory  sense 
rather  than  as  a  jurisdictional  require- 
ment. A  proceeding  for  this  purpose 
may  be  commenced  by  any  interested 
person  such  as  a  stockholder  or  cred- 
itor. Conlan  v.  Oudin,  49  Wash.  240, 
94  Pac.  1074. 

51.  Ala.— Weatherly  v.  Capital  City 
Water  Co.,  11.5  Ala.  156,  172,  22  So. 
140.  Del. — Harned  r.  Beacon  Hill  Real 
Estate  Co.,  9  Del.  Ch.  232,  80  Atl.  805. 
Wis.— Seering  v.  Black,  140  Wis.  413, 
122  X.  W.   lOoo. 

8ee  generally  the  titles  "BUls  and 
Answers;"  "Declaration  and  Com- 
paint." 

fa]  Parties  to  Bill. — A  corporation, 
which  has  lost  its  right  to  do  business 
by  failing  to  pay  its  taxes,  though 
paralyzed,  is  still  a  proper  party  to  a 
suit  in  equity  to  appoint  a  receiver 
and  wind  up  its  affairs;  its  nflficors 
may  answer  for  it  in  the  suit.  Harned 
V.  Beacon  Hill  Real  Estate  Co.,  9  Del. 
Ch.    2.'{2,    80    Atl.    805. 

[b]  The  bill  praying  the  appoint- 
ment of  a  receiver  must  allege  a  state 
of  facts  importing  the  necessity  for 
the  appointment  of  a  receiver.  The 
facts   alleged   must   be   of   a   character 

Vol.  XXVI 


to  show  that  the  trustees  are  incom- 
petent or  unfaithful,  or  are  misman- 
aging the  property  to  the  injury  of 
the  complainant,  or  are  without  power 
and  authority  to  subserve  some  pecu- 
liar interest  or  right  of  the  party  com- 
plaining and  that  he  is  being  injured 
thereby,  or  other  like  situation.  Weath- 
erlv  V.  Capital  City  Water  Co.,  115 
Ala.  156,  172,  22  So.  140. 

As  to  what  facts  must  be  shown,  see 
supra,  V,   1),    1,  a,   and   b. 

[c]  An  allegation  in  a  bill  by  a 
stockholder  that  he  is  a  creditor  is 
proper  enough  for  the  purpose  of  giv- 
ing the  history  of  the  case,  but  not 
for  the  purpose  of  obtaining  a  judg- 
ment on  his  claim.  A  prayer  for  judg- 
ment may  be  construed  as  a  demand 
that  the  receiver  pay  him  the  amount 
found  to  be  his  due  after  he  has  filed 
and  proved  his  claim  in  the  receiver- 
ship proceedings.  So  construed,  the 
complaint  will  be  upheld  as  stating 
but  a  single  cause  of  action.  Seering 
V.  Black,  140  Wis.  413,  122  N.  W.  1055. 

52.  See    infra,    this    note. 

[a]  Security. — Under  statute  a  re- 
ceiver will  not  be  appointed  on  the  ex 
parte  application  of  a  stockholder  or 
creditor  without  sufficient  security  for 
damages  that  may  be  caused.  Have- 
meyer  r.  Sufjcrior  Court,  84  Cal.  327, 
565,  24  Pac.  121,  18  Am.  St.  Rep.  192, 
10  L.  R.  A.  627.  See  22  Standard 
Proc.  350,  note  37. 

53.  See  infra,   this  note. 

fa]  Notice. — It  is  a  general  rule 
that  a  court  will  not  appoint  a  re- 
ceiver until  the  defendant  is  heard  in 
response  to  the  application,  unless  the 
necessity  be  of  the  most  stringent  char- 
acter. Baltimore  Trust  Co.  v.  George's 
Creek  Coal  &  I.  Co.,  119  Md.  21,  85 
Atl.   949.     See  22   Standard  Proc.  346. 

54.  See  22  Standard  Proc.  B.54. 

fa]  The  receiver  may  be  appointed 
with  directions  to  apply  to  another 
court  for  the  possession  of  the  prop- 
erty. State  V.  Port  Roval  &  A.  Ry. 
Co.,  45  S.  C.  470,  23  S.  E.  383. 

55.  People  v.  Murray  Hill  Bank,  10 
App.  Div.  328,  41   N.  Y.  Supp.  804,  26 
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2.  Filling'  Vacancies.  —  The  power  to  fill  a  vacancy  is  implied  in 
the  power  to  appoint  a  liquidating  commissioner.^^ 

3.  Protection  of  Receiver.  —  Creditors  are  parties  through  the  re- 
ceiver, and  as  such  they  may  be  restrained  from  interference  with 
assets  in  the  receiver's  hands,  or  with  his  administration  of  the  corpo- 
rate affairs.^^ 

4.  Actions  By.  —  The  receiver  as  the  representative  of  all  the 
creditors  is  the  proper  person  to  prosecute  actions  to  recover  and  pre- 
serve the  assets  of  the  corporation,^^  He  may  sue  to  recover  unpaid 
stock  subscriptions,^^  and  funds  or  securities  invested  or  misapplied,*** 


Civ.  Proc.  1,  75  N.  Y.     St.  1203.     See 
generally  the  title  "Receivers." 

56.  State  v.  Orleans  Nav.  Co.,  9  La. 
Ann.  40. 

Appointment  of  successor  to  receiver 
generally,    see   22    Standard   Proc.   374. 

57.  Atlas  Bank  v.  Nahant  Bank,  23 
Pick.  (Mass.)  480;  Attorney  General 
V.  Guardian  Mat.  L.  Ins.  Co.,  77  N.  Y. 
272. 

[a]  Actions  against  the  corporation 
may  be  enjoined,  even  in  the  absence 
of  statute  conferring  such  authority. 
In  re  French,  181  App.  Div.  719,  168 
N.  Y.  Supp.  988. 

[b]  Actions  in  other  courts  to  re- 
cover assets  to  which  a  receiver  is  en- 
titled, may  be  enjoined.  Attorney 
General  v.  Guardian  Mut.  L.  Ins.  Co., 
77  N.  Y.  272. 

[cl  Remedy  for  Violation  of  In- 
junction.— The  receiver  should  not  file 
a  petition  as  a  distinct  proceeding  but 
should  proceed  in  the  original  cause 
to  dissolve  attachments  levied  in  vio- 
lation of  an  injunction.  Atlas  Bank 
V.  Nahant  Bank,"  23  Pick.  (Mass.)  480. 

f58.  Ala..— TTundlov  v.  Hewitt,  10.5  Ala. 
647,  fi.^l,  71  So.  419.  See  also  Drennen 
r.  .Tonkins,  ISO  Ala.  201,  60  So.  8.56. 
Mass. — Fogg  t;.  Order  of  the  Golden 
Lion,  159  Mas-s.  9,  33  N.  E.  692.  N.  T. 
Attorney  General  j*.  Guardian  Mut.  L. 
Ins.  Co.',  77  N.  Y.  272;  Michel  v.  Betz, 
108  App.  Div.  241,  0.=5  N.  Y.  Supp.  844. 
N.  C. — Ashoviljo  Div.  No.  Fifteen  v. 
Aston,  92  N.  C.  .578.  Ohio.— Russell 
r.  Farmers'  Mut.  U.  F.  &  Jj.  Ins.  Assn., 
21  Ohio  0.  C.  472. 

[a]  It  seems  that  the  discharge  of 
a  permanent  receiver  does  not  divest 
him  (if  liis  rifjht  of  action  to  recover 
corporate  property,  and  it  is  his  duty 


to  enforce  it.  Michel  v.  Betz,  108  App. 
Div.  241,  95  N.  Y.  Supp.  844. 

Substitution  of  receiver  in  pending 
suits,   see   supra,   IV,   C. 

Capacity  of  corporation  to  sue  and 
be  sued,  see  supra,  IV,  B,  1. 

59.  Ala.— Hundley  v.  Hewitt,  195 
Ala.  647,  71  So.  419.  N.  Y.— Lang  v. 
Lutz,  39  Misc.  3,  78  N.  Y.  Supp.  200; 
Hetze]  V.  Tannehill  Silver  Min.  Co.,  4 
Abb.  N.  C.  40.  N.  C— Smathers  V. 
Western  Carolina  Bank,  135  N.  C.  410, 
47  S.  E.  893.  Ohio.— Smith  v.  John- 
son, 57  Ohio  St.  486,  49  N.  E.  693. 

Actions  to  recover  unpaid  subscrip- 
tions, see  5  Standard  Proc.  686,  and 
the  title,   "Stock  and  Stockholders." 

[a]  The  power  to  maintain  an  ac- 
tion of  this  character  need  not  be  ex- 
pressly conferred  by  statute  upon  the 
receiver,  but  may  be  implied.  Hund- 
ley V.  Hewitt,  195  Ala.  647,  651,  71 
So.  419. 

[b]  But  when  a  corporation  has  dis- 
abled itself  from  suing  for  unpaid  sub- 
scriptions, its  receiver  cannot  be  au- 
thorized to  sue.  The  reason  is  that 
he  stands  in  the  place  of  the  com- 
pany. Republic  L.  Ins.  Co.  v-  Swig- 
ert,  135  111.  150,  25  N.  E.  680,  12  L. 
R.  A.  328. 

fc]  Joinder  of  Parties. — A  receiver 
cannot  properly  join  all  delinquent 
stockholders  in  an  action  to  recover 
unpaid  subscriptions.  The  reason  of 
the  rule  is  that  each  subscription  is 
tho  individual  undertaking  or  contract 
of  tho  subscriber.  It  is  a  several  con- 
tract. Smith  V.  Johnson,  57  Ohio  St. 
4sr,,  49  N.  E.  693.  Seo  generally  11 
Standard   Proc.   973. 

60.  Attorney  General  r.  Guardian 
Mut.  L.  Ins.  Co.,  77  N.  Y.  272;  Osgood 
V.  Laytin,  48  Barb.   (N.  Y.)    463. 
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aiul  to  sot  nsiile  i\\c^:\\  ami  Iraudiilont  transfers  of  property  by  tbe 
otricers  of  the  corporation." 

Fonn  of  Action.—  When  a  receiver  of  the  assets  ot  a  dissolved  corpo- 
ration sueeeeils  to  the  title  and  rig:hts  of  action  of  the  corporation 
itself  and  takes  all  such  rights  as  the  corporation  itself  orif?inally  had, 
he  mav  enforce  theiii  by  the  same  rem(Hlies/'- 

In  Wliose  Name  Suit  Brought.  —  Whether  the  receiver  sues  in  us 
own  name  dei)ends  upon  the  statute  and  the  rules  elsewhere  stated.' 

Where  Suit  Brought.  —  Subject  to  the  limitations  elsewhere  dis- 
cussed/''' the  receiver  may  sue  in  states  other  than  that  of  his  appoint- 
ment.'"^ .  •  •    i.    J     4. 

5.  Actions  Against.  —  Actions  against  a  receiver  appointed  to 
wind  up  the  alTairs  of  a  dissolved  corporation  may  be  brought  when 
leave  of  court  is  had.*'^ 

E.  Collection  of  Assets  by  Creditors  and  Stockholders. 
After  the  dissolution  of  a  corporation,  it,  if  its  existence  is  continued 
by  statute,"  or  the  trustees,  if  the  statute  provides  therefor,°«  or  the 
receiver,  if  one  has  been  appointed,*^^  may  sue  to  recover  assets  of  the 
corporation.  The  title  to  tho  rights  of  action  in  the  corporation  does 
not  pass  to  the  creditors  but  to  its  representatives,  and  a  creditor 
cannot  maintain  an  action  to  recover  assets,'"'  unless  it  appears  that 


61.  Attorney  General  v.  Cuardian 
Mut.  L.  Ins.  Co.,  77  N.  Y.  272.  See 
the   title,    "Fraudulent  Conveyances." 

62.  Smith  v.  Johnson,  57  Ohio  St. 
4S6,  49   N.   E.  693. 

[a]  At  Law  (1)  and  in  Equity.— 
Hundley  v.  Hewitt,  195  Ala.  647,  651, 
71  So.  419,  applying  Cartwright  v.  West, 
173  Ala.  198,  202,  55  So.  917.  (2) 
But  since  the  remedy  of  a  corporation 
to  recover  unpaid  subscriptions  is  at 
law,  the  receiver  can  recover  on^  such 
cause  of  action  only  at  law.  Smith  v. 
Johnson,  57  Ohio  St.  486,  491,  49  N.  E. 
693. 

63.  Sec    22    Standard    Proc    428. 
[a]     May    Sue    in   His   Own   Name. 

Wilcox  V.  Continental  L.  Ins.  Co.,  56 
Conn.  468,  16  Atl.  244.  See  22  Stand- 
ard Proc.  429,  note  85. 

fb]  May  Sue  in  the  Name  of  the 
Corporation. — 111. — ^Ramsey  v.  Peoria 
Marine  &  F.  Ins.  Co.,  55  "ill.  311.  Ind. 
Herron  v.  Vance,  17  Ind.  595.  Ohio. 
Miami  Exporting  Co.  f.  Gano,  13  Ohio 
269. 

[c]  In  his  own  or  the  corporate 
name  at  his  election.  Davis  i".  Indus- 
trial Mfg.  Co.,  114  N.  C.  321,  19  S. 
E.  371,  23  L.  R.  A.  322;  Gray  v.  Lewis, 
94  N.  0.  392. 

64.  See   22   Standard   Proc.  424. 

65.  Bank    v.    McLeod,    38    Ohio    St. 
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174;  Swing  v.  Parkersburg  V.  &  P. 
Co.,  45  W.  Va.  288,  31  S.  E.  926; 
Swing  V.  Bentley  &  Gerwig  F.  Co.  45 
W.   Va.   283,   .31   S.   E.   925. 

66.  See  22  Standard  Proc.  405,  et 
seq. 

As  to  actions  upon  disputed  claims, 
see    infra,   V,    D,    f). 

I  a]  A  superintendent  of  Insurance 
who  institutes  dissolution  proceedings 
cannot  maintain  a  bill  again.st  tlie  re- 
ceiver asking  the  court's  advice  as  to 
the  disposition  of  funds.  Relfe  v. 
Spear,   6   Mo.   App.   129. 

[b]  Appeal  by  Receiver. — A  re- 
ceiver cannot  appeal  from  an  order  of 
court  affecting  the  distribution  of 
funds  in  his  hands  among  the  classes 
of  persons  entitled  thereto.  Knabe  v. 
Johnson,  107  Md.  616,  69  Atl.  420.  See 
22   Ptaiid.i.d   Proc.   433. 

67.  See  supra,  V,  C,  4,  b    (I). 

68.  See  supra,  V,  C,  5,  b. 

69.  See  supra,  V,  D,  4. 

70.  Lang  v.  Lutz,  39  Misc:  3,  78 
N.  Y.  Supp.  200;  Tinkham  v.  Borst, 
15   How.   Pr.    (N.   Y.)    204. 

[a]  Duty  of  Creditor. — As  the  re- 
ceiver has  full  power  to  reach  all  as- 
sets of  a  dissolved  corporntion  which 
can  be  reached  by  any  creditor,  any 
creditor  who  has  knowledge  of  assets 
should    disclose    that    fact    to    the    re- 


WINDIXG  UP  CORPORATIONS 


463 


there  is  no  one  else  authorized  to  sue/^  or  that  the  persons  authorized 
to  sue  refuse  or  would  refuse  to  do  so,^^  or  unless  the  objection  is 
waived/^  though  even  in  such  cases,  it  has  been  held  that  he  cannot 
maintain  such  an  action.''*    So  also  stockliolders  cannot  sue  to  recover 


ceiver  for  the  benefit  of  all  the  cred- 
itors. Jacobs  V.  E.  Bement's  Sons,  161 
Mich.  415,  126  N    W.  1043. 

[b]  Unpaid  Subscriptions. — If  there 
is  a  receiver  authorized  to  sue,  a  cred- 
itor cannot  sue  for  his  own  benefit  to 
recover  unpaid  subscriptions,  as  such 
indebtedness  is  an  asset  of  the  cor- 
poration which  passes  to  the  receiver. 
Lang  r.  Lutz,  39  Misc.  3,  78  N.  Y. 
Supp.   200. 

[c]  Foreign  Corporation. — If  the 
law  of  the  state  of  the  origin  of  the 
corporation  as  to  the  effect  of  disso- 
lution of  a  corporation  is  not  alleged, 
it  must  be  presumed  to  be  the  same 
as  the  common  law.  The  right  of  ac- 
tion passes  to  the  state,  which  alone 
can  sue  to  recover  corporate  assets. 
A  creditor's  only  remedy  then  is  by 
petition  to  the  state  to  recognize  his 
rights,  or  to  have  leave  to  sue  in  the 
name  of  the  state.  Tinkham  v.  Borst, 
15   How.    (N.  Y.)    204. 

71.  'Rogersville  &  J.  B.  Co.  v.  Kyle, 
9  Lea  (Tenn.)  691.  See  Tinkham  v. 
Borst,  31    Barb.    (N.  Y.)   407. 

fa]  Where  the  statute  limits  the 
time  in  which  the  trustees  may  sue  in 
the  corporate  name  to  recover  assets, 
they  cannot  sue  after  the  expiration 
of  such  time,  and  suit  must  be  brought 
in  the  name  of  a  creditor  or  stock- 
holder. Rogersvilje  &  J.  E.  Co.  v. 
Kyle,  9  Lea  (Tenn.)   691. 

\h]  A  creditor  of  a  dissolved  for- 
eign corporation  may  sue  to  recover 
its  assets  in  the  hands  of  third  per- 
sons, although  ho  may  be  accountable 
to  the  foreign  jurisdiction  in  refer- 
ence to  it.  The  court  will  not,  in 
Huch  case,  disregard  the  rights  of  other 
parties  but  it  will  ascertain  them  and 
apply  that  portion  which  is  found  to 
belong  to  its  own  citizens.  It  will  not 
be  presumed  the  foreign  court  has  ap- 
pointed a  receiver,  and  even  if  it  has, 
it  is  not  clear  that  he  could  sue.  Tink- 
ham  f.  Borst,  31   Barb.   (N.  Y.)   407. 

72.  Boyd  v.  Hankinson,  92  Fed.  49, 
34  C.  C.  A.  197;  Pullman  t;.  Stebblns, 
51  Fed.  10;  Lang  r.  Lutz,  39  Misc.  3, 
78  N.  Y.  Supp.  200;  Tinkham  V.  Borst, 
15  How.  Pr.  (N.  Y.)   204. 


[a]  After  demand  upon  the  receiver 
to  sue,  and  a  refusal  or  unreasouablo 
neglect  to  do  so,  a  creditor  may  sua 
in  behalf  of  all  the  creditors  and  make 
the  receiver  a  party  defendant.  Lang 
r.  Lutz,  39  Misc.  3,  78  N.  Y.  Supp. 
200. 

[b]  If  a  demand  would  be  futile, 
no  previous  demand  is  necessary.  Pull- 
man V.  Stebbins,  51  Fed.  10. 

[c]  The  receiver  is  a  necessary 
party,  where  he  neglects  and  refuses 
to  sue.  See  Tinkham  v.  Borst,  15  How. 
Pr.    (N.   Y.)    204. 

[d]  A  bill  not  alleging  that  it  is 
filed  on  behalf  of  all  is  defective  and 
dcmuil'able.  Pullman  v.  Stebbins,  51 
Fed.  10. 

73.  Drennen  v.  Jenkins,  180  Ala. 
261,  60  So.  856,  where  the  receiver  in- 
terposed nO'  objection  and  his  counsel 
joined  with  the  attorneys  of  the  cred- 
itors. 

[a]  An  action  to  compel  payment 
of  unpaid  subscriptions  of  stock  may 
be  brought.  I'ankey  r.  Lippman,  187 
Ala.   199,  65  So.   771. 

74.  Bowker  v.  Hill,  115  Fed.  528. 
[a]     Remedies    Discussed. — While    it 

has  been  hold  that  if  the  trustees  or 
the  assignees  of  a  bankrupt  will  not 
interpose,  the  creditors  themselves 
may  file  a  bill,  this  notion  has  been 
entirely  exploded  in  England,  and  the 
English  law  has  been  followed  by  the 
supreme  court.  If  the  trustee  or  as- 
signee will  not  sue,  the  remedy  is  to 
have  him  removed,  or  to  obtain  leave 
to  file  a  bill  in  his  name,  or  to  file  a 
bill  against  him  and  others  to  compel 
him  to  get  in  assets  due  from  tho 
other  defendants.  But  when  it  comes 
to  special  remedies  against  third  per- 
sona, such  as  ofTicers  and  stockliolders, 
tho  assignee  can  only  ipursue  tlioso 
claims  of  a  general  nature  accruing  to 
all  the  creditors.  If  therefore,  the  re- 
covery depends  on  the  equities  of  par- 
ticular creditors,  or  upon  tho  dates 
when  their  debts  were  contracted,  etc., 
those  creditors  must  necessarily  cJi- 
force  their  own  special  rights.  Bowker 
f.  Hill,   115  Fed.  528. 
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corporate  assets  as  a  rulo,*"'  altlion<j:li  thoy  may  tlo  so  mulcr  certain 
oireiiinstaneos.'"  And  where  on  dissolution  of  a  corporation,  the  title 
to  its  property  is  deemed  to  vest  in  its  stockholders  as  tenants  in 
common,  they  may  sue  as  tenants  in  common  to  protect  their  rights." 
F.  Sale  op  pKdrKUTY.  —  In  connection  with  the  windinp:  up  of 
the  affairs  of  a  dissolved  corporation,  a  court  of  equity  has  power  to 
decree  tiie  sale  of  its  property,^*  subject  to  any  limitations  imposed  by 


75.  Sec  infra,  this  note. 

[a]  If  there  are  no  trustees,  the 
duty  to  collect  the  assets  would  de- 
volve upon  a  receiver  to  be  appointed, 
but  no  cause  of  action  *o  reach  assets 
in  the  hands  of  a  third  party,  vests 
in  the  stockholders.  An  allegation  in 
the  complaint  that  there  are  no  cred- 
itors does  not  'aid  the  stockholder,  as 
the  question  as  to  whether  there  are 
debts  to  be  paid  cannot  be  determined 
as  an  issue  between  stockholders  and 
third  persons.  A  receiver  must  be  ap- 
pointed to  protect  the  rights  of  all, 
whether  creditors  or  stockholders. 
Doubtless  if  the  defendant  were  a  sur- 
viving director  the  plaintiff  would 
have  a  case.  The  defendant,  in  such 
case,  would  be  in  possession  as  trus- 
tee pursuant  to  statute,  and  the  action 
would  be  for  his  removal  and  for  an 
accounting  to  a  receiver  at  the  in- 
stance of  stockholders  as  cestuis  qui 
trustent.  De  Martini  v.  McCaldin,  101 
Misc.  304,  167  N.  Y.  Supp.  596.  See 
also  De  Martini  v.  McCaldin,  176  App. 
Div.  541,  163  N.  Y.  Supp.  484;  Michel 
V.  Betz,  108  App.  Div.  241,  95  N.  Y. 
Supp.  844. 

76.  See  Boyd  v.  Hankinson,  92  Fed. 
49,  34  C.  C.  A.  197  (where  plaintiffs 
sued  as  creditors  and  as  stockholders); 
Eogersville  &  J.  E.  Co.  v.  Kyle,  9  Lea 
(Tcnn.)  691,  69S,  where  the  court  in 
holding  that  after  the  expiration  of 
the  statutory  period  after  dissolution, 
the  powers  of  the  trustees  terminated, 
said  that  the  creditor  or  stockholder 
may  sue  in   his  own   name  in  equity. 

fa]  After  a  demand  upon  the  re- 
ceiver and  his  refusal  to  sue,  a  stock- 
holder may  sue  for  the  recovery  of 
corporate  assets,  making  the  receiver 
a  party,  and  asking  for  a  judgment 
requiring  the  defendant  to  account  to 
the  receiver  for  any  property  or  claims 
he  had  unlawfully  acquired  or  for 
which  he  is  liable  to  account  to  the 
corjioration.  Michel  v.  Betz,  108  App. 
Div.   241,   ur,   N.   Y.   Supp.  844. 

Stockholders'   suits  after  dissolution 
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of  corporations,  see  r>  Standard  Proc. 
704,  aiul  the  title  "Stock  and  Stock- 
holders." 

77.  Barker  v.  Edwards,  259  Fed. 
484,   170   C.   C.   A.  460. 

[a]  Where  the  statutory  period  for 
invoking  the  winding  up  statute  has 
passed,  and  there  are  no  liebts,  tlie 
stockholders  own  the  corporate  laud 
as  tenants  in  common  and  may  re- 
cover it  from  an  adverse  claimant 
without  the  appointment  of  a  trustee 
or  receiver  to  act  as  representative 
plaintiff.  Stearns  Coal  &  Lumb.  Co. 
V.  Van  Winkle,  221  Fed.  590,  596,  137 
C.   C.  A.  314. 

[b]  A  representative  suit  to  re- 
cover the  corporate  property  may  be 
brought  where  the  stockholders  are  nu- 
merous and  it  is  impracticable  to  join 
them.  Stearns  Coal  &  Lumb.  Co.  v. 
Van  Winkle,  221  Fed.  590,  137  C.  C. 
A.  314.     See  20   Standard   Proc.  949. 

\c]  One  stockholder,  after  dissolu- 
tion of  a  corporation,  may  without 
joining  the  others  sue  to  assert  his 
own  right  in  real  property  owned  by 
the  corporation.  He  is  a  tenant  in 
common  and  it  is  well  established  that 
one  tenant  may  maintain  an  action  to 
protect  ^is  rights  in  the  property  with- 
out joining  his  co-owners.  Barker  v. 
Edwards,  259  Fed.  484,  489,  170  C.  C. 
A.  460.  See  the  title,  "Tenants  In 
Common." 

78.  Cal.— Rossi  v.  Caire,  174  Cal.  74, 
161  Pac.  1161.  la. — Stewart  v.  Pierce, 
116  Iowa  733,  89  IST.  W.  234.  Mass. 
See  Atlas  Bank  v.  Nahant  Bank,  23 
Pick.  480,  not  deciding  whether  the 
power  of  a  receiver  to  sell  is  by  force 
of  his  appointment  or  of  an  order  of 
court.  N.  J. — Friendship  Tel.  Co.  v. 
Newark  Tel.  Co.,  88  N.  J.  Eq.  562,  103 
Atl.  256.  Pa.— In  re  Titusville  Oil 
Exchange,    10   Pa.    Super.   496,   504. 

See  22  Standard  Proc.  381,  and  gen- 
erally the  title  "Judicial  Sales." 

[a]  This  Power  Is  Not  Dependent 
(1)  Upon  Statute. — In  re  Titusville 
Oil  Exchange,  10  Pa.  Super.  496.     (2) 
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law."  "When  the  directors  are  mlade  statutory  trustees,  they  have 
power  to  dispose  of  the  property  in  order  to  settle  the  corporate 
affairs,^"  And  a  court  may  interfere  to  order  a  sale  when  a  necessity 
therefor  is  shown,®^  or  it  may  enjoin  them  from  making  a  sale  in  a 
proper  case.*^ 

G.  Presentation  of  Claims. —  1.  In  General.  —  The  question 
of  the  method  by  which  creditors  may  enforce  their  claims  depends 
upon  the  legislation  on  the  subject.^^  Generally  all  claims  must  be 
presented  for  allowance  to  the  receiver  or  trustee  or  other  proper  per- 
son during  the  winding  up  proceedings.^*    The  msanner  of  presenting 


When  the  statute  provides  generally 
for  a  distribution  without  prescribing 
the  manner  in  which  the  distribution 
shall  be  made,  whatever  is  necessary 
for  the  purpose  of  making  it  is  within 
the  authority  created  by  the  statute. 
If  a  distribution  cannot  be  made  with- 
out a  sale,  a  sale  may  be  ordered.  In 
re  Woven  Tape  Skirt  Co.,  8  Hun  (N. 
Y.)    508. 

[b]  A  court  of  equity  has  power 
to  fix  the  terms  and  conditions  of  sale, 
to  determine  whether  property  shall 
be  sold  together  or  in  parcels.  Friend- 
ship Tel.  Co.  f.  Newark  Tel.  Co.,  88 
N.  J.  Eq.  562,  103  Atl.  256. 

[c]  Appeal. — (1)  Although  it  has 
been  held  by  some  courts  that  an  or- 
der for  the  sale  of  property  is  a  final 
order  from  which  an  appeal  may  be 
taken  (Rossi  v.  Cairo,  174  Cal.  74, 
161  Pac.  1161,  see  22  Standard  Proc. 
386,  note  54;  16  Standard  Proc.  731), 
(2)  other  decisions  are  to  the  con- 
trary (In  re  Titusville  Exchange,  10 
Pa.  Super.  496,  505),  and  (3)  hold 
that  the  appeal  must  be  from  the  de- 
cree confirming  the  sale  upon  a  return. 
In  re  Titusville  Oil  Exchange,  10  Pa. 
Super.  496.  See  16  Standard.  Proc. 
797. 

79.  See   the   statutes. 

[a]  A  notice  of  the  application  for 
a  sale  of  [)roperty  should  be  given 
creditors  wlio  made  themselves  parties 
to  proceedings  for  voluntary  dissolu- 
tion. In  re  Wendier  Maeh.  Co.,  2  App. 
Div.   10,  37   N.   Y.   Supp.  414. 

fb")  A  failure  to  serve  on  the  at- 
torney general  a  notice  of  an  ajjplica- 
tion  for  an  ordor  of  sajo,  as  required 
by  law,  is  cured  by  an  order  of  con- 
firniancc  made  on  due  notice.  Johnson 
1-.  Kayncr,  25  App.  Div.  59H,  49  N.  Y. 
Supf).  i>59,  27  Civ.  Proc.  102. 

80.  (Jrvstal  Pier  Co.  r.  Schneider 
(Cal.    App.),    180    Pac.    948;    Welsh    i;. 

Bo 


Steinbaugh,  64  Colo.  177,  171  Pac.  62. 

81.  Eossi  V.  Caire,  174  Cal.  74,  161 
Pac.   1161. 

[a]  It  must  appear,  in  order  to  jus- 
tify judicial  interference  to  order  a 
sale,  that  the  interests  of  the  parties 
and  the  settlement  of  the  corporate 
affairs  require  a  sale.  Rossi  v.  Caire, 
174   Cal.   74,   161   Pac.   1161. 

[b]  As  the  trustees  are  vested  with 
a  broad  discretion  in  determining 
whether  a  sale  of  the  corporate  assets 
should  be  made,  the  court  will  not 
interfere  in  the  absence  of  fraud  or 
collusion.  Crystal  Pier  Co.  v.  Schnei- 
der  (Cal.  App.),  180  Pac.  948. 

82.  Bowditch  v.  Jackson  Co.,  76  N. 
H.  351,  82  Atl.  1014,  Ann.  Cas.  1913A, 
366,  L.  R.  A.  1917A,  1174;  Treadwell 
V.  United  Verde  Copper  Co.,  47  App. 
Div.  613,  619,  62  N.  Y.  Supp.  708, 
granting  an  injunction  until  such  time 
as  the  terms  of  sale  are  so  amended 
as  to  be  unobjectionable,  or  such  in- 
formation made  accessible  to  all  per- 
sons desiring  to  bid  so  that  an  intelli- 
gent bid  can  be  made  for  the  property. 

[a]  Protection  of  Stockholder. 
When  nothing  remains  to  be  done  ex- 
cept to  dispose  of  the  property  by  sale 
or  division  in  kind,  a  stockholder  may 
])y  a  writ  of  sequestration  or  other 
conservatory  -vrit  prevent  an  arbitrary 
disposition  to  his  prejudice.  Eltring- 
ham  V.  Clarke,  49  La.  Ann.  340,  21  So. 
547. 

83.  See  the  statutes,  and  Hanson  v. 
Clioynski  (Cal.),  180  Pac.  810;  22 
St.'indard   Proc.   387. 

As  to  action  against  corporation, 
see  sujira,  V,   (/',   1,  h,   (11). 

As  to  action  against  trustees,  sco 
sui)ra,  V,  C,  5,  b,  (HI). 

84.  5  Thomjison  on  Corporations 
(2nd  ed.),  §6612.  See  also  22  Stand- 
ard Proc.  387.  See  the  following 
cases:      Conn. — Ward      i-.      Connecticut 
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claims  is  fixed  by  the  statnto  or  the  conrt.^''  As  to  assets  within  its 
possession  the  court  is  authorized  to  limit  the  time  for  presenting 
claims;^*'  and  statutes  sometimes  provide  for  the  publication  of  notice 
to  creditors,*'^  as  well  as  for  the  submission  of  disputed  claims  to  a 
referee.'"'  and  for  appeals  to  the  court  from  the  determination  of  the 
receiver  or  referee,'*'-' 

A  receiver  is  not  authorized  to  admit  and  allow  claims  presented 
after  tlie  expiration  of  the  time  fixed  by  the  court,""  but  special  ap- 
plication therefor  must  be  made  to  a  court  or  justice,^^  who  has  power 
in  his  dlsi'rction  to  extend  the  time."- 

2.    Actions    Upon    Disputed    Claims.  —  Statutes     regulating    the 


ripe  Mfg.  Co.,  71  Conn.  345,  41  Atl. 
1057,  71  Am.  St.  Rep.  207,  42  L.  R.  A, 
706.  Me. — Read  v.  Frankfort  Bank, 
23  Me.  318.  N.  Y.— In  re  City  Bank, 
10  PaiEce  378;  Owen  f.  Kellogg,  56 
Hun  455,  10  N.  Y.  Supp.  75. 

85.  See  22  Standard  Proc.  387,  et 
seq. 

[a]  When  the  governing  statute 
does  not  provide  how  claims  shall  be 
proven,  except  by  committing  the  pro- 
cedure to  the  court,  the  court  had  con- 
trol of  the  proceeding  and  authority 
to  employ  all  usual  power  and  process 
of  courts  in  similar  cases,  but  not  to 
enlarge  such  powers  beyond  what  the 
statute  indicates.  Kalkhoff  v.  Nelson, 
60   Minn.   284,   62   N.   W.   332. 

86.  ^rctropolitan  Rubber  Co.  v. 
Place,  147  Fed.  90,  77  C.  C.  A.  262. 
See  22  Standard  Proc.  388,  389,  note 
79. 

87.  See  the  statutes,  and  People  v. 
Security  L.  Ins.  &  Annuity  Co.,  78  N. 
Y.   114,   120,  34  Am.  Rep.  522. 

88.  People  v  Federal  Bank,  122 
App.  Div.  810,  107  N.  Y.  Supp.  811; 
People  r.  American  Loan  &  Trust  Co., 
87  App.  Div.   139,  84  N.  Y.   Supp.   114. 

fa]  Notice  of  an  application  for  a 
reference  must  be  given  the  attorney 
general  under  statute.  Eustace  v.  New 
York  Bldg.  L.  B.  Co.,  98  App.  Div.  97, 
90   N.  Y.   Supp.   784. 

89.  Tavlor  v.  Gray,  59  N.  J.  Eq.  621, 
44  Atl.  GfiS;  People  v.  Federal  Bank, 
122  App.  Div.  810,  107  N.  Y.  Supp.  811. 

[a]  The  determination  of  the  ref- 
eree is  not  final. — Claimants  have  the 
right  to  have  the  rejection  of  their 
cjaims  by  the  referee  reviewed  by  the 
court.  So  also  a  receiver  has  a  right 
to  have  the  allowance  of  claims  over 
his    objection    reviewed    by    the   court. 
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People  V.  Federal  B.ank,  122   App.  Div. 
810,   107  N.  Y.   Supp.   811. 

[b]  On  appeal  to  thei  chancellor, 
he  is  vested  with  all  the  jurisdiction 
and  power  lawful  for  courts  of  chan- 
cery to  exercise,  and  ho  may  there- 
fore direct  an  issue  whenever,  in  his 
opinion,  any  matter  of  fact  shall  ren- 
der the  intervention  of  a  jury  neces- 
sary. Holcomb  's  Exrs.  v.  President, 
etc.,  of  New  Hope  Delaware  Bridge 
Co.,  9  N.  J.   Eq.   457. 

[c]  An  order  of  court,  not  a  judg- 
ment, is  the  proper  practice  if  the 
claim  is  allowed.  Payment  is  not  to 
be  enforced  by  execution,  but  the 
rights  of  the  claimant  are  preserved 
by  an  order  establishing  the  claims  as 
against  the  appropriate  funds  in  the 
receiver's  hands.  People  v.  Mercan- 
tile Credit  Guar.  Co.,  35  Misc.  755,  72 
N.   Y.   Supp.   373. 

[d]  The  decision  of  the  court  on 
such  appeal  is  a  final  decree  (1)  and 
is  appealable.  Ellison  v.  Gray,  55  N. 
J.  Eq.  581,  37  Atl.  1018.  See  Freeman 
V.  Children's  Endowment  Soc,  63 
Minn.  393,  65  N.  W.  626,  as  to  ques- 
tions reviewable.  (2)  On  appeal,  the 
form  the  direction  of  the  court  is  to 
take  is  the  same  as  on  the  original 
hearing.  People  v.  Mercantile  Credit 
Guar.  -Co.,  35  Misc.  755,  72  N.  Y.  Supp. 
373. 

fe]  The  trial  court  may  vacate  its 
order  requiring  payment  of  a  claim. 
In  re  National  Gramophone  Co.,  87 
App.   Div.   76,  83   N.  Y.  Supp.   1087. 

90.  Fogg  V.  Order  of  the  Golden 
Lion,  159  Mass.  9,  33  N.  E.  692. 

91.  Fogg  V.  Order  of  the  Golden 
Lion,  159  Mass.  9,  33  N.  E.  692. 

92.  Bisbee  v.  Mt.  Battle  Mfg.  Co., 
107  Me.  185,  77  Atl.  778.  See  22 
Standard  Proc.   389. 
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presentation  of  claims  by  creditors  do  not  prescribe  an  exclusive  method 
of  enforcing  such  claims,^'  and  if  the  receiver  disputes  the  validity  of 
a  claim,  the  court  may  authorize  an  action  to  be  brought  against  him." 
But  the  creditor  does  not  by  the  judgment  establishing  his  claim  ac- 
quire a  preference  over  other  creditors.^^ 

H.  Distribution.  —  The  trustees  of  a  dissolved  corporation  may 
for  their  proctection,  obtain  the  direction  of  a  court  of  equity  having 
jurisdiction  of  the  fund  or  the  parties  in  interest,  as  to  the  manner 
of  distribution.^^  Stockholders  may  sue  in  equity"  but  not  at  law»^  for 
a  distribution  of  the  surplus  remaining  after  payment  of  the  corporate 
liabilities. 

A  decree  distributing  the  assets  and  discharging  the  trustees  pre- 
cludes a  creditor  Mho  was  before  the  court  from  suing  thereafter  to 
reach  corporate  assets.^^ 

I.  Remedy  op  Unpaid  Creditors  to  Follow  Corporate  Assets.  — 
Creditors  of  a  dissolved  corporation  are  entitled  in  equity  to  the 
payment  of  their  debts  before  any  distribution  of  property  is  made 
among  the  stockholders,^  and  therefore,  a  creditor  can  by  a  creditors' 
bill  follow  such  property  into  the  hands  of  any  one  receiving  it  with 
notice  of  the  trust  and  of  a  violation  of  the  law  providing  for  dis- 
tribution among  creditors.^    But  he  cannot  maintain  an  action  as  for 


93.  Ludington  v.  Thompson,  153  N. 
Y.  499,  47  N.  E.  903. 

94.  Ludington  v.  Thompson,  153  N. 
Y.  499,  47  N.  E.  903.  See  Owen  r. 
Kellogg,  56  Hun  455,  10  N.  Y.  Supp. 
75,  31  N.  Y.  St.  600. 

95.  Ludington  v.  Thompson,  153  N. 
Y.  499,  506,  47  N.  E.  903.  See  also 
Clinkscales  v.  Pendleton  Mfg.  Co.,  9 
8.  C.  318. 

[a]  Purpose  and  Effect  of  Action. — 
But  the  purpose  of  the  action  is  to 
procure  an  adjudication  for  the  guid- 
ance of  the  receiver  in  administering 
the  estate  of  the  corporation.  It  is 
merely  to  ascertain  whether  the  plain- 
tiff is  a  creditor  entitled  to  share  in 
the  proceeds  of  the  estate  of  the  cor- 
poration. Ludington  v.  Thompson,  153 
N.  Y.  499,  47  N.  E.  903. 

As  to  manner  of  enforcing  judgment 
against  receivers  generally,  see  22 
Stnndard   Proc.  41 R. 

96.  American  Tee  Co.  v.  Pocono 
Spring  Water  Ice  Co.,  165  Fed.  714. 

97.  Weber  n.  Nichols,  75  N.  J.  Eq. 
117.  75   Atl.  907. 

("a]  The  bill  need  not  allege  a  de- 
mand upon  and  refusal  of  the  receiver 
to  sue.  Weber  r.  Nichols,  75  N.  J.  Eq. 
117,  75   Atl.   997. 

Action   against  trustees  for  an  ac- 


counting   and    distribution,    see    supra, 
V,  C,  5,  b,  (IV.) 

98.  Yarn  v.  Whidden,  63  Fla.  304, 
58  So.  492. 

[a]  A  proceeding  by  mandamus  to 
compel  trustees  to  distribute  assets  is 
not  a  proper  remedy,  since  the  remedy 
in  equity  to  call  the  trustees  to  ac- 
count is  adequate.  Turney  v.  Morris- 
aey,  22  Cal.  App.  271,  134  Pac.  335. 

99.  Chavent  v.  Schefer,  59  Fed.  231. 

1.  Wisconsin  &  Arkansas  Lumb.  Co. 
V.  Cable,  159  Iowa  81,  140  N.  W.  211. 

2.  U.  S. — Fidelity  Trust  Co.  V.  D. 
T.  M'Keithan  Lumb.  Co.,  212  Fed.  229; 
Fisk  V.  Union  Pacific  R.  Co.,  10 
Blatchf.  518,  9  Fed.  Cas.  No.  4,830.  la. 
Wiscoflsin  &  Arkansas  Lumb.  Co.  v. 
Phble,  159  Iowa  81,  140  N.  W.  21L 
Ky. — Dudley  r.  Price's  Admr.,  10  B. 
>fon.  84.  Mass. — VosG  V.  Grant,  15 
^fasH.  50,'i.  Mich. — Brewer  v.  Michican 
Palt  Assn..  58  Mich.  351,  25  N.  W.  374. 
N.  Y. — Atlantic  Dredcinc  Co.  v.  Beard, 
115  App.  Div.  342,  130  N.  Y.  Supp.  4. 
Tenn.— Marr  r.  Bank  of  West  Tonnes- 
pee.  4  Coldw.  471.  Tex.— C.  R.  Miller 
&  Bro.  r.  Mummert  (Tex.  Civ.  App.), 
196  S.  W.  270.  Wis. — Smith  v.  Dixon, 
150  Wi-^.  110.  1.35  N.  W.  841. 

As  to  creditors'  bills  generally,  see 
tho  title  "Creditors'   Suits." 

Vol.  XXVI 


4ns 


]yi\ni\(!  rr  cnRroiiATlONS 


a  tort   njiainst   uii    iiuliviilual   stocklioldcr   who   lias  roccivcd   his  pro- 
portion of  till'  funds.-^ 

VI.  ENJOINING    USE    OF    FRANCfflSES  AFTER  DISSOLU- 

TION. A  oourt  ol"  luiuity  has  jurisdiction  to  enjoin  persons  from  as- 

suniinix  to  cxereise  the  franchise  of  a  corporation  after  its  dissolu- 
tion.* 

VII.  FOREIGN  CORPORATIONS.— A.  Dissolution  of  and 
Winding  Up. — The  courts  of  the  state  or  country  which  granted  the 
charter  and  franchises  of  a  corporation  have  sole  and  exclusive  juris- 
diction of  actions  for  its  dissolution;^  the  courts  of  another  state  or 
country  have  no  jurisdiction  of  a  proceeding  for  its  dissolution,^  nor 


[a]  If  the  assets  have  heen  distrib-' 
uted  among  stockholders  or  given  to 
persons  other  thau  bona  fide  creditors 
or  purchasers,  leaving  debts  unpaid, 
Buch  holders  take  the  propertj^  with  a 
trust  in  favor  of  creditors,  and  equity 
•will  follow  the  property  and  compel 
its  application  to  corporate  debts.  Fi- 
delity Trust  Co.  V.  D.  T.  M'Keithan 
Lumi).  Co.,  212  Fed.  229;  C.  R.  Miller 
&  Bro.  r.  Mummert  (Tex.  Civ.  App.), 
196   S.   W.   270,  .under    express   statute. 

[b]  Prerequisites  to  Action. — While 
ordinarily,  as  in  other  creditors'  ac- 
tions, a  creditor  must  exhaust  'his 
remedy  at  law  (see  6  Standard  Proc. 
168),  he  need  not  do  so,  nothwithstand- 
ing  a  statute  extending  the  corporate 
existence,  when  the  recovery  of  judg- 
ment would  .be  an  idle  ceremony,  as 
where  the  corporation  has  disposed  of 
all  its  property.  Especially  is  this  true 
when  the  defendant  corporation  is  a 
foreign  corporation.  Atlantic  Dredg- 
ing Co.  V.  Beard,  145  App.  Div.  342, 
130  X.  Y.  Supp.  4. 

[c]  Parties. — ^A  corporation  is  not 
a  necessary  party  to  a  creditor's  bill 
to  reach  property  in  the  hands  of  dis- 
tributees when  the  statute  continuing 
its  existence  confers  no  authority  on 
a  single  creditor  to  sue  the  corporation 
to  establish  the  validity  of  its  claims. 
Atlantic  Dredging  Co.  v.  Beard,  145 
App.   Div.  342,  130  N.  Y.  Supp.  4. 

[d]  Joinder  of  Causes  of  Action. — 
A  creditor  may  unite  in  one  action 
various  claims  of  a  corporation  against 
its  officers  and  others  which  are  ap- 
plicable to  the  payment  of  the  debts 
of  the  corporation  to  the  plaintiff. 
Only  one  cause  of  action  is  stated  in 
such  a  suit.  Atlantic  Dredging  Co.  v. 
Beard,  14.5  App.  Div.  342,  130  N.  Y. 
Supp.  4. 
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[e]  Allegations. — An  unpaid  credi- 
tor  seeking  to  follow  corporate  funds 
into  the  hands  of  persons  receiving 
them  with  notice  must  allege  facts 
showing  that  the  usual  remedy  by  ex- 
ecution is  ineffectual.  He  must  show 
that  the  corporation  is  insolvent,  or 
that  it  has  no  property  belonging  to 
it  liable  to  execution,  or  that  it  is  dis- 
solved, or  that  some  other  obstacle  to 
his  legal  remedy  exists.  Dudley  v. 
Price's  Admr.,   10  B.   Mon.    (Ky.)    84. 

Action  by  creditor  against  trustee 
making  distribution,  see  supra  V,  C, 
5,  b. 

3.  Spear  v.  Grant,  16  Mass.  9;  Vose 
V.  Grant,  15  Mass.  505,  520. 

4.  Attorney  General  v.  Chicago  & 
E.  R.   Co.,   112  111.  520. 

5.  U.  S. — Maguire  v.  Mortgage  Co., 
203  Fed.  858,  122  C.  C.  A.  83;  Republi- 
can Mountain  Silver  Mines  v.  Brown, 
58  Fed.   644,  7  C.  C.  A.   412,   24  L.  R. 

A.  776;  United  States  Shipbuilding  Co. 
V.  Conkjin,  140  Fed.  219.  Conn.— Low 
r.  R.  P.  K.  Pressed  Metal  Co.,  91  Conn 
91,  99  Atl.  1.  la. — Carey  v.  Cincinnat 
&  C.  R.  Co.,  5  Iowa  357.  N.  Y.— Peo 
pie  V.  New  York  City  Ry.  Co.,  107  N, 
Y.  Supp.  247.  Tex.— Mitchell  v.  Han 
cock    (Texas  Civ.  App.),  196  S.  W.  694 

6.  U.  S. — Republican  Mountain  Sil 
ver  Mines  v-  Brown,  58  Fed.  644,  7  C, 
C.  A.  412;  Sidway  v.  Missouri  Land  & 
L.  S.  Co.,  101  Fed.  481.  Ark.— Dickey 
V.  Southwestern  Surety  Ins.  Co.,  119 
Ark.  12,  173  S.  W.  398;  Ann.  Cas.  1917 

B,  634;  Federal  Union  Surety  Co.  v. 
Flemister,  95  Ark.  3«9,  130  S.  W.  574; 
Culver  Lumb.  &  Mfg.  Co.  v.  Culver,  81 
Ark.  102,  99  S.  W.  .391,  118  Am.  St. 
Rep.  17.  111. — Edwards  v.  Sehillingor 
245  111.  231,  91  N.  E.  1048,  137  Am. 
St.  Rep.  308,  33  L.  R.  A.   (N.  S.)   89.5. 

)  la. — Carey  v.   Cincinnati   &   C.   R.    Co., 
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can  they  appoint  a  receiver  for  the  purpose  of  winding  up  all  ita 
affairs  and  distributing  all  its  assets,  since  this  in  effect  would  put  an 
end  to  its  active  life/  But  it  is  beyond  question  that  a  state  may 
through  judicial  proceedings  take  possession  of  the  assets  of  an  in- 
solvent corporation  within  its  limits  and  distribute  them  or  their 
proceeds  among  creditors  according  to  their  respective  rights.^  Indeed, 
a  court  of  equity  has  inherent  power  to  appoint  a  receiver  to  wind 
up  the  local  business  of  a  foreign  corporation  and  to  collect  and  dis- 
tribute its  assets  in  the  state.^    It  has  jurisdiction  to  do  so  in  an  an- 


5  Iowa  357.  Md, — Wilkins  v.  Thome, 
60  Md.  253.  N.  Y.— People  v.  New 
York  City  Ky.  Co.,  107  N.  Y.  Supp. 
247.  Ohio. — Kulp  v.  Fleming,  65  Ohio 
St.  321,  339,  62  N.  E.  33-4,  87  Am.  St. 
Eep.  611. 

Jurisdiction  to  wind  up  affairs,  see 
infra,   II,  K,   2. 

As  to  jurisdiction  of  federal  court 
to  dissolve  state  corporation,  see  supra, 
II,  K,   2. 

7.  U,  S. — Pearce  v.  Sutherland,  164 
Fed.  609,  90  C.  C.  A.  519;  Sidway  v. 
Missouri  Land  &  Live  Stock  Co.,  101 
Fed.  481;  Leary  v.  Columbia  Eiver  & 
P.  S.  Nav.  Co.,  82  Fed.  775.  Ark.— Cul- 
ver Lumb.  &  Mfg.  Co.  v.  Culver,  81 
Ark.  102,  114,  99  S.  W.  391,  118  Am. 
St.  Rep.  17.  D.  O. — Palmer  v.  Morgan, 
4o  App.  Cas.  334. 

Rule  as  applied  to  domestic  corpora- 
tions, .see  supra,  II,  K,  2;  II,  K,  4,  b. 

fa]  Statutes  prescribing  the  condi- 
tions under  which  foreign  corporation 
may  do  business  within  the  state  and 
sribjecting  them  to  all  liabilities,  re- 
strictions, and  duties  imposed  upon 
domestic  corporations,  do  not  confer 
power  to  wind  up  its  affairs  and  dis- 
tribute its  property.  Sidway  v.  Mis- 
souri Land   &  L.  S.  Co.,  101   Fed.  481. 

[b]  A  federal  court  has  no  juris- 
diction (^)  over  an  original  stock- 
holders' suit  against  a  state  corpora- 
tion to  wind  up  its  affairs  and  dis- 
tribute its  assets.  Maguire  v.  Mort- 
gage Co.,  208  Fed.  858,  122  C.  C.  A. 
83;  Parks  r.  T^nited  States  Bankers' 
Corp.,  140  Ferl.  160.  (2)  The  fact  that 
all  the  assets  of  a  corporation  are 
■within  the  iiirisdict.ion  of  the  court 
does  not  authorize  it  to  entertain  an 
original  stockholders'  suit.  Maguiro 
V.  Mortgage  Co.,  203  Fed.  858,  122  C. 
C.    A.   S3. 

fel  A  federal  court  may,  however, 
appoint  an  ancillary  receiver  to  protect 
property   in   its  jurisdiction,    when    &n 


original  suit  has  been  brought  in  the 
state  in  which  the  corporation  was 
created  and  when  a  receiver  has  been 
appointed  there.  Maguire  v.  Mortgage 
Co.,  203  Fed.  858,  122  C.  C.  A.  83. 
See  22  Standard  Proc.  402,  note  91. 

8.  U.  S.— Blake  v.  McClung,  172  U. 
S.  239,  19  Sup.  Ct.  165,  43  L.  ed.  432. 
Ark.— Culver  Lumb.  &  Mfg.  Co.  v.  Cul- 
ver, 81  Ark.  102,  114,  99  S.  W.  391, 
118  Am.  St.  Rep.  17.  Minn.— Rittle  v. 
J.  L.  Owens  Mfg.  Co.,  136  Minn.  93, 
161  N.  W.  401.  Wis.— Lehr  v.  Murphy, 
136  Wis.  92,  116  N.  W.  893. 

[a]  There  is  a  clear  distinction  be- 
tween an  action  of  this  sort  and  "a 
general  winding-up  action."  Lehr  V. 
Murphy,  136  Wis.  92,  100,  116  N.  W. 
893. 

9.  Ark. — ^Dickey  v.  Southwestern 
Surety  Ins.  Co.,  119  Ark.  12,  173  S.  W. 
398,  Ann.  Cas.  1917B,  634;  Federal 
Union  Surety  Co.  v.  Flemister,  95  Ark. 
389,  130  S.  W.  574.  Conn.— Low  v. 
R.  P.  K.  Pressed  Metal  Co.,  91  Conn. 
91,  95,  99  Atl  1.  N.  J.— Albert  v. 
Clarendon  Land  Inv.  &  Agency  Co.,  53 
N.  J.  Eq.  623,  23  Atl.  8.  N.  Y.— Hyde 
V.  Scott,  133  N.  Y.  Supp.  904,  constru- 
ing §  3  of  ch.  129  of  the  Rev.  Sts.  of 
Canada.  Tenn. — Smith  v.  St.  Louis 
Mut.  Life  Ins.  Co.,  6  Lea  564;  Smith 
r.  St.  Louis  Mut.  Life  Ins.  Co.,  3  Tenn. 
Ch.  502,  under  statute.  Wis. — Lehr  V. 
Murphy,  130  Wis.  92,  llfi  N.  W.  893. 

[a]  But  the  court  has  no  authority 
to  dissolve  the  corporation  in  such  a 
case.  Tiow  v.  R.  P.  K.  Pressed  Metal 
Co.,  91  Conn.  91,  99  Atl.  1. 

[bl  Extent  of  Relief  and  Distribu- 
tion of  Assets. — When  the  affairs  and 
business  of  a  corporation  have  been 
wound  up  in  the  state  of  its  domicil, 
and  the  receiver  discharged,  the  local 
court  need  not  remit  any  part  of  the 
assets  in  the  state  to  that  state,  but 
may  dispose  of  them  according  to  tha 
respective   rights   of   its   creditors  and 
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ciliary  roooivorship  prooooilinc:.^°  And  for  jurisdictional  pnrposos  it' 
has  liciMi  hold,  there  is  no  distinction  hetwcen  the  power  to  appoint  an 
aneillary  receiver,  and  the  power  to  appoint  an  orii^inal  recciver.^^  A 
fortiori  where  a  foreign  corporation,  under  statutory  authority,  be- 
comes domesticated  as  to  property  within  a  state,  the  courts  of  that 
state  may  wind  up  its  local  affairs.^^  But  a  court  should  not  undertake 
to  administer  the  foreign  assets  of  a  foreign  corporation." 

B.    Effect  of  Dissolution.  —  1.    In  the    Absence  of  Statute.  — • 
On  the- dissolution  of  a  foreign  corporation  in  the  state  of  its  origin, 


stockholders.  Culver  Lumb.  &  'M£g. 
Co.  v.  Culver,  81  Ark.  102,  114,  99  S. 
W.  301,  lis  Am.  St.  Rep.  17. 

[c]  A  statute  authorizing  the  se- 
questration of  corporate  property  at 
the  suit  of  judgment  creditors  applies 
to  foreign  corporations  having  prop- 
erty and  doing  business  in  the  state. 
Eittle  V.  J.  L.  Owens  Mfg.  Co.,  136 
Minn.  93,  161  N.  W.  401.  As  to  such 
statutes,  see  supra,  II,  K,  6. 

10.  Sands  v.  E.  S.  Greeley  &  Co.,  88 
Fed.  130,  132,  31  C.  C.  A.  424,  426; 
Havdock  V.  Fisheries  Co.,  156  Fed.  988; 
Low  V.  R.  P.  K.  Pressed  Metal  Co.,  91 
Conn.  91,  99  Atl.  1.  See  22  Standard 
Proc.  401. 

[a]  "The  relation  between  the 
courts  of  the  domicil  and  the  local 
courts,  in  respect  to  the  appointment 
of  ancillary  receivers  over  foreign  cor- 
porations, is  very  clearly  and  accurate- 
ly stated  by  Judge  Wallace,  speak- 
ing for  the  Circuit  Court  of  Appeals 
for  this  circuit,  in  Sands  V.  Greeley, 
31  C.  C.  A.  424,  426,  88  Fed.  Rep.  130, 
132,  and  we  adopt  his  language:  'When 
the  administration  extends  over  assets 
located  in  several  jurisdictions,  it  is 
often  convenient  to  apply,  in  advance, 
for  the  assistance  of  the  different 
courts;  hence  the  practice  has  become 
common  of  applying  for  auxiliary  or 
ancillary  appointments.  When  such  an 
application  is  made,  the  court  to  which 
it  is  addressed  exercises  its  own  origi- 
nal jurisdiction.  The  decree  in  the 
court  of  the  domicile  of  the  corpora- 
tion is  evidence  in  every  other  state 
that  the  corporation  is  insolvent,  and 
that  a  proper  case  exists  in  that  state 
for  the  appointment  of  a  receiver,  and 
it  is  to  be  respected  accordingly,  in 
obedience  to  the  constitutional  provis- 
ion, whereby  full  faith  and  credit  is 
to  be  given  in  each  state  to  the  re- 
cords and  judicial  proceedings  of  every 
other   state    of    'he    union.     But   it   is 
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for  the  court  to  which  the  application 
is  made  to  decide  what  remedy  it 
should  extend  in  the  particular  case, 
and  whether  the  proper  administration 
of  the  assets  requires  the  appointment 
of  a  receiver.  Ordinarily,  in  comity 
to  the  proceeding  of  another  court  of 
co-ordinate  jurisdiction,  it  will  appoint 
an  ancillary  receiver,  and  assume  ad- 
ministration in  aid  of  the  primary  re- 
ceiver. *  *  *  When  it  appoints  a 
receiver,  the  officer  becomes  its  officer, 
and  is  completely  amendable  to  its 
control;  and  it  matters  not  whether  he 
is  called  an  ancillary  receiver  or  mere- 
ly a  receiver.  His  title  to  the  as- 
sets within  the  jurisdiction  is  derived 
from  its  decree,  and  does  not  depend 
upon  comity.  *  *  *  It  rests  in  the 
discretion  of  the  court  appointing  the 
receiver  whether  the  assets  within  its 
jurisdiction  shall  be  distributed  under 
its  own  direction  or  shall  be  trans- 
mitted to  the  primary  receiver.  *  * 
But  there  is  4io  hard  and  fast  "rule  to 
control  the  discretion  of  the  court  in 
making  such  distribution  of  the  assets 
as  shall  be  just  to  all  creditors,  and 
ultimately  effect  a  ratable  distribution 
of  all  the  property  of  the  corpora- 
tion.' "  Low  V.  R.  P.  K.  Pressed  Me- 
tal Co.,  91    Conn.  91,  97,  99  Atl.   1. 

11.  Low  V.  E.  P.  K.  Pressed  Metal 
Co.,  91  Conn.  91,  97,  99  Atl.  1. 

12.  Adams  v.  Chattanooga  Co.,  128 
Tenn.  505,  161  S.  W.  1131. 

Compare  Sidway  v.  Missouri  Land  & 
L.  S.  Co.,  101  Fed.  481. 

[al  But  when  it  appears  the  cor- 
poration has  no  property  in  the  state, 
a  court  of  equity  will  not  take  juris- 
diction as  it  can  render  no  effective 
decree.  Adams  v.  Chattanooga  Co.,  128 
Tenn.   505,    161    S.   W.   1131. 

13.  Howe  V.  New  York,  N.  H.  &  H. 
R.  Co.,  142  App.  Div.  451,  126  N.  Y. 
Supp.  1090.     See  also  Lehr  v.  Murphy, 
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it  is  dissolved  everywhere,^*  and,  pursuant  to  the  general  rules  al- 
ready diseussed,^^  it  cannot  sue  or  be  sued,^^  and  pending  actions  by 
or  against  it  abate,^^  unless  statute  provides  otherwise.^®  The  property 
of  the  corporation  is  impressed  with  a  trust  in  favor  of  all  its  creditors, 
and  local  creditors  cannot  attach  corporate  property  in  the  state  and 
obtain  a  preference,  especially  when  statutory  liquidators  are  appointed 
in  the  action  for  dissolution  pursuant  to  the  statutes  where  the  cor- 
poration obtained  its  charter.^^  The  rule  may  be  otherwise,  however, 
when  title  to  corporate  property  is  vested  in  a  receiver  who  has  no 
extraterritorial  power  of  official  action."" 

2.  Under  Statute.  —  The  effect  of  a  dissolution  of  a  foreign  cor- 
poration is  often  affected  by  statutory  provisions."^  The  general  rules 
that  statutes  pertaining  to  the  remedy  only  have  no  extraterritorial 
effect,^^  and  that  the  proper  law  governing  the  status  of  a  person  is 


136  Wis.  92,  116  N.  W.  893,  and  supra, 
this  section. 

14.  Marion  Phosphate  Co.  v.  Perry, 
74  Fed.  425,  20  C.  C.  A.  490,  33  L.  R. 
A.  252;  Sinnott  v.  Hanan,  156  App. 
Div.  323,  141  N.  Y.  Supp.  505. 

15.  See  supra,  IV. 

16.  U.  S. — Indian  Protective  Assn. 
V.  Gordon,  225  U.  S.  698,  32  Supp.  Ct. 
839,  32  L.  ed.  1262.  Ala.— Fitts  v. 
National  Life  Assn.,  130  Ala.  413,  30 
So.  374.  N.  Y. — Martyne  v.  American 
Union  Fire  Ins.  Co.,  216  N.  Y.  183,  110 
N.  E.  502.  Wash. — Droppelman  v.  Il- 
linois Surety  Co.,  95  Wash.  476,  164 
Pac.  70. 

But  see  Hammond  v.  National  Life 
Assn.,  58  App.  Div.  453,  69  N.  Y.  Supp. 
585. 

fa]  Even  in  proceedings  quasi  in 
rem,  a  corporation  cannot  be  sued  after 
dissolution  as  service  on  the  owner  of 
the  property  is  essential.  Droppelman 
r.  Illinois  Surety  Co.,  95  Wash.  476, 
164  Pac.  70. 

17.  XT.  S.— Pennoyer  v.  Neff,  9.5  U. 
S.  714,  24  L.  ed.  565.  See  ajso  Robin- 
son V.  Mutual  Reserve  Life  Ins.  Co., 
182  Fed.  850.  Conn. — Morgan  r.  New 
York  Nat.  Bldg.  &  L.  Assn.,  73  Conn. 
151,  46  Atl.  877.  N.  Y.— Rodgers  v. 
Adriatic  Fire  Ins.  Co.,  87  Hun  384,  34 
N.  Y.  Supp.  323,  affirmed,  148  N.  Y. 
34,   42   N.    E.   515. 

18.  See  the  statutes,  and  infra, 
VIT,  B,  2. 

19.  Martyne  v.  American  Union  Fire 
Tns.  Co.,  216  N.  Y.  183,  19R,  110  N.  E. 
502.  But  see  Hibernia  Nat.  Bank  v. 
^fechanics'  &  Traders'  Bank,  21  Hun 
(N.  Y.)    166. 


20.  Hammond  r.  National  Life  Assn. 
58  App.  Div.  453,  69  N.  Y.  Supp.  585, 
distinguished  in  Martyne  v.  American 
Union  Fire  Ins.  Co.,  216  N.  Y.  183,  197, 
198,  110  N.  E.  502,  See  also  Olds  v. 
City  Trust,  Safe  Dep.  &  Surety  Co., 
185  Mass.  500,  70  N.  E.  1022,  102  Am. 
St.  Rep.  356. 

[a]  Rationale  of  Rule. — (1)  A  re- 
ceiver appointed  by  a  state  court  has 
no  extraterritorial  power.  Relfe  v. 
Rundle,  103  U.  S.  222,  26  L.  ed.  337. 
See  22  Standard  Proc.  401.  (2)  Whilo 
the  order  of  appointment  operates  to 
transfer  to  the  receiver  all  the  assets 
in  the  state,  it  does  not  take  away  the 
title  to  corporate  property  in  another 
state  so  far  as  to  deprive  courts  of 
the  latter  state  of  the  ri^ht  to  control 
the  assets  for  the  benefit  of  domestic 
creditors.  Interstate  comity  does  not 
require  the  court  to  hold  that  the  nec- 
essary effect  of  a  decree  of  dissolution 
is  absolutely  and  at  once  to  put  an 
end  to  the  rights  of  the  corporation 
until  the  decree  is  presented  to  the 
courts  of  New  York,  and  some  judg- 
ment is  rendered  on  it  under  such  cir- 
cumstances as  to  give  some  one  a  right 
to  enforce  it.  Hammond  v.  National 
Life  Assn.,  58  App.  Div.  453,  69  N. 
Y.   Supp.   585. 

21.  See   tlie   statutes. 

fa]  A  state  legislature  may  enact 
laws  providing  tliat  foreign  corpora- 
tions who.'io  functions  have  ceased,  may 
bo  sued  and  its  property  in  the  state 
subjected  to  the  [)aymont  of  debts. 
McGoon  V.  Scales,  9  Wall.  (U.  S.)  2:?, 
19  L.  ed.  545. 

22.  See  22  Standard  Proc.  724,  et- 
seq. 
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the  law  of  his  doinioilc^'  J^pplv  to  stntutos  rolatinp:  to  tho  effect  of 
dissolution  of  corporations  a  ml  tli(>  procedure  thereon.  Accordingly, 
since  statutes  relating  to  procedure  in  actions  against  dissolved  cor- 
porations,"* and  to  the  mode  of  continuing  such  actions,'^  pertain  to 
the  remedy,  they  have  no  extraterritorial  effect,  but  apply  in  the  forum 
to  actions  by  or  against  foreign  corporations.  And  since  a  statute 
which  provides  that  actions  by  or  against  corporations  shall  not  abate 
on  their  dissolution  has  no  effect  whatever  upon  the  corporation,  but 
relates  to  the  remedy  only,  it  applies  to  pending  actions  in  which 
foreign  corporations  are  parties.-*^ 

Inasnuich  as  a  statute  continuing  the  existence  of  corporations  after 
dissolution  relates  to  and  regulates  the  corporate  existence  and  power, 
it  follows  the  corporation  into  other  states;-^  consequently  it  author- 
izes suits  by  or  against  the  corporation  in  states  other  than  the  one 
in  which  it  Avas  created  and  dissolved,^^  and  prevents  the  abatement  of 
suits  pending  in  such  states  at  the  time  of  the  dissolution,-^  if  the 
cause  of  action  is  one  which  survives.^"  On  the  other  hand,  although 
there  is  authority  to  the  contrary,^^  the  rule  is  that  such  a  statute  ia 


23.  See  Minor's  Conflict  of  Laws,  § 
6S. 

24.  Sinnott  v.  Hanan,  214  N.  Y. 
454,  459,  108  N.  E.  858,  Ann.  Cas. 
1914C,  441. 

25.  Sturges  t:  Vanderbilt,  73  N.  Y. 
384. 

[a]  Illustration. — A  provision  in  a 
statute  prcventinff  the  abatement  of 
actions  on  dissolution  of  corporations, 
which  requires  notice  to  the  trustees 
or  receivers  as  a  condition  to  judgment 
relates  to  matters  of  practice.  It, 
therefore,  has  no  extraterritorial  ef- 
fect, and  does  not  apply  to  actions  in 
another  state.  Sinnott  v.  Hanan,  214 
X.  Y.  454,  108  N.  E.  858,  Ann.  Cas. 
1914C,  441. 

26.  Stetson  v.  City  Bank  of  New 
Orleans,  2   Ohio  St.   167. 

27.  U.  S.— Kelly  &  Jones  Co.  v.  IT. 
M.  Hooker  &  Co.,  178  Fed.  71,  102  C. 
C.  A.  278.  111.— Forcite  Powder  Co.  v. 
Herdien,  162  111.  App.  425.  N.  Y.  Sin- 
nott V.  Hanan,  214  N.  Y.  454,  108  N. 
E.  858,  Ann.  Cas.  1914C,  441.  Seo 
Atlantic  Dredging  Co.  v.  Beard,  145 
App.  Div.  342,  130  N.  Y.  Supp.  4. 
Wash. — Matson  v.  Kennecott  Mines  Co., 
101   Wash.   12,   171   Pac.   1040,   1044. 

As  to  such,  statutes,  see  supra,  IV, 
E,  1. 

28.  TJ.  S. — White  Mountain  Paper 
Co.  V.  Morse  &  Co.,  127  Fed.  643,  62 
C.  C.  A.  369;  Harris-Woodhury  Lumb. 
Co.  V.  Coffin,  179  Fed.  257;  Dundee 
Mortgage  &  Trust  Inv.  Co.  v.  Hughes, 
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89  Fed.  182.  111.— Forcite  Powder  Co. 
r.  Herdien,  162  111.  App.  425.  Me.— 
Hunt  V.  Columbian  Ins.  Co.,  55  Me. 
290,  92  Am.  Dec.  592.  N.  Y.— Sinnott 
r.  Hanan,  214  N.  Y.  454,  108  N.  E.  858, 
Ann.  Cas.  1914C,  441;  O'Reilly,  Skelly 
&  Fogarty  Co.  v.  Greene,  18  Misc.  423, 
41   N.  Y.  Supp.  1056. 

See  Castle's  Admr.  v.  Acrogen  Coal 
Co.,  145  Ky.  591,  140  S.  W.  1034. 

[a]  In  the  federal  court  of  another 
state,  it  may  sue.  Cushman  v.  Warren- 
Seharf  Asphalt  Pav.  Co.,  220  Fed.  857, 
135  C.  C.  A.  289. 

[b]  The  suing  out  of  a  writ  of  er- 
ror is  the  beginning  of  a  new  suit, 
and  the  receiver  of  a  dissolved  cor- 
poration, whose  existence  is  continued, 
may  sue  out  a  writ  of  error  in  the  cor- 
porate name.  Eau  Claire  Canning  Co. 
r.  W^estern  Brokerage  Co.,  213  111.  561, 
574,  73  N.  E.  430. 

29.  L.  Bucki  &  Son  Lumb.  Co.  v. 
Atlantic  Lumb.  Co.,  128  Fed.  332,  63 
C.  C.  A.  62;  Sinnott  v.  Hanan,  214  N. 
Y.  454,  108  N.  E.  858,  Ann.  Cas.  1914C, 
441. 

30.  See  L.  Bucki  &  Son  Lumb.  Co. 
V.  Atlantic  Lumb.  Co.,  128  Fed.  332,  63 
C.  0.  A.  62,  and  the  title  "Survival." 

31.  Life  Assn.  of  America  v.  Fas- 
sett,  102  111.  315;  Hanger  v.  Interna- 
tional Trading  Co.,  184  Ky.  794,  214 
S.  W.  438;  Castle's  Admr.  V.  Acrogen 
Coal  Co.,  145  Ky.  591,  140  S.  W.  1034. 
Roe  also  Eodpers  v.  Adriatic  Fire  Ins. 
Co.,    148   N.   Y.   34,  42    N.   E.   515    (in 
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not  intended  to  apply  to  foreign  corporations,^-  which  cannot,  there- 
fore,  because  of  such  a  statute  of  the  forum,  sue  or  be  sued  after  their 
dissolution  at  their  domicil.^^ 

Under  a  statute  continuing  the  directors  of  a  corporation  as  trustees 
after  its  dissolution,  the  trustees  derive  their  powers  from  the  statute, 
not  from  the  court,  and  may  sue  in  other  states,^*  and  may  be  sub- 
stituted as  parties  plaintiff  in  actions  by  the  corporation  pending  at 
the  time  of  its  dissolution,^^  unless  a  statutory  liquidator  is  appointed.^® 
A  court  cannot  in  such  a  case  appoint  a  receiver  for  a  foreign  corpor- 
ation and  revive  an  action  in  his  name.^'' 

When  a  liquidator  is  appointed,  he  is  the  representative  or  successor 
in  interest  of  the  corporation  against  whom  a  pending  action  should 
be  continued.^^ 

C.  Effect  of  Revocation  of  License  To  Do  Business.  —  The 
revocation  of  the  license  of  a  foreign  corporation  to  do  business  in  a 


■vrhich  the  court  says  it  is  entirely  pos- 
sible and  not  at  all  unreasonable  to 
regard  a  foreign  corporation,  dead  in 
the  state  of  its  origin,  as  alive  so  far 
as  to  save  remedies  of  creditors  of  the 
state  against  property  witliin  the  juris- 
diction of  the  court);  Eillmyer  Lumb. 
Co.  V.  Merchants'  Coal  Co.,  66  W.  Va. 
696,  66  S.  E.  1073. 

[a]  In  Illinois,  a  dissolved  foreign 
corporation  is  regarded  as  at  least  a 
de  facto  corporation  here  for  the  pur- 
pose of  enabling  creditors  to  reach  its 
effects  in  the  state,  whatever  may  be 
the  effect  of  a  decree  of  dissolution  in 
the  state  creating  the  corporation. 
Life  Assn.  of  America  v.  Fassett,  102 
111.  .31.5,  32.5. 

[b]  Eecognition  and  Enforcement 
of  Judgment  in  State  of  Origin  and 
Corporation. — A  judgment  against  a 
foreign  corporation,  which  has  been 
dissolved  and  is  civilly  dead  in  the 
state  of  its  origin,  can  only  operate 
upon  corporate  property  in  the  state 
in  which  the  judgment  is  rendered. 
Therefore,  the  plaintiff  in  such  a  judg- 
ment cannot  enforce  it  in  the  state 
of  the  corporation's  creation  so  as  to 
reach  a  fund  in  the  hands  of  a  re- 
ceiver for  distribution  without  making 
the  receiver  a  party.  Rogers  v.  Ad- 
riatic Fire  Ins.  Co.,  148  N.  Y.  34,  42 
N.  E.  515,  affirming  87  Hun  384,  34  N. 
Y.  Rupp.  323. 

32.  XJ.  S.— Marion  Phosphate  Co.  v. 
Perry,  74  Fed.  42o,  20  C.  C.  A.  490, 
33  L.  R.  A.  2.52;  Ifarris-Woodbury 
Lumb.  Co.  V.  CofTin,  179  Fed.  257.  Ala. 
Fitts  r.  National  Life  Assn.,  130  Ala. 
413,   30   So.   374.     Mass.— Olds  v.   City 


Trust,  Safe  Dep.  &  Surety  Co.,  185 
Mass.  500,  70  N.  E.  1022,  102  Am.  St; 
Rep.  356.  Minn. — Gulledge  Bros  Lumb. 
Co.  V.  Wenatchee  Land  Co.,  115  Minn. 
491,  132  N.  W.  992.  N.  Y.— Atlantic 
Dredging  Co.  v-  Beard,  145  App.  Div. 
342,  130  N.  Y.  Supp.  4.  R.  I.— Riddell 
V.  Rochester  German  Ins.  Co.,  35  R.  L 

45,  85  Atl.  273. 

33.  U.  S. — Marion  Phosphate  Co.  v. 
Perry,  74  Fed.  425,  20  C.  C.  A.  490,  33 
L.  R.  A.  252.  Ala.— Fitts  v.  National 
Life  Assn.,  130  Ala.  413,  30  So.  374. 
Mass. — Olds  V.  City  Trust,  Safe  Dep. 
&  Surety  Co.,  185  Mass.  500,  70  N.  E. 
1022,   102   Am.   St.   Rep.   356. 

34.  Root  V.  Sweeney,  12  S.  D.  43, 
80  N.  W.  149;  Swing  v.  Bentley  & 
Gerwig  F.  Co.,  45  W.  Va.  283,  31  S. 
E.  925. 

35.  Minn. — Gulledge  Bros.  Lumb.  Co. 
V.  Wenatchee  Land  Co.,  115  Minn.  491, 
132  N.  W.  992.  N.  Y.— New  Jersey 
Protection  &  L.  Bank  v.  Thorp,  6  Cow. 

46.  N.  D. — Murphy  v.  Missouri  &  K. 
Land  &  L.  Co.,  28  N.  D.  519,  149  N. 
W.  957. 

[a]  "Through  comity"  statutory 
trustees  entitled  to  petition  for  sub- 
stitution under  a  foreign  statute,  will 
bo  entitled  to  substitution  in  the 
forum.  Murphy  v-  Missouri  &  K.  Land 
&  L.  Co.,  28  N.  D.  519,  149  N.  W.  957. 

36.  See  infra,   this  section. 

37.  Gulledge  Bros.  Lumber  Co.  v. 
Wcnatcheo  Land  Co.,  115  Minn.  491, 
132  N.  W.  992,  this  is  especially  true, 
when  the  riglits  of  domestic  creditors 
are  not   involved  in  the  action. 

38.  Wamsley  v.  H.  L.  TTorton  &  Co., 
12  App.  Div.  312,  42  N.  Y.  Supp.  767. 
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stato  \rorks,  it  has  boon  sn'ul.  a  quasi  dissolution  of  the  corporation  in 
that  stato,  so  as  to  subject  it,  on  rovocation  of  its  privilege,  to  tho 
general  laws  winding  up  domestic  corporations,  so  far  as  they  are  ap- 
plieable.^' 

Vm.  CONSOLIDATION  AND  MERGER.  —  A.  Effect  on  Ex- 
i>TEXCE  OF  CoRTOK  vTioxs.  —  The  consolidation  of  corporations,  in  a 
narrow  sense,  coutcuiplates  the  dissolution  of  the  constituent  or  con- 
solidating corporations  and  the  creation  of  a  new  corporation,  tho 
consolidated  oorporation.-*"  The  term  "consolidation,"  is  sometimes 
used  in  a  wider  sense  also.  In  such  case  the  effect  of  the  consolida- 
tion as  working  a  dissolution  of  the  old  corporations  depends  upon  the 
construction  of  the  statute  authorizing  it."  The  statute  may  provide 
for  a  consolidation  proper,  as  already  defined,^^  qj,  j^  ^^ay  provide  for 
merger  of  one  in  the  other,  and  a  dissolution  of  the  merging  com- 
pany,*^ or  it  may  provide  for  the  continuation  of  the  constituent  com.- 


39.  Billmyer  Lumb.  Co.  v.  Mer- 
chants' CoalCo.,  66  W.  Va.  696,  66  S. 
E.  1073. 

[a]  Consequences  of  Rule. — The  cor- 
poration must  after  revocation  of  its 
license,  wind  up  its  business  in  the 
state,  pay  its  debts  and  distribute  its 
assets  among  its  stockholders.^  When 
a  domestic  corporation  is  continued  as 
a  corporation  after  dissolution,  the  for- 
eign corporation  after  revocation  of  its 
license  continues  as  a  corporation  to 
wind  up  its  affairs.  Billmyer  Lumb. 
Co.  V.  Merchants'  Coal  Co.,  66  W.  Va. 
696,   66   S.   E.   1073. 

40.  U.  S.— Keokuck  &  W.  B.  Co.  v. 
Missouri,  152  U.  S.  301,  14  Sup.  Ct. 
592,  3S  L.  ed.  450;  Atlantic  &  G.  E. 
Co.  f.  Georgia,  98  U.  S.  359,  25  L.  ed. 
185;  Shields  v.  Ohio,  95  U.  S.  319,  24 
L.  ed.  357;  Clearwater  v.  Meredith,  1 
Wall.  25,  17  L.  ed.  604;  Lee  r.  At- 
lantic Coast  Line  E.  Co.,  150  Fed.  775, 
787;  Eidgway  v.  Griswold,  1  McCrary 
lol,  20  Fed.  Cas.  No.  11,819.  Ark.— 
St.  Louis  I.  M.  &  S.  Ey.  Co.  v.  Berry, 
41  Ark.  509.  Cal.— Market  St.  Ey. 
Co.  V.  Hellman,  109  Cal.  571,  42  Pac. 
225.  HI.— Cbii^ago  Title  &  Trust  Co. 
V.  Zinser,  264  111.  31,  105  N.  E.  71S, 
Ann.  Cas.  191oD,  931.  Ind.— McMa- 
han  V.  Morrison,  16  Ind.  172,  79  Am. 
Dec.  418;  State  f.  Bailey,  16  Ind.  46, 
79  Am.  Dec.  405.  Miss.— Vicksburg  & 
Y.  C.  Tel.  Co.  V.  Citizens  Tel.  Co.,  79 
Miss.  341,  354,  30  So.  725,  89  Am.  St. 
Eep.  656.  Mo. — State  ex  rel.  Houck 
p.  Lesueur,  145  Mo.  332,  46  S.  W.  1075. 
Evans  v.  Interstate  Eapid-Transit  Ey. 
Oo.,  106  Mo.  594,  17  S.  W.  489.  N.  Y. 
Copp  V.  Colorado  Coal  &  Iron  Co.,  29 
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Misc.  109,  60  N.  Y.  Supp.  293.  Okla.— 
Collinsville  Nat.  Bank  v.  Esau,  176 
Pac.  514.  Pa. — Lauman  v.  Lelsanon 
Val.  E.  Co.,  30  Pa.  42,  72  Am.  Dec. 
685. 

[a]  A  consolidation  amounts  to  a 
surrender  of  the  charters  of  the  old 
companies,  and  the  formation  of  a  new 
corporation.  See  State  V.  Bailey,  16 
Ind.  46,  79  Am.  Dec.  405.  As  to  volun- 
tary dissolution,   see   supra,  II,  J. 

41.  See  the  statutes  and  the  follow- 
ing cases:  U.  S. — Keokuk  &  W.  E. 
Co.  V.  Missouri,  152  U.  S.  301,  14  Sup. 
Ct.  592,  38  L.  ed.  450.  HI.- Chicago 
Title  &  Trust  Co.  v.  Doyle,  259  111.  489, 
102  N.  E.  790,  47  L.  E.  A.  (N.  S.) 
1066;  Chicago,  S.  F.  &  C.  Ey.  Co.  v. 
Ashling,  160  111,  373,  43  N.  E.  373. 
Ind.— Crawfordsville  &  S.  W.  T.  P.  Co. 
r.  Flejcher,  104  Ind.  97,  2  N.  E.  243. 
Mo. — Evans  v.  Interstate  Eapid-Tran- 
sit Ey.  Co.,  106  Mo.  594,  17  S.  W.  489. 
N.  Y.— People  v.  New  York,  C.  &  St. 
L.  E.  Co.,  129  N.  Y.  474,  29  N.  E.  959, 
15  L.  E.  A.  82. 

42.  See  supra  this  section. 

fa]  In  the  absence  of  other  pro- 
vision in  the  statute,  this  is  the  effect 
of  the  consolidation.  Eidgway  v.  Gris- 
wold, 1  McCrary,  151,  153,  20  Fed.  Cas. 
No.  11,819. 

43.  U.  S.— Eochester  E.  Co.  v.  Eoch- 
ester,  205  U.  S.  236,  255,  27  Sup.  Ct. 
469,  51  L.  ed.  784;  Central  E.  &  Bank- 
ing Co.  V.  Georgia,  92  II.  S.  665,  23 
L.  ed.  757,  (distinguished  in  Atlantic 
&  G.  E.  Co.  V.  Georgia,  98  U.  S.  359, 
25  L.  ed.  185);  Lee  v.  Atlantic  Coast 
Lino  E.  Co.,  150  Fed.  775,  787;  Tod 
V.  Kentucky  Union  Land  Co.,  57  Fed. 
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panies  for  certain  purposes,  notwithstanding  the  consolidation.** 

B.  Actions  by  Corporations  After  Consolidation.  —  If  the  con- 
solidation of  corporations  works  their  dissolution,  no  action  can  be 
brought  in  their  names  thereafter,*^  unless  there  is  some  statute  or 
agreement  to  the  contrary.*^  But  the  consolidated  corporation,  which 
succeeds  to  the  rights  of  the  constituent  companies,  may  enforce  causes 
of  action  in  the  latter's  favor.*'' 

C.  Remedies  Against  Corporations  After  Consolidation.  —  1. 
Against  Constituent  Companies.  —  Where  the  consolidation  or  merger 
of  corporations  terminates  their  existence,  actions  cannot  be  brought 


47.  la. — Carey  v.  Cincinnati  &  C.  E. 
C,  5  Iowa  357,  367.  N.  Y.— In  re 
Bergdorf's  Will,  149  App.  Div.  529, 
133   N.  Y.   Supp.   1012. 

[a]  Strictly  speaking,  this  is  not  a 
consolidation  but  a  merger.  Ala. — 
State  V.  Atlantic  Coast  Line  R.  Co., 
202  Ala.  558,  81  So.  60;  Alabama  T.  & 
N.  E.  Co.  V.  Tolman,  200  Ala.  449,  76 
So.  381.  Miss.— Vic ksburg  &  Y.  C. 
Tel.  Co.  V.  Citizens'  Tel  Co.,  79  Miss. 
341,  354,  30  So.  725,  89  Am.  St.  Rep. 
656.  Okla. — Collinsville  Kat.  Bank  v. 
Esau,  176  Pac.  514. 

[b]  The  merger  is  a  dissolution  of 
the  merging  company.  Lauman  v-  Leb- 
anon Val.  R.  Co.,  30  Pa.  42,  45,  72  Am. 
Dec.  685. 

[c]  No  judicial  inquiry  is  necessary 
to  determine  whether  the  corporation 
has  lost  its  existence  by  becoming 
merged  in  the  new  organization. 
Carey  v.  Cincinnati  &  C.  E.  Co.,  5  Iowa 
357,  367. 

44.  TJ.  S.— Citizens'  St.  Ry.  Co.  v. 
Memphis,  53  Fed.  715.  Cal. — Isom  v. 
Rex  Crude  Oil  Co  '  ■'  Cal.  663,  667, 
82  Pac.  319.  See  California  Cent.  Ry. 
Co.  V.  Hooper  76  Cal.  404,  18  Pac.  599, 
query.  la. — Carey  v.  Cincinnati  &  C 
R.  Co..  5  Towa  3o7,  366.  Me.— State  . 
Maine  Central  By.  Co.,  66  Me.  48^. 
Mich. — Pingree  r.  Michigan  Cent.  R. 
Co.,  118  Mich.  314,  76  N.  W.  635,  53 
L.  R.  A.  274.  Ohio. — Compton  v.  Wa- 
bash, St.  L.  &  P.  Ry.  Co.,  45  Ohio  St. 
592,  620,  16  N.  E.  110,  18  N.  E.  380. 

45.  Kan.— Kansas,  O.  &  T.  Ey.  Co. 
I'.  Smith,  40  Kan.  102,  19  Pac.  636; 
Wagner  r.  Atchison,  T.  &  S.  F.  R.  Co., 
9  Kan.  App.  6r,l,  58  Paf.  1018.  Pa.— 
Houston  V.  .TefTersnn  College,  63  Pa. 
428.  Tex. — Indianola  R.  Co.  v.  Fryer, 
56  Tex.  609. 

Capacity  of  dissolved  corporations 
to  sue,  see  sniira,  IV,  }',,  1. 

[a]    In  alleging  consolidation  of  the 


plaintiff  corporation  with  a  corporation 
of  another  state,  by  way  of  defense, 
the  defendant  must  allege  the  terms 
of  the  consolidation,  and  the  dates  and 
provisions  of  the  statutes  involved  of 
which  judicial  notice  is  not  taken. 
Hubbard   v.    Chappel,   14   Ind.    601. 

[b]  If  a  consolidation  takes  place 
pending  an  action,  the  consolidation 
should  be  pleaded  puis  darrein  contin- 
uance. If  so  pleaded,  perhaps  the  ac- 
tion may  proceed  on  proper  sugges- 
tion being  made.  Swartwout  v.  Mich- 
igan A.  L.  R.  Co.,  24  Mich.  389. 

46.  See  infra,  this  note. 

[a]  But  when  the  agreement  for 
consolidation  provides  that  the  parties 
thereto  should  realize  on  choses  in  ac- 
tion and  pay  the  proceeds  to  the  new 
company,  a  consolidating  company  may 
3ue  on  its  choses  in  action  in  its  own 
name.  Eastfield  S.  S.  Co.  v.  M'Keon, 
201  Fed.  465,  120  C.  C.  A.  249. 

47.  Cal.^California  Cent.  Ry.  Co.  v. 
Hooper,  76  Cal.  404,  18  Pac.  599.  Ind. 
Sparrow  v.  Evansville  &  C.  R.  Co.,  7 
Ind.  369,  it  may  enforce  a  stockholders' 
subscription  contract.  Mich. — Detroit, 
L.  &  L.  M.  R.  Co.  V.  Starnes,  38  Mich. 
698.  Ohio.— Mansfield,  C.  &  L.  M.  R. 
Co.  V.  Brown,  26  Ohio  St.  223.  Tenn.— 
Miller  v.  Lancaster,  5  Coldw.  514.  Vt. 
University  of  Vermont  v.  Baxter's  Es- 
tate, 42  Vt.  99. 

[a]  Enforcement  of  Stock  Subscrip- 
tions.—Mansfield,  C.  &  L,  Ml  R.  <'o.  r. 
Brown,  26  Ohio  St.  223.  See  Wells  v. 
Rodgers,   60   Mich.   525,   27   N.  W.   671. 

[b]  Action  to  recover  assessments  on 
stock  of  constituent  corjioration.  See 
Mansfield,  C  &  L.  M.  R.  Co.  v.  Drinker, 
30  Mich.   124 

[c]  Action  to  rescind  contract  mad© 
by  merged  corporation.  Commonwealth 
S.  S.  Co.  V.  American  Shipbuilding  Co., 
197  Fed.  780. 
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asrainst  thorn  tliortMrior.""^  unloss  sonic  statnto  provulos  otliorwiso,'"  or 
eontinuos  tluMr  exist tMic-o.'"'  I'lidcr  some  stiitutes,  a  ercvlitor  of  the 
old  corporation  lias  an  ch-ction  Mhothor  to  snc  the  new  or  ohi  corpora- 
tion."^ Bnt  creiiitors  cannot  require  the  atVairs  of  the  old  companies 
to  be  wound  up,  or  their  property  sequestrated  or  distributed.'"' 

In  actions  against  a  constituent  corporation,  process  may  be  served 
on  the  directors  in  otificc  at  the  time  of  the  consolidation,  as  thouj^h 
there  had  been  no  consolidation.-'^  And  any  judgment  recovered  may 
be  enforce^.!  ai^ainst  any  property  owned  by  the  company  at  the  time 
of  consolidation,^*  or  in  the  possession  of  the  consolidated  corpora- 


48.  Atlantic  &  B.  R.  Co.  r.  Johnson, 
127  Ga.  392,  56  S.  E.  482,  11  L.  R.  A. 
(N.  S.)  1119.  Ind.— Indianapolis,  C. 
&  L.  R.  Co.  r.  Jones,  29  Ind.  4G5,  95 
Am.  Dec.  654.  N.  Y. — Copp  v.  Colo- 
rado Coal  &  Iron  Co.,  29  Misc.  109,  60 
N.  Y.  Supp.  293.  Pa.— Dalmas  v. 
Philipsburg  &  S.  V.  R.  Co.,  254  Pa. 
9,  9S  Atl.  796.  Tex.— Indianola  R.  Co. 
f.   Fryer,  56  Tex.   609. 

Actions  against  dissolved  corpora-- 
tions  generally,  seer  supra,   IV,  B,   1. 

49.  See  the  statutes,  and  Whipple 
f.  Union  Pac.  Ry.  Co.,  2S  Kan.  474; 
Irvine  r.  New  York  Edison  Co.,  207 
N.  Y.  425,  101  N.  E.  358,  (anirniing 
143  App.  Div.  344,  128  N.  Y.  Supp. 
297);  In  re  Bergdorf's  Will,  206  N.  Y. 
309,  99  N.  E.  714  (under  statute  as  to 
merger  of  banking  corporations);  In 
re  Utica  Nat.  Brew.  Co.,  154  N.  Y. 
268,  48  N.  E.  521. 

[a]  Under  a  statute  expressly  pro- 
viding that  the  merging  of  corpora- 
tions shall  be  without  prejudice  to  any 
liabilities  of  the  merged  corporation 
or  the  rights  of  any  creditor  thereof, 
creditors  may  sue  a  merged  corpora- 
tion, and  levy  on  property  which  was 
the  property  of  the  corporation,  not- 
withstanding the  merger.  Irvine  V. 
New  York  Edison  Co.,  207  N.  Y,  425, 
101   N.   E.   358,   Ann.    Cas.    1914C,   441. 

fb]  Under  a  statute  providing  (1) 
that  the  consolidation  of  corporations 
shall  not  abate  pending  actions,  it  is 
reasonable  to  say  that  a  right  to  sue 
a  constituent  corporation  is  not  de- 
stroyed. Gale  v.  Troy  &  B.  R.  Co.,  51 
Hun  470,  4  N.  Y.  Supp.  295,  21  N.  Y. 
St.  702.  (2)  But  see  Copp  v.  Colorado 
Coal  &  Iron  Co.,  32  Misc.  241,  65  N.  Y. 
Supp.  789,  holding  that  under  a  statute 
providing  that  the  consolidated  com- 
pany shall  ai^sume  all  liabilities  of  the 
constituent    comjianies    and    that    such 
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consolidation  shall  not  affect  pending 
suits,  causes  of  action  are  not  lost  or 
abated  against  the  new  company,  but 
cannot  be  enforced  against  the  old 
company   after   consolidation. 

fc]  A  statute  providing  that  "the 
dissolution"  of  a  corporation  shall  not 
impair  any  remedy,  etc.,  has  no  ap- 
plication to  the  consolidation  of  cor- 
porations. Copp  V.  Colorado  Coal  & 
Iron  Co.,  32  Misc.  241,  65  N.  Y.  Supp. 
789. 

50.  Ala. — Pearce  v.  Brilliant  Coal  Co. 
200  Ala.  630,  77  So,  4;  Warren  v.  Mo- 
bile &  M.  R.  Co.,  49  Ala,  582.  Conn. 
Piatt  r.  New  York  &  B.  Ry.  Co.,  26 
Conn,  544.  Ohio. — Compton  v.  Wabash, 
St.  L.  &  P.  Ry.  Co.,  45  Ohio  St.  592, 
618,  16  N.  E.   110,  18  N.  E.  380. 

[a]  Insolvency  proceedings  may  be 
brought,  notwithstanding  consolidation 
if  the  constituent  companies  are  re- 
garded as  still  subsisting,  Piatt  v. 
New  York  &  B,  Ry.  Co.,  26  Conn.  544. 

51.  See  infra,  IX,  C,  2. 

52.  Wabash  St.  Louis  &  P.  Ry  Co. 
V.  Ham,  114  U.  S.  587,  595,  5  Sup.  Ct. 
1081,  29  L.  ed.  235. 

53.  Buell  V.  Baltimore  &  0.  S.  W, 
R.  Co,,  39  App.  Div.  236,  57  N.  Y, 
Supp.   111. 

Service  on  corporations  generally, 
see  5  Standard  Proc.   614. 

[a]  It  will  be  presumed  that  the 
directors  in  oCTice  at  the  time  of  the 
consolidation  continue  to  represent  the 
corporation  for  the  service  of  process, 
notwithstanding  the  consolidation.  Bu- 
<>11  V.  Baltimore  &  O.  S.  W.  R.  Co.  39 
App.  Div.  236,  57  N.  Y.  Supp.  111. 

54.  Irvine  v.  New  York  Edison  Co., 
207  N,  Y.  425,  101  N.  E.  358,  Ann. 
Cas.  1914C,  441;  Compton  v.  Wabash, 
St.  L.  &  P,  Ry.  Co.,  45  Ohio  St.  692, 
620,  16  N.  E.  110,  18  N.  E.  380. 
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tion,^^  or  against  the  new  company  if  it  assumed  the  liabilities  of  the 
old   eompany.^^ 

2.  Against  Consolidated  Company.  —  a.  In  General.  —  "When  on 
consolidation  of  corporations,  the  new  company  assumes  or  becomes 
liable  for  the  claims  and  liabilities  of  its  constituent  companies,  actions 
to  enforce  such  liabilities  may  be  brought  directly  against  the  new 
company,"  without  previously  establishing  the  demand  against  the 


55.  Atlantic  Coast  Line  E.  Co.  v. 
Cone,  53  Fla.  1017,  1039,  43  So.  514 
(where  the  title  to  the  property  levied 
on  stood  in  the  name  of  the  defendant 
corporation);  Chicago  S.  F.  &  C.  E. 
Co.  V.  Ashling,  160  111.  373,  43  N.  E. 
373. 

56.  In  re  Utiea  Nat  Brew.  Co.,  154 
N.  Y.  268,  48  N.  E.  521.  See  infra,  IX, 
C,  2. 

[a]  Rationale  of  Rule. — The  re- 
covery of  judgment  on  the  obligation 
of  the  old  company  merely  changes  the 
form  of  its  liability  to  its  creditor, 
and  does  not  affect  his  rights  against 
the  new  company.  In  re  Utica  Nat. 
Brew.  Co.,  154  N.  Y.  268,  48  N.  E.  521. 

57.  IT.  S.— Union  Pac.  Ey.  Co.  v. 
McAlpine,  129  U.  S.  305,  9  Sup.  Ct. 
286,  32  L.  ed.  673.  Ala.— Pearce  v. 
Brilliant  Coal  Co.,  200  Ala.  630,  77  So. 
4;  Alabama,  T.  &  N.  E.  Co.  v.  Tolman, 
200  Ala.  449,  76  So.  381;  Warren  v. 
Mobile  &  M.  E.  Co.,  49  Ala.  582.  Cal. 
See  Market  St.  Ey.  Co.  v.  Hellman,  109 
Cal.  571,  596,  42  Pac.  225.  lU.— Ar- 
buckle  V.  Illinois  Midland  Ey.  Co.,  81 
111.  429;  Western  Union  E.  Co.  r.  Smith, 
75  111.  496;  Columbus,  C.  &  I.  C.  E.  Co. 
V.  Skidmore,  69  111.  566.  Ind.— Cox  v. 
Baltimore  &  0.  S.  W.  E.  Co.,  180  Ind. 
495,  103  N.  E.  337,  50  L.  E.  A.  (N.  S.) 
453  (contract  to  employ  for  life  a 
person  injured  bj*  the  operation  of  the 
railroad),  Cleveland,  C.  C.  &  St.  L. 
Ry.  Co.  r.  Prewitf.  134  Ind.  557,  33 
N.  E.  367;  Louisville,  N.  A.  &  a  By. 
Co.  V.  Bonov,  117  Ind.  501,  20  N.  E. 
432,  3  L.  E.A.  435;  Eaton  &  IL  E.  Co. 
t".  Hunt,  20  Ind.  457,  foreclosure  ac- 
tion. Kan. — Berry  v.  Kansas  City,  Ft. 
S.  &  M.  E.  Co.,  52  Kan.  774,  :!0  F'ac. 
724,  39  Am.  St.  Eep.  381.  N.  Y.— 
Boardman  v.  Lake  Shore  &  AL  S.  Ey. 
Co.,  84  N.  Y.  157;  Prouty  v.  Lake 
Shore  &  M.  S.  Ey.  Co.,  52  N.  Y.  363; 
Irvine  r.  New  York  Edison  Co.,  14.3 
A  pp.  Div.  344,  128  N.  Y.  Supp.  297; 
Lee  V.  Stillwater  &  M.  St.  Ey  Co.,  140 
App.  Div.  770,  125  N.  Y.  Hupp.  840; 
Copp  17.  Colorado  Coal  &  Iron  Co.,  29 


Misc.  109,  60  N.  Y.  Supp.  293.  Ohio.— 
Compton  V.  Wabash,  St.  L.  &  P.  Ey. 
Co.,  45  Ohio  St.  592,  16  N.  E.  110,  18 
N.  E.  380.  S.  C— Pickett  v.  Southern 
Ey.  Co.,  69  S.  C.  445,  48  S.  E.  466. 
Tex.— Houston  &  T.  C.  E.  Co.  v.  Shirley, 
54  Tex.  125,  137.  Va. — Longhorne  v. 
Eichmond  Ey.  Co.,  91  Va.  369,  22  & 
E.   159. 

[a]  Tort  Actions. — Warren  v.  Mo- 
bile &  M.  E.  Co.,  49  Ala.  582. 

[b]  Covenants  in  Right  of  Way 
Deed. — Mobile  &  M.  Ey.  Co.  v.  Gilmer, 
85  Ala.  422,  5  So.  138. 

[c]  Any  stockholder  (1)  may  en- 
force against  the  consolidated  company 
the  terms  of  the  agreement  which  in- 
ured to  the  benefit  of  the  stockholders, 
or  rights  which  have  in  any  way  ac- 
crued to  stockholders  by  reason  of  the 
consolidation.  Deposit  Bank  v.  Bar- 
rett, 11  Ky.  L.  Eep.  910,  13  S.  W.  337; 
India  Mut.  Ins.  Co.  v.  Worcester  N.  & 
E.  Co.,  (Mass.),  25  N.  E.  975;  Day  v. 
Worcester,  N.  &  E.  E.  Co.,  151  Mass. 
302,  23  N.  E.  824.  (2)  Preferential 
rights  given  to  the  holder  of  pre- 
ferred stock  may  be  enforced  by  a 
stockholder  against  a  consolidated  cor- 
poration. Boardman  v.  Lake  Shore  & 
M.  S.  Ey.  Co.,  84  N.  Y.  157. 

[d]  Tlie  presumption,  where  two  cor- 
porations consolidate,  is  that  the  con- 
solidated company  has  all  the  jjowers 
and  privileges  and  is  subject  to  all 
the  restrictions  and  liabilities  of  those 
out  of  which  it  is  created.  Lang- 
homo  V.  Eichmond  Ey.  Co.,  91  Va.  369, 
22   S.   E.  159. 

[e]  The  fact  that  the  existence  of 
the  consolidating  corporations  is  con- 
tinued docs  not  affect  the  creditors' 
remedy  against  the  consolidated  cor- 
poration. Ala. — Warren  v.  Mobile  & 
M.  E.  Co.,  49  Ala.  582.  N.  Y.— In  re 
Utica  Nat.  Brow.  Co.,  154  N.  Y.  268, 
48  N.  E.  521.  Ohio.— Compton  v.  Wa- 
bash, St.  L.  &  P.  Ey.  Co.,  45  Ohio  St. 
592,  16  N.  E.  110,  18  N.  E.  380.  Con- 
tra, Whipple  f.  Union  Pac.  Ey.  Co., 
28   Kan.  474. 
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old  company/®  A  creditor  of  the  old  company  is  not  in  such  case 
limited  to  a  suit  in  equity,'"'  but  may  enforce  the  liabilities  of  the  old 
compan}'  aszainst  the  new  company  in  the  sam.e  way  as  if  no  ehancjo 
liad  occurred  in  its  orij:ani/,ation  or  najne.*''^  He  may  sue  in  equity,"^ 
or  at  law,^'-  as  his  cause  of  action  may  require.  But  it  has  been  held 
that  a  creditor  of  the  old  company  cannot  be  compi'lled  to  accept  tho 
new  company  as  his  debtor.  He  may  insist  that  the  property  of  the 
debtor  corporation  remain  subject  to  his  demands,  and  may  enforce  his 


[f]  Assent  of  Creditors. — While  an 
agreement  of  a  consolidated  corpora- 
tion assuming  liabilities  of  a  constitu- 
ent corporation  does  not,  without  their 
assent,  bind  creditors,  yet  a  suit  by 
a  creditor  against  a  consolidated  cor- 
poration on  a  demand  so  assumed  is 
of  itself  sufiicieut  evidence  of  an  ac- 
ceptance of  the  new  debtor  in  lieu  of 
the  old.  Smith  r.  Los  Angeles  &  P. 
Ey.   Co.,  98   Cal.   210,  33  Pac.   53. 

[g]  A  judgment  in  personam  may 
be  rendered  against  the  ciansolidated 
company.  Louisville,  N.  A.  &  C.  Ry. 
Co.  V.  Boney,  117  Ind.  501,  20  N.  E. 
432,  3  L.  R.  A.  435. 

Actions  upon  contracts  for  benefit  of 
third  persons,  see  20  Standard  Proc. 
914. 

58.  Ala.— "Warren  v.  Mobile  &  M. 
R.  R.  Co.,  49  Ala.  582.  Kan.— Led- 
better  v.  Sunflower  State  Oil  Co.,  96 
Kan,  636,  152  Pac.  763.  Va.— Lang- 
home  r.  Richmond  Ry.  Co.,  91  Va.  369, 
22  S.  E.  159. 

Contra,  Whipple  V.  Union  Pac.  Ry. 
Co.,   28   Kan.   474. 

59.  Langhorne  v.  Richmond  Ry.  Co., 
91  Va.  309,  22  S.  E.  159. 

60.  Indianapolis,  C.  &  L.  R.  Co.  v. 
Jones,  29  Ind.  465,  95  Am.  Dec.  654. 

61.  See  infra,  this  note. 

[al  An  action  against  the  new  cor- 
poration  to  compel  specific  perform- 
ance of  contracts  of  the  constituent 
corporations  may  be  maintained.  Cum- 
berland Val.  R.  Co.  V.  Gettysburg  & 
H.   Ry.   Co.,   177   Fa.   519,   35   Atl.   952. 

62.  Ga.— Atlantic  &  B.  Ry.  Co.  v. 
Johnson,  127  Ga.  392,  56  S.  E.  482, 
11  L.  R.  A.  (N.  S.)  1119.  ni.— Ar- 
buckle  V.  Illinois  Midland  Rv.  Co., 
81  HI.  429.  Mass.— Xew  Bedford  R. 
Co.  V.  Old  Colony  R.  Co.,  120  Mass. 
397.  Miss,— Vifksburg  &  Y.  0.  Tel.  Co. 
V.  Citizens'  Tel.  Co.,  79  Miss.  341,  30 
So.  72-5,  89  Am.  St.  Rep.  656;  Mor- 
rison V.  American  Snuff  Co.,  79  Miss. 
330,  30  So.   72.^,   89  Am.  St.  Rep.  598. 

Vol.  XXVI 


N.  J.— United  N,  J.  R.  &  C.  Co  v. 
Hoppock,  28  N,  J,  Eq.  261.  Va, 
Langhorne  v.  Richmond  Ry.  Co,,  91 
Va.  369,  22   S.  E.   159. 

[a]  "There  has  been  some  ques- 
tion whether  the  consolidated  company 
could  be  sued  in  an  action  at  law  for 
the  liabilities  of  the  companies  com- 
posing it  or  whether  the  proceeding 
must  be  in  equity.  But  the  better 
view  seems  to  be  that  when  a  con- 
solidation has  been  authorized  and 
made,  it  confers  all  the  rights,  prop- 
erty and  franchises  of  the  old  com- 
pany upon  the  new  or  consolidated 
company,  and  subjects  it  to  all  the 
liabilities  of  the  old  companies;  and 
an  action  at  law  may  be  brought 
against  the  new  or  consolidated  com- 
pany for  the  debts  or  torts  of  the  old 
companies.  The  question  is  not 
whether  the  consolidation  compels  a 
creditor  to  accept  the  defendant  cor- 
poration as  a  new  debtor  against  his 
will,  or  a  person  who  has  been  in- 
jured to  resort  to  a  stranger  for  sat- 
isfaction, but  whether  it  empowers  the 
creditor  or  the  person  injured  to  re- 
sort, if  he  desires  to  do  so,  in  the  first 
instance,  to  the  corporation  which  by 
the  terms  of  the  consolidation  is  made 
liable  to  him.  The  privity,  some  cases 
say,  necessary  to  support  this  action, 
is  created  by  the  statute  authorizing 
the  consolidation  and  the  purchase  and 
conveyance  under  it.  Other  authori- 
ties place  the  right  to  bring  such  ac- 
tion on  the  ground  that  the  effect  of 
the  consolidation  is,  as  to  the  liabili- 
ties of  the  old  company,  not  to  dis- 
solve the  corporation  which  is  the  im- 
mediate debtor,  but  to  continue  its  ex- 
istence in  the  consolidated  corpora- 
tion." Langhorne  v.  Richmond  Ry. 
Co.,  91  Va.   nra.   374,  22   S,  E.   159. 

[b]  A  judgment  in  Personam  may 
be  rendered  against  the  consolidated 
company.  Louisville,  N,  A.  &  C.  Ry. 
Co.  V.  Boney,  117  Ind.  501,  20  N.  E. 
432,  3  L.  R.  A.  435. 
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claim  in  equity  against  its  property  in  the  possession  of  the  new  com- 
pany as  a  trust  fund.^^  Some  authorities  in  such  case  hold  that  the 
existence  of  a  legal  remedy,  where  one  exists,  is  not  exclusive,^*  but 
others  say  that  where  the  consolidated  company  has  assumed  the 
liabilities  of  the  constituent  companies,  the  remedy  at  law  is  ample 
and  there  is  no  necessity  for  a  court  of  equity  to  entertain  jurisdic- 
tion."^ The  equitable  remedy  would  be  appropriate  if  the  new  com- 
pany has  not  assumed  the  liabilities  of  the  old  one,  and  if  the  latter 
has  no  property  subject  to  execution.®^ 

b.  Parties.  —  It  has  been  held  that  the  joinder  of  a  consolidated 
corporation  and  a  consolidating  corporation  in  an  action  upon  a  liabil- 
ity of  the  latter  is  not  permissible.*'^  The  officers  of  the  new  corpora- 
tion are  not  proper  parties  to  an  action  against  the  latter.^^ 

c.  Pleadings.  —  Wlien  suing  a  consolidated  corporation  on  liabili- 
ties of  its  constituent  companies,  the  plaintiff  must  show  against  what 
company  the  cause  of  action  arose,^®  and  aver  such  facts  as  will  sub- 
ject the  new  company  to  suit  upon  it.'^°    He  must  allege  generally  the 


63.  U.  S. — Harrison  v.  Arkansas 
Val.  R.  Co.,  4  McCrary  264,  13  Fed. 
522.  Cal.— Market  St.  Ry.  Co.  v.  Hell- 
man,  169  Cal.  571,  596,  42  Pac.  225. 
Kan. — Berry  v.  Kansas  City,  Ft.  S.  & 
M.  R.  Co.,  52  Kan.  774,  36  Pac.  724, 
39  Am.  St.  Rep.  381.  Miss.— Vicks- 
burg  &  Y.  C.  Tel.  Co.  v.  Citizens'  Tel. 
Co.,  79  Miss.  341,  30  So.  725;  Mor- 
rison V.  American  Snuff  Co.,  79  Miss. 
330,  30  So.  723,  89  Am.  St.  Rep.  598. 
N.  Y.— Gale  r.  Troy  &  B.  R.  Co.,  51 
Hun  470,  4  N.  Y.  Supp.  295,  21  N.  Y. 
St.  702.  See  also  Irvine  r.  New  York 
Eflison  Co.,  207  N.  Y.  425,  101  N.  E. 
358,  Ann.  Cas.  1914C,  441.  S.  C— Sco 
Stewart  v.  Walterboro  &  W.  Ry.  Co., 
64  S.  C.  92,  41  S.  E.  827.  Va.— Lang- 
home  f.  Richmond  Ry.  Co.,  91  Va. 
369,  22  S.   E.   159. 

Sec  generally  the  title  "Trusts  and 
Trustees." 

61.  Atlantic  &  B.  Ry.  Co.  v.  John- 
son, 127  Ga.  392,  56  S.  E.  482,  11  L. 
R.  A.  (N.  S.)  ni9;  Vicksburg  &  Y. 
C.  Tel.  Co.  V.  Citizens'  Tel.  Co.,  79 
Miss.  341,  352,  30  .So.  725;  Morrison 
V.  American  Snuff  Co.,  79  Miss.  330, 
30  So.  723,  89  Am.  St.  Rop.  598.  See 
Harrison  v.  Arkansas  Val.  R.  Co.,  4 
McCrary  264,  13  Fed.  522  (in  which 
the  court  administered  equitable  re- 
lief without  determining  whether  a 
remedy  at  law  existed),  and  1  Thomp. 
Corp.,  §  375. 

65.  111. — Arbuckle  r.  Hlinois  Mid- 
land Ry.  Co.,  81  111.  429.  N.  J. 
United    N.    J.    E.    &    C.    Co.    v.    Hop- 


pock,  28  N.  J.  Eq.  261.     N.  T.— Chase 
v.   Vanderbilt,  6   Jones   &  S.   334,   354. 

66.  Irvine  v.  New  York  Edison  Co., 
207  N.  Y.  425,  101  N.  E.  358,  Ann. 
Cas.  1914C,  441. 

67.  Langhorne  v.  Richmond  Ry.  Co., 
91  Va.  369,  376,  22  S.  E.  159.  Com- 
pare Pearee  v.  Brilliant  Coal  Co.,  200 
Ala.  630,  77  So.  4  (where  the  court 
says  that  under  their  statute,  possibly 
both  corporations  may  be  proceeded 
against) ;  Southern  Steel  Co.  v.  Hop- 
kins, 157  Ala.  175,  47  So.  274. 

[a]  But  see  Citizens'  St.  Ry.  Co. 
V.  Shepherd,  30  Ind.  App.  193,  65  N. 
E.  765,  holding  that  when  the  com- 
plaint shows  that  the  consolidated 
company  has  no  connection  with  the 
cause  of  action,  averments  as  to  the 
consolidation  only  give  the  plaintiff  a 
right  to  enforce  a  judgment  against 
the  old  company,  against  its  property 
in  the  hands  of  the  new  company. 

That  a  principal  and.  his  gnarantor 
cannot  be  joined,  see  10  Standard 
I'roc.  677. 

That  a  person  assuming  to  pay  debts 
of  a  promisee  may  be  joined,  under 
certain  circumstances,  sec  20  Standard 
Proc.    93S. 

68.  Chaso  v.  Vanderbilt,  62  N.  Y. 
307. 

Joinder  of  officers,  see  5  Standard 
Proc.    ()()5. 

69.  Marquette,  IT.  &  O.  R.  Co.  v. 
Langton,    32    Mich.    251. 

70.  Marquette,  II.  &  O.  R.  Co.  v. 
Langton,    32    Mich.    251.      See    Clcve- 
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authority  of  tlio  old  companios  to  consolidate  in  so  far  as  that  is  not 
judicially  noticed,"'  and  the  fact  of  consolidation,"  and  under  what 
name  the  companies  consolidated,"  as  well  as  such  facts  as  are  essential 
to  constitute  a  cause  of  action  nixainst  the  constituent  company.'*  But 
it  is  not  necessary  to  set  forth  the  steps  taken  to  effect  a  consolidation," 
or  to  plead  tlie  articles  of  consolidation."'"'  And  it  is  not  necessary,  it 
seems,  to  allcirc  and  prove  that  the  consolidated  company  had  received 
net  assets  from  the  constituent  company  sufficient  to  cover  any  amount 
which  the  jury  might  award  him." 
A  general  denial  puts  in  issue  an  allegation  of  consolidation.^" 
d.  Effect  of  DissoIufw7i  of  Consoliclatio7i.  —  U  the  consolidation  is 
dissolved  after  recovery  of  judgment  against  the  new  company,  the 
judgment  may  be  enforced  against  the  constituent  companies." 


land  C,  C.  &  St.  L.  Ey.  Co.  v.  Prew- 
itt,  134  Ind.  557,  33  N.  E.  367  (hold- 
ing complaint  sufficient);  Swing  V. 
Empire  Lumb.  Co.,  105  Minn.  356,  117 
N.   W.   467. 

71.  Langhorne  v.  Eiehmond  Ey.  Co., 
91  Va.  369,  22  S.  E.  159. 

72.  Swing  r.  Empire  Lumb.  Co., 
105  Minn.  356,  117  N.  W.  467;  Lang- 
horne f.  Eiehmond  Ey.  Co.,  91  Va.  369, 
22  S.   E.   159. 

[a]  A  general  averment  that  a 
consolidation  took  place,  is  sufficient. 
Collins  V.  Chicago,  St.  P.  &  P.  du  L. 
E.   Co.,  14   Wis.  492. 

[b]  The  legal  consequences  (1)  of 
the  consolidation  need  not  be  alleged 
(Jackson  Consol.  Traction  Co.  v.  Cir- 
cuit Judge,  155  Mieh.  522,  119  N.  W. 
915),  unless  (2)  the  consolidation  is 
between  corporations  of  different 
states.  See  Hubbard  v.  Chappel,  14 
Ind.  601,  and  the  titles  "Judicial  No- 
tice"  and   "Statutes." 

[c]  Pleading  Consolidation  Under 
Statutes  of  Another  State.— In  plead- 
ing that  railroads  were  consolidated 
under  the  law  of  another  state,  the 
statutes  of  such  state  should  be  set 
out  and  an  allegation  made  that  the 
proceedings  therein  prescribed  were 
followed;  the  steps  taken  to  effect  the 
consolidation  need  not  be  stated  in  de- 
tail. Eothschild  v.  Eio  Grande  W. 
Ev.  Co.,  63  Hun  632,  18  N.  Y.  Supp. 
548. 

73.  Langhorne  v.  Eiehmond  Ey.  Co., 
91  Va.  369,  22  S.  E.  159. 

74.  Langhorne  V.  Eiehmond  Ey.  Co., 
91   Va.  369,  376,  22  S.  E.  159. 

75.  Collins  v.  Chicago,  St.  P.  &  F. 
du  L.  E.  Co.,  14  Wis.  492. 

[a]    A   general   allegation  that   the 
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defendant  consolidated  with  the  cor- 
poration which  was  indebted  to  the 
plaintiff  is  sufficient  to  permit  a  re- 
covery against  it.  Green  v.  Michigan 
United  E.  Co.,  159  Mich.  58,  123  N. 
W.  607.  See  also  Jackson  Consol. 
Traction  Co.  v.  Circuit  Judge,  155 
Mich.   522,   119   N.   W.   915. 

76.  Cleveland,  C,  C.  &  St.  L.  Ey. 
Co.  V.  Prewitt,  134  Ind.  557,  33  N.  E. 
367. 

77.  Atlantic  &  B.  Ey.  Co.  v.  John- 
son, 127  Ga.  392,  56  S.  E.  482,  11  L. 
E.  A.   (N.  S.)    1119. 

[a]  The  qualification  of  the  rule, 
as  expressed  in  some  cases,  that  a 
creditor  may  enforce  the  liability  of 
the  old  company  against  the  new  com- 
pany, "at  least  to  the  extent  of  the 
property  received,"  is  not  used  to  in- 
dicate the  maximum  limit  of  liability, 
but  rather  the  minimum  of  liability. 
Atlantic  &  B.  Ey.  Co.  v.  Johnson,  127 
Ga.  392,  56  S.  E.  482,  11  L.  E.  A.  (N. 
S.)  1119.  But  see  Prouty  v.  Lake 
Shore   &   M.   S.  E.   Co.,  52   N.  Y.  363. 

78.  Koons  v.  Chicago  &  N.  W.  Ey. 
Co.,  23  "lowa  493. 

[a]  A  statute  requiring  a  specific 
denial  of  an  allegation  of  corporate 
capacity -'does  not  apply  to  an  allega- 
tion of  consolidation.  Koons  v.  Chi- 
cago  &   N.   W.  Ey.   Co.,  23   Iowa   493. 

fb"!  The  defendant's  corporate 
character  is  admitted,  but  not  the  fact 
that  the  defendant  derived  its  exist- 
ence from  a  consolidation  of  compa- 
nies, one  of  which  had  been  negli- 
gent. Zealy  v.  Birmingham  Ey.  & 
Elec.    Co.,  99   Ala.   579,    13    So.    118. 

79.  Ketcham  v.  Madison,  I.  &  P.  E, 
Co.,  20  Ind.  260. 

[a]    A  notice  of  motion  for  execu- 
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D.  Effect  of  Coxsolidation  on  Pendtxg  Actions.  —  According 
to  some  authorities,  the  rule,  in  the  absence  of  statute,  is  that  pending 
actions  by  or  against  a  corporation,  abate  upon  its  consolidation  with 
other  corporations,^"  unless  the  consolidated  corporation  is  substituted 
as  a  party.^^  But  the  weight  of  authority  is  to  the  contrary.^-  There 
is  no  abatement  when  a  statute  continues  the  existence  of  consolidating 
companies  notwithstanding  consolidation,^^  or  provides  that  a  consoli- 
dation of  corporations  shall  not  relieve  the  constituent  corporations 
from  their  respective  rights  and  liabilities,^*  or  in  express  terms  pro- 
vides that  the  consolidation  shall  not  affect  pending  actions.®^  When 
the  action  is  deemed  not  to  abate,  it  may  proceed  to  final  judgment 
as  brought,  without  any  change  of  parties  whatever.^^     But  in  any 


tlon  may  be  served  on  the  companies 
who  have  resumed  their  separate  ex- 
istence. Ketcham  v.  Madison,  I.  &.  P. 
E.  Co.,  20  Ind.  260. 

80.  Cunkle  v.  Interstate  E.  Co.,  54 
Kan.  194,  40  Pac.  184;  Kansas,  O.  & 
T.  Ey.  Co.  r.  Smith,  40  Kan.  192,  19 
Pac.  636;  Wagner  v.  Atchison,  T.  & 
S.  F.  E.  Co.,  9  Kan.  App.  661,  58  Pac. 
1618;  Kansas  &  C.  P.  E.  Co.  v.  Law- 
rence, 3   Kan.   App.   276,   45   Pac.    126. 

The  reason  is  that  the  corporation 
is  dissolved,  and  has  no  capacity  to 
sue  or  be  sued  thereafter.     See  supra, 

IV,  B,  1. 

81.  See  infra,  this  section. 

82.  Fla. — Atlantic  Coast  Line  E. 
Co.  V.  Cone,  53  Fla.  1017,  43  So.  514. 
111.— Chicago,  S.  F.  &  C.  Ey.  Co.  v. 
Ashling,  160  111.  373,  43  N.  E.  373. 
Miss. — Shackleford  v.  Mississippi  Cent. 
E,   E.   Co.,   52   Miss.   159.      Mo.— Evans 

V.  Interstate  Eapid-Transit  Ey.  Co., 
106  Mo.  594,  17  S,  W.  489.  See  also 
Wells  V.  Missouri-Edison  Elec.  Co.,  108 
Mo.  App.  607,  84  S.  W.  204;  Kinion 
V.  Kansas  Citv,  Ft.  S.  &  M.  E.  Co., 
39  Mo.  App.  3^82.  N.  J.— Day  v.  New 
York,  S.  &  W.  E.  Co.,  58  N.  J.  L.  G77, 
34  Atl.  1081.  Pa.— Baltimore  &  S.  E. 
Co.  V.  Mussolman,  2  Grant  Cas.  348. 
Term. — East  Tf-nnossoc  &  G.  E.  Co.  v. 
Evans,  -6  Holsk.  607.  Tex.— Calvort, 
W.  &  B.  V.  Ev.  Co.  V.  Driskill.  31  Tox. 
Civ.  App.  200,  71  S.  W.  997,  distin- 
guishing Tndianola  E.  Co.  v.  Fryer,  56 
Tex.  609. 

fa"!  Therp  is  no  death.  The  now 
corporation  livos  from  tlie,  lifp  of  the 
old  ones  whose  spvoral  livps  'are  trans- 
ferrerl  into  it.  Thore  is  no  such  rlii- 
Boliition  as  abatos  pfnrling  aftinns. 
Baltimore  &  S.  E.  Co.  v.  Musselman, 
2  Grant  Caa.   (Pa.)   348. 

91 


[b]  On  the  consolidation  of  corpo- 
rations pending  proceedings  in  error 
to  review  a  judgment  against  them, 
the  plaintiff  has  the  right  to  treat  the 
old  company  as  continuing  in  exist- 
ence for  the  prosecution  of  actions 
against  it,  irrespective  of  statute.  The 
case  is  similar  to  the  common  law  rule 
in  the  case  of  the  marriage  of  a  feme 
sole  defendant  pending  suit.  The 
plaintiff  need  take  no  notice  of  the 
marriage,  and  after  recovery  of  judg- 
ment, he  may  by  scire  facias  charge 
the  husband.  Shackleford  v.  Missis- 
sippi Cent.  E.  E.  Co.,  52  Miss.  159. 

83.  Edison  Electric  Light  Co.  v, 
T'nited  States  Electric  Lighting  Co., 
.^2  Fed.  300,  3  C.  C.  A.  83;  Atlantic 
Coast  Line  E.  Co.  v.  Cone,  53  Fla.  1017, 
43   So.  514. 

84.  Wells  V.  Missouri-Edison  Elec. 
Co.,  108  Mo.  App.  607,  84  S.  W.  204; 
Thomas  r.  Ogrlen  Eapid  Transit  Co., 
47   Utah  595,  155  Pac.  436. 

85.  Chicago,  S.  F.  &  C.  Ey.  Co.  v. 
Ashling,  IGO  111.  373,  43  N.  E.  373; 
Gale  V.  Troy  &  B.  E.  Co.,  51  Ilun  470, 
4    N.   Y.    Supp.   295,   21    N.   Y.  St-.   702. 

86.  111.— Chicago,  S.  F.  &  C.  Ey. 
Co.  V.  Ashling,  IfiO  111.  373,  43  N.  E. 
873.  Mich. — Swartwout  v.  Michigan 
A.  L.  E.  Co.,  24  Mich.  389.  Misf. 
Shackleford  v.  Mississippi  Cent.  E.  E, 
Co.,  52  Miss.  l.'^O. 

fal  The  plaintiff  Is  not  obliged  to 
subitltute  the  new  company,  ainl  any 
statute  compelling  him  to  do  so  would 
probably  be  unconstitutional  as  im- 
pairing the  obligation  of  contract. 
Wolls  V.  Misaouri-Eflison  Elec.  Co.,  108 
Mo.    App.   607,   H4   S.   W.   204. 

\h]  A  Judgment  against  the  old 
company  rendered  after  consolidation 
ia  not  a  new  debt  accruing  after  con- 
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event,  ■whothor  the  notion  is  or  is  not  doomed  to  abate,  it  is  permis- 
sible to  substitute  the  eonsolidated  eori)oration  as  a  party.^^  And  it 
is  not  permissible  to  render  judpnent  in  i"avor  of  or  aj^ainst  the  eon- 
solidated eorporation  without  proper  steps  being  taken  to  bring  it 
as  sueh  before  the  court.^^ 

E.  Consolidation  op  Corporations  op  Dipperent  States.  —  When 
corporations  of  different  states  are  consolidated,  the  consolidated  cor- 
poration is  regarded  for  many  purposes  as  a  domestic  corporation  of 
each  state  in  whieh  any  one  of  its  constituent  companies  was  a  citi- 
zen.®' Therefore  the  courts  of  each  state  have  jurisdiction  over  it  as 
a  corporation  of  that  state,  whatever  its  status  or  citizenship  may  be 
elsewhere.""  The  same  rule  is  applicable  in  the  federal  courts.  To 
determine  diversity  of  citizenship,  in  actions  against  the  corporation, 
it  is  regarded  as  a  citizen  of  the  state  where  the  action  is  brought,  if 
that  is  the  situs  of  one  of  the  constituent  companies,^^  and  the  same 


Bolidation  for  which  the  consolidated 
company  is  not  liable.  Chicago,  S.  F. 
&  C.  Ey.  Co.  17.  Ashling,  160  111.  373, 
43  N.  E.  373. 

[c]  An  execution  may  be  levied 
upon  the  judgment,  on  property  of  the 
old  railroad  in  the  possession  of  the 
consolidated  company.  Atlantic  Coast 
Line  R.  Co.  v.  Cone,  63  Fla.  1017,  43 
So.   514. 

87.  Ala. — Birmingham  Ey.,  L.  &  P. 
Co.  V.  Enslen,  144  Ala.  343,  39  So.  74, 
statute  80  provides.  Cal. — California 
Cent.  Ey.  Co.  v.  Hooper,  76  Cal.  404, 
18  Pac."599.  111.— Franklin  Life  Ins. 
Co.  t'.  Hickson,  97  111.  App.  387.  Ind. 
Louisville,  E.  &  St.  L.  C  R.  Co.  v. 
Summers,  131  Ind.  241,  30  N.  E.  873. 
Kan. — Currv  v.  Kansas  &  C.  P.  Ry.  Co., 
61  Kan.  54'l,  60  Pac.  325.  Mo.— Kin- 
ion  V.  Kansas  Citv,  Ft.  S.  &  M.  R.  Co., 
39  Mo.  App.  382.  N.  J.— Day  v.  New 
York,  S.  &  W.  R.  Co..  58  N,  J.  L. 
677,  34  Atl.  1081.  N.  Y.— Prouty  v. 
Lake  Shore  &  Mich.  So.  R.  R.  Co.,  85 
N.  Y.  272.  Compare  Prouty  v.  Lake 
Shore  &  M.  S.  R.  Co.,  52  N.  Y.  363; 
Gale  V.  Troy  &  B.  R.  Co.,  51  Hun  470, 
4  N.  Y.  Supp.  295,  21  N.  Y.  St.  702, 
the   statute   so   provides. 

[a]  Under  a  statute  authorizing 
the  substitution  of  persons  to  whom 
the  interest  of  a  party  to  a  suit  is 
transferred  pendente  lite,  it  is  permis- 
eible  to  substitute  the  consolidated 
corporation.  California  Cent.  Ry.  Co. 
r.  Hooper,  76  Cal.  404,  18  Pac.  599. 
See  generally  20  Standard  Proc.  968, 
et  seq. 

[bl  A  substitution  (1)  of  the  con- 
Bolidatcd  railroad  for  the  old  railroad 
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is  proper,  even  where  not  necessary. 
Louisville,  E.  &  St.  L.  C.  R.  Co.  v. 
Summers,  131  Ind.  241,  30  N.  E.  873. 
(2)  Substitution  may  be  by  amend- 
ment without  service.  Kinion  v.  Kan- 
sas City,  Ft.  S.  &  M.  R.  Co.,  39  Mo. 
App.    574. 

88.  Selraa  Rome  &  D.  R.  R.  Co.  v. 
Harbin,   40    Ga.    706. 

89.  U.  S.— Case  v.  Atlanta  &  C  A. 
L.  Ry.  Co.,  225  Fed.  862,  866.  Conn. 
Mackay  r.  New  York,  N.  H.  &  H.  R. 
Co.,  82  Conn.  73,  84,  72  Atl.  583,  24 
L.  R.  A.  (N.  S.)  768.  Mass.— Attor- 
ney General  v.  New  York,  N.  H.  & 
H.  R.  Co.,  198  Mass.  413,  417,  84  N. 
E.  737.  Mich.— Chicago  &  N.  W.  Ry. 
Co.  f.  Auditor  General,  53  Mich.  79, 
92,  18  N.  W.  586.  Ohio.— Lee  v.  Stur- 
ges,  46  Ohio  St.  153,  19  N.  E.  560, 
2  L.  R.  A.  556. 

fa")  The  consolidated  corporation 
dwells  in  each  state  and  is  a  separate 
and  single  entity  in  each.  The  sep- 
arate identity  of  each  of  the  consoli- 
dating corporations  as  corporations  of 
the  state  of  their  creation  is  not  lost 
by  the  consolidation.  Goodwin  v.  New 
York,  K  H.  &  H.  E.  Co.,  124  Fed.  358, 
369. 

90.  Chicago  &  N.  W.  Rv.  Co.  v. 
Whitton.  13  Wnll.  CTJ.  S.")  270,  283,  20 
L.  ed.  571:  Smith  v.  New  York.  N.  H. 
&  n.  R.  Co.,  96  Fed.  504;  Fitzgerald 
V.  Missouri  Pac.  R.  Co.,  45  Fed.  812; 
Home  V.  Boston  &  M.  R.  R.,  62  N.  H. 
454. 

91.  Muller  v.  Dows.  94  TJ.  S.  444, 
448,  24  L.  ed.  207;  Chicago  &  N.  W. 
Ry.  Co.  V.  Whitton,  13  Wall.  (V.  S.) 
270,  20  L.  ed.  571;  Baldwin  v.  Chicago 
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rule  applies  with  respect  to  removal  of  causes  from  a  state  to  a  fed- 
eral court. ^^  But  when  the  corporation  sues,  it  has  been  held  that  it 
may  describe  itself  as  a  citizen  of  any  one  of  the  states,  ignore  the 
statutes  of  the  other  and  sue  a  citizen  of  the  latter  in  the  federal  court 
there  sitting,^^  though  it  would  seem  that  the  corporation  should  be 
deemed  a  citizen  of  the  state  in  which  it  sues,  and  should  be  governed 
by  the  same  rules  which  obtain  when  the  corporation  is  made  a  defend- 
ant.®* In  foreclosing  a  mortgage  executed  by  the  consolidated  com- 
pany the  court  may  decree  a  sale  of  the  entire  property  covered  by 
the  mortgage  though  part  of  it  lies  in  another  state.®^  A  judgment 
duly  obtained  against  the  consolidated  corporation  is  binding  upon  it 
everywhere.®^ 

F.  Remedy  in  Case  of  Unauthorized  Consolidation  or  IMerger. — ■ 
A  dissenting  stockholder  may  sue  to  enjoin  an  unauthorized  consolida- 
tion  or   merger  in   a  proper   case,®^   until,  at  least,   his  interest  is 


&  N.  W.  Ry.  Co.,  86  Fed.  167;  Union 
Trust  Co,  V.  Eochester  &  P.  R.  Co.,  29 
Fed.   609. 

[a]  Rationale  of  Rule. — The  fiction 
which  treats  the  consolidated  corpora- 
tion as  one  corporation  with  several 
aspects  seems  in  best  agreement  with 
the  concrete  facts,  and  the  logical  de- 
velopment of  this  fiction  appears  to 
produce  the  most  convenient  practical 
result.  By  this  fiction,  an  organiza- 
tion maintaining  a  single  system  of 
railroads  in  many  states  and  chartered 
by  each  of  those  states  so  as  to  make 
it  jurisdictionally  a  citizen  of  each  of 
the  states,  is  deemed  to  be  one  cor- 
poration, treated  in  each  of  the  in- 
corporating states  as  a  citizen  of  that 
state  and  of  that  state  alone,  however 
it  may  be  described  in  some  foreign 
state  where  it  h'as  no  incorporation. 
Ooodwin  j\  New  York,  N.  H.  &  11.  R. 
R.   Co.,   124   Fed.   ?,r,H,   371. 

fb]  Consequently  (1)  a  consoli- 
dated corporation  may  be  sued  in  a 
federal  court  of  any  of  such  states, 
bv  a  citizf'n  of  nnother  state.  Tioston 
fc  M.  R.  R.  r.  TInrd,  108  Fed.  110,  47 
C.  C.  A.  m.l.  .16  L.  R.  A.  19.-?;  Good- 
win V.  Boston  &  M.  R.  R.,  127  Fed. 
9««6:  Coodwin  r.  New  York,  N.  n.  & 
IT.  R.  Co.,  124  Fed.  S.'JR.  But  (2)  it 
cannot  be  sued  in  any  of  such  statcB 
bv  a  citizen  of  that  state.  Muller  v. 
Dows,  94  IT.  S.  444.  24  L.  ed.  207; 
fJnodwin  r.  Boston  &  M.  R.  R.,  127 
Fed.  <)R6;  Goodwin  v.  Now  York,  N. 
ir.  &  TT.  R.  Co.,  124  Fed.  358;  Burger 
r.  Grand  Rapids  &  T,  R,  Co.,  22  Fed. 
561. 

92.  Memphis  &  C.  E.  Co.  v.  Alabama, 


107  U.  S.  581,  2  Sup.  Ct.  432_,  27  L.  ed. 
518;  Fitzgerald  v.  Missouri  Pac.  R. 
Co.,  45  Fed.  812;  Home  v.  Boston  & 
M.  R.  R.,  62  N.  H.  454.  See  also  Chi- 
cago &  N.  W.  Rv.  Co.  V.  Whitton,  13 
Wall.  (U.  S.)  270,  20  L.  ed.  571,  and 
generally    22    Standard    Proc.    807. 

Only  nonresidents  may  remove  causes 
on  this  ground.  See  22  Standard  Proc. 
783,  784,  note  93. 

93.  Nashua  &  L.  R.  Corp.  v.  Boston 
&  L.  R.  Corp.,  8  Fed.  458,  19  Fed. 
804;  St.  Louis,  A.  &  T.  H.  R.  Co.  v. 
Indianapolis  &  St.  L.  R.  Co.,  9  Biss. 
144,  21  Fed.  Cas.  No.  12,237;  s.  c,  118 
U.  S.  290,  6  Sup.  Ct.  1094,  30  L.  ed. 
83;  Chicago  &  N.  AV.  R.  Co.  v.  Chi- 
cago &  P.  R.  Co.,  6  Biss.  219,  5  Fed. 
Cas.  No.  2,665.  See  also  Nashua  & 
L.  R.  Corp.  V.  Boston  &  L.  R.  Corp., 
I.'!6  U.  S.  356,  10  Sup.  Ct.  1004,  34  L. 
ed.  363,  construed  in  Goodwin  v-  New 
York,  N.  11.  &  H.  R.  Co.,  124  Fed.  358. 

94.  See  Ohio  &  M.  Ry.  Co.  v. 
Wheeler,  T  Black  (U.  S.)  286,  17  L. 
od.  130;  Goodwin  r.  New  York,  N.  H. 
&   II.   R.   R.    Co.,    124    Fed.   358. 

[a]  For  an  axialysis  of  the  cases, 
see  Goodwin  v.  New  York,  N.  II.  & 
ir.   R.   Co..   124  Fed.   .'558. 

95.  Muller  v.  Dows,  94  U.  S.  444, 
448,  24  L.  ed.  207.  See  Eaton  &  H. 
R.  Co.  r.  Hunt,  20  Ind.  457,  as  to  fore- 
closure of  a  mortgage  executed  prior 
to    consolidation. 

96.  T'nion  Trust  Co.  V.  Rochester 
&    P.   R.    Co.,  29  Fed.   609. 

97.  U.  S.— Dady  v.  Georgia  &  A. 
Rv.,  112  Fed.  83H.  Ala.— Nathan  v. 
Tompkins,  82  Ala.  437,  2  So.  747,  a  de- 
mand   for   action    need    not    be    made 
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socunHl."*'  Or  ho  iu:iy  siu>  Id  st4  aside  an  ultra  vires  consolidation  a^ree- 
mont/"'  or  d»Miiand  his  interest  in  the  assets  of  the  old  company,  re- 
maiuintr  after  llie  payment  of  its  debts.^     But  he  cannot  maintain  an 


upon  the  directors  ns  a  condition  to 
the  mnintonanco  of  the  suit.  Alaska, 
Treat  r.  Ilubbrird-Klliott  Copper  Co., 
4  Alaska  4S)7.  N.  J. — Kilcer  &  Son  Co. 
r.  United  Drujr  Co.,  79  N.  J.  Eq.  580, 
82  Atl.  930.  Ann.  Cas.  1913A,  1190; 
Rahe  v.  Dunlap.  51  N.  J.  Eq.  40,  25 
Atl  959.  N.  y.— Colbv  r.  Equitable 
Trust  Co.,  55  Misc.  355,  106  N.  Y. 
Supp.  SOI,  124  App.  Div.  202,  108  N. 
y,  Supp.  97S.  Pa. — Lauman  r.  Leb- 
anon Val.  R.  Co.,  30  Pa.  42,  72  Am. 
Dec.  6S5. 

[a]  Dissenting  Stockholders.— (1) 
When  the  unanimous  consent  of  all 
the  stockholders  is  necessary,  any  dis- 
senting stockholder  may  sue  for  an  in- 
junction, Clearwater  v.  Meredith,  1 
Wall.  (U.  S.)  25,  41,  17  L.  ed.  604; 
Mowrev  v.  Indianapolis  &  C.  R.  Co., 
4  Biss".  78,  17  7cd.  Cas.  No.  9,891; 
Botts  V.  Simpsonville  &  B.  C.  Tpk. 
Co.,  88  Ky.  54,  10  S.  W.  134,  2  L.  R. 
A.  594.  (2)  Stockholders  who  do_  not 
assent  to  the  consolidation  are  entitled 
to  withdraw  their  shares  of  the  capi- 
tal stock,  and  to  enjoin  a  dissolution 
until  they  are  secured  to  them.  State 
r.  Bailey,  16  Tnd.  46.  79  Am.  Dee.  405; 
Lauman  v.  Lebanon  Val.  R.  Co,,  30  Pa. 
42,  72  Am.  Dec.  685. 

[b]  A  previous  demand  on  officers 
is  unnecessary.  Botts  v.  Simpsonvill(> 
&  B.  C.  Tpk."  Co.,  88  Ky.  54,  10  S.  W. 
134,  2  L.  R.  A.  594;  Davis  v.  Congre- 
gational Beth  Tephilas  Israel,  40  App. 
Div.  424,  57  X.  Y.  Supp.  1015.  See  5 
Standard  Proc.  707,  note  29.  Contra, 
Nathan  v.  Tompkins,  82  Ala.  437,  444, 
2  So.  747. 

fcl  Parties.— fl)  In  a  Fuit  by  a 
stockholder  to  enjoin  a  corporation  in 
which  he  holds  stock  from  entering 
into  an  illegal  merger  with  another 
corporation,  the  latter  need  not  be 
made  a  party,  its  interest  being  re- 
mote. General  Inv.  Co.  v.  Lake  Shore 
&  M.  S.  K.  Co.,  2.50  Fed.  160,  162  C. 
C.  A.  296;  Elatchford  v.  Ross,  54  Barb. 
(N.  Y.)  42.  (2)  Nor  are  the  stock- 
holders in  the  latter  necessary  parties. 
Blatchford  v.  Ross,  .54  Barb.  (N.  Y.) 
42. 

fd]  Sufficiency  of  Bill. — See  Gen- 
eral  Inv.    Co     f.    Lake   Shore   &    M.   S. 


Ry.  Co.,  250  Fed.  160,  162  C.  C.  A. 
'Jiio. 

As  to  right  of  stockholders  to  en- 
join ultra  vires  acts,  see  the  title 
"Stock   and  Stockholders." 

|e]  PlaintiiT  Must  Be  Diligent. 
Rabe  r.  Dunlap,  51  N.  J.  Eq.  40,  25 
Atl.  9.")9;  International  &  G.  N.  R.  Co. 
r.   Breniond,  53   Tex.  96. 

Enjoining  monopolistic  consolidation 
see  the  title  "Monopolies." 

98.  State  r.  Bailey,  16  Ind.  46,  79 
Am.  Dec.  405;  Lauman  v.  Lebanon 
Val.  R.  Co.,  30  Pa.  42,  72  Am.  Dec. 
685. 

99.  U.  S. — Jones  v.  Missouri-Edison 
Elec.  Co.,  144  Fed.  765,  75  C.  C.  A. 
631;  203  Fed.  945,  122  C.  C.  A.  247. 
Mo.— Tanner  v.  Lindoll  R.  Co.,  180  Mo. 
1,  79  S.  W.  155,  103  Am.  St.  Rep.  534. 
N.  J. — See  Beling  r.  American  Tobacco 
Co.,  72  N.  J.  Eq.  32,  65  Atl.  725. 
N.  y. — Davis  V.  Congregational  Beth 
Tephilas  Israel,  40  App.  Div.  424,  57 
N.  Y.  Supp.  1015.  See  also  Taylor  v. 
Earle,  8  Hun  1. 

[a]  The  remedy  by  action  for  dam- 
ages for  conversion  of  a  dissenting 
stockholder's  stock  does  not  preclude 
equitable  relief.  Jones  v.  Missouri- 
Edison  Elec.  Co.,  144  Fed.  765,  778, 
75  C.  C.  A.  631. 

[])]  Parties. — The  majority  stock- 
1  olders  and  directors  who  took  an  ac- 
tive part  in  the  consolidation  may  be 
joined.  Jones  v.  Missouri-Edison  Elec. 
Co.,  144  Fed.  765,  75  C.  C  A.  631. 

[c]  Sufficiency  of  Bill.— See  Conti- 
nental Securities  Co.  v.  Interborough 
Rapid  Transit  Co.,  165  Fed.  945,  as  to 
compliance    with    Equity    Rules. 

[d]  In  the  bill  may  be  joined  a 
claim  of  a  minority  stockliolder  on  be- 
half of  his  corporation  and  a  claim  on 
his  own  behalf,  founded  on  the  same 
facts,  and  warranting  the  same  or  sim- 
ilar relief.  Jones  v.  Missouri-Edison 
Elec.  Co.,  144  Fed.  765,  75  C.  C.  A. 
631. 

1.  TT.  S. — Jones  v.  Missouri-Edison 
Elec.  Co.,  144  Fed.  765,  75  C.  C.  A. 
631.  Alaska. — Treat  v.  Hubbard- 
Elliott  Copper  Co.,  4  Alaska  497.  Tex. 
International  &  G.  N.  R.  Co.  r.  Bre- 
mond,  53   Tex.   96. 

[a]    An  action  against  the  consoli- 


Vol.  XXVI 


WINDING  UP  CORPORATIONS 


485 


action  against  the  directors  of  the  old  company  for  damages  for  in- 
juries sustained.^  Perhaps  a  state  may  enjoin  a  railroad  corporation 
from  acquiring  the  ownership  and  control  of  a  parallel  and  competing 
railroad  in  violation  of  its  laws  and  police.^ 


dated  company  for  damages  for  con- 
version of  his  stock  may  be  brought 
by  a  dissenting  stockholder.  See  Jones 
f.  Missouri-Edison  Elec.  Co.,  144  Fed. 
765,   777,   75   C.   C.   A.   631. 

[b]  A  suit  in  equity  may  be 
brought  to  ascertain  the  value  of  the 
stockholders'  stock,  where  investiga- 
tions may  have  to  be  made  and  ac- 
counts taken.  Winfree  r.  Riverside 
Cotton  Mills,  113  Va.  717,  75  S.  E.  309. 
See  also  Logan  v.  New  York  Sugar  Re- 
fining Co.,  176  App.  Div.  660,  163  N. 
Y.  Supp.  214;  Barnett  v.  Philadelphia 
Market   Co.,   218   Pa.   649,   67   Atl.   912. 

[c]  A  summary  remedy  is  some- 
times provided  by  law  for  ascertain- 
ing the  value  of  the  stock  of  a  dis- 
senting   stockholder,    and    securing    its 


payment.  But  lie  is  not  obliged  to 
pursue  it.  Winfree  v.  Riverside  Cot- 
ton  Mills,   113   Va.   717,   75   S.  E.  309. 

2.  International  &  G.  N.  E.  Co.  r. 
Bremond,  53  Tex.  96. 

[a]  The  reason  is  that  the  consoli- 
dation is  the  act  of  the  stockholders, 
other  than  the  plaintiff,  and  is  there- 
fore an  act  for  which  the  directors 
are  not  liable.  International  &  G.  N. 
R.  Co.  V.  Bremond,  53   Tex.  96. 

3.  See  Minnesota  v  .  Northern  Se- 
curities Co.,  1S4  U.  S.  199,  234,  22 
Sup.   Ct.   .308,  46  L.   ed.  499. 

[a]  Stockholders  and  bondholdera 
as  necessary  parties  see  Minnesota  v. 
Northern  Securities  Co.,  184  U.  S.  199, 
22  Sup.  Ct.  308,  46  L.  ed.  499. 


WITHDRAWAL  OF  EVIDENCE.  —  See  Striking  Out  and 

Withdrawal. 
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I.  GENERAL  STATEMENT,  486 

II.  APPLICATION  AND  CONSENT  OF  PARTIES,  487 

III.  GROUNDS  FOR  WITHDRAWAL,  487 

IV.  EFFECT  OF  WITHDRAWAL,  489 

CROSS-REFERENCES: 

Continuances;  Juries  and  Jurors; 

Trial. 

For  furtlier  references  and  cross-references,  see  the  index  to  this 
work  aud  the  cross-references  throughout  this  article. 

I.  GENERAL  STATEMENT.  —  The  withdrawal  of  a  juror  is  an 
old,  indirect  method  of  causing  a  mistrial  and  effecting  a  continuance 
of  the  case  when  for  any  reason  it  becomes  unfair  to  either  party  to 
proceed  -with  the  trial  before  the  same  jury.^  The  practice,  however, 
is  not  now  in  general  use,  the  usual  proceeding  being  a  direct  motion 
for  a  continuance.^     In  jurisdictions  where  it  still  obtains,  a  juror 


1.  United  States  t:  Coolidge,  2  Gall. 
364,  25  Fed.  Cas.  No.  14,8.58;  People 
V.  Olcott,  2  Johns.  Cas.  (N.  Y.)  301, 
1  Am.  Dec.  1G8.  See  also  the  cases 
cited  infra,  this   title. 

[a]  The  subject  reviewed  and  cases 
discussed.  Wabash  R.  Co.  v.  McCor- 
mick,  23  Ind.  App.   2.58,  5.5   N.   E.  251. 

[b]  Origin  and  Nature. —  "It  was 
originally  eonfined  to  criminal  cases, 
and  seems  to  have  been  adopted  for 
the  purpose  of  avoiding  a  rule  which 
once  obtained,  based  largely  upon  a 
dictum  of  Lord  Coke,  that  a  jury 
eworn  and  charged  in  any  criminal  case 
could  not  be  discharged  without  giving 
a  verdict.  To  escape  the  effect  of 
this  rule  and  yet  apparently  observe  it 
to  tho  letter,  the  courts  resorted  to  the 
fiction  of  directing  the  clerk  to  call  a 
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juror  out  of  the  box,  when  it  appeared 
that  the  prosecution  was  taken  by  sur- 
prise on  the  trial,  whereupon  the  pros- 
ecution objected  or  was  supposed  to 
object,  to  proceeding  with  the  eleven 
jurors,  and  the  trial  went  over  for  the 
term."  Usborne  i/".  Stephenson,  36 
Ore.  328,  58  Pac.  1103,  48  L.  R.  A. 
432,   78  Am.  St,  Rep.  778. 

2.  Sch€chter  v.  Denver,  L.  &  G.  R. 
Co.,  8  Colo.  App.  25,  44  Pac.  761;  Us- 
borne V.  Stephenson,  36  Ore.  328,  58 
Pac.  1103,  4.8  L.  R.  A.  432,  78  Am. 
St.  Rep.  778.  See  generally  the  title 
' '  Continuances. ' ' 

fa]  A  superfluous  proceeding 
where  a  method  for  obtaining  a  con- 
tinuance is  provided  by  statute.  Wa- 
bash R.  Co.  V.  McCormick,  23  Ind, 
App.  258,  55  N.  E,  251. 
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may  be  withdrawn  to  prevent  a  failure  of  justice  in  eiviP  as  well  as 
in  criminal  cases,*  whether  the  defendant  be  charged  with  a  misde- 
meanor or  a  felony.^ 

II.  APPLICATION  AND  CONSENT  OP  PARTIES.  — A  motion 
to  withdraw  a  juror,  wliich  may  be  made  at  any  time  after  the  jury 
has  been  sworn  up  to  the  final  submission  of  the  cause,*  may  be  made 
with  the  consent  of  both  parties,^  or  on  the  application  of  the  party 
aggrieved,  without  the  other's  consent.*  So  in  a  criminal  case  the 
consent  of  the  defendant  is  not  necessarj-.^ 

III.  GROUNDS  FOR  WITHDRAWAL.  —  The  granting  or  refusal 
of  a  motion  to  wthdraw  a  juror  rests  in  the  court's  discretion  and  will 
not  be  disturbed  in  the  absence  of  abuse.^°     The  motion  is  generally 


3.  U.  S.— Wolcott  V.  Studebaker, 
34  Fed.  8.  D.  C.— Strong  v.  Dist.  of 
Columbia,  3  MacArthur  499.  111.— 
Morrison  t:  Hedenberg,  138  111.  22,  2/ 
N.  E.  460;  Schofield  v.  Settley,  31  111. 
515;  Miller  v.  Metzger,  16  111,  390. 
N.  Y.— People  v.  N.  Y.  Com.  Pleas 
Judges,  8  Cow.  127;  Messenger  v. 
Fourth  Nat.  Bank,  6  Daly  190;  Glen- 
denning  V.  Canary,  5  Daly  489.  Ohio. 
Cincinnati  Car  Co.  v.  Snyder,  25  Ohio 
C.  C.  (N.  S.)  33.  Pa.— Sheldon  v.  Bah- 
ner,  4  Pa.  Co.  Ct.  16.  Wis.— Planer 
V.  Smith,  40  Wis.  31.  Eng.— Moscatti 
V.  Lawson,  1  Rob.  &  M.  454,  1  Har.  & 
W.  572;  Harris  V.  Thomas,  2  Mees.  & 
W.  32,  150   Eng.  Reprint  656. 

4.  U.  S.— United  States  v.  Cool- 
idge,  3  Gall.  364,  25  Fed.  Cas.  No.  14, 
858.  Mass. — Com.  v.  McCormick,  130 
Mass.  61,  39  Am.  Rep.  423;  Com.  r. 
Purchase,  2  Pick.  521,  13  Aim.  Dec. 
452;  Com.  v.  Bowden,  9  Mass.  494. 
N.  Y.— People  v.  Ellis,  15  Wend.  371. 
Tex.— Brown  v.  State,  38  Tex.  482. 
Eng. —  Fcrrar's    Case,    T.    Raym.    84. 

5.  United  States  v.  Coolidge,  3  Gall. 
364,  25  Fed.  Cas.  No.  14,858;  Stone  r. 
People,  3  111.  326.  See  also  the  cases 
cited    in    tho   last   note,   supra. 

fa]  Capital  Cases  Formerly  Ex- 
cepted.— "It  has  been  stated  froim 
the  bar  that,  in  capital  cases,  tho  court 
have  not  this  power,  but  in  a  case  in 
Foster's  Crown  Law,  and  in  scvoral 
other  cases,  it  has  been  held  that  they 
have.  In  misdemeanors,  there  is  cer- 
tainly a  larger  discn/ion,  and  until 
the  cases  .iust  mentioned,  capital  trials 
were  generally  supposed  to  be  ex- 
cepted. It  is  now  held  that  the  dis- 
Cr'etion  exists  in  all  cases,  but  it  is  to 
be  exercised  only  in  very  extraordinary 
and    striking    circumstances.     Were    it 


otherwise,  the  most  unreasonable  con- 
sequences wouldlfollow. "  United  States 
f.  Coolidge,  3  Gall.  364,  25  Fed.  Cas. 
No.    14,858. 

6.  Cincinnati  Car  Co.  v.  Snyder,  25 
Ohio  C.  C.   (N.  S.)   33. 

7.  m. —  Bohmann  v.  Chicago,  15 
111.  App.  48.  N.  Y.— Cook  v.  Ritter, 
4  E.  D.  Smith  253.  Eng.— Everett  v. 
Youells,  3  Barn.  &  Ad.  349,  23  E  C.  L. 
158. 

8.  Carothers  v.  Pittsburg  Rvs.  Co., 
229  Pa.  558,  79  Atl.  134;  Surface  v. 
Bentz,  228  Pa.  610,  77  Atl.  922.  Soie 
also  the  cases  cited  throughout  this 
title. 

9.  U.  S.— United  States  v.  Morris, 
1  Curt.  23,  26  Fed.  Cas.  No.  15,815. 
m.— Stone  V.  People,  3  111.  326.  N.  0. 
State  V.  Weaver,  35  N.  C.  203;  State 
V.  Morrison,  20  N.  C.  113.  But  see 
State  V.  Ephraim,  19  N.  C.   162, 

[a]  Formerly  in  a  capital  case  it 
was  held  that  the  consent  of  the  de- 
fendant was  necessary.  People  v.  Bar- 
rett, 2  Caines  (N.  Y.)   100. 

10.  U.  S.— United  States  v.  Cool- 
idge, 3  Gall.  364,  25  Fed.  Cas.  No. 
14,858.  111.— Thomas  v.  Leonard,  5 
111.  556;  Pico  V.  Chicago  R.  Co.,  203 
111.  App.  293;  Kennedy  v.  Chicago.  202 
HI.  App.  313.  N.  Y.— Cattano  r.  Met- 
ropolitan St.  R.  Co.,  173  N.  Y.  565, 
66  N.  E.  563;  People  v.  N.  Y,  Com. 
Pleas  .Tndgos,  8  Cow.  127;  Manhattan 
Brass  Co.  v.  Gillman,  23  Misc.  598,  51 
N.  Y.  Snpp.  1123;  Adler  f.  Lesser,  110 
N.  Y.  Supp.  196.  N.  O.— State  v.  Wea- 
ver, 35  N.  C.  203.  Ohio.— Cincinnati 
Car  Co.  V.  Snyder,  25  Ohio  C.  C.  (N. 
S.)  33.  Pa.— Leotti  v.  Philadelphia 
Macaroni  Co.,  257  Pa.  583,  101  Atl. 
802;  .Joseph  v.  Naylor,  257  Pa.  561,  101 
Atl.  846;   Cohen  V.  Philadelphia  Rapid 
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prantcd  only  for  ninttors  occnrrinc:  at  the  trial,"  cansinp:  surprise," 
or  a  dofoct  in  proof.''  or  rt'iuU'riu}^  necessary  an  amendment  of  a 
pleading,'*  or  for  the  niisoonduet  of  a  party,'"^  counsel,'®  juror,'^  or 


Transit    Co.,   CHO   Pa.    15,   05   Atl.  315, 
Ann.    Cas.    1017D,   350. 

11.  m.— Sohofiold  r.  Settloy,  31  111. 
515.  N.  Y.— Adler  v.  Lesser,  110  N. 
Y.  Supp.  196.  Ohio. — Cincinnati  Car 
Co.  V.  Snyder,  25  Ohio  C.  C.  (N.  S.)  33. 
Pa. —  Benson  v.  Altoona  &  L.  V.  R.  Co., 
228  Pa.  290,  77  Atl.  492. 

fa]  Matters  happening  long  prior 
to  tlie  trial,  \vhifh  have  been  consid- 
ered on  a  motion  for  a  continuance  be- 
fore the  jury  was  impaneled,  are  not 
available  as  the  basis  for  a  motion  to 
withdraw  a  juror.  Usborne  v.  Stephen- 
son. 3G  Ore.  328,  58  Pac.  1103,  48  L.  R. 
A.  432,  78  Am.  St.  Rep.  778. 

12.  Miller  f.  Metzger,  16  111.  390. 
See  Cohen  v.  Philadelphia  R.  T.  Co., 
250  Pa.  15,  95  Atl.  315,  Ann.  Cas. 
1917D,  350. 

[a]  Where  a  party  is  surprised  hy 
the  evidence  of  adverse  witnesses,  it 
is  proper  to  apply  for  a  withdrawal  of 
a  juror  in  order  to  prepare  evidence 
in  rebuttal.  Messenger  r.  Fourth  Nat. 
Bank    6  Daly   (N.  Y.)    190. 

[b]  Sickness  of  a  witness,  juror, 
party  or  council,  or  any  other  acci- 
dent which  would  render  further  prog- 
ress of  the  trial  unjust  or  unfair  to 
either  party.  Glendenning  v.  Canary, 
5  Daly  (N.  Y.)  489. 

[c]  Injustice  Caused  by  Surprise. — 
The  practice  of  withdrawing  a  juror 
for  the  purpo-e  of  postfioning  or  con- 
tinuing the  trial  of  a  case  can  be  re- 
sorted to  only  when  a  party  finds  him- 
self taken  by  surprise  on  the  trial, 
and  when  further  proceeding  there- 
with would  be  productive  of  great 
hardship  and  manifest  injustice  to 
him  Usborne  v.  Stephenson,  36  Ore. 
328,  58  Pac.  1103,  48  L.  E.  A.  432, 
78    Am.    St.    Eep.    778. 

13.  People  V.  N.  Y.  Com.  Pleas 
Judges,  8  Cow.  CN.  Y.)   127. 

[a]  Not  for  Mere  Failure  To  Prove 
Case. —  "To  allow  the  prosecutor  in 
any  case  to  withdraw  a  juror  because 
he  finds  himself  not  fully  prepared  in 
his  proofs,  is  an  unreasonable  indul- 
gence unless  it  should  be  made  to  ap- 
pesir  that  part  of  the  testimony  was 
wanting  through  the  contrivance  or 
agency     of     the     defendant."    People 
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t\  Olcott,  2  Johns.  Cas.  (N.  Y.)  301,  1 
Am.  Dec.   108. 

14.  U  S. —  Cowen  Co.  v.  Houck 
M^g.  Co.,  249  Fed.  285,  161  C.  C.  A. 
293.  D.  C. —  Strong  v.  Dist.  of  (Col- 
umbia, 3  Mac  Arthur,  499.  N.  Y.— 
See  Manhattan  Brass  Co.  v.  Gillman, 
23  Misc.  598,  51  N.  Y.  Supp.  112:<. 
Ohio. —  Cincinnati  Car  Co.  v.  Snyder, 
25  Ohio  C.  C.   (N.  S.)   33. 

15.  Hyman  v.  Barrett,  170  App.  Div. 
205,  156  N.  Y.  Supp.  10;  Albert  v.  Phil- 
adelphia R.  T.  Co.,  252  Pa.  527,  97  Atl. 
GSO. 

[a]  Party  as  a  witness  who  makes 
improper  prejudicial  remarks  to  the 
jury.  Surface  v.  Bentz,  228  Pa.  610, 
77  Atl.  922. 

[b]  That  the  adverse  party  fairts  in 
the  presence  of  the  jury  is  not  ground 
for  withdrawing  a  juror.  Albert  v. 
Philadelphia  R.  T.  Co.,  252  Pa.  527,  97 
Atl.    680. 

16.  Md.— Beam  Motor  Car  Co.  v. 
Loewer,  131  Md.  552,  102  Atl.  908. 
N.  Y.— Orsetti  r.  Bonetto,  170  N.  Y. 
Supp.  45.  Pa. —  Albert  v.  Philadelphia 
R.  T.  Co.,  252  Pa.  527,  97  Atl.  080. 

[a]  Improper  Argument  of  Counsel. 
Connelly  r.  Pittsburg  Rys.  Co.,  230  Pa. 
366,  79  Atl.  635;  Carothers  v.  Pitts- 
burg Rys.  Co.,  229  Pa.  558,  79  Atl.  134. 
See  generally  the  title   "Arguments." 

[b]  Unwarranted  Questions. — Where 
manifestly  prejudicial  incompetent  tes- 
timony is  practically  submitted  to  the 
jury  by  a  counsel's  unwarranted  ques- 
tions and  remarks,  a  request  for  the 
withdrawal  of  a  juror  should  be  grant- 
ed. Orsetti  V.  Bonetto,  170  N.  Y.  Supp. 
45. 

fc]  Improper  Remark  Withdrawn. 
Not  for  a  remark  by  counsel  that  the 
case  had  been  tried  before,  which  re- 
mark is  withdrawn,  and  the  jury  in- 
structeTl  to  disregard  it.  Leotti  v.  Phil- 
adelphia Macaroni  Co.,  257  Pa.  583,  101 
Atl.  802. 

17.  Alabama  Great  So.  R.  Co.  v. 
Brown,  140  Ga.  792,  79  S.  E.  1113,  Ann. 
Cas.  1915A,  1159;  Pico  v.  Chicago  R. 
Co.,  203  111.  App.  293.  See  generally 
the  title  "Juries  and  Jurors." 

[a]  Entertainment  of  a  juror  by  a 
party,  counsel,  near  relative,  etc.,  is 
ground   for   a  withdrawal   of   a  juror. 
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IV.  EFFECT  OF  WITHDRAWAL.  —  The  effect  of  withdrawing  a 
juror  is  a  eontimiance  of  the  case  to  a  subsequent  period  or  term  for 
trial  before  another  jury,^^  and  not  a  nonsuit  or  dismissal  determining 
the  rights  of  the  parties.^" 


Livingston  v.  Wynne,  147  Ga.  307,  93 
S.  E.  877. 

[b]  Corruption  of  jur3mian  not  nec- 
essary to  -warrant  a  new  trial.  The  act, 
■while  wrong,  may  be  cammitted  with- 
out intention  to  do  wrong  and  justify 
a  withdrawal.  Foster  v.  Brooks,  6  Ga, 
287. 

18.  Surface  v.  Bentz,  228  Pa.  610, 
77    Atl.    922. 

19.  Cal. —  Benedict  v.  Cozzens,  4 
Cal.  381.  D,  C— Strong  v.  Dist.  of 
Columbia,  3  MacArthur  499.  111.— 
Schofield  f.  Settley,  31  111.  515;  Miller 
V.  Metzger,  16  111.  390.  Md.— Beam 
Motor  Car  Co.  v.  Loewer,  131  Md.  552, 
102  Atl.  908.  N.  Y.— People  v.  N.  Y. 
Com.  Pleas  Judges,  8  Cow.  127;  Van 
Syckles  v.  Perry,  3  Kobt.  621;  Orsetti 
r.  Bonotto,  170  N.  Y.  Supp.  45.  Ohio.— 
Cincinnati  Car  Co  v.  Snyder,  25  Ohio 
C.  C.  (N.  S.)  33.  Pa.— Sheldon  v. 
Bahner.  4  Pa.  Co.  Ct.  16.  Wis.— Planer 
V.  Smith,  40  Wis.  31.  Eng. —  Burden 
1-.  Flower,  7  Dowl.  P  C.  786;  Norburn 
V.  Hilliam,  L.  R.  5  C.  P.  129,  39  L.  J. 
C,  P.  (N.  S.)  183;  Everett  v.  Youells, 
3  Barn.  &  Ad.  349,  23  E.  C.  L.  158; 
Bentley  v.  Dawes.  10  Exch.  347,  23  L. 
.T.  Exch.  (N.  S.)  279,  18  Jur.  837; 
Sanderson   v.    Nestor,   Ryan    &   M.   402. 

\a]  In  England  it  seems  that  the 
understanding  of  the  effect  of  a  with- 
drawal of  a  juror  has  not  always  been 
harmonious,    it     being     held     in     some 


eases  and  intimated  in  others  that  its 
effect  was  a  legal  determination  of 
the  cause.  Gibbs  v.  Ralph,  14  Mees.  & 
W.  804,  153  Eng.  Reprint  701;  Tho.mas 
V.  Exeter  Flying  Post  Co.,  L.  R.  18  Q, 
B.  Div.  822,  56  L.  J.  Q.  B.   (N  S.)   313. 

[b]  In  criminal  cases  the  effect  of 
the  withdrawal  of  a  juror  is  the  same 
as  in  civil  cases,  U.  S. —  United  States 
r.  Morris,  1  Curt.  23,  26  Fed.  Cas.  No. 
15,815.  lU.— Stone  v.  People,  3  111. 
326.  Mass. —  Com.  v.  Purchase,  2  Pick. 
521,  13  Am.  Dec.  452;  Com.  v.  Bowden, 
9  Mass.  494.  N.  Y,— People  v.  Olcott, 
2  Johns.  Cas.  301,  1  Am.  Dec.  168.  Tex. 
Brown  v.  State,  38  Tex.  482.  Eng.— 
Kinloch's  Case,  Fost.  C..L.  16,  1  Wils. 
157. 

20.  U.  S.— Wolcott  17.  Studebaker, 
34  Fed.  8.  Cal. —  Benedict  V.  Cozzens, 
4  Cal.  381.  Ill,— Bohmann  v.  Chicago, 
15  111.  App.  48.  Md.— Beam  Motor 
Car  Co.  V.  Loewer,  131  Md,  552,  102 
Atl.  908. 

[a]  When  withdrawn  without  cause 
over  the  other  party's  objection,  the 
latter  is  entitled  to  a  nonsuit.  Wabash 
R.  Co.  V.  McCormick,  23  Tnd.  App.  258, 
55    N.    E.   251. 

[bl  If  judgment  of  nonsuit  he  ren- 
dered merely  because  a  juror  has  been 
withdrawn,  such  judgment  is  founded 
upon  a  misapprehension  of  the  legal  ef- 
fect of  withdrawing  a  juror  and  is 
erroneous.     Planer  v.  Smith,  40  Wis.  31. 


WITHDRAWAL  OF  PLEADINGS.  —  See  Striking  Out  and 

Withdrawal. 
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I.  AUTHORITY  TO  COMPEL  ATTENDANCE.  —  A.  Attend- 
ANCE  Bkkokk  CoiRTS.  —  Coiirls  liaviiii^  ])c)\vi>r  to  lu'ar  and  doti'nnine 
causos  of  contnn-orsy  havo  inlunvnt  ]io\V(>r  to  suininoii  and  compel  the 
attendance  of  witnesses  before  theni.^  This  power  includes  not  only  the 
power  to  issue  subpoenas,-  but  the  j^ower  to  take  ev(>ry  adequate  means 
to  compel  the  attmidance  of  witnesses  or  the  production  of  testimony.' 
It  includes  the  power  of  attachin^^  the  person  of  a  witness  to  compel  his 
attendance,*  and  it  has  been  held,  of  imprisoninp:  a  witness  unless  ho 
give  reasonable  bail  for  his  appearance  at  the  trial.*^ 

B.  Attendance  Before  Legtsl.vtive  Bodies.  —  The  lepjislatures  of 
the  United  States  and  the  various  states  have  power  to  summon  wit- 
nesses,^ and  by  statute,  other  legislative  bodies  are  sometimes  given 
such  power.^ 

C.  Attendance  Before  Other  Officers  and  Bodies.  —  Courts 
have  authorit}''  to  issue  process  requiring  the  attendance  of  witnesses 
before  judicial  officers  appointed  by  them,^  and  they  may  be  authorized 
to  issue  process  to  compel  the  attendance  of  witnesses  before  officers  ap- 
pointed to  take  testimony  by  a  court  of  a  foreign  state  or  country," 
or  before  other  officers  or  tribunals  even  in  matters  other  than  those 
regularly  pending  in  court."  Statutes  sometimes  confer  upon  com- 
missioners, notaries  public  and  other  officers  power  to  issue  subpoenaes 


1.  Ala. — Jackson  v.  Mobley,  157 
Ala.  408,  47  So.  590.  Cal. — Burns  v. 
Superior  Court,  140  Cal.  1,  6,  73  Pac. 
597.  Ga. — Crosby  v.  Potts,  8  Ga.  App. 
463,  69  S.  E.  582.  Pa.— Commonwealth 
Title  Ins.  &  Tr.  Co.  v.  Slack,  18  Pa. 
Co.  Ct.  593.  Eng. — Amev  v.  Long,  9 
East  473,  6  Esp.  116,  1  Camp.  16,  ISOa, 
9  R.  E.  589.  See  Summers  v.  Mose- 
lev,  2  C.  &  M.  477,  4  Tyr.  158,  3  L. 
J.  Ex.  128. 

[a]  Power  Extends  to  Third  Per- 
sons.— ^United  States  v.  Terminal  E. 
Assn.,   148  Fed.  486. 

[b]  But  a  court  cannot  compel  a 
corporation  to  produce  its  officer  as 
an  adver.'^e  witness.  Central  Grain  & 
S.  Exchange  v.  Board  of  Trade,  125 
Fed.  463,  60  C.  C.  A.  299. 

2.  ?fp    24   Standard    Proc.    276. 
Authority  of  justice  of  the  peace  to 

issue   subpoena,   see   18   Standard   Proc. 
62;   24  Standard  Proc.  276. 

3.  Crosby  v.  Potts,  8  Ga.  App.  463, 
69  S.   E.  582. 

4.  See   infra,   ITI,   D. 

5.  Sec  infra.  III,  C. 

6.  Kan. — In  re  Gunn,  50  Kan.  155, 
32  Pac.  470,  948,  19  L.  E.  A.  519. 
Mass.— In  re  Whitcomb,  120  Mass.  118, 
21  Am.  Rep.  502;  Eurnham  v.  Mor- 
rissey,  14  Gray  226.  N.  Y. — In  re  Pils- 
bury,  56  How.  Pr.  290;  Briggs  v.  Mat- 
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soil,  2  Abb.  Pr.  156;  Briggs  v.  Mack- 
ellar,   2   Abb.   Pr.   30. 

[a]  If  a  witness  refuses  to  attend, 
he  may  be  arrested  by  the  proper  of- 
ficer of  the  legislature  and  brought 
before  it.  Burnham  v.  Morrissey,  14 
Gray  (Mass.)   226. 

Power  of  legislature  to  punish  aa 
for  contempt,  see  5  Standard  Proc.  378. 

7.  See    the    statutes. 

[a]  City  Council. — Steuer  v.  Mc- 
Connell,    10    Ohio    Dec.   573. 

8.  See  24  Standard  Proc.  276,  note 
14. 

Before  grand  jury,  see  infra,  this 
section. 

9.  See  Boom  v.  De  Haven,  72  Cal. 
280,  13  Pac.  694.  Sec  also  In  re  Stew- 
ard, 29  Fed.  813,  under  a  rule  of  court. 

fa]  This  statute  is  founded  upon 
the  doctrine  of  comity,  and  otTers  the 
aid  of  process  of  the  courts  of  the 
state  to  enable  the  foreign  court  to 
do  what  it  would  do  itself  if  it  had 
the  power.  Boom  v.  De  Haven,  73 
Cal.  280,  13  Pac.  694, 

10.  See  the  statutes,  and  In  re  Su- 
perintendent of  Poor,  6  App.  Div.  144, 
39  N.  Y.  Supp.  878;  In  re  Adams  (S. 
D.),   176   N.   W.  508. 

[a]  Authority  to  issue  process  to 
require  witne.sse3  to  appear  before  a 
council   of  defense  may  be  granted   to 
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to  compel  the  attendance  of  witnesses  before  them,^^  but  such  officers 
cannot  issue  attachments  to  compel  the  attendance  of  the  witness  dis- 
obeying the  subpoena.^^  The  disobedience  must  be  reported  to  the 
court,  which  may,  in  its  discretion/^  compel  the  attendance  of  the 
witness  by  attachment,^*  and  punish  him  for  contempt.^^ 

Before  Grand  Juries. —  A  court  has  power  to  issue  process  to  com- 
pel the  attendances  of  witnesses  before  the  grand  jury.^°  In  some 
jurisdictions  this  power  is  conferred  upon  the  grand  jury  itself,^^  or 
on  the  states  attorney.^^ 

D.  Territorial  Jurisdiction.  —  The  jurisdiction  of  trial  courts  in 
matters  of  enforcing  the  attendance  of  witnesses  is  co-extensive  ^^  with 


the    courts  by   the   legislature.     In   re 
Adams  (S.  D.),  176  N.  W.  508. 

11.  See   24  Standard   Proc.   276. 
Officers    authorized    to    take    deposi- 
tions,   see    7   Standard   Proc.   300. 

[a]  Referees. — People  ex  rel.  Bald- 
win V.  Miller,  9  Misc.  1,  29  N.  Y.  Supp. 
305,  59   N.  Y.   St.   702. 

[b]  Coroner. — Kuhlman  v.  Superior 
Court,   122   Cal.   636,  55   Pac.   589. 

[c]  Insurance  Commissioner. — Noyes 
V.  Bvxbee,  45  Conn.  382;  Ehinehart  f. 
State,    121    Tenn.   420,   117   S.   W.   508. 

12.  Interstate  Commerce  Com.  v. 
Brimson,  154  U.  S.  447,  14  Sup.  Ct. 
1125,  38  L.  ed.  1047;  In  re  Mason, 
43  Fed.  510.  See  In  re  Robb's  Peti- 
tion, 11  Pa.  Co.  Ct.  298,  in  which  an 
order  was  made  authorizing  a  com- 
missioner to  issue  subpoenas  and,  in 
case    of   nonattcndancc,    attachments. 

As  to  power  to  punish  by  contempt 
proceedings,   sec  infra,  IV. 

13.  .Tohiison  Steel  St.  Rail  Co.  v. 
North  Branch  Steel  Co.,  48  Fed.  191; 
In  re  Steward,  29  Fed.  813;  Ex  parte 
Judson,  3  Blatchf.  89,  14  Fed.  Cas. 
No.    7,561. 

14.  U.  S. — In  re  Judson,  3  BTatchf. 
148,  14  Fed.  Cas.  No.  7,563.  111. 
Brockman  v.  Aulger,  12  111.  277.  Mass. 
In  re  Whitcomb,  120  Mass.  118,  21 
Am.  Rep.  502.  N.  J.— In  re  Super- 
intendent of  Poor,  6  App.  Div.  144,  39 
N.  Y.  Supp.  878. 

[a]  Witness  Bef using  To  Appear 
Before  Master  in  Chancery. — Brock- 
man  V.  AulgfT,  12  111.  Ii77;  In  re  Wliit- 
comb,  120  Mass.  118,  21  Am.  Rep.  502. 

15.  See  infra,  IV,  A. 

16.  111. — Fcrriman  v.  People,  128 
111.  App.  230.  Ind.— Baldwin  f.  State, 
126  Ind.  24,  25  N.  E.  820.  N.  H. 
State  V.  Tcbbetts,  54  N.  11.  240.  Pa. 
Com.  V.  Klein,  40   Pa.  vSupor.  352. 

[a]     The   grand   jury   being    an   ad- 


junct to  the  court,  subpoenas  for  wit- 
nesses direct  them  to  appear,  not  be- 
fore the  grand  jury,  but  before  the 
court  to  give  evidence  before  the 
grand  jury,  and  by  common  law  such 
witnesses  were  sworn  in  open  court 
and  then  sent  before  the  grand  jury 
to  be  examined.  O'Hair  v.  People,  32 
111.  App.  277. 

[b]  By  attachment,  the  attendance 
of  a  witness  before  the  grand  jury 
may  be  compelled.  Ind. — Baldwin  v. 
State,  126  Ind.  24,  25  N.  E.  820.  Mass. 
In  re  Whitcomb,  120  Mass.  118,  21  Am. 
Rep.  502;  Heard  v.  Pierce,  8  Cush.  338, 
54  Am.  Dec.  757.  N.  H.— State  v.  Teb- 
betts,  54  N.  H.  240. 

17.  In  re  Morse,  42  Misc.  664,  87 
N.  Y.  Supp.  721,  18  N.  Y.  Crim.  312; 
State  f.  Warner,  13  Lea  (Tenn.)  52; 
State  V.  Barnes,  5  Lea   (Tenn.)   398. 

18.  In  re  Adams  (S.  D.),  176  N.  W. 
508. 

[a]  When  the  power  to  Issue  pro- 
cess Is  conferred  on  the  grand  jury, 
the  state's  attorney  cannot  issue  such 
process  to  compel  witnesses  to  attend 
before  the  grand  jury.  State  v.  War- 
ner,  13   Lea    (Tenn.)    52. 

19.  Ala.— Bush  V.  State,  168  Ala. 
77,  53  So.  2615;  Brand  r.  State,  13  Ala. 
App.  390,  69  So.  379;  Redmond  V. 
State,  4  Ala.  App.  190,  59  So.  181. 
Ky.— Hey  v.  Emerson,  142  Ky.  767, 
135  S.  W.  294.  Mo.— State  v.  Iluff, 
161    Mo.   450,   61   S.   W.   000,   1104. 

As  to  jurisdiction  generally,  boo  17 
Standard    I'roc.    7()1. 

[a]  The  attendance  of  witnesses  r»- 
Bidlng  without  the  state  cannot  be 
roMijx'llcii.  Ala. — Carter  v.  Tennessee 
Coal,  Iron  &  R.  Co.,  180  Ala.  367,  61 
So.  65.  Ky. — Iley  v.  Emerson,  142  Ky. 
767,  135  S.  W.  294.  S.  C— State  v. 
Murphy,  48  S.  C.  1,  25  S.  E.  43. 
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the  torritory  of  the  state,  unless  it  is  limited  hy  "statnto.-"  It  is 
frequent ly  proviileil  that  in  civil  actions  a  witness  is  not  obliged  to  at- 
tend before  any  court  or  oflicer  out  of  the  county  in  which  he  resides," 
except  in  an  ailjoining  county,'-  or  unless  the  distance  is  less  than 
that  specified  in  the  statute.-^ 

Jurisdiction  of  federal  courts  is  limited  to  one  hundred  miles  from 
the  place  where  the  court  is  situated,^* 

A  statute  authorizing  the  issuance  of  process  to  compel  a  citizen  of 
a  state  to  go  into  another  state  to  testify  has  been  held  to  be  con- 
stitutional.-' 

II.  RIGHT  OF  ACCUSED  TO  COMPULSORY  PROCESS.  — A. 
In  General.  —  The  constitutions  of  the  United  States  and  various 
states  guarantee  to  persons  accused  of  crime  the  right  to  compulsory 
process  for  obtaining  the  attendance  of  witnesses  in  their  behalf.^' 


20.  See   the   statutes. 

[a]  In  Louisiana,  it  is  within  the 
discretion  of  a  court  whether,  in  a 
criminal  case,  a  witness  shall  be  re- 
quired to  attend  from  another  parish. 
State  V.  Eomero,  117  La.  1003,  42  So. 
4S2. 

[b]  When  the  attendance  of  a  wit- 
ness cannot  be  enforced,  the  service  of 
process  upon  Mm  amounts  to  nothing 
more  than  a  simple  request  for  hia 
presence.  Alexander  v.  Harrison^  2 
Ind.   App.   47,   28   N.   E.   119. 

21.  Harding  v.  Larkin,  41  111.  413; 
In  re  Hughbanks,  44  Kan.  105,  24  Pac. 
75. 

[a]  A  witness  served  while  tempo- 
rarily in  a  county  other  than  that  of 
his  residence  is  not  obliged  to  attend 
court.  In  re  Hughbanks,  44  Kan.  105, 
24  Pac.  75. 

22.  Alexander  v.  Harrison,  2  Ind. 
App.  47,  28  N.  E.  119. 

23.  See  the  statutes,  and  State  ex 
rel.  Peterson  v.  Superior  Court,  -67 
Wash.  370,  121  Pac.  836;  State  v. 
Trounce,  5  Wash.  804,  32  Pac.  750. 

24.  Patapsco  Ins.  Co.  v.  Southgate, 
5  Pet.  (U.  S.)  604,  8  L.  ed.  243; 
United  States  v.  Southern  Pac.  Co., 
230  Fed.  270;  United  States  v.  Stern, 
177  Fed.  499;  Johnson  Steel  St.-Eail 
Co.  f.  North  Branch  Steel  Co.,  48  Fed. 
191;  Voss  r.  Luke,  1  Cranch  C.  C.  331, 
28  Fed.  Cas.  No.  17,014;  Sommerville 
V.  French,  1  Cranch  C.  C  474,  22  Fed. 
Cas.  No.  13,173;  Russell  v.  Ashley, 
Hempst    rj4F>,   21    Fed.   Cas.   No.    12,150. 

As  to  jurisdiction  of  federal  courts 
generally,  see  the  title,  "United  States 
Courts." 

25.  Commonwealth  of  Massachusetta 

Vol  XXVI 


V.  Klaus,  145  App.  Div.  798,  130  N.  T. 
Supp.  713,  Laughlin  J.'dissenting.  Con- 
tra, Matter  of  Com.  of  Pennsylvania, 
45   Misc.  46,  90  N.  Y.  Supp.  808. 

26.  See  the  constitution  and  the 
following  cases:  U.  S. — United  Statea 
r.  Kenneallv,  5  Biss.  122,  26  Fed.  Cas. 
No.  15,522;*  In  re  Dillon,  7  Sawy.  561,- 
569,  7  Fed.  Cas.  No.  3,914.  Ala.— Bush 
V.  State,  168  Ala.  77,  53  So.  266;  Mar- 
tin V.  State,  125  Ala.  64,  28  So.  92; 
Thomas  v.  State,  15  Ala.  App.  408,  73 
So.  558.  Ark. — Jones  v.  State,  99  Ark. 
394,  138  S.  W.  967;  Aiken  v.  State,  58 
Ark.  544,  25  S.  W.  840.  Cal.— Willard 
V.  Superior  Court,  82  Cal.  456,  22  Pac. 
1120;  People  v.  Dodge,  28  Cal.  445; 
People  V.  Bossert,  14  Cal.  App.  Ill, 
111  Pac.  15.  Colo. — People  v.  Grand, 
7  Colo.  190.  2  Pac.  912.  Del.— State 
V.  Dill,  9  Houst.  495,  18  Atl.  763. 
Fla.— Pittman  v.  State,  51  Fla.  94,  41 
So.  385,  8  L.  R.  A.  (N.  S.)  509;  Jen- 
kins V.  State,  31  Fla.  190,  12  So.  680. 
Ga.— Smith  v.  State,  118  Ga.  61,  44  S. 
E.  817.  Ind.— Buchman  v.  State,  59 
Ind.  1,  26  Am.  Rep.  75.  la.— State  v. 
Yetzer,  97  Iowa  423,  66  N.  W.  737. 
Kan.— State  v.  Roark,  23  Kan.  147. 
Ky.— Greene  v.  Ballard,  174  Ky.  808, 
813,  192  S.  W.  841;  Hancock  v.  Par- 
ker, 100  Ky.  143,  37  S.  W.  594.  La. 
State  V.  Auguste,  127  La.  1055,  54  So. 
.349;  State  v.  Stewart,  117  La.  476,  41 
So.  798;  State  v.  Nathaniel,  62  La. 
Ann.  558,  26  So.  1008;  State  v.  Adam, 
40  La.  Ann.  745,  5  So.  30.  Me.— State 
r.  Waters,  39  Me.  54.  Mass. — Com. 
V.  Buzzell,  16  Pick,  153.  Mo.— Ex 
parte  Marmaduke,  91  Mo.  228,  4  S. 
W.  91,  60  Am.  Rep.  250.  Neb.— Huck- 
ins  V.  State,   61   Neb.   871,   86   N.   W. 
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Compulsory  process  has  been  defined  to  be  such  coercive  means  as 
the  courts,  by  virtue  of  their  inherent  powers  or  sanction  of  the  law 
are  permitted  to  employ.^^ 

The  purpose  of  this  constitutional  provision  is  to  overthrow  the 
ancient  common  law  rule  denying  to  a  person  accused  of  crime  the 
right  to  exculpate  himself  by  the  testimony  of  witnesses  and  to  place 
him  on  the  same  footing  with  respect  to  witnesses  as  the  prosecu- 
tion.-^   The  accused  is  therefore  entitled  as  a  matter  of  right  to  the 


485.  N.  T.^— Ex  parte  Chamberlain,  4 
Cow.  49.  Okla.— Romine  v.  State,  10 
Okla.  Grim.  350,  136  Pae.  775;  Nich- 
ols f.  State,  8  Okla.  Grim.  550,  129 
Pac.  673.  B.  I.— State  v.  Papa,  32  E. 
I.  453,  80  Atl.  12.  S.  C— State  v. 
Pope,  78  S.  C.  264,  58  S.  E.  815; 
Whittle  V.  Saluda,  59  S.  G.  554,  38 
S.  E.  168;  Eustace  v.  Greenville,  42 
S.  C.  190,  20  S.  E.  88.  S.  D.— State 
V.  Wilcox,  21  S.  D.  532,  114  N.  W. 
687.  Tenn.— State  v.  Baker,  13  Lea 
326.  Tex.— Edmondson  r.  State,  43 
Tex.  230;  Roddv  v.  State,  16  Tex.  App. 
502;  Neyland  v.  State,  13  Tex.  App. 
536.  Wash. — State  v.  Grimes,  7  Wash. 
445,  35  Pac.  361.  Wyo.— State  v. 
Crocker,  5   Wyo.   385,  40   Pac.   681. 

[a]  The  federal  constitution  does 
not  apply  to  state  courts.  Fla. — Pitt- 
man  v.  .State,  51  Fla.  94,  103,  41  So. 
385,  8  L.  R.  A.  (N.  S.)  509.  Ind. 
Spurgeon  v.  Rhodes,  167  Ind.  1,  78  N. 
E.  228.  Okla.— Anderson  v.  State,  8 
Okla.  Crim.  90,  126  Pac.  840,  Ann. 
Gas.  1914G,  314. 

27.  Greene  v.  Ballard,  174  Ky.  80S, 
192   S.   W.   841. 

[a]  Other  Definitions. — Compulsory 
process  for  obtaining  witnesses  means 
the  right  to  invoke  the  aid  of  the  law 
to  compel  the  personal  attendance  of 
witnesses  at  the  trial,  when  they  are 
within  the  jurisdiction  of  the  court. 
Graham  v.  State,  50  Ark.  161,  6  S.  W. 
721. 

[b]  "To  illuBtrate:  Tf  a  witneso 
fail  to  attend  court  in  obedience  to  a 
recognizance  or  a  subpoena,  he  may 
be  compelled  to  do  so  by  an  attach- 
ment or  warrant  of  arrest  i.'^sued  by 
order  of  the  court,  or  required  to  give 
bond  to  attend  the  trial  as  a  witness, 
or  punished  for  contempt  on  account 
of  his  failure  to  do  so."  Greene  r. 
Ballard,  174  Ky.  808,  818,  192  S.  W. 
841. 

[c]  A  subpoena  is  compulsory  pro- 


cess within  the  constitution.  Whittle 
v.  Saluda,  59   S.   C.  554,  38  S,  E.   168. 

[d]  Attaclunent. — Compulsory  pro- 
cess is  not  confined  to  subpoena  but 
includes  attachment  also.  U.  S. — Voss 
V.  Luke,  1  Craneh  C.  G.  331,  28  F<>d. 
Cas.  No.  17,014.  Ala.— Thomas  ^. 
State,  15  Ala.  App.  408,  73  So.  558. 
But  see  Sanderson  v.  State,  168  Ala, 
109,  53  So.  109;  Brand  v.  State,  13 
Ala.  App.  390,  69  So.  379.  Ky. 
Greene  v.  Ballard,  174  Ky.  808,  817, 
192  S.  W.  841;  Powers  v.  Com.,  114  Ky. 
237,  70  S.  W.  1050.  Gompare  State 
v.  Stewart,  117  La.  476,  41  So.  798. 
As  to  attachment,  see  infra,  III,  D. 

[e]  But  a  recognizance  for  appear- 
ance (1)  is  not  compulsory  process. 
Voss  V.  Luke,  1  Granch  G.  G.  331-,  28 
Fed.  Gas.  No.  17,014.  Gompare  State 
V.  Pope,  78  S.  C.  264,  58  S.  E.  815. 
And  (2)  an  accused  is  not  entitled 
to  have  his  witnesses  bound  over  to 
appear  and  testify  in  his  behalf. 
Whittle  V.  Saluda,  59  S.  C.  554,  38  S. 
E.   168. 

28.    In  re  Dillon,  7  Sawy.  561,  567, 

7  Fed.  Gas.  No.  3,914;  People  v.  Bos- 
sert,  14  Cal.  App.  Ill,  114,  111  Pac. 
15. 

[a]  "At  common  law  (1)  in  cases 
of  felony,  a  defendant  could  not  de- 
mand, as  a  matter  of  right,  compul- 
sory process  for  his  witnesses."  Pitt- 
man   V.   State,   51   Fla.   94,   41    So.   3S5, 

8  L.  R.  A.  (N.  S.)  509,  515.  Even 
(2)  as  late  as  the  seventeenth  cen- 
tury, the  defendant  in  a  criminal  case 
was  not  allowed  to  introduce  the  tes- 
timony of  witnesses  sworn  in  liis  be- 
half. Crosby  v.  Potts,  8  Ga.  App. 
403,  G9  S.  E.  682. 

fb]  It  follows  that  if  a  person  can- 
not be  summoned  ;is  a  witness  for  the 
prosecution,  an  aicused  is  not  entitled 
to  compulsory  process  for  his  attend- 
ance. In  re  Dillon,  7  Sawy.  561,  567, 
7  Fed.  Cas.  No.  3,914. 
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prosonoe  of  liis  witnesses  or  every  .idvantafre  of  their  presence,-®  if 
their  presenee  he  proL'urahle.^"  This  neeessnrily  incliKles  adequate 
means  to  seeure  their  presenee,  or  the  advaiitai^es  flowing'  therefrom," 
and,  on  a  projier  slunvin^r,  the  rii^lit  to  a  eontinuanee  until  their  pres- 
enee is  seeiireil.^-  Tlie  eonstitutional  rit;lit  extends  to  the  compelling 
of  witnesses  to  brins?  with  them  papers  material  to  the  defense,^'  not 
oflReial  papers  protected  by  law  from  examination  and  seizure."  But 
it  does  not  carry  with  it  the  right  to  examine  and  consult  privately 
with  witnesses  summoned.^^ 

Neither  the  lecrislature  nor  the  courts  should  be  allowed  to  deprive 
an  accused  of  this  constitutional  right, ^"^  but  the  exercise  of  the  right  is 
subject  to  legislative  regulation  that  does  not  impair  or  deny  its  rea- 
sonable exercise  for  the  benefit  of  the  accuscd,^^  and  the  legislature  is 
not  thereby  prevented  from  declaring  certain  persons  incompetent  as 
witnesses,^*  or  from  determining  the  form  of  process  by  which  they 
shall  be  brought  into  court, ^^  and  making  reasonable  regulations  with 
respect  to  the  use  and  method  of  serving  the  same.^° 


29.  Ark. — Graham  v.  State,  50  Ark. 
161,  6  S.  W.  721.  S.  D.— State  v.  Wil- 
ox,  21  S.  D.  532,  114  N.  W.  687.  Tex. 
Francis  v.  State  (Tex.  Crim.),  55  S. 
W.   488. 

[a]  An  accused  is  not  bound  to 
waive  this  right  bv  taking  depositions. 
Hancock  v.  Tarker,  100  Ky.  143,  37 
S.  W.  594,  18  Ky.  L.  Eep.  622. 

30.  Ala.— Bush  v.  State,  168  Ala. 
77,  81,  53  So.  266.  Ga. — Smith  v. 
State,  118  Ga.  61,  44  S.  E.  817.  la. 
State  f.  Yetzer,  97  Iowa  423,  66  N. 
W.  737.  S.  D.— State  v.  Wilcox,  21 
S.  D.  532,  114  X.  W.  6S7. 

As  affecting  right  to  continuance, 
see  infra,  II,   C. 

fa]  Tlie  constitution  does  not  guar- 
antee the  presence  of  the  witnesses. 
Smith  V.  State,  118  Ga.  61,  44  S.  E. 
817. 

[b]  More  than  ordinary  diligence 
In  serving  a  subpoena  is  not  guaran- 
teed. vSmith  V.  State,  118  Ga.  61,  44 
S.   E.  817. 

fc]  The  presence  of  persons  not 
amenable  to  the  process  of  courts  can- 
not be  compelled.  In  re  Dillon,  7 
Sawy.   561,   7   Fed.   Cas.   No.   3,914. 

fd]  Process  for  persons  with- 
out the  state  need  not  be  issued.  Bush 
f.  State,  IGS  Ala.  77,  53  So.  266;  Eed- 
mr.nd  f.  State,  4  Ala.  App.  190,  59  So. 
181. 

As  to  territorial  jurisdiction,  see 
supra,  I,  D. 

31.  State  V.  Wilcox,  21  S.  D.  532, 
114   X.   W.    6S7. 


32.  See  infra,  II,  C. 

33.  United  States  v.  Burr,  25  Fed. 
Cas.  No.  14,692d;  In  re  Dillon,  7  Sawy. 
561,  570,  7  Fed.  Cas.  No.  3,914. 

34.  In  re  Dillon,  7  Sawy.  561,  7 
Fed.  Cas.  No.  3,914. 

35.  State  v.  Goodson,  116  La.  388, 
40   So.   771. 

As  to  consultation  with  witnesses 
generally,   see  the  title   "Trial." 

36.  Ala.— Bush  V.  State,  168  Ala. 
77,  53  So.  2GG.  Ark. — Graham  v.  State, 
50  Ark.  161,  6  S.  W.  721.  Kan.— State 
V.  Roark,  23  Kan.  147,  153.  Mo. 
State  V.  Berkley,  92  Mo.  41,  4  S.  W. 
24. 

37.  Moore  v.  State,  59  Fla.  23,  52 
So.  971;  Exparte  Marmaduke,  91  Mo. 
228,   4    S.    W.    91,    60    Am.    Rep.    250. 

[a]  A  statute  giving  the  trial  court 
a  discretion  whether  to  issue  process 
requiring  convicts  to  be  produced  does 
not  impair  the  constitutional  right. 
Willard  v.  Superior  Court,  82  Gal.  456, 
22    Pac.    1120. 

38.  Ex  parte  Marmaduke,  91  Mo. 
228,  248,  4  S.  W.  91,  60  Am.  Rep.  250. 
See  also  State  v.  Robertson,  133  La. 
806,  63  So.  363;  Anderson  v.  State,  8 
Okla.  Crim.  90,  110,  126  Pac.  840,  Ann. 
Cas.    1914C,    314. 

39.  Ex  parte  Marmaduke,  91  Mo. 
228,  248,  4  S.  W.  91,  60  Am.  Rep.  250. 

40.  Ex  parte  Marmaduke,  91  Mo. 
228,  248,  4  S.  W.  91,  60  Am.  Rep.  250. 

[a]  The  summoning  of  witnesses 
from  other  counties  is  not  a  matter  of 
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B.  Number  and  ^Materiality  op  Witnesses.  —  A  rule  limiting  the 
number  of  witnesses  to  which  an  accused  is  entitled  as  of  course  and 
requiring  him  to  show  the  necessity  and  materiality  of  additional  wit- 
ness is  in  derogation  of  the  constitution.^^  The  court  has  no  right  to 
inquire  about  materiality  of  witnesses  on  an  application  for  process,*^ 
but  this  rule  does  not  prevent  the  legislature  from  limiting  the  num- 
ber of  witnesses  which  an  accused  may  summon  at  the  expense  of  the 
state.*^ 

C.  As  Affecting  Right  to  Continuance.  —  The  discretion  of  a 
court  with  respect  to  continuances  in  criminal  eases  must  not  be  so 
exercised  as  to  defeat  the  defendants'  constitutional  right  to  com- 
pulsory process.**  This  rule  does  not  prevent  a  court  from  requiring 
an  accused  to  make  his  application  for  a  continuance  on  account  of 
the  absence  of  witnesses,  seasonably/^  and  to  show  that  the  application 
is  not  for  delay/*^  that  the  absent  witness  is  a  material  witness*^  in 
favor  of  the  accused/^  that  the  \^atness  is  within  the  jurisdiction  of 
the  court/^  and  that  his  attendance  is  obtainable  within  a  reasonable 
time/°  and  also  that  the  accused  has  used  diligence  to  procure  the 
attendance  of  the  witnesses,"  and  that  the  absence  of  the  witness  ia 


ripht.      State  v.   Nix,    111    La.   812,   35 
So.  917. 

41.  Aiken*  r.  State,  58  Ark.  544,  25 
S.  W.  840;  State  v.  Gideon,  119  Mo. 
94,  24  S.  W.  748,  41  Am.  St.  Rep.  634. 

42.  Aiken  v.  State,  58  Ark.  544,  555, 
25  S.  W.  840  (per  Wood,  J.);  State  f. 
Gideon,  119  Mo.  94,  24  S.  W.  748,  41 
Am.  St.  Eep.  634.  See  also  24  Stand- 
ard Proc.  277,  note  18. 

fa]  Until  the  defendant  asks  for  a 
continuance,  the  court  caonot  inquire 
into  the  materiality  of  ■witnesses. 
Aiken  f.  State,  58  Ark.  544,  555,  25  S, 
W.  840  per  Wood  J.  As  to  continu- 
ance, see  infra,  II,  C. 

43.  See  infra,  II,  D. 

44.  Ala.— Palmer  v.  State,  165  Ala. 
129^  51  So.  358;  Rogers  v.  State,  144 
Ala.  32,  40  So.  572;  Walker  v.  State, 
117  Ala.  85,  23  So.  670;  Thomas  v. 
State,  15  Ala.  App.  408,  73  So.  558. 
Ark.— Graham  v.  State,  50  Ark.  161, 
6  S.  W.  721.  Cal.— People  f.  Bossort, 
14  Gal.  App.  ni,  m  Pac.  15;  People 
t".  Fong  Chunfr,  5  Cal.  App.  587,  91 
Pap.  105.  Fla.— Moore  r.  State,  59 
Fla.  23,  52  So.  971.  S.  D.— State  V. 
Wilfox,  21    S.  D.  r.32,  114  N.  W.  C>H7. 

Continuances  for  absent  witnesses 
generally,    spo    5    Stnndnrd    Proc.    439. 

fa]  The  discretion  of  the  court  in 
denying  continuancos  on  areoiint  of 
the  ahsf'nce  of  witnesses  is  limited  by 
the  constitutional  provision,  as  a  de- 
nial  of  a  continuance  may  amount  to 


a  denial  of  the  right  guaranteed  the  ac- 
cused. Bush  V.  State,  168  Ala.  77,  53 
So.  266. 

45.  Palmer  v.  State,  165  Ala.  129, 
51  So.  358;  State  v.  Rather,  138  La. 
198,  70  So.  96;  State  v.  Turner,  129 
La.  702,  56  So.  644. 

[a]  The  constitutional  provision  is 
not  to  be  so  construed  as  to  permit  an 
accused  to  secure  delay  by  applying 
for  process  at  the  last  moment.  Pal- 
mer V.  State,  165  Ala.  129,  51  So.  358. 

46.  Ala.— Walker  v.  State,  117  Ala. 
85,  23  So.  670.  La.— See  State  v.  Nix, 
111  La.  812,  35  So.  917.  S.  D.— State 
V.  Wilcox,  21  S.  D.  532,  114  N.  W. 
687. 

47.  Palmer  v.  State,  165  Ala.  129,  51 
So.  358;  Walker  v.  State,  117  Ala.  85, 
23  So.  670;  Thomas  v.  State,  15  Ala. 
App.  408,  73  So.  558;  State  V.  Pope,  78 
S.  C.  264,  58  S.  E.  815. 

48.  Stato  V.  Pope,  78  S.  C.  264,  263, 
58  S.  E.  815,  per  Woods,  J. 

49.  Walker  v.  State,  117  Ala.  85,  23 
So,  670;  Thomas  v.  State,  15  Ala.  App. 
408,  7.'^  So.  558;  McCarthy  f.  Stato,  90 
Ark.  384,  119  S.  W.  647. 

50.  Thomas  v.  State,  15  Ala.  App. 
408,  73  So.  558;  Brand  v.  State,  13 
Ala.  App.  390,  69  So.  379. 

51.  State  i;.  Allen,  129  La.  733,  56 
So.  655,  Ann.  Gas.  1913B,  454;  State 
V.  Turner,  129  La.  702,  56  So.  644;  Ro- 
mine  v.  State,  10  Okla.  Grim.  350,  136 
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■without  liis  proouromont  or  consent."*- 

ANHion  thoso  rcqiiinMiuMits  aro  coinplicd  witli.  it  is  hold  hy  many  au- 
thorities, in  the  absence  of  skitnte,  that  it  is  an  infrinfrenKont  of  the 
accused's  rijzht  to  conipulsor}^  process  to  refuse  a  continuance  on  an 
admission  of  the  prosecution  that  the  absent  witness  will  testify  as 
set  forth  in  the  application  for  continuance."  To  authorize  a  refusal 
of  a  continuance,  it  is  necessary,  according:  to  these  authorities,  that 
the  proseeutiou  admit  the  absolute  truth  of  the  expected  testimony.^* 

If,  however,  there  is  a  weak  or  defective  showing  made  in  the  ap- 


Pac.    775.     Sec   also   Jenkins    v.   State, 
31   Fla.   190,   12   So.    680. 

52.  Thomas  r.  State,  15  Ala.  App. 
408,   73  So.   558. 

53.  Ark-— Jones  r.  State,  99  Ark. 
394,  13S  S.  W.  9G7;  Graham  r.  State, 
.50  Ark.  161.  6  S.  W.  721.  Cal.— iPeo- 
ple  r.  Diaz,  6  Cal.  248;  People  r.  Bos- 
sert,  14  Cal.  App.  Ill,  111  Pac.  15;  Peo- 
ple r.  Fong  Chung,  5  Cal.  App.  587,  91 
Pac.  105.  I.a.— See  State  v.  Richard,  127 
La.  413,  53  So.  669.  Mc— State  v. 
Berkley,  92  Mo.  41,  4  S.  W.  24.  Nev. 
State  v.  Salge,  2  Nev.  321.  N.  C— 
State  V.  Twiggs,  60  N.  C.  142.  Okla. 
Madison  v.  State,  6  Okla.  Crim.  356, 
118  Pac.  617,  Ann.  Cas.  1913C,  484, 
note.  But  see  Davis  r.  Ter.  15  Okla. 
462,  82  Pac.  507;  Woodring  v.  Ter.,  15 
Okla.  309,  81  Pac.  631.  S.  D.— State 
f.  Wilcox,  21  S.  D.  532,  114  N.  W. 
687.  Tenn.— State  v.  Baker,  13  Lea 
326.  Tex.— De  Warren  v.  State,  29 
Tex.  464;  Francis  v.  State  (Tex.  Crim.) 
55   S.   W.   488. 

Contra  State  v.  Eyan,  1  Boyce 
(Del.),  223,  75  Atl.  869. 

[a]  "It  is  the  duty  of  the  court, 
when  due  diligence  has  been  used,  and 
it  appears  that  the  application  is  made 
in  good  faith,  and  the  evidence  is 
material,  to  continue  the  case  for  a 
reasonable  time  so  that  the  facts  may 
be  fairly  tried  on  its  merits."  It  is 
not  sufficient  that  the  district  attorney 
agree  that  the  witness  would  have  de- 
posed to  certain  facts  if  present. 
People  V.  Fong  Chung,  5  Cal.  App.  587, 
91   Pac.  lf>o. 

As  to  impeachment  of  admission,  see 
5  Standard   Proc.  485. 

54.  Ark.— See  Graham  r.  State,  50 
Ark.  161,  6  S.  W.  721.  Cal.— People 
r.  Diaz,  6  Cal.  248.  Ga.— Watson  v. 
State.  118  Ga.  66,  44  S.  E.  803,  statute 
so  provides.  111. — Van  Meter  v.  Peo- 
ple, 60  111.  168.    Ind.^Wassels  v,  State, 
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26  Ind.  30;  State  v.  Schoonover,  21 
Ind.  App.  520,  62  N.  E.  779.  Ky.— 
Pace  f.  Com.,  89  Ky.  204,  12  S.  W.  271 
(under  express  statute);  Davis  v.  Com., 
25  Ky.  L.  Rep.  1426,  77  S.  W.  1101; 
Compare  later  statutes  of  Kentucky 
and  Breeden  r.  Com.,  151  Ky.  217,  151 
S.  W.  407.  Miss.— Browning  v.  State, 
33  Miss.  47;  Dominges  v.  State,  7 
Smed.  &  M.  475,  45  Am.  Dec.  315. 
But  see  Strauss  r.  State,  58  Miss.  53, 
under  later  statute.  N.  Y. — People  v. 
Vermilvea,  7  Cow.  369.  N.  C— State 
V.  Twiggs,  60  N.  C.  142.  Okla.— Madi- 
son V.  State,  6  Okla.  Crim.  356,  118 
Pac.  617,  Ann.  Cas.  1913C,  484,  note. 
Tex.— Burford  v.  State,  68  Tex.  Crim. 
295,  151   S.  W.  538. 

But  see  Goodman  v.  State,  Meigs 
(Tenn.),    195. 

[a]  The  reason  that  the  denial  of 
a  continuance  on  the  admission  by  the 
prosecution  of  the  truth  of  the  facts 
expected  to  be  proved  by  the  absent 
witness  does  not  infringe  the  consti- 
tutional rights  of  the  accused  is  that 
it  is  the  positive  duty  of  the  jury  to 
treat  the  facts  as  true  in  determining 
the  guilt  of  the  defendant.  Such  an 
admission  then  gives  the  accused  all 
tlie  benefit  that  he  could  derive  from 
tbe  testimony  of  the  witness  if  present 
at  the  trial,  and,  therefore,  he  cannot 
be  heard  to  say  that  he  has  been  pre- 
judiced. Wassels  r.  State,  26  Ind.  30; 
Pace  r.  Com.,  89  Ky.  204,  12  S.  W. 
271.   11   Ky.   L.   Rep.  407. 

fb]  Discretion. — A  trial  court,  if 
it  can  see  the  accused  will  not  be  pre- 
judiced thereby,  may,  in  its  discretion, 
refuse  a  continuance  if  the  state  is 
willing  to  admit  the  statements  con- 
tained in  the  affidavits  for  continuance 
to  be  absolutely  true.  Madison  v. 
State,  6  Okla.  Crim.  356,  118  Pac.  617, 
Ann.  Cas.  1913C,  484,  note. 

[c]  But  the  practice  is  not  encour- 
aged,   Wassela  v.  State,  26  Ind.  30. 
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plication,  as  where  it  is  apparent  that  proper  diligence  was  not  ex- 
ercised,^^ or  that  the  absent  witness  is  be^^ond  the  jurisdiction  of  the 
court,^®  it  is  not  error  to  refuse  a  continuance  on  a  concession  that  the 
absent  witness  will  testify  as  stated.  But  temporary  illness  of  the  wit- 
ness has  been  held  to  be  insufficient  to  warrant  the  refusal  of  a  con- 
tinuance on  such  concession.''^ 

Statutes  authorizing  a  denial  of  a  continuance  on»  an  admission  as 
testimony  of  the  facts  stated  in  the  affidavit  for  continuance  have  been 
held  unconstitutional  by  some  authorities,^^  and  constitutional  by 
others.^* 


55.  State  v.  Uhler,  32  N.  D.  483,  156 
N.  W.  220;  Miller  v.  State,  139  Wis. 
57,  119  N.  W.  850.  See  also  Com.  v. 
Donovan,  99  Mass.  425,  96  Am.  Dec. 
765. 

[a]  The  rule  (1)  in  such  case,  has 
been  declared  to  be  that:  "in  case  of 
the  presentation  for  a  continuance  be- 
ing so  weak  that  the  trial  court  might 
decide  either  way,  then,  in  its  discre- 
tion, it  may  grant  or  deny  the  applica- 
tion, according  to  whether  the  adverse 
party  will  make  a  concession"  that 
the  witness  if  produced  would  testify 
as  claimed.  Miller  v.  State,  139  V^'is. 
57,  70,  119  N.  W.  850.  It  is  impossible 
(2)  to  lay  down  any  rule  as  a  guide 
to  determine  when  a  continuance  may 
be  denied  on  such  a  concession.  The 
matter  rests  in  the  sound  discretion 
of  the  trial  court  who  has  before  it 
all  the  circumstances  bearing  upon  the 
propriety  of  ono  cmirse  or  the  other, 
the  evidence  of  diligence,  of  good 
faith,  the  importance  of  the  testimony, 
and  the  means  of  supplying  the  defi- 
fiencv  from  other  sources.  Com.  v. 
Donovan,  99  Mass.  425,  96  Am.  Dee. 
765. 

56.  Ark.— McCarthy  v.  State,  90 
Ark.  384,  119  S.  W.  647.  N.  D.— State 
r.  Uhler,  32  N.  D.  48.-?,  156  N  W.  22n. 
Ohio.— f'omcrford  v.  State,  23  Ohio  St. 
699. 

57.  Ark.— .Tones  r.  State,  09  Ark.  394, 
138  ,S.  \V.  967.  Oal.— People  v.  Fong 
Chung,  5  Cal.  App.  587,  91  Pac.  105. 
La.— State  v.  Eifhard,  127  La.  413,  53 
So.  669. 

But  flee  State  r.  Wiltsev,  103  Tnwa 
54,   72   N.  W.  415. 

fa]  But  a  serious  Illness  rendering  it 
uncertain  wliether  tlie  witnews  will  bo 
able  to  attend  at  tlie  next  court,  jnnti- 
fies  the  court  in  refusing  a  continu- 
ance on  an  admission  as  evidence  of 
the  expected  testimony  of  the  witness. 


State  V.  Williams,  76  S.  C   135,  56  S. 
E.  783. 

58.  Graham  v.  State,  50  Ark.  161, 
6  S.  W.  721;  State  v.  Berkely,  92  Mo. 
41,  4  S.  W.  24:  State  v.  Underwood, 
75  Mo.  230. 

59.  Idaho. — State  v.  Fleming,  17 
Idaho  471,  480,  106  Pac.  305;  State  V. 
St.  Clair,  6  Idaho  109,  53  Pac.  1;  Ter- 
ritory  v.  Guthrie,  2  Idaho  432,  17  Pac. 
39.  111.— Keating  v.  People,  160  III. 
480,  43  N.  E.  724;  Hoyt  v.  People,  140 
111.  588,  30  N.  E.  315,  16  L.  E.  A.  239. 
la. — See  State  v.  Wiltsey,  103  Iowa 
54,  72  N.  W.  415.  Ky.— See  Breeden 
r.  Com.,  151  Ky.  217,  151  S.  W.  407. 
La.— iState  v.  O'Neal,  136  La.  558,  67 
So.  365;  State  v.  Lee,  50  La.  Ann.  9, 
22  So.  954.  See  State  v.  Fairfax,  107 
La.  624,  31  So.  1011.  Mont.— Terri- 
tory v.  Perkins,  2  Mont.  467,  470.  N. 
M. — See  Territory  v.  Emilio,  14  N.  M. 
147,  89  Pac.  239,  applying  the  statute 
without  questioning  its  constitution- 
ality. 

See  Strauss  v.  State,  58  Miss.  53,  aa 
to  statute  in  Mississippi. 

[a]  Statute  Construed  and  Applied. 
Though  the  statute  is  constitutional 
the  defendant  is  none  the  less  entitled 
to  compulsory  process.  If  that  pro- 
cess has  been  exerted,  and  if  the  wit- 
Tiess  cannot  be  found  or  if  he  has  gone 
to  the  limit  of  the  power  of  the  court, 
then  the  comjuilsory  process  of  the 
court  has  been  exhausted  and  the  court 
can  force  tlio  defendant  to  go  to  trial 
upon  the  admission  that  the  witness, 
if  present,  would  swear  truthfully  to 
the  state  of  facts  therein  set  forth. 
There  must  be  an  earnest  effort  made 
to  bring  the  witness  into  court  before 
a  continuance  can  be  denied  upon  an 
admission  as  testimony  of  the  facts  in 
the  application.  State  r.  Eicliard,  127 
La.  413,  53  So.  669;  State  v.  Fairfax, 
107    La.    624,    31    So.    1011.      But    see 
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D.  Expense  of  PROCURiNa  "Witnf^=;ses.  —  The  state  is  not  bound  by 
this  ponstitutionnl  provision  to  assume  or  pay  the  costs  and  expenses 
of  tlio  dolVntl.int's  witnesses,"^"  thoujxh  it  may  do  so,"^  and  when  the 
state  lioos  assume  the  expense  of  the  defendant's  witnesses,  he  is  not 
entitkxl  to  an  unlimited  number  of  witnesses  at  tlie  expense  of  the 
state,''^  and  may,  when  applying  for  process,  be  required  to  make  a 
showiuir  in  general  terms  of  the  necessity  for  the  witnesses  whose  at- 
tendance he  desires/'^ 

E.  To  "What  Stage  of  Proceeding  Right  Extends.  —  The  right 
to  compulsory  process  extends,  it  has  been  held,  to  the  production  of 
witnesses  before  as  well  as  after  indictment.** 

III.  MANNER  OF  PROCURING  ATTENDANCE.  —  A.  Sub- 
poena. —  The  ordinar}''  process  by  which  the  attendance  of  witnesses 
is  required  is  a  subpoena.''^ 

B,  Process  for  Imprisoned  Witnesses.  —  The  attendance  of  an 
imprisoned  witness  may  be  obtained  by  means  of  a  habeas  corpus  ad 


Stato  V.  Wiltsey,  103  Iowa  54,  72  N. 
W.  41,5. 

60.  U.  S. — Crumpton  v.  United 
States,  138  U.  S.  361,  11   Sup.   Ct.  355, 

34  L.  ed.  958;  United  States  v.  Burr, 
25  Fed.  Cas.  No.  14,692d.  Ark.— 
Aiken  v.  State,  58  Ark.  544,  555,  25 
S.  W.  840,  per  Wood  J.  Ky. — Greene 
V.  Ballard,  174  Ky.  808,  192  S.  W.  841. 
La. — State  v.  Nathaniel,  52  La.  Ann. 
558,  26  So.  1008.  Me.— State  v.  Wa- 
ters, 39  Me.  54.  Mo. — Ex  parte  Mar- 
maduke,  91  Mo.  228,  4  S.  W.  91,  60 
Ann.  Eep.  250.  S.  C— Whittle  v.  Sal- 
uda,  59  S.  C.  554,  3S  S.  E.  168. 

[a]  In  the  federal  courts,  however, 
if  the  defendant  is  unable,  by  reason 
of  poverty,  to  pay  the  expenses,  the 
court  will,  upon  a  proper  application, 
order  material  witnesses  residing  with- 
in one  hundred  miles  of  the  place  of 
trial  to  be  summoned  at  the  expense 
of  the  government.  United  States  v. 
Burr,  25  Fed.  Cas.  No.  14,692d. 

61.  Fla. — ^De  Soto  County  Comrs., 
r.  Howell,  51  Fla.  160,  40  So.  102.  Me. 
State  V.  Waters,  39  Me.  54.  Mass.— 
Com.  V.  Williams,  13  Mass.  501.  Wash. 
State  V.  Grimes,  7  Wash  445,  35  Pac. 
361.     Wis.- West  V.  State,  1   Wis.  209. 

[a]  In  Washington,  the  constitution 
guarantees  to  an  accused  person  the 
right  to  have  compulsory  process  to 
compel  the  attendance  of  witnesses  in 
Lis  own  behalf,  without  the  advance- 
ment of  money  or  fees  to  secure  this 
right.      State   v.   Grimes,   7   Wash.   445, 

35  Pac.  361. 

62.  Goldsby   v.   United   States,    160 
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U.  S.  70,  16  Sup.  Ct.  216,  40  L.  ed. 
343;  Pittman  v.  State,  61  Fla.  94,  41 
So.  385,  8  L.  R.  A.  (N.  S.)  509;  Jen- 
kins  V.  State,  31  Fla.  190,  12  So.  680. 
[a]  In  Iioulslana  the  defendant  is, 
by  statute,  allowed  compulsory  process 
for  six  witnesses  without  charge.  Pro- 
cess for  additional  witnesses  may  be 
had  at  his  own  expense.  State  v.  Na- 
thaniel, 52   La.   Ann.  558,  26  So.   1008. 

63.  Fla. — Pittman  v.  State,  51  Fla. 
94,  41  So.  385,  8  L.  R.  A.  (N.  S.)  509. 
Idaho. — State  v.  Godard,  4  Idaho  750, 
44  Pac.  643.  Wash.— State  v.  Graves, 
13  Wash.  485,  53  Pac.  376;  State  V. 
Grimes,  7  Wash.  445,  35  Pac.  361. 

See  State  v.  O'Brien,  18  Mlont.  1,  43 
Pac.  1091,  44  Pac.  399. 

64.  United  States  v.  Burr,  2  Wheel 
Cr.  Cas.  573,  25  Fed.  Cas.  No.  14,692, 
per  Marshall,  C.  J.  But  see  State  v. 
Grimes,  7  Wash.  445,  35  Pac.  361,  hold- 
ing right  extends  to  trials  only,  not 
to  preliminary  examinations.  See  also 
Pittman  v.  State,  51  Fla.  94,  41  So. 
385,  8  L.  R.  A.  (N.  S.)  509,  holding  the 
federal  court  decision  is  not  in  point 
because  the  provision  of  the  federal 
constitution  does  not  apply  to  state 
courts. 

fa]  On  the  hearing  on  an  applicji- 
tlon  for  bail,  an  accused  is  entitled  to 
compulsory  process  to  secure  the  at- 
tendance of  witnesses.  State  v. 
Crocker,  5  Wyo.  385,  408,  40  Pac.  681. 

65.  See   the   title.   Subpoena." 
Power  of  justice  of  the  peace  to  1ft- 

sue   subpoenas,    see    18    Standard    Proc. 
52,  note  62;  24  Standard  Proc.  276. 
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testificandum,®^  or  by  an  order  of  court  for  that  purpose,®^  according 
to  the  practice  in  the  particular  jurisdiction. 

The  part}^  desiring  a  writ  of  habeas  corpus  ad  testificandum  should 
make  an  application  therefor,''*  on  oath,^^  showing  the  materiality  of 
the  testimony,'"  and  the  necessity  of  securing  the  attendance  of  the 


66,  TJ.  S.— In  re  Thaw,  166  Fed.  71, 
91  C.  C.  A.  657,  Ann.  Cas.  1915D,  1025; 
Ex  parte  Barnes,  1  Spr.  133,  2  Fed. 
Cas.  No.  1010.  HI.— People  v.  Kersten, 
269  111.  597,  109  N.  E.  1012;  Van  Vlis- 
singen  v.  Van  Vlissingen,  173  111.  App. 
124.  See  People  v.  Turney,  273  111. 
546,  113  N.  E.  105.  Ky.— Hayden  v. 
Com.,  140  Ky.  634,  131  S.  W.  521; 
Hancock  v.  Parker,  100  Ky.  143,  37 
S.  W.  594.  Mo. — Ex  parte  Marmaduke 
91  Mo.  228,  4  S.  W.  91,  60  Am.  Rep. 
250.  N.  Y. — People  v.  Sebring,  14 
Misc.  31,  35  N.  Y.  Supp.  237,  9  N.  Y. 
Crim.  545,  69  N.  Y.  St.  612.  Vt.— See 
Mattocks  r.  Bellamy,  8  Vt.  463.  Eng. 
Rex  V.  Barbage,  8  Burr.  1440;  Rex  v. 
Roddam,  2  Cowp.  672;  Browne  f.  Gis- 
borne,  2  Dow.  (N.  S.)  963;  Graham  f. 
Glover,  5  El.  &  Bl.  o91,  25  L.  J.  Q. 
B.  10,  2  Jur.   (N.  S.)   160,  4  W.  R.  25. 

See  Crosby  v.  Potts,  8  Ga.  App.  463, 
69  S.  E.  582.  Bac.  Abr.  title,  Habeas 
Corpus. 

\:i]  This  writ  is  not  the  high  pre- 
rogative writ  of  habeas  corpus,  whose 
great  object  is  the  deliverance  from 
unlawful  imprisonment.  In  re  Thaw, 
166  Fed.  71.  91  C.  0.  A.  657,  Ann. 
Cas.    1915D,    1025. 

fbl  Power  to  issue  the  writ  is  In- 
herent in  trial  courts.  People  f.  Se- 
bring, 14  Misc.  31,  35  N.  Y.  Supp.  237, 
9  N.  Y.  Crim.  545,  69  N.  Y.  St.  612. 

[c]  To  testify  before  the  grand 
jury,  the  writ  mav  issue.  People  v. 
vSebring,  14  Misc.  '31,  .35  N.  Y.  Supp. 
237,  9  N.  Y.  Crim.  545,  69  N.  Y.  St. 
612. 

[d]  The  attendance  of  a  prisoner 
In  execution  upon  a  capias  satisfacien- 
dum iii.'iv  bo  f)litainpil  bv  this  writ. 
Wattl.H  v.  Marsh,  5  Cow.  (N.  Y.)  176; 
Hassam  v.  GrifTin,  18  Johns.  (N.  Y.) 
48,  9  Am.  Dof.    184. 

[e]  A  witness  in  the  insane  asylum 
mav  be  broiij,'lit  in  })v  this  writ.  In  ro 
Thaw,  166  Fed.  71,' 91  C.  C.  A.  657, 
Ann.  Cas.  1915D,   1025. 

ff]  A  witness  under  a  sentence  of 
death  may  \)o  prndiifcd  ;it  the  instance 
of  the  stat(!,  tlioiiu'Ii  statute  forbids 
the  iasuauco  of  the  writ  in  such  case 


in  favor  of  parties  to  a  suit.  Such 
statute  does  not  apply  to  the  govern- 
ment. Ex  parte  Harris,  73  N.  C.  65; 
State  V.  Adair,  68  N.  C.  68. 

[g]  A  party  to  an  action  who  Is  in 
prison  may  petition  for  the  writ,  as  it 
is  impossible  for  him  to  be  present  at 
the  trial  without  the  aid  of  the  court. 
Van  Vlissingen  v.  Van  Vlissingen,  173 
111.    App.    124. 

[h]  The  effect  of  the  issuance  of 
the  writ  is  not  to  take  the  prisoner 
out  of  the  custody  of  the  officer  in 
whose  custody  he  is,  and  the  court  has 
no  power  to  enter  an  order  taking 
the  prisoner  from  the  custody  of  the 
warden  and  placing  him  in  the  cus- 
tody of  the  sheriff.  People  v.  Kersten, 
269   111.  597,   109   N.   E.   1012. 

Competency  of  convicts  as  witnesses, 
see  3   Ency.  of  Ev.  203. 

Mandamus  to  compel  issuance  of 
writ,  see  19  Standard  Proc.  206,  note 
25. 

67.  People  v.  Puttman,  129  Cal.  258, 
61  Pac.  961;  People  r.  Willard,  92  Cal. 
482,  28  Pac.  585;  Willard  r.  Superior 
Court,  82  Cal.  456,  22  Pac.  1120;  Ro- 
berts V.   State,  72  Ga.  673. 

[a]  The  order  is  exactly  equivalent 
to  the  writ  of  habeas  corpus  ad  testi- 
ficandum. People  V.  Willard,  92  Cal. 
482,  28  Pac.  585. 

[b]  Though  there  is  no  statutory 
authority  for  the  order,  the  prisoner 
when  brought  into  court,  cannot  re- 
fuse to  testify,  and  may  be  punished 
for  contempt  for  his  refusal.  Williams 
r.  State,  125  Ark.  287,  188  S.  W.  826, 
L.   R.   A.   1917B,  586. 

68.  People  v.  Willard,  92  Cal.  482, 
28  Pac.  .585;  TIayden  r.  Com.,  140  Kv. 
634,  131  S.  W.  521;  3  Bacon's  Abr.  510. 
Compare  Roberts  v.  State,  72  Ga.  673, 
when  the  statute  provides  that  u  for- 
mal   ai)f>licatioii    is    not    iiocrssary. 

[a]  Previous  notice  to  the  state  ia 
perhaps  unnecessary.  People  i;.  Wil- 
lard,  92   Cal.   482,  28   Pac.  585. 

69.  Maxwell   v.   Rivea,    11    Nov.  213. 

70.  Peojde  v.  Willard,  92  Cal.  482, 
28  Pac.  585;  Pcoi)lc  v.  Townscnd,  28 
Cal.    App.   204,   151    Pac.   745. 
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prisoner  ns  a  M'itnoss."^  Tlie  application  may  he  made  to  a  judgo 
at  c'liainbors.'-  Vnlcss  statute  authorizes  the  writ  or  order  as  a  mr«itter  of 
course,"^  the  application  is  addressed  to  the  discretion  of  the  court.^* 

Form  of  the  Writ.  — A  writ  of  habeas  corpus  ad  testificandum  is  di- 
rected to  the  eustotiian  of  the  witness/''  and  commands  him  to  ))ring 
the  prisoner  into  court  to  testify.^" 

Quashing  Writ.  —  A  writ  of  habeas  corpus  ad  testificandum  may  be 
quasheil  in  accordance  with  the  general  rules,''^ 

C.  Secirity  fou  ArrEARANCE.  —  In  many,  if  not  all  of  the  states, 
power  is  conferred  by  statute  upon  committing  magistrates,  to  recpiiro 
material  witnesses  for  the  prosecution  and  for  the  accused  to  give  un- 
dertakings, with  and  without  security,  binding  them  to  appear  and 
testify  at  the  trial,"  and  to  commit  them  if  they  refuse  to  comply  with 


[a]  Showing. — But  a  mere  assertion 
that  the  person  named  is  a  material 
witness  for  the  defense  is  insufhcient. 
There  must  be  an  affidavit,  or  at  least 
some  statement  by  counsel  suggesting 
some  facts  to  which  the  witness  would 
testify.  People  v.  Townsend,  28  Cal, 
App.  204,  151  Pac.  745. 

71.  People  V.  Willard,  92  Cal.  482, 
28   Pac.  585. 

72.  Wattles  v.  Marsh,  5  Cow,  (N. 
Y.)  176;  Hassan,  v.  Griffin,  18  Johns. 
(N.  Y.)   48,  9  Am.  Dec.  184. 

[a]  Whether  a  judge  of  the  United 
States  can  issue  a  writ  of  habeas  cor- 
pus ad  testificandum  in  vacation, 
query.  Ex  parte  Barnes,  1  Spr.  133, 
2  Fed.  Cas.  No.  1010. 

73.  See   the  statutes. 

74.  U.  S.— In  re  Thaw,  166  Fed.  71, 
75,  91  C.  C.  A.  657,  Ann.  Cas.  1915D, 
1025.  Cal.— People  v.  Puttman,  129 
Cal.  258,  61  Pac.  961;  People  r.  Wil- 
lard, 92  Cal.  482,  28  Pac.  585;  Willard 
r.  Superior  Court,  82  Cal.  456,  22  Pac. 
1120.  111. — Van  Vlessingen-  v.  Van 
Vlissingen,    17;'.    111.   App.    124. 

[a]  By  mandamus,  the  discretion  of 
the  court  cannot  be  controlled.  Wil- 
lard V.  Superior  Court,  82  Cal.  456,  22 
Pac.    1120. 

[b]  Error  Without  Prejudice. — 
When  the  accused  is  allowed  to  take 
the  deposition  of  the  witness,  a  refu- 
sal of  his  application  is  not  prejudi- 
cial. People  V.  Puttman,  129  Cal.  258, 
61   Pac.  961. 

75.  In  re  Thaw,  166  Fed.  71,  91  C. 
C.   A.  657,  Ann.   Cas.   1915D,   1025. 

76.  In  re  Thaw,  166  Fed.  71,  91  C. 
C.   A.   657,  Ann.   Cas.   1915D,  1025. 

[a]     Form  of  writ,  sec  In  re  Thaw, 
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166  Fed.  71,  91  C.  C.  A.  657,  Ann.  Cas. 
1915D,   1025. 

fb]  The  omission  in  the  writ  of  the 
words  "to  testify"  is  not  material. 
Wattles  V.  Marsh,  5  Cow.   (N.  Y.)   176. 

77.  In  re  Thaw,  166  Fed.  71,  91  C. 
C.    A.  657,  Ann.   Cas.   1915D,   1025. 

Quashing  habeas  corpus  generally, 
see  10   Standard   Proc.   928. 

[a]  By  What  Judge. — Where  the 
petition  for  the  writ  is  not  addressed 
to  any  particular  judge,  but  prays  that 
a  witness  be  brought  before  the  court, 
any  judge  of  that  court  may  enter- 
tain a  motion  to  quash  the  writ.  In 
re  Thaw,  IGG  Fed.  71,  91  C.  C.  A.  657, 
Ann.   Cas.   19151),    1025. 

[b]  Who  May  Object. — Only  the 
warden  can  object  that  the  writ  is 
wrongfully  issued.  People  v.  Sebring, 
14  Misc.  31,  35  N.  Y.  Supp.  237,  9  N. 
Y.  Crim.  545,  69  N.  Y.  St.  612. 

78.  U.  S.— Uoiited  States  v.  Lloyd, 
4  Blatehf.  427,  26  Fed  Cas.  No.  15,614; 
United  States  v.  Burling,  4  Biss.  509, 
25  Fed.  Cas.  No.  15,010.  Ala.— State 
V.  Calhoun,  99  Ala.  279,  13  So.  425. 
Cal.— Ex  parte  Shaw,  61  Cal.  58;  Peo- 
ple V.  Lee,  49  Cal.  37.  Ga. — Crosby  v. 
Potts,  8  Ga.  App.  463,  69  S.  E.  582. 
Ind. — Clayborn  v.  Tompkins,  141  Ind, 
19,  40  N.  E.  121.  la.— Comfort  v.  Kit- 
tle, 81  Iowa  179,  46  N.  W.  988;  Mark- 
well  r.  Warren,  53  Iowa  422,  5  N.  W. 
570.  Kan. — In  re  Petrie,  1  Kan.  App. 
184,  40  Pac.  118.  Ky.— See  Bickley 
V.  Com.,  2  J.  J.  Marsh,  572,  574,  a 
magistrate  may  recognize  witnesses, 
but  "nothing  is  said  about  requiring 
security  of  them."  Md. — Hall  v. 
Somerset  Co.,  82  Md.  618,  34  Atl.  771, 
51  Am.  St.  Rep.  484,  32  L.  R.  A.  449. 
Mictu— iln  re  Lewellen,  104  Mich.  318, 
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the  order  of  the  mag^istrate/^  or  to  examine  them  conditionally  if  un- 
able to  proem'e  sureties.*''  So  also  in  criminal  prosecutions,  power  to  re- 
quire witnesses  to  give  personal  recognizances  for  their  appearance 
is  frequently  conferred  upon  trial  courts,  either  in  general  terms,'* 


62  N.  W.  554;  Guenther  v.  WMtcacre, 
24  Mich.  504.  Minn. — State  r.  Grace, 
18  Minn.  398.  N.  H.— Ex  parte  Mitch- 
ell, 17  N.  H.  oOl.  N.  H.— People  ei 
rel.  Bolt  V.  Society  for  Prevention  of 
Cruelty  to  Children,  48  Misc.  175,  95 
N.  Y.  Supp.  250;  People  ex  rel.  Troy 
17.  Pettit,  19  Misc.  280,  44  N.  Y.  Supp. 
256,  12  N.  Y.  Crim.  284.  N.  C— State 
V.  Edney,  20  N.  C.  513.  Okla.— Little 
V.  Ter.,  28  Okla.  467,  114  Pae.  699, 
Ann.  Cas.  1912D,  337,  note.  Vt.— 
State  Treasurer  r.  Woodward,  7  Vt. 
529.  Eng.— Evans  v.  Eees,  12  Ad.  & 
El.  55,  40  E.  C.  L.  37;  Bennet  v.  Wat- 
son, 3  M.  &  S.  1,  15  R.  R.  373,  105 
Eng.  Reprint  512. 

[a]  The  discretion  (1)  of  the  court 
as  to  whether  security  shall  be  re- 
quired must  be  a  sound  legal  discre- 
tion. And  a  witness  unable  to  furnish 
a  recognizance  with  security  but  wil- 
ling to  enter  into  his  own  recogniz- 
ance, cannot  be  committed  unless  he 
intends  to  leave  the  state  or  otherwise 
evade  his  obligation  to  testify.  State 
V.  Grace,  18  Minn.  398.  See  also  Evans 
V.  Rees,  4  P.  &  D.  32,  12  Ad.  &  El.  55, 
10  E.  C.  L.  91,  4  .Tur.  1032.  So  also, 
(2)  if  committed,  the  witness  may  be 
discharged  on  his  personal  recogniz- 
ance where  he  shows  that  the  im- 
prisonment is  hazardous  to  his  health, 
and  that  he  does  not  intend  to  avoid 
service  of  subpoena.  United  States  V. 
Lloyd,  14  Blatchf.  427,  26  Fed.  Cas. 
No.  15,614.  (3)  Where  a  married  wo- 
man's personal  recognizance  is  unen- 
forceable because  of  her  disability,  she 
may  be  committed  if  she  refuses  to  ob- 
tain sureties  for  her  appearance.  Ben- 
net  V.  Watson,  3  M.  &  S.  1,  105  Eng. 
Reprint  512.  In  some  states,  liowovcr, 
(4)  it  is  provided  tliat  the  recognizance 
of  a  married  woman  or  minor  shall  be 
valid  notwithstanding  such  disability. 
See  the  statutes  generally  and  particu- 
larly Minn.  Gen.  St.   l!tl':{,   8   90.HG. 

fbl  Return  or  Certification. — fl) 
Statutes  HometimeH  r('(|iiirp  all  [irelim- 
inary  examinations  be  returned  or  cer- 
tified to  the  court  at  which  the  de- 
fendant is  required  to  appear.  See 
21  Standard  Proc.  521.     This  includes 


(2)  the  security  for  the  appearance  of 
witnesses.  State  v.  Edney,  20  N.  C. 
513;  Foat  v.  State,  28  Tex.  App.  627, 
13  S.  W.  867. 

[c]  It  is  presumed  that  the  recog- 
nizance was  regularly  taken.  State 
Treasurer  v.  Woodward,  7  Vt.  529. 

[d]  Cash  bail  cannot  be  accepted 
by  a  police  justice  in  the  absence  of 
statutory  authority,  as  he  has  only 
such  jurisdiction  as  is  specially  con- 
ferred. McNamara  v.  Wallace,  97  App. 
Div.    76,   89   N.   Y.   Supp.   591. 

As  to  enforcement  of  undertakings 
generally,  see  the  title,  "Undertak- 
ings." 

79.  Kan. — In  re  Petrie.  1  Kan.  App. 
184,  40  Pae.  118.  Md.— Hall  v.  Somer- 
set Co.,  82  Md.  618, '34  Atl.  771,  51 
Am.  St.  Rep.  484,  32  L.  R.  A.  449. 
N.  Y. — 'People  ex  rel.  Bolt  v.  Society 
for  Prevention  of  Cruelty  to  Children, 
48  Misc.  175,  95  N.  Y.  Supp.  250.  Eng. 
Bennet  v.  Watson,  3  M.  &  S.  1,  105 
Eng.  Reprint  512. 

[a]     Purpose  of  Commitment. — The 

justice  does  not  commit  by  way  of 
punishment,  but  to  secure  the  appear- 
ance of  the  witness  so  that  crime  may 
not  go  unpunished.  Bennet  i?.  Watson,  3 
M.   &  S.   1,   105   Eng.   Repript  512. 

fb]  "Due  Process." — A  witness 
imprisoned  on  his  refusal  to  enter  into 
a  recognizance  for  his  appearance  is 
not  deprived  of  his  liberty  without 
due  process  of  law.  In,  re  Petrie,  1 
Kan.  App.  184,  40  Pae.  118.  .See  gen- 
erally the  title,  "Due  Process  of  Law." 

fc]  It  is  presumed  lliat  the  action 
of  the  magistrate  in  committing  a  wit- 
ness for  failure  to  give  security  for  his 
appearance  is  regular.  Markwell  v. 
Warren,  53  Iowa  422,  5  N.  W.  570. 

80.  See  the  statutes,  and  People  v. 
Lee,   49   Cal.   37. 

81.  See  U.  S.  Comp.  St.,  1916,  § 
1492,  Rev.  St.,  §  881;  Hem.  Miss.  Ann. 
Code,  1917,  §  2961;  Ex  parte  Sheppard, 
43  Tex.  CYim.  372,  66  S.  W.  304,  con- 
struing   st.'itntes. 

la]  The  prisoner  may  have  his  wit- 
nesses bound  in  recognizance  to  appear 
at  the  term  to  which  the  cause  ia  ad- 
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or  iu  certain  desij^natod  casos,  as  upon  a  conlinuancc"  or  ehanfrc  of 
vonuo.®*  Whothor  a  court  of  record  possesses  the  power  indcpenciently 
of  statute  is  in  doubt."'^  An  inferior  court,  however,  does  not  possess 
the  power  unless  it  is  expressly  eonferred.^° 

The  proceedinijr  to  bind   a   witness  over  to  appear  in  court  is  sum- 


journcd.  State  r.  Zollors,  7  N.  J.  L. 
220. 

[h]  To  appear  before  the  grand 
jury,  the  court  may  require  a  witness 
to  enter  into  n  recognizance.  Gwync  f. 
State,  64  Miss.  324,  1  So.  237. 

[c]  Security. — When  the  taking  of 
a  recognizance  is  authorized,  an  under- 
taking with  6t*eurity  cannot  be  re- 
quired, la. — Comfort  v.  Kittle,  81  la. 
179,  46  N.  W.  988.  Kan.— State  f. 
Lane,  11  Kan.  458.  Ky.— Bickley  v. 
Com.,  2  J.  J.  Marsh.  572.  See  also 
Bates  V.  Kitehel,  160  Mich.  402,  125  N. 
W.   684. 

As  to  enforcement  of  recognizances 
generally,  see  the  title,  "Recogniz- 
ances and  Bail." 

82.  Clavborn  v.  Tompkins,  141  Ind. 
19,  40   X.  "E.   121. 

83.  Ind. — Clavborn  v.  Tompkins,  141 
Ind.  19,  40  X.  E.  121.  la.— Comfort  v. 
Kittle,  81  Iowa  179,  46  N.  W.  988. 
Tex.— Means  v.  State,  10  Tex.  App.  16, 
38   Am.  Eep.   640. 

84.  See  infra,  this  note. 

[a]  Cases  Considered. — (1)  In  Lit- 
tle V.  Ter.,  28  Okla.  467,  114  Pac.  699, 
Ann.  Cas.  1912D,  337,  note,  it  was  held 
that  the  power  to  bind  a  witness  by 
recognizance  to  appear  and  give  evi- 
dence in  a  criminal  case  cannot  be  ex- 
ercised in  the  absence  of  statutory  au- 
thority. (2)  This  view  is  supported 
by  Comfort  v.  Kittle,  81  Iowa  179,  46 
X.  W.  988  (where  it  is  said  "We  are 
not  aware  that  it  [the  power  to  bind 
a  witness  by  recognizance]  has  ever 
been  exercised  in  the  absence  of  stat- 
utory authority"),  and  (3)  by  Ex  parte 
Shaw,  61  Cal.  58,  where  it  was  held 
that  as  no  statute  conferred  the  power 
a  superior  court  could  not  commit  a 
witness  for  refusing  to  execute  an  un- 
dertaking to  appear  and  testify  at  a 
court  to  which  his  deposition  and  state- 
ments were  sent).  (4)  As  well  as  by 
the  cases  cited  supra  this  section  to 
the  effect  that  where  a  court  is  au- 
thorized to  bind  a  witness  over  by 
recognizance,  a  recognizance  with  se- 
curity cannot  be  taken.  (5)  On  the 
other  hand,   it   was   held   in   Crosby  v. 
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Totts,  8  Oa.  App.  463,  69  S.  E.  582, 
that  a  trial  court  has  inherent  power 
to  secure  the  presence  of  a  witness  and 
I)revent  him  from  leaving  the  jurisdic- 
tion of  the  court  prior  to  trial  and  to 
require  him  to  give  bail  for  'his  ap- 
pearance. The  court  in  arriving  at 
this  conclusion  said  in  part:  "We  be- 
lieve that  the  power  to  take  every 
adequate  means  to  compel  the  attend- 
ance of  witnesses  or  the  production 
of  testimony  inhered  in  the  courts  of 
the  common  law  *  *  *  since  the 
law  manifestly  intends  that  the  courts 
shall  have  adequate  power  to  compel 
the  performance  of  the  respective  du- 
ties falling  on  those  connected  in  any 
wise  with  the  case,  it  may,  where  the 
exigencies  so  require,  cause  a  witness 
to  be  held  in  custody,  and  in  jail  if 
need  be,  unless  he  gives  reasonable 
bail  for  his  appearance  at  the  trial." 
The  remedy  is  a  harsh  one  and  im- 
prisonment in  default  of  a  bond  should 
not  be  ordered  except  from  grave  nec- 
essity, as  where  there  is  strong  likli- 
hood  that  unless  a  material  witness 
"is  not  restrained  by  confinement  or 
bond  he  will  violate  the  mandates  of 
tlie  subpoena  and  flee  the  limits  of  the 
state."  (6)  So  also  in  Bickley  r.  Com. 
2  J.  J.  Marsh.  (Ky.)  572,  574,  the  re- 
viewing court,  while  denying  power  of 
a  circuit  court  to  compel  witnesses  to 
enter  into  recognizances  with  surety, 
and  on  their  failure  to  commit  them  to 
jail,  says  that  it  does  not  question  the 
power  of  circuit  courts  to  require  of  a 
witness    a    personal    recognizance. 

85.  Clavborn  v.  Tompkins,  141  Tnd. 
19,  40  N.  E.  121. 

[a]  Justice  of  the  Peace. — Only  in 
the  cases  in  wliich  the  statute  author- 
izes it,  can  a  justice  of  the  peace  bind 
a  witness  by  recognizance  to  appear 
and  testify.  Clavborn  v.  Tompkins,  141 
Ind.  19,  40  N.  E.  121.  See  also  Bates 
r.  Kitehel.  160  Mich.  402,  125  N.  W. 
684,  holding  that  under  the  statute  a 
justice  of  the  peace  can  require  per- 
sonal recognizances  only  and  cannot 
commit  a  witness  who  refuses  to  enter 
into  such  recognizance. 
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mary,^^  and  no  notice  or  hearing  is  essential  to  an  order  requiring  a 
witness  to  give  security  for  his  appearance.^"  But  the  witness  must  be 
given  a  hearing  and  an  opportunity  to  be  heard  before  conmiitiuent.^^ 

Form  and  Requisites  of  Security.  —  The  security  for  the  appearance 
of  a  witness  should  conform  to  the  general  rules  governing  securities.®^ 

Compliance  With  Security.  —  The  witness  binds  himself  to  appear  at 
the  term  of  court  specified  in  his  security,  but  at  no  succeeding 
terms.^*^ 

D.  Attachment.  —  1.  In  General.  —  The  attendance  of  a  witness 
who  has  disregarded  a  subpoena  duly  served  upon  him,°^  or  failed  to 


86.  Comfort  v.  Kittle,  81  Iowa  179, 
46  N.  W.  988. 

87.  Comfort  v.  Kittle,  81  Iowa  179, 
46   N.  W.  988. 

[a]  At  Chambers. — An  order  re- 
quiring security  may  be  made  at  cham- 
bers. Comfort  v.  Kittle,  81  Iowa  179, 
46  N.   W.   988. 

88.  In  re  Lewellen,  104  Mich.  318, 
62  N.  W.  554. 

89.  See  the  titles,  "Recognizances 
and  Bail ; "    "  Undertakings. ' ' 

[a]  Form. —  (1)  A  recognizance 
must  contain  an  acknowledgment  of 
indebtedness  to  the  state,  and  mention 
the  ofifense  charged  against  the  de- 
fendant. People  'r.  Bundle,  6  Hill 
(N.  Y.)  506.  (2)  The  recognizance 
should  set  forth  the  constituent  ele- 
ments of  offenses,  such  as  extortion, 
which  are  not  offenses  eo  nomine. 
Johnson  v.  State,  38  Tex.  Crim.  26,  40 
S.  W.  982. 

[b]  The  addition  of  words  merely 
declaring  the  legal  effect  of  the  lan- 
guage of  Iht  statute  does  not  vitiate 
a  recognizance.  People  v.  Mills,  5 
Barb.   (X.  Y.)   511. 

[c]  Impossible  Date. — A  bond  re- 
quiring ajipearaiice  at  an  impossible 
date — one  anterior  to  the  date  of  the 
execution  of  the  bond —  is  not  a  legal 
obligation.  Mackcv  r.  State,  38  Tex. 
Crim.  24.  40   S.   W." '.C^^. 

As  to  necessity  for  security,  see 
supra   this   section. 

90.  United  States  v.  Butler,  1 
Cranch  C.  C.  422,  25  Fed.  Cas.  No.  14,- 
698.  See  alsoi  Com.  r.  Stephens,  8  Ky. 
L.    Rep.    61. 

91.  U.  S.— United  States  v.  Cald- 
■well,  2  Dall.  :!:{3,  1  L.  ed.  404.  25  Fed. 
Caa.  No.  14,708;  Ex  parte  Hoelker,  1 
Spr.  276,  20  Fed.  Cas.  No.  1 1,995;  Ex 
parte  Humphrey,  2  Hlatchf.  228.  12 
Fed.  Cas.  No.  6,867;  Hodgson  v.  Butts, 
1  Cranch   C.  C.  447,   12  Fed.  Cas.  No. 


6,563;  Ex  parte  Beebees,  2  Wall.  Jr. 
127,  3  Fed.  Cas.  No.  1,220;  Ala.— Bush 
V.  State,  168  Ala.  77,  81,  53  So.  266; 
Thomas  v.  State,  15  Ala.  App.  408,  73 
So.  558.  Ark.— St.  Louis  &  S.  F.  R. 
Co.  v.  Kilpatrick,  67  Ark.  47,  64  S. 
W.  971;  Graham  v.  State,  50  Ark.  161, 
6  S.  W.  721.  Fla.— Green  v.  State,  17 
Fla.  669.  Ky.— Robinson  v.  Com.,  178 
Ky.  557,  199  S.  W.  28.  La.— See  State 
r.  Sinigal,  138  La.  '469,  70  So.  478 
Mass. — Com.  v.  Buzzell,  16  Pick.  153: 
Com.  V.  Carter,  11  Pick.  277.  Mo 
State  V.  Olds,  217  Mo.  305,  116  S.  W 
lOSO:  State  ;;.  Hopper,  71  Mo.  425 
N.  H.-TState  v.  Tebbetts,  54  N.  H 
240.  N.  J.— State  v.  Trumbull,  4  N 
J.  L.  139.  N.  Y.— Bobbins  v.  Gor 
ham,  25  N.  Y.  588;  Courtney  v.  Baker, 
3  Denio  27;  People  v.  Vermilvea,  7 
Cow.  108;  People  r.  Vail,  2  Cow.  623, 
N.  C— Bradley  Fertilizer  Co.  v.  Tay- 
lor, 112  N.  C.  141,  17  S.  E.  69.  Pa- 
Knight's  Lessee  v.  Pechen,  1  Yeates 
18.  R.  I.— Holden  v.'  Shove,  1  R.  L 
287.  S.  C— See  State  v.  Waring,  109 
S.  C.  52,  95  S.  E.  143.  Tex.— Scott 
r.  State,  79  Tex.  Crim.  474,  185  S.  W 
994;  Holland  v.  Riggs,  53  Tex.  Civ 
App.  367,  116  S.  w:  167.  Eng.— Eei 
r.  Ring,  8  T.  R.  585,  5  R.  R.  478.  Can 
Johnson  v.  Williston,  7  N.  Brunsw.  171 

fa]  A  surrogate  has  no  power  to 
issue  an  attachment  against  a  default 
ing  witness  to  bring  him  up  to  testify 
Perry  r.  Mitchell,  5  Dcnio  (N.  Y.) 
537. 

\h]  A  Party  May  Be  Attached. 
Holland  r.  K'iggs,  53  Tex.  Civ.  App 
367,    116   S.    W.    167. 

As  to  manner  of  serving  subpoena, 
sec  tli(>   title   "Subpoena." 

Tendering  fees  on  service  of  sub- 
poena,  see    infra,  VIIT,   A. 

Duty  to  attach  witness  as  affecting 
right  to  continuance,  see  5  Standard 
Proc.  458. 
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appear  pursuant  to  a  rccojxnizauce  to  socnro  his  appearance,"-  nviy  be 
enforced  by  atta^-hnient.  Statutes  sometimes  authorize  attachments  for 
witnesses  in  other  eases  also."'  A  person  accused  of  criuu'  is  entitled 
to  hav(>  an  attachment  issue."^  but  only  when  the  circumstances  and 
conditions  are  such  as  to  call  for  the  writ."' 

An  appUcation  in  writintr,""  by  the  party  that  subpoened  the  wit- 
ness,"^ is  necessary."^ 

2.  Necessity  for  and  Sufficiency  of  Service.  —  To  warrant  an  at- 
tachment for  an  absent  witness  not  bound  over  to  appear  and  testify,  it 
must  be  sho\ni,  unless  statute  provides  otherwise,""  that  he  has  been 
properly  sum;moned  or  served  with  a  subpoena,^  and  in  cases  where  a 
payment  or  tender  of  fees  is  required,  that  his  fees  have  been,  paid  or 
tendered,-  or  that  he  has  waived  legal  service.^ 

13.  Discretion  of  Court.  —  Wliere  a  witness  who  has  been  sub- 
poenaed shows  no  disposition  to  treat  the  process  of  the  court  with 
contempt,  the  issuance  of  an  attachment  to  com.pel  his  attendance  is 
always  a  matter  of  discretion,^  and  may  be  refused  on  failure  to  show 


92.  State   r.  Hopper,  71    Mo.  425. 
As   to   security   for   attendance,    see 

supra,  III,  C. 

93.  See   the   statute. 

[a]  In  Texas,  it  is  provided  that 
an  attachment  for  a  witness  about  to 
leave  the  county  of  the  prosecution 
may  be  issued,  whether  or  not  he  has 
disobeyed  a  subpoena.  This  statute 
mifst  be  construed  in  pari  materia 
with  other  statutes  respecting  the  at- 
tendance of  witnesses.  And  when  the 
witness  is  brought  before  the  court 
he  may  be  required  to  enter  into  a 
personal  recognizance,  if  unable  to 
give  security  for  his  attendance.  Ex 
parte  Sheppard,  43  Tex.  Crim.  372,  66 
S.  W.   304. 

94.  Ala. — Thomas  v.  State,  15  Ala. 
App.  408,  73  So.  558,  Fla,— Green  v. 
State,  17  Fla.  669.  La,— State  v. 
Stewart.   117   La.  476,   486,  41   So.   798. 

Attachment  as  compulsory  process 
within  meaning  of  constitution,  see 
Bupra,   II,   A. 

[a]  If  defendant's  witnesses  fail 
to  appear  pursuant  to  subpoena,  he  is 
entitled  to  process  of  the  court  to 
compel  their  attendance,  and  a  rea- 
sonable time  should  be  given  him  for 
making  the  necessary  proof  as  a  basis 
for  attachment.  Green  v.  State,  17 
Fla.  669,  679. 

95.  State  v.  Stewart,  117  La.  476, 
41  So.  798. 

96.  See  Scott  v.  State,  79  Tex. 
Crim.   474,  185  S.   W.  994. 

97.  Thomas   r.    State,   15    Ala.    App. 
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408,   73   So.   558;   Beaulieu   v.  Parsons, 
2  Minn.  37. 

98,  State  v.  Olds,  217  Mo.  305,  116 
S.  W.  1080. 

99.  See  the  statutes,  and  supra.  III, 
D,    1. 

1.  U.  S,— United  States  v.  Caldwell, 
2  Call.  333,  1  L.  ed.  404,  25  Fed.  Caa. 
No.  14,708.  Ala.— Thomas  v.  State,  15 
Ala.  App.  408,  73  So.  558.  Ark.— St, 
Louis  &  S.  F.  R.  Co.  v.  Kilpatriek,  67 
Ark,  47,  54  S.  W.  471.  Ky.— Robin- 
son V.  Com.,  178  Ky.  557,  199  S.  W. 
28.  La. — State  v.  Johnson,  41  La, 
Ann.  574,  7  So.  670;  State  v.  Alle- 
mand,  25  La.  Ann.  525.  N,  J,— State 
r.  Trumbull,  4  N.  J.  L.  13<>.  Pa.— Trim- 
ble, Sides  &  Co.  v.  Mulhollen,  8  Pa. 
Dist.  441.  Tex, — Cline  v.  State,  34 
Tex.  Crim.  415,  31  S.  W.  175;  Tooney 
V.  State,  5  Tex,  App.   163, 

2.  Beaulieu  r.  Parsons,  2  Minn.  37, 
As  to  prepayment  of  witness'   fees, 

see   infra,   VIII,   A. 

3.  Feree  v.  Strome,  1  Yeates  (Pa,) 
303. 

4.  TT,  S.— Ex  parte  Beebees,  2  Wall. 
.Jr.  127,  3  Fed.  Cas.  No.  1,220.  Ala. 
Wallace  v.  North  Alabama  Traction 
Co.,  145  Ala.  682,  40  So.  89;  Martin 
V.  State,  125  Ala.  64,  28  So.  92;  Davis 
r.  State,  92  Ala.  20,  9  So.  616.  Cal. 
People  V.  Marseiler,  70  Cal.  98,  11  Pac. 
503.  lU.— Iluffer  v.  Viskovsky,  62  111. 
App.  94.  Mass. — Barrus  v.  Phaneuf, 
166  Mass.  123,  44  N.  E.  141,  32  L.  R. 
A.    619.      N.    Y.— Stephens    v.    People, 
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its  propriety  and  necessity.^  Before  issuing  it,  the  court  must  gen- 
erally be  satisfied  that  the  testimony  expected  from  the  ^^^tness  is 
material,®  that  the  failure  to  attend  is'  without  reasonable  excuse,^  and 
that  the  •s\Titness  is  within  easy  or  immediate  reach.®  The  writ  may 
be  denied  where  it  appears  that  the  testimony  expected  from]  the  wit- 
ness is  cumulative  merely,^  or  where  the  witness  is  incompetent  to 
testify,^"  or  the  testimony  expected  from  him  is  inadmissible,"  or  if 
the  witness  is  an  official  exempt  from  service  of  such  process.^-  The 
writ  may  also  be  denied  if  the  witness  is  sick  and  unable  to  attend 
court,^^  or  where  a  member  of  his  family  is  dangerously  ill,^*  or  where 
it  would  cause  great  hardship  and  injury  to  the  business  of  the  wit- 
ness,^^  or  if  the  application  is  too  long  delayed.^®  So  also  the  court 
will  not  compel  the  attendance  of  an  interpreter,"  or  an  expert,^®  un- 
less in  case  of  necessity.^^ 


19  N.  Y.  549.     Wis.— West  f.  State,  1 
Wis.  209. 

[a]  It  is  error  to  refuse  compul- 
sory process  ■when  it  is  shown  that  the 
missing  witness  was  properly  sum- 
moned two  weeks  before  the  trial,  is 
a  material  witness,  and  is  within  the 
court's  jurisdiction.  Thomas  v.  State, 
15  Ala.   App.  408,  73   So.  558. 

5.  Childress  v.  State,  86  Ala.  77, 
84,  5  So.  775;  Scott  v.  State,  79  Tex. 
Crim.   474,  185  S.  W.  994. 

[a]  Want  of  due  diligence  to  se- 
cure the  witness'  attendance.  State  v. 
Johnson,   41   La.   Ann.   574,    7   So.   670. 

6.  Cal. — People  v.  Marseiler,  70  Cal. 
98,  11  Pac.  503.  La.— State  v.  John- 
son, 41  La.  Ann.  574,  7  So.  670;  but 
see  Southward  if.  Bowie,  9  Mart.  (N. 
S.)  151.  Mass.— Barrus  V.  Phaneuf, 
166  Mass.  12.'},  44  N.  E.  141,  32  L.  R. 
A.  619.  Tex.— Dallas  v.  Lentz  (Tex. 
Civ.  Appv),  81  S-.  W.  55.  Eng.— Scholes 
V.  Hilton,  10  M.  &  W.  15,  2  D.  (N.  S.) 
229,  11  L.  J.  Bk.  332;  Dicas  v.  Law- 
son,  1  C.  M.  &  R.  934,  3  D.  P.  0.  427, 
5  Tyr.  235,  4.  L.  J.  Ex.  80. 

7.  United  States  v.  Cooper,  4  Dall. 
341,  1  L.  e3.  859,  25  Fed.  Ca.s.  No. 
14,861;  Ex  parte  Bcebces,  2  Wall.  Jr. 
127,  3  Fed.  Cas.  No.  1,220;  Barrus  V. 
Phaneuf,  IGG  Mass.  123,  44  N.  E.  141, 
32   L.   R.   A.  619. 

8.  People  V.  Marseiler,  70  Cal.  98, 
11  Pac.  503;  State  v.  Johnson,  41  La. 
Ann.  574,  7  So.  670. 

9.  Ark.— St.  Louis  &  S.  F.  R.  Co.  r. 
Kilpatrirk,  67  Ark.  47,  54  S.  W.  971. 
La. — StJitn  r.  Johnson,  41  La.  Ann.  574, 
7  So.  670.  Tex.— fMinn  v.  State,  34 
Tex.  Crim.  415,  31   H.   W.   175. 

10.  United    States   v.    Barifield,    23 


Fed.   136.     See  In  re   Dillon,   7   Sawy. 
561,   7  Fed.  Cas.  No.  3,914. 

11.  State  V.  Berger  (Iowa),  90  N. 
W.  621. 

12.  In  re  Dillon,  7  Sawy.  561,  7  Fed. 
Cas.  No.  3,914.  See  also  Republica 
V.  Duane,  4  Yeates  (Pa.)   347. 

13.  Ala.— Terry  v.  State,  120  Ala. 
2S6,  25  So.  176.  'ind.— Cutler  v.  State, 
42  Ind.  244.  Ind.  Ter. — Gardner  v. 
United  States,  5  Ind.  Ter.  150,  82  S. 
W.  704.  La.— State  v.  McCarthy,  43 
La.  Ann.  541,  9  So.  493.  Mo.— State 
V.  Hatfield,  72  Mo.  518.  N.  Y.— Jack- 
son V.  Perkins,  2  Wend.  308.  S.  C. 
State  V.  Waring,  109  S.  C.  52,  95  S. 
E.  143. 

[a]  Remedies. — In  such  case  the 
court  will  either  postpone  the  cause 
or  order  the  deposition  of  the  witness 
to  be  taken.  Ex  parte  Bccbees,  2  Wall. 
Jr.  127,  3  Fed.  Cas.  No.  1,220. 

14.  Ex  parte  Beebees,  2  Wall.  jrr. 
127,  3  Fed.  Cas.  No.  1,220. 

15.  Ex  parte  Beebees,  2  Wall.  Jr. 
127,  3  Fed.  Cas.  No.  1,220. 

16.  See   infra,   this   note. 

[a]  At  the  conclusion  of  the  testi- 
mony, it  is  discretionary  with  the 
court  whether  to  grant  an  application 
for  an  attachment  to  bring  in  a  wit- 
ness. Stephens  t;.  People,  19  N.  Y. 
549,   571. 

[b]  Where  the  attachment  could 
not  have  been  served  during  the  term, 
an  attai-luiient  will  not  be  issued.  State 
V.  Hatfield,   72   Mo.  51 H. 

17.  Ex  parte  Roelker,  1  Spr.  276, 
20   Fed.   Cnn.   No.   11,995. 

18.  Ex  parte  Roelker,  1  Spr.  276, 
20    Fed.    Cas.    No.    11,995. 

19.  Ex    parte    Roelker,    1    Spr.    276, 
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4.  Proceedings.  —  A  party  dosiriiifj  an  attachment  to  procure  the 
nttondanco  of  an  aliscnt  witness,  should  make  a  proper  a|)plication 
therefor-"  statinsjr  tlie  facts  entitlintr  hiiu  to  the  writ.-^  Tt  has  hcen 
heUl.  however,  tliat  the  application  of  an  accused  in  a  criminal  caso 
need  not  recite  the  facts  expected  to  he  proved  hy  the  witui^ss,--  and 
it  need  not  he  supported  hy  an  affidavit  making  specific  eharj^es  against 
the  witness  as  for  contempt.-^ 

E.  Persons  Present  in  Court,  —  A  person  present  in  court  at  the 
time  of  the  trial  or  hearing  may,  without  process,  be  called  as  a  wit- 
ness in  the  matter  pending  hefore  the  court.-*  The  rule  extends  to 
parties  as  well  as  to  third  persons,-'"'  and  may  be  enforced  by  legislative 
committees.-" 

IV.  DISOBEDIENCE  TO  PROCESS,  HOW  PUNISHED.  — A. 
By  Contempt  Proceedings.  —  1.  In  General.  —  Courts  of  record 
have  inherent  power  to  punish  as  for  a  contempt  a  failure  or  refusal 
of  a  witness  to  appear  pursuant  to  subpoena  -^  of  the  court  duly  issued 


20   Fed.   Cas.    No.   11,995. 

20.  See  Scott  r.  State,  79  Tex. 
Crim.  474,  185  S.  W.  994.  holding  it 
not   error  to   deny   an   oral   application. 

21.  As  to  showing  required,  see 
supra.   III,   D,   3. 

22.  Moore  v.  State  (Tex.  Crim.),  33 
S.  W.  9S0. 

23.  Cutler  v.  State,  42  Ind.  244, 
in  which  the  court  in  referring  to  the 
holding  in  Whittem  v.  State,  36  Ind. 
196,  tliat  an  attachment  for  contempt 
cannot  be  issued  without  an  affidavit 
setting  forth  the  facts  showing  the 
contempt,  says:  "Our  ruling  in  that 
case  in  no  manner  changes  the  rules 
of  law  and  practice  as  to  attaching 
witnesses  for  a  failure  to  obey  the 
process   of   the   court." 

24.  U.  S.— Griggsby  Const.  Co.  v. 
Louisiana  &  X.  W.  R.  Co.,  123  Fed.  751. 
la. — Goodpaster  v.  Voris,  8  Iowa  334, 
74  Am.  Dec.  313.  La.— Leckie  v.  Scott, 
10  La.  412.  Mass. — Burnham  v.  Mot- 
rissey,  14  Gray  226.  N.  Y.— Hurd  v. 
Swan,  4  Denio  75.  Eng. — Rex  v.  Sad- 
ler, 4  Car.  &  P.  218,  19  E.  C.  L.  484 
(in  criminal  cases);  Blackburn  v.  Har- 
greave,  2  Lewin  C.  C.   259. 

[a]  But  see  Robins  v.  Carson,  2 
Ch.  Chamb.  (U.  C.)  343,  quoting  3  Ba- 
con's Abr.  508,  where  it  is  said  that 
if  a  man,  who  is  not  subpoenaed,  hap- 
pens to  be  in  court  during  a  trial,  he 
shall  not  be  forced  to  be  sworn  against 
his    will. 

[b]  Eeason  of  Rule. — The  object  of 
a  summons  is  only  to  give  the  witness 
notice    and    f-all    him    in.    If    he    is   al- 
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ready  in  court,  he  requires  no  further 
notice.  Goodpaster  v.  Voris,  8  Iowa 
334,   74  Am.  Dec.  313. 

25.  Conn. — 'Banks  v.  Connecticut  R. 
&  Lighting  Co.,  79  Conn.  116,  64  Atl. 
14.  la. — Goodpaster  v.  Voris,  8  Iowa 
334,  74  Am.  Dec.  313.  N.  H.— Whit- 
ney V.  Pierce,  40  N.  H.  114.  N.  C. 
See  Whitten  v.  Western  Union  Tel. 
Co.,  141  N.  C.  361,  54  S.  E.  289. 

26.  Burnham  v.  Morrissey,  14  Gray 
(Mass.)    226. 

27.  U.  S. — Carman  v.  Emerson,  71 
Fed.  264,  18  C.  C,  A.  38;  Voss  r.  Luke, 

1  -Cranch  C.  C.  331,  28  Fed  Cas.  No. 
17,014;  United  States  v.  Smith,  3 
Wheel.  Cr.  Cas.  100,  27  Fed.  Cas.  No. 
16,342.  Ala.— Woodward  v.  Purdy,  20 
Ala.  379.  Ark.— Williams  v.  State,  125 
Ark.  287,  188  S.  W.  826,  L.  R.  A. 
191 7B,  586;  Welsh  v.  Lloyd,  5  Ark. 
367.  Cal.— Penal  Code,  §1331;  Code 
Civ.  Proc.  §  1991;  Lezinsky  V.  Su- 
perior Court,  72  Cal.  510,  14  Pac.  104. 
Coim. — Noves  v.  Byxbee,  45  Conn.  382. 
111.- Chicacro  &  A.  R.  Co.  v.  Dunning, 
18  111.  494;  Brockman  v.  Aulger,  12 
Til.  277.  Ind.— Baldwin  v.  State,  126 
Tnd.  24,  25  N.  E.  820;  Wilson  r.  State, 
57  Ind.  71.  la. — State  r.  Archer,  48 
Town  310.  La. — Southward  r.  Bowie, 
5  Mart.  (N.  S.)  151.  Mass. — Barrus 
r.  Phaneuf,  166  Mass.  123,  44  N.  E. 
141,  32  L.  R.  A.  619;  Piper  v.  Pearson, 

2  Gray  120,  61  Am.  Dec.  438.  Neb. 
Iluckins  V.  State,  61  Neb.  871,  86  N. 
W.  485.  N.  H.— Burnham  v.  Stevens, 
:',?,  N.  TT.  247;  State  v.  Copp,  15  N.  TI. 
2i2.      N.   J.— State  v.    Trumbull,   4   N. 
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and  served  upon  him.     Federal  courts  have  this  power,^*  but  infer- 
ior tribunals  have  not,  according  to  some  authorities,  at  least;-^  unless 


J.  L.  139.  N.  Y.— Stephens  v.  People, 
19  N.  Y.  549;  People  ex  rel.  Baldwin 
17.  Miller,  9  Misc.  1,  29  N.  Y.  Supp. 
305,  59  N.  Y.  St.  702.  N.  C— Icehour 
V.  Martin,  44  N.  C.  478.  Okla.— In  re 
Abbott,  7  Okla.  78,  54  Pac.  319.  Pa. 
Eespublica  v.  Duane,  4  Yeates  347; 
Com.  V.  Newton,  1  Grant  Cas.  453; 
Commonwealth  Title  Ins.  &  Tr.  Co.  v. 
Slack,  IS  Pa.  Co.  Ct.  593.  S.  C— Whit- 
tle f.  Saluda,  59  S.  C.  554,  556,  38  S. 
E.  168.  Va.— Morris  v.  Creel,  1  Va. 
'Cas.  (3  Va.)  333.  Wis.— Stuart  v.  Al- 
len, 45  Wis.  158;  Haight  v.  Lucia,  36 
Wis.    355. 

See  generally  the  title  "Contempt." 
As   to   inherent   power    of   courts   of 
record,   see   generally  5   Standard  Proc, 
368. 

[a"!  The  authority  to  command  the 
attendance  of  a  witness  implies  au- 
thority to  enforee  that  command  and 
punish  disobedience  to  it  as  a  eon- 
tempt.  Vo«s  V.  Luke,  1  Cranch  C. 
C.   331,   28   Fed.   Cas.'  No.   17,014. 

[b]  Distinctions  Between  Proceed- 
ings.— (1)  Proceedings  for  securing  the 
presence  of  a  witness  at  a  trial  by 
means  of  an  attachment  and  for  pun- 
ishing him  by  fine  are  distinct.  Rob- 
bins  v.^orham,  25  N.  J.  588.  (2)  Un- 
der a  statute  authorizing  a  court  to 
issue  an  attachment  to  compel  the  at- 
tr.ndance  of  witnesses  refusing  to  ap- 
pear pursuant  to  a  subpoena  bj'  a 
board  or  committee,  the  court  cannot 
[iin'ish  for  contempt.  It  can  merely  re- 
quire the  witness  to  appear.  In  re 
Superintendent  of  Poor,  6  App.  Div. 
144,   39   N.   Y.   Supp.   878. 

[c]  Di.sobedience  (1)  to  subpoena 
duces  tecum  rii;iy  be  punishod  as  a 
rontempt.  Mo. — -F^x  p.'irto  lirnwn,  7 
Mo.  App.  484.  N.  Y.— Holly  Mfg.  Co. 
V.  Venner,  74  Hun  4.')8,  20  N.  Y.  Supp. 
581,  57  N.  Y.'St.  230;  Mitchrll's  ("ase, 
12  Abb.  Pr.  249.  Tex.— Cullers  v. 
Birge  (Tex.  Civ.  App.),  34  S.  W.  986. 
Vt. — In  re  Consolidatcfl  Kendcring  Co., 
80  Vt.  5^,  66  Atl.  790),  provided  (2) 
there  is  a  showing  of  the  pertinency 
or  materiality  of  the  books  and  pa- 
pers designated  in  the  subpoena.  Peo 
pie  »;.  Ilointz,  167  111.  App.  55(1.  (:{) 
But  in  Columbia  Fire  Co.  No.  Five  v. 
Purcell,  25  La.  Ann.  283,  it  was  held 
that  the  penalty  for  disobedience  to  a 


subpoena  duces  tecum  is  not  impris- 
onment. The  consequence  of  disobedi- 
ence is  that  the  adverse  party  may 
ask  that  the  facts  in  his  affidavit  for 
the    subpoena   be    taken    as   proved. 

[d]  A  court  has  jurisdiction  to  fine 
a  foreign  corporation  doing  business 
in  the  state,  for  disobedience  to  a  sub- 
poena duces  tecum.  In  re  Consolidated 
Rendering   Co.,   80  Vt.  55.   66  Atl.   790. 

[e]  A  subpoena  issued  by  a  dis- 
trict attorney  is  a  mandate  of  the 
court  and  therefore  within  a  statute 
authorizing  punishment  of  a  wilful  dis- 
obedience to  a  lawful  mandate  of  a 
court  as  for  a  contempt.  People  ex 
rel.  Drake  v.  Andrews,  197  N.  Y.  53, 
90  N.  E.  347,  explaining  Sherwin  v. 
People,  100  N.  Y.  351,  3  N.  E.  465. 

[f]  It  Is  not  necessary  that  the 
witness  should  be  called  in  court,  if 
his  absence  can  be  clearly  shown  by 
other  means.  Goff  v.  Mills,  2  D.  & 
L.  (Eng.)  23,  13  L.  J.  Q.  B.  227,  8 
Jur.  758;  Barrow  v.  Humphreys,  3 
Barn.   &  A.  598,  5  E.  C.  L.  345. 

28,  United  States  v.  Tom  Wah,  160 
Fed.  207;  Morris  i\  Hassler,  23  Fed. 
581;  In  re  Ellerbe,  13  Fed.  530,  4  Mc- 
Crary  449;  Voss  v.  Luke,  1  Cranch  C. 
C.   331,  28   Fed.   Cas.  No.   17,014. 

[a]  The  power  of  the  federal  courts 
to  punish  for  contempt  is  inherent, 
and  is  recognized  by  statute.  United 
States  f.   Tom   Wah,   160  Fed.  207. 

[b]  Territorial  Extent  of  Power. 
If  a  witness  in  a  civil  action,  though 
residing  without  the  district,  is  with- 
in one  hundred  miles  of  the  place  of 
trial,  an  attachment  for  contempt  may 
issue.  'Woods  f.  Young,  1  Cranch  C. 
C.  346,  30  Fed.  Cas.  No.  17,994;  Voss 
f.  Luke,  1  Cranch  C.  C.  331,  28  Fed. 
Cas.  No.  17,014;  Gustine  v.  Ringgold, 
4  Cranch  C.  C.  191,  11  Fed.  Cas.  No. 
5,877. 

[c]  Fugitive  Witness. — If  the  wit- 
ness departs  to  another  district  be- 
fore his  arrest,  he  may  be  arrested  in 
another  district  under  U.  S.  Rev.  St., 
SKI14.  In  re  Ellerbe,  13  Fed.  530,  4 
McCrary    449. 

29.  U.  S.— In  re  Mason,  43  Fed. 
510.  N.  J.— In  re  Kerrigan,  33  N.  J. 
L.  344.  See  Rhinehart  r.  Tiance,  43 
N.  J.  L.  311,  39  Am.  Hep.  .592.  N.  Y. 
People   V.   Webster,    14    How.    Pr.    242. 
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the  nnthority   is  spocifically   contVrrcd.'"' 

A  state  or'tho  national  Ici^islaturo  has  like  power,"  but  a  city  eoun« 
cil"-"  or  board  ol'  suporvisors  has  not/'*'^ 

2.  Necessity  of  Due  Service.  —  To  authorize  the  punishment  of  a 
witness  as  for  eontenipt  in  disobeying?  a  subpoena,  he  must  have  been 
duly  served,-'^  and  the  re(]uired  fees  must  have  been  paid  or  tendered 
when  necessary  to  obligate  the  witness  to  attend,-'"'  unless  waived.^® 

3.  Proceedings.  — Disobedience  of  subpoena  in  failing  to  appear  " 


Compare   In   re   Cooper,   32   Vt.  253. 

SO.  See  the  statutes,  and  In  re 
Whitcomb.  120  Mass.  US,  21  Am.  Ecp. 
502;  Piper  r.  Tearson,  2  Gray  (Mass.) 
120.  61  Am.  Dec.  43S;  State  v.  Keyes, 
75  Wis.  2SS,  44  N.  \V.  13. 

[a]  Probate  Court. — Ex  parte  Ni- 
day,  15   Idaho  559,  98  Pac.   845. 

81.  Burnhani  v.  Morrissey,  14  Gray 
(Mass.)   22(5. 

32.  In  re  ■Whitcomb,  120  Mass.  118, 
21  Am.  Eep.  502. 

[a]  And  a  statute  conferring  such 
power  on  a  city  council  is  uiuonstitu- 
tional.  In  re  Whitcomb,  12U  Mass. 
118,  21   Am.   Rep.   502. 

33.  In  re  Blue,  46  Mich.  268,  9  N. 
"W.   441. 

34.  U.  S. — Carman  r.  Emerson,  71 
Fed.  264,  18  C.  C  A.  38;  United  States 
V.  Caldwell,  2  Ball.  333,  1  L.  ed.  404, 
25  Fed.  Cas.  No.  14,708.  Ark.— St. 
Louis  &  S.  F.  R.  Co.  v.  Kilpatrick,  67 
Ark.  47,  54  S.  W.  471.  Ind.— White  v. 
D.  S.  Morgan  &  Co.,  119  Ind.  338,  21 
N.  E.  968;  Bish  r.  Beatty,  111  Ipd. 
403,  12  N.  E.  523.  La.— State  v.  John- 
son, 41  La.  Ann.  574,  7  So.  670.  Mo. 
State  t:  Huflf,  161  Mo.  459,  61  S.  W. 
900,  1104.  Neb.— Huckins  v.  State, 
61  Neb.  871,  8(3  N.  W.  485.  N.  J.— In 
re  Haines,  67  N.  J.  L.  442,  51  Atl. 
929;  State  v.  Trumbull,  4  N.  J.  L. 
139.  N.  Y.— Ilavnes  r.  Hatch,  62  Hun 
620,  16  N.  Y.  Siipp.  685,  41  N.  Y.  St. 
475.  Pa. — Com.  v.  Dunn,  58  Pa.  Super. 
461.  Tex.— Ex  parte  Terrell  (Tex. 
Crim.),  95  S.  W.  536.  Eng.— Jacob  r. 
Hungatp.   ?.   Dowl.   P.   C.   457. 

fal  The  Process  Must  Be  Strictly 
and  Legally  Served. — State  v.  Trumbull 
4  N.  J.   L.   ViU. 

[h]  If  the  subpoena  served  is  in- 
sufficient (1)  the  apj)li<*ation  for  an 
attac-hmf-nt  will  be  refused  (.State  v. 
Butler,  8  Yerg.  [Tenn-l  83).  unless 
(2)  the  defect  is  technical  merely  and 
does  not   mislead   the   witness.     People 
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V.  Van   Wyck,   2   Caines    (N    Y.)    333, 
Colem.  &  C.   Cas.  411. 

35.  U.  S.— In  re  Kerber,  125  Fed. 
6.13;  In  re  Boeshore,  125  Fed.  651. 
lU.— People  V.  Healey,  139  111.  App. 
363;  Hollister  v.  People,  116  111.  App. 
338;  Bonner  v.  People,  40  111.  App. 
628.  la. — State  f.  Keenan,  111  Iowa 
286,  82  N.  W.  792.  Ky.— Thurman  V. 
Virgin,  18  B.  Mon.  785.  Mass. — At- 
wood  r.  Scott,  99  Mass.  177,  90  Am. 
Dec.  728.  N.  J.— Ogden  v.  Gibbons, 
5  N.  J.  L.  518.  N.  Y.— In  re  Depue, 
185  N.  Y.  60,  77  N.  E.  798;  Hewlett 
r.  Brown,  1  Bosw.  655,  7  Abb.  Pr. 
74;  Anderson  v.  Johnson,  1  Sandf. 
713.  Tex. — Cullers  v.  Birge  (Tex.  Civ. 
App.),  34  S.  W.  986.  Vt.— Mattock  V. 
Wheaton,  10  Vt.  493.  Eng.— Fuller  V. 
Prentice,  1  H.  Bl.  49,  2  K.  R.  715,  126 
Eng.  Reprint  31. 

[a]  Insufficiency  of  amount  ten- 
dered (1)  for  ex})enses  precludes  con- 
tempt proceedings,  though  no  objec- 
tion is  offered  at  the  time  (Dixon  v. 
Lee,  1  C.  M.  &  R.  [Eng.]  645,  5  Tyr. 
180,  3  D.  P.  C.  259;  Fuller  v.  Prentice, 
1  H.  Bl.  49,  2  R.  R.  715,  126  Eng. 
Reprint  31),  unless  (2)  the  witness 
offers  to  pay  his  own  expenses.  Goff  V. 
Mills,  2  D."  &  L.  (Eng.)  23,  13  L.  J. 
Q.  B.  227,  8     Jur.  758. 

[b]  Though  a  witness  is  in  court 
he  cannot  be  punished  for  contempt 
in  refusing  to  be  sworn,  if  his  ex- 
penses w?re  not  paid  or  tendered  at 
the  time  he  was  served  with  a  sub- 
poena. Bowles  V.  .Johnson,  1  W.  Bl. 
36,  96  Eng.   Reprint   19. 

36.  Coutts  V.  District  Court,  149 
Iowa  297,  128  N.  W.  362. 

37.  State  v.  Anders,  64  Kan.  742, 
68  Pac.  668. 

fa]  Indirect  Contempt. — Disobedi- 
ence of  a  subpoena  in  failing  to  at- 
tend court  as  a  witness  is  an  indi- 
rect contempt  committed  out  of  the 
presence  of  court,  and  therefore  is 
punishable  only  by  formal  accusation, 
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is  an  indirect  contempt,  punishable  by  formal  accusation,^'  plea,  and 
trial,^^  though  some  authorities  hold  it  to  be  a  species  of  direct  eon- 
tempt.*"  The  proceedings  for  punishing  a  defaulting  witness  may  as 
well  be  had  after  the  close  of  the  suit  in  which  he  is  subpoenaed  as 
before." 

According  to  some  authorities,  before  an  attachment  will  be  issued, 
it  must  appear  that  the  disobedience  of  the  witness  was  of  such  a  na- 
ture as  to  indicate  a  design  to  contemn  the  process  and  authority  of 
the  court.*-  Hence  unless  some  wilful  disobedience  to  the  authority  of 
the  court  is  shown,*^  it  is  the  practice  in  these  jurisdictions  to  issue  an 
order  to  show  cause  in  the  first  instance  rather  than  a  writ  of  attach- 
ment.**  According  to  other  authorities,  the  mere  failure  to  appear  or 


arrest,    plea,    and   trial.     State   v.    An- 
ders, 64  Kan.  742,  68  Pac.  668. 

Procedure  on  indirect  contempt  gen- 
erally, see  5  Standard  Proe.  390. 

38.  State  v.  Anders,  64  Kan.  742, 
6S  Pac.  668. 

[a]  On  affidavits,  the  proceeding 
must  be  based.  Ind. — Whittem  r. 
State,  36  Ind.  196.  N.  J.— In  re 
Haines,  67  X.  J.  L.  442,  51  Atl.  929. 
N.  Y. — Hewlett  v.  Brown,  1  Bosw.  655, 
7  Abb.   Pr.   74. 

[b]  The  return  of  the  sheriff  on 
the  subpoena  may  take  the  place  of  an 
affidavit.  Voss  v.  Luke,  1  Cranch  0. 
C.  331,  28  Fed.  Cas.  No.  17,014;  Wil- 
son r.  Ptate.  57  Tnd.  71. 

[cl  On  failure  of  a  witness  to  ap- 
pear before  an  officer  out  of  court, 
Buch  officer  is  gomotinips  required  by 
statute  to  certify  the  facts  to  the 
jiidpe.      In    re    Kerber,    125    Fed.    653. 

rdl  An  affidavit  that  a  witness  was 
called  three  times  in  open  court  is  suf- 
ficient without  allefjing  that  he  was 
called  upon  subpoena.  Dixon  v.  Lee, 
1  r.  M.  &  R.  (Engf.)  645,  o  Tvr.  180, 
3  Dowl.  P.  C.  259,  ovorrulinp  Mal- 
colm  r.  Rav,  3   Moore   (Enp.)   222. 

39.  State  v.  Anders,  64  Kan.  742, 
68   Pac.   668. 

40.  Ferriman  v.  People,  128  111. 
A  pp.   230. 

fa]  "A  direct  contempt  of  court 
is  •  *  *  the  refusal  to  do  any 
proper  act  required  to  be  done  in  open 
court,  in  the  presenee  of  the  court, 
where  such  refusal  directly  tends  to 
disturb  the  proceedinfj.s  or  to  defeat, 
obstruct  or  impair  the  administration 
of  justice."  A  refusal  to  obey  a 
subpoena  is  therefore  a  species  of  di- 
rent  eontempt  [lunishable  in  a  quasi 
summary  manner.  And  as  the  prand 
jury  is  part   of   the   court,  a   refusal  i 


to  obey  a  subpoena  to  appear  before 
the  grand  jury  is  punishable  in  like 
manner.  Ferriman  v.  People,  128  111. 
App.  230.  See  also  Baldwin  v.  State, 
126  Ind.  24,   25   N.   E.   820. 

Procedure  on  direct  contempt  gen- 
erally, see  5  Standard   Proc.   388. 

[b]  The  procedure  in  this  species 
of  direct  contempt  differs  from  the 
most  summary  procedure  in  such  cases, 
only  in  the  fact  that  the  alleged  of- 
fender must  be  afforded  an  opportun- 
ity to  be  heard  in  his  own  defense  be- 
fore he  can  be  punished.  This  is  usu- 
ally done  by  entering  a  rule  against 
him  after  he  is  brought  into  court  on 
the  attachment  writ,  to  show  cause 
why  he  should  not  be  punished  for 
eontempt  in  failing  to  obey  the  sub- 
poena, specifying  it.  He  may  answer 
this  rule  under  oath,  either  orally  or 
in  writing,  as  he  chooses;  and  the  pro- 
ceeding being  in  the  nature  of  a  crim- 
inal contempt,  the  answer  must  be  ac- 
cepted as  true,  e.xce[it  insofar  as  it 
may  contradict  the  records  of  the  court 
or  the  facts  that  transpired  in  its 
presence.  See  3  Ency.  of  Ev.  446b; 
Ferriman  V.  People,  128  111.  App.  230, 
232. 

41.  Eobbins  v.  Gorham,  25  N.  Y. 
588. 

42.  State  r.  Hopper,  71  Mo.  425; 
Henderson  v.  Henderson,  55  Mo.  534; 
State  V.   Trumbull,   4   N.  J.   L.   139. 

43.  Andrews  v.  Andrews,  2  Johns. 
Cas.  (N.  Y.)  109.  See  Jackson  v.  Mann, 
2  Caines  (N.  Y.)  92,  Colem.  &  C.  Cas. 
356. 

[al  If  there  is  a  positive  refusal 
to  attend,  an  attachment  will  bo 
awarde.l  in  the  first  instance.  Andrews 
r.   Andrews,  2  Johns.  Cas.    (N.  Y.)    100. 

44.  N.  J.— In  re  Hainos,  67  N.  J. 
L.  442,  01  Atl.   929.     N.  Y.— JaekGon 
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to  briiiij  to  tlio  omirt's  attention  tho  facts  oxonsinpr  attondancc  is  a 
conteiupt  sul>.i«M'liii,tr  liiiu  to  an  attacliniont  and  pnnishnii'nt/°  and  a 
writ   oi'  att:u'iiiiu"iit  \\\\\   issue  in  the  first  instanee.'" 

Hearing.— A  witut'ss  eannot  be  punished  for  contempt  in  disobey- 
in?  a  subpoena  until  he  has  been  given  an  opportunity  to  purge  him- 
self." 

B.  By  Criminal  Prosecution.  —  Disobedience  to  a  subpoena  is  an 
offense  ]ninishal)le  bv  criminal  prosecution  in  some  states."^ 

V.  RECOVERY  OF  DAMAGES  AND  PENALTIES  FROM  DE- 
FAULTING WITNESS. —  A.  In  General.  — The  party  a^'grieved 
may  roeovor  all  damages  which  he  may  sustain  by  reason  of  the  failure 
of  a  witness  to  attend  court  pursuant  to  a  subpoena  served  upon  him." 
And  statutes  generally  provide  that  the  witness  also  forfeits  a  speci- 
fied sum  to  the  party  aggrieved  as  penalty.^"     When  a  witness  has 


V.  Mann,  2  Caines  92,  Colem.  &  C. 
Cas.  356.  Va.— Morris  v.  Creel,  2  Va. 
Cas.  (4  Va.)  49.  Eng.— See  Goff  f. 
Mills,  2  D.  &  L.  23,  13  L.  J.  Q.  B.  227, 
8  Jur.  758. 

See  Norris  v.  Hassler,  23  Fed.  581, 
where  an  order  to  show  cause  was  is- 
sued. 

[a]  Whether  the  defendant  should 
appear  in  person  and  answer,  or 
whether  he  may  answer  by  affidavit, 
is  a  matter  of  practice  to  be  decided 
by  each  court.  People  v.  Van  Wyck,  2 
Caines  (N.  Y.)  333,  Colem.  &  C  Cas. 
411. 

45.  Carman  v.  Emerson,  71  Fed. 
264,  18  C.  C.  A.  38;  Voss  v.  Luke,  1 
Cranch  C.  C.  331,  28  Fed.  Cas.  No. 
17,014.  But  see  Ferriman  v.  People, 
128    111.   App.   230. 

46.  Voss  V.  Luke,  1  Cranch  C.  C. 
331.  28  Fed.  Cas.  No.  17,014;  Ex  parte 
Judson,  3  Blaichf.  89,  14  Fed.  Cas.  No. 
7,561. 

[a]  "In  this  country  it  [an  attach- 
ment] is  used  as  the  means  of  com- 
pelling an  actual  attendance  on  the 
trial,  so  as  to  prevent  a  continuance 
of  the  cause  to  a  subsoqueut  term. 
It  the  witness,  when  b'-oii;,'iit  in,  clears 
the  contempt  on  oath,  he  is  discharged 
without  fine."  Voss  t:  Luke,  1  Cranch 
C.   C.   331,   28   Fed.    Cas.    No.    17,014. 

[b]  To  Whom  Directed. — In  fed- 
eral courts,  the  writ,  when  running 
to  another  district,  must  be  directed 
to  the  marshal  of  that  district.  Voss 
V.  Luke,  1  Cranch  C.  C.  331,  28  Fed. 
Cas.  No.  17,014. 

47.  Williams  t".  People,  46  Colo.  183, 
103    Pac.    29S;    Bobbins   i".   Gorham,   25 
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N.   Y.    588.      Compare    Carman   v.   Em- 
erson, 71  Fed.  264,  18  C.  C.  A.  38. 

[a]  The  defaulting  witness  is  not 
required  to  purge  himself  of  contempt 
before  tcstiniouy  is  adduced  proving 
that  he  is  in  contempt.  In  re  Haines, 
67  N.  J.  L.  442,  51  Atl.  929. 

48.  State  v.  Brewster,  89  N.  J.  L. 
658,  99  Atl.  338;  State  v.  Brewster, 
87  N.  J.  L.  75,  93  Atl.  189,  disobedience 
to  process  of  state  legislature. 

Disobedience  to  subpoena  of  con- 
gress,   see   5    Standard   Proc.   378. 

[a]  Venue.— (1)  The  failure  of  a 
witness  to  appear  at  the  place  named 
in  a  subpoena  is  the  culminating  fac- 
tor in  the  completion  of  the  otfense, 
and  the  defendant  is  then  subject  to 
an  indictment  in  that  county,  though  he 
resides  elsewhere.  State  v.  Brewster, 
89  N.  J.  L.  658,  99  Atl.  338;  State  v. 
Brewster,  87  N.  J.  L.  75,  93  Atl.  189. 
(2)  The  place  of  service  is  immaterial 
and  does  not  affect  the  venue.  Noyes 
V.  State,  41  N.  J.  L.  418.  As  to  venue 
generally,   see   the    title    "Venue." 

49.  Cal. — See  Lezinsky  v.  Superior 
Court,  72  Cal.  510,  14  Pac.  104.  N.  Y. 
Lane  v.  Cole,  12  Barb.  680;  Smith  v. 
Merwin,  15  Wend.  184.  Ore.— Lom- 
bard r.  Smith,  .37  Ore.  23,  60  Pac.  388. 
Eng. — Yeatman  v.  Dcmpsey,  7  C.  B. 
CN.  S.)  628,  29  L.  J.  C.  P.  177,  6  .Tur. 
(N.  S.)  778,  1  L.  T.  402,  8  W.  E.  219, 
97  E.  C.  L.  628.  See  Bland  v.  Swaf- 
ford,  1  Peake  N.  P.  60  (as  to  neces- 
sity that  jury  be  sworn  in  case  in  or- 
der to  hold  witness  liable);  5  Eliz.  c, 
9,   §12. 

50.  See  the  statutes,  and  5  Eliz.  c. 
9,    §  12. 
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entered  into  an  undertaking:  to  appear,  the  undertaldng  is  forfeited, 
upon  his  failure  to  appear,  in  the  same  manner  as  undertakings  of 
bail/i 

B.  Venue.  —  In  aecoraanee  Avith  the  general  rules,^^  ^^  action 
against  a  witness  to  recover  damages  is  transitory,^^  whereas  the  action 
to  recover  the  penalty  is  local. ^'^ 

C.  Form  of  Action.  —  The  form  of  action  in  which  to  recover 
damages  of  a  defaulting  witness  is  trespass  on  the  case.^^  In  suing  to 
recover  the  penalty,  debt  is  the  appropriate  action  if  no  particular 
form  is  prescribed,^®  but  it  is  sometimes  provided  that  the  penalty  shall 
be  recovered  in  a  civil  action,^^  or  by  scire  facias.^^ 

D.  Joinder  of  Actions.  —  Some  statutes  authorize  a  recovery  of 
damages  and  the  statutory  penalty  in  the  same  action.^^ 

E.  Parties.  —  The  aggrieved  party  only  can  bring  the  action,^'* 
though  under  some  statutes  the  action  is  by  the  state.*^^  The  liability 
of  a  witness  for  the  penalty  is  several,  and  the  remedy  to  enforce  it  is 
against  him  alone.®- 

F.  Pleadings. — The  plaintiff  in  an  action  to  recover  damages,*'^  or 


51.  Cal.  Penal  Code,  §1332.  See 
the  titles  "Recognizances  and  Bail;" 
"Undertakings." 

52.  See  the  title   " Venue.'.' 

53.  Wilkie  v.  Chadwick,  13  Wend. 
(N.  Y.)  49,  citing  Cogswell  v.  Meech, 
12  Wend.    (X.   Y.)    147. 

54.  Wilkie  v.  Chadwick,  13  Wend. 
(N.    Y.)    49. 

[a]  In  the  county  where  the  act 
was  done  upon  which  the  penalt}*  at- 
tached, the  action  should  be  brought. 
Accordingly,  the  action  shonlil  be 
brought  in  the  county  where  the  serv- 
ice of  the  subpoena  was  made  and 
the  default  of  the  witness  occurred. 
Wilkie  V.  Chadwick,  13  Wend.  (N  Y.) 
49. 

55.  Courtney  v.  Baker,  3  Denio  (N. 
T.)  27;  Smith  r.  Merwin,  15  Wend. 
(N.  Y.)  1«4;  Bettolev  r.  M'Leod,  3 
Bing.  N.  C.  40;-,  1?,2  Eng.  Eoprint  4C,Ck 

As  to  proceedings  in  such  actions 
generally,  ^co  the  title,  "Case  (The 
Action  of  Trespass  on   The)." 

f;i]  Perhaps  assumpsit  might  be 
brought  on  the  imyiliod  proiiiis(«  where 
the  witness  rcfoivcd  the  fees  tfTidered 
him.  Smith  v.  Merwin,  15  Wend.  (N. 
Y.)    184. 

56.  See  Smith  v.  Merwin,  l.l  Wond. 
rN.  Y.)  1S1,  nnfl  the  titlos  "Debt," 
and  "Penalties,  Forfeitures  and 
Fines." 

57.  See  the  statutes,  and  ITurd  v. 
Swan,  4   Denio    (N,   Y.)    75;    Courtney 


r.   Baker,   3   Denio    (N.   Y.)    27;    Lorn- 
bard  v.  Smith,  37  Ore.  23,  60  Pac.  388. 

58.  See  the  statutes,  and  Ehinehart 
V.  State,  121  Tenn.  420,  117  S.  W.  508. 

59.  See  the  statutes,  and  Smith  v. 
Merwin,  15  Wend.   (N.  Y).  184. 

60.  Nolan  i\  G  rider,  135  Cal.  49,  67 
Pac.  9;  Courtney  v.  Baker,  3  Denia 
(N.   Y.)    27. 

61.  See  Rhinehart  v.  State,  121 
Tenn.  420,  117  S.  W.  508  (the  state 
may  bring  proceedings  in  its  name  to 
recover  a  penalty  of  a  witness  refus- 
ing to  appear  before  the)  insurance 
commissioner);  Nelson  v.  Ewell,  2 
Swan  (Tenn.)  271,  witness  in  crim- 
inal  proceedings. 

62.  Nelson  v.  Ewell,  2  Swan 
(Tenn.),  271;  State  v.  Lacy,  3  Humph. 
(Tenn.)    225. 

63.  See  the  titles  "Case  (The  Ac- 
tion of  Trespass  on  The);"  "Declara^ 
tion  and  Complaint;"  "Injuries  to 
Persons  and  Property;"  "Pleading" 
and  other  titles  dealing  with  particu- 
lar   aspects    of    j>l('ading. 

[al  Pleading.— M)  The  identity  of 
the  cause  tried  with  that  mentioned 
in  the  subpoena  must  be  averred.  Da- 
vis V.  Lovell,  4  Mees.  &  W.  (Kng.) 
r.7n,  1  IT.  &  11.  451,  7  D.  P.  C.  178,  8 
1>.  .T.  Ex.  152.  3  .Tnr.  2215.  (2)  It  is 
jierhaps  necessary  that  the  plaintiff  al- 
lege that  he  had  a  good  cause  of  ac- 
tion in  the  suit  in  wliich  the  witness 
was    subpoenaed.      However    this    may 
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the  statutory  ponnltj'^'  from  a  witness  for  cUsobodionco  to  a  sub- 
poena, must  alleire  a  eauso  of  action  in  accordance  with  the  jyeneral 
rules.  In  an  action  to  recover  a  penalty,  the  plaintiff  niHist  Jillejice  due 
service  of  subpoena  on  the  defendant.''''  his  refusal  to  attend  court,"" 
the  materiality  of  the  \ntness,''^  and  that  damages  resulted  from  his 
nonattendance."^ 

G.  Proceedings  on  Scire  Faclvs.  —  As  a  basis  for  a  scire  facias 
proceedinsz  ag:ainst  a  defaultintr  witne&s,  it  is  necessary  that  a  judg- 
ment nisi,  be  rendered  against  him  on  his  failure  to  attend."^     The 


he,  an  averment  that  the  attendance 
of  the  defendant  was  necessary  an.l 
material  at  the  trial,  and  that  the 
documents  in  his  possession  were  ma- 
terial evidence  for  the  plaintiff,  is  suf- 
ficient after  verdict.  Davis  v.  Lovell, 
4  Mees.  &  W.  Eng.)  679,  1  H.  &  H. 
451,  7  D.  P.  C.  178,  8  L.  J.  Ex.  152, 
3  Jur.  225.  (3)  That  the  service  of 
the  subpoena  was  within  a  reasonable 
time  need  not  be  alleged.  It  is  suf- 
ficient to  aver  that  the  witness  could 
and  might  have  appeared,  and  had  no 
reasonable  cause  for  omitting  to  do 
80.  Maunsell  v.  Ainsworth,  8  Dowl. 
P.  C.  (Eng.)  869,  1  H.  &  W.  5.  (4) 
The  ability  of  a  witness  to  produce 
the  papers  required  to  be  produced 
and  his  want  of  just  excuse  for  fail- 
ing to  do  so  are  sufficiently  alleged  by 
stating  that  he  could  and  might  in 
obedience  to  the  said  writ  of  sub- 
poena have  produced  at  the  trial  the 
said  warrant,  and  that  he  had  no  law- 
ful or  reasonable  excuse  or  impedi- 
ment to  the  contrary.  Amey  v-  Long, 
9  East  (Eng.)  473.  6  Esp.  116,  1  Camp. 
16,  180a,  9  E.  E.  589.  (5)  It  is  not 
necessary  to  allege  that  the  plaintiff 
was  nonsuited  through  the  defendant's 
fault  only.  Such  an  allegation  goes 
to  the  amount  of  damages,  rather  than 
right  of  action.  Davis  v.  Lovell,  4 
Mees.  &  W.  (Eng.)  679,  1  H.  &  H. 
451,  7  D.  P.  C.  178,  8  L.  J.  Ex.  152, 
2  Jur.  225. 

[b]  Amendment.  —  An  allegation 
that  the  filaintifif  caused  to  be  left 
■with  defendant  a  copy  of  the  writ  of 
subpoena  may  be  amended  so  as  to 
read  "  a  copy  of  so  much  of  the  said 
writ  of  subpoena  as  related  to  the  said 
defendant."  Masterman  v.  Judson,  8 
Bing.   225,  21   E.   C.   L.  516. 

64.  Hurd  v.  Swan,  4  Denio  (N.  Y.) 
75.  See  the  title  "Penalties,  Forfeit- 
tires  and  Fines." 

[a]     The   plaintiff   must   allege    and 
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prove  (1)  that  an  action  was  pending, 
in  which  the  defendant  might  be  a 
witness.  (2)  That  a  subpoena  waa 
issued  to  be  served  upon  him.  (3) 
That  it  was  served  by  delivering  to 
the  defendant  personally  a  ticket  con- 
taining the  substance  of  the  writ — 
showing  him  at  the  same  time  the 
original,  and  paying  the  fees  required 
by  law  to  be  paid.  (4)  That  he  was 
a  material  witness.  (5)  That  he  was 
called  when  the  case  was.  reached  on 
the  calendar,  and  did  not  appear.  (6) 
The  damages  sustained  by  his  non- 
attendance.  Muscott  V.  Eunge,  27 
Uow.  Pr.    (N.  Y.)    85. 

65.  Muscott  V.  Eunge,  27  How.  Pr. 
(N.  Y.)  85;  McKeon  v.  Lane,  1  Hall 
(N.  Y.)   356. 

[a]  ^Tender  or  Payment  of  Fees. — 
McKeon  v.  Lane,  1  Hall  (N.  Y.)  356. 
See  also  Lombard  v.  Smith,  37  Ore. 
23,   60   Pac.   388. 

66.  Courtney  v.  Baker,  3  Denio  (N. 
Y.)    27. 

67.  Cal.— Nolan  v.  Grider,  135  Cal. 
49,  67  Pac.  9.  N.  Y.— Muscott  i;. 
Eunge,  27  How.  Pr.  85;  Carrington  v. 
Hutson,  28  Hun  371;  Courtney  v.  Ba- 
ker, 3  Denio  27.  Ore. — Lombard  V. 
Smith,  37  Ore.  2.3,  60  Pac.  388. 

68.  Cal.— Nolan  v.  Grider,  135  Cal. 
49,  67  Pac.  9.  N.  Y.— Courtnay  v.  Ba- 
ker, 3  Denio  27.  Ore. — Lombard  v. 
Smith,  37  Ore.  23,  60  Pac.  388.  Eng. 
Goodwin  t\  West,  13  Car.  1,  4  Cro. 
Cas.  522,  540. 

69.  Eogers  v.  Coins,  95  Tenn.  361, 
32   S.  W.    197. 

fa]  The  omission  of  a  judgment 
nisi  Is  not  waived  by  a  defense  on  the 
merits.  Eogers  v.  Goins,  95  Tenn.  361, 
32    S.    W.    197. 

[li]  The  judgment  nisi  must  em- 
body such  a  statement  of  the  facts  as 
will  show  directly  and  certainly,  and 
not  by  mere  inference  only,  the  legal 
ground  of  the  witness'  liability  to  the 
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scire  facias  must  conform  to  the  general  rules.''"  It  must  set  out  the 
subpoena  in  terms,  or  in  substance'^  allege  the  issuance  and  service  of 
the  subpoena,'-  and  then  set  out  the  substance  of  the  judgment  nisi/^ 
The  final  judgment  in  scire  facias  is  not  for  a  specific  amount,  but 
that  execution  issue  upon  the  judgment  nisi  previously  rendered  fix- 
ing the  amount.'* 

VI.  PREVENTING  ATTENDANCE  OF  WITNESSES,  HOW 
PUNISHED.  —  Preventing  a  witness  from;  attending  court  mfly  be 
punished  hy  contempt  proceedings,'^  notwithstanding  the  fact  that  the 
act  is  also  punishable  criminally.'®  The  proceedings  on  indictment  for 
dissuading,  hindering  and  preventing  a  witness  from  appearing  in 
court  pursuant  to  a  summons  or  subpoena  are  elsewhere  discussed. ^^ 

VII.  COMPELLING  WITNESS  TO  TESTIFY,  AND  PUN- 
ISHING  RJEFUSAL.  —  A.  By  Contempt  Proceedings.  —  A  court 
of  record  has  inherent  power  to  compel  a  witness  to  testify  in  pro- 
ceedings pending  before  it,  to  answer  proper  questions,  and  to 
punish  a  refusal  as  for  contempt.^®     But  inferior  tribunals  have  no 


penalty.      Knott    v.     Smith,    2     Sneed 
(Tenn.)    244. 

70.  State  v.  Lacy,  3  Humph. 
(Tenn.)  225.  See  the  title  "Scire 
Facias." 

[a]  The  scire  facias  must  be  tested 
of  the  term  at  which  the  default  hap- 
pened and  returnable  to  the  next  term 
of  court,  under  a  statute  providing 
that  if  on  notice  being  given  by  the 
court,  sufficient  cause  be  not  shown 
"at  the  next  succeeding  term  after 
such  failure,"  the  court  shall  grant 
judgment.  Kancaid  v.  Rogers,  3  Sneed 
(Tenn.)    1. 

71.  Durden  t\  State,  32  Ala.  579; 
Emanuel  v.  Ketchum,  21  Al^a.  257; 
Smith   v.  Barfjer.   9   Yerg.   (Tenn.   )322. 

[al  The  substance  only  of  the  sub- 
poena need  be  set  out.  Smith  f.  Bar- 
ger,  9   Yferg.    (Tenn.)   322. 

72.  Spence  r.  Simmons,  21   Ala.  56?,. 

[a]  Setting  out  the  judgment  nisi 
does  not  stijijily  or  cure  an  omission 
of  this  allegation.  Spence  v.  Sim- 
mons, 21    Ala.   5(53. 

[b]  Time  of  service  should  be 
shown.  State  r.  Lacy,  3  Humph. 
(Tenn.)    22.1. 

fc]  That  the  subpoena  Issued  to  the 
BherliBF  of  the  county  in  which  the  wit- 
ness r''sidos  Ticod  not  bo  shown.  Smith 
V.    Barger,   9    Yerg.    (Tenn.)    322. 

73.  Spence  r.  Simmons,  21  Ala.  563; 
Emanuel    r.   Ketchum,   21    Ala.   257. 

74.  Rogers  v.  Goins,  95  Tenn.  361, 
32  S.   W.   197. 

75.  Mich. — Montgomery    v.    Palmer, 


100  Mich.  436,  59  N.  W.  148.  N.  0. 
State  V.  Moore,  146  N.  C.  653,  61  S.  E. 
463;  In  re  Young,  137  N.  C.  552,  50 
S.  E.  220.  Tenn.— Scott  v.  State,  109 
Tenn.  390,  71   S.  W.  824. 

[a]  Though  a  person  has  not  yet 
been  subpoenaed  as  a  witness,  it  is  a 
contempt  of  court  to  prevent  him  from 
attending  court  as  a  witness.  Mont- 
gomery V.  Palmer,  100  Mich.  436,  59 
X.  W.  148.  But  see  Dobbs  v.  State, 
55  Ga.  272. 

fb]  Though  the  subpoena  is  irregu- 
larly issued  or  served,  it  is  a  con- 
tempt to  decoy  a  witness  from  the 
state  to  prevent  his  appearance,  when 
it  appears  that  the  witness  himself 
recognized  the  binding  force  of  the 
subpoena.  Scott  v.  State,  109  Tenn. 
390,   71   S.   W.   824. 

As  to  proceedings  generally,  see  the 
title    "Contempt." 

76.  In  re  Young,  137  N.  C.  552,  60 
S.  E.  220. 

77.  See   20   Standard   Proc.   722. 

78.  U.  S. — Ex  parte  Hudgings,  249 
IT.  S.  378,  39  Sup.  Ct.  337,  63  L.  ed. 
656;  United  States  v.  Appel,  211  Fed. 
•195.  Ala.— Coon  v.  State,  11  Ala.  App. 
46,  65  So.  911.  Ark.— Williams  v. 
State,  125  Ark.  287,  188  S.  W.  826,  L. 
R.  A.  1917B,  586;  Ex  parte  Butt,  78 
Ark.  262,  93  S.  W.  992.  Cal.— Rogers 
V.  Superior  Court,  145  Cal.  88,  78  Pac. 
344;  Kimball  v.  Superior  Court,  38  Cal. 
App.  761,  177  Pac.  488.  Colo.— .Joslyn 
r.  People,  184  Pac.  375.  Ga. — Hardin 
r.  Coney,  Lovejoy  &  Co.,  136  Ga.  906, 

Vol.  XXVI 


516 


WITNESSES 


such  power,  acconlincc  to  soino  authoritios,  ^°  unless  it  is  specifically 
oont'erred,^"'  So  also  subordinate  judicial  officers  eannot  punish  wit- 
nesses for  contempt,"  unless  such  power  is  specifically  conlerred," 
but  must  report  tiie  disobedience  of  the  witness  to  the  court  appoint- 
int;  them.^' 


72  S.  E.  342;  Pledger  c.  State,  77  Ga. 
242,  3  S.  E.  320.  111. — Goodman  r. 
People,  90  111.  App.  633.  Kan.— Han- 
eon  r.  Sward,  92  Kan.  1,  140  Pac.  100; 
Ex  parte'  Hanson,  SO  Kan.  7S3,  10") 
Pac.  694.  Mo. —  Ex  parte  Kenshaw,  6 
Mo.  App.  474.  N.  Y.— Hanbury  v.  Ben- 
edict, 160  App.  Div.  662.  146  N.  Y. 
Supp.  44;  Foster  r.  Wait,  151  App. 
Div.  933,  136  N.  Y.  Supp.  209;  Press 
Pub.  Co.  r.  Morning  Journal  Assn.,  41 
App.  Div.  493,  5S  N.  Y.  Supp.  708. 
Okla. — Ostendorf  v.  State,  8  Okla. 
Crim.  3G0,  128  Pac.  143.  Ore.— Ger- 
linger  f.  Frank,  74  Ore.  517,  145  Pai". 
1069.  S.  C. — Lott  V.  Burrel,  2  Mill 
Const.    167. 

[a]  When  It  is  apparent  that  his 
forgetfulness  is  purely  sham,  a  witness 
may  be  punished  as  for  contempt  be- 
fore the  conclusion  of  the  trial.  Ger- 
linger  V.  Frank,  74  Ore.  517,  145  Pac. 
1069. 

[b]  Only  when  the  questions  are 
pertinent  to  the  issue  being  tried,  can 
a  witness  on  a  refusal  to  answer  them 
be  adjudged  in  contempt  of  court.  Ro- 
gers r.  Superior  Court,  145  Cal.  88, 
78  Pac.  344,  under  statute. 

79.  In  re  Farnham,  8  Mich.  89.  But 
compare  In  re  Cooper,  32  Vt.  253,  257. 

[a]  A  committing  magistrate,  in 
the  absence  of  a  statute,  has  no  power 
to  commit  a  witness  for  refusing  to 
testify.  Mich.. — In  re  Farnham,  8 
Mich.  89.  N.  Y.— People  v.  Webster, 
3  Park.  Crim.  503.  But  see  N.  Y. 
Crim.  Code,  §  619.  S.  D.— Farnham 
v.  Colman,  19  S.  D.  342,  103  N.  W. 
161,  117  Am.  St.  Rep.  944,  1  L.  R.  A. 
(N.  S.)  1135.  But  see  Brvant  v.  Cross- 
land,  182  Ky.  556,  206  S.  W.  791,  by 
statute. 

80.  See  the  statutes,  and  Brvant  v. 
Crossland,  182  Ky..  556,  206  S.  W.  791. 

81.  See    infra,    this    note. 

fa]  Referee. — Bank  of  Ravenswood 
V.  .Johnson.  143  Fed.  463,  74  C.  C.  A. 
597;  Gihon  r.  Albert,  7  Paige  (N.  Y.) 
278;  Bonesteel  r.  lA-nde,  8  How.  Pr. 
CS.  Y.)  226.  But  see  present  statute 
of   Xew   York. 

[b]  Court      commissioners      cannot 
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punish  witnesses  for  contempt.  United 
States  r.  Tom  Wah,  160  Fed.  207; 
United  States  v.  Beavers,  125  Fed.  778; 
In  re  Mason,  43  Fed.  510.  Sec  also 
In  re  Robb's  Petition,  11  Pa.  Co.  Ct. 
298. 

Officer  taking  depositions,  see  7 
Standard  Proc.  313;  5  Standard  Proc. 
376. 

82.  See  the  statutes,  and  G». 
Plunkett  V.  Hamilton,  136  Ga.  72,  70 
S.  E.  781,  Ann.  Cas.  1912B,  1259,  35 
L.  R.  A.  (N.  S.)  583.  Mo.— State  v. 
Barclay,  86  M'o.  55,  referee.  N.  Y. 
I'cople"  ex  rel.  Baldwin  v.  Miller,  9 
Misc.  1,  29  N.  Y.  Supp.  305,  59  N.  Y. 
St.  702;  Burnett  r.  Phalon,  19  How. 
Pr.  530,  referee.  N.  C— Bradley  Fer- 
tilizer Co.  V.  Taylor,  112  N.  C.  141, 
17  S.   E.  69. 

See   7   Standard   Proc.   313. 

[a]  Court's  Power  Not  Abridged. 
The  statutory  grant  of  power  to  the 
subordinate  officer  does  not  deprive  th© 
court  under  which  he  acts,  of  power 
to  commit  for  the  contempt.  Burnett 
V.  Phalon,  19  How.  Pr.  (N.  Y.)  630; 
Bradley  Fertilizer  Co.  v.  Taylor,  112 
N.  C.  141,  151,  17  S.  E.  69. 

83.  IT.  S.— Leber  v.  United  States 
170  Fed.  881,  96  C.  C.  A.  57.  Cal.  Burns 
V.  Superior  Court,  140  Cal.  1,  73  Pac.  597, 
overruling  Lezinsky  v.  Superior  Court, 
72  Cal.  510.  14  Pac.  104.  Ind.— Bald- 
win V.  State,  126  Ind.  24,  25  N.  E. 
820.  N,  J. — Conover  v.  West  Jersey 
Mortg.  Co.,  87  N.  J.  Eq.  16,  99  Atl. 
604.  N.  Y.— Gihon  ;;.  Albert,  7  Paige 
278;  Burnett  v.  Phalon,  19  How.  Pr. 
530;  Matter  of  Phillips,  70  Misc.  8, 
127  N.  Y.  Supp.  lo-is.  N.  C— Bradley 
Fertilizer  Co.  v.  Taylor,  112  N.  C.  141, 
17  S.  E.  69,  discussing  power  of  court 
in  the  absence  of  statute.  Pa. — Com- 
monwealth Title  Ins.  &  Tr.  Co.  v. 
Slack,  18  Pa.  Co.  Ct.  593.  Tenn. 
Rhinehart  v.  State,  121  Tenn.  420,  117 
S.   W.  508. 

See  7  Standard  Proc.  314;  5  Stand- 
ard   Proc.  376. 

Refusal  to  answer  when  deposition 
is  being  taken^  see  7  Standard  Proc. 
311. 
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A  refnsal  of  a  -witness  before  a  grand  jury  to  be  sworn  or  testify  is 
a  criminal  contempt  constructively  committed  in  the  presence  of  the 
court,®*  and  may  be  punished  by  the  court,®^  as  the  grand  jury  is  an 
adjunct  of  the  court.®® 

Proceedings.  — A  court  or  other  officer  authorized  by  statute  to  pun- 
ish as  for  contempt  may  punish  summarily  a  refusal  of  a  witness  to 
testify  in  proceedings  before  such  court  or  officer.®^  There  is  no  con- 
tempt, however,  until  disobedience  of  a  lawful  order  requiring  the 
witness  to  answer.®® 

Refusal  of  a  witness  to  answer  questions  propounded  on  an  exam- 
ination before  a  judicial  officer  out  of  court  is  in  the  nature  of  a 
demurrer  to  the  interrogatory.®^  The  question  and  objection  are  then 
transmitted  to  the  court  for  determination  on  an  application  to  com- 
pel him  to  answer  and  to  punish  him  for  contempt  if  the  interrogatory 
is  a  proper  one.^°    The  same  or  similar  proceeding  is  sometimes  an- 


84.  In  re  Morse,  42  Misc.  664,  87 
N.  Y.  Supp.  721,  18  N.  Y.  Crim.  312; 
Ex  parte  Barnes,  73  Tex.  Crim.  583, 
166  S.  W.  728.  51  L.  K.  A.  (N.  S.) 
1155. 

85.  TJ.  S. — Wilson  v.  United  States, 
221  U.  S.  361,  31  Sup.  Co.  538,  55  L. 
ed.  771,  Ann.  Cas.  1912D,  558.  Cal.— 
Rogers  v.  Superior  Court,  145  Cal.  88, 
78  Pac.  344;  In  re  Gannon,  69  Cal. 
541,  11  Pac.  240.  Mass. — Heard  v. 
Pierce,  8  Cush.  338,  54  Am.  Dec.  757. 
Mich.— In  re  Archer,  134  Mich.  408, 
96  N.  W.  442.  Mo. — Ward  r.  State, 
2  Mo.  120,  22  Am.  Dec.  449;  Ex  parte 
Eenshaw,  6  Mo.  App.  474.  N.  Y. 
People  ex  rel.  Hackley  v.  Kelly,  12 
Abb.  Pr.  150,  21  How.  Pr.  54.  Tex. 
Ex  parte  Napoleon,  65  Tex.  Crim.  307, 
144  S.  W.  269.  Utah.— Ex  parte  Har- 
ris, 4  Utah  5,  5  Pac.  129.  Eng.— See 
Rex  V.  Hunter,  3  Car.  &  P.  591,  14 
E.  0.  L.  731. 

See  5  Standard  Proc.  373,  374,  note 
26. 

[a]  But  see  State  f.  Blocker,  14 
Ala.  450,  holdinfr  the  power  of  the 
court  to  be  8upor.seded  by  the  provi- 
sion in  the  paminjj  statute  that  the 
witness  shall  be  indicted  if  he  refuses 
to  testify. 

[b]  At  common  law,  a  court  may 
treat  a.s  a  contempt  a  refusal  to  give 
evidence  before  the  grand  jury.  State 
V.   Block  or.    14    Ala.    450. 

\c]  The  grand  jury  has  implied 
power  to  (Iftain  a  witness  in  custody 
and  tako  him  before  tlie  court  when 
necessary  to  get  the  aid  of  the  court 
to  compel  him  to  give  evidence.   Heard 


f.  Pierce,  8  Cush.   (Mass.)  338,  342,  54 
Am.  Dec.  757. 

86.  See   10   Standard   Proc.   608. 

87.  111.— Goodman  v.  People,  90  111. 
App.  533.  N.  Y.— People  ex  rel.  Bald- 
win V.  Miller,  9  Misc.  1,  29  N.  Y.  Supp. 
305;  People  ex  rel.  Cowan  v.  Hamil, 
145  N.  Y.  Supp.  400.  Ohio. — Ammon 
V.  Johnson,  3  Ohio  C  C.  263.  Okla. 
Ex  parte  Gudenoge,  2  Okla.  Crim.  110, 
100   Pac.   39. 

[a]  Delegation  of  Judicial  Power. 
But  an  order  directing  the  sheriff  to 
commit  a  witness  to  jail  till  he  should 
be  willing  to  answer,  leaving  to  the 
officer  the  determination  how  his  pris- 
oner should  demonstrate  his  willing- 
ness or  what  was  a  compliance  with 
the  order,  is  invalid  as  an  attempted 
delegation  of  judicial  power.  Bradley 
Fertilizer  Co.  r.  Taylor,  112  N.  C.  141, 
151,   17  S.   E.   69. 

88.  Burnside  f.  Dewstoe,  9  Ohio 
Dec.  589. 

89.  Winder  v.  Diffenderffer,  2  Bland 
(Md.)  166;  Gihon  v.  Albert,  7  Paige 
CN.  Y.)  278;  Burnett  v.  Phalon.  19 
How.  Pr.  (N.  Y.)  530.  See  10  Ency, 
of   Ev.,   328,   329. 

90.  Gihon  V.  Albert,  7  Paige  (N. 
Y.  278.  See  Rogers  r.  Superior  Court, 
145  Cal.  HS,  78  Pac.  344  (holding  affi- 
davit insufficient);  1  Dan.  Ch.  Pr.  (8 
ed.)   554. 

[a]  No  aifldavit  is  necessary  as  a 
foundation  for  the  procooding.  Peo- 
ple ex  rel.  Baldwin  v.  Miller,  9  Misc. 
1,  29  N.  Y.  Supp.  305,  59  N.  Y.  St. 
702. 
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thorizod  by  stntnto  in  case  of  a  refusal  to  testify  before  nonjudicial 
bodies." 

B.  By  CrimtnaT;  Prosecution.  —  The  eontumnoious  refusal  of  a 
witness  to  be  sworn  or  to  testify  is  :in  ofTense  in  some  states,®-  which 
may  be  prosecuted  notwithstanding  punishment  for  contempt.®^ 

VIII.  COMPENSATION  OF  WITNESSES.  —  A.  Prepayment 
OF  Fek.s.  —  1.  In  Civil  Actions.  —  a.  In  (hneral.  —  By  virtue  of 
an  early  P^nglish  statute,®'*  and  modern  statutes  enacted  pursuant 
thereto,®^  a  witness  in  a  civil  action  is  not  bound  to  obey  a  subpoena 
unless  at  the  time  of  service  his  fees  and  traveling  expenses  are  paid 
or  tendered,  or  are  waived  by  him.®^  If  a  witness  has  not  waived  his 
right  to  prepayment  of  his  fees,  he  is  not  only  not  obliged  to  attend 
court.®'  but  if  in  attendance  he  is  not,  it  has  been  held,  obliged  to  be 
sworn,  before  his  fees  are  paid.®^  In  some  jurisdictions  it  is  provided 
that  witnesses  are  not  entitled  to  receive  their  fees  in  advance,®®  and 


91.  See   5    Standard   Proc.   376. 

[a]  The  proceeding  is  statutory, 
and  the  mode  pointed  out  by  statute 
must  be  followed.  People  ex  rel. 
Steitz  1-.  Eice,  57  Hun  62,  10  N.  Y. 
Supp.  270,  32  N.  Y.  St.  7. 

92.  See  Cook's  Crim.  Code  (N.  Y.), 
1915,  §  600,  and  Sherwin  v.  People, 
100   N.   Y.   351,   3   N.  E.   465. 

93.  Cook's  Crim.  Code  (N.  Y.), 
1915,  §602;  Hanbury  v.  Beredict,  160 
App.   Div.   662,   146   N.   Y.   Supp.   44. 

94.  5  Eliz.,  c,  9;  In  re  Working 
Men's  Mut.  Soc,  51  L.  J.  Cli.  850,  21 
Ch.  Div.  831,  47  L.  T.  645,  30  W.  R. 
938;  Betteley  v.  McLeod,  3  Bing.  N 
C.  405,  132  Eng.  Eeprint  466;  Bowles 
V.  Johnson,  1  W.  Bl.  36,  96  Eng.  Re- 
print   19. 

fa]  But  if  a  witness  resides  in  the 
town  where  the  trial  is  had,  no  con- 
duct money  is  required.  Jacob  v.  Hun- 
gate,  3  Dowl.  P.   C.    CEng.)   457. 

95.  U.  S.— In  re  Boeshore,  125  Fed. 
651;  Young  v.  ^Nrerchants'  Ins.  Co., 
29  Fed.  273.  111.— Hollister  v.  People, 
116  111.  App.  338.  la.— State  v.  Kee- 
nan.  Ill  Iowa  286,  82  N.  W.  792.  Ky. 
Thurman  r.  Virgin.  18  B.  Mnn.  7So. 
N.  J.— Ogden  v.  Oibbons,  5  N.  J.  L.  518. 
N.  Y.— In  re  Depue,  185  N.  Y.  60.  77 
N.  E.  798:  Muscott  v.  Range,  27  How. 
Pr.  85;  Quinby  v.  Ellithorp,  170  N. 
Y.    Supp.    969. 

fa]  As  Affected  "by  Place  of  Resi- 
dence.— Uuder  some  statutes  unless  a 
witness  resides  without  the  county  or 
beyond  a  specified  distance  from  court, 
he  is  not  entitled  to  prepayment  of 
fees.     See   the    statutes,   and   Thurman 
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V.  Virgin,  18  B.  Mon,  (Ky.)  785;  Lari- 
more  v.  Bobb,  114  Mo.  446,  21  S.  W. 
922. 

Tender  of  fees  as  affecting  right  to 
continuance  on  account  of  absence  of 
witness,   see   5    Standard   Proc.   462. 

Prepaymemt  as  prequisite  to  con- 
tempt proceedings,  see  supra,  IV,  A, 
2. 

96.  U.  S. — In  re  Boeshore,  125  Fed. 
651.  Ky. — Thurman  v.  Virgin,  18  B. 
Mon.  785.  N.  Y. — Andrews  v.  An- 
drews, 2  Johns.  Cas.  109;  Hurd  v. 
Swan,  4  Denio  75.  Eng.— Goff  v.  Mills, 
2  D.  &  L.  23,  13  L.  J.  Q.  B.  227,  8  Jur. 
758;  Betteley  v.  M'Leod,  3  Bing.  N. 
C.  405,  132  Eng.  Reprint  466. 

97.  See  cases  cited  supra,  this  sec- 
tion. 

98.  Minn. — Kipp  v.  Dawson,  59 
Minn.  82,  60  N.  W.  845.  N.  Y.— Hurd 
r.  Swan,  4  Denio  75.  Eng. — Fuller  v. 
Prentice,  1  H.  Bl.  49,  2  R.  R.  715,  126 
Eng.   Reprint    31. 

Contra,  Rozek  r.  Redzinski,  87  Wis. 
525,  58   N.  W.   262. 

As  to  effect  of  failure  to  demand 
fees  at  time  of  service,  see  infra,  VIII, 
A,  1,  b. 

99.  See  the  statutes,  and  Bailey  v. 
Brown,  105  N.  C.  127,  10  S.  E.  1054; 
Booshee  v.  Surles,  85  N.  C.  90;  Mor- 
ris V.  Rippy,  49  N.  C.  533;  Carren  V. 
Breed,  2  Coldw.  (Tenn.)  465;  Smith 
V.    Barger,    9    Yerg.    (Tenn.)    322. 

[a]     Witnesses  subpoenaed  in  a  suit 

in  forma  pauperis  are  bound  to  attend 

without    a    prepayment    of    their    ex- 

I)enses.     But   they   are   not    required   to 

,  serve    without    compensation    therefor 


WITNESSES 


519 


it  has  been  held  that  the  state  is  impliedly  excepted  from  statutes 
requiring  the  prepayment  of  witness  fees  generally.^ 

b.  Demand  for  Fees.  —  No  demand  for  fees  need  be  made  by  a  wit- 
ness,^ unless  statute  so  provides.^ 

c.  Sufficiency  of  Payment  or  Tender.  —  Modern  statutes  usually 
fix  the  amount  to  be  paid  or  tendered  a  witness  as  the  fees  to  which 
he  is  entitled  for  travel  to  and  from  the  place  designated  in  the  sub- 
poena, and  one  day's  attendance  there.*  A  ^vitness  may  expressly 
waive  payment  of  a  part  of  his  fees,^  and,  according  to  some  authori- 
ties, an  acceptance  of  the  amount  paid  without  objection  is  an  implied 
waiver  of  any  objection  to  the  amount,^  but  there  is  authority  to  the 
contrary.'^ 

d.  Fees  for  Continued  Attendance.  —  It  is  provided  by  some  stat- 
utes that  at  the  commencement  of  each  day  after  the  first,  witnesses 
are  further  entitled  on  demand  to  receive  the  legal  fees  for  that  day 
in  advance.  If  not  paid,  they  are  not  compelled  to  remain  as  wit- 
nesses.® 


and  may  receive  the  sums  due  them 
from  the  plaintiff,  or  file  their  tickets 
in  the  clerk 's  oflSce  and  have  them 
collected  from  the  defendant  in  the 
event  of  plaintiff's  success.  Bailey 
V.  Brown,  105  N.  C.  127,  10  S.  E.  1054. 

1.  State  V.  Kaemmerling,  83  Kan. 
387,  111  Pac.  441,  31  L.  K.  A.  (N.  S.) 
781. 

[a]  Eeason  of  Kule. — Since  the 
state  is  exempt  from  the  requirements 
resting  on  suitors  to  give  security  for 
costs  in  injunction  suits,  and  further- 
more since  statutes  limiting  rights  or 
interests  will  not  be  interpreted  to 
include  the  sovereign  power  unless  it 
be  expressly  named  or  intended  by 
necessary  implication,  it  follows  that 
a  general  statute  rennirinor  the  pre- 
payment of  witness'  fees  does  not  ap- 
ply to  the  state.  State  v.  Kaemmer- 
ling, 83  Kan.  3S7.  Ill  Pac.  441,  31 
L.  R.  A.  (N.  R.)   781. 

2.  In  re  Bocshore,  125  Fed.  651; 
Hurd  V.  Swan,  4  Denio  (N.  Y.)  75. 
But  see  Ilolden  v.  Shove,  1   R.  I.  287. 

3.  See  the  statutes,  and  Stockber- 
ger  f.  Lindsey,  fi5  Towa  471,  21  N.  W. 
782;  Meffert  v.  Dubuque,  B.  &  M*.  R. 
Co.,  34  Iowa  430. 

fal  If  a  witness  fails  to  demand 
hla  fees  nt  the  time  servifo  is  made, 
he  cannot  on  the  trial  rofusf  to  testify 
unless  his  fees  arc  paid.  Stoekberger 
V.  Linrlsay,  CyT,  Town  471,  21   N.  W.  782. 

fb]  "Possibly  such  a  demand  could 
be  lawfully  made  at  any  time  before 
they  appear,"  but   it  cannot  be   made 


afterwards.      Stoekberger    v.    Lindsay, 
65  Iowa  471,  21   N.  W.  782. 

4.  See  the  statutes,  and  Bliss  v. 
Brainard,  42  N.  H.  255;  Hurd  v.  Swan, 
4   Denio    (N.   Y.)    75. 

[a]  Under  the  statute  of  5  Eliz.  c. 
9,  a  witness  is  entitled  to  a  reason- 
able sum  for  his  expenses  in  going  to, 
attending,  and  returning  from  a  trial 
before  he  is  compelled  to  obey  a  sub- 
poena. Betteley  v.  M'Leod,  3  Bing. 
N.  C.  405,  132  Eng.  Reprint  466;  Dixon 
V.  Lee,  1  C.  M.  &  R.  (Eng.)  645,  5 
Tyr.  180,  3  D.  P.  C.  259;  Ashton  V. 
Haigh,  2  Chitty   (Eng.)  201. 

5.  Hurd  V.  Swan,  4  Denio  (N.  Y.) 
75. 

6.  Leber  v.  United  States  ex  rel. 
Fleming,  170  Fed.  881,  96  C.  0.  A.  57; 
Norris  v.  Hassler,  23  Fe€.  581;  An- 
drews r.  Andrews,  2  .Tohns.  Cas.  (N. 
Y.)  109.  Oontra,  ITurd  V.  Swan,  4 
Denio   CN".  Y.)   75. 

7.  Dixon  r.  Lee.  1  C.  M.  &  E.  (Eng.) 
64.5,  5  Tyr.  180.  3  Dnwl.  P.  C.  2.59 
(overruling  a  motion  for  attachment); 
Fuller  V.  Prentice,  1  II.  Bl.  49,  2  R.  R. 
715,  126  Eng.  Reprint  31;  Newton  V. 
ITarland,  1  Scott  (N.  R.)  502,  1  Man. 
&  a.  9^6,  9  D.  P.  C.  16,  1  W.  P.  C. 
53,  10  L.  .L  r.  P.  11.  4  .lur.  992.  See 
Pease  V.  Bamford,  96  Me.  23,  51  Atl. 
234. 

8.  See  the  statutes  and  the  follow- 
ing cases:  »Ia, — Stoekberger  v.  Lind- 
sey, 65  Iowa  471.  21  N.  W.  782.  Mass. 
Atwood  V.  Sfott,  99  Mass.  177,  9G 
Am.     Dec.     728.       N.     Y.— Muscott    v 
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e.  Application  of  Fiilc  to  Parties,  — A  party  to  an  action  is  as 
much  ontitlod  to  invpaymcnt  of  his  fees  when  subpoenaed  by  his  ad- 
versary as  a  tliird  ptM-son."  But  if  he  is  in  court,  he  may  be  called 
on  to  testify  witlituit  ]>ayment  or  tender  of  fees," 

2.  In  Criminal  Cases.  —  Witnesses  are  required  to  attend  in  crim- 
inal eases  without  the  prepayment  of  fees,"  unless  it  is  otherwise  pro- 
vided by  statute.^-  Indeed,  statutes  sometimes  expressly  provided  that 
prepayment  of  witness  fees  is  not  necessary."  In  the  federal  courts, 
it  hasbeeji  laid  down  as  the  rule,  that  prepayment  of  witness'  fees  is 
not  necessary  unless  the  witness  is  without  means  of  paying  his 
expenses.^* 

B.  T.VXATION  AS  Costs.  —  By  virtue  of  statute,  fees  of  witnesses 
are  taxable  as  costs.^^ 

C.  Actions  To  Recov-er  Fees.  —  1.  By  Witness  or  Persons 
Claiming  Under  Him.  —  a.     In  General.  —  In  civil  cases,  a  witness," 


Eunge,  27  How.  Pr.  85;  Hurd  v.  Swan, 
4  Denio  7.5;  Courtney  v.  Baker,  3  De- 
nio  27.  N.  C— See  State  r.  Massey, 
104  N.  C.  877,  10  S.  E.  G08.  Tenn. 
See  Wetherspoon  v.  Killough,  Mart.  & 
Y.  38.  Vt.— Mattock  v.  Wheaton,  10 
Vt.   493. 

9.  Bonner  v.  People,  40  111.  App. 
628;  Anderson  v.  Johnson,  1  Sandf. 
(N.  Y.)  713;  Hewlett  v.  Brown,  1 
Bosw.  (N.  Y.)  655,  7  Abb.  Pr.  74. 
Kapalji,  Law  of  Witnesses  §   302. 

10.  Rozek  v.  Eedzinski,  87  Wis. 
52o,  58  N.  W.  262.  See  also  Reed  v 
Fairless,  3  F.  &  F.  958,  8  L.  T.  N.  S. 
853. 

11.  Mich. — Chase  v.  Kalamazoo  Cir- 
cuit .Judpe,  154  Mich.  271,  117  N.  W. 
660.  Neb.— Huckins  r.  State,  61  Neb. 
871,  86  N.  W.  485.  N.  H.-— State  v. 
Tebbetts,  54  X.  H.  240,  witness  for  the 
state.  N.  Y. — See  Cook's  Crim.  Code 
§  §  616,  617,  Ex  parte  Chamberlain,  4 
Cow.  49.  Vt. — In  re  Consolidated  Ren- 
dering Co.,  80  Vt.  55,  66  Atl.  790,  wit- 
ness for  state. 

12.  See  the  statutes,  and  State  r. 
Keenan,   111    Iowa   286.   82   N.  W.   792. 

fal  A  statute  relating  to  prepay- 
ment of  witness*  fees  in  civil  actions 
dops  not  applv  to  criminal  prpsecutiona. 
Huckins  v.  State,  61  Neb.  471,  86  N. 
W.   485. 

fb"!  In  New  Jersey,  witnesses  for 
the  prosecution  are  not  entitled  to  pre- 
payment of  their  fees,  but  witnesses 
for  the  accused  are.  In  re  Haines,  67 
N.  J.  L.  442,  51    Atl.  929. 

13.  West  V.  State,  1  Wis.  209.     See 

Vol.  XXVI 


State  V.  Graves,  13  Wash.  485,  43  Pac. 
376. 

[a]  To  witnesses  of  the  state,  the 
statute  is  not  restricted.  West  V. 
State,  1   Wis.  209,  233. 

[b]  In  Florida,  the  defendant  is  not 
required  to  pay  costs  of  his  witnesses 
except  after  conviction.  Pittnian  v. 
State,  51  Fla.  94,  41  So.  385,  8  L.  R. 
A.    (N.   S.)    509. 

14.  Norris  v.  Hassler,  23  Fed.  581; 
United  States  v.  Durling,  4  Biss.  509, 
25  Fed.  Cas.  No.  15,010,  under  earlier 
practice. 

[a]  The  United  States  is  not  re- 
quired to  tender  witness  fees  in  ad- 
vance.    In  re  Storror,   63   Fed.  664. 

15.  See   5   Standard  Proc.  944,  787. 

16.  Ala. — Nicolas  v.  Trickey,  19 
Ala.  92;  Hill  r.  White,  1  Ala.  576.  La. 
Smith  V.  Shreveport,  10  La.  Ann.  582. 
Miss. — Hall  V.  Moore,  70  Miss.  75,  11 
So.    655.      N.   Y.— Watts   v.    Van    Ness, 

1  Hill  76.  Pa.— Utt  V.  Long,  6  Watts 
&  S.  174;  Guest  v.  Philadelphia  Co.,  7 
Pa.  Super.  321.  Tenn. — Burson  v.  Ma- 
honey,   6   Baxt.    304;    Carren   v.   Breed, 

2  Coidw.  465;  Wetherspoon  v.  Killough, 
Mart.  &  Y.  38. 

fal  Just  as  any  other  creditor  by 
simple  contract  may  enforce  his  claim 
by  suit,  so  may  a  witness  enforce  a 
demand  for  his  "fees.  Hall  v.  Moore,  70 
Miss.   75,   11   So.   65.5. 

fb]  A  witness  for  an  unsuccessful 
party  may  recover  his  fees  by  suit, 
though  the  party  himself  is  not  entitled 
to  have  such  fees  taxed  as  costs.  Hall 
V.  Moore,  70  Miss.  75,  11  So.  655. 
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or  his  assignee,^^  may  bring  an  action  against  the  party  In  -^hose  be- 
half he  was  a  witness,  for  the  fees  allowed  himj  by  law.  But  he  can- 
not maintain  an  action  against  the  adverse  party  merely  because  he 
was  unsuccessful  in  the  action.^^ 

In  criminal  cases,  a  witness  for  the  state  cannot  maintain  an  action 
for  his  fees  against  the  accused,  either  before  or  after  conviction,^' 
or  against  the  prosecutor  after  a  verdict  of  acquittal  without  any 
finding  as  to  costs.-°  Witnesses  for  the  state  and  the  defendant  may 
maintain  an  action  for  fees  against  the  county  under  a  statute  making 
it  liable  therefor,  in  accordance  with  the  general  rules.-^  But  a  wit- 
ness committed  for  his  inability  to  give  security  for  his  appearance 
should  resort  to  mandamus  proceedings  against  a  county  to  recover 
for  his  fees.-- 

b.  Parties.  —  The  general  rules  governing  parties  in  actions  upon 
contract  apply  to  an  action  by  a  witness  to  recover  his  fees.^^ 

c.  Time  of  Instituting  Actio7i.  —  A  witness  may  bring  an  action 
for  his  fees  either  before^*  or  after^^  trial  and  judgment  in  the  action 
in  which  he  appeared  as  a  witness.     It  is  not  necessary  for  him:  to 


17.  Burns  v.  Howard,  68  Ala.  352; 
Findley  v.  Wyser,  1  Stew.  (Ala.)  23. 
See  also  Bollin  v.  Blythe,  46  Fed.  181; 
Lopez  V.  United  States,  2-i  Ct.  CI.  (U. 
S.)  84,  2  L.  R.  A.  571. 

18.  Smith  f.  Shreveport,  10  La. 
Ann.  582. 

[a]  The  reason  is  that  there  is  no 
privity  of  contract  between  the  wit- 
ness and  the  party  who  does  not  sum- 
mon him.  Smith  v.  Shreveport,  10  La. 
Ann.  582. 

19.  Nicolas  r.   Trickey,   19   Ala.   92. 
[a]      The    remedy    for    the    recovery 

of  such  fees  is  to  enter  judgment 
apainst  the  accused  for  the  costs,  and 
collect  them  by  execution,  though  they 
are  not  ascertained  by  the  .iudgment 
itself,  but  are  taxed  by  the  clerk. 
Nif'olas  r.  Trickey,  19  Ala.  92.  See 
5  Standard  Proc.  974. 

20.  Strein  v.  Zeigler,  1  Watts  &  S. 
(Pa.)   259. 

21.  Troxell  v.  Union  County,  161 
111.  A  pp.  173,  See  First  Nat.  Bank  v. 
Custer,  7  Mont.  404,  17  Pac.  551,  hold- 
ing the   complaint  insuflieient. 

As  to  actions  against  municipalities 
generally,  see  tluj  title,  "Municipal 
Corporations." 

As  to  mode  of  enforcing  claims 
again.st  municipalities  generally,  see  20 
Standard    I'roc.    Mt,    2?.?,. 

22.  Hall    r.    Somerset,    82    Md.    618, 


34  Atl.   771,   51   Am.   St.   Eep.   484,   32 
L.  E.  A.  449. 

[a]  Assumpsit  is  not  a  proper  rem- 
edy. Hall  r.  Somerset  Co.,  82  Md.  618, 
34  Atl.  771,  51  Am.  St.  Eep.  484,  32 
L.  R.  A.  449. 

23.  See;  the  titles,  "Implied  and 
Express  Agreements"   and   "Parties." 

[a]  The  court  is  not  a  proper  de- 
fendant to  an  action  for  witness  fees. 
Watts  V.  Van  Ness,  1   Hill   (N.  Y.)   76. 

[b]  Where  joint  contracts  are  made 
joint  and  several  by  law,  a  witness 
who  has  been  subpoenaed  by  two  joint 
plaintiffs  may  sue  either  or  both  at 
ilia  election.  Wetherspoon  v.  Killough, 
Mart.  &  Y.    (Tenn.)   38. 

24.  Pa.— Howard  Bldg.  &  L.  Assn. 
V.  Philadelphia  &  R.  R.  Co.,  102  Pa. 
220;  Shannon  r.  Brosius,  9  Pa.  Dist, 
167.  Tenn. — Wetherspoon  v.  Killough, 
Mart.  &  Y.  38.  Tex.— -Florcs  v.  Thorn, 
8  Tex.  377,  holding  that  under  the 
Texas  statute  a  witness  may  sue  for 
his  services  immediately  on  their  ren- 
dition. 

25.  Nicolas  v.  Trickey,  19  Ala.  92; 
Hill  V.  White,  1  Ala.  576.  But  see  Bel- 
den  r.  Snead,  84  N.  O.  243,  holding 
that  after  final  judgment  a  witness 
cannot  withdraw  his  witness  ticket 
and   sue  n|ion    it. 

fa]  At  the  end  of  the  term  the  ac- 
tion may  bo  brought.  Burson  v.  Ma- 
honey,  6  Baxt.   (Tenn.)   304. 
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await,  tlio  rosnlt  of  an  oxoeution  ajjainst  tho  successful  party,-"  or 
even  to  have  his  costs  taxed  in  the  ease.'^ 

d.  Pleadings.  —  Tho  pleadinjis  in  an  action  to  recover  witness'  fees 
must  state  a  cause  of  action  in  accordance  with  the  general  rules.^' 

2.  By  Party.  —  A  party  cannot  sue  on  a  bond  for  costs  to  recover 
witness'  foes,  witliout  niakint;  the  witnesses  parties,  unh^ss  he  aUeges 
facts  showiuir  lie  sues  as  trustee  of  an  express  trust  or  as  a  person  with 
whom  a  contract  was  nuule  for  the  benefit  of  the  witnesses.-" 

D.  Action  Ag.vinst  Defaulting  Witness  to  Recoveii  Fees  Paid. 
Fees  paid  a  witness  who  fails  to  attend  court  may  be  recovered  in  an 
action  of  money  had  and  received.^"  It  has  been  held  that  a  rule  or 
order  to  show  cause  why  he  should  not  refund  the  fees  paid  him  is  a 
proper  remedy.^^ 


26.  Ala.— nill  r.  White,  1  Ala.  576. 
Pa.— Utt  V.  Long,  6  Watts  &  S.  174. 
Term. — Wetherspoon  v.  Killough,  Mart. 
&  Y.  38.  Tex.— Houston  &  G.  N.  E. 
Co.  i\  Jones,  46  Tex.  133;  Flores  v. 
Thorn,  8   Tex.   377. 

27.  Utt  V.  Long,  6  Watts  &  S.  (Pa.) 
174. 

28.  See  the  titles.  " Assumpsit; " 
"Declaration  and  Complaint;"  "Im- 
plied and  Express  Agreements." 

[a]     In  an  action  against  the  county 

(1)  a  compliance  with  the  statute  as 
to  the  filing  of  affidavits,  and  the  en- 
try of  a  court  order  that  witnesses  be 
summoned  and  paid  by  the  county 
treasurer,  must  be  alleged.  Worthen 
V.  Johnson,  62  Neb.  754,  87  N.  W.  809. 

(2)  If  the  county  is  only  liable  on  con- 
dition the  fees  are  not  collected  from 
the  defendant  on  execution,  the  com- 
plaint should  set  out  this  fact  and  al- 
lege a  return  of  execution  unsatisfied. 
First  Nat.  Bank  v.  Custer,  7  Mont.  464, 
17  Pac.  .5.51. 

29.  Munzesheimer  v.  Byrne,  56  Ark, 


116,  19  S.  W.  320. 

[a]  Time  of  Instituting  Action. — 
But  a  party  to  an  action  cannot  sue 
for  witness'  fees  pending  suit,  for  tho 
reason  that  if  he  is  unsuccessful  in 
the  action  he  would  be  required  to  re- 
fund as  costs  the  fees  recovered  by 
him.  Shannon  v.  Brosius,  9  Pa.  Dist. 
167. 

30.  Me. — Pease  v.  Bamford,  96  Me. 
23,  51  Atl.  234.  N.  Y.— Ehle  v.  Bing- 
ham, 4  Hill  595;  Bowling  v.  Bu.sh,  6 
How.  Pr.  410;  Ford  v.  Monroe,  6  How- 
Pr.  204.  Eng. — Martin  v.  Andrews,  7 
El.  &  Bl.  1,  90   E.   C.  L.  1. 

[a]  Though  the  fees  be  insufficient 
to  impose  on  the  witness  tho  duty  of 
attending  court,  the  witness  cannot  re- 
fuse to  attend  court  and  retain  the  fees 
also.  The  fees  may  be  recoverorl  in 
an  action  of  money  had  and  received. 
Pease  v.  Bamford,  96  Me.  23,  51  Atl. 
234. 

31.  In  re  Wetmore,  19  N.  Brunsw. 
639,  where  an  attorney  was  subpoenaed 
as  witness. 


WOODS.  —  See  Logs  and  Logging;  Public  Lands. 


WOUNDS.  —  See  Indictment  and  Information. 
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I.  NATURE  AND  FORM  OF  REMEDIES.  —  Compons.«f1  Ion  for 
work  ami  Inbor  may  ho  rocovcri'd.  accordiiiu:  to  the  circumstances  of 
the  casi'.  in  assumpsit/  cU'bt,-  or  covenant.^  Tlio  nature  of  tne  action, 
while  (loterminetl  by  the  partii'ular  facts  of  any  triven  ease,  is  in  no 
way  ilitTerent  from  contract  actions  j^cJierally,  whether  on  a  si)ecialty 
or  simple  contract,  I'xpress  or  implii'd,  executory,  performed,  or  par- 
tially performed,  a  full  ti-catinent  of  which  will  be  found  in  another 
part  of  this  worlc* 

II.  PARTIES'.  —  A.  Plaintiff.  —  An  action  to  recover  for  ser- 
vices is  maintainable  by  the  party  who  i)erforius  the  labor  or  is  en- 
titled to  the  compensation  therefor,'"'  and  where  such  compensation  is 
due  and  owing  to  more  than  one  person  all  may  join  in  an  action  for 
its  recoverj'." 

B.  Defendant.  —  As  a  general  rule  assumpsit  for  work  and  labor 
shoukl  l)e  brought  against  the  party  for  whom  the  services  were  actu- 
iilly  performed,**  unless  the  plaintiff  is  restricted  by  a  special  con- 


1.     See   3    Stand.vrd   Proc.    195,    198, 

2c;. 

'.^  U.  S. —  Young  V.  Preston,  4 
Cranch  239,  2  L.  ed.  607.  Ala.— Aik- 
ins  r.  Bloodgood,  12  Ala.  221.  Mo. — 
Brown  r.  Gauss,  10  Mo.  265.  N.  C— 
TVilson  V.  Murphey,  14  N.  C.  352. 
S.    C— Hurt    r.    Davis,    1    Brev.   304. 

See  6  Standard  Proc.  474. 

3.  Me. —  Porter  v.  Androscoggin  & 
K.  R.  Co.,  37  Me.  3 19.  Pa.—  McManus 
r.  Cassidv,  66  Pa.  260.  Vt.— McKay  i;. 
Darling, '65   Vt.   639,   27   Atl.   324. 

See  generally  the  title  "Covenant, 
Action    of." 

4.  See  11  Standard  Proc.  936,  et 
seq. 

By  particular  individuals,  see  the  sub- 
ject involved,  as  "Architects  and  Build- 
ers;" "Lawyer  and  Client;"  "Mas- 
ter and  Servant;"  "Mechanics' 
Liens ; "  "  Parent  and  Child ; "  "  Physi- 
cians and  Surgeons,"   etc. 

5.  See  generally,  11  Standard  Proc. 
957,  et   seq.,   and  the   title    "Parties." 

6.  IT.  S.— The  Avenger,  251  Fed.  19, 
163  C.  C.  A.  269.  Cal.— Blair  v. 
Brownstone  Oil  &  Eefin.  Co.,  35  Cal. 
App.  394,  170  Pac.  160.  Me. — King  t'. 
Thompson.  116  Me.  316,  101  Atl.  724. 
Mass. — Wheelock  r.  Zevitas,  229  Mass. 
167,  118  N.  E.  279.  N.  Y.— Lewis  v. 
Trickey,  20  Barb.  387;  Shapiro  v.  Woh 
lat  168  N.  Y.  Supp.  723.  S.  C— Home 
f.  ^f<:Rae,  53  S.  C.  51,  30  S.  E.  701. 

See  generally  11  Standard  Proc  958. 

[a]  Services  of  a  minor  son  recov- 
ered for  bv  a  parent.  See  Cannon  v. 
McKenzie,  "3    Cal.    App.    286,    85    Pac. 
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]30,   and    geuerallj^   the   title     "Parent 
and  Child." 

[b]  By  an  Assignee. —  (1)  Caffrey 
r.  Omilak  G.  &  S.  Min.  Co.,  4  Cal. 
Unrep.  601,  36  Pac.  388,  652;  Hodges 
f.  Friedheini,  25  App.  Div.  608,  49  N. 
Y.  Supp.  529.  See  the  titles  "Assign- 
ments;" "Parties."  (2)  An  assignee 
of  one  who  voluntarily  abandons  his 
contract  to  perform  services  cannot  re- 
cover in  assumpsit  for  part  perform- 
ance. Homer  v.  Shaw,  177  Mass.  1, 
58  N.  E.  160.  But  see  11  Standard 
Proc.    948. 

7.  Trueb  v.  New  York  Asbestos  Mfg. 
Co.,  16  Misc.  482,  38  N.  Y.  Supp.  604; 
Dallas  V.  Columibia  Iron  &  Steel  Co., 
158  Pa.  444,  27  Atl.  1055.  See  11 
Standard  Proc  963. 

[a]  Under  a  joint  contract  where- 
in several  have  agreed  to  do  the  work, 
but  which  is  actually  done  by  one  alone 
on  behalf  of  all,  with  the  consent  of 
the  employer,  all  may  join  in  assumpsit 
for  compensation.  Jewett  v.  Weston, 
11    Me.   346. 

8.  Ark.—  Clark  r.  Roop,  15  Ark.  172. 
Me.— Tobbetts  v.  Haskins,  16  Me.  283. 
N.  y. —  Richard  Taylor  Co.  v.  Cannon, 
16  Misc.  679,  37  N.  Y.  Supp.  643.  Pa.— 
Pinchon  ■"    Delaney,  2   Yeates    22. 

See  generally  11  Standard  Proc. 
972. 

[a]  Where  a  third  party  contracts 
to  do  the  work,  and  employs  the  plain- 
tiiT,  tlio  defendant,  for  whom  the  work 
is  actually  performed  and  who  prom- 
ises to  pay  the  plaintiff,  may  be  sued 
in   assumpsit  under   the  general   counts 
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tract.^  Thus  the  action  is  generally  brought  against  the  party  who 
requests  the  service,  although  it  may  be  for  the  benefit  of  another,^" 
excepting,  of  course,  cases  of  agency  within  the  plaintiff's  knowl- 
edge.^^ "Wliere  sennces  arer  performed  for  several  parties,  under  cir- 
cumstances entailing  a  joint  liability  to  pay  therefor,  all  may  be 
joined,^-  but  a  misjoinder  occurs  where  a  joint  liability  is  not  shown.^' 
III.  JOINDER  OF  CAUSES  AND  COUNTS.  —  The  general  rules 
relating  to  joinder  of  actions  are  applicable  to  actions  for  work  and 
labor.^*  Special  and  common  counts  may  be  joined  in  assumpsit  for 
work  and  labor,^^  and  the  indebitatus  and  quantum*  meruit  counts  ^® 


for  compensation.     Sherman  v.  Stanton, 
1   Tyler    (Vt.)    350,   4   Am.   Dee.    724. 

9.  Colo. —  Calhoun  v.  Girardine,  13 
Colo.  103,  21  Pae.  1017.  lU.— Compton 
f.  Payne,  69  111.  3.54;  Walker  v.  Brown, 
28  111.  378,  81  Am.  Dec.  287.  N.  Y.— 
Alger  r.  Eaymond,   7  Bosw.  418. 

[a]  When  another  is  regarded  as 
principal,  who  engages  the  plaintiff, 
and  to  whom  the  plaintiff  has  always 
looked  for  compensation.  Tripp  v. 
Hathaway,  15  Pick.  (Mass.)  47;  Owen 
V.  Hadley,  186  Mo.  App.  1,  171  S.  W. 
973. 

10.  Clark  v.  Eoop.  15  Ark.  172; 
Wells  V.  Turner,   IG   Md.   133. 

[a]  Ownership  Not  Essential. — Pa- 
cific Iron  &  Steel  Wks.  v.  Goerig,  55 
Wash.  149,  104  Pac.  151. 

11.  Batchelder  v.  McKenncy,  36  Me. 
5.55;  Mosby  v.  Hunter,  31  N.  C.  119. 
See  the   title   "Principal  and  Agent." 

[a]  Against  a  municipality  for  ser- 
vices rendered  for  its  benefit  on  the  re- 
quest of  the  proper  authorities.  Evans- 
ville  V.  Thayer,  59  Ind.  324. 

12.  Mich.— Snvder  v.  Neal,  129 
Mich.  692,  89  N.  W.  588.  Mont.—  Mc- 
Intyre  t'.  MacGinniss,  41  Mont.  87,  108 
Pac.  .3.53,  137  Am.  St.  Rep.  701.  N.  Y. 
Beach  r.  Raymond,  2  E.  D.  Smtih  496. 

See   11    Standard  Pro^.  975. 

fa]  Where  a  road  Is  built  for  a 
number  of  persons  on  a  fommon  sub- 
scription, all  may  be  joined  in  an  ac- 
tion of  assumpsit  for  work  and  labor. 
Bporry  r.  .Tohn«on,   11    Ohio   452. 

[b]  Minor  heirs  should  not  be  joined 
in  assumpsit  for  scrvicos  icndered  by 
an  attorney  against  the  personal  repre- 
sentative of  the  estate.  Rogers  v. 
Heath,  48  Mich.  583,  12  N.  \V.  8r,2. 

fc]  When  a  contract  is  modified  by 
the  introduction  of  a  third  party  who 
assumes  a  part  of  the  obligation  he 
may  be  joined  in  an  action  to  recover 
compensation      for    the    services    per- 


I  formed.    Thompson  v.  Brown,  106  Iowa 
367,  76  N.  W.  819. 

13.  Leszynsky  v.  Levinsohn,  170 
App.  Div.  514,  156  N.  Y.  Supp.  494; 
Hodges  ir.  Friedheim,  25  App.  Div.  608, 
49   N".  Y.  Supp.  529. 

14.  See  generally  the  titles  "Join- 
der  of  Actions;"    "Several   Counts." 

[a]  Must  Affect  All  Parties. — An 
action  for  work  and  labor  cannot  be 
joined  with  an  action  on  the  promise 
of  a  third  party  to  pay  the  obligation. 
Leszynsky  v.  Levinsohn,  170  App.  Div. 
514,   156  N.  Y.   Supp.  494. 

15.  Oal.— Cowan  r.  Abbott,  92  Cal. 
100,  28  Pac.  213.  Md.— Fairfax  For- 
rest Min.  &  Mfg.  Co.  V.  Chambers,  75 
Md.  604,  23  Atl.  1024.  Mich.— Hem- 
minger  v.  Western  Assur.  Co.,  95  Mich. 
355,  54  N.  W.  949.  Mo.— Moore  v. 
Gaus  &  Sons  Mfg.  Co.,  113  Mo.  98,  20 
S.  W.  975;  Globe  Light  &  Heat  Co. 
V.  Doud,  47  Mo.  App.  439.  Pa.— M  c- 
Dowell    V.    O^-er,    21    Pa.    417. 

[a]  A  claim  may  consist  of  several 
items,  based  on  a  single  contract  be- 
tween the  parties,  and  yet  state  but  a 
single  cause  of  action  for  work  and  la- 
bor. Roehring  v.  Huebschmann,  34 
Wis.  18.5. 

[b]  Separate  Statement. — A  cause 
of  action  for  breach  of  a  special  con- 
tract and  on  a  quantum  meruit  for 
work  done,  though  permitted  to  bo 
joined  in  the  same  declaration,  must 
bo  separately  stated.  Summons  &  Law- 
rence Duck  Co.,  133  Mass  298;  Evans 
r.  Kalbflcisch,  16  Abb.  Pr.  N.  S.  (N.  Y.) 
1.3. 

16.  Cal.— Ballon  v.  Sunflower  Gold 
Min.  Co..  165  Cal.  557,  132  Pac.  1036. 
Kan. —  Mervwethers  v.  Youmans,  81 
Kan.  309.  "105  Pac.  .54,5.  Mo.— Globe 
Light  &  Heat  Co.  v.  Doud,  47  Mo.  App. 
439.  S.  C— Cleveland  r.  Williams  & 
Butter,  94  S.  C.  406,  78  S.  E.  81. 
W.  Va. — Polsley  v.  Anderson,  7  W.  Va. 
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may  bo  joinoil.  but  not  the  oonnnon  counts  of  ilobt  and  assninpsit.^'^ 
Election.  — Wlien  the  plaintitT  lias  joined  several  counts  in.  assumpsit 
for  work  and  labor  lie  nuiy  eloi-t  upon  which  he  will  proceed,"  but 
cannot  be  couipc^lled  to  do  so.^" 

IV.  PLEADING,  —  A.  Declaration  or  Compt.atnt,  —  1.  In 
General.  —  'I'lu-  romplaint  in  an  action  for  work  and  lalior,  as  in  other 
civil  eases,  should  state  the  necessarj^  substantive  facts,-"  and  be  suf- 
ficiently specific  to  apprise  the  defendant  of  the  nature  of  the  plain- 
tiff's demand.-^  The  distinction  between  the  indebitatus  and  quan- 
tum meniit  counts  is  rarely  observed  in  modern  pleading,  the  reason- 
able value  of  the  service  being  regarded  as  the  implied  price  agreed 
upon  ;--*but  when  his  action  is  based  on  an  existing  executory  contract 


202,  23  Am.  Eep.  613.  Wis.— Sucke 
t\  Hutchinson,  97  Wis.  373,  72  N.  W, 
SvSO. 

17.  McGinnity  v.  Laguerenne,  10  111. 
101;  Cruikshank  r.  Brown,  10  111.  75. 
See  generally  0  Staxd.\jid  Proc.  660. 

18.  Heniminger  v.  Western  Assur. 
Co.,  95  Mich.  355,  54  N.  W.  949;  Lin- 
Dingdale  V.  Livingston,  10  Johns.  (N. 
Y.)    36. 

19.  Cal.— Cowan  v.  Abbott,  92  Cal. 
100,  28  Pac.  213.  Mo.— Globe  Light 
&  Heat  Co.  v.  Doud,  47  Mo.  App.  439. 
N.  Y. — Goetz  V.  Van  Au,  12  Civ.  Proc. 
104;  Gerhardt  v.  Amman,  2  City  Ct. 
104. 

See  23  Standard  Proc.  819.  But  see 
Cleveland  v.  Williams  &  Butler,  94  S. 
C.  406,  78  S.  E.  81,  and  23  Standard 
Proc.  819. 

20.  See  the  following:  Cal.— Smith 
i\  Waite,  103  Cal.  372,  37  Pac.  232.  Ga. 
Harrison  v.  Wilson  LumB.  Co.,  119  Ga. 
6,  45  S.  E.  730.  Ind.— Rochester  v. 
Bowers,  23  Ind.  App.  291,  55  N.  E.  235. 
Ky.— Willis  v.  Brassfield,  8  Ky.  L. 
Eep.  353;  Thomas  v.  Daniels,  7  Ky. 
L.  Eep.  100.  Minn. — Nash  v.  Mur- 
nan,  6  Minn.  577.  Mo. —  Sidway  v.  Mis- 
souri Land  &  Livestock  Co.,  163  Mo. 
342,  63  S.  W.  705.  S.  C— Cleveland  v. 
Williams  &  Butler,  94  S.  C.  406,  78 
S.  E.  81.  Wyo. —  Evans  v.  Cheyenne  C, 
S.  &  B.  Co.,  21  Wyo.  184,  130  Pac.  849. 

See  generally  the  titles  "Assump- 
sit;" "Declaration  and  Complaint;" 
"Implied  and  Express  Agreements." 

[a]  According  to  their  legal  effect 
or  as  they  actually  existed.  Either 
cnode  of  pleading,  in  most  cases,  is  at 
the  option  of  the  plaintiff.  Kronan  v. 
Weisberg,  151  App.  Div.  35.5,  135  N. 
Y.  Supp.  404. 

21.  U.  S. —  Edwards  v.  Nichols,  8 
Fed.    Cas   No.   4,296.     Cal.— McFarland 
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V.  Holcomb,  123  Cal.  84,  55  Pac.  761. 
la.— Conn  r.  Millikcn,  146  Iowa  700, 
125  N.  W.  801.  Mo.— Myers  r.  11.  (J. 
Greer  &  Sons  Realty  Co.,  96  Mo.  App. 
625,  70  S.  W.  914.  N.  J.— Brown  v. 
Ramsey,  29  N.  J.  L.  117. 

Forms  peculiar  to  various  counts,  see 
3  StanD/Vrd  Proc.  211. 

[a]  A  complaint  which  follows  the 
common  law  forms  is  sufficient,  the  de- 
fendant being  entitled  to  a  bill  of 
particulars  if  he  wishes  greater  partic- 
ularity. Donegan  v.  Houston,  5  Cal. 
App.   626,  90   Pac.   1073. 

[b]  A  statute  on  pleading  open  ac- 
counts is  not  applicable,  and  therefore 
need  not  be  followed,  in  an  action  for 
labor  performed  .in  selling  land  on 
commission,  this  not  being  an  "open 
account"  within  the  meaning  of  the 
statute.  Myers  v.  Grantham  (Tex.  Civ. 
App.),   187  "S.  W.   532. 

[r]  A  complaint  is  insufficient  for 
uncertainty  whifh  does  not  specifically 
show  whctlier  it  is  based  on  an  express 
contract  for  an  agreed  price  or  on  an 
implied  contract  for  the  reasonable 
value  of  services.  Shade  v.  Sisson  Mill 
&  Lumb.  Co.,  115  Cal.  357,  47  Pac.  135. 

[d]  Before  a  justice  of  the  peace, 
in  an  action  for  work  and  labor,  the 
plaintiff's  statement  is  generally  suffi- 
cient which  states  the  nature  of  his 
claim  definitel}^  enough  to  bar  another 
action  on  the  same  demand.  Mo. — • 
.Johnson  r.  Loomis,  50  Mo.  App.  142. 
N.  Y.— Griffin  V.  Jackson,  59  Hun  620, 
13  N.  Y.  Supp.  321.  Okla.— Twine  v. 
Kilgore,  3  Okla.  640,  39  Pac.  388.  See 
generally    the    title    "Justices    of    the 

22.  '  See  Chit.  PI.  352  (16  Am.  ed.), 
and  the  following:  Cal. —  Manning  v. 
Dallas,  73  Cal.  420,  15  Pac.  34.  Conn. 
Londregon    v.    Crowley,    12    Conn.   558, 
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the  plaintiff  should  declare  on  such  contract  and  not  on  the  common 
counts  ;'^  and  conversely,  where  he  has  no  express  contract,  he  should 
not  declare  on  such  a  contract,  but  should  plead  the  common  counts 
alone.-* 

2.  Particular  Averments.  —  a.  Bequest.  —  It  is  necessary  to  state 
that  the  plaintiff  was  requested  by  the  defendant  to  perform  the  ser- 
vices when  declaring  on  the  common  counts  in  assumpsit  at  common 
law,^^  but  under  the  codes  and  practice  acts  it  is  sufficient  to  aver 
facts  from  which  a  request  may  be  implied.^" 

b.  Performance.  —  Performance  must  be  alleged,^^  and  where  the 
action  is  based  on  a  special  contract  which  has  not  been  performed, 
the  reason  for  nonperformance  should  be  alleged.-^ 

The  nature  of  the  services  performed  need  not  be  particularly  stated 
when  the  plaintiff  declares  on  the  common  counts  in  assumpsit  at 
common  law.^® 


561.  HI. —  Spencer  v.  DougTierty,  23 
ni.  App.  399 ;  Michael 's  Bay  Lumber  Co. 
V.  Jenks,  20  111.  App.  369.  "  Mich.—  An- 
dre f.  Hardin,  32  Mich.  324.  R.  I.— 
Parker  v.  Macomber,  17  R.  I.  674,  24 
Atl.  464,   16  L.  R.  A.   858. 

[a]  An  allegation  of  the  value  of 
services,  followed  by  an  averment  that 
defendant  agreed  to  pay  such  amount 
therefor,  pleads  a  count  on  indebitatus 
assumpsit  and  not  on  a  quantum  mer- 
uit. Tharp  v.  Blew,  23  N.  D.  3,  135 
N.  W.  659. 

23.  Streeter  t:  Sumner,  19  N.  H.  516; 
In  re  Kevser's  Appeal,  124  Pa.  80,  16 
Atl.  577,  2  L.  R.  A.  159.  See  11  Stand- 
AED  Peoc.  936. 

24.  Manning  V.  Dallas,  73  Cal.  420, 
15   Pac.   34. 

25.  Me. —  Jewett  v.  Somerset  Coun- 
ty, 1  Greenl.  125.  Mont.—  Conrad  Nat. 
Bank  v.  Great  Northern  R.  Co.,  24  Mont. 
178,  61  Pac.  1.  Nev.— Huguet  v. 
Owen,  1  Nev.  464.  N.  Y. —  Comstock 
V.  Smith,  7  .Johns.  87.  Tenn. —  Stover 
r.    Allen,    6    Heisk.     614. 

26.  Ala,— La  Fayette  Ry.  Co.  v. 
Tucker,  124  Ala.  514,  27  So.  447.  Cal. 
McFarland  v.  llolcomb,  123  Cal.  84,  55 
Pac.  761;  Aydclotte  v.  Billing.s,  8  Cal. 
App.  673,  97  Pac.  698;  Donegan  v. 
Houston,  5  Cal.  App.  626,  90  Par.  1073. 
S.  D.—  Corcoran  r.  Halloran,  20  S  D. 
384,  107  N.  W.  210.  Wis.— Joubert  V. 
Carli,  26  Wis.  .104. 

[a]  When  the  request  is  by  an  agent, 
the  knowlorlgc  and  consfnt  of  the  de- 
fendant must  be  stated  or  shown.  Su- 
derman-Dolson  Co.  r.  Hope  (Tex.  Civ. 
App.),   118  S.   W.   216. 

27.  Ala.— Kirkland  v.  Dates,  25  Ala. 


465.  Ind. —  See  Loekwood  v.  Rose,  125 
Ind.  588,  25  N.  E.  710;  Brickey  V. 
Irwin,  122  Ind.  51,  23  N.  E.  694.  Me. 
Veazie  v.  Bangor,  51  Me.  509.  Md. — 
Chandler  V.  State,  5  Har.  &  J.  284; 
Watchman  v.  Crook,  5  Gill  &  J.  239. 
Mo. — Everman  r.  Mt.  Sinai  Cem. 
Asso.,  61  Mo.  489.  N.  Y.— See  Les- 
zynsky  v.  Levinsohn,  170  App.  Div.  514, 
156  N.  Y.  Supp.  494;  Stone  v.  Gold- 
stein, 97  N.  Y.  Supp.  1035.  Tex.— 
Shuttuck  r.  Griffin,  44  Tex.  566;  Stap- 
pcr  r.  Woeter  (Tex.  Civ.  App.),  8o  S. 
W.  850.  Va.— Carroll  v.  Collier,  22 
Gratt.     (63    Va.)     302. 

See  11  Standard  Proc.  998. 

[a]  A  general  averment  of  perform- 
ance is  sufHcient  where  a  particular 
averment  would  involve  great  detail. 
Joy  V.  Glidden  Varnish  Co.,  83  Fed.  90. 
See  11  Standard  Proc.  998,  1002. 

28.  m.— Peoria  r.  Fruin  B.  Const. 
Co..  169  111.  36,  48  N.  E.  435.  Mo.— 
Williams  v.  Chicago,  S.  F.  &  <C.  Rv.  Co., 
112  Mo.  403,  20  S.  W.  631,  .34  Am.  St. 
Rep.  403;  Weber  v.  Union  Mut.  L.  Ins. 
Co.,  5  Mo..  App.  51.  N.  H.— Wiffgin 
V.  Scammon,  27  N.  H.  360.  N.  Y.— 
Granger  Co.  r.  Brown-Ketcham  Iron 
Wks.,  204  N.  Y.  218,  97  N.  E.  523; 
Weeks  v.  O'Brien,  141  N.  Y.  199,  36 
N.  E.  185;  Kronan  v.  Weisberg,  151 
App.  Div.  3.55,  1.35  N.  Y.  Supp.  404. 
Pa.— Eckel  r.  Murphy,  15  Pa.  488,  53 
Am  Dec.  607.  Vt, —  Camp  v.  Barker, 
21    Vt.    469. 

See  11   Standard  Proc.  1000. 

29.  See  Chit.  PI.  (16  Am.  ed.)  .352, 
353,  and  the  following «c,asns:  U.  S. — 
Edwards  r.  Nichols,  3  Dav  (Conn.)  16, 
8   Fed.   Cas.   No.  4,296.     Ky.— Scott  v. 
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By  niid  for  Whom.  — Tt  should  nlso  bo  alloprod  tliat  the  services  were 
perrorined  by  the  plaint ilV,'"'   for  the  d(>lVii(laiit.''^ 

The  time  of  perfonnajice  should  also  bo  stated,''-  the  circumstances 
of  many  oases  rendorinf?  it  inipossiblo  to  bo  more  particular  than  to 
aver  ire'norally  that  the  services  wore  performed  between  certain  dates 
or  in  certain  years.^^ 

0.  Promise. — A  definite'  promise  to  pay  is  necessary  under  the 
common  counts  at  common  law.-'^  but  under  the  codes  prenorally  it  ia 
sufiieient  to  allege  a  promise  or  facts  from  which  a  promise  will  bo 
implied.-'-'^  On  the  other  hand,  when  the  facts  stated  negative  an  obli- 
gation to  pay  for  the  services,  as  that  they  were  rendered  at  the 
request  of  and  for  a  third  party,^''  a  promise  by  the  defendant  must 


Messick,  4  T.  B.  Men.  535.     Pa. —  Lew-' 
is  r.  Culbcrtson,  11  Serg.   &  K.  48,  14 
Am.   Doe.   <i07. 

30.  Ala. —  Winncniore  it.  Mathews, 
45  Ala.  449.  N.  J.—  Erving  v.  Ingram, 
24  N.  J.  L.  520.  Term. —  Stover  v.  Al- 
len, 6  Heisk.  614. 

[a]  Services  hy  an  assistant  may 
be  prove.l  and  recovered  for  under  an 
allegation  by  the  plaintiff  of  perform- 
ance by  himself,  unless  othermse  pro- 
vided bv  the  contract.  Leet  v.  Wilson, 
24  Cal.'398. 

31.  Stover  f.  Allen,  6  Heisk.  (Tenn.) 
614. 

32.  Cal. — See  Allen  r.  Haley,  77 
Cal.  575,  20  Pac.  90.  N.  J.— Van 
Guilder  f.  Stull,  10  N.  J.  L.  233;  Gor- 
don V.  Myers,  8  N.  J.  L.  69.  Pa.— 
Mooney    v.   Snyder,    7    Del.  Oo.    335. 

But  see  McFarland  r.  Holcomb,  123 
Cal.    84,    55    Pac.    7G1. 

[a]  On  a  complaint  for  services  per- 
formed on  a  certain  date,  the  plaintiff 
cannot  rofover  for  services  performed 
on  a  different  date.  Green  r.  Southern 
States  Lumb.  Co.,  163  Ala.  511,  50  So. 
917. 

[b]  Work  performed  between  two 
days  refers  (1)  to  the  time  between 
such  days  and  does  not  include  the 
days  mentioned.  Todd  v.  Myres,  40 
Cal.  355.  (2)  The  plaintiff  cannot  re- 
cover for  services  rendered  before  or 
after  the  time  so  limited.  Manchester 
&  L.  E.  B.  Co.  V.  Fisk,  33  N.  H.  297. 

33.  See  the  cases  cited  in  the  last 
note  above. 

34.  .Jeffries'  Exr.  17.  Ferree,  175  Ky. 
18.  193  ,<^.  W.  646;  Turner  V.  Young's 
Exr.,  155  Kv.  604,  159  S.  W.  1165;  Rey- 
nolds V  Reynolds,  92  Ky.  556,  18  S.  W. 
517;  Murphy  v.  Taylor,  173  Pa.  317,  33 
Atl.  1041.  See  generally  3  Standaed 
Peoc.  210. 


35.  Cal. — Brown  r.  Crown  Gold  Mill. 
Co.,  150  Cal.  376,  89  Pac.  86.  Ky.— Jef- 
fries' Exr.  V.  Ferree,  175  K^'.  18,  193 
S.  W  646;  Boiling  v.  Boiling's  Admr., 
146  Ky.  313,  142  S.  W.  387,  Ann.  Cas. 
1913C,  306;  Snowden  V.  Snowden,  29 
Ky.  L.  Rep.  1112,  96  S.  W.  922.  Ore. 
pfoneer  Hdw.  Co.  V.  Farrin,  55  Ore. 
590,  107  Pac.  456.  S.  D.— Busta  V. 
Wardall,  3  S.  D.  141,  52  N.  W.  418. 
Tenn. — Stover  v.  Allen,  6  Heisk.  614. 
Tex. — Galveston  t:  Devlin,  84  Tex. 
319,  19  S.  W.  395.  Wis.— M'essmer  v. 
Block,  100  Wis.  664,  76  N.  W.  598. 

[a]  The  promise  to  paygalleged  in  the 
common  coiuits  in  assumpsit  was  a  mere 
conclusion  of  law  from  the  facts  stated, 
and  as  the  code  only  requires  the  facts 
to  be  stated,  such  promise  need  not 
now  be  alleged.  Wilkins  v.  Stidger,  22 
Cal.  231,  83  Am.  Dec.  64. 

[b]  A  promise  to  pay  is  admitted 
bj'  an  answer  alleging  payment  in  full 
and  cures  the  defect  of  its  omission. 
McManus  v.  Ophir  Silver  Min.  Co.,  4 
Nev.  15. 

[c]  When  there  are  several  defend- 
ants the  allegation  of  a  promise  (1) 
must  apply  to  all.  Delafield  v.  San 
Francisco  &  S.  M.  Ry.  Co.,  107  Cal. 
xvii,  40  Pac.  958.  (2^  Whaoe  the  con- 
tract was  made  with  an  individual 
who  subsequently  entered  into  a  part- 
nership with  another,  a  complaint  does 
not  set  up  a  cause  of  action  against 
such  other  party,  nor  the  firm,  which 
merely  alleges  that  under  the  contract 
the  work  proceeded  with  the  knowl- 
edge and  consent  of  the  other  party, 
and  the  knowledge  and  consent  of  the 
firm.  Hodges  r.  Friedheim,  25  App. 
Div.  608,  49  N.  Y.  Supp.  529. 

36.  Ind. — Toner  v.  Fulkerson,  125 
Tnd.  224,  25  N.  E.  218.  N.  Y.— Merritt 
V.  Millard,  5  Bosw.  645;   Dickinson  v. 
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be  particularly  averred.^^ 

d.  Amount  Claimed.  —  According  to  the  circumstances  involved, 
the  agreed  value. ^®  or  the  reasonable  value^^  of  the  work  and  labor 
done  must  be  alleged. 

e.  Demand.  —  It  is  not  necessary,  as  a  general  rule,  to  allege  a 
demand.'*^ 

f.  Breach.  —  Non-payment  of  the  amount  claimed  must  be  alleged 
or  appear  froni  the  facts  stated.*^ 

B.  AxswER  AND  Pleas.  —  The  general  issue,  in  an  action  of  as- 
sumpsit for  work  and  labor,  as  a  rule,  is  sufficient  to  make  available 
any  defense  negativing  the  plaintiff's  cause  of  action.^-  An  award,** 
or  a  defense  of  faulty  services,**  should  be  specially  pleaded.*^  Pleas, 
merely  setting  up  the  breach  of  a  special  contract,  are  good  as  to 


Devlin,  14  Jones  &  S.  232.  N.  C— 
Nash  V.  Ferrabow,  115  N.  C.  303,  20 
S.  E.  458. 

37.  Hunt  V.  Osborn,  40  Ind.  App. 
646,  82  N.  E.  933;  Taggart  v.  Teranny, 
1  Ind.  App.  339,  27  N.  E.  511;  Yilev 
V.  Pettit.  96  Ky.   576,   29  S.  W.  43S. 

[a]  The  time  of  the  promise  to  pay, 
being  immaterial,  need  not  be  alleged, 
and  if  alleged  need  not  be  proved  as 
laid.  Hill  v.  Robeson,  2  Smed.  &  M. 
(Miss.)  541. 

38.  Tharp  r.  Blew,  23  N.  D.  3,  135 
N.  W.  6.39. 

39.  N.  Y.— Bushong  v.  Nibur  Eealtv 
Co.,  164  X.  y.  Supp.  671.  N.  D.— 
Thorp  r.  Blew,  23  X.  D.  3,  135  X.  W. 
659.  Pa.— Murphy  r.  Taylor,  173  Pa. 
317,  33  Atl.  1041;  Caruthers  v.  Pierie, 
30  Pa.  Co.  Ct.  579. 

[a]  Under  some  statutes  it  is  not 
necessary  to  allege  that  the  customary 
price  paid  for  certain  labor,  which  is 
.set  out  in  the  complaint,  is  the  reason- 
able value  of  such  labor.  Sierra  v. 
Trani,   22    Porto   Rico   412. 

fb]  Where  the  amount  stated  is  the 
total  of  many  items  it  is  not  necessary 
to  plead  such  items,  the  remedy  of  the 
defendant  in  such  case  being  a  bill  of 
particulars.  Donegan  r.  Houston,  5 
Cal.  App.  626,  90  Pac.  1073. 

40.  Robertson  V.  Wooley,  12  Wash. 
326,    41     I'ac.    48. 

41.  Bacon  v.  Chapman,  85  App.  Div. 
309,  82  X.  Y.  Supp.  545.  See  11  Stand- 
ard  Proc.   1006;  21    Standard   Proc.  244. 

At  common  law  in  general  assumpsit 
the  brr.'idi  iniint  be  directly  alleged. 
See   3    Standard   Vroc.   211. 

[a]  The  breach  of  a  special  con- 
tract should  be  si)ecially  averred.     Xew 


Orleans,  J.  &  G.  N.  R.  Co.  v.  Pressley, 
Greer   &   Co.,  45   Miss.  66. 

[b]  That  the  amount  is  due  and 
owing  is  an  unnecessary  averment  where 
nonpayment  is  directly  alleged.  Beck 
r.  Schmidt,  13  Cal.  App.  44S,  110  Pac. 
455.    See  11  Standard  Proc.  1008. 

42.  Cal. —  Heaton-Hobson  Asso.  Law 
Offices  V.  Arper,  145  Cal.  282,  78  Pac. 
721.  Ind.—  Gray  v.  Taylor,  2  Ind.  App. 
155,  28  X.  E.  220.  N.  Y.— Schermer- 
horn  V.  Van  Allen,  18  Barb.  29.  Pa.— 
Gaw  V.  Wolcott,  10  Pa.  43.  Va.— Balt- 
imore &  O.  R.  Co.  V.  Laffertys,  14  Gratt. 
(55  Va.)   478. 

See  the  title  "Denials"  and  11 
Standard  Proc.  1010;  3  Standard  Proc. 
187,   212. 

[a]  Nonperformance  may  be  shown 
under  the  general  issue  and  it  is  not 
proper  to  plead  it  specially  in  addi- 
tion to  the  general  issue  plea.  Balt- 
imore &  O.  R.  Co.  V.  Polly,  Woods  & 
Co.,  14  Gratt.   (.55  Va.)   447. 

[b]  Denial  of  a  promise  to  pay,  with- 
out denying  facts  stated  which  raise 
an  implied  promise  to  pay,  is  insufli- 
cient.  Gerard  r.  Dill,  96  Ind.  476;  Louia 
&   Co.  f.  Brown,   7  Ore.  326. 

fcl  Affidavit  of  defense,  lack  of 
particularity,  see  Pittsburg  Auto  Co.  V. 
Iron  City  Sand  Co.,  54  Pa.  Super.  622, 
See  generally  the  title  "AflFidavlts  of 
Merits   and   Defense, ' ' 

43.  P.rrizill    r.    Isham,    12    X.    Y.    9. 

44.  Burns    r.    Stanley,    72    Ind.    350. 
[a]     Negligent  performance  may   bo 

proved  uiurer  a  denial  that  services 
were  of  the  value  .alleged.  Bridges  V. 
Paige,   13   Cal.   640. 

45.  See  generally  11  Standard  Proc. 
1010,  et  acq. 
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counts  ill  special  nssuTiipsit,'"  hut  not  as  to  a  coiiiinoii  count  for  work 
and  labor,  unless  they  go  further  and  show  how  they  are  applicable." 

Demands  in  the  natiiro  of  set-olf.  recoupment  and  counterclaim,  for  dam- 
ages suffered  from  breach  of  contract,  faulty  i)erf()rmance,  partial 
perfornumce,  etc.,  to  be  available  must  be  pleaded  in  tlie  usual  man- 
ner.**' 

0.  Rkplication^  and  Ixepi.y.  —  The  general  rules  relating  to  repli- 
cations are  applicable  to  actions  for  work  and  labor."'" 

V.  BILL  OF  PARTICULARS.  —  Wliere  the  pleadings  are  uncer- 
tain for  la'ck  of  particularity  the  remedy  of  the  adverse  party  in  some 
jurisdictions  is  a  bill  of  particulars.'^" 

VI.  AMENDMENTS.  —  Amendments  of  the  pleadings  in  actions 
for  work  and  labor  are  pei'missil)le  in  accordance  with  the  general 
rules  relating  to  amendments,''^^  the  complaint  being  amendable,  so  long 
as  a  new  and  distinct  cause  of  action  is  not  set  up,'^^  by  adding  a  com- 
mon count  when  the  plaintiff  has  declared  specially,^^  or  when  he  has 
declared  on  the  common  counts  he  may  amend  by  adding  a  count 
based  on  a  special  contract.^* 

VII.  TRIAL.^''  —  A.  Issues,  Proof  and  V.vriance.  —  In  an  ac- 
tion to  recover  compensation  for  services  rendered,  the  pleadings  and 
proof  must  correspond,^"  and  any  material  variance  is  generally 
fatal.^'     As  a  general  rule,  when  the  plaintiff  must  rely  solely  on  an 


46.  Mobile  County  v.  Lincli,  198 
Ala.  57,  73  So.  423. 

Pleading  breach  by  plaintiff,  see  11 
Stakd.\rd    Prog.    1017. 

47.  Mobile  County  v.  Linch,  198 
Ala.  57,  73  So.  423;  Montgomery  Coun- 
ty V.  Pruett,  175  Ala.  391,  57  So.  823. 

48.  Muller  v.  Gillick,  66  Mo.  App. 
500;  Krom  c.  Levy,  1  Hun  (N.  Y.)  171. 
See  penerally  the  title  "Set-off,  Coun- 
terclaim and  Recoupment." 

49.  Sec  generally  the  titles  "As- 
sumpsit;"    "Replication    and   Reply." 

[a]  Fraud,  to  be  available  to  avoid 
a  defense  of  accord  and  satisfaction, 
must  be  set  forth  by  the  plaintiff  in  a 
replication  or  reply.  Capital  City  Mut. 
F.  Ins.  Co.  V.  Detwiler,  23  111.  App, 
656. 

50.  Cal.— Farwell  v.  MHirray,  104 
Cal.  464.  3S  Pac.  199;  Burns  r.  Cush- 
ing,  96  Cal.  669,  31  Pac.  1124;  Done- 
gan  V.  Houston,  5  Cal.  App.  626,  90 
Pac.  1073.  Me, —  See  Turgeon  v.  Cote, 
88  Me.  108.  33  Atl.  787.  Mich.— Eg- 
gleston  f.  Boardman,  37  Mich.  14. 
Wash. — See  Isham  v.  Parker,  3  Wash. 
7.^5,  29  Pac.  835.  Wis.—  Bue  v.  Ketch- 
um.  r,\    Wis.   324,   8    X.   W.   231. 

Seo  generally  the  title  "Bills  Of  Par- 
ticulars. ' ' 
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51.  See  the  title  "Amendments  and 
Jeofails"  and  3  Standard  Proc.  209. 

52.  la. — Thompson  V.  Brown,  106 
Iowa  367,  76  N.  W.  819.  N.  Y.— Far- 
cy V.  Lee,  10  Abb.  Pr.  143.  Tex.— 
Hollis   r.    Chapman,   36   Tex.   1. 

Sec  the  title  "New  Cause  of  Action 
or  Defense." 

53.  Hunter  V.  Litterer,  1  Baxt. 
(Tenn.)  168;  Trowbridge  v.  Barrett,  30 
Wis.   661. 

54.  Mt.  Hope  Cem.  Asso.  v.  Weid- 
eumann,   139  111.   67,   28   N.   E.  834. 

55.  See  generally  the  title  "Trial." 

56.  Cal. — Cull  v.  San  Francisco  & 
F.  Land  Co.,  124  Cal.  591,  57  Pac.  456. 
D.  C. —  Boogher  v.  Eoach,  25  App.  Oas. 
324.  Ind.— Everett  v.  Stuck,  25  Ind. 
App.  279,  58  N.  E.  94;  Louisville,  N.  A. 
&  C.  Rv.  Co.  V.  Barnes,  16  Ind.  App. 
312,  44  N.  E.  1113.  la.— Duncan  v. 
Gray,  108  Iowa  599,  79  N.  W.  362; 
Packard  v-  Snell,  Aiken  &  Co.,  35  Iowa 
80.  Ky.— Scott  r.  Messick,  2  T.  B. 
Mon.  80.  Mass. —  Hogan  v.  Coleman, 
119  Mass  96;  Dodd  v.  Tarr,  116  Mass. 
287.  N.  H.— Smith  v.  Mudgett,  20  N, 
H.  527. 

See  11  Standard  Proc.  1036  and  the 
title  "Variance  and  Failure  of  Proof." 

57.  Cal. —  Cull  r.  Snn  Francisco  & 
F.  Land  Co.,  124  Cal.  591,  57  Pac.  456. 
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express  contract  he  cannot  recover  on  a  quantum  meniit.^^  But  when 
he  may  sue  on  either  an  express  or  implied  contract,  and  bases  his 
action  on  the  former,  if  the  defendant  is  not  misled  thereby,  he  may 
recover  on  a  ciuantum  meruit  f^  and  conversely,  in  such  a  case,  if  he 
declares  on  a  quantum  meruit,  recovery  upon  the  special  contract  is 
permissible,^"  and  where  he  declares  on  both  he  may  recover  on  a 
quantimi  meruit.*^^ 

B.     Instructions.  —  The  charge  to  the  jury  in  such  eases,  follow- 
ing the  general  rules  relating  to  that  subject,^-  should  harmonize'^' 


Colo. —  Calhoun  v.  Girardine,  13  Colo. 
103,  21  Pac.  1017.  Conn.— Smith  v. 
Barker,  3  Day  312.  Ind.— Cranmer 
t\  Grahajoi,  1  Blackf.  406.  la. —  Duncan 
V.  Grav,  108  Iowa  599,  79  N.  W.  362. 
Md.— O'Brien  v.  Fowler,  67  Md,  561, 
11  Atl.  174.  Pa.— Diller  v.  Frantz,  17 
Pa.  Co.  Ct.  306. 

See  cross-references  in  preceding 
note. 

58.  U.  S. — Ballantine  f.  Tung 
Wing,  146  Fed.  621.  la.— Walker  V. 
Irwin,  94  Iowa  448,  62  N.  W.  785; 
Wernli  r.  Collins,  87  Iowa  548,  54  N. 
W.  365.  La.— Provost  v.  Carlin,  28 
La.  Ann.  595.  Mo. — Eyerman  v.  Mt. 
Sinai  Cem.  Assn.,  61  Mo.  489;  Oann  v. 
Church  of  Redeemer,  111  Mo.  App.  164, 
85  S.  W.  994.  N.  J.—  Martinez  v.  Run- 
kle,  57  N.  J.  L.  Ill,  30  Atl.  593.  N.  Y. 
Eobino  r.  Scott,  118  N.  Y.  662,  22  N. 
E.  1103.  S.  C— Birlant  v.  Cleckley, 
48  S.  C.  298,  26  S.  E.  600.  Tex.—  Gam- 
mage  V.  Alexander,  14  Tex.  414.  Wis. 
Pearson  v.  Switzer,  98  Wis.  397,  74  N. 
W.  214;  Moritz  v.  Larsen,  70  Wis.  569, 
36  N.  W.  331. 

See  11   Standard  Proc.  1041. 

[a]  When  the  contract  is  executo- 
ry a  recovery  cannot  be  liad  on  a 
quantum  meruit.  N.  H. —  Streeter  v. 
Sumner,  19  X.  H.  516  N.  D.— See 
Tharp  r.  Blew,  23  N.  D.  3,  135  N.  W. 
659.  Pa. —  Tn  re  Keyser's  Appeal,  124 
Pa.  SO,  16  Atl.  577,  2  L.  R.  A.  159. 

59.  Del.— Ilurlock  v.  Murphy,  2 
Houst.  550.  Ind.— Miller  r.  Eld  ridge, 
126  Ind.  461,  27  N.  E.  132.  Mass.— 
Harrington  v.  Baker,  15  Gray  538. 
Mont. — Nyhart  v.  Pennington,  20 
Mont.  158,  50  Pac.  413.  N.  Y.— Suss- 
dorff  V.  Schmidt,  55  N.  Y.  319;  Clapp 
V.  Schaus,  156  App.  Div.  681,  141  N.  Y. 
Supp.  451.  N.  0.— Momtt  r.  GhiHs,  117 
N.  C.  142,  23  S.  E.  104;  Dixon  r. 
Gravely.   117  N.  C.  84,  23  S.   E.  39. 

60.  Ala.— TTzell  r.  King,  93  Ala.  470, 
9  So.  534.     Mo.^Owcn  v.  Iladley,  18G 


Mo.  App.  1,  171  S.  W.  973.  Nev.— 
Burgess  r.  Helm,  24  Nev.  242,  51  Pae. 
1025.  N.  Y.— Kronau  v.  Weisburg,  151 
App.  Div.  355,  135  N.  Y.  Supp.  404;  Ru- 
bin V.  Cohen,  129  App.  Div.  395,  113  N. 
Y.  Supp.  843;  Bushong  v.  Nibur  Rlty. 
Co.,  164  N.  Y.  Supp.  671.  Wyo.— Evans 
u.  Cheyenne  C,  S.  &  B.  Co.,  21  Wyo.  184, 
130  Pac.  849;  Hecht  v.  Stanton,  6  Wyo. 
84,  42  Pae.  749,  43  Pac.  508. 

61.  Cal.— Ehlers  v.  Wannack,  118 
Cal.  310,  50  Pac.  433.  Conu.— Lon- 
drcgon  v.  Crowley,  12  Conn.  558,  561. 
Mich. — Van  Fleet  v.  Van  Fleet,  50 
Mich.  1,  14  N.  W.  671.  N.  J.— Ruck- 
man  V.  Bergholz,  37  N.  J.  L.  437.  N. 
Y.— Feeter  v.  Heath,  11  Wend.  477. 
Wis.— Sucke  v.  Hutchinson,  97  Wis.  373, 
72  N.  W.  880;  Beers  v.  Kuehn,  84  Wis. 
33,  54   N.   W.   109. 

[a]  Reasonable  Value  Must  Be 
Proved. — Wvatt  v.  Herring,  90  Mich. 
581.  51   N.  W.  684. 

62.  See  the  title   "Instructions." 

63.  See  the  following  cases:  Ala. — 
Dunaway  v.  Boden,  14  Ala.  App.  501, 
71  So.  70.  Cal.— Gjurich  i;.  Fieg,  164 
Cal.  429,  129  Pac.  464,  Ann.  Cas.  1916 
B,  111.  Ga. — Silverthorne  v.  Arkansas 
S.  E.  R.  Co.,  142  Ga.  194,  82  S.  E  551. 
Ky. — .Jeffries'  Exr.  p.  Ferree,  175  Ky. 
18,  193  S.  W.  646.  Mich.— Stevens  v. 
Lakewood  Utilities  Co.,  1S9  Mich.  203, 
155  N.  W.  402.  Minn.— Sullivan  Lumb. 
Co.  V.  Thorn,  130  Minn.  29(),  153  N.  W. 
616.  Mo. — Swift  r.  .Johnson  (Mo. 
App.),  182  S.  W.  1072;  Beggs  v.  Shel- 
ton,  173  Mo.  App.  127,  1.55  S.  W.  885. 
Ohio.— Merrick  v.  Ditzler,  91  Ohio  St. 
256,  110  N.  E.  493.  R.  L— Messier  v. 
McH.sier,  34  R.  I.  233,  82  Atl.  996. 

fa]  Thus  where  the  action  is  on  a 
quantum  iiieniit,  and  not  on  the  con- 
tract, it  is  iirr.ficr  to  limit  recovery  to 
the  rcasoti;il)lo  value  of  the  services, 
and  not  the  cotitract  price.  Joern  v. 
Ban<T  (Mo.  App.),  200  S.  W.   737. 

[b]     Abstract    propositions    of    law 

Vol.  XXVI 


r>32 


WOEK  AND  LABOR 


\\\\h  the  law  applicable  to  the  ease,  in  aeeordance  with  the  issues,** 
and  tlio  oviiloneo/'''  Instruetions  already  given  need  not  be  repeated,"" 
nor  should  they  partieularly  refer  to  a  part  of  the  evidence  to  the 
exclusion  of  other  material  parts,"'^  nor  be  misleadinjr,"'*  nor  con- 
fusin«r/"'^  nor  invade  the  province  of  ,inryj° 

C.  Qi'KsTioNy  OP  Law  and  Fact.  —  Under  conflicting  evidence, 
with  proper  instructions  by  the  court,  it  is  a  question  for  the  jury 
whether  the  plaintiff  is  entitled  to  compensation,^^  as  when  services 
are  rendered  by  a  member  of  a  family  or  household  for  another  mem- 
her;  whether  the  parties  expected  to  pay  or  to  receive  payment" 


not  applicable  to  the  case  are  properly 
refused.  McFarland  v.  Dawson,  125 
Ala.  42S,  128  Ala.  561,  29  So.  327;  Mer- 
ritt  r.  American  Dock  &  Tr.  Co.,  13  N. 
Y.  Supp.  234. 

64.  Cal.— Gjuricb  r,  Fieg,  164  Cal. 
429.  129  Pac.  464,  Ann.  Cas.  1916  B, 
111.  lU.— Lee  V,  Quirk,  20  111.  ;i92. 
Ind. — Jenney  Elec.  L.  &  P.  Co.  P.  Bran- 
ham,  145  Ind.  314,  41  N.  E.  448,  33  L. 
E.  A.  395.  Md.— ^Hodges  r.  Pike,  100 
Md.  694,  59  Atl.  178.  Mc— Waldstein 
r.  Bredell,  17  Mo.  352;  Beggs  r.  Shel- 
ton.  173  Mo.  App.  127,  155  :S.  W.  885; 
Strother  v.  De  Witt,  98  Mo.  App.  293, 
71  S.  W.  1129.  Tex.— Palo  Duro  Club 
r.  McAlister,  57  Tex.  Civ.  App.  393, 
122  S.  W.  971.  Vt.— Stalleto  v.  Plum- 
Ipy  &  Pargent,  86  Vt.  444,  85  Atl.  975. 
Wash.— Graves  v.  Smith,  7  Wash.  14, 
34  Pac.  213. 

65.  ni.— Coggeshall  r.  Mates,  13  111. 
App.  117.  Ind. — Jenney  Elec.  .L.  &  P. 
Co.  r.  Branham,  145  Ind.  314,  41  N.  E. 
448,  33  L.  E.  A.  395.  Ky.— Jeffries' 
Exr.  1-.  Ferree,  175  Ky.  18.  193  S.  W. 
646.  Md.— Hodges  v.  Pike,  100  Md. 
694,  59  Atl.  178.  Mich.— Feiertag  t\ 
Feiertag,  73  Mich.  297,  41  N.  W.  414; 
Gartner  r.  Beller,  54  Mich.  333,  20  N. 
W.  65.  Mo.— Hull  r.  St.  Louis,  39  S. 
W.  446;  Coleman  v.  Eoberts,  1  Mo.  97; 
Johnson  r.  Johnson,  166  Mo.  App.  732, 
150  S.  W.  1130.  N.  Y.— Ludlow  v.  Dole, 
1  Hun  715;  Finkelstein  v.  Miller,  104 
N.  Y.  Supp.  880.  Pa.— Knowlan  r. 
Clopp,  29  Pa.  Super.  424.  Vt.— Stal- 
leto V.  Plumley  &  Sargent,  86  "Vt.  444, 

85  Atl.  975. 

66.  Cunningham  V.  Elvins  (Mo. 
Aj.p.),  194  S.  W.  515. 

67.  Stalleto    v.    Plumley    &    Sargent, 

86  Vt.   444.  85   Atl.  975. 

68.  Ala.— Mobile  County  v.  Linch,  198 
Ala.  57,  73  So.  423.  Dl.- Kirk  v.  Wolf 
Mfg.  Co.,  118  III.  567,  8  N.  E.  815;  Mc- 
Cleery  r.  McLean,  11  III.  App.  344.  Md. 
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Mayor,  etc.,  of  Baltimore  v.  J.  A.  Kin- 
Icin  &  Co.,  118  Md.  336,  84  Atl.  483; 
Public  Grain  &  Stock  Exch.  v.  Patrick, 
14  Atl.  522.  Minn.— Donahue  v. 
Donahue,  53  Minn.  460,  55  N.  W.  602. 
Mo. — Sidwav  V.  Missouri  Land  &  Live- 
stock Co.,  163  Mlo.  342,  63  S.  W.  705. 
Ore.— Dooley  v.  First  Nat.  Bk.,  29  Ore; 
277,  45  Pac.  780.  Pa. — Kauss  v. 
Eohner,  172  Pa.  481,  33  Atl.  1016,  51 
Am.  St.  Eep.  762.  Wis.— Wells  v.  Per- 
kins, 43  Wis.  160, 

[a]  When  plaintiff  may  recover  on 
either  an  express  or  implied  contract, 
it  is  misleading  to  charge  generally 
that  plaintiff  cannot  recover  if  there  ia 
no  contract.  McKeon  v.  Van  Slyck, 
223  N.  Y.  392,  119  N.  E.  851. 

69.  Dunaway  v.  Roden,  14  Ala.  App. 
501,   71   So.    70. 

70.  Dover  v.  Plemmons,  32  N.*C.  23. 

71.  Ala.— Denson  v.  Acker,  201  Ala. 
300,  78  So.  76;  Dunaway  T.  Eoden,  14 
Ala.  App.  501,  71  So.  70.  Mo.— T.  L. 
Horn  Trunk  Co.  r.  Johns  (Mo.  App.), 
202  .S.  W.  427.  Neb.— Plath  r.  Brun- 
ken,  102  Neb.  467,  ]()7  N.  W.  567.  N. 
Y. — Rothenbcrg  r.  Greenthal,  175  App. 
Div.  444,  161  N.  Y.  >Supp.  1044.  Wash. 
Tribble  v.  Yakima  Val.  Transp.  Co., 
100  Wash.  589,  171   Pac.  .544. 

[a]  Gratuitous  service,  when  an 
issue,  under  conflicting  evidence,  is  for 
the  jury.  Preel  r.  Harken,  155  Iowa 
146,  13.5  N.  W.  648;  Gulf  &  S.  I.  E.  Co. 
p.  Magee  Warehouse  Co.,  109  Mss.  9, 
67   So.   648. 

72.  Ark. — Hogg  v.  Laster,  56  Ark. 
382,  19  S.  W.  975.  Ga.— Murrell  v.  Stud- 
still,  104  Ga.  604,  30  S.  E.  750.  HI.— 
Tleffron  v.  Brown,  1.55  111.  322,  40  N.  E. 
583.  Ind. — Henzler's  Estate  V.  Bos- 
sard.  6  Ind.  App.  701,  33  N.  E.  217. 
Mass.— Guild  r.  Guild,  15  Pick.  129. 
Mich.— 'Sammon  r.  Wood,  107  Mieh. 
500,  65  N.  W.  529.     Minn.— Johanke  v. 
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therefor;  the  intent  of  the  parties,"  performance,^*  whether  the  ser- 
vices were  performed  for  defendant  personally  or  as  agent  of  a  known 
principal,'^  whether  the  work  was  completed  in  accordance  with  the 
contract,'*'  whether  the  work  was  accepted  by  the  defendant,"  whether 
extra  work  was  to  be  paid  for  at  the  contract  price  or  quantum  mer- 
uit,^® and  the  reasonable  value  of  the  services  performed/^ 

D.  Findings,  Verdict  and  Judgment.  —  The  general  rules  as  to 
findings  are  applicable  to  work  and  labor  cases.^*^ 

A  directed  verdict  for  the  defendant  is  properly  ordered  in  some 
jurisdictions  when  there  is  insufficient  evidence  to  support  a  judg- 


Schmidt,  79  Minn.  261,  82  N.  W.  582. 
Mo.— Hart  v.  Hess,  41  Mo.  441;  Wood 
V.  Lewis'  Estate,  183  Mo.  App.  553, 
167  S.  W.  666;  Johnson  v.  Johnson,  166 
Mo.  App.  732,  150  S.  W.  1130;  Finnoll 
V.  Gooch,  59  Mo.  App.  209.  N.  Y.— 
Koebel  v.  Beetson,  112  App.  Div.  639, 
98  N.  Y.  Supp.  408.  Pa.— Neel's  Adnir, 
r.  Neel,  59  Pa.  347;  Smith  v.  Milligan, 
43  Pa.  107.  R.  I. — Brown  v.  Cummings, 
27  R.  I.  369,  62  Atl.  378;  Partlow  r. 
Cooke,  2  R.  I.  451.  Vt.— Covey  v.  Rog- 
ers, 84  Vt.  151,  78  Atl.  792;  Westcott 
f.  Westcott 's  Estate,  69  Vt.  234,  39 
Atl.    199. 

[a]  The  existence  of  the  family  re- 
lation, when  gratuitous  service  based 
thereon  is  an  issue  in  the«case,  is  for 
the  court,  if  the  facts  are  clear  and 
not  disputed;  but  under  conflicting 
evidence  it  becomes  a  question  for  the 
jury.  Wood  v.  Lewis'  Estate,  183  Mo. 
App.  553,   167  S.   W.   666. 

73.  Dunaway  v.  Roden,  14  Ala.  App. 
501,  71  So.  70;  Willard  v.  Compton, 
110  Ark.  632,   162  S.  W.  50. 

74.  Ala. — Dunaway  ■»;.  "Roden,  14 
Ala.  App.  501,  71  So.  70.  HI.— Sponcer 
r.  Doughertv,  23  111.  App.  399.  Minn.— 
Rand  r.  Sagp,  94  Minn.  344,  102  N.  W, 
864.  Mo.— Kansas  City  Auto.  Srh.  Co. 
r.  Holckor-Elberg  Mfg.  Co.  (Afo.  App.), 
182  S.  W.  759.  Mont.— Waite  r.  C.  E. 
Schocmakor  -&  Co.,  50  M*)nt.  264,  146 
Pac.  73f).  N.  Y.— fiee  Wicrtz  Silk  Mfg. 
0>.  V.  L.  Metzger  &  Co.,  139  N.  Y. 
Supp.   926. 

See  11   Standard  Proc.  1064. 

75.  Van  Valkenburgh  v.  Van  Doren, 
86  Misc.  46,  148  N.  Y.  Supp.  86. 

76.  Mayor,  etc.,  of  Baltimore  v.  J. 
A.  Kinlein  &  Co.,  118  M'l.  33fi,  84  Atl. 
483.     See  11   Standard  I'rop.  1064. 

77.  Hartsoll  r.  Turner,  106  Ala.  299, 
71  So.  658j   Mayor,  etc.,  of  Baltimore 


V.  J.  A.  Kinlein  &  Co.,  118  Md.  336,  84 
Atl.  483. 

78.  Furman  v.  Feibleman  &  Lehman 
Co.,  88  N.  J.  L.  711,  96  Atl.  886. 

79.  Ala.— Hartsell  v.  Turner,  196 
Ala.  299,  71  So.  658.  la.— Mansfield 
r.  Mallory,  140  Iowa  206,  118  N.  W, 
290;  Hoyt  i\  Hoyt,  137  Iowa  563,  115 
N.  W.  222.  Ky.— Stout's  Admr  v.  Roy- 
ston,  32  Ky.  L.  Rep.  1055,  107  S.  W. 
784,  Minn. — Rand  v.  Sage,  94  Minn. 
344,  102  N.  W.  864.  Mo.— Kansas  City 
Auto  Sch.  Co.  V.  Holcker-Elberg  Mfg. 
Co.  (Mo.  App.),  182  S.  W.  759.  N.  Y.— 
T'nited  States  v.  United  States  Fidel- 
ity &  Guar.  Co.,  139  App.  Div.  262,  123 
N.  Y.  .Supp.  938.  R.  I.— O'Connell  v. 
King,  26  R.  I.  544,  59  Atl.  926.  Tex.— 
Myers  v.  Grantham  (Tex.  Civ.  App.). 
187  S.  W.  532. 

[a]  Even  when  there  is  a  contract, 
if  the  case  is  brouglit  on  a  quantum 
meruit,  it  is  for  the  .jury  to  say  what  is 
a  reasonable  value.  Kansas  City  Auto. 
Sch.  Co.  V.  Holcker-Elberg  Mfg.  Co. 
(Mo.  App.),  182  S.  W.   759. 

80.  See  generally  the  title  "Find- 
ings and   Conclusions." 

I  a]  Findings  must  be  (1)  certain. 
(Boyd  V.  Bargagliotti,  12  Cai.  App.  228, 
107  Pac.  150)  and  (2)  consistent.  Hat- 
field V.  Chcnoweth,  24  Ind.  App  343. 
56   N.   E.   51. 

fb]  Findings  must  harmonize  (1) 
with  the  issues  (Danahey  v.  Pagctt,  74 
Minn.  20,  76  N.  W.  949";  Daly  r.  Lar- 
son, 29  Ore.  535,  46  Pac.  143),  and  (2) 
the  pleadings.  Webb  v.  Kuns,  121  Cal. 
xviii,   54    Pac    7S. 

fc]  A  finding  as  to  the  reasonable 
value  of  Borvicos  i.s  sufficient  to  sup- 
port the  .iuflgment,  on  a  complaint 
drawn  to  support  a  judg.ment  on  either 
the  theory  of  an  agreed  price  or  roa/- 
Ronable  compensation,  when  no  Db.jcC- 
tion  is  raised  thereto  in  the  trial  court. 
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mont  for  tho  plaint ifT.''^  In  pjcnoral,  nssunvpslt  for  work  and  labor 
on  a  oontraot  partially  porlorinod,  a  vcrtlict  will  not  be  directed  for 
the  defendant  where  there  is  t'videnee  to  show  that  work  on  the  con- 
tract  was  stopped  on  the  defendant's  order/-  or  where  the  evidence 
•renerally  woidd  justify  a  venliet  for  tlu-  plaintilT.*'^ 
^  The  judgment  shoidd  couforni  to  the  general  rules  elsewhere  treated." 


Ballon  r.  Sunflower  Gold  Min.  Co.,  1G5 
Cal.  557,  13l:  Pac.  103G. 

81.  See  the  title  "Verdict,"  and 
the  'following  cases:  La.— Duffy  V. 
Bvrne,  9  La.  211.  Me.— Preble  v. 
P'reble,  115  Me.  26,  97  Atl.  9;  Webber 
r.  Shapleigh  Sch.  Dist.,  45  Me.  299. 
Mich.— Covel  i\  Turner,  74  Mich.  408, 
41  N.  W.  1091.  N.  C. — Foy  V.  Craven, 
111  X.  C".  129,  15  S.  E.  944. 

[a]  Where  services  requested  hy 
third  party  (1)  without  authority  from 
defendant  (Bunker  r.  Blair,  14  Wash. 
106,  44  Pac.  122),  unless  (2)  it  appears 
that  the  defendant  subsequently  ac- 
cepted the  benefits  and  thus  ratified 
the  contract.  Maney  f.  Hart,  11  Wash. 
67,  39  Pac.  268. 
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[b]  When  there  is  a  fatal  variance 
between  the  plaintiff's  pleadings  and 
l)roof,  which  a  proposed  amendment 
will  not  cure,  a;  directed  verdict  for 
tlie  defendant  is  proper.  See  Tharp  v. 
Blew,  23   N.  D.  3,  135   N.  W.  659. 

82.  Stalleto  v.  Plumley  &  Sargent, 
86  Vt.  444,  85  Atl.  975. 

83.  Puchs  v.  Standard  Thermometer 
Co.,  178  Mich.  37,  144  N.  W.  484. 

84.  iSee  the  title  "Judgments"  and 
Jordan   v.  Foxworth,   48    Miss.   607. 

[a]  Where  several  items  of  servic* 
are  grouped  in  a  single  charge,  judg- 
ment may  be  rendered  for  one  of  them. 
Oonroy  v.  Waters,  133  Cal.  211,  65  Pac. 
387. 
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CEOSS-EEFERENCES: 

Master  and  Servant. 

For  further  references  and  cross-references  see  the  index  to  this  work 
and  the  cross-references  throughout  this  article. 

I.  COMPENSATION   PROCEEDINGS   IN  GENERAL.— A. 

Gener.\l,  Statement.  —  The  method  of  deteriuining  chiims  to  com- 
pensation varies  somewhat  under  the  statutes  of  the  several  states.  In 
some  the  proceedings  are  initiated  in  the  courts.^  In  others  they  are 
begun  befVjre  a  board  or  commission  created  for  the  purpose,^  or  be- 
fore an  arbitration  board.^ 

B,  Whether  Board  or  Commission  a  Judicial.  Body.  —  The  mem- 
bers of  an  industrial  accident  board  or  commission,  under  some 
statutes,  have  been'  held  not  to  be  judicial  officers,*  the  board  or  com- 


1.  See  infra,  TV. 

2.  See  infra,   III. 

3.  .Spp  infra,  II. 

4.  Conn. — Appeal  of  Hotel  Bond 
Co.,  89  Conn.  U'.i,  93  Atl.  24r>.  Ind. 
United  Paperboard  Co.  v.  Lewis,  6.^ 
Ind.  App.  ?jr,r,,  117  X.  P:.  -270.  Her 
also' In  re  Stone,  GG  Ind.  App.  .38,  117 
N.  E.  669.  la.— See  Hunter  v.  Colfax 
Coal  Co.,  17.5  Iowa  24.'),  1.54  N.  W. 
1037;  157  N.  W.  145,  Ann.  Cas.  1917E, 
803,    L.    R.    A.    191 7D,    15.      Md.— Sol- 


vupa  f.  Evan  &  Rcilly  Co.,  129  Md. 
265,  101  Atl.  710,  17  N".  C.  C.  A.  477. 
Mass. — In  re  Ijevangie,  228  Mass.  213, 
117  N.  E.  200;  Pigeons 's  Case,  216 
Mass.  51,  102  N.  E.  932,  Ann.  Cas. 
1915A,  737.  Mich. — Mackin  v.  Detroit- 
Tinikin  Axlo  Co.,  187  Mich.  8,  153  N. 
W.  49.  Ohio. — State  r.  Creamer,  85 
Ohio  St.  349,  97  N.  E.  602,  39  L.  R.  A. 
(N.  S.)  694.  Tex. — Lumbermen's  Re- 
ciprocal Assn.  V.  Behnken  (Tex.  Civ. 
App.),   226   S.   W.    154.     Utah.— Indus- 
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mission  bointr  an  ailniinistrativo  body,  and  not  a  court.''  Bnt  under 
other  acts  siu-h  a  board  or  commission  is  a  judicial  body  exercising 
judicial  functions,® 

C.  Notice  of  Txjruv.  —  1.  Generally.  —  Tender  m«iny  of  the  acts 
the  employee  is  ret|uired  to  prive  notice  of  the  injury,^  and  tliis  pro- 
vision cannot  be  disre«rarded,®  though  under  some  authorities  or 
statutes  failure  to  give  notice  does  not  defeat  the  claim  if  no  pri'judico 
resulted.^  The  notice  must  be  given  to  the  person  designated  by  the 
stAtute,^°  and  within  the  prescribed  time."    The  reciuirement  of  notice 


trial  Comsn.  r.  Evans,  62  Utah  394, 
174  Pac.  S25,  17  N.  C.  C,  A.  1058.  Wis. 
Borgnis  v.  Falk  Co.,  147  Wis.  327,  133 
N.  W.  209,  37  L.  K.  A.  (N.  S.)  489. 

5.  111.— Savov  Hotel  Co.  r.  Indus- 
trial Board.  279"lll.  329,  116  N.  E.  712. 
Tex. — Lumbermen's  Reciprocal  Assn.  f. 
Behnken  (Tex.  Civ.  App.),  226  S.  W. 
154.  Wis.— Brunette  r.  Brunette,  171 
Wis.   366,   177   N.   W.   593. 

6.  W^estern  Metal  Supply  Co.  v. 
Pillsburv,  172  Cal.  407,  156  Pac.  491, 
Ann.  Ca's.  1917E,  390;  Carstens  r.  Pills- 
bury,  172  Cal.  572,  158  Pac.  218;  Pac- 
ific Coast  Casualty  Co.  v.  Pillsbury, 
171  Cal.  319,  153  Pac.  24. 

7.  See  the  statutes. 

8.  111.— Ohio  Oil  Co.  V.  Industrial 
Comsn,  293  111.  461,  127  N.  E.  743 
(jurisdictional) ;  Barrett  Co.  v.  Indus- 
trial Comsn.,  288  111.  39,  123  N.  E.  29. 
Mass. — In  re  Murphj^,  226  Mass.  60, 
115  X.  E.  40;  In  re 'Duffy,  226  Mass. 
131,  115  N.  E.  248.  Mich.— Dochoff  v. 
Globe  Const.  Co.,  180  N.  W.  414.  N. 
Y. — Bloomfield  v.  November,  219  N. 
Y.  374,  114  N.  E.  805.  "This  require- 
ment ought  not  to  be  treated  as  a  mere 
formality  or  be  dispensed  with  as  a 
matter  of  course  •whenever  there  has 
been  a  failure  to  serve  such  notice." 
Wis. — Frank  Martin-Laskin  Co.  v.  In- 
dustrial Comsn.,  179  N.  W.  740.  Eng.— 
Burvill  V.  Vickers,  1  K.  B.  180,  85 
L.  .1.  K.  B.  256. 

Excuses  for  failure  to  give  notice. 
Bee   infra,  this  section. 

9.  Conn. — Srhmidt  v.  O.  K.  Baking 
Co.,  90  Conn.  217,  96  Atl.  963.  111.— 
Chicago  Rawhide  Mfg.  -Co  v.  Indus- 
trial Comsn.,  291  111.  616,  126  N.  E. 
616.  Compare  Ohio  Oil  Co.  v.  Indus- 
trial Comsn.  293  111.  461,  127  N.  E. 
743.  Kan. — ^Knoll  v.  City  of  Salina, 
98  Kan.  42S,  157  Pac.  1167;  Smith  v. 
Solvay  Process  C-o.,  100  Kan.  40,  163 
Pac.  645.  Ky. — Bates  &  Rogers  Const. 
Co.  V.   Allen,   1S3   Ky.  815,  210  S.   W. 
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467.  N.  Y. — ^Bloomfield  v.  November, 
223  N.  Y.  265,  119  N.  E.  705;  Bixby 
r.  Cotswood  Comfortable  Co.  (App. 
Div.),  186  N.  Y.  Supp.  762.  Wis.— 
Pellett  r.  State  Industrial  Comsn.,  162 
Wis.  596,  156  N.  W.  956,  Ann.  Cas. 
1917D,    884. 

[a]  Statute  Not  Retroactive.— 
Walkden's  Case  (Mass.),  129  N.  E. 
396. 

[b]  Facts  showing  lack  of  preju- 
dice must  be  found.  Bixby  v.  Cots- 
wood Comfortable  Co.  (App.  Div.),  186 
N.  Y.  Supp.  762.  See  infra.  III,  F,  1, 
note. 

10.  See  the  statutes. 

[a]  Defect  in  service  of  notice  im- 
material wliere  no  prejudice  has  re- 
sulted to  employer.  Ackerson  v.  Na- 
tional Zinc  Co.,  96  Kan.  781,  153  Pac. 
530. 

[b]  Notice  to  Insurer. — (1)  Notice 
to  employer  is  notice  to  insurer  under 
the  statute.  Home  Life  &  Accident 
Co.  V.  Orchard  (Tex.  Civ.  App.),  227 
S.  W.  705.  (2)  But  the  insurer  is  not 
the  "agent"  of  the  employer  within 
the  meaning  of  the  statute  requiring 
notice  to  be  served  "upon  the  era- 
plover  or  an  agent  thereof."  Dochoff 
t\  Globe  Const.  Co.  (Mich.)  180  N.  W. 
414. 

11.  Conn.— Schmidt  v.  O.  K.  Bak- 
ing Co.,  90  Conn.  217,  96  Atl.  963.  HI. 
Ohio  Oil  Co.  V.  Industrial  Comsn.,  293 
111.  461,  127  N.  E.  743;  Barrett  Co.  V. 
Industrial  Comsn.,  288  111.  39,  123  N. 
E.  29.  Ind. — Hornbrook-Price  Co.  V. 
Stewart,  66  Ind.  App.  400,  118  N.  E. 
315.  Mass. — Ledwidge  v.  Hathaway, 
170  Mass.  348,  9  N.  E.  656.  Mich.— 
Dochoff  V.  Globe  Const.  Co.,  180  N.  W. 
414;  Herbert  V.  Lake  Shore  &  M.  S. 
R,  Co.,  200  Mich.  566,  166  N.  W.  923; 
Matwiczuk  v.  American  Car  &  Fdry. 
Co.,  189  Mich.  449,  155  N.  W.  412.  N. 
Y. — Wright  V.  Brooklyn  Union  Gas  Co., 
190    App.    Div.    824,  "iSO    N.    Y.   Supp. 
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"as  soon  as  practicable"  imports  action  according  to  the  circumstances 
of  the  injury.^- 

2.  Form  and  Sufficiency  of.  —  The  notice  is  not  generally  required 
to  be  in  any  particular  form/^*so  long  as  the  nature"  and  cause  of 
the  injury/^  when/^  and  where^"  the  injury  occurred,  are  specified.  It 
is  frequently  required  to  be  in  writing,^®  in  which  event  an  oral  notice 
will  not  suffice.^^  The  notice  may  be  signed  either  by  the  claimant  or 
some  one  on  his  behalf.-" 

3.  Excuses  for  Failure  to  Give  Notice.  —  a.  Generally.  —  Some 
acts  provide  that  the  failure  to  give  notice  will  be  excused  under  cer- 


715;  In  re  Gibbons,  181  App.  Div,  142, 
168  N.  Y.  Supp.  412.  Wis.— William 
Eahr  Sons  Co.  v.  Industrial  Comsn., 
166  Wis.  28,   163   N.  W.   169. 

[a]  The  time  begins  to  run  from 
the  time  of  the  accident  regardless  of 
•when  the  extent  of  the  injuries  is  as- 
certained. Cooke  V.  Holland  Furnace 
Co.,  200  Mich.  192,  166  N.  W.  1013,  L. 
R.  A.  1918E,  552. 

12.  In  re  Duffy,  226  Mass.  131,  115 
N.  E.  248. 

[a]  Delay  of  four  months  held  too 
great  under  such  a  statute,  see  In  re 
Bloom,  222  Mass.  434,  111  X.  E.  45. 

[b]  Delay  of  twenty-one  days  held 
not  too  great  under  circumstances.  In 
re  Duffv,  226  Mass.  131,  115  N.  E.  248. 

13.  'Haw. — 'Chin  Hon  Yet  v.  See 
Sang  Co.,  24  Hawaii  731.  Kan.— Ack- 
erson  v.  National  Zinc  Co.,  96  Kan.  781, 
153  Pac.  .530.  Mich.— Shafer  v.  Parke 
Davis  &  Co.,  192  Mich.  577,  159  N. 
W.  304.  "Inasmuch  as  employees,  as  a 
class,  are  not  skilled  in  the  niceties 
of  language  or  judicial  procedure,  and 
as  the  law  was  intended  to  provide  a 
speedy  and  inexpensive  way  for  deter- 
mining the  compensation,  any  notice 
and  any  claim,  made  within  the  time 
limited,  ought  to  be  considered  suffi- 
cient if  it  fairly  gives  the  employer 
such  information  as  the  law  intends." 
N.  J.— Pappagello  v.  Hyde,  82  N.  J.  L. 
690,  83  Atl.  951,  Ann.  Can.  1913D,  832. 
Wash. — Berger  r.  Metropolitan  Press 
Printing  Co.,  55  Wash.  422,  104  Pac. 
617.  Wis.— Hardt  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.,  130  Wis.  512,  110  N. 
W.  427. 

[a]  Letter  written  (1)  by  attorney 
of  claimant  is  sufTicient.  Meniz  r. 
Quissett  Mill,  216  Mass.  552,  104  N. 
E.  286.  (2)  But  a  letter  which  faila 
to  give  any  information  as  to  the  time, 
pl.aco  and  cause  of  the  injury  is  in- 
Bufficient.       Grcbcnstein    v.    Stone     & 


Webster  Engineering  Corp.,   209   Mass. 
196,  95  N.  E.  503. 

14.  Chin  Hon  Yet  v.  See  Sang  Co., 
24  Hawaii  731;  Frank  ^Vlartin-Laskin 
Co.  V.  Industrial  Comsn.  (Wis.)  179  N. 
W.  740,  "as  fairly  as  possible  under 
the  facts  and  circumstances  existing  at 
the  time  the  notice  is  given. 

15.  Donahoe  v.  Old  Colony  R.  Co., 
153  Mass.  356,  26  N.  E.  868;  Kodzbor- 
ski  V.  American  Sugar  Ref.  Co.,  210  N. 
Y.  262,  104  N.  E.  616;  Simpson  v. 
Foundation  Co.,  201  N.  Y.  479,  95  N. 
E.  10,  Ann.  Cas.  1912B,  321. 

16.  M-atrusciello  v.  Milliken  Bros. 
129  App.  Div.  661,  114  N.  Y.  Supp.  223; 
Carter  v.  Drysdale,  53  L.  J.  Q.  B.  557, 
12  Q.  B.  D.  91,  32  W.  R.  171,  but  fail- 
ure to  give  date  does  not  render  no- 
tice invalid  where  defendant  not  preju- 
diced thereby. 

17.  Welch  t\  Waterbury  Co.,  206 
N.  Y.  522,  100  N.  E.  426;  English  V. 
Milliken  Bros.,  132  App.  Div.  501,  118 
N".  Y.  Supp.  31;  Deon  v.  McClentic- 
Marshall  Const.  Co.,  114  N.  Y.  Supp. 
28. 

18.  See  the  statutes  and  the  follow- 
ing: Conn. — Schmidt  v.  O.  K.  Baking 
Co.,  90  Conn.  217,  96  Atl.  963,  Kan.— 
Smith  V.  Solvay  Process  Co.,  100  Kan. 
40,  163  Pac.  645.  Mass. — In  re  Mur- 
phy, 226  Mass.  60,  115  N.  E.  40. 

19.  Case  of  Simmons,  117  Me.  175, 
103  Atl.  68;  In  re  Murphy,  226  Maai. 
60,  llo  N.  E.  40. 

Written  notice  excused  by  knowledge 
on  part  of  employer,  see  infra,  I,  C,  3, 
b. 

20.  Mass. — Greenstein  v.  Chick,  187 
Mass.  157,  72  N.  E.  955.  Mich.— Mat- 
wiczuk  r.  Am.  Car  &  Fdry.  Co.,  189 
Mich.  449,  155  N.  W.  412.  See  Dochoff 
V.  Globe  Const.  Co.  (Mich.),  180  N.  W. 
414,  letter  by  industrial  accident  board 
not  signed  "in  his  behalf."     N.  Y. — 
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tain  circumstances,-^  but  the  commission  cnnnot  arbitrarily  excuse  the 
failure  to  ^'ive  the  notice  but  must  make  a  linding  of  facts  constituting 
an  excuse. --' 

b.  Kttowhdgc  hy  Employer.  —  It  is  held  that  knowledge  by  the 
employer  of  the  injury  will  operate  to  excuse  the  notice,-^  provided 
such  knowledge  is  had  within  the  time  in  which  the  notice  is  re- 
quired.-"' Knowledge  of  the  proper  agent  is  knowledge  of  the  em- 
ployer,-^ and  notice  to  or  knowledge  of  the  latter  is  notice  to  or 


Rodzborski  r.  American  Sugar  Ref.  Co., 
210   X.   Y.   1262,   104   N.   E.   616. 

21.  Sec  the  statutes  aud  the  follow- 
ing: Cal. — Dominguez  v.  Pendoia  (Cal. 
App.),  ISS  Pac.  1025.  Ind. — Vandalia 
Coal  Co.  V.  Holtz  (Ind  App.),  120  N, 
E.  3S6.  N.  Y. — Hynes  f.  Pullman  Co., 
223  N.  Y.  342,  119  N.  E.  706,  Ann. 
Gas.  191SC,  1040.  Okla.— Unity  Drill- 
ing Co.  V.  Bentley,  77  Okla.  76,  186 
Pac.  239.  R.  I. — Donahue  ;;.  R.  A. 
Sherman's  Sons  Co.,  39  R.  I.  373,  98 
Atl.  109,  L.  R.  A.  1917A,  76.  Tex,— 
Home  Life  &  Accident  Co.  f.  Orchard 
(Tex.    Civ.  AppO,  227   S.  W.   705. 

22.  Dorb  v.  Frederick  Stearns  &  Co., 
ISO  App.  Div.  13S,  167  N.  Y.  Supp.  41.5; 
Prokopiak  r.  Buffalo  Gas  Co.,  176  App. 
Div.  128,  162  N.  Y.  Supp.  288;  Sicardi 
t\  Sarnoff  Hat  Co.,  176  App.  Div.  13, 
162  N.  Y.  Supp.  337.  See  Frank  Mar- 
tin-Laskin  Co.  v.  Industrial  Comsn, 
(Wis.),  179  N.  W.  740,  that  there  was 
no  intention  to  mislead  and  that  the 
employer  was  not  in  fact  misled. 

23.  Cal.— Western  States  Gas  & 
Elec.  Co.  V.  Bayside  Lumb  Co.,  187 
Pac.  735.  HI. — Bowman  f.  Industrial 
Comsn.,  289  111.  126,  124  N.  E.  373. 
Compare  Ohio  Oil  Co.  v.  Industrial 
Comsn.,  293  111.  461,  127  N.  E.  743. 
Ind.— Garton  r.  Kleinknight  (Ind.  App.) 

128  N.  E.  770.  Kan. — Smith  v.  Solvay 
Process  Co.,  100  Kan.  40,  163  Pac.  645; 
K-noll  V.  Salina,  98  Kan.  428,  157  Pac. 

1167.      La Smith    v.    White,    146    La. 

313,  83  So.  584.     Mass. — Lapan's  Case, 

129  N.  E.  607;  In  re  Brown,  228  Mass. 
31,  116  N.  E.  897;  In  re  Murphy,  226 
Mass.  60,  115  N.  E.  40;  In  re  Mc- 
Lean, 223  Mass.  342,  111  N.  E.  783; 
In  re  Bloom,  222  Mass.  4.34,  111  N.  E. 
45.  Mich. — Curtis  v.  Slater  Const.  Co., 
194  Mich.  2.59,  160  N.  W.  6.59;  Purdy 
V.  Sault  Ste.  Marie.  188  Mich.  573,  1.55 
N.  W.  597,  Ann.  Cas.  191 7D,  881.  Minn. 
State  V.  District  Court,  132  Minn.  251, 
156  N.  W.  278;  State  r.  DiHtrirt  Court, 
131    Minn.    3.52,    155    X.    W.    103,    Ann. 
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Cas.  1917D,  866;  State  v.  District 
(^urt,  129  Minn.  423,  152  N.  W.  838. 
N.  J.— Allen  v.  Millville,  87  N.  J.  L. 
356,  95  Atl.  130.  Wis.— Pcllctt  v.  In- 
dustrial Comsn.,  162  Wis.  i'i\HS,  156  N. 
W.  956,  Ann.  Cas.  1917D,  884;  Mil- 
waukee V.  Industrial  Comsn.,  160  Wis. 
238,  151  N.  W.  247. 

Compare  case  of  Simmons,  117  Me. 
175,  103  Atl,  68;  Dochoff  t\  Glob© 
Const.  Co.,   (Mich.),  180  N,  W.  414. 

[a]  The  first-hand  knowledge  of  an 
eye  witness  is  not  necessary;  knowl- 
edge in  common  parlance  is  all  that  is 
required,  Allen  v.  Millville,  87  N,  J. 
L.  356,  95  Atl.  130,  affirmed,  88  N.  J. 
L.  693,  96  Atl,  1101.  See  also.  Walk- 
den's  Case  (Mass.),  129  N,  £,  396. 

24.  Walkden's  Case  (Mass.),  129  N. 
E.  396, 

[a]  In  re  Brown,  228  M.ass,  31,  116 
N.  E,  897;  In  re  Murphy,  226  Mass. 
60,  115  K.  E.  40. 

25.  Ind. — Hornbrook-Priee  Co.  v. 
Stewart,  66  Ind.  App.  400,  118  N.  E. 
315,  Mass.— Walkden 's  Case,  129  N. 
E.  396;  In  re  Bloom,  222  Mass.  434, 
111  N.  E.  45.  Mich.— Purdy  v.  Sault 
Ste.  Marie,  188  Mich.  573,  155  N,  W, 
597,  Ann.  Cas.  191 7D,  881.  N.  J,— 
Allen  V.  City  of  Millville,  88  N,  J.  L. 
693,  96  Atl.  1101,  proper  corporate 
agent. 

See  Indian  Creek  Coal  &  Min.  Co. 
V.  Beach  (Ind.  App.),  127  N.  E.  8.50 
(bookkeeper's  knowledge  not  notice); 
Herbert  v.  Lake'  Shore  &  M.  S.  R.  Co., 
200   Mich.   566,   166   X.   W.   923. 

[a]  Presence  of  foreman  at  time 
of  injury  (1)  is  knowledge  by  em- 
ployer under  a  statute  requiring  no- 
tice to  "employer,  his  agent  or  vice 
principal  in  the  enterprise."  Parker- 
Washington  Co.  V.  Industrial  Board,  274 
111.  498,  113  N".  E.  976;  Case  of  Sim- 
mons, 117  Me.  17.5,  103  Atl.  68.  (2)  As 
to  effect  of  knowledge  by  foreman,  see 
also  Cal.— Western  States  Gas  &  Elec. 
Co,    r.    Bayside    Lumb,    Co,,    187    Pae, 
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knowledge  of  the  insurer,  at  least  where  the  insurance  contract  or 
statute  so  provides.-*'  It  has  been  held  that  knowledge  of  the  injury  is 
necessar}',-^  and  the  statute  sometimes  so  provides.^^ 

c.  Illness.  —  Severe  illness  of  the  employee  has  been  held  to  excuse 
the  giving  of  notice.^^ 

4.  Waiver  of  Notice.  —  The  failure  to  give  the  required  notice  may 
be  waived, ^°  as  by  payment  on  account  of  the  injury,^^  or  an  admission 
of  liability  and  offer  to  confess  judgment.^^ 

D.  Cl.\im  or  DEM.yvD  for  Compensation.  —  In  addition  to  serving 
a  notice  of  injury,^^  the  statutes  of  many  states  require  that  a  claim 
or  demand  for  compensation  be  made  within  a  specified  time.^*    Such 


735.  HI. — Joliet  Motor  Co.  v.  Indus- 
trial Board,  280  111.  148,  117  N.  E.  423; 
Bushnell  f.  Industrial  Board,  276  111. 
262,  114  N.  E.  496;  Victor  Chem.  Co. 
V.  Industrial  Board,  274  111.  11,  113  N. 
E.  173,  Ann.  Cas.  1918B,  627.  Ind.— 
Vandalia  Coal  Co.  r.  Holtz  (Ind.  App.) 
120  N.  E.  386.  Kan.— Smith  t>.  Sol- 
vay  Process  Co.,  100  Kan.  40,  163  Pac. 
646;  Ackerson  v.  National  Zinc  Co.,  96 
Kan.  781,  153  Pac.  530.  Mass.— Walk- 
den's  Case,  129  N.  E.  306;  In  re  Bloom, 
222  Mass.  434,  111  N.  E.  45;  In  re 
Murphy,  226  Mass.  60,  115  N.  E.  40. 
Neb. — .lohansen  f.  Union  Stock  Yards 
Co.,  99  Neb.  328,  156  N.  W.  511.  N. 
T. — Dorb  V.  Frederick  Stearns  &  Co., 
180  App.  Div.  138,  167  N.  Y.  Supp.  415. 
Wis. — Frank  Martin-Laskin  Co.  v.  In- 
dustrial Comsn.,  179  N.  W.  740,  not  no- 
tice. 

fb]  Notice  to  superintendent  of 
farm  where  employee  works  lu-Id  suf- 
ficient, see  Shafer  r.  Parke,  Davis  & 
Co.,  192   Mich.  577,   150   N.   \V.  304. 

[c]  In  case  of  a  corporation,  under 
a  statute  requiring  service  on  the  em- 
ployer in  a  specified  way,  service  must 
be  on  a  managing  officer:  Frank  Mar- 
tin-Laskin Co.  r.  Industrial  Comsn. 
(Wis.),  179   N.  W.  740. 

26.  Home  Life  &  Ace.  Co.  v.  Orchard 
(Tex.   Civ.    App.),   227   S.   W.   705. 

27.  Smith  r.  Industrial  Accident 
Comsn.,  174  Cal.  199,  162  Pac.  6:'.6, 
holding  that  knowledge  of  the  "acci- 
dent" was  not  knowledge  of  the  "in- 
jury" as  emi)Ioyer  might  know  that 
an  "accident"  occurred  but  still  not 
know  that  his  employee  was  "in- 
jured." 

28.  State  v.  District  Court,  132 
Minn.  251,   156   N.   W.  278. 

29.  Donahue  v.  Ti.  A.  Sherman's 
Sons  Co.,  39  R.  I.  373,  98  Atl.  109,  L. 


R.  A.  1917A,  76,  under  a  statute  ex- 
cusing for  "accident  mistake,  or  un- 
foreseen cause." 

30.  Smith  v.  Heine  Safety  Boiler 
'Co.  (Me.),  112  Atl.  516;  Pellett  v.  In- 
dustrial Comsn.,  162  Wis.  596,  156  N. 
W.    956,    Ann.    Cas.    1917D,    884. 

[a]  Appearance  merely  as  a  wit- 
ness by  one  who  had  received  no  no- 
tice that  any  claim  was  to  be  made 
against  him,  does  not  confer  jurisdic- 
tion. Skeels  v.  Paul  Smith's  Hotel  Co,. 
195  App.  Div.  30,  185  N.  Y.  Supp.  665. 

31.  Pellett  V.  Industrial  Comsn.,  162 
Wis.  596,  156  N.  W.  9o6,  Ann.  Cas. 
1917D,  884. 

[a]  Voluntary  payments  not  under 
the  act  but  coupled  with  a  denial  oi 
liability  do  not  waive  notice  and  claim. 
Ohio  Oil  Co.  v.  Industrial  Comsn.,  293 
111.  461,  127  N.  E.  743,  distinguishing 
Wabash  R.  Co.  t:  Industrial  Comsn.,  286 
111.  194,  121   N.  E.  569. 

32.  Roberts  v.  Charles  Wolff  Pack- 
ing Co.,  95   Kan.   723,  149   Pac.  413. 

[a]  Payment  of  compensation  oper- 
ates as  a  waiver  of  notice.  Pellett  r. 
Industrial  Comsn.,  162  Wis.  596,  156  N. 
W.   056,  Ann.   Cas.   191 7D,   884. 

33.  See   supra^   I,  C. 

34.  See  the  statutes  and  the  cases 
cited  throughout   this  section. 

[a]  Limitation  period  begins  to  run 
from  the  last  ]>ayment  of  compensation 
under  the  statute.  Payments  by  the 
insurer  to  a  hospital  for  medical,  surgi- 
cal and  hospital  services  as  required 
by  the  statute  are  not  payments  of 
compensation  within  the  meaning  of 
the  act.  Paolis  f.  Tower  Hill  Connella- 
ville  Coke  Co.,  265  Pa.  291,  108  Atl, 
638. 

fb]  Repeal  of  requirement  of  claim 
within  six  months  does  not  apply  to 
injuries  already  suffered  since  the  pre- 
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a  roquirement  is  hclil  \o  ho  uiiunlatory.'''''  The  plaim  may  bo  filed  by 
some  one  on  behalf  of  the  elainumt.-"'  and  the  fact  that  it  is  not  sicrned 
by  tlie  claimant  but  some  one  on  his  behalf  does  not  vitiate  it."  Under 
the  express  provisions  of  some  statutes  mistake  or  other  reasonable 
cause  will  excuse  the  failure  to  make  the  claim  within  the  required 
time.^®  "Where  a  written  claim  is  not  expressly  ^required,  it  is  held 
that  an  oral  claim  is  sutlleient.^^  Formalities  are^ disregarded,  and  if 
the  notice  fairly  gives  the  requisite  information  it  will  suffice.*"  Gen- 
erally the  claim  should  state  the  time,  place,  cause  and  nature  of  the 
injury,"^  but  need  not  state  the  particular  results  of  the  injury."  Un- 


vious  statute  was  part  of  the  contract. 
€una  r.  Elton  Lumb.  Co.,  Ltd.,  148  La. 
1Q97,  SS  So.  403. 

35.  Cal. — Miller  r.  Industrial  Ac- 
cident Comsn.,  172  Cal.  473,  156  Pac. 
1033;  Ehrhart  v.  Industrial  Accident 
Comsn.,  172  Cal.  621,  15S  Pac.  193, 
Ann,  €as.  1917E,  465.  111.— Ohio  Oil 
Co.  V.  Industrial  Comsn.,  293  111.  461, 
127  X.  E.  743;  Bushnell  V.  Industrial 
Board,  276  111.  262,  114  N.  E.  496; 
Haiselden  v.  Industrial  Board,  275  111. 
114,  113  N.  E.  877.  Kan.— Knowling 
r.  Morris  &  Co.,  101  Kan.  205,  165  Pac. 
841;  Smith  r.  Solvay  Process  Co.,  100 
Kan.  40,  163  Pac.  645.  Mass. — In  re 
Levangie,  228  Mass.  213,  117  N.  E. 
200.  Tex. — Georgia  Casualty  Co.  r. 
Ward  (Tex.  Qv.  App.),  220  S.  W.  380, 
221  S.  TV.  298. 

[a]  It  affects  the  right  as  well  as 
the  remedy  of  the  injured  employee. 
Doehoff  r.  Globe  Const,  Co.  (Mich.), 
ISO  X.  W.  414. 

[b]  Where  second  injury  develops 
after  expiration  of  the  statutory  time 
for  filing  claim,  the  claim  for  the  sec- 
ond injury  is  barred  because  not  pre- 
sented in  time.  Ehrhart  v.  Industrial 
Accident  Comsn.,  172  Cal.  621,  158  Pac. 
193,  Ann.  Cas.  1917E,  465. 

[c]  Ignorance  as  to  who  was  em- 
ployer does  not  excuse  the  failure  to 
present  claim  to  employer  within  the 
required  time  even  though  a  claim  was 
made  against  one  who  the  employee 
thought  was  his  employer.  Haiselden 
r.  Industrial  Board,  275  111.  114,  113 
N.   E.  S77. 

[d]  The  filing  of  an  action  for  dam- 
ages within  the  time  required  for  pre- 
senting claim  is  sufficient  where  the 
petition  is  afterwards  amended  so  as 
to  claim  compensation.  Ackerson  v. 
National  Zinc  Co.,  96  Kan.  781,  153 
Pae.  530. 

36.  "Nfatwicziik   v.  American   Car   & 
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Fdry.  Co.,  189  Mich.  449,  155  N.  W. 
412,  (letter  making  claim  written  by 
attorney  employed  b}'  brother  of  claim- 
ant residing  in  a  foreign  country,  which 
action  was  afterwards  ratified  by 
claimant);  Culurides  v.  Ott,  78  W.  Va. 
696,  90  S,  E,  270. 

37.  Culurides  v.  Ott,  78  W.  Va,  696, 
90   S,  E.  270. 

38.  In  re  Gorski,  227  Mass,  456,  116 
N.   E.  811. 

[a]  Ignorance  of  the  law  will  not 
excuse.  In  re  Gorski  227  Mass.  456, 
116  N.  E.  811;  In  re  Fells,  226  M-ass. 
3S0,  115  N.  E.  430;  In  re  McLean,  223 
Mass.  342,  111   N.  E.  783. 

[b]  Mere  absence  from  country  does 
not  constitute  roasonable  cause.  In  re 
Gorski,  227  Mass.  456,  116  N.  E.  811. 

[c]  After  discovery  of  mistake 
claim  must  be  filed  within  a  reasonable 
time.  In  re  Carroll,  225  Mass.  203,  114 
N.  E.  285. 

[d]  Mental  and  Physical  Incapao 
ity. — Georgia  Casualty  Co.  v.  Ward 
(Tex.  Civ,  App.),  220  S.  W,  380,  221  S, 
W.  298, 

39.  HI. — Suburban  Ice  Co.  v.  In- 
dustrial Board,  274  111.  630,  113  N.  E, 
979,  Kan.— Sillix  v.  Armour  &  Co.,  99 
Kan.  103,  160  Pac.  1021;  Gailey  v.  Peet 
Bros.  Mfg.  Co.,  98  Kan.  53,  157  Pac. 
431;  Knoll  r.  Salina,  98  Kan.  428,  157 
Pac.  1167,.  Me.— Smith  v.  Heine  Safety 
Boiler  Co.,  112  Atl.  516. 

[al  Where  an  oral  claim  is  sufficient, 
any  language  amounting  to  a  -request 
for  compensation  will  sufTice.  Gailey 
V.  Peet  Bros.  Mfg.  Co.,  98  Kan.  53,  157 
Pac.  431. 

40.  Shafer  v.  Parke,  Davis  &  Co., 
192  Mich.  577,  159  N.  W.  304;  Smith  V. 
Heine  Safetv  Boiler  Co.  (Me.),  112 
Atl.  516.  See  Mercer  v.  Ott,  78  W. 
Va.   629,  89  S.  E.  952. 

41.  See  the  statutes. 

42.  In   re   Lemieux,  223   Mass.  346, 
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der  some  statutes  the  claim  is  required  to  be  filed  with  the  board  or 
commission/^  while  under  others  it  is  to  be  served  on  the  employer.** 
Filing  or  sen'ice  by  n<ail  is  sufficient  if  the  claim  actually  reaches  the 
proper  person.*^ 

Waiver  of. —  This  requirement  may  be  waived,*^  as  where  no  objec- 
tion is  raised.*^ 

E.  Physical  Examixatioisi".  —  1.  Generally.*^  —  Under  some  stat- 
utes -the  injured  employe  may  be  required  to  submit  to  a  reasonable 
physical  examination.^^  The  fact  that  the  employer  denies  the  right 
to  compensation  does  not  disentitle  hinn-,to  an  examination.^"  Submis- 
sion to  an  x-ray  examination  cannot  be  compelled  unless  it  appears  to 
be  necessary .^^ 


111  N.  E.  782. 

43.  See  the  statutes  and  In  re  Gor- 
eki,  227  Mass.  456,  116  N.  E.  811. 

44.  See  the  statutes  and  Victor 
Chemical  "Works  v.  Industrial  Board, 
274  111.  11,  113  N.  E.  173,  Ann.  Cas. 
1918B,  627;  Shafer  r.  Parke,  Davis  & 
Co.,  192  Mich.  577,  159  X.  W.  304. 

45.  Shafer  v.  Parke,  Davis  &  Co., 
192  Mich.  577,  159  N.  W.  304.  But  see 
In  re  Gorski,  227  Mass.  456,  116  N.  E. 
811,  where  the  claim  was  never  re- 
ceived by  the  board.  It  was  held  not 
to  have  been  "filed." 

46.  m. — Tribune  Co.  v.  Industrial 
Comsn.,  290  111.  402,  125  N.  E.  351. 
Mich.— Curtis  v.  Slater  Const.  Co.,  194 
Mich.  259,  160  N.  W.  659,  making-  and 
filing  an  agreement  as  to  compensation. 
Tex. — Geor^a  Casualty  Co.  v.  Ward, 
(Tex.  Civ.  App.),  220  S.  W.  380,  221 
S.  W.  298. 

See  Ohio  Oil  Co.  r.  Industrial  Comsn., 
293  111.  461,  127  N.  E.  743,  voluntary 
payments  not  under  the  act  and  coupled 
with  denial  of  liability  are  not  a 
waiver.  But  sec  In  re  Levang^ie,  228 
Mass.  213,  117  K  E.  200,  being  juris- 
dictional there  can  bo  no  estoppel. 

fal  An  unauthorized  agent  cannot 
make  the  waiver.  Twonko  r.  Brass  & 
Copper  Co.,  224  N.  Y.  263,  120  N.  E. 
638. 

fbT  Requesting  the  claimant  to  com- 
ply with  the  statute  ami  make  the  re- 
(jnire'l  claiid  doca  not  constitute  a 
waiver.  Knowling  r.  Morris  &  Co.,  101 
Kan.  205,  165  I'ac.  841. 

47.  Fnitod  States  F.  &  0.  Co.  r. 
Pillsbiiry,  174  Cal.  19<<.  162  Pnc.  6.1R; 
Eed  River  Lumber  f'o.  v.  Pillsbury, 
174  Cal.  37,  161  Pac.  982. 


48.  See  generally  the  title,  •'Physi- 
cal Examination." 

49.  111. — Jackson  Coal  Co.  v.  Indus- 
trial Comsn.,  295  111.  18,  128  N.  E.  813 
(continuance  of  examination  allowed); 
Hafer  Washed  Coal  Co.  r.  Industrial 
Comsn.,  293  111.  425,  127  N.  E.  752.  N. 
J. — Birmingham  v.  Lehigh  &  W.  Coal 
Co.,  95  Atl.  242.  Tex.— Texas  Em- 
ployers' Ins.  Assn.  v.  Downing  (Tex. 
Civ.  App.),  218  S.  W.  112.  Wis.— In- 
ternational Harvester  Co.  v.  Industrial 
Comsn.,  157  Wis.  167,  147  N.  W.  53, 
Ann.  Cas.  1916B,  330.  Eng.— Morgan 
V.  Dixon,  (H.  L.),  (1912),  A.  C.  74; 
Osbora  v.  Vickers   (1900),  2  Q.  B.  91, 

[a]  The  Right  Is  Limited  by  the 
Statute. — Texas  Employers'  Ins.  Assn. 
r.  Downing  (Tex.  Civ.  App.),  218  S.  W. 
112. 

[b]  Statute  applies  to  proceedings 
in  court  as  well  as  before  the  board. 
Texas  Employers'  Ins.  Assn.  i;.  Down- 
ing   (Tex.    Civ.   App.),  218   S.   W.   112. 

50.  Jackson  Coal  Co.  r.  Industrial 
Comsn.,  295  111.  18,  128  N.  E.  813. 

51.  Bose  V.  Desmond  Charcoal  & 
Chemical  Co.,  206  Mich.  294,  172  N. 
W.  415  (held  necessarv) ;  United  States 
Fid.  &  Guar.  Co.  v.  Wickline,  103  Neb. 
6S1,   173   N.  W.  680. 

fal  Neither  can  submission  to  an 
injection  of  colorogal  as  a  preparation 
for  such  an  examination.  United  States 
Fid.  &  Guar.  Co.  v.  Wickline,  103  Neb. 
6S1.  173   N.  W.  689. 

fb]  But  where  the  uncontradicted 
evidence  shows' it  would  probably  clear 
up  doubt  as  to  the  extent  and  elTcct 
of  the  injuries,  siicli  examin.ation  should 
not  be  denied.  Texas  Employers'  Ins. 
Assn.  V.  Downing  (Tex.  Civ.  App.), 
218  S.  W.  112. 
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2.  Autopsy.  —  Some  statutes  provide  for  an  autopsy  at  the  request 
of  the  employer  in  case  death  results  from  the  injuries." 

F.  Ry  Whom  IMAFNTAixEn.  —  "Who  may  institute  the  proceedinprs 
depends  largely  upon  the  provisions  of  the  aet.-'^  Generally  the  per- 
son or  persons  to  uhom  tlie  compensation  is  payable  may  nuiintain  the 
proceeding  for  conipensiition,  whether  they  be  beneficiaries  or  personal 
representatives.^*  But  one  who  has  no  legal  authority  from  the  bene- 
ficiary cannot  do  so."  The  act  sometimes  contemplates  or  provides 
that  proceedings  may  be  instituted  by  the  personal  representative  of 
a  deeease'd  employee,^''  or  by  the  wife  of  an  injured  husband  who 
deserts  or  fails  to  provide  for  his  family,"  or  by  the  guardian  of  a 
minor  beneticiary,^''  though  the  appointment  of  a  guardian  is  unneces- 
sary either  in  the  case  of  injury  to  a  minor,''^  or  of  a  minor  bene- 
ficiary,®" where  the  statute  apparently  does  not  contemplate  or  re- 


52?  Vonnegut  Hdw.  Co.  v.  Eose, 
(Ind.  App.),  120  N.  E.  60S;  Indianap- 
olis Abattoir  Co.  v.  Bryant  (Ind.  App.), 
119  X.  E.  24. 

53.  See  the  statutes. 

54.  Cal.— "Western  States  Gas  &  Elec. 
Co.  r.  Bayside  Lumb.  Co.,  187  Pac.  735. 
Til. — ^Mississippi  River  Power  Co.  v. 
Industrial  Comsn.,  2S9  111.  353,  124  N. 
E.  552,  personal  representative  need 
not  file  petition  but  beneficiaries  may. 
Ind. — People's  Hdw.  Co.  v.  Croke 
(Ind.  App.),  118  N.  E.  314.  Neb.— 
Coster  V.  Thompson  Hotel  Co.,  102 
Neb.  585,  168  N.  W.  191.  N.  J.— Mc- 
Farland  v.  Central  R.  R.  Co.,  84  N.  J. 
L.  435,  87  Atl.  144.  Tex.— Smith  r.  Sou- 
thern Surety  Co.,  (Tex.  Civ.  App.),  193 
S.  W.  204. 

[a]  Minor  children  need  not  be  par- 
ties to  proceedings  by  the  widow, 
where  the  statute  makes  the  compen- 
sation payable  to  her.  Western  .States 
Gas  &  Elec.  Co.  v.  Bayside  Lumb.  Co. 
(Cal.),  187  Pac.  735. 

fb]  The  father  of  a  deceased  un- 
married son  where  no  executor  or  ad- 
ministrator has  qualified  may  proceed 
to  obtain  compensation.  Reimers  v. 
Proctor  Pub.  Co.,  85  N.  J.  L.  441,  89 
Atl.  931 ;  See  also  McFarland  v.  Cen- 
tral R.  R.  Co.,  84  N.  J.  L.  435,  87  Atl. 
144. 

55.  Western  Indemnity  Co.  v.  In- 
dustrial Accident  Com.,  35  Cal.  App. 
104,  169  Pac.  261,  one  whose  only  au- 
thority is  an  unauthenticated  letter 
from  the  beneficiary  which  letter  was 
not  signed  or  written  by  the  beneficiary 
but  for  him  by  another. 

56.  See    the    statutes    and"  111.— Na- 
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tional  Zinc  Co.  v.  Industrial  Comsn., 
292  111.  508,  127  N.  E.  135;  Mississippi 
River  Power  Co.  v-  Industrial  Comsn., 
289  111.  353,  124  N.  E.  552;  G.  H.  Ham- 
mond Co.  V.  Industrial  Comsn.  288  111. 
262,  123  N.  E.  384.  Kan.— Smith  v. 
Kaw  Boiler  Wks.  Co.,  104  Kan.  591,  180 
Pac.  259.  N.  J. — Connors  v.  Public 
Service  Electric  Co.,  89  N.  J.  L.  99, 
97  Atl.  792.  N.  Y.— Verdicchio  v.  Mc- 
Nab  &  Harlin  Mfg.  Co.,  178  App.  Uiv. 
48,  164  N.  Y.  Supp.  290. 

[a]  If  no  personal  representative, 
the  person  who  would  be  entitled  to 
administer  may  institute  proceedings. 
Conners  v.  Public  Service  Electric  Co., 
89  N.  J.  L.  99,  97  Atl.  792;  Verdicchio 
V.  McNab  &  Harlin  Mfg.  Co.,  178  App. 
Div.  48,  104  N.  Y.  Supp.  290. 

[b]  Temporary  administrator  can- 
not bring  proceedings  where  there  are 
legal  beneficiaries  entitled  to  compen- 
sation. Smith  v.  Southern  Surety  Co. 
(Tex.  Civ.  App.),  193  S.  W.  204. 

57.  Northwestern  Redwood  Co.  V. 
Industrial  Ace.  Comsn.  (Cal.),  194  Pac. 
31. 

58.  Coster  r.  Thompson  Hotel  Co., 
102  Neb.  585,  168  N.  W.  191. 

59.  Menominee  Bay  Shore  Lumb  Co. 
i\  Industrial  Comsn.,  162  Wis.  344,  156 
N.  W.  151,  since  the  commission  is  not 
a  court. 

fal  But  an  Injured  minor  may  dis- 
affirm an  adjudication  wlicre  lie  was  not 
represented  by  guardian.  Gouarillou 
r.  Industrial  Ace.  Comsn.  (Cal.),  193 
Pac.    937. 

60.  Woodcock  v.  Walker,  170  App. 
Div.  4,  155  N  Y.  Supp.  702. 
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quire  it.  Provision  is  sometimes  made  for  representation  of  non-resi- 
dent alien  beneficiaries  by  a  consul  of  their  country .^^ 

It  is  immaterial  who  commences  the  proceeding  if  the  proper  parties 
all  appear.^- 

A  physician  whose  fees  are  subject  to  the  approval  of  the  board  may 
be  a  party,*^^  and  some  statutes  permit  him  to  institute  proceedings  to 
recover  his  fees  from  the  insurer.®* 

G.  Against  Whom  Proceedings  Taken,  —  While  ordinarily  the 
proceedings  for  compensation  are  against  the  employer,''^  where  the 
insurer  becomes  primarily  liable,  as  in  case  of  the  employer's  in- 
solvency, the  proceedings  may  be  against  him  directly.^® 

H.  Agreements.  —  Agreements  between  the  parties  as  to  com- 
pensation are  generally  controlled  by  the  statute  and  made  subject  to 
the  approval  of  the  court  or  commission.'^^  Provision  is  sometimes 
made  for  filing  the  agreement  and  making  it  the  basis  ^^  of  an  award 


61.  See  Poccardi  v.  Ott  (W.  Va.), 
104  S.  E.  54. 

62.  State  v-  District  Court,  133  Minn. 
402,  158  N.  W.  615;  Coster  v.  Thomp- 
son Hotel  Co.,  102  Neb.  585,  168  N. 
W.  191. 

63.  In  re  Huxen,  226  Mass.  292,  115 
N.  E.  ?26. 

64.  See  Home  Life  &  Accident  Co. 
V.  Cobb  (Tex.  Civ.  App.),  22D  S.  W. 
131. 

65.  See  tLe   statutes. 

66.  Illinois  Indem.  Exch.  v.  Indus- 
trial Comsn.,  289  111.  233,  124  N.  E. 
665. 

67.  See  the  statutes  and  Cal. — San 
Francisco-Oakland  Term.  Ry.  v.  Indus- 
trial Ace.  Comsn.,  180  Cal.  121,  179 
Pac.  386.  in. — Carson-Payson  Co.  v. 
Industrial  Comsn.,  2S5  111.  635,  121  N. 
E.  264.  Ind.— Aetna  Life  Ins.  Co.  v. 
Shiveley  (Ind.  App.),  121  N.  E.  50.  la. 
Adel  V.  Casualty  Co.,  175  N.  W.  84(). 
La. — Gray  v.  Dock  Co.,  146  La.  826,  84 
So.  109.  Me.— Maxwell's  Case,  111 
Atl.  849.  Mich. — Dfttloff  v.  Hammond, 
Standish  &  Co.,  195  Mich.  117,  161  N. 
W.  949.  Minn.— Clarkson  v.  North- 
western Coiisol.  Mill.  Co.,  145  Minn. 
489,  175  N.  W.  997,  176  N.  W.  960. 
Neb. — Simon   r.  Cathroo,  101   Neb.  211, 

162  N.  W.  6:53.  N.  J.— O'Brien  v.  Sel- 
skab,  109  Atl.  517.  N.  Y.— Jenkins  v. 
T.    Hogan    &    Sons,    177    App.    Div.    .'.G, 

163  N.  Y.  Suj.p.  707.  R.  I.— Giannotti 
V.  Giusti  Bros.,  41  R.  L  122,  102  Atl. 
887. 

fal  "Such  agreements,  however,  do 
not    bind    the    employee,    except    as    to 

«9 


the  conditions  covered  by  them  as  a 
basis  for  the  compensation  agreed  up- 
on. Hunnewell's  Case,  220  Mass.  351, 
107  N.  E.  934."  Maxwell's  Case 
(Me.),  Ill  Atl.  849. 

68.  See  the  statutes  and  Colo. — In- 
dustrial Comsn,  i\  London  Guar.  & 
Aec.  Co.,  66  Colo.  575,  185  Pac.  344. 
Ind. — Frankford  Gen.  Ins.  Co.  v.  Con- 
duitt  (Ind.  App),  127  N.  E.  212.  la. 
Griffith  V.  Cole  Bros.,  183  Iowa  415, 
165  N.  W.  577,  L.  R.  A.  1918F,  928. 
Mass. — London  Guar.  &  Ace.  Co.  v. 
Sterling,  233  Mass.  485,  124  N.  E.  286; 
Courtney's  Case,  231  Mass.  469,  121 
N.  E.  426.  Mich.— Foley  v.  Detroit 
United  R.,  190  Mich.  507,  157  N.  W. 
45;  Beckwith's  Estate  v.  Spooner,  182 
Mich.  323,  149  N.  W.  971.  Wis.— 
Menominee  Bay  Shore  Lumb.  Co.  v. 
State  Industrial  Comsn.,  162  Wis.  344, 
156  N.  W.  151. 

[a]  Judgment  entered  on  certified 
copy  of  decision  of  approval.  Brown 
V.  Georpc  A.  Fuller  Co.,  193  Mich.  214, 
159   N.   W.   376. 

[b]  Notice  to  insurer  not  neces- 
sary. Hartsock  v.  Long  (Ind.  App.), 
124  N.   E.  509. 

\(i]  The  insurer  (1)  is  a  proper  but 
not  necessary  party  to  the  proceedings. 
Frankfort  Gen.  Ins.  Co.  v.  Comlnitt 
(Ind.  App.),  127  N.  E.  212.  (2)  But 
the  insurer  should,  upon  a  timely  pe- 
tition, be  admitted  as  a  party  to  the 
[iroeeedinga.  Aetna  Life  In.s.  Co.  V. 
Shiveley  (Ind.  App.),  121   N.  E.  ^0. 

fd]  No  appeal  from  the  judgment. 
Bach  r.  Intcrurban  R.  Co.  (Ta.),  174 
N.    W.   333. 
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or  jmlcrmont.  Such  nn  agrcomont/'^  or  the  onlor  npprovinp:  tlio 
same.'"  may  be  set  aside  for  I'raiul  or  other  proper  gromul,  and  may 
be  modified  for  a  ehange  or  recurreuee  of  the  disability.'^  And  it  has 
been  held  that  an  action  at  law  may  be  brought  fol*  breach  of  an  agree* 
nient.'- 

I.  Abatement."^  —  It  has  been  held  that  a  judgment  for  payment 
in  instalments  abates  as  to  unpaid  instalments,  upon  the  plaintiff's 
death,"*  but  that  a  judgment  for  a  luiii])  sum  does  not  abate  although 
an  appeal  is  pending,  but  survives  to  plaintiff's  personal  representa- 
tive."''      - 

II.  ARBITRATION  OR  REFERENCE.  —  Some  of  the  acts  con- 
tain provisions  for  sul)inittiug  the  matter  to  an  arbitration  board  and 
making  its  award  effective  by  having  it  embodied  in  a  judgment  of 
a  designated  court.'*'  Others  require  a  reference  to  a  referee  pro- 
•sided  for  in  the  act."     Such  an  arbitration  award  is  final  and  con- 


69.  Cal. — Nelson  r.  Guarantee,  etc., 
Co.  Ltd.  (Cal.  App.),  189  Pac.  306. 
Ind. — Home  Packing  &  Ice  Co.  v.  Ca- 
hill  (Ind.  App.),  123  N.  E.  415.  la. 
Bach  i\  Interurban  R.  Co.,  171  N.  W. 
723.  Kan. — Weathers  r.  Kansas  City 
Bridge  Co.,  99  Kan.  632,  162  Pac.  957. 
Mass.— Barrv  r.  Bay  State  E.  Co.,  222 
Mass.  366,  '  110  N.  E.  1031.  Mich. 
Winn  1-.  Adjustable  Table  Co.,  193 
Mich.  127,  159  N.  W.  372,  163  N.  W. 
906;  Carpenter  v.  Detroit  Forging  Co., 
191  Mich.  45,  157  N.  W.  374. 

70.  Aetna  Life  Ins.  Co.  v.  Shiveley 
(Ind.  App.),  121  N.  E.  50;  Frankfort 
Gen.  Ins.  Co.  v.  Conduitt  (Ind.  App.), 
127  N.  E.  212. 

[a]  The  insvirer  may  become  a  party 
and  ask  for  revocation  of  the  order 
based  on  the  agreement.  Frankfort 
Gen.  Ins.  Co.  v.  Conduitt  (Ind.  App.), 
127  N.  E.  212. 

[b]  Appeal. — The  decision  or  award 
on  the  application  to  set  aside  the  or- 
der or  agreement  is  appealable.  Frank- 
fort Gen.  Ins.  Co.  v.  Conduitt  (Ind. 
App.),    127    X.    E.    212. 

[c]  So  long  as  the  matter  is  pend- 
ing before  the  board  it  has  power  to 
limit  or  modify  the  payments  provided 
for.  Kirchner  v.  Michigan  Sugar  Co., 
206  Mich.  459,  173  N.  W.  193. 

71.  See  the  statutes  and  infra,  V. 
See  also  In  re  Stone,  66  Ind.  App.  38, 
117  N.  E.  669. 

[a]  Voluntary  payments  and  their 
acceptance  by  an  injiirfd  workman 
amount  to  an  "agreenif-nt "  within  the 
meaning  of  the  stntiite.  Simpson 
Const.  Co.  V.  Industrial  Board,  275  111. 
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366,  114  N.  E.  138.  .See  also  Wabash 
E.  Co.  V.  Industrial  Comsn.,  286  111. 
194,   121   N.   E.  569. 

fb]  Though  the  agreement  is  ex- 
ecuted after  tlic  time  for  filing  claim. 
Tribune  Co.  r.  Industrial  Comsn.,  290 
111.  402,  125  N.  E.     351. 

72.  Burns  v.  Edison,  92  N.  J.  L.  288, 
105  Atl.  717  (in  which  event  the  pro- 
cedure under  the  Compensation  Act  is 
not  applicable);  Holzapfel  v.  Hoboken 
Manufacturer's  E.  Co.,  92  N.  J.  L.  193, 
104  Atl.  209. 

73.  See  generally  the  title  "Survi- 
val." 

74.  Wozneak  v.  Buffalo  Gas  Co.,  176 
App.  Div.  268,  161  N.  Y.  Supp.  675. 

75.  Monson  v.  Battelle,  102  Kan.  208, 
170  Pac.  801. 

76.  See  the  statutes. 

[a]  Massachusetts  act  changed  in 
this  respect  in  1917  by  eliminating  ar- 
bitrators and  substituting*  hearing  be- 
fore single  member  of  the  Board.  De- 
vine's  Case   (Mass.),  129  N.  E.  414. 

[b]  Notice  to  the  parties  of  the  fil- 
ing of  the  award  or  service  of  copy 
upon  them  not  required.  Brunette  v. 
Quincy  Min.  Co.,  197  Mich.  301,  163 
N.  W.  1013. 

Entry  of  judgment,  see  infra,  III, 
P,  4,  b. 

77.  Sec  the  statutes. 

fa]  Referee's  findings  (1)  should  be 
explicit  as  to  all  the  facts,  though  legal 
precision  cannot  be  required.  Flucker 
r.  Carnegie  Steel  Co.,  263  Pa.  113,  106 
Atl.  192;  Gurski  ?>.  Susquehanna  Coal 
Co.,  262  Pa.  1,  104  Atl.  SOI.  See  also 
Dainty  v.  Jones  &  Laughlin  Steel  Co., 
263  Pa.  109,  106  Atl.  194.     (2)  Finding 
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eliisive  unless  changed  hv  the  oonimission  on  revicvr."^ 

III.   proceedings'  before  board  or  commission.^ 

A.  Jurisdiction  and  Its  Determination.  —  ]\Iost  compensation  acts 
provide  for  a  board  or  commission  to  determine  claims  for  compensa- 
tion.^^ While  its  jurisdiction  cannot  be  presumed,^'*  the  commission 
has  such  incidental  jurisdiction  as  is  necessary  to  accomplish  the 
objects  for  which  it  was  created.®^  It  may  determine  whether  it  has 
jurisdiction  of  the  case,^-  and  whether  the  injury  arose  out  of  and  in 
the  course  of  the  employment.^^  But  its  determination  of  jurisdic- 
tional questions  is  subject  to  judicial  review.®*  Jurisdiction  over  the 
subject-matter  cannot  be  conferred  upon  it  by  consent.®^ 

B.  Procedure  in  General.  —  1.  Nature  and  Basis.  ■ —  The  pro- 
cedure may  be  prescribed  by  the  act  itself  or  the  commission  may  be 
authorized  to  provide  it.®*^  In  the  latter  event  the  procedure  of  the 
code  is  not  applicable.®^  The  proceedings  are  statutory,  differing  from 
the  common  law.®®  They  are  generally  simple,  flexible  and  devoid  of 
unnecessary  formalities,®^  and  follow  the  equity  practice  rather  than 
law.^"    Some  statutes  abrogate  all  of  the  rules  of  procedure  formulated 


as  to  whether  accident  occurred  in  in- 
terstate commerce  required  where  that 
fact  is  in  issue.  Reilly  v.  Erie  B.  Co., 
264  Pa.   .329,   107  Atl.  736. 

Review  by  commission,  see  infra,  III, 
G. 

78.  City  of  Pana  v.  Industrial 
Board,  279  111.  279,  116  N.  E.  647; 
Bloomington,  D.  &  C.  R.  Co.  v.  Indus- 
trial Board,  276  111.  120,  114  N.  E.  511; 
Jones  V.  St.  Joseph  Iron  Works 
(Mich.),  180  N.  W.  .374. 

Review  by  commission,  see  infra,  III, 
G. 

79.  See  the  .statutes. 

80.  Tazewell  Coal  Co.  v.  Industrial 
Comsn.,  287   111.  46,5,   123   N.   E.   28. 

81.  Utah  Copper  Co.  r.  Industrial 
Comsn.   (Utah),  193  Pac.  24. 

82.  Kemper  r.  Industrial  Ace.  Comsn., 
177  Cal.  618,  171  Pac.  426;  American 
Bridee  Co.  v.  Funk,  187  Iowa  397,  173 
N.  W.  119. 

83.  American  Bridge  Co.  r.  Funk, 
187  Iowa  397,  173  N.  W.  119;  Utah 
Fuel  Co.  r.  Indu.strial  Comsn.  (Utah), 
194  Pac.  122. 

84.  Cal. — Miller  &  Lux  v.  Industrial 
Accident  Comsn.,  179  Cal.  764,  178  Pac. 
96(t.  la.— Crifiith  r.  Cole  Bros.,  1S3  Iowa 
41.'),  16.T  N.  W.  .'377,  L.  R.  A.  1918F, 
923.  Utah. — Industrial  Comsn.  v.  Evans, 
52  Utah  394,  174  Pac.  825. 

See  infra,  VT,  C,  2. 

85.  Dopv  r.  Clarence  P.  TTowland  Co., 
224  N.  Y."  30,  120  N.  E.  r,?,,  afTirming 
182  App.  Div.  152,  169  N.  Y.  Supp.  G45j 


Waldum  v.  Lake  Superior  Term.  & 
Tr.  R.  Co.,  169  Wis.  137,  170  N.  W. 
729. 

86.  See  the  statutes  and  Cal. — Mas- 
saeliusetts  Bonding  &  Ins.  Co.  r.  Indus- 
trial Ace.  Comsn.,  176  Cal.  488,  168 
Pac.  1050,  need  not  conform  to  prac- 
tice of  courts.  Ind. — Zeitlow  v.  Smock 
(Ind.  App.),  117  N.  E.  665.  Ohio,— 
Industrial  Comsn.  v.  Glenn,  129  N.  E. 
687. 

87.  Hagenbeck  &  Gt.  Wallace  Shows 
Co.  t\  Leppert,  65  Ind,  App.  261,  117 
N.  E.  531. 

88.  Morris  r.  Yough  Coal  &  Supply 
Co.,  266  Pa.   216,  109  Atl.   914. 

89.  Haw. — Cbing  Hon  Yet  v.  Seo 
Sang  Co.,  24  Hawaii  731.  Ind, — Ilege 
&  Co.  V.  Tompkins,  (Ind.  App.),  121  N. 

E.  677.  Ky.— Valentine  v.  Weaver,  228 
S.  W.  1036.  La.— Whittington  v.  Lou- 
isiana Sawmill  Co.,  142  La.  322,  76  So. 
754;  McGuirt  r.  Gillespie,  141  La.  586, 
75  So.  419.  Mass. — Iluunewell's  Case, 
220  Ma.ss.  351,  107  N.  E.  934;  In  re 
Gould,  215  Mass.  480,  102  N.  E.  693, 
Ann.  Cas.  1914D,  372.  Mich.— Reck  v. 
Whittlosberger,  181  ]\Iich.  463,  148  N. 
W.  247,  Ann.  Cns.  1916C,  771.  Minn.— 
State  V.  District  Court,  133  Minn.  402, 
158  N.  W.  615.  W.  Va.— Poccardi  v. 
Ott.  82  W.  Va.  497,  96  S.  E.  790.  Wis.- 

F,  Eggers  Veneer  Seating  Co.  v.  Indus- 
trial Comsn.,  168  Wis.  377,  170  N.  W. 
280. 

90.  London  Guar.  &  Ace.  Co.  V. 
Sterling,  233  Mass.  485,  124  N.  E.  286; 
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l)y  tlio  oonrts/^'  }>ut  onliiinrily  tlicy  oontoiiiplalc  tlint    the  olomontary 
ami  t'iui(l;iiiit'nt;il  pi-in(ii>lcs  of  a  jiulii'iiil  iiKiuiry  should  ho  oljsorved."- 

2.  Necessity  of  Following.  —  Tho  pn'sci-ihcd  itrocoduro  must  ho 
foUowod,-'"  thoui:li  thc>  ju't  is  to  he  liherally  eonsti-ued  in  i'avor  of  the 
woi'kmau,^*  aiul  l";iihire  to  follow  the  statutory  procedure  which  does 
not  prejudicially  afl'ect  the  rights  of  the  parties,  will  he  disregarded 
on  appeal.-'^ 

3.  Whether  Changes  Retroactive.  —  Changes  in  the  statute  affect- 
ing merely  the  procedure  apply  to  ])ending  eases;'-"*  thus  a  change  in 
the  procedure  for  review  nnist  he  followed."^  But  repeal  of  the  re- 
quirement of  claim  does  not  affect  injuries  already  suffered.®® 


Pigeon's  Case,  216  Mass.  51,  102  N.  E. 
932,  Ann.  Cas.  1915A,  737;  In  re  Gould, 
215  Mass.  4S0,  102  N.  E.  693,  Ann.  Cas. 
1914D.  372. 

[a]  But  They  Are  Not  Suits  In 
Equity. — Dovinc's  Case  (Mass.),  129  N. 
E.  -iU. 

[b]  Not  a  proceeding  at  Law. — Vic- 
tor Chemical  Works  v.  Industrial  Board, 
274  III.  11,  113  N.  E.  173,  Ann.  Cas. 
191SB,  627. 

91.  N.  Y. — Carroll  v.  Knickerbocker 
Ice  Co.,  171  App.  Div.  970,  155  N.  Y. 
Supp.  1097.  Ky. — See  Valentine  f. 
Weaver,  228  S.  W.  1036.  Tex.— Lum- 
bermen's Eeciproeal  Assn.  i\  Behnken 
(Tex.  Civ.  App.),  226  S.  W.  154.  "The 
Accident  Board  is  not  a  court,  nor  is 
it  governed  by  the  rules  of  pleading  or 
evidence  as  administered  by  the 
courts,  but  is  an  administrative  agency 
■which  acts  along  lines  of  procedure  of 
its  own  selection."  W.  Va. — Poccardi 
f.  Ott,  82  W.  Va.  497,  96  S.  E.  790. 

Compare  infra,  I,   E,  4  a. 

[a]  Where  the  statute  provided  that 
commission  should  not  be  bound  by  the 
technical  or  formal  rules  of  procedure, 
and  should  adopt  rules  providing  the 
"nature"  of  the  evidence  to  be  ac- 
cepted by  it,  the  court  said:  "As  to 
proceedings  before  the  commission, 
these  two  sections  wholly  abrogate  the 
substantive  law  of  evidence — ^^abrogatet 
the  common  law,  the  statute  law,  the 
rules  of  procedure  formulated  by  the 
courts,  and  all  the  technicalities  re- 
spected by  the  legal  profession.  The 
commission  is  authorized  by  this  section 
it  seems,  to  make  its  investigation  in 
any  manner  that  it  chooses,  wholly  un- 
fettered by  any  law  previously  invented 
by  man.  This  is  the  spirit  of  the  stat- 
ute. The  commission  is  to  be  bound 
neither  by  custom  nor  by  precedent. 
The  trials  before  the  commission  are  to 
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be  summary,  speedy  and  informal.  Tho 
very  instant  that  the  old  rules  of  evi- 
dence are  invoked,  the  informal  char- 
acter of  the  hearing  disappears,  and 
the  rigid,  formal  rules  of  procedure  and 
all  the  technicalities  incident  to  the 
practice  of  the  law  will  grow  up  around 
the  commission,  hampering  and  delay- 
ing it,  working  inconvenience  and  hard- 
ship upon  the  claimants,  and  defeating 
tlie  intent  of  the  law."  Carroll  v. 
Knickerbocker  Ice  Co.,  169  App.  Div. 
450,    155    N;  Y.    Supp.    1. 

92.  Pigeon's  Case,  216  Mass.  51,  102 
N".  E.  932,  Ann.  Cas.  1915A,  737;  Reck 
V.  Whittlesberger,  181  Mich.  463,  148 
N.  W.  247,  Ann.  Cas.  1916C,  771. 

93.  Kauffman  v.  Industrial  Ace. 
Comsn.,  37  Cal.  App.  500,  174  Pae.  690; 
Young  v.  Duncan,  218  Mass.  346,  106 
N.  E.  1. 

[a]  The  procedure  prescribed  by  the 
act  rather  than  the  provisions  govern- 
ing civil  actions,  must  be  followed. 
State  i;.  District  Court,  129  Minn.  423, 
152  N.  W.  838. 

94.  State  v.  Nye,  136  Minn.  50,  161 
N.  W.  224. 

95.  Saddlemire  v.  American  Bridge 
Co.,  94  Conn.  618,  110  Atl.  63.  See  in- 
fra, VI,  D,  1. 

[a]  Unless  such  rights  be  thus  af- 
fected the  form  of  the  procedure  be- 
fore the  compensation  commissioner  is 
exclusively  for  his  determination.  Sad- 
dlemire v.  American  Bridge  Co.,  94 
Conn.  61 S,-  110  Atl.  63. 

96.  Devine's  Case  (Mass.),  129  N. 
E.  414.     See  22  Standard  Proc.  719. 

97.  City  of  Chicago  f.  Industrial 
Comsn.,  292  111.  409,  127  N.  E.  46,  as 
to  time  within  which  writ  of  error  may 
be  sued  out.  But  see  Vulcan  Detin- 
ning  Co.  v.  Industrial  Comsn.,  295  111. 
141,  128  N.   E.  917. 

98.  Cuna  v.  Elton  Lumber  Co.,  Ltd., 
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C.  Notice.  —  A  notice  of  the  proceeding,  corresponding  to  the 
summons  in  an  ordinary  action,  must  generally  be  given.^^ 

D.  Pleadings.  —  1.  Generally.  —  Technical  and  formal  matters 
in  pleading  -o-ill  generally  be  disregarded  in  proceedings  for  compen- 
sation.^ 

2.  Petition  or  Claim.  —  The  proceeding  is  generally  eommeneed  by 
the  filing  of  an  application,  petition,  or  claim  for  connpensation  which 
corresponds  to  the  petition  or  complaint  in  the  ordinary  civil  action.^ 
Technical  or  formal  language  need  not  be  employed,^  but  the  petition 
must  contain  all  that  the  statute  requires  to  be  stated,*  even  though  it 
is  on  a  form  supplied  by  the  commission  pursuant  to  the  statute.^  It 
should  allege  the  giving  of  the  notice  of  injury,*^  the  presentation  of 
the  claim  for  compensation,'^  and  set  out  the  extent  of  the  injury,^ 
The  petition  may  be  amended.^ 

3.  Answer.  —  The  necessity  for  and  character  of  the  answer  to 
the  petition  is  governed  by  the  statute,  either  directly  or  by  placing 
the  matter  in  the  control  of  the  commission  or  board,"     The  absence 


148  La,  1097,  88  So.  493,  the  previous 
statute  is  part  of  the  contract. 

99.  See  the  various  acts,  and  West- 
ern iletal  Supply  Co.  v.  Pillsbury,  172 
Cal.  407,  156  Pac.  491,  Ann.  Cas.  1917E, 
390. 

[a]  Notice  of  hearing  should  attach 
copy  of  application  or  state  time,  place 
and  nature  of  injury.  Pellett  v.  Indus- 
trial Comsn.,  162  Wis.  596,  156  N.  W. 
956,  Ann.   Cas.   1917D,  884. 

1.  Whittington  v.  Louisiana  Sawmill 
Co.,  142  La.  322,  76  So.  754;  McGuirt 
r.  Gillespie,  141  La.  586,  75  So.  419; 
Nagj'  V.  Solvay  Process  Co.,  201  Mich. 
158,  166  N.  W.  1033. 

2.  See  the  statutes,  and  Western 
Metal  Supply  Co.  v.  Pillsbury,  172  Cal. 
407,    150    Pac.   491,    Ann.    Cas,    1917E, 


390 
3. 

849. 
4. 

849. 


Maxwell's   Case   (Me.),   Ill   Atl. 


Maxwell's   Case   (Me.),   Ill   Atl. 
See  Utah  Copper  Co.  v.  Industrial 
Comsn.    (TMali),    Hi.!    l>;ic.   24. 

fa]  Where  the  statute  requires  it  to 
set  forth  the  matter  in  dispute  and 
petitioner's  claim  in  rofcrcncc  thorcto, 
it  must  show  whether  petitioner's  claim 
is  for  partial  or  total  incapacity,  for 
specific  compensation  or  permanent  im- 
pairment of  the  usefulness  of  the  in- 
.lurcd  member.  Maxwell's  Case  (Me.) 
Ill   At!.  H4'.). 

5.  Maxwell's  Case  (Me.),  Ill  Atl. 
849. 

6.  See  infra,  I,  C. 

7.  Sillix   r.   Armour   &   Co.,   99   Kan, 


103,  160  Pac.  1021.  See  Georgia  Cas- 
ualty Co.  V.  Ward  (Tex.  Civ.  App.),  220 
S.   W.  380,  21   S.  W.  298. 

[a]  Failure  to  allege  presentation 
of  claim  held  cured  where  proof  of  giv- 
ing claim  made.  Sillix  v.  Armour  & 
Co.,  99  Kan.  103,  160  Pac.  1021. 

8.  Hanley  v.  Union  Stock  Yards  Co., 
100  Neb.  232,  158  N.  W.  939. 

9.  Northwestern  Eedwood  Co.  P.  In- 
dustrial Ace.  Comsn.  (eal.)  194  Pac.  31, 

[a]  A  petition  in  an  action  for  dam- 
ages has  been  allowed  to  be  amended 
so  as  to  present  the  claim  under  the 
compensation  act.  Whittington  v. 
Louisiana  Sawmill  Co,,  142  La.  322,  76 
So.    754. 

10.  See  the  statutes,  and  Roach  v. 
Kelsey  Wheel  Co.,  200  Mich.  299,  167 
N.  W.  33;  O'Brien  r.  Tuch,  265  Pa. 
509,  109  Atl.  158,  "in  the  form  pre- 
scribed by  the  rules  and  regulations  of 
the  board." 

[a]  Under  a  provision  that  the  com- 
mission may  "make  rules  not  inconsist- 
ent with  the  act"  it  may  iirovido  tiiat 
no  answer  need  be  filed  and  allegations 
of  the  application  or  petition  will  bo 
deemed  denied.  Zeitlow  v.  Smock,  C5 
Ind.   App.  643,  117   N.   E.  665. 

fb]      Wliere   the   board   accepts    an 

answer  it  preHiuniitixt'ly  complies  with 
their  rules  and  regulations.  O'Hricn 
IK    Tuch,    2<K-)    I 'a.    509,    109    Atl.    15S. 

[c]  It  need  not  be  signed  or  sworn 
to  by  the  defendant  wlicre  this  is  not 
recpiired  liy  I  lie  statute  or  rules  of  the 
board,  and   it   nee<l   not   show   l)y  whoso 
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or  insuflioioiioy  of  iho  answer  must  ho  objoetod  to,  otluM'wisc  it  ia 
vaivod/^  A  writton  cU'iiial  addressed  to  the  board  denying  liability 
has  been  held  sutlieient.^-  But  an  employer  relying  on  an  exception  in 
the  aet  should  allege  the  I'aets  pertaining  thereto,^''  and  by  rule  of  the 
connnission  or  board  it  is  sometimes  required  that  aftirniative  defenses 
by  way  of  eonfessiou  and  avoidance,  such  as  wilful  misconduct,  bo 
specially  ]deaded.^* 

E.  IIearixg.  —  1.  Notice  of.  —  Notice  of  the  hearing  should  gen- 
erally be  given.^'^  Notice  by  publication  may  be  made  under  proper 
circumstances,  as  the  proceedings  are  quasi  in  rem." 

2.  Chai'acter  of.  —  T'^nder  some  acts  it  is  held  that  the  trial  before 
the  commission  is  to  be  summary,  speedy  and  informal.^^  But  evi- 
dence should  not  be  taken  ex  parte,^^  unless  the  statute  authorizes  it,^" 
and  the  commission  should  see  that  all  available  and  necessary  evi- 
dence is  produced,^"  notwithstanding  the  stipulations  of  the  parties.^^ 
Some  statutes  contemplate  a  hearing  under  certain  circumstances  be- 
fore a  single  member  or  less  than  the  whole  board  or  commission,^^ 
subject  to  review  by  the  full  board  in  the  manner  prescribed.^^ 

Jury  Trial. — ^The  parties  by  proceeding  under  the  compensation  act 
relinquish  all  right  to  a  jury  trial.^* 


authority    it    was    signed.      O'Brien    V. 
Tuch.  265  Pa.  509,  109  Atl.  158. 

11.  Pee  infra,  this  note. 

[a]  Failure  to  file  an  answer  is  im- 
material where  the  cause  is  determined 
without  any  objection  on  that  ground. 
Zeitlow  r.  Smock  (Ind.  Aj^p.),  117  N. 
E.  665. 

[b]  Where  the  answer  is  not  in  the 
form  prescribed  by  the  board,  jilaintiff 
should  sj)ccifically  aver  that  it  is  not 
and  before  going  to  trial  should  ask 
the  referee  to  so  decide.  O'Brien  v. 
Tuch,  265  Pa.  509,  109  Atl.  158. 

12.  Xagy  f.  Solvay  Process  Co.,  201 
Mich.  158,  166  N.  \v".  1033. 

13.  Dunawav  v.  Austin  St.  "Ry.  Co. 
(Tex.  Civ.  AppO,  195  S.  W.  1157.  Com- 
pare infra,  IX,  B,  1,  b. 

14.  Cudahv  Packing  Co.  v.  Zafiro- 
poulos  (Ind.  App.),  129  N.  E.  32.  See 
also  Roach  r.  Kelsev  Wheel  Co.,  200 
Mich.  299,  167  X.  W.'  33. 

15.  Carstens  v.  Pillsbury,  172  Cal. 
572,  158  Pac.  218;  Pellett  v.  Industrial 
Comsn.,  162  Wis.  596,  156  N.  W.  956, 
Ann.  Cas.  1917D,  884. 

fal  Notice  to  absconding  husband 
in  proceedings  by  his  wife  for  injuries 
to  him.  Xorthwesterm  Redwood  Co.  v. 
Industrial  Ace.  Comsn.  (Cal.),  194  Pac. 
31. 

16.  Northwestern  Redwood  Co.  v.  In- 

Vol.  XXVI 


dustrial  Ace.   Comsn.   (Cal.),  194  Pac. 
31. 

17.  Carroll  r.  Knickerbocker  Ice  Co., 
171  App.  Div.  970,  155  N.  Y.  Supp.  1097. 

18.  Euda  V.  Industrial  Board,  283  111. 
550,  119  N.  E.  579;  Bereda  Mfg.  Co.  v. 
Industrial  Board,  275  111.  514,  114  N. 
E.  275.  See  Pacific  Coast  Casualty  Co. 
V.  Pillsbury,  171  Cal.  319,  153  Pac.  24. 

19.  International  Harvester  Co.  v. 
Industrial  Comsn.,  157  Wis.  167,  147  N. 
W.  53,  Ann.    Cas.   1916B,  330. 

20.  Tirre  v.  Bush  Terminal  Co.  172 
App.  Div.  386,  1.58  N.  Y.  Supp.  883. 

21.  Frankfort  Gen.  Ins.  Co.  v.  Pills- 
bury,  173   Cal.  56,   159  Pac.   150. 

22.  See  the  statutes  and  Ind. — King- 
an  &  Co.  V.  Ossam,  121  N.  E.  289;  Jef- 
ferson Hotel  Co.  i\  Young,  (Ind.  App.), 
121  N.  E.  94.  Me. — Maxwell's  Case, 
111  Atl.  849.  Mass. — Devine's  Case, 
129   N.  E.  414. 

23.  Kingan  &  Co.  v.  Ossam  (Ind. 
App.),  121  N.  E.  289;  Sonia's  Case, 
234   Mass.   47.5,   125   X.   E.   574, 

[a]  Second  or  rehearing  cannot  be 
had  as  mattf'r  of  riglit.  Devine's  Case 
(Mass.),  129  X.  E.  414;  In  re  Gorski, 
227  M,ass.  456,  116  N.  E.  811;  In  re 
Fierro's  Case,  223  Mass.  378,  111  N.  E. 
957. 

24.  In  re  Gould,  215  Mass.  480,  102 
X".  E.  693,  Ann.  Cas.  1914D,  372;  Mid- 
dleton  V.   Texas  Power   &  L.   Co.,  108 
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3.  Burden  of  Proof.  —  Generally  the  burden  of  establishing  the 
claim  rests  on  the  claimant.-^  Thus  the  burden  of  proving  the  in- 
jury,-^ that  it  arose  out  of  and  in  the  course  of  ennployment,-^  the 
dependency  of  the  claimant  where  the  injury  has  resulted  in  the  death 
of  the  employee,-*  compliance  ^vith  conditions  precedent  to  recovery/' 
rests  on  the  claimant.  But  the  burden  of  showing  wilful  misconduct 
on  the  part  of  the  employee,^"  or  that  the  injury  was  the  result  of 


Tex.  96,  185  S.  W.  o56.  See  also  Ruth 
V.  Witherspoon-Englar  Co.,  100  Kan. 
608,  164  Pac.  1064. 

25.  Cal. — Connolly  v.  Industrial  Ac- 
cident Comsn.,  173  Cal.  405,  160  Pac. 
239.  Conn. — Saunders  r.  New  England 
Collapsible  Tube  Co.,  95  Conn.  40,  110 
Atl.  538.  111.— Northern  Illinois  L.  & 
T.  Co.  V.  Industrial  Board,  279  111.  565, 
117  N.  E.  95;  Ohio  Bdg.  Safety  Vault 
Co.  V.  Industrial  Board,  277  111.  96,  115 
N.  E.  149.  la.— Miller  v.  Gardner,  180 
N.  W.  742.  Mass. — In  re  Sanderson, 
224  Kass,  658,  113  N.  E.  355.  Mich.— 
Ginsberg  v.  Burroughs  Adding  Mach. 
Co.,  204  Mich.   130,   170   N.   W.  15. 

[a]  The  right  to  lump  sum  compen- 
sation. Lupoli  r.  Atlantic  Tubing  Co. 
(R.  I.),  Ill  Atl.  766. 

26.  Cal. — Western  Grain  &  Sugar 
Products  Co.  V.  Pillsbury,  173  Cal.  135, 
159  Pac.  423.  Conn. — Linnane  v.  Aetna 
Brewing  Co.,  91  Conn.  158,  99  Atl.  507, 
L.  R.  A.  191 7D,  77.  111.— Albaugh- 
Dover  Co.  v.  Industrial  Board,  278  111. 
179,  115  N.  E.  834;  Chicago  &  A.  R. 
Co.  V.  Industrial  Board,  274  111.  336, 
113  N.  E.  629;  Armour  &  Co.  v.  Indus- 
trial Board,  273  111.  590,  113  N.  E.  138. 
Ind. — Haskell  &  Barker  Car  Co.  t\ 
Brown  (Ind.  App.),  117  N.  E.  5,55. 

27.  Conn. — Aisenberg  v.  C.  F.  Adams 
Co.,  Ill  Atl.  591.  lU.— Savov  Hotel 
Co.    r.    Industrial    Board,    279    111.    329, 

116  N.  E.  712;  Northern  Illinois  L.  & 
T.  Co.  r.  Industrial  Board,  279  III.  565, 

117  N.  E.  95;  Albaugh-Dover  Co.  v.  In- 
dustrial Board,  278  111.  179,  115  N.  E. 
834.  Ind.— «iigar  Valley  Coal  Co.  r. 
Drake,  66  Ind.  App.  1.52,  117  N.  E. 
937;  Inland  .Stool  €o.  V.  Lambert,  66 
Ind.  App.  246,  118  N.  E.  162;  Haskell 
&  Barker  Car  Co.  r.  Brown  (Ind.  App.), 
117  N.  E.  5.55;  Union  Sanitary  Mfg. 
■Co.  V.  Davis  (Ind.  App.),  115  N.  E. 
676;  la.— Orimth  v.  Colo  Bros.,  183 
Iowa  41.5,  165  N.  W.  577,  L.  R.  A. 
191 SF,  923.  Mass.— In  re  Savage  222 
Mass.  205,  110  N.  E.  283.  Mich.— 
Draper  v.  Regents  of  U.  of  Michigan, 
195  Mich.  449,  161  N.  W.  956j  Do  Mann 


r.  Hydraulic  Engineering  Co.,  192  Mich. 
594,  159  N.  W.  380.  N.  Y.— Gifford  V. 
T.  G.  Patterson,  222  N.  Y.  4,  117  N.  E. 
946.  Vt. — Brown  v.  Bristol  Last  Block 
Co.  108  Atl.  922. 

[a]  But  see  Keyes  r.  New  York,  O. 
&  W.  R.  Co.,  265  Pa.  105,  108  Atl.  406, 
where  an  engineer  was  found  dead  be- 
side his  engine  (upon  which  he  had 
been  seen  working  ten  minutes  before), 
with  a  bullet  hole  in  his  head. 

[b]  Direct  evidence  is  not  essential 
but  circumstances  from  which  the  in- 
fluence is  fairly  deducible,  are  suflS- 
cient.  Laskowski  v.  Jessup  &  Moore 
Paper  Co.,  7  Bovce  (Del),  492,  108  Atl. 
281. 

28.  Conn. — See  Mahoney  v.  Gamble- 
Desmond  Co.,  90  Conn.  255,  96  Atl. 
1025.  111. — Hydrox  Chemical  Co.  v.  In- 
dustrial Comsn.,  291  111.  579,  126  N.  E. 
564.  Ind.— Haskell  &  Barker  Car  Co. 
r.  Brown  (Ind.  App.),  117  N.  E.  555; 
In  re  Carroll,  65  Ind.  App.  146,  116  N. 
E.  844.  Mass. — In  re  Fierro's  Case, 
223  Mass.  378,  111  N.  E.  957.  Mich.— 
Kalcic  V.  Newport  Mining  Co.,  197 
Mich.  364,  163  N.  W.  962.  N.  Y.— Bir- 
mingham -r.  Wcstinghouse  Elec.  & 
Mfg.  Co.,  180  App.  Div.  48,  167  N.  Y. 
Supp.  520. 

[al  Dependency,  however,  is  pre- 
sumed from  certain  relationships,  as 
wlicre  husband  and  wife  arc  living  to- 
gether. In  ro  Fierro  's  Case,  223  Mass. 
378,  111  N.  E.  957. 

29.  In  re  Murphv,  226  Mass.  60,  115 
N.   E.  40. 

fa]  Burden  of  proving  notice  of  in- 
jury rests  on  ('m])lovec.  In  re  Murphy, 
226  Mass.  60,  115  N.  E.  40. 

30.  Cal.— United  States  Fid.  &  Guar. 
Co.  r.  Industrial  Accident  Comsn.  174 
Cal.  616,  163  Pac.  1013;  Rosedalc  Com. 
Assn.  r.  Industrial  Ace.  Comsn.,  37  Cal. 
App.  706,  174  Par.  351.  Ind.— Indian- 
aj>nlis  Light  &  Heat  Co.  r.  Fit/.water 
(Ind.  Ai))).),  121  N.  E.  126.  la.— Hun- 
ter r.  C()If:ix  ConHol.  Coal  Co.,  175  Iowa 
245,  1.54  N.  W.  1037,  157  N.  W.  145, 
Ann.  Cas.  1917B.  803,  L.  R.  A.  1917D, 
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the  omjiloyoo's  iiitoxii'ation,'"'^  or  was  solf-inlVK'tod,^-  or  was  within  an 
exception  in  the  statute  in  the  case  of  injuries  hy  third  persons  for 
personal  reasons  imlepeiulent  of  tlie  employ nuMit,"''  rests  upon  the  em- 
pU\ver.  Tlie  burden  is  likewise^  on  the  employer  to  show  that  the  em- 
ployee was  en^'ap:eil  in  interstate  eoninieree  at  the  time  ol'  the  injury/^ 
except  where  it  appears  that  tliere  are  const  ituents  of  interstate  com- 
merce in  the  transaction,  in  which  case  the  burden  is  on  the  claimant.^^ 
4.  Evidence.  —  a.  Gcncrdhj.  —  A  compensation  proceeding  should 
be  governed  by  legal  rules  of  evidence.^"  I^ut  the  statutes  in  some 
states  have  modified  to  some  extent  the  rules  applicable  in  civil  actions 
generally,"'  as  by  providing  that  the  commission  shall  not  be  Iwund 
by  connnon-law  or  statutory  rules  of  evidence  or  by  technical  or  for- 
uial  rules  of  procedure,  but  may  make  its  investigation  in  such  a  way 


15.  Mich. — Frpeman  v.  East  Jordan  & 
S.  R.  Co.,  1^1  Mieh.  529,  158  N.  W.  204. 

31.  Hunter  v.  Colfax  Consol.  Coal 
Co.,  175  Iowa  245,  154  N.  W.  10.37,  157 
N.  W.  145,  Ann.  Cas.  1917E,  803,  L. 
E.  A.  1917D.  15;  Hartford  Accident  & 
Indemnity  Co.  t\  Durham  (Tex.  Civ. 
App.),  222  S.  W.  275. 

32.  Keves  f.  New  York,  0.  &  W.  R. 
Co.,  265  'Pa.  105,  108  Atl.  406,  by 
statute. 

33.  Keves  V.  New  York,  O.  &  W,  R. 
Co.,  265  Pa.  105,  108  Atl.  406. 

34.  ni. — Pavne  V.  Industrial  Comsn., 
296   111.   22:?,    129   N.   E.   830;    Rockford 

-Citv  Traction  Co.  v.  Industrial  Comsn., 
295  111.  358,  129  N.  E.  135.  N.  J.— 
Eeimers  V.  Proctor  Pub.  Co.,  85  N.  J. 
L.  441,  89  Atl.  931.  Pa.--Siiiith  v. 
Philadelphia  &  E.  R.  Co.,  2P '  Pa.  123, 
110  Atl.  142;  Di  Donato  v.  Philadelphia 
&  R.  R.  Co.,  266  Pa.  412,  KH  Atl.  627 
(flagman  at  street  crossing:  .i;  railroad 
engaged  in  both  interstate  and  intra- 
state commerce),  reversed  in  253  U.  S. 
480,  40  Sup.  Ct.  482,  64  L.  ed.  1023, 
Advance  Op.  June  15,  1921,  p.  628  on 
the  ground  that  under  the  facts  de- 
ceased was  clearly  engaged  in  interstate 
commerce. 

Contra,  Carberry  17.  Delaware,  L.  & 
"W.  R.  Co.,  93  N.  .1.  L.  414,  108  Atl.  364. 

35.  Philadelphia  &  R.  R.  Co.  v.  Polk, 
2.53  U.  S.  480,  40  Sup.  Ct.  482,  65  L. 
ed. — ,  Advance  Op.  .June  15,  1921,  p. 
630,  where  the  injured  man,  a  railroad 
employee,  was  crushed  between  two  cars 
of  a  train  part  of  which  was  interstate 
and    part   intrastate   commerce. 

36.  Goelitz  Co.  v.  Industrial  Board, 
278  111.  164,  115  K  E.  8.55;  Horn  v.  Ar- 
nf'tt,  91  X.  J.  L.  110,  102  Atl.  366.  See 
Valentine   r.  Weaver  (Ky.),  228  S.  W. 
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1036;  McCauley  v.  Imperial  Woolen 
Co.,  261   Pa.   312,   104  Atl.   G17. 

[a]  A  deputy  commissioner's  report 
pursuant  to  iuvestigiations  authorized 
by  the  statute  is  not  competent  evi- 
dence on  the  hearing.  Blozina  v.  Cas- 
tile Min.  Co.   (Mich.),  178  N.  W.  57. 

fb]  Statement  to  commission  by  ad- 
juster ropresenting  both  parties  to  a 
compensation  agreement,  was  properly 
considered.  Riecio  V.  Montana,  93  Conn. 
289,  105  Atl.  625. 

[c]  Dying  declarations  of  the  in- 
jured workman  admissible  pursuant  to 
the  rule  in  Kansas  admitting  such  dec- 
larations in  civil  cases.  Vassar  v. 
Swift  &  Co.,  106  Kan.  836,  189  Pac. 
943. 

[d]  Eeport  of  the  accident  by  the 
employer  or  his  agent  is  competent 
against  him.  First  Nat.  Bank  v.  In- 
dustrial Comsn.,  161  Wis.  526,  154  N. 
W.  847. 

fe]  Commissioner's  authorized  sta- 
tistical report  may  be  considered  by  it. 
International  Harvester  Co.  v.  Indus- 
trial Comsn.,  157  Wis.  167,  147  N.  W. 
53,  Ann.  Cas.  1916B,  330. 

37.  See  the  statutes,  and  supra,  III, 
B,  1. 

[&]  The  hearsay  rule  is  not  a  "tech- 
nical" rule  of  evidence  within  the 
moaning  of  an  act  providing  that  the 
commissTon  shall  not  be  Vjound  by  the 
technical  rules  of  evidence.  Englebret- 
son  V.  Industrial  Accident  Comsn.,  170 
Cal.  793,  151  Pac.  421.  But  see  Ocean 
Ace.  &  Guar.  Corp.  v.  Industrial  Ace. 
Comsn.,  180   Cal;   389,    182   Pac.   35. 

fb]  Declarations  of  deceased  admis- 
sible to  show  that  his  injury  arose  out 
of  the  employment.  Employers'  Lia- 
bility  Assur.    Corp.   Ltd.   v.   Industrial 
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as  to  ascertain  the  rights  of  the  partios.^^  Even  under  such  a  provi- 
sion, hearsay  evidence,  though  admissible,  is  not  alone  sufficient  basis 
for  an  award.^^  And  in  the  absence  of  some  such  statute,  hearsay 
■would  seem  to  be  admissible,*"  or,  at  least,  of  no  probative  force," 
though  the  admission  of  incompetent  evidence  will  be  disregarded 
where  it  does  not  affect  substantial  rights.*- 

b.  Judicial  Notice.  —  The  commission  or  board  may  exercise  the 
function  of  judicial  notice.*^ 

e.  Depositions  may  be  taken  under  to  the  statute  and  the  rules' of 
the  commission  pursuant  thereto.** 

F.    Findings  and  Award.  —  1.     Generally.  —  Generally  the  com- 


Acc.  Comsn.,  179  Cal.  432,  177  Pac.  273. 

38.  N.  Y. — Carroll  v.  Knickerbocker 
Ice  Co.,  218  N.  Y.  435,  113  N.  E.  507, 
Ann.  Cas.  191 8B,  540.  Tex. — See  Lum- 
bermen's Reciprocal  Assn.  v.  Behnken, 
(Tex.  Civ.  App.),  226  S.  W.  154.  Wis.— 
First  Nat.  Bank  v.  Industrial  Comsn., 
161  Wis.  526,   154  N.  W.   847. 

39.  Cal. — Englebretson  v.  Industrial 
Accident  Comsn.,  170  Cal.  793,  151  Pac. 
421;  Western  Indemnity  Co.  v.  Indus- 
trial Accident  Comsn.,  35  Cal.  App.  104, 
169  Pac.  261.  Mich.— Fitzgerald  v.  Lo- 
zier  Motor  Co.,  187  Mich.  660,  154  N. 
W.  67;  Reek  v.  Whittlesberger,  181 
Mich.  463,  148  N.  W.  247,  -Ann.  Cas. 
1916C,  771.  N.  Y.— Carroll  v.  Knicker- 
bocker Ice  Co.,  218  X.  Y.  435,  113  N. 
E.  507,  Ann.  Cas.  191  SB,  540;  .Jack  v. 
Morrow  Mfg.  Co.,  194  App.  Div.  o65, 
185  N.  Y.  Supp.  588;  Vassilakas  i'.  Fair- 
fax Hotel  Co.,  193  App.  Div.  829,  184 
N.  Y.  Supp.  774.  Utai.— Rockefeller  v. 
Industrial  Comsn.,  197  Pac.  1038;  Gar- 
field Smelting  Co.  v.  Industrial  Comsn., 
53  Utah  133,  178  Pac.  57. 

See  Valentine  r.  Weaver  (Ky.),  228 
S.  W.  1036;  McCauley  r.  Imperial 
Woolen  Co.,  261  Pa.  312,  104  Atl.  617. 
But  see  Roid  r.  Automatic  Elec.  Washer 
Co.    (la.),   179   X.  W.  323. 

[a]  Uncorroborated  hearsay  declara- 
tions of  tlic  deceased  cniploype  are  not 
Buflficient  evidence  to  sustain  findings. 
Jack  V.  Morrow  Mfg.  Co.,  194  Apj).  Div. 
56.5.  185  X.  Y.  Suj.p.  588. 

[b")  Relationship  of  parties  cannot 
be  cstablislir  i]  \,y  liearsay  testimony. 
Connollv  r.  Industrial  Accident  Comsn., 
173  Cal'.  405.  16(i  Pac  239. 

[c]  The  fact  of  employment  is  jnris- 
dictioiiri]  and  tlie  findiiig  llicrcon  ninst 
be  Hiistained  by  common  law  evidence 
such  as  wonid  support  the  verdict  of  a 
jury.  Svolos  r.  Harry  ^^.^^Hch  &  Co. 
(App.  Div.),  186  N.  Y'.  Sui)p.  689.    See 


also  Skeels  r.  Paul  Smith's  Hotel  Co., 
195  App.  Div.  39,  185  X.  Y.  Supp.  665. 

40.  See  infra,  this  note. 

[a]  Coroner's  verdict  is  inadmis- 
sible to  prove  the  cause  of  death.  City 
of  Joliet  I'.  Industrial  Comsn.,  291  111. 
555,  126  X.  E,  618.  But  see  Victor 
Chemical  Works  v.  Industrial  Board, 
274  111.  11,  113  X.  E.  173.  Compare  3 
Ency.  of  Ev.  573. 

41.  Larke  r.  John  Hancock  Mut.  L. 
Ins.  Co.,  90  Conn.  303,  97  Atl.  320,  L. 
R.  A.  1916E,  584.  But  see  Reid  v. 
Automatic  Elec.  Washer  Co.  (la.),  179 
X.  W.  323. 

Compare  9  Ency.  of  Ev.  114;  6  Ency. 
of  Ev.  455. 

42.  City  of  .  Joliet  v.  Industrial 
Comsn.,  291  111.  555,  126  X.  E.  618;  In 
re  Von  Ette,  223  Mass.  56,  111  X.  E. 
696,  L.  R.  A.  1916D,  641.  See  infra, 
VI,  D,  1. 

43.  Chiulla  de  Luca  v.  Board  of 
Park  Comre.,  94  Conn.  7,  107  Atl.  611; 
Sciola's  Case  (Mass.),  128  X.  E.  G66. 

[a]  The  rules  of  the  state  labor 
board  may  be  iudicially  noticed.  Sci- 
ola's  Case    (M'ass.),   128   X.   E.   666. 

[b]  That  loss  of  one  eye  by  a  drill 
press  operator  causes  him  to  be  dis- 
criminated against,  is  not  a  matter  of 
common  knowledge.  International 
Harv.  Co.  v.  Industrial  Comsn.,  157 
Wis.  167,  147  X.  W.  53,  Ann.  Cas. 
1916B,  330. 

44.  In  re  Derinza,  229  Mass.  435, 
118  X.  E.  912;  Hamilton  v.  Macey  Co., 
195  Mich.  747,  162  X.  W.  289;  Lobuzek 
■v.  American  Car  &  Fdry.  Co.,  194  Mich. 
53:'.,  161  X.  W.  139.  Sec  Siiaffcr  v. 
l)'Ar<-y  Si)ring  Co.,  199  Mich.  537,  165 
X.  W.  H25,  notice  irregular. 

fa]  In  the  Same  Manner  as  In  Civil 
Actions. —  iOrcl/.a  r.  Ft.  Montgomery 
Iron  Works,  193  App.  Div.  SI 7,  184  N. 
Y.   Supp.   789. 
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mission  or  bonni  nre  roquirod  to  inako  findingrs,*'^  and  should  do  so 
evon  in  the  absonco  of  express  statutory  requirement. ""  The  findinga 
need  not  reeite  the  details  of  the  proeedure  leading  up  to  the  findings 
and  award.-''  Tliey  should,  however,  be  ehnir  and  speeirie/'  determine 
all  tlie  issues  on  \vhieh  tlie  riglit  to  eompensation  depends,"^  or  on 
whieh  the  statutes  require  a  iinding/'"  should  eonform  to  the  general 
rules  applicable  to  findings/'^  and  the  ultimate  facts  rather  than  evi- 
dentiary facts  should  be  found."     They  should  not  consist  of  mere 


45.  Soo  the  statutes. 

[a]  Only  in  Cases  Appealed.— Tn  ro 
Behrens,  ISS  App.  Div.  6lj,  176  N.  Y. 
Supp.  2S. 

46.  Folev  r.  Detroit  United  E.,  190 
Mich.  507,  "157   N.   W.  45. 

47.  Hackley-Phelps-Bonnell  Co.  r. 
Industrial  Commission  (Wis.),  179  N. 
W.  590. 

48.  Colo. — Olson-Hall  v.  Industrial 
Couisn.,  194  Pac.  212;  Prouse  v.  Indus- 
trial Comsn.,  194  Pac.  625.  Conn.— 
Blanton  v.  Wheeler  &  Howes  Co.,  91 
Conn.  226,  99  Atl.  494,  Ann.  Cas.  191 8B, 
747;  Hartz  r.  Hartford  Faience  Co.,  90 
Conn.  539,  97  Atl.  1020.  111.— Illinois 
Midland  Coal  Co.  v.  Industrial  Board, 
277  111.  333,  115  N.  E.  527.  Mass.- In 
re  Mathewson,  227  Mass.  470,  116  N. 
E.  S31;  In  re  Madden,  222  Mass.  487, 
111  N.  E.  379,  L.  R.  A.  1916D,  1000. 
N.  J. — Long  V.  Bergen  County  Court, 
84  N.  J.  L.  117,  86  Atl.  529,  a  general 
finding  that  petitioner  was  permanently 
injured  without  specifying  the  nature 
of  the  injury  is  insufficient.  N.  Y. — 
Bloomfield  v'  November,  219  N.  Y.  374, 
114  N.  E.  805.  Ore. — Miller  r.  State 
Industrial  Ace.  Comsn.,  84  Ore.  507,  159 
Pac.  1150,  165  Pac.  576. 

49.  Cal. — Smith  r.  Industrial  Acci- 
dent Comsn.,  174  Cal.  199,  162  Pac.  636. 
Conn. — Blanton  v.  Wheeler  &  Howes 
Co.,  91  Conn.  226,  99  Atl.  494,  Ann.  Cas. 
191SB,  747.  Mass.— McCarthy's  Case, 
230  Mass.  429,  119  N.  E.  697;  Hallett's 
Case,  230  Mass.  326,  119  X.  E.  673; 
In  re  Mathewson,  227  Mass.  470,  116  N. 
E.  831.  N.  J.— Sorrentino  v.  D.  V.  G. 
Mfg.  Co.,  91  X.  J.  L.  5.58,  103  Atl.  190. 
N.  Y.— Saxon  v.  Erie  B.  Co.,  221  N.  Y. 
179,  116  N.  E.  983;  Prokopiak  r.  Buf- 
falo Gas  Co.,  176  App.  Div.  128,  162 
X.  Y.  Supp.  288.  Wis,— Eahr  Sons  Co. 
f.  Industrial  Comsn,,  166  Wis,  28,  163 
X,  W.  169. 

[a]  They  should  he  in  such  detail 
that  the  courts  can  determine  whether 
the   award   is   authorized   by   the   facts. 
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Prouse    r.    Industrial    Comsn,,    (Colo,), 
194   Pac.  625. 

[h]  Express  negative  finding  as  to 
intoxication  not  required,  such  finding 
licing  necessarily  included  in  the  find- 
ing that  injury  arose  out  of  and  in  the 
course  of  employment.  Napoleon  v. 
McCullough,  89  N,  J,  L.  716,  99  Atl, 
385. 

[c]  Failure  to  find  on  issue  that  em- 
ployee engaged  in  interstate  commerce 
necessitates  a  new  hearing.  Saxon  v. 
Erie  E.  Co.,  221  N.  Y.  179,  116  N.  E, 
983,  See  also  Plass  v.  Central  N,  E. 
R.  Co.,  221  N.  Y.  472,  117  N.  E.  952, 

[d]  Cause  of  Death, — Prouse  v.  In- 
dustrial Comsn.  (Colo.),  194  Pac.  625; 
Weaver  r.  Industrial  Comsn.  (Colo.), 
194  Pac.  941. 

[e]  Notice,  knowledge,  or  excuse 
therefor  (1)  must  be  found  as  a  fact. 
Standard  Cabinet  Co.  v.  Landgrave 
(Ind.  App.)  128  N.  E.  358.  See  also 
Bixbv  V.  Cotswood  Comfort'able  Co., 
(App".  Div.),  186  N.  Y.  Supp.  762.  (2) 
A  ruling  that  failure  to  give  notice  of 
injury  "is  hereby  excused"  is  not  suf- 
ficient to  sustain  an  award  in  the  ab- 
sence of  a  finding  of  the  facts  excusing 
the  failure  to  give  notice.  Bloomfield 
r.  November,  219  N.  Y.  374,  114  N.  E. 
805,  reversing  172  App.  Div.  917,  156 
N.  Y.  Supp.   1116. 

50.  See  the   statutes. 

[al  Amount  of  Physician's  Fees.^ 
Pacific  Coast  Casualty  Co.  v.  Pillsbury, 
171  Cal.  319,  153  Pac.  24. 

51.  Smith  r.  Industrial  Ace.  Comsn., 
26  Cal.  App.  560,  147  Pac.  600.  See 
the  title  "Findings  and  Conclusions." 

fa]  Findings  Should  be  Consistent, 
•lackson  r.  Industrial  Ace.  Comsn. 
(Cal.),  195  Pac.  719.  But  the  award 
cannot  be  annulled  for  inconsistency  in 
the  findings  if  there  are  findings  which 
sustain  it.  Southern  Pac.  Co.  v.  Indus- 
trial Ace.  Comsn.,  177  Cal.  378,  170  Pac. 
822. 

52.  Smith  v.  Industrial  Ace.  Comsn., 
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conclusions  of  law,^^  nor  of  mere  opinion  or  expression  of  belief  as  to 
the  facts.^*  The  opinion  of  the  commission  should  not  be  embodied 
in  its  findings,^^  and  findings  of  fact  should  not  be  stated  as  conclu- 
sions  of  law,^®  though  the  latter  should  be  dra\\Ti.^^  It  is  unnecessary 
to  make  findings  on  matters  which  are  in  no  way  determinative  of  the 
riglit  to  compensation,^'^  or  which  have  been  stipulated.'*^  The  findings 
should  be  in  accord  with  the  .burden  of  proof  and  preponderance  of 
evidence.*^"  The  commission  cannot  ignore  competent  evidence  in 
reaching  its  conclusions,*'^  nor  can  it  refuse  to  consider  incompetent 
evidence  if  it  was  admitted  without  objection,''^  ^^^^  j^  jg  ^^^  bound  to 
find  in  accordance  with  uncontradicted  evidence;  in  determining  ita 


26  Cal.  App.  560,  147  Pa«.  600  (findings 
of  evidentiary  facts  will  be  controlled 
by  findings  of  ultimate  facts  where 
there  is  a  conflict);  irarchiatello  r. 
Lynch  Realty  Co.,  94  Conn.  260,  108 
All.  799;  Hartz  r.  Hartford  Faience 
Co.,  90  Conn.  539,  97  Atl.  1020.  See 
Thompson  v.  Twiss,  90  Conn.  444,  97 
Atl.  328,  L.  R.  A.   1916E,  506. 

Compare  In  re  Doherty,  222  Mass.  98, 
109  N.  E.  887,  that  the  substance  of 
the  evidence  may  be  set  out. 

[a]  A  finding  of  evidential  facts  will 
be  treated  as  a  finding  of  the  ultimate 
fact  where  that  is  the  only  conclusion 
to  be  drawn  from  them.  Hoosier  Ven- 
eer Co.  V.  Stewart  (ind.  App.),  129  INT. 
E.  246. 

53.  Colo. — "Weaver  v.  Industrial 
Comsn.,  194  Pac.  941;  Prousc  r.  Indus- 
trial Comsn.,  194  Pac.  625.  Ind.— In- 
land Steel  Co.  r.  Lambert,  66  Ind.  App. 
246,  118  N".  E.  162.  N.  Y.— Lorchitsky 
V.  Gotham  Folding  Box  Co.,  230  X.  Y. 
8,  128  N.   K.  .S99. 

fa]  A  finding  of  injury  "by  an  ac- 
cident arising  out  of  and  in  the  course 
of"  the  ornploymont  is  a  legal  con- 
clusion. Retmier  v.  Cruse  (Ind.  App.), 
119  N.  E.  32;  Inland  Steel  Co.  v.  Lam- 
bert,  66  Ind.    App.   216,   118  N.  E.   162. 

fb]  That  no  prejudice  resulted  from 
failure  to  give  notice  of  injury  is  a 
mere  conclusinn  of  law  as  to  which  the 
facts  should  be  found.  Bixby  r.  Cots- 
wood  Comfortable  Co.,  (App.  Div.),  186 
N.   Y.   Supp.   762. 

64.  Snddlemiro  r.  American  Bridge 
To.,  94  Conn.  618.  110  Atl.  63,  "nn  ex- 
pression of  a  boliof  by  a  commissioner 
under  the  Workmen's  Compensation 
Act  has  no  placo  in  his  finding,  and 
must  be  disregarded,  not  being  the  find- 
ing of  a  fact." 

55.     Lorchitzsky  v.  Gotham  Folding 


Box  Co.,  230  N.  Y.  8,  128  N.  E.  899. 
But  see  Retmier  v.  Cruse  (Ind.  App.), 
119  N.  E.  32  ("It  has  also  been  held 
that  it  is  proper  for  the  Industrial 
Board  to  include  in  a  finding  its  gen- 
eral conclusions  which  may  be  reviewed 
on  appeal,  but  are  not  binding  on  the 
court  unless  the  same  are  supported  by 
the  ultimate  facts  included  in  the  find- 
ing"), following:  Inland  Steel  Co.  v. 
Lambert,  66  Ind.  App.  246,  118  N.  E. 
162. 

[a]  But  when  referred  to  and  adop- 
ted as  a  statement  of  the  facts  found, 
it  must  be  considered  by  the  court. 
Lorchitzsky  v.  Gotham  Folding  Box  Co., 
230  N.  Y.  8,  128  N.  E.  899. 

56.  Morris  v.  Yough  Coal  &  Supply 
Co.,  266  Pa."  216,  109  Atl.  914,  depend- 
ency of  wife  upon  husband  as  a  finding 
of  fact.  See  Dainty  r.  .Tones  &  Laugh- 
lin  Steel  Co.,  263  Pa.  109,  106  Atl.  194. 

57.  Marchiatello  r.  Lynch  Realty  Co., 
94  Conn.  260,  108  Atl.  799. 

58.  Miller  Scrap  Iron  Co.  v.  Industrial 
Comsn.  (Wis.),  180  N.  W.  826,  matters 
pleaded  defensively  but  not  constitut- 
ing a  defense. 

59.  Globe  Indemnity  Co.  v.  Industrial 
Ace.  Comsn.  (Cal.  App.),  187  Pac.  452. 

60.  See  Roebling's  Sons  Co.  v.  In- 
dustrial  Ace.  Comsn.  (Cal.),  171  Pac. 
987;  Poccardi  r.  Public  Service 
Comsn.,  75  W.  Va.  542,  84  S.  E.  242, 
L.  R.  A.  1916A,  299. 

61.  In  re  "Dube,  226  Mass.  591,  116 
N.  E.  234;  Plass  r.  Central  N.  E.  R. 
Co.,  221  N.  Y.  472,  117  N.  E.  952.  See 
niiera.rdi  r.  Connecticut  Co.,  92  Conn. 
454,  103  Atl.  668. 

62.  Reid  r.  Automatic  Elec  Washer 
Co.    (Ta.),   179   N.   W.   323,   hearsay. 

Compare  9  Ency.  of  Ev.  Ill,  114;  6 
Ency.  of  Ev.  455. 
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civdiliility  tho  surrciiiiidinp:  cireinnstaiicos  nml  IIk^  iiircronccs  to  bo 
ilrawii  tlu>refroin,  may  he  consicltM-cd.'"'-'  ('iiruiiislaiitial  evidence  is  siif- 
fii'i(>nt.''"^  The  fiiulinirs.  liow(>vei-,  imist  he  supported  l>y  evidence  which 
justifies  au  inference  of  the  facts  found  ;"^  they  cannot  be  based  upon 
mere  conjecture  but  must  be  supported  by  some  substantial  evidence."" 

The  award  may  be  sifrned  by  only  a  majority  of  the  board  where  the 
hoariuir  was  l)i'fore  the  full  board. '"'^  All  injuries  may  be  included  in  a 
sinjrle  award.^"'  but  a  present  award  may  be  confined  to  those  injuries 
whose  ext-ent  may  be  definitely  determined.""  The  award  may  be  made 
optional  for  the  employer  to  tender  a  surgical  operation  with  the  right 
to  discontinue  payments  if  the  employee  refuse  such  operation.'^"  But 
an  award  should  not  be  conditional  unless  the  statute  authorizes  it.''^ 
In  a  proceeding  by  a  physician,  pursuant  to  statute,  for  his  fees,  the 
judgment  or  award  may  include  the  value  of  the  services  of  an  assist- 
ant without  any  separate  award  therefor.^-  Whether  the  award  shall 
be  paid  in  instalments  or  in  a  lump  sum  depends  upon  the  statute 
which  sometimes  leaves  it  to  the  discretion  of  the  board  or  court/^ 

2.  Conclusiveness.  —  The  findings  and  award  have  the  effect  of  a 
judgment  and  are  binding  upon  the  parties  and  their  representatives 


63.  Miller  v.  Gardner  (la.),  180  N. 
W.  742. 

64.  Cal.— Western  Grain  &  Sugar 
Products  Co.  r.  Pillsburv,  173  Cal.  13.5, 
159  Pac.  423.  Del.— Laskowski  v.  Jes- 
sup  &  Moore  Paper  Co.,  7  Bovce  492, 
108  Atl.  2S1.  Mich.— De  ]\Lann  v.  Hy- 
draulic Engineering  Co.,  192  Mich.  594, 
159  N.  W.  380.  N.  J.— Manziano  v. 
Public  Service  Gas  Co.,  92  N.  J.  L.  322, 
105  Atl.  484.  Pa. — Flucker  v.  Carnegie 
Steel  Co.,  263  Pa.  113,  106  Atl.  192. 

65.  Cal. — Englebretson  v.  Industrial 
Ace.  Comsn.,  170  Cal.  793,  151  Pac.  421; 
Clapp's  Parking  Station  v.  Industrial 
Ace.  Comsn.  (Cal.  App.),  197  Pac.  3G9. 
Conn. — Saunders  v.  New  England  Col- 
lapsible Tube  Co.,  95  Conn.  40,  110  Atl. 
53S.  111. — ^~\'ulcan  Detinning  Co.  v.  In- 
dustrial Comsn.,  295  111.  141,  128  N.  E. 
917.  Kan. — Mayeur  r.  J.  R.  Crowe  Coal 
&  Min.  Co.,  106  Kan.  123,  186  Pac.  1035. 
Mass.— In  re  Dube,  226  Mass.  591,  116 
N.  E.  234.  N.  Y.— Joseph  v.  United 
Kimono  Co.,  194  App.  Div.  568,  185  N. 
Y.  Supp.  700.  W.  Va.— Poccardi  v.  Pub- 
lie  Service  Comsn.,  75  W.  Va.  542,  84 
S.  E.  242,  L.  R.  A.  1916A,  299.  Wis.— 
International  Harvester  Co.  v.  Indus- 
trial Comsn.,  157  Wis.  167,  147  N.  W. 
63,  Ann.   Cas.   191 6B,  330. 

See  infra   VI,   C,   1. 

66.  Cal. — Clapp's  Parking  Station  v. 
Industrial  Ace.  Comsn.  (Cal.  App.),  197 
Pac.  369.    Conn. — Saunders  v.  New  Eng- 
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land  Collapsible  Tube  Co.,  95  Conn. 
40,  110  Atl.  538.  111.— Wasson  Coal  Co, 
v.  Industrial  Comsn.,  296  111.  217,  129  N. 
E.  786;  Old  Ben  Coal  Corp.  v.  Indus- 
trial Comsn.,  296  111,  229,  129  N.  E. 
772;  Decatur  Construction  Co.  v.  Indus- 
trial Comsn.,  129  N.  E.  738.  Me.— Case 
of  Mailman,  US  Me.  172,  106  Atl.  606. 
Wis. — Voelz  r.  Industrial  Comsn.,  161 
Wis.  240,  152  N.  W.  830. 

See  Nestor  v.  Pabst  Brew.  Co.,  191 
App.  Div.  312,  181  N.  Y.  Supp.  477. 

67.  Root  Dry  Goods  Co.  v.  Gibson 
(Tnd.  App.),  12.3  N.  E.  134. 

68.  Saddlemire  r. '  American  Bridge 
Co.,  94  Conn.  618,  110  Atl.  63. 

69.  Saddlemire  v.  American  Bridge 
Co.,  94  Conn.  618,  110  Atl.  63,  it  may 
well  be  that  it  will  bo  inadvisable  to 
"include  in  a  present  award  an  injury 
whose  extent  or  prognosis  cannot  be 
then   determined." 

70.  Southwestern  Surety  Ins.  Co.  V. 
Pillsbury,  172  Cal.  768,  158  Pac.  762. 

71.  Newton  v.  Rhode  Island  Co.,  42 
R.  I.  58,  105  Atl.   363. 

72.  Home  Life  &  Accident  Co.  V. 
Cobb   (Tex.  Civ.  App.),  220  S.  W.  131. 

73.  See  the  statutes  and  Southern 
Surety  Co.  v.  Hendley  (Tex.  Civ.  App.), 
226  S.  W.  454;  Lumbermen's  Recipro- 
cal Assn.  1,\  Behnken  (Tex.  Civ.  App.), 
226  S.  W.  154. 

Commuting  to  lump  sum,  see  infra 
V,  D. 
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in  subsequent  proceedings  gro'vnng  out  of  the  same  injury/*  subject 
to  the  statutory  right  to  modify  or  terminate  the  allowanceJ^  An 
award  is  not  subject  to  collateral  attack  except  pursuant  to  the  rules 
governing  judgments  generally,"^ 

3.  Correction  of  Errors.  —  The  board  or  commission  has  inherent 
power  to  correct  errors  in  the  entrj^  of  its  award,"^  and  the  statute 
sometimes  provides  correction  of  errors  "^nthin  a  limited  time."^ 

4.  Enforcement  and  Relief  From  Award.  —  a.  Generally. 
Some  of  the  acts  expressly  provide  a  method  for  enforcing  the  award/' 
as  by  embodying  it  in  a  judgment,^''  or  permitting  an  action  in  the 
name  of  the  state  by  the  commission.®^  The  latter  provision  does  not 
prevent  the  beneficiary  under  an  award  against  a  public  corporation 
from  resorting  to  mandamus  to  enforce  the  award.®^ 

b.  Judgment  or  Decree  on  Award.  —  Some  statutes  make  provision 
for  a  decree  of  court  upon  the  award  or  decision  of  the  board  or  com- 
mission.®^ The  court  cannot  review  the  action  of  the  board  or  com- 
mission,®* but  the  case  may  be  reconmiitted  to  them  where  justice 


74.  Cal. — "Western  Indemnity  Co.  v. 
Industrial  Ace.  Comsn.,  176  Cal.,  776, 
169  Pac.  663.  111.— Simpson  Const.  Co. 
V.  Industrial  Board,  275  III.  366,  114  N. 
E.  138.  Ind.— Pedlow  v.  Swartz  Elec. 
Co.  (Ind.  App.),  120  N.  E.  603.  Md.— 
United  States  Fid.  &  Guar.  Co.  v.  Tay- 
lor, 136  Md.  .54.5,  110  Atl.  883.  Mich.— 
Pecs  V.  Buick  Motor  Co.,  207  Mich.  591, 
175  N.  W.  125.  N.  Y.— Naud  v.  King 
Sewing  Mach.  Co.,  95  Misc.  676,  159  N. 
Y.  Supp.  910.  Wis.— See  Great  North- 
ern R.  Co.  f.  King,  165  Wis.  159,  161 
N.  W.  371. 

[a]  A  finding  of  no  disability  is 
conclusive.  .Sinii»son  Const.  Co.  r.  In- 
dustrial Board,  275  111.  360,  114  X.  E. 
138. 

75.  See  infra,  T,  A,  and  Pedlow  v. 
Swartz  EIpc.  Co.  (Ind.  App.),  120  N. 
E.  603;  Shaffer  v.  D'Arcy  S[>ring  Co., 
199  Mich.  537,  165  N.  W.*825. 

76.  See  Thaxter  v.  Finn,  178  Cal. 
270,  173   Pac.  163. 

77.  Blair  r.  Miller's  Indemnity  ITn- 
derwritcrs  (Tex.  Civ.  App.),  220  "S.  W. 
787. 

78.  Jordan  r.  Weinman,  167  Wis.  474, 
167  N.  W.  810,  thi.s  provision  does  not 
authorize  a  now  trial  for  newly  dis- 
covered  evidence. 

79.  See  the  statutes. 

80.  SPfi  infra,  HI,  F,  4,  b. 

81.  Woodcock  r.  Board  of  Education 
(TTtah),  187  Pac.  181,  10  A.  L.  K.  181. 

82.  "Woodcock  r.  Board  of  Edu-^ation 
(Utah),  187  Pac.  181,  10  A.  L,  E.  181. 


83.  See  the  statutes  and  McMurray 
r.  Peabody  Coal  Co.,  281  111.  218,  118 
N.  E.  29;  Sciola's  Case  (Mass.),  128  N. 
E.  666,  upon  presentation  of  certified 
copies  of  the  order  or  decision  and  all 
papers  in   connection  therewith. 

[a]  Filing  the  certified  copies  is  a 
jurisdictional  prerequisite.  Sciola's 
Case   (Mass.),  128  N.  E.  666. 

[b]  A  petition  may  be  filed  with  the 
certified  copies  although  it  is  not  nec- 
essary to  do  so.  In  re  Gould,  215  MJass. 
480,  102  N.  E.  693,  Ann.  Cas.  1914D, 
372. 

[c]  No  limit  of  time  as  to  the  pre- 
sentation of  the  papers  is  fixed  except 
that  they  must  be  filed  within  ten  days 
if  iin  appeal  is  to  be  taken  from  the 
court's  decree.  Sciola's  Case  (Mass.), 
12S  N.  E.  666. 

84.  Friedman  Mfg.  Co.  v.  Industrial 
Comsn.,  284  111.  554,  120  N.  E.  460;  Mc- 
Murray v.  Peabody  Coal  Co.,  281  111. 
218,  118  N.  E.  29;  Fitt  r.  Central  111. 
Public  Service  Co.,  273  111.  617,  113  N. 
E.  155. 

fa"!  The  court  "is  only  authorized 
to  enter  judgment  upon  a  showing  that 
the  roquircMiioiits  of  tlio  statute  have 
been  met."  "McMurrav  r.  Pcaluidv  Coal 
Co.,  281    111.  218,  118 'N.   !•;.  20. 

fb]  Findings  of  fact  cannot  be  re- 
viewed if  founded  on  warrantable  evi- 
dence. Sciola's  Case  (Mass.),  128  N. 
E.  666. 

[c]  The  decree  should  follnw  the 
award.  Brown  r.  George  A.  Fuller  Co., 
193  Mich.  214,  159  N.  W.  376. 
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roquiros  it.*''  Init  this  luatlor  is  Lirj^cly  within  the  iliscrotion  of  the 
trial  jmlire.'"' 

c.  Equitable  trJief  can  bo  ohtained  from  an  award,  if  at  all,  only 
on  the  princ'iph's  apiilicahlo  to  ,iiuli,nnonts  penorally."  Payment  of 
weekly  allowanees  jinniih^l  for  by  the  award  cannot  be  stayed  by  in- 
junction pending  judicial  review.®^ 

G.  Re\tew  of  Arbitration*  or  Reference.  —  Provision  is  usually 
made  for  a  review  of  the  arbitration  award  by  the  commission,  within 
a  prescribed  time.^*'  The  hearing  before  the  commission  is  de  novo 
upon  the'  same  and  such  additional  evidence  as  may  be  submitted.®" 
The  commission  then  makes  its  own  award;  it  cannot  resubmit  the 
matter  to  the  same  or  different  arbitrators.^^  Provision  is  made  by 
the  statute  for  review  of  the  questions  of  law  involved  in  the  hearing 
before   the   commission.''- 

'^here  the  first  hearing  is  before  the  statutory  referee,  a  review  by 
the  compensation  board  of  either  questions  of  law  or  fact  is  provided 
for.^^     If  the  appeal  is  on  questions  of  fact  the  hearing  is  de  novo, 


85.  See  infra,  this  note. 

[a]  "It  has  been  held  that,  where 
justice  requires  it,  a  broad  power  ex- 
ists to  recommit  to  the  Industrial  Acci- 
dent Board  Eecommittal  has  been  or- 
dered for  the  purpose  of  correction  and 
amplification  of  the  record  where  it  was 
incomplete  (Doherty's  Case,  222  Mass. 
98,  109  X.  E.  8S7;  Brown's  Case,  228 
Mass.  31,  116  N.  E.  897);  for  the  in- 
troduction of  further  evidence  when  it 
did  not  appear  that  any  evidence  had 
been  offered  on  a  material  question  and 
where  no  finding  had  been  made  with 
reference  to  that  question  (Fierro'a 
Case,  223  Mass.  378,  111  N.  E.  957;  Car- 
roll's Case,  22.5  Mass.  203,  114  N.  E. 
285);  and  -^-here  it  appeared  that  the 
case  had  not  been  fully  heard  on  an 
important  issue  (Comerford's  Case,  224 
Mass.  .571,  113  X.  E.  4G0)."  Sciola's 
Case  (Mass.),  128  N.  E.  666. 

86.  Sciola's  Case  (Mass.),  128  N.  E. 
666. 

87.  See  United  States  Fid.  &  Guar. 
Co.  r.  Tavlor,  136  Md.  545,  110  Atl.  883. 

88.  Employers'  Mnt.  Ins.  Co.  v.  In- 
dustrial Comsn.,  65  Colo.  283,  176  Pac. 
314.  Contra,  Gamble  v.  Superior  Court, 
39  Cal,  App.  661,  179  Pac.   717. 

89.  See  the  statutes  and  Kalucki  v. 
American  Car  &  Fdry.  Co.,  200  Mich. 
604,  166  X.  W.  1011;  Schrewe  v.  New 
York  Cent.  R.  Co.,  192  Mich.  170,  158 
N.  W.  337,  certiorari  not  proper  in  first 
instance. 

[a]  The  time  runs  from  the  date  of 
the  award  -which  means  from  the  date 
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of  its  filing  with  the  commissioner. 
Herbig  v.  Walton  Auto  Co.,  186  Iowa 
923,  171   N.  W.  154. 

[b]  An  extension  of  the  time  can  be 
granted  only  under  exceptional  circum- 
stances on  proper  showing.  Brunette  v. 
Quincy  Min.  Co.,  197  Mich.  301,  163  N. 
W.  1013.  See  also  Kalucki  v.  American 
Car  &  Fdry.  Co.,  200  Mich.  604,  166  N. 
W.  1011,  lack  of  money  to  pay  for  for- 
mal claim  insufficient. 

90.  City  of  Pana  v.  Industrial  Board, 
279  111.  279,  116  N.  E.  647;  Margono- 
vitch  -17.  Newport  Min.  Co.  (Mich.),  181 
N.  W.  994;  Jones  v.  St.  Joseph  Iron 
Works    (Mich.),   ISO   N.   W.   374. 

[a]  Stenographic  Report  of  Proceed- 
ings.— On  review  of  the  action  of  the 
arbitration  committee  a  properly  au- 
thenticated stenographic  report  of  the 
proceedings  should  be  filed.  City  of 
Pana  v.  Industrial  Board,  279  111.  279, 
116  N.  E.  647;  Illinois  Midland  Coal  Co. 
V.  Industrial  Board,  277  111.  333,  115 
N.  E.  527,  (failure  to  file  within  pre- 
scribed time  is  not  fatal);  In  re  Bean, 
227  Mass.  558,  116  N.  E.  826. 

91.  Jones  v.  St.  .Joseph  Iron  Wbrks, 
(Mich.),  ISO  N.  W.  374. 

[a]  The  award  may  be  Increased 
even  though  the  appeal  is  taken  by  the 
employer.  Margenovitch  r.  Newport 
Min.   Co.    (Mich.),   181   N.   W.   994. 

92.  Schrewe  V.  New  York  Cent.  R. 
Co.,  192   Mich.  170,   158  N.  W.   337. 

I  93.  McCaulov  r.  Imperial  Woolen  Co., 
1  261   Pa.  312,  104  Atl.  617. 
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but  if  on  questions  of  law  the  record  alone  is  reviewed  and  the  decision 
afiSrmed  or  reversed.^* 

H.  Rehearing  or  New  Tri.u..  —  Under  some  statutes  a  rehearing 
or  new  trial  is  not  contemplated.^^  But  in  some  states  a  rehearing  is 
provided  for  by  rule  or  statute,^®  as  where  application  for  rehearing 
is  a  condition  precedent  to  re\aew  by  a  court.®^  And  provision  is 
quite  generally  made  for  modifying  the  award  on  a  change  of  condi- 
tions.®^ 

I.  Continuance.  —  The  board  should  in  a  proper  case  continue 
the  case,^®  or  retain  jurisdiction  for  further  action  and  award^  until 
the  extent  of  the  injury  can  be  determined,  or  until  the  employee  can 
properly  present  his  case.^  But  the  proceeding  should  not  be  contin- 
ued longer  than  a  reasonable  time.^ 

J.  Transfer  of  Cause,  —  The  commissioner  before  whom  the  hear- 
ing is  pending  may,  upon  becoming  disqualified,  transfer  the  matter 
for  further  hearing  before  another  commissioner.*  But  where  it  ap- 
pears that  the  case  is  not  one  coming  within  the  compensation  act, 
the  commission  has  no  power  to  transfer  it  to  the  appropriate  tribunal 
to  adjudicate  the  common  law  rieht  involved.^ 

IV.  PROCEEDINGS  BEFORE  COURT.  — A.  Generally.— 
Some  of  the  acts  instead  of  creating  a  special  board  or  commission  pro- 
vide that  the  proceedings  shall  be  before  designated  courts.®    Tho 


94.  CTark  v.  Lehigh  Valley  Coal  Co., 
264  Pa.  529,  107  Atl.  858;  Tigue  v. 
Forty  Fort  Coal  Co.,  264  Pa.  590,  107 
Atl.  862;  McCaulev  f.  Imperial  Woolen 
Co.,  261  Pa.  .312,  104  Atl.  617. 

fa]  A  finding  without  evidence  is  an 
error  of  law.  McCaulev  r.  Imy)erial 
Woolen  Co.,  261  Pa.  .312,"  104  Atl.   617. 

[b]  Findings  of  referee  conclusive 
on  appeal  on  questions  of  law.  Tarr  r. 
Hecla  Coal  &  Coke  Co.,  265  Pa.  519,  109 
Atl.  224. 

[c]  Findings  of  fact  and  conclusions 
of  law  should  not  be  confused.  Morris 
V.  Yough  Coal  and  Supply  Co.,  266  Pa. 
216,  109  Atl.  914.  See  Dainty  v.  Jones 
&  Laughlin  Steel  Co.,  263  Pa.  109,  100 
Atl.  194. 

95.  Ind.— Campbell-Smith-Ritphie  Co. 
r.  Souders,  64  Tnd.  App.  138,  115  N.  E. 
354.  Mich.— Pocs  v  Buick  Motor  Co., 
207  Mich.  591,  175  N.  W.  125.  Wis.— 
Jordan  v.  Weinman,  167  Wis.  474,  1C7 
N.  W.  810. 

\a]  Change  in  personnel  of  board 
not  sufTiciont.  Vogolov  r.  Detroit  Lumb. 
Co.,   196   Mich.  516,  162   X.  W.  975. 

96.  See  the  statutes  and  Cal. — P.acifc 
Coast  Casualty  Co.  v.  Pillsbury,  171  t'al. 
52,  151  Pae.  658  (grounrls  must  bo  speci- 
fied); Cardoza  v.  Pillsbury,  169  Cal.  106, 
145  Pac.  1015  (tha*  findings  are  not  sus- 


tained by  the  evidence  or  newly  dis- 
covered evidence) ;  Northern  Redwood 
Lumb.  Co.  f.  Industrial  Ace.  Conisn., 
(Cal.  App.),  185  Pac.  991.  N.  Y.— 
P.cckmann  r.  J.  W.  Oelerich  &  Son,  174 
App.  Div.  353,  160  N.  Y.  Sup]).  791. 
Ohio. — Industrial  Comsn.  v.  Glenn,  129 
N.   E.  687. 

97.  See  infra,  VI,  B. 

98.  See  infra,  V,  A. 

99.  Arcangelo  v.  Gallo  &  Laguidara, 
177  App.  Div.  31,  163  N.  Y.  Supp.  727. 

1.  Employers'  Mut.  Ins.  Co.  r.  Indus- 
trial Comsn.,  65  Colo.  283,  176  Pac.  314. 

2.  Jackson  Coal  Co.  r.  Industrial 
Comsn.,  295  111.  18,  128  N.  E.  813. 

3.  Johnstad  v.  Lake  Superior  T.  & 
T.  Ry.  Co.,  165  Wis.  499,  162  N.  W.  659. 

4.  Saddlemire  v.  American  Bridge 
Co.,  94  Conn.   618,  110  Atl.   63. 

5.  Brunette  v.  Brunette,  171  Wis. 
366,  177  N.  W.  59.3,  commission  is  not 
a  court  within  the  meaning  of  a  gen- 
eral statutory  provision  authorizing 
transfer  from   one  court  to   anotliiT. 

6.  See  the  statutes  and  Minn. — State 
r.  District  Court,  129  Minn.  12:'.,  152  N. 
W.  838,  demand  unnecessary.  Neb. — 
Pierce  r.  Hover-Van  Kuran  Lumb.  & 
foal  Co.,  99  Neb.  321,  156  N.  W.  509, 
L.  R.  A.  191 6D,  970.  N.  J.— Cf.oney  v. 
Rushmore,  90  N.  J.  L.  Wr,,  loO  All.  692, 
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vonne  is  tlxod  by  tho  statuto,"  and  no  clinnpfo  of  vonno  is  contemplated.* 
The  prweedin?  is  purely  statutory."  The  petition  or  eoiuplaint  must 
state  the  faets  showint;  the  rij^ht  torelief  under  tlie  compensation  act/'' 
nnd  nwst  be  filed  with  the  eU'rk  of  the  court."    It  may  be  amended." 

The  proceedintrs  are  summary  in  some  states ;^^  though  in  others 
jury  trial  is  priivided  for  but  may  be  waived/'*  in  wliieh  event  the 
court  may  call  to  its  assistance,  as  in  other  cases,  a  jury  to  pass  on 
disputed  ([uestions  of  fact.^'^  The  hearing  should  not  be  unduly  de- 
layed," and  need  not  be  at  a  regular  term  of  court.^^  The  claimant 
has  the  burden  of  proving  his  case,^^  but  the  burden  may  shift  to  tho 
employer  to  show  that  the  injury  was  due  to  the  wilful  act  of  a  fellow 
employee.^^ 

B.  Questions  of  Law  and  Fact. —What  is  an  "accidental  injury" 
within  the  meaning  of  the  statute  is  for  the  court  to  determine,2°  ag 


101  Atl.  1053.     R.  I.— Jillson  v.  Eoss,' 
38  R.  I.  145,  94  Atl.  717. 

[a]  Municipal  court  has  no  .iurisdic- 
tion.  Burns  r.  Miller's  Mut.  Casualty 
Co.,   (Minn.),  ITS  N.  W.  812. 

[h]  Upon  Refusal  To  Arbitrate.— 
Southern  v.  Western  States  Portland  Ce- 
ment Co.  (Kan.),  194  Pac.  637.  Claim- 
ant has  option  to  compel  arbitration  or 
to  sue,  in  case  employer  refuses  to  con- 
sent to  arbitrate.  Roper  v.  Hammer, 
106  Kan.  374,  187  Pac.  858. 

7.  State  r.  District  Court,  142  Minn. 
503,  172  N.  W.  486,  court  which  would 
have  jurisdiction  of  an  action  for  dam- 
ages. 

8.  State  r.  District  Court,  142  Minn. 
503,  172  N.  W.  486,  change  of  venue 
statutes  not  applicable  to  compensation 
proceedings. 

[a]  Venue  of  the  claim  is  the  county 
in  which  the  work  is  being  carried  on 
when  the  injury  occurs.  But  failure  to 
object  on  this  grounl  waives  a  wrong 
venue.  Albuquerque  &  Cerillos  Coal 
Co.  V.  Lermuseaux,  25  N.  ISL.  686,  187 
Pac.  560. 

9.  Baur  v.  Essex  County  Court  of 
Com.  PI.,  88  X.  ,T.  L.  128,  9.5  Atl.  627. 

10.  Burns  r.  Miller's  Mut.  Casualty 
Co.  (Minn.),  178  N.  W.  812.  See  Mc- 
Nutt  r.  Adams  Expre.ss  Co.  (N.  J.),  Ill 
Atl.  13,  that  there  was  a  notice  or  agree- 
ment avoiding  the  application  of  section 
II  of  the  act. 

[a]  Plaintiff  may  proceed  by  an  or- 
dinary suit  rather  than  (1)  by  the  sum- 
mary proceeding  p»rovided  by  statute, 
and  may  claim  damages  and  in  the  al- 
ternative may  ask  compensation.  Nor- 
wood V.  Lake  Bisteneau  Oil  Co.,  145  La. 
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823,  83  So.  25.  (2)  But  the  prayer  in 
such  case  must  specify  the  amount  of 
compensation  claimed.  Colorado  V. 
Johnson  Iron  Works,  146  La.  68,  83 
So.  381. 

11.  CoOiney  v.  Rushmore,  90  N.  J.  L. 
665,   100   Atl'.   692,   101   Atl.   1053. 

12.  Whittington  )'.  Louisiana  Saw- 
mill Co.,  142  La.  322,  76  So.  754. 

[a]  Amendment  to  State  Common 
Law  Cause  of  Action. — Sylcord  v.  Horn, 
179  Iowa  93G,   162   N.  W.  249. 

13.  State  V.  District  Court,  133  Minn. 
402,  158  N.  W.  615.  See  Norwood  V. 
Lake  Bisteneau  Oil  Co.,  145  La.  823,  83 
So.  25. 

14.  Zwaduk  v.  Morris  &  Co.  (Kan.), 
197  Pac.  868.  See  Southern  v.  Western 
Portland  Ccm.  Co.  (Kan.),  194  Pac.  637. 

15.  Zwaduk  v.  Morris  &  Co.  (Kan.), 
197  Pac.  868. 

16.  Ringwalt  Linoleum  Works  v.  Li- 
quor, 89  N.  J.  L.  452,  99  Atl.  124. 

17.  State  V.  District  Court,  129  Minn. 
423,  152  N.  W.  838, 

18.  Schmoll  V.  Weisbrod  &  Hess 
Brew.  Co.,  89  N.  J.  L.  150,  97  Atl.  723; 
Gorral  v.  Hamlvn  &  Son,  38  R.  T.  249, 
94  Atl.  877. 

[a]  Plaintiff  must  prove  the  wages 
he  has  earned  and  will  be  able  to  earn 
during  a  period  of  partial  lisability  fol- 
lowing a  period  of  total  disability, 
Zwaduk  V.  Morris  &  Co.  (Kan.),  197 
Pac.  868. 

19.  Milne  v.  Sanders  (Tenn,),  228  S. 
W.  702,  where  the  injury  was  caused 
by  a  fire  suddenly  appearing  in  the  oil 
room. 

20.  Southwestern  Surety  Ins,  Co.  V. 
Owens  (Tex.  Civ.  App.),  198  S.  W,  662. 
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is  the  question  whetlier  the  employer  is  a  subscriber  under  the 
statute.2^  Whether  the  injury  arose  out  of  the  employment  within  the 
statute  is  generally  a  mixed  question  of  law  and  fact.^-  The  duration 
of  the  employee's  incapacity,"  or  whether  the  employee  was  guilty  of 
wilful  negligence,-*  or  whether  his  injuries  were  the  result  of  intoxica- 
tion,-^ are  questions  of  fact. 

C.  FrsTJiNGS  AND  JUDGMENT.  —  1.  Generally.  —  The  court  must 
make  findings  covering  all  of  the  issues  of  fact  presented,^*'  which 
should  be  clear  and  specific.-^  Its  determination  of  the  case  should  be 
filed  as  directed  by  the  statute.^^  The  judgment  should  conform  to 
the  petition-'-'  and  the  statute.'°  It  should  state  the  period  for  which 
periodical  payments  are  to  continue,^^  and  should  provide  for  their 
termination  upon  the  death  of  the  beneficiary." 

2.  Opening-  and  Amending.  —  A  judgment  awarding  compensation 
cannot  be  amended  to  correct  judicial  error  after  the  time  for  review 
has  passed,^^  but  it  may  be  opened  pursuant  to  and  A\-ithin  the  time 
prescribed  by  a  general  statute,^*  and  may  be  corrected  for  accident 


j       21.     Kampmann  v.   Cross    (Tex.   Civ. 
App.),  194  S.  W.  437. 

22.  Thistl«  Mills  v.  Sparks  (Md.), 
Ill  Atl.  769;  Foley  v.  Home  Rubber 
Co.,  89  N.  J.  L.  474,  99  Atl.  624; 
SchmoU  V.  Weisbrod  &  Hess  Brewing 
Co.,  89   N.   J.   L.  150,   97   Atl.   723. 

[a]  But  where  the  facts  and  in- 
ferences therefrom  are  undisputed,  the 
question  is  one  of  law  for  the  court. 
Harrison  r.  Central  Const.  Co.,  135  Md. 
170,  108  Atl.  874. 

23.  Sillix  r.  Armour  &  Co.,  99  Kan. 
103,  160  Pac.  1021. 

24.  Freeman  v.  East  Jordan  &  S.  E. 
Co.,  191  Mich.  529,  158  N.  W.  204,  viola- 
tion of  rule  of  shop. 

25.  Napoleon  v.  MeCullough,  89  N. 
J.  L.  716,  99  Atl.  385. 

26.  Sorrentino  r.  D.  V.  G.  Mfg.  Qo., 
91  N.  J.  L.  55.S,  103  Atl.  190;  Brinsko's 
Estate  v.  Lehigh  Valley  R.  Co.,  90  N. 
J.  L.  658,  102  Atl.  390;  E.  T.  Du  Pont 
Powder  Co.  r.  Spocidio,  90  N.  J.  L.  438, 
101  Atl.  407;  Dunnewald  r.  Henry 
Steers,  89  N.  J.  L.  601,  99  Atl.  345; 
Dodge  r.  Rarstow  Stove  Co.,  40  R.  I. 
191,  IQO  Atl.  245.  Rut  see  State  v.  Dis- 
trict Court,  134  Minn.  16,  158  N.  W. 
713,  L.  R.  A.  1!»I6F>\  !t57. 

[a]  Loss  of  Earning  Capacity. — Web- 
er r.  Amoricnn  Silk  S|iiniiing  Co.,  38 
R.  I.  309,  95  Atl.  603,  Ann.  C'as.  1917E, 
163. 

[bl  Finding  as  to  evidentiary  facts 
unnecessarv.  .Fillsou  v.  Ross,  38  R.  I. 
14.5,  94  Atl.  717. 


27.  Long  V.  Bergen  County  Court, 
84  N.  J.  L.  117,  86  Atl.  529,  as  to  na- 
ture of  injuries. 

28.  See  Diskon  r.  Bubb,  88  N.  J.  L. 
513,  96  Atl.  660,  holding  merely  direc- 
tory a  provision  as  to  the  time  within 
which  the  determination  should  be  filed. 

29.  Hanlev  i:  Union  Stock  Yards  Co., 
100  N'eb.  232,  158  N.  \V.  939. 

[a]  Compensation  need  not  "be  ap- 
portioned between  a  widow  and  child  if 
this  is  not  requested.  Tavlor  v.  Sea- 
brook,  87  N.  J.  L.  407,  94  Atl.  399. 

30.  See  the  statutes. 

[a]  Judgment  may  be  for  the  im- 
mediate payment  of  the  full  amount  of 
compensation  (1)  where  tlie  statute  so 
provides.  Southern  v.  Western  States 
Portland  ^ement  Co.  (Kan.),  194  Pac. 
637.  (2)  Otherwise,  however,  it  should 
be  for  the  prescribed  weekly  instal- 
ments. Muzik  r.  Erie  R.  Co.,  85  N.  J. 
L.   129,  89  Atl.  248. 

[b]  Extent  and  character  of  the  in- 
jury and  disal)ility  must  be  stated.  Han- 
ley  r.  Union  Stock  Yards  Co.,  100  Neb. 
232,  158  N.  W.  939. 

31.  Hanley  v.  Union  Stock  Yards  Co., 
100  Neb.  232,  158  N.  W.  939. 

32.  In  re  Derinza,  229  Mass.  435,  118 
N.  E.  942. 

33.  Connelly  v.  Carnegie  Dock  &  Fuel 
Co.  (Minn.),  l"81  N.  W.  857. 

34.  State  r.  District  Court,  134  Minn. 
189,  158  N.  W.  825,  for  newly  dis- 
covered evidence  at  any  time  within 
year. 
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and  iiiistako.-'-'  An  excessive  vcM-dict  may  ho  rodueed  without  granting 
a  now  trial. ^^  Some  statutes  do  not  contemplate  applications  for  a 
new  trial. ^' 

D.  Ox  "Review  of  Commission's  Award.  —  Some  statutes  provide 
for  an  appeal  from  the  decision  of  the  commission  or  hoard  to  a 
court. ^''*  or  an  action  hrou^ht  to  review  tlie  award,-''"  to  which  action 
the  adverse  imrty  must  he  made  defendant."*  Tn  the  latter  case  the 
complaint  nuist  state  the  facts  essential  to  relief,''^  but  may  be  amend- 


35.  In  re  :Maggelet,  22S  Mass.  57,  116 
X.  E.  97-2,  L.  K.  A.  191SF,  864. 

36.  ^fahowald  r.  Thompson-Starrett 
Co.,  134  Miuu.  113,  158  N.  W.  913,  159 
X.  W.  565. 

S7.  State  v.  District  Court,  134 
irinn.  16.  158  X.  W.  713,  L.  E.  A, 
1916F,  957. 

38.  See  the  statutes. 

fa]  The  courts  have  only  such,  juris- 
diction as  is  <,nven  by  the  statute.  Em- 
plovers'  Indemnity  Corp.  v.  Woods  (Tex. 
Civ.  App.),  230  S.  W.  461. 

[b]  Must  he  taken  within  prescribed 
time.  Midpet  Consol.  Gold  Min.  Co.  r. 
Industrial  Comsn.  (Colo.),  193  Pac.  493. 

[c]  The  district  court  which  would 
have  jurisdiction  of  an  action  for  dam- 
ages is  the  proper  court  to  wliich  to  ap- 
peal. Globe  Indemnity  Co.  v.  Larson, 
103  Xeb.  673,  173  X.  W.  597. 

39.  See  the  statutes  and  Colo. — In- 
dustrial Comsn.  r.  .Jolmson,  64  Colo.  461, 
172  Pac.  422.  Okla.— Francis  A^itric 
Brick  Co.  f.  State  Industrial  Comsn., 
76  Okla.  314,  185  Pac.  525.  Tex.— Lum- 
bermen's Eeciprocal  Assn.  r.  Behnken 
(Tex.  Civ.  App.),  226  S.  W.  154;  Texas 
Employers'  Ins.  Assn.  r.  Eoach,  222  S. 
W.  159.  Wis. — Milwaukee,  Western 
Fuel  Co.  V.  Industrial  Comsn.,  179  X. 
W.  763. 

[a]  As  to  attorney-general's  right  or 
duty  to  institute  such  an  action  for  the 
state  where  it  is  interested,  see  State  v. 
Industrial  Comsn.  (Wis.),  179  N.  W. 
579. 

\h]  Notice  of  refusal  to  accept  the 
award  must  be  given  within  the  pre- 
scribed time.  But  a  second  notice  is 
not  necessary  because  the  board,  after 
the  first  notice,  corrects  an  error  in  the 
entry  of  the  award.  Blair  r.  Miller's 
Indemnity  Underwriters  (Tex.  Civ. 
App.)  ,  220  S.  W.  787. 

fcl  The  right  to  sue  is  not  dependent 
on  notice  previous  to  the  judgment  of 
the  board  that  tlic  party  does  not  con- 
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sent  to  abide  thereby.  Texas  Era- 
]dovers'  Ins.  Assn.  v.  Eoach  (Tex,),  222 
S.  W.  159. 

[d]  Suit  must  be  instituted  within 
the  time  prescribed  after  notice  or  the 
right  of  review  is  lost.  Miller's  In- 
demnity Underwriters  v.  Hayes  (Tex. 
Civ.  App.),   230  S.  W.   833. 

[el  Application  for  rehearing  before 
commission  is  an  essential  prerequiwite. 
But  whore  on  a  rehearing,  substantially 
the  same  order  is  made,  no  further  ap- 
plication for  rehearing  is  necessary. 
Carroll  r.  Industrial  Comsn.  (Colo.),  195 
Pac.  1097, 

[f]  Justice  court  without  jurisdic- 
tion where  the  amount  in  controversy 
(the  statutory  compensation)  exceeds 
the  amount  fixed  by  law  for  justice 
courts.  Employers'  Indemnity  Corp.  V, 
Woods  (Tex.  C'iv.  App.),  230  S.  W.  461. 

fg]  Where  Action  Brought. — A  pra^ 
vision  that  the  action  be  brought  in  the 
county  where  the  injury  occurred  is  a 
matter  of  venue  rather  than  jurisdic- 
tion, and  an  action  in  the  wrong  county 
should  be  transferred  rather  than  dis- 
missed. United  States  Fid.  &  Guar.  Co. 
r.  Lowry  (Tex.  Civ.  App.),  219  S.  W. 
222. 

40.  Milwaukee  Western  Fuel  Co,  v. 
Industrial  Comsn.  (Wis.),  179  X.  W. 
763. 

[a]  The  adverse  party  is  the  one  in 
w^hose  favor  the  award  is  made.  Mil- 
waukee Western  Fuel  Co.  v.  Industrial 
Comsn.  (Wis.),  179  X.  W,  763;  Yough- 
ioghcny  &  Ohio  Coal  Co.  v.  Lasevich, 
171  Wis.  347,  176  X.  W.  855. 

[b]  Under  a  prayer  for  general  re- 
lief the  court  may  increase  the  compen- 
sation by  decreasing  the  number  of 
weeks.  Western  Indem,  Co.  v.  Milam 
(Tex.  Civ.  App.),  230  S.  W.  825. 

41.  See  Georgia  Casualty  Co.  v.  Ward 
rTex.  Civ.  App.),  220  S.  W.  380,  221  S. 
W.  298,  filing  claim  within  time  re- 
quired or  an  excuse  therefor. 
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ed  pursuant  to  the  general  rules.**  Some  statutes  require  summons 
and  complaint  to  be  served  upon  both  the  commission  and  the  adverse 
party  within  a  time  prescribed.*^  In  some  states  a  hearing  or  trial 
de  novo  is  contemplated,**  with  the  burden  on  the  claimant  to  make 
his  ease  without  regard  to  the  findings  of  the  commission  or  board,*^ 
though  under  some  statutes  the  award  is  made  prima  facie  evidence*^ 
or  the  burden  of  proof  is  placed  on  the  appealing  party ,*'^  in  which 
event  he  has  the  right  to  open  and  close.*^    Jury  trial  is  permissible  in 


42.  Harloff  v.  Menvin  (Wis.),  177  N, 
W.  913,  to  state  additional  facts  show- 
ing the  commission  acted  in  excess  of 
its  powers. 

See  the  titles  "Amendments  and  Jeo- 
fails," "New  Cause  of  Action  or  De- 
fense." 

43.  New  Dells  Lumb.  Co.  v.  Indus- 
trial Comsn.,  166  Wis.  207,  164  N.  W. 
824;  Gough  v.  Industrial  Comsn.,  165 
Wis.  632,  162  N.  W.  434;  Hammond- 
Chandler  Lumb.  Co.  r.  Industrial  Comsn. 
163  Wis.  596,  158  N.  W.  292. 

44.  See  the  statutes  and  cases  cited 
in  notes  following.  See  also  Haw. — • 
Ching  Hon  Yet  r.  See  Sang  Co.,  24  Haw- 
aii 731.  Ore. — Rancy  v.  State  Industrial 
Ace.  Comsn.,  85  Ore.  199,  166  Pac.  523. 
W.  Va. — Poccardi  v.  Service  Comsn.,  75 
W.  Va.  542,  84  S.  E.  242,  L.  R.  A. 
1916A,  299. 

[a]  Provision  Constitutional. — Wil- 
lis t\  Pilot  J3utte  Min.  Co.  (Mont.),  190 
Pac.  124. 

[b]  Not  an.  Appeal. — The  accident 
board  is  not  a  court  and  not  governed 
by  rules  of  evidence  or  pleadings  ad- 
ministered by  courts.  "It  is  therefore 
not  considered  an  appeal  when  a  claim- 
ant being  unwilling  to  abide  by  the  final 
ruling  of  the  board,  resorts  to  tbe  courts, 
but  thereupon  the  plenary  power  of  the 
court,  subject  only  to  tlio  qualification 
that  the  rights  and  liability  of  the  par- 
ties sliall  still  be  determined  by  the  pro- 
visions of  the  act,  is  substituted  for 
that  of  the  board  upon  a  trial  de  novo. 
Lumbermen 'p  Reciprocal  Assn.  r.  Behn- 
ken  (Tex.  Civ.  App.),  226  S.  W.  154. 
See  also  Texas  Employers'  Ins.  Assn.  v. 
Downing  (Tex.  Civ.  App.),  218  S.  W. 
112;  Texas  F>niploycrs'  Ins.  Assn.  r. 
Boudreaux  (Tex.  Civ.  App..),  213  S.  W. 
674  (may  make  award  in  lump  sum  or  in 
instalments);  De  Constantin  r.  l'iil)lic 
Service  Comsn.,  7',  W.  Va.  32,  H3  S.  E. 
88,  L.  R.  A.  UmSA,  329. 

fc]  The  board  cannot  deprive  the 
court  of  its  jurisdiction  by  making  an 


indeterminate  or  contingent  award,  but 
the  court  has  jurisdiction  to  determine 
the  permanence  of  the  injury  and 
whether  a  lump  sum  settlement  should 
be  made.  Southern  Surety  Co.  v.  Hend- 
ley  (Tex.  Civ.  App.),  226  S.  W.  454. 

[d]  The  district  court  has  authority 
to  hear  the  case  as  a  suit  in  equity  and 
to  enter  final  judgment.  United  States 
Fidelity  &  Guar.  Co.  r.  Wiekline,  103 
Xeb.  681,  173  N.  W.  689. 

45.  Texas  Employers'  Ins.  Assn.  v. 
Pierce  (Tex.  Civ.  App.),  230  S.  W.  872 
(recital's  of  award  not  evidence);  Texas 
Employers'  Ins.  Assn  r.  Downing  (Tex. 
Civ.  App.),  218  S.  W.  112. 

Compare,  Willis  r.  Pilot  Butte  Min. 
Co.   (Mont.),  190  Pac.  124. 

46.  Coastwise  Shipbuilding  Co.  V.  Tol' 
son,  132  Md.  203,  103  Atl.  478;  Ameri- 
can Ice  Co.  V.  Fitzhugh,  128  Md.  382, 
97  Atl.  999,  Ann.  Cas.  1917D,  33.  See 
Zappala  r.  Industrial  Ins.  Comsn.,  82 
Wash.  314,  144  Pac.  54,  L.  R.  A.  1916A 
295. 

47.  Stewart  &  Co.  v.  Howell  (N.  J. 
L.),  110  Atl.  899. 

fa]  No  additional  burden  of  proof  is 
placed  on  the  plaintiff  by  this  act  and 
hence  it  is  not  error  to  refuse  to  in- 
struct  the  jury  that  jdaintiff  has  tho 
liurden  of  showing  that  the  decision  of 
the  commission  is  incorrect.  "It  does 
not  mean  that  there  must  be  additional 
testimony  offered  on  appeal  from  the 
commission;  or  that  even  as  much  testi- 
mony need  be  offered  by  the  party  tak- 
ing the  appeal  as  he  produced  before 
the  commissioner.  •  *  *  But  it  simply 
puts  the  burden  of  proof  upon  tlio  party 
taking  the  appeal  whether  he  be  plain- 
tiff or  defendant."  Stewart  &  Co.  V. 
flowell  (N.  .7.  L.),  110  Atl.  899.  To 
same  effect  Stewart  &  Co.  V.  Howell, 
136  Md.  423,  110  Atl.  899. 

48.  American  Tee  Co.  V.  Fitzliugb,  128 
Md.  382,  97  Atl.  999,  Ann.  Cas.  1917D, 
33. 
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some  .iurisdietioiis,'^  iiiul  Iho  province  of  llic  }ndixc  and  jniy  is  de- 
tennineil  in  aeeorilanee  Avith  the  general  i)rineiples  elsewhere  dis- 
cussed.'"' Hut  in  some  states  the  hearing,'  is  limitetl  in  its  scope  largely 
or  entirely  to  (|uestions  ot  law,'*^  and  as  to  the  latter,  is  treated  else- 
where in  this  artiele.'"-  Where  the  ease  is  tried  de  novo  the  court  has 
the  same  powrr  as  the  board  or  connuission/'-'  and  the  judijnient  should 
determine  the  rights  of  the  parties  down  to  the  time  oi'  trial,'"'  and 
provide  I'or  execution.^° 

Effect. —  The  bringing  of  an  action  in  a  court  to  review  the  avp-ard 
pursuant  to  statute*  deprives  the  board  of  any  further  power  in  tho 
matter  except  to  correct  obvious  errors  in  the  entry  of  the  award.^'' 

V.  MODIFICATION,  COMMUTATION,  CONTINUATION  OR 
TERMINATION  OF  COMPENSATION.  —  A.  Chnkualia-.  —  Tho 
statutes  generally  pro\dde  for  the  subsequent  modification,  continua- 
tion  or  termination  of  an  award  for  the  causes  and  in  the  manner 
specitied."     Tlius  on  a  showing  of  injury  existing  but  not  known  at 


49.  Chinjr  Hon  Yet  r.  See  Sang  Co., 
24  Hawaii  731;  Jewel  Tea  Co.  r.  Weber, 
132  Md.  178,  103  Atl.  470.  See  HI.— 
Carlson  i:  Averv,  196  111.  App.  262.  Ohio. 
State  r.  Creamer,  85  Ohio  St.  349,  97 
N.  E.  602,  39  L.  K.  A.  (N.  S.),  694. 
Tex.— Southern  Surety  Co.  v.  Hibs  (Tex. 
C^v.  App.),  221  S.  W.  303;  Texas  Em- 
plovers'  Ins.  Assn  V.  Downinjx  (Tox. 
Civ.  App.),  218  S.  W.  112.  Wash.— 
Sinnes  v.  Daggett,  80  Wash.  673,  142 
Pac.  5. 

[a]  Form  of  verdict  see  Dragovich  r. 
Iroquois  Iron  Co.,  269  111.  47S,  109  N.  E. 
999;  Carlson  r.  Avery  Co.,  196  111.  App. 
262. 

50.  See  the  title,' ♦Province  of  Judge 
and  Jury." 

[a]  Dependency  more  a  question  of 
fact  than  of  law.  Southern  Surety  Co. 
r.  Ilibbs  (Tex.  Civ.  App.),  221  S.  W. 
303. 

51.  See  the  statutes  and  Industrial 
Comsn.  V.  Johnson,  64  Colo.  461,  172 
Pac.  422,  district  court  cannot  make 
new  findings  but  is  bound  by  findings 
of  commission  if  supported  by  substan- 
tial  evidence. 

[a]  "We  have  held  heretofore  that 
on  appeal  the  district  court  cannot  try 
the  question  of  fact  except  so  far  as 
it  goes  to  the  .iurisdiction  of  the  com- 
missioner." Miller  v.  Gardner  (la.), 
180  N.  W.  742. 

[b]  Action  in  the  supreme  court  is 
heard  in  a  summary  manner  upon  the 
record  and  proceedings  before  the 
commission  whose  findings  of  fact  are 
conclusive.      Francis    Vitric    Brick    Co. 
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■V.    State    Industrial    Comsn.,    76    Okla. 
314,  185  Pac.  525. 

[c]  As  to  Connecticut  practice  see 
the  following:  Saunders  v.  New  Eng- 
land Collapsible  Tube  Co.,  95  Conn. 
40,  110  Atl.  5"38;  Chiulla  de  Lmca  V. 
Board  of  Park  Comrs.,  94  Conn.  7,  107 
Atl.  611;  Swanson  r.  Latham,  92  Conn. 
87,  101  Atl.  492;  Thompson  v.  Twiss, 
90  Conn.  444,  97  Atl.  328.  L.  B.  A. 
1916E,  506;  Appeal  of  Hote'l  Bond  Co. 
89  Conn.  143,  93  Atl.  245. 

52.  See  infra  VI,  C,  1. 

53.  United  States  Fid.  &  Guar.  Co. 
v.  Davis  (Tex.  Civ.  App.),  212  S.  W. 
239. 

54.  United  States  Fidelity  &  Guar. 
Co.  V.  Wickline,  103  Neb.  681,  173  N. 
W.   689. 

55.  United  States  Fid.  &  Guar.  Co. 
■V.  Davis  (Tex.  Civ.  App.),  212  S.  W. 
239. 

Compare  Eichmond  Cedar  Works  v. 
Harper    (Va.),    106   S.    E.    516. 

56.  Blair  v.  Miller's  Indemnity  Un- 
derwriters (Tex.  Civ.  App.),  220  S.  W. 
787.  See  Miller's  Indemnity  Under- 
writers 17.  Hayes  (Tex.  Civ.  App.),  230 
S.  W.  833. 

57.  See  the  statutes,  and  Cal. — Nor- 
thern Eedwood  Lumb.  Co.  v.  Industrial 
Ace.  Comsn.  (Cal.  App.),  185  Pac.  991. 
G'onn. — Saddlemire  v.  American  Bridge 
Co.,  94  Conn.  618,  110  Atl.  63.  lU.— Cas- 
paris  ScOne  Co.  v.  Industrial  Board, 
278  111.  77,  115  N.  E.  822;  Arnold  & 
Murdock  Co.  v.  Industrial  Board,  277 
111.  29.5,  115  N.  E.  137.  Ind.— High- 
field  V.   Duffy,   64  Ind.   App.   102,   115 
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the  time  of  the  award,^^  or  an  increase  in  the  disability^^  or  decrease,^" 
a  rehearing  may  be  had  and  the  award  reconsidered,  even  though  it 
has  been  paid  and  a  release  given.^^  So  where  there  has  been  a  mis- 
take in  the  extent  of  the  disability  the  award  may  be  vacated  and 
new  findings  made,*^-  even  though  the  mistake  might  have  been  avoided 
by  the  reasonable  diligence  of  the  claimant  who  is  asking  relief.^^  A 
mistake  as  to  the  amount  of  compensation  to  which  the  workman  is 
entitled  may  be  corrected.®*     Though  the  original  award  was  made 


N.  E.  347.  Kan.— Eoberts  v.  Charles 
Wolff  Packing  Co.,  98  Kan.  750,  160 
Pac.  221.  Mich. — Shaffer  v.  D'Arcy 
Spring  Co.,  199  Mich.  537,  165  jST.  W. 
825;  Curtis  r.  Slater  Const.  Co.,  194 
Mich.  259,  160  N.  W.  659.  Minn.— 
State  V.  District  Court,  136  Minn.  147, 
161  N.  W.  391;  State  v.  Nye,  13G  Minn. 
50,  161  N.  W.  224.  Neb.— Updike 
Grain  Co.  v.  Swanson,  103  Neb.  872, 
174  N.  W.  862;  Hanley  v.  Union  Stock 
Yards  Co.,  100  Neb.  232,  158  N.  W. 
939.  N.  J.— Safety  Insulated  W.  &  C. 
C.  f.  Hudson  County  Ct.,  90  N.  J.  L. 
114,  100  Atl.  846.  N.  Y.— Boscarino 
V.  Carfagno  &  Dragonette,  220  N.  Y. 
323,  115  N.  E.  710,  Ann.  Cas.  1918A, 
530;  Schlenker  v.  Garford  Motor  Truck 
Co.,  183  App.  Div.  166,  170  N.  Y. 
Supp.  439.  Ohio.— Snyder  v.  State 
Liability  Board,  94  Ohio  St.  342,  114 
N.  E.  268.  Okla.— Choctaw  Portland 
Cem.  Co.  r.  Lamb,  79  Okla.  109,  189 
Pac.  750.  Tex. — Miller's  Indemnity 
Underwriters  v.  Hayes  (Tex.  Civ.  App.) 
230  S.  W.  833;  Blair  i:  Miller's  In- 
demnity Underwriters  (Tex.  Civ.  App.) 
220  S.  W.  787.  Wash, — Chalmers  v.  In- 
dustrial Ins.  Comsn.,  94  Wash.  490,  162 
Pac.  576. 

[a]  Court  on  review  of  board's 
award  has  this  power.  United  States 
Fid.  &  Guar.  Co.  r.  Davis  (Tex  Civ. 
App.),  212  S.  W.  2.".!t. 

Modification  of  agreement,  see  supra, 
I,  U. 

58.  State  r.  District  Court,  134 
Minn.   189,  158  N.  W.  825. 

59.  HI. — Casparis  Stone  Co.  v.  In- 
dustrial lioard,  278  111.  77,  115  N.  E. 
822;  Arnold  &  Murdock  Co.  v.  Indus- 
trial Board,  277  111.  295,  115  N.  K. 
137.  Ind. — Enterprise  IVnco  &  Foun- 
dry Co.  f.  Majors  (Ind.  App.),  121  N. 
E.  6;  In  to  Stone,  66  Ind.  App.  38, 
117  N.  E.  669.  Minn.— State  r.  Nye, 
136  Minn.  50,  161  N.  W.  224.  N.  J.— 
Safety  Insulated  W.  &  C  Co.  v.  Hud- 
son  County   Ct.,  90  N.   J.   L.   114,   100 


Atl.  846.  N.  y.— Boscarino  v.  Carfag- 
no &  Dragonette,  220  N.  Y.  323',  115 
N.  E.  710,  Ann.  Cas.  1918A,  530,  blind- 
ness developing.  Wash. — Chalmers  v. 
Industrial  Ins.  Comsn.,  94  Wash.  490, 
162   Pac.  576. 

[a]  Temporary  developing  into  per- 
manent disability.  Massachusetts  Bdg. 
&  Ids.  Co.  r.  Industrial  Ace.  Comsn., 
176   Cal.  488,  168  Pac.   1050. 

60.  Safety  Insulated  W.  &  C.  Co.  r. 
Hudson  County  Ct.,  90  N.  J.  L.  114, 
100  Atl.  846;  Chalmers  v.  Industrial 
Ins.  Commission,  94  Wash,  490,  162 
Pac.  576. 

61.  Cal. — Massachusetts  Bonding  & 
Ins.  Co.  V.  Industrial  Ace.  Comsn.,  176 
Cal.  488,  168  Pac.  1050.  111.— Arnold 
&  Murlock  Co.-  v.  Industrial  Board, 
277  111.  295,  115  N.  E.  137.  Mich.— 
Foley  V.  Detroit  United  R.,  190  Mich. 
507,   157   N.  W.   45. 

[a]  Workman  has  burden  of  show- 
ing that  case  should  be  reopened  and 
further  compensation  allowed.  Weid- 
ner  i\  Northway  Motor  Mfg.  Co.,  205 
Mich.  583,  172  N.  W.  574. 

62.  Jordan  v.  Weinman,  167  Wis. 
474,   167  N.  W.   810. 

Compare  Simpson  Const.  Co.  v.  In- 
dustrial Board,  27o  111.  366,  114  N.  E. 
138,  a  previous  decision  that  no  dis- 
ability existed  not  reviewed  in  the 
manner  prescribed,  is  by  the  statute 
made  conclusive  and.  cannot  be  set 
aside  under  the  section  providing  for 
modification  in  the  event  of  recurrence 
or  change  in  the  disability. 

63.  Fair  v.  Hartford  Kubber  Works 
(Conn,),   111    Atl.   19.!. 

fa]  The  awards  of  compensation 
commissioners  are  not  subject  to  the 
equitable  principle  tliat  relief  will  not 
bo  granted  to  one  whose  lack  of  dili- 
gence has  caused  the  mistake.  Fair 
V.  Hartford  Bubbor  Works  (Conn.), 
Ill  Atl.  1!»3,  stating  the  reasons  for 
this  conclusion. 

64.  Kirchner  r.  Michigan  Sugar  Co., 
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by  a  court  on  npponl  from  the  action  of  tlic  comniif^sion  the  latter  has 
the  Jviine  authority  to  modify,  continue  or  terminate  it,"""*  and  may  re- 
open an  awanl  maile  by  arbitrators,  without  resubmittin'':  the  matter 
to  arbitration.'"'  The  authority  of  tlie  commission  to  vacate  an  award 
is  not  suspenth^l  by  the  brini^iuf;  of  an  action  to  review  the  same,"' 
nor  is  its  jurisdiction  to  modify  the  award  at  the  instance  of  either 
party  destroyed  by  its  conunutation  thereof  to  a  lump  sum  which  has 
been  paid/"'^  Under  sonu^  acts  the  commission  of  its  o^vn  motion  may 
modify  or  eliantre  its  award  within  a  certain  period  of  time,"''  or  the 
eonuuissioner  is  given  the  same  authority  to  oi)en  and  modify  an  award 
that  any  court  of  the  state  has  to  open  or  modify  its  judgments.'"* 
But  a  judgment  awarding  compensation  cannot  be  amended  to  correct 
judicial  error  under  the  provision  authorizing  modification  for  a 
change  in  the  disability/^ 

B.  The  Proceedings  for  modification  must  be  in  accordance  with 
the  provisions  of  the  statute.'-  The  application  must  be  made  within 
the  time  therein  limited,"  and  is  addressed  to  the  discretion  of  the 
conmiission.'*  Opportunity  must  be  given  all  interested  parties  to  be 
heard  in  opposition  to  the    change  in  the    award,    usually    by    the 


206  Mich.  459,  173  K  W.  193,  though 
emboilied  in  approved  agreement  for 
weekly  payments. 

65.  Tntlustrial  Comsn.  v.  Davidson 
(Ohio),   126   X.   E.   876. 

[a]  "The  right  of  the  claimant  to 
participate  in  the  insurance  fund,  hav- 
ing been  established  in  that  proceed- 
ing (appeal  to  common  pleas)  and  that 
award  having  been  certified  to  the  In- 
dustrial Commission  the  claim  should 
have  been  thereafter  treated  in  all 
respects  as  if  the  award  had  been  ren- 
dered by  such  commission.  Eoma  v. 
Industrial  Comsn.,  97  Ohio  St.  247,  119 
N.  E.  461."  Industrial  Commission  v. 
Davidson    (Ohio),  126  N.  E.  876. 

66.  Vodopich  v.  Trojan  Mining  Co. 
(S.  D.),  180  N.  W.  965. 

67.  Jordan  v.  Weinman,  167  Wis. 
474,  167  N.  W.  810.  See  also  Foster- 
Latimer  Lumb.  Co,  V.  Industrial  Comsn., 
167  Wis.  337,  167  N.  W.  453.  But  see 
Miller's  Indemnity  Underwriters  v. 
Hayes  CTex.  Civ.  App.),  230  S.  W. 
833;  Blair  v.  Miller's  Indemnity  Un- 
derwriters (Tex.  Civ.  App.)  220  S.  W. 
787. 

68.  Peoria  R.  Co.  v.  Industrial 
Comsn.,  290  111.  177,  125  N.  E.  1; 
Ellsworth  r.  Industrial  Comsn.,  290  111. 
514,  125  N,  E.  246;  In  re  Holland 
(Ind.   App.),  126  N.   E.   236. 

Contra,  In  re  McCarthy,  226  Mass. 
444,  115   X,  E.  764. 

Vol.  XXVI 


69.  Cal. — Ehrhart  v.  Industrial  Ac- 
cident Comsn.,  172  Cal.  621,  158  Pac. 
193,  Ann.  Cas.  1917E,  465.  Neb. 
Hanlev  v.  Union  Stockyards  Co.,  100 
Neb.  232,  158  X.  W.  939.  Wis.— Fos- 
ter-Latimer Lumb.  Co.  'ij.  Industrial 
Comsn.,   167   Wis.   337,   167   N.   W.   453. 

70.  See  Saddlemire  v.  American 
Bridge  Co.,  94  Conn.  618,  110  Atl.  63. 

71.  Connelly  v.  Carnegie  Dock  & 
Fuel  Co.  (Minn.),  181  N.  W.  857; 
State  V.  District  Court,  136  Minn.  147, 
161   N.   W.   391. 

72.  Saddlemire  v.  American  Bridge 
Co.,   94  Conn.   618,  110  Atl.  63. 

[a]  The  provisions  governing  orig- 
inal proceedings  as  to  notice  within 
thirty  days,  do  not  apply.  Employees' 
Credit  Co.  v.  Industrial  Ace.  Comsn., 
177   Cal.  46,  169  Pac.   1001. 

73.  ni.— Big  Muddy  Coal  &  Iron 
Co.  V.  Industrial  Comsn.,  289  111.  515, 
124  N.  E.  564.  Ind.— Indianapolis 
Bleaching  Co.  v.  Morgan  (Ind.  App.), 
129  N.  E.  644.  Neb.— See  Hanley  v. 
Union  Stock  Yards  Co,  100  Neb.  232, 
158  N.  W.  9.39.  Wis.— Hammond- 
Chandler  Lumb.  Co.  V.  Industrial 
Comsn.,   163   Wis.   596,   158   N.   W.   292. 

74.  Mich. — Vogeley  f.  Detroit  Lum- 
ber Co.,  196  Mich.  516,  162  N.  W.  975. 
N.  Y. — Schlenker  v.  Garford  Motor 
Truck  Co.,  183  App.  Div.  166,  170  N. 
Y.  Supp.  439.  Wash. — Chalmers  v.  In- 
dustrial   Ins.    Comsn.,    94    Wash.    490, 
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statutory  notice/^  unless  such  notice  is  waived.''*  The  proceedings  are 
not  similar  or  analogous  to  a  new  trial.^''  Neither  does  the  application 
for  modification  constitute  a  new  case,  and  the  evidence  produced  on 
the  previous  hearing  may  therefore  be  considered  without  being  rein- 
troduced." But  the  question  of  the  relationship  of  employer  and 
employee,"^  and  whether  the  injury  arose  out  of  the  employment,^** 
as  well  as  other  matters  essential  to  an  a.ward>*^  cannot  be  reopened. 

C.  The  award  on  a  subsequent  hearing  may  cover  all  of  the  in- 
juries received  and  where  it  is  for  permanent  disability,  may  deduct 
from  the  amount  allowed,  any  payments  already  made  -under  a 
previous  award  for  temporary  disability  of  the  same  character,^^ 

D.  Commuting  Payment  to  Lump  Sum.  —  Some  statutes  provide 
that  upon  application  by  the  employer  or  beneficiary  compensation 
payable  in  instalments  may  be  commuted  to  a  lump  sum.®^  Before 
such  a  commutation  may  be  made  the  compensation  and  the  benefici- 
aries must  have  been  determined.^*  An  agreeiuent  for  such  a  com- 
mutation must  be  approved  by  the  proper  body  or  couii;.®^  Such  a 
commutation  and  the  payment  thereof  does  not  affect  the  power  of 


162   Pac.   576,   this   discretion   will   not 
be   interfered   with. 

75.  Cal. — Massachusetts  Bonding  & 
Ins.  Co.  I".  Industrial  Accident  Comsn., 
176  Cal.  488,  168  Pac.  1050,  notice 
may  state  that  change  will  be  made 
unless  good  cause  to  the  contrary 
shown  in  ten  days.  lU. — ^IVLeyer  v. 
Industrial  Comsn.,  286  111.  642,  122  N. 
E.  51.  Utah. — Doscolos  v.  Industrial 
Comsn.,    19.1   Pac.   638. 

[a]  Notice  must  be  given  to  the  em- 
ployee. Doscolos  r.  Industrial  Comsn. 
(Utah),   195   Pac.  638. 

[bl  The  notice  "is  an  order,  and 
should  apjiroximatc  an  order  of  court 
in  its  dcfinilencss  and  its  form,  and 
should  specifically  bring  the  claim  un- 
der some  one  or  more  of  the  statutory 
causes  authorizing  a  modification  of 
an  award."  But  deficiencies  in  this 
respect  which  were  non-prejudicial  are 
not  ground  for  reversal  on  appeal. 
Baddlemire  r.  American  Bridge  Co.,  94 
Conn.    618.    110    Atl.    6.^. 

[c]  Failure  to  request  further  time 
to  introduce  evidence  waives  defects 
in  the  notice.  .See  Curtis  v.  Slater 
Const.  Co.,  194  Mich.  259,  160  N.  \V. 
659. 

76.  Meyer  v.  Industrial  Comsn.,  286 
111.  642,  122  N.  E.  51,  by  participa- 
tion  in    proceedings   without    objection. 

77.  Saddlemire  v.  American  Bridge 
Co.,   94    Conn.    618,    110   Atl.    63. 

78.  Indianapolis  Bleaching  Co.  V. 
Morgan    (Ind.    App.),    129    N.   E.    644. 


But  see  Simpson  Const.  Co.  v.  Indus- 
trial Board,  275  111.  366,  114  N.  E. 
138,  stenographic  record  of  former 
proof   must   be   introduced. 

79.  Massachusetts  Bonding  Sc  Ins, 
Co.  V.  Industrial  Ace.  Comsn.,  176  Cal. 
488,    168   Pac.    1050. 

80.  Hurley's  Case  (Mass.),  126  N. 
E.   775. 

81.  Pocs  V.  Buick  Motor  Co.,  207 
^rich.   591,   175   N.  W.   125. 

Conclusiveness  of  award,  see  supra, 
111,  F,  2. 

82.  Saddlemire  r.  American  Bridge 
Co.,  94  Conn.  618,  110   Atl.   63. 

83.  See  the  statutes  and  H.  W. 
Clark  Co.  v.  Industrial  Comsn.,  291 
Hi.   561,    126   N.   E.   579. 

[a]  Justice  court  without  jurisdic- 
tion. Employers'  Indemnity  Corp.  v. 
Woods  (Tex.  Civ.  App.,)  230  S.  W. 
461. 

84.  H.  W.  Clark  Co.  r.  Industrial 
Comsn.,  291    111.   561,   126   N.   E.  579. 

85.  Perry  r.  W.  L.  IIufTman  Auto- 
mobile Co.'  (Neb.),  179  N.  W.  501 
(must  be  api)rovcd  by  commission  be- 
fore it  is  submitted  to  court);  Em- 
ployers' Indem.  Corp.  r.  Woods  (Tex. 
Civ.    App.),    2:U)    S.    W.    461. 

fa]  Form  of  application  for  com- 
mutation ])ursuant  to  agreement,  pre- 
scribed by  the  statute  and  need  con- 
tain only  a  concise  siatement  of  the 
terms  of  the  settlement.  Perry  ?.  W. 
L.  IIufFinan  Automobile  'Co.  (Neb.), 
175  N.  W.  1921. 
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the  commission  to  moilify  tho  awanl  in  aceortlauce  with  the  rule  else- 
whore  diseussed.*"* 

VI.  APPEAL  AND  REVIEW.  —  A.  INFanner  of.  —  Some  method 
of  review  ui'  Ihe  dceisiou  ol'  the  commission  is  }:C<'nerally  provided  in 
the  statutes.^^  The  common  law  wnrit  of  certiorari  Avill  issue  to  re- 
view the  award  and  determine  if  the  board  has  acted  in  excess  of  its 
powers  though  there  is  no  provision  for  such  writ  in  the  statute.^^ 
Some  statutes  provide  for  a  review  of  tlie  commission's  award  by 
means  of  a  writ  of  certiorari  sued  out  within  a  specified  time,****  and 


86.  See   supra,   V,  A.  ' 

87.  See  the  statutes  of  the  several 
states  and  the  following:  Cal. — Great 
"Western  Power  Co.  v.  Pillsbury,  170 
Cal.  ISO,  149  Pac.  35.  111.— Courter  v. 
Simpson  Const.  Co.,  264  111.  488,  100 
N.  E.  350.  Kan. — Cain  r.  National 
Zinc  Co.,  94  Kan.  G79,  146  Pac.  1165, 
14S  Pac.  251.  Mass. — McPhee's  Case, 
222  Mass.  1,  109  N.  E.  633;  Crippe's 
Case,  216  Mass.  586,  104  N.  E.  565, 
Ann.  Cas.  1915B,  828;  Pigeon's  Case, 
216  Mass.  51,  102  N.  E.  932,  Ann.  Cas. 
1915A,  737;  In  re  MeNicol,  215  Mass. 
497,  102  N,  E.  697,  L.  R.  A.  1916A, 
306.  Mich. — ^Pocs  v.  Buick  Motor  Co., 
207  Mich.  591,  175  N.  W.  125.  N.  J. 
Hendrickson  v.  Public  Service  K.  Co., 
87  K  J.  L.  366,  94  Atl.  402.  N.  Y. 
Kenny  v.  Union  R.  Co.,  166  App.  Div. 
497,  152  N.  Y.  Supp.  117.  Ohio.— In- 
dustrial Comsn.  v.  Glenn,  129  N.  E. 
687.  Pa. — Morris  v.  Yough  Coal  & 
Supply  Co.,  266  Pa.  216,  109  Atl.  914. 
W.  Va. — De  Constantin  v.  Public  Serv- 
ice Comsn..  75  W.  Va.  32,  83  S.  E.  88, 
L.  R.  A.  1916A,  329;  Poccardi  v.  Pub- 
lic Service  Commission,  75  W.  Va.  542, 
84  S.  E.  242,^  L.  R.  A.  1916A,  299. 
Wis. — Milwaukee  Western  Fuel  Co.  c. 
Industrial  Comsn.,  159  "Wis.  635,  150 
N.    "W.    998. 

[a]  Jurisdiction  limited  to  the  pro- 
visions of  the  act.  Emjiloyers'  Indem- 
nity Corp.  V.  "Woods  (Tex.  Civ.  App.). 
230  S.  W,  461;  Richmond  Cedar  "Works 
V.  Harper  (Va.),  106  S.  E.  516,  re- 
viewing  authorities. 

88.  Cal. — Great  "Western  Power  Co.  v. 
Pillsbury,  170  Cal.  180,  149  Pac.  35. 
See  Hvman  Bros.  Box  &  Label  Co. 
V.  Industrial  Ace.  Comsn.,  180  Cal.  423, 
181  Pac.  784.  HI. — Courter  r.  Simp- 
8on  Const.  Co.,  264  111.  488,  106  N.  E. 
350.  la. — wSee  Hoover  v.  Central  Iowa 
Fuel  Co..  176  N.  "W.  94.5.  Wis.— Borg- 
nis  V.  Falk  County,  147  Wis.  327.  133 
N.  W.  200,  37  L.  R.  A.  (N.  S.)  489. 
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[a]  In  case  of  errors  of  law  ap- 
parent on  the  face  of  the  record. 
Sciola's   Case    (Mass.),    128   N.   E.   666. 

[b]  Statutory  method  must  be  first 
resorted  to.  Sclirewe  v.  Now  York 
Cent.  R.  Co.,  192  Mich.  170,  158  N. 
W.    337. 

[c]  Appeal  is  not  an  adequate  rem- 
edy where  court  without  jurisdiction 
and  certiorari  will  lie.  Des  Moines 
Union  Ry.  Co.  v.  Funk  (Iowa),  164 
N.   W.   648. 

89.  Cal. — Massachusetts  Bonding  & 
Ins.  Co.  V.  Industrial  Ace.  Comsn.,  176 
Cal.  4S8,  168  Pac.  1050  (if  the  com- 
mission exceeded  its  powers  or  the 
award  is  unreasonable  or  was  pro- 
cured by  fraud  or  the  findings  of  fact 
do  not  support  it,  but  upon  no  other 
grounds) ;  Neal  v.  Industrial  Ace. 
Comsn.,  36  Cal.  App.  40,  171  Pac.  696. 
111. — Oriental  Laundry  Co,  v.  Indus- 
trial Comsn.,  293  111.  539,  127  N.  E. 
676;  Central  111.  Pubic  Service  Co.  v. 
Industrial  Comsn.,  293  111.  62,  127  N. 
E.  80.  Mich. — Jones  v.  St.  Joseph  Iron 
Works,  ISO  N.  W.  374. 

[a]  Though  Jurisdictional  Questioij 
Not  Involved. — James  Black  Dry  Goods 
Co.  r.  Iowa  Industrial  Comrs.,  186 
Iowa  657,  173   N.  W.  ^3. 

[b]  Such  jurisdiction  is  special  and 
is  confined  to  that  conferred  by  tho 
act  and  is  different  from  that  existing 
under  the  common  law.  Central  111. 
Public  Service  Co.  -a  Industrial 
Comsn.,  293   111.   62,   127   N.   E.   80. 

[c]  Award  Must  Be  Final.— Oar- 
ratt-Callahau  Co.  v.  Industrial  Acci- 
dent Comsn.,  171  Cal.  334,  153  Pac. 
239. 

[d]  Orders  not  in  their  nature  ap- 
pealable are  not  reviewable  on  certio- 
rari. >State  V.  District  Court,  139 
Minn.   205,   1^6    N.   W.   185. 

fe]  Must  Bo  Within  Prescribed 
Time. — North  Pac.  S.  S.  Co.  v.  Indus- 
trial   Ace.    Comsn.,    34    Cal.    App.    488, 
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some  permit  the  commission  to  certifj^  to,^"  or  the  court  to  reserve 
for,^^  the  appellate  court,  questions  of  law.  Writ  of  error^-  or  appeal 
to  a  designated  court^^  is  sometimes  provided  for,  with  a  right  of 


168  Pac.  30;  Pocs  v.  Buiek  Motor  Co., 
207  Mich.  591,  175  N.  W.  125. 

[■f]  The  venue  (1)  of  such  a  pro- 
ceeding is  confined  to  the  county  where 
one  of  the  parties  defendant  resides. 
But  when  brought  in  the  wrong  coun« 
ty  it  may  be  transferred.  Central  111, 
Public  Service  Co.  v.  Industrial 
Comsn.,  293  111.  62,  127  N.  E.  80.  (2) 
The  residence  of  the  administrator 
rather  than  that  of  the  deceased  work- 
man governs.  Id.  (3)  The  members 
of  the  board  are  not  "parties"  with- 
in the  meaning  of  the  statute  for  this 
purpose.  Louisville  &  X.  R.  Co.  i'. 
Industrial  Board,  282  III.  136,  118  N. 
E.   483. 

[g]  Proceeding  is  begun  by  filing 
praecipe  for  writ.  Oriental  Laundry 
Co.  V.  Industrial  Comsn.,  293  111.  5:!9, 
127  N.  E.  676;  Louisville  &  N.  R.  Co. 
V.  Industrial  Board,  282  111.  136,  118 
N.  E.  483.  See  also  Smith-Lohr  Coal 
Min.  Co.  V.  Industrial  Board,  279  111. 
88,   116   N.   E.   6ofi. 

[h]  Twenty  days  after  notice  of 
the  decision  rather  than  after  its  fil- 
ing. Decatur  Const.  Co.  v.  Industrial 
Comsn.,   296   III.    290,   129    N.   E.   738. 

[i]  AUas  writs  to  replace  those 
lost  before  service,  may  be  issued 
though  not  expressly  authorized  by 
statute.  Oriental  Laundry  Co.  v.  In- 
dustrial Comsn.,  293  111.  ^539,  127  N. 
E.   676. 

f.i]  Petition  must  state  all  the  ma- 
terial evidence,  as  required  by  su- 
preme court  rule,  where  insufliciency 
of  the  evidence  to  sustain  the  findings 
is  complained  of.  Pettit  r.  Industrial 
Ace.  Comsn.    fCal.  App.),  192  Pac.   109. 

[k]  Return  to  the  writ  should  show 
jurisdiction  to  make  the  order.  T.  J. 
Forschner  &  Co.  r.  Industrial  Board, 
27H   111.   99.    lir,   \.    K.   912. 

[1]  Matters  of  law  only  'review- 
able. T.  J.  Forschner  &  Co.  v.  In- 
dustrial Board,  278  111.  99,  115  N,  E. 
912. 

[m]  The  appeal  to  the  common 
pleaa  Is  in  the  nature  of  a  certiorari. 
Morris  r.  Yongh  Coal  &  Supply  Co., 
266  Pa.  216,  109  Atl.  914;  McCauley 
V.  lmj)erial  Woolen  Co.,  261  Pa.  312, 
104    Atl.    617. 

90.     Bimel  Spoke  &  Auto  Wheel  Co. 


V.  Loper,  65  Ind.  App.  479,  117  N".  E, 
527;  In  re  Workmen's  Compensation 
Fund,  224  N.  Y.  13,  119  N.  E.   1027. 

[a]  The  answers  are  not  binding 
in  a  subsequent  appeal  from  the  ac- 
tion of  the  board.  Bimel  Spoke  & 
Wheel  Co.  r.  Loper,  65  Ind.  App.  479, 
117   N.   E.   527. 

[b]  Court  of  appeals  has  no  juris, 
diction  of  appeal  from  appellate 
court's  decision  on  questions  certified 
to  the  latter  by  the  industrial  board 
pursuant  to  statute.  In  re  Workmen's 
Compensation  Fund,  224  N.  Y.  13,  119 
X.   E.   1027. 

91.  Swanson  v.  Latham,  92  Conn. 
87,   101    Atl.   492. 

92.  Western  Electric  Co.  v.  Indus- 
trial Comsn.,  285  111.  279,  120  N.  E. 
774;  Munn  v.  Industrial  Board,  274 
111.  70,  113  X.  E.  110,  to  circuit  court 
which  has  reviewed  action  of  board  by 
certiorari. 

[a]  Under  the  Illinois  statute  as 
amended  in  1919  the  only  way  to  re- 
view the  record  of  the  circuit  court  is 
by  petition  to  the  supreme  court  for 
writ  of  error.  Vulcan  Detinning  Co. 
V.  Industrial  Comsn.,  295  II!.  141,  128 
X.   E.   917. 

[b]  Reply  to  Petition  for  Writ. 
If  the  petition  or  abstract  is  incorrect 
or  incomplete  the  respondent  should 
exercise  the  right  given  him  by  the 
rule,  and  give  the  court  the  benefit  of 
a  complete  statement  of  the  case  so 
as  to  prevent  awarding  a  writ  with- 
out good  cause.  Sesser  Coal  Co.  v. 
Industrial  Comsn.,  296  111.  11,  129  N. 
E.    536. 

93.  See  the  statutes  and  111. 
Christenscn  v.  R.  W.  Bartlcmann  Co., 
273  111.  346,  112  N.  E.  686  (appellate 
court);  Lavin  r.  Wells  Bros.  Co.,  272 
111.  609,  112  X.  E.  271.  la.— Hoover 
V.  Central  Iowa  Fuel  Co.,  176  X.  W. 
945.  Md. — Brenner  v.  Brenner,  127 
M<1.  189,  96  Atl.  287.  Ohio.— Roma  v. 
Industrial  Comsn.,  97  Ohio  St.  247, 
119  X.  E.  461.  Ore. — Enneberg  v. 
State  Tndiistrial  Ace.  Comsn.,  88  Ore. 
436,  167  ]\ac.  310,  171  Pac.  765,  order 
denying  motion  to  dismiss  aitpcal  to 
circuit  court  is  apperibible  order.  Pa. 
McCauley  r.  Imperial  Woolen  Co.,  261 
Pa.  312,  104  Atl.  617.     Va.— Richmond 
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review  nmlor  some  circuinstnnecs  in  a  higlier  oourt.^* 

B.  PROCF.EnixGs  von  Ivfaiew,^ — Any  conditions  .procedent  to  a 
riszht  to  review  must  be  complied  witli.^''"'  Thus  a  petition  for  a  re- 
hearing is  sometimes  made  a  condition  precedent;""  otherwise  it  is 
iinneoessary."^  Exceptions,  when  necessary,  must  be  taken,"^  and  the 
bill  of  exceptions,  where  authorized,  uuist  be  settled""  pursuant  to^  the 
statute.  The  testimony  below  must  be  properly  incorporated  in  the 
record  or  it  cannot  be  considered.^  Some  statutes  rec^uire  the  com- 
mission or  board  to  certify  its  entire  record  includinf?  tlie  evidence.^ 
But  where  the  iiudings  are  not  questioned  a  transcript  of  the  evidence 


Cedar  Works  v.  Harper,  106  S.  E,  516, 
as   to   jurisdiction   of   supreme   court. 

fa]  To  court  having  jurisdiction 
over  the  place  of  the  accident  or  the 
person  appealing.  See  Maryland  stat- 
ute and  Brenner  v.  Brenner,  127  Md. 
1S9,   9G   Atl.   287. 

[b]  From  a  judgment  entered  upon 
an  agreement  approved  by  the  com- 
mission, the  statute  provides  no  ap- 
peal. Bach  c.  Interurban  R.  Co.  (la.), 
174   N.   W.   333. 

[c]  Appeal  From  What  Decrees. 
"The  practice  follows  that  in  equity, 
and  unless  otherwise  provided,  an  ap- 
peal lies  from  both  interlocutory  and 
final  decrees  (citing  local  cases  and 
statute).  Where  the  statute  provides 
that  there  can  be  no  appeal  from  a 
final  decree,  we  are  of  opinion  that 
to  prevent  error  there  may  be  an  ap- 
peal from  an  interlocutory  decree,  at 
least  where  the  appeal  brings  up 
questions  of  law  not  involving  the 
final  disposition  of  the  case.  The  rule 
that  an  appeal  from  an  interlocutory 
decree  will  not  be  considered  before 
the  entry  of  a  final  'decree  does  not 
preclude  the  consideration  of  such  an 
appeal  where  no  appeal  lies  from  a 
final  decree."  Sciola's  Case  (Mass.), 
128  N.   Tv  666. 

fd]  Order  granting  hearing  de  novo 
is  interlocutory  and  therefore  not  ap- 
pealable. Mooney  f.  Lehigh  Valley  R, 
Co.,  261    Pa.   339,*  204   Atl.   624. 

fe]  Appeal  may  be  from  part  of 
the  judgment  under  a  statute  requir- 
ing the  notice  to  state  whether  the 
appeal  is  from  the  whole  or  some  part 
of  the  judgment.  Rahr  Sons  Co.  v. 
Industrial  Comsn.,  166  Wis.  28,  163 
N.    W.    169. 

94.  See  the  statutes  and  Christen- 
sen  V.  R.  W.  Bartlemann  Co.,  273  111. 
346,  112  X.  E.  686;  Lauruszka  v.  Em- 
pire  Mfg.   Co..   271   111.   304,   111   N.  E. 
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82;    Harnett  v.   Thomas  J.   Steen  Co., 
216  N.  Y.  101,  110  N.  E.  170. 

95.  See   infra,   this  note. 

[a]  The  decision  of  the  commission 
or  board  must  be  presented  to  the 
lower  court  for  a  decree,  within  a  spec- 
ified time,  otherwise  no  appeal  from 
the  decree  may  be  taken.  Sciola'a 
Case    (Mass.),   128    N.   E.   666. 

96.  Stacks  r.  Industrial  Comsn.,  65 
Colo.  20,  174  Pac.  588.  See  also  Car- 
roll V.  Industrial  Comsn.  (Colo.),  195 
Pac.    1097. 

97.  Union  Sanitary  Mfg.  Co.  v.  Da- 
vis,  63   Ind.   App.   548,   114   N.   E.   872. 

[a]  Application  to  the  trial  court 
for  a  new  trial  or  amendments  of  its 
findings  and  conclusions  is  not  a  pre- 
requisite to  review  where  the  statute 
does  not  contemplate  such  proceedings. 
State  r.  District  Court,  134  Minn.  16, 
158    N.   W.    713,   L.    R.   A.   1916F,   957. 

98.  O'Brien  v.  Tuch,  265  Pa.  509, 
109   Atl.   158. 

[a]  Not  necessary  where  not  re- 
quired by  rule  or  statute.  Kenny  v. 
Union  R.  Co.,  166  App.  Div.  497,  152 
N".    Y.    Supp.    117. 

99.  Hanley  v.  Union  Stock  Yards 
Co.,  100  Neb.  232.  158  N.  W.  939, 
where  time  limited  for  periodical  pay- 
ments is  not  more  than  six*  months, 
bill  should  be  settled  with  reference 
to   term   at   which   order   was   made. 

fa]  No  bill  of  exceptions  is  neces- 
sary on  review  of  a  certiorari  pro- 
ceeding in  the  circuit  court.  Sanitary 
Dist.  V.  Industrial  Board,  282  111.  182, 
118  N.  E.  475;  City  of  Pana  v.  In- 
dustrial Board,  279  111.  279,  116  N.  E. 
647. 

1.  Indianapolis  Bleaching  Co.  v. 
Morgan  (Ind.  App.),  129  N.  E.  644; 
Gates  V.  A.  G.  Dewey  Co.  (Vt.),  Ill 
Atl.  446. 

2.  Kuca  V.  Lehigh  Valley  Coal  Co., 
268  Pa.   163,   110  Atl.  731,  amendment 
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is  iinneeessary.^     The  findings  are  part  of  the  record  without  being 
made  such.* 

The  appeal  should  be  taken  by  a  party  aggrieved^  in  the  manner" 
and  within  the  tinie^  prescribed.  Notice  of  appeal  must  be  filed  with 
the  commission,  under  some  statutes,^  but  this  provision,  being  for 
the  benefit  of  the  adverse  parly,  may  be  waived  by  him.^  The  notice 
must  be  served  on  the  adverse  parties.^"  Proceedings  to  review  an 
award  of  a  commission  should  be  against  the  commission  by  name 
and  not  against  the  individual  composing  it>^^  and  all  parties  inter- 


in  1919  changing  previous  practice, 
which  was  in  effect  merely  a  certio- 
rari. See  Kenny  i".  Union  R.  Co.,  166 
App.  Diy.  497,  1.52   N.   Y.  Supp.  117. 

[a]  The  referee's  records  are  part 
of  the  files.  McCauley  r.  Imperial 
Woolen  Co.,  261   Pa.  312,  104  Atl.   617. 

[b]  But  notes  of  testimony  are  not 
properly  a  part  of  tlie  record.  Mc- 
Cauley V.  Imperial  Woolen  Co.,  261 
Pa.   312,  104  Atl.  617. 

3.  Eainey  v.  Tunnel  Coal  Co.,  93 
Conn.  90,   105  Atl.  333. 

4.  Blanton  r.  Wheeler  &  Howes 
Co.,  91  Conn.  226,  99  Atl.  494,  Ann. 
Cas.  1918B,  747,  findings  of  commis- 
sion. 

5.  See  the  title  "Appeals"  and 
In  re  Janes,  217  Mass.  192,  104  N.  E. 
556;  Crockett  v.  International  R.  Co., 
170  App.  Div.  122,  155  N.  Y.  Supp. 
692. 

[a]  An  employer  who  is  insured  in 
the  state  insurance  fund  cannot  ap- 
peal from  a  decision  of  the  commis- 
sion awarding  comj)ensation.  Crockett 
V.  International  R.  Co.,  170  App.  Diy. 
122,  1^0  N.  Y.  Supp.  692,  construing 
the  New  York  Act.  But  see  contra, 
Industrial  Comsn.  v.  Evans,  52  Utah 
394,   174   Pan.   825. 

fb]  An  insurance  company  whose 
interest  is  not  disclosed  )>}'  the  record 
cannot  appeal.  C!ampbell-Smith-Ritcliie 
Co.  V.  Souders,  64  Ind.  App.  13S,  115 
N.  E.  354;  Bolden  V.  Creer,  257  Pa. 
513.  101  Atl.  816.  Seei  also  In  re 
Janes,   217    Mass.    192,    104    N.    E.    5.56. 

[c]  An  attorney  is  a  "jiarty  in  in- 
terest" witliiii  tlie  moaning  of  tlio 
statute  and  may  appeal  from  an  award 
fixing  his  fee.  Rawlings  t\  Work- 
men's Compensation  Board,  187  Ky. 
308,    218   S.    W.   985. 

6.  See  the  statutes  and  Staeks  r. 
Industrial  Comsn.,  65  Colo.  20,  174 
Pac.  588. 

[a]     No  certificate  or  affidavit  need 


accompany  the  motion  for  appeal. 
Craver  v.  Gillespie,  148  La.  182,  86  So. 
730. 

[b]  Apl)eal  bond  unnecessary.  Cra- 
ver V.  Gillespie,  148  La.  182,  86  So.  730. 

7.  111. — Western  Electric  Co.  v.  In- 
dustrial Comsn.,  285  111.  279,  120  N. 
E.  774.  Mass. — In  re  Moran,  230  Mass. 
500,  119  N.  E.  956;  Humphrey's  Case, 
226  Mass.  143,  115  N.  E.  253.  Neb. 
See  Mucha  v.  Morris  &  Co.,  179  N. 
W.  500.  Ohio. — Industrial  Comsn.  v. 
Glenn,  129  N.  E.  687.  Ore.— Enneberg 
■V.  State  Industrial  Ace.  Comsn.,  S8 
Ore.   436,    167    Pac.   310,   171    Pac.   765, 

[a]  Provision  as  to  Time  Is  Man- 
datory.—Md.— Holland  Mfg.  Co.  V. 
Thomas,  136  Md.  77,  110  Atl.  209. 
Utah. — Industrial  Comsn.  v.  Eyans,  52 
Utah  394,  174  Pac.  825.  Va.— Rich- 
mond Cedar  Works  v.  Harper,  106  S. 
E.  516. 

fb]  Failure  to  file  the  petition  for 
a  writ  of  review  within  the  time  spec- 
ified is  fatal.  North  Pac.  S.  S.  Co.  v. 
Industrial  Accident  Comsn.,  34  Cal. 
Ajip.  488,   168   Pac.  30. 

[c]  A  writ  of  error  must  be  sued 
out  within  the  time  jtrescribed  in  tlie 
act.  City  of  Chicago  v.  Industrial 
Board,  292  111.  409,  127  N.  E.  46, 
amendment  in  this  respect  must  be 
followed. 

[d]  The  time  is  not  extended  by 
the  fact  that  a  rehearing  alter  the  tiiiid 
for  apj>eal  has  expired  is  pro\ide(l  for 
by  rule  of  tlie  commission.  Industrial 
Comsn.  V.  Glenn  (Ohio),  129  N.   E.  6S7. 

8.  Mucha  V.  Morris  &  Co.  (Neb.), 
179    N.    W.   500. 

9.  Mucha  V.  Morris  &  Co.  (Neb), 
179   N.   W.  500. 

10.  Sherwood  v.  Rcdfield,  171  Wis. 
!il,  175  N.  W.  782  (on  both  attorney 
general  and  claimant) ;  Frontier  Min. 
Co.  V.  Industrial  Coms'n.,  108  Wis.  157, 
16!)   N.   W.  312. 

11.  Carstens   v.    Pillsbnry,    172    Cal. 
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estcd  in  inaintainiiiij:  tho  award  should  bo  made  pnrtios.^-  AssijiniiuMits 
of  error  must  bo  suftii'ii'utly  broad  to  raise  the  question  sou^dit  to  be 
presented/^     Briefs  must  comi)ly  witli  the  statute  and  rules." 

C.  Scope  and  Extent  op  Review.  —  1.  Generally.  —  Generally 
all  questions  of  law  arising:  on  the  proceedinijs  and  only  such  ques- 
tions may  be  reviewed.^"^  Thus  in  reviewin<?  the  action  of  the  lower 
court  coufirminLT  the  order  of  the  commission,  only  the  lefjal  questions 
of  ■whether  tlicre  is  any  evidence  to  support  the  findiiifjs,^*^  or  whether 
the  evidi'uce  is  susce])tible  of  the  inferences  drawn  from  it,"  can  be 
considered.     The  legal  effect  of  unquestioned  facts  is  a  matter  of  law 


572,  15S  Pac.  218. 

12.  Oarstens  v.  Pillsbuiy,  172  Cal. 
572.  15S  Pac.  218;  Milwaukee  Western 
Fuel  Co.  r.  Industrial  Comsn.  (Wis.), 
179   N.   W.   673,   adverse   rarty. 

13.  See  the  title  "Errors,  Assign- 
ment of." 

[a]  An  assignment  that  the  award 
is  contrary  to  law  (1)  is,  by  statute, 
sutSeieut  to  present  both  the  suHi- 
ciency  of  the  facts  found  to  sustain 
the  award  and  the  sutiieieny  of  the 
evidence  to  sustain  the  findings.  Rel- 
mier  v.  Cruse  (Ind.  (App.),  llf)  N.  P]. 
32,  See  also  Kramer  v.  Huntington 
Steel  Foundry  Co.  (Ind.  App.),  127  N. 
E.  284.  (2)  *But  this  does  not  prevent 
further  or  more  specific  assignments 
as  these  and  other  errors.  Bimel  Spoke 
&  Wheel  Co.  r.  Loper,  65  Ind.  App. 
479,  117  N.  E.  527. 

14.  McGarry  v.  Industrial  Comsn., 
290   ni.   .577.    125   N.   E.   31 S. 

[a]  Briefs  must  he  served  and 
filed  within  the  required  time.  Davis 
r.  State  Industrial  Ace.  Comsn. 
(Okla.),   172  Pac.   638. 

15.  Cal. — Smith  v.  Industrial  Ace. 
ComsD.,  26  Cal.  App.  560,  147  Pac. 
600.  HI. — Stubbs  r.  Industrial  Board, 
280  111.  208,  117  N.  E.  419;  Common- 
wealth Edison  Co.  v.  Industrial  Board, 
277  111.  74,  115  X.  E.  158.  Ind.— Co- 
lombia School  Supply  Co.  r.  Lowin, 
63  Ind.  App.  386,  115  N.  E  103.  Mich. 
Bell  V.  Hayes-Ionia  Co.,  192  Mich.  90, 
158  X.  W.  179.  Minn.— State  ex  rcl. 
Kile  V.  District  Court,  177  N.  W.  934. 
N.  J. — Brinsko's  Estate  v.  Lehigh  Val-. 
ley  R.  Co.,  90  X.  J.  L.  658,  102  Atl. 
39'0.  Okla. — Wilson  Lumber  Co.  v. 
Wilson,  77  Okla.  312,  188  Pac.  666. 
Pa. — Kuca  v.  Lehigh  Valley  Coal  Co., 
208  Pa.  16.3,  110  Atl.   731. 

[a]  '^Our  revisory  powers  *  ♦  • 
are  limited  to  such  consi'Teration  of 
the  record  as  will  enaVjle  the  court  to 


ascertain  whether  there  is  evidence  to 
supi)ort  the  findings  of  the  Compen- 
sation Board,  and  if  on  such  findings 
the  law  has  been  properly  applied." 
Kuca  V.  Lehigh  Valley  Coal  Co.,  268 
Pa.    163.    no    Atl.    731. 

[b]  The  application  of  a  wrong 
principle  of  law  in  computing  the  av- 
erage wages  of  the  claimant  may  be 
reviewed.  Thibeault's  Case  (Me.),  Ill 
Atl.  491. 

[e]  Refusal  to  Consider  Hearsay 
Admitted  Without  Objection. — Keid  v. 
Automatic  Elec.  Washer  Co.  (la.),  179 
N.   W.   323. 

[d]  Whether  Railway  Was  Com- 
mon or  Private  Carrier. — Waldum  v. 
Lake  Superior  Term.  &  Tr.  li.  Co.,  169 
Wis.   137,   170   N.  W.   729. 

fe]  The  determination  of  the  com- 
mission as  to  what  injuries  are  cov- 
ered hy  the  act  is  subject  to  review. 
Zappala  v.  Industrial  Ins.  Comsn.,  82 
Wash.  314,  144  Pac.  o4,  L.  R.  A.  1916A, 
295,  this  is  not  prevented  by  a  provi- 
sion that  decision  of  commission  shall 
be    prima    facie    correct. 

[f]  Finding  that  burden  of  proof 
had  not  been  sustained  is  not  a  find- 
ing of  fact  but  of  law  and  therefore 
reviewable.  Smitli  r.  Ifeine  Safety 
Boiler   Co.    (Me.).   112    Atl.   516. 

[g]  Rules  of  the  board  or  commis- 
sion cannot  be  judicially  noticed  on 
appeal  if  they  were  not  jileaded  or 
put  in  evidence  below.  Standard  Cab- 
inet Co.  r.  Landgrave  (Ind.  App.),  128 
N.  E.  358. 

16.  Kokotovich  v.  Industrial 
Comsn.  (Colo.),  195  Pac.  646;  Stahl  v. 
Watson    Coal    Co.    (Pa.),    112    Atl.    14. 

[a]  Only  a  gross  abuse  of  discre- 
tion will  justify  interference  with  the 
findings.  Kokotovich  v.  Industrial 
Comsn.   (Colo.),  195  Pac.  646. 

17.  Stahl  V.  Watson  Coal  Co.  (Pa.), 
112  Atl.   14. 


VoL  XXVI 


WOBKMEX'S  COMPENSATIOX  ACT 


573 


which  may  be  reviewed.^®  Hence  the  sufficiency  of  the  findings  of 
fact  by  the  commission  to  support  the  award  ^^dll  be  reviewed  on 
appeal'.^^  But  the  findings  of  the  commission  or  trial  court  in  this 
class  of  cases  will  not  be  disturbed  if  there  is  any  evidence  in  support 
of  them,-°  even  though  there  be  no  conflict  in  the  evidence,  if  different 


18.  Md. — Harrison  v.  Central  Const. 
Co.,  135  Md.  170,  108  Atl.  874.  Mich. 
Holbroo'k  V.  Olvmpia  Hotel  Co.,  200 
Mich.  597,  166  N.  W.  876.  N.  J. 
Flynn  v.  New  York,  S.  &  W.  K.  Co., 
90  N.  J.  L.  450,  101  Atl.  1034.  E.  I. 
Lupoli  r.  Atlantic  Tubing  Co.,  Ill  Atl. 
766.  Utah. — Roekefeller  v.  Industrial 
Comsn.,   107   Pac    1038. 

[a]  Legal  conclusions  of  the  com- 
mission imay  be  reviewed.  Reid  v. 
Automatic  Elec.  Washer  Co.  (Iowa), 
179  N.  W.  323. 

[b]  Cancellation  of  the  compensa- 
tion policy  is  a  question  of  law  and 
reviewable  as  such  where  the  esseriT 
tial  facts  are  undisputed  and  are  in 
the  record.  Altinovitch's  Case  (Mass.) 
129  N.  E.  372, 

19.  Cal.— Great  Western  Power  Co. 
r.  Pillsbury,  170  Cal.  180,  149  Pac.  35; 
Smith  r.  Industrial  Ace.  Comsn.,  26 
Cal.  App.  560,  147  Pac.  600.  N.  Y.— 
Lvon  V.  Windsor,  173  App.  Div.  377, 
1.59  N.  Y.  Supp.  162.  Wis. — Milwau- 
kee V.  Industrial  Comsn.,  160  Wis.  238, 
151    N.   W.   247. 

20.  Cal. — Walker  v.  Tndnstrial  Ace. 
Com.sn.,  177  Cal.  737,  171  Pac.  954,  L. 
R.  A.  1018F,  212;  Perrv  r.  Industrial 
Accident  Comsn.,  170  Cal.  706,  169  Pac. 
353;  Soutliwestern  Surety  Ins.  Co.  f. 
Pill.sbury,  172  fal.  768,  158  Pac.  762; 
Western  Indemnity  Co.  r.  Pill.sbury, 
170  Cal.  686,  151  Pac.  398;  Richmond 
Dredging  Co.  f.  Industrial  Accident 
Comsn.,  33  Cal.  App.  97,  164  Pac.  407; 
Hartford  Accident  &  Indem.  Co.  r.  In- 
dustrial Accident  Comsn.,  32  Cal.  App. 
481,  163  Pac.  225.  Colo.— C.lol)o  Indcm. 
Co.  V.  Industrial  T'omsn.,  67  Colo.  526, 
186  Pac.  522;  Passini  r.  Industrial 
Comsn.,  64  Colo.  349,  171  Pac.  369. 
Conn. — Kenncrson  r.  Thames  Towboat 
Co.,  89  Conn.  367,  94  Atl.  372;  8eo 
also  Appeal  of  Hotel  Pond  Co.  89 
Conn.  143.  93  Atl.  245.  111.— 'Bcrg- 
strom  r.  Industrial  T'omsn..  2sc,  HI.  29, 
121  N.  E.  195;  Illinois  Midland  Coal 
Co,  r.  Industrial  Board,  277  111.  333, 
115  N.  E.  527;  Victor  Clieinicnl  Works 
V.  Industrial  Board,  274  111.  II,  113  N, 
E.   173,  Ann.  Gas.   1918B,  G27.     Ind.— 


Buckley  v.  Inland  Steel  Co.,  129  N.  E. 
860;  Standard  Coal  Co.  v.  Gallagher 
(Ind.  App.),  129  N.  E.  482;  Cudahy 
Packing  Co.  v.  Zafiropoulos  (Ind.  App.) 
129  N.  E.  32;  Schwartz  v.  Gerling  & 
Aumann  Bros.  (Ind.  App.),  121  N.  E. 
89;  Indianapolis  Light  &  Heat  Co.  v. 
Fitzwater,  (Ind.  App.),  121  N.  E.  126; 
Columbia  School  Supply  Co.  v.  Lewis, 
64  Ind.  App'.  339,  116  N.  E.  1;  Inter- 
state Iron  &  Steel  Co.  v.  Szot,  64  Ind. 
App.  173,  115  N.  E.  599.  la.— Miller 
1-.  Gardner,  180  N.  W.  742.  Kan.— 
McCorkle  v.  Red  Star  M.  &  E.  Co.,  99 
Kan.  131,  160  Pac.  983;  Cain  v.  Na- 
tional Zinc.  Co.,  94  Kan.  679,  146  Pac. 
1165,  148  Pac.  251.  Ky.— Valentine 
V.  Weaver,  228  S.  W.  1036.  Mass.— 
Lapan's  Case,  129  N.  E.  607;  Diaz's 
Case,  217  Mass.  36,  104  N.  E.  384; 
Donovan's  Case,  217  Mass.  76,  104  N. 
E.  431,  Ann.  Cas.  1915C,  778.  Mich.— 
Grove  v.  Michigan  Paper  Co.,  184 
Mich,  449,  151  N.  W.  554;  Hills  V. 
Blair,  182  Mich.  20,  148  N.  W.  243; 
Rayner  v.  Sligh  Furniture  Co.,  180 
Mich.  168,  146  N.  W.  665,  Ann.  Cas. 
1916A,  386,  L.  R.  A.  1916A,  22;  Reck 
r.  Whittlesberger,  181  Mich.  463,  148 
X.  W.  247,  Ann.  Cas.  1916C,  771. 
Minn.— -State  v.  District  Court,  137 
:^Iinn.  435,  163  N.  W.  755,  L.  E,  A. 
1917F,  1094;  State  v.  District  Court, 
128  Minn.  221,  150  N  .W.  623.  Neb.— 
Christensen  r.  Protector  Sales  Co.,  181 
X.  W.  140;  Kanscheit  v.  Garrett 
Laundry  Co.,  101  Neb.  702,  164  N.  W. 
70S;  Manning  v.  Poniereue,  101  Neb. 
127,  162  N.  W.  492.  N,  J. — Sessler  V. 
Peter,  89  N.  J.  L.  722,  98  Atl.  834; 
.Tackson  r.  Erie  R.  Co.,  86  N.  J.  L.  550, 
91  Atl.  1035;  Scott  r.  Payne  Bros.,  85 
N.  .1.  L.  446,  89  Atl.  927;  Sexton  V. 
Newark  Dist.  Teleg.  Co.,  84  N.  J.  L.  85, 
86  Atl.  451.  N.  Y.— Prokopiak  r.  Buf- 
falo Gas  Co.,  176  App.  Div.  128,  162 
N.  Y.  Supp.  288;  Fleming  r.  Robert 
Gair  Co..  170  App.  Div.  23,  162  N.  Y. 
Supp.  298;  Uhl  r.  Guarantee  Const. 
Co.,  174  App.  Div.  571,  161  N.  Y.  Supp. 
6.59;  Powley  i-.  Vivian  &  Co..  169  App. 
Div.  170,  154  N.  Y.  Supp.  42(5;  Kenny 
r.  Union  R.  Co.,  166  App.  Div.  497,  152 
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inforonoos  may  bo  drawn  tliorofroin,'^  the  findinp:  of  tho  oommiission. 
boin^'  n'iranlt'il  as  thf  vonlicl  of  a.  jury  or  the  iiiuliiit,^  oJ"  u  court. '"•' 
"Where  tlie  eonnnissioii  or  trial    court    has    iiuide  a  liudiug  or  award 


N.  Y.  Siii>p.  117.  Okla. — Wilson  Liiinb. 
Co.  r.  Wilson.  77  Okla.  312,  1S8  Pac. 
6r.fi;  Wick  r.  Gunn.  1(19  Pae.  10S7.  Pa. 
Poluskiowicz  r.  Philadolphia  &  Road- 
inff  C.  &  I.  Co.,  257  Pa.  305,  101  Atl. 
638.  R.  I.— Walsh  r.  River  Spinning 
Co.,  41  RT  I.  490,  103  Atl.  1025;  Le 
Claire  r.  Glonparry  Mills,  102  Atl.  513; 
Wobor  r.  .Vnu'rican  Silk  Spinning  Co., 
3S  R.  I.  309,  95  Atl.  G03;  Corral  v.  W. 
Hamlyn  &  Son,  38  R.  I.  249,  94  Atl. 
877.  Tenn.— Milne  r.  Sanders,  228  S. 
W.  702.  Utah.— Ileiselt  Const.  Co.  v. 
Industrial  Coinsn.,  197  Pae.  589;  Dos- 
colos  r.  Industrial  Comsn,,  195  Pae. 
63S;  Littsos  v.  Comsn.,  194  Pae.  338. 
Vt. — Packett  r.  Moretown  Creamery 
Co.,  99  Atl.  638.  W.  Va.— Poccardi  v. 
Ott.  82  W.  Va.  497,  96  S.  E,  790;  Poc- 
cardi r.  Public  Service  Comsn.,  75  W. 
Va.  542,  84  S.  E.  242,  L.  R.  A.  1916A, 
299.  Wis. — William  Rahr  Sons  Co.  v. 
Industrial  Comsn.,  166  Wis.  28,  163  N. 
W^.  169;  Johnstad  v.  Lake  Superior  T. 
&  T.  Ry.  Co.,  165  Wis.  499,  162  N.  W. 
659;  Eagle  Chemical  Co.  v.  Xowak, 
161  Wis.  446,  154  N.  W.  636;  Milwau- 
kee r.  Industrial  Comsn.,  160  Wis.  238, 
151  v.  W.  247;  International  Harv. 
Co.  V  Industrial  Comsn.,  157  Wis.  167, 
147  :S.  W.  53,  Ann.  Cas.  1916B,  330. 

[a]  "The  superior  court  does  not 
weigh  evidence  in  this  class  of  cases; 
it  may  determine  whether  the  finding 
of  the  commissioner  should  be  cor- 
rected or  not,  or  whether  there  was 
any  evidence  to  support  the  conclu- 
sions reached.  And  when  it  has  done 
this  its  control  over  the  evidence 
ceases."  Saunders  v.  New  England 
Collapsible  Tube  Co.,  95  Conn.  40,  110 
Atl.  538. 

[bl  Not  unless  the  evidence  clearly 
preponderates  against  them.  Morgan 
r.  Putte  Central  Min.  &  Mill.  Co. 
(Mont.),    194    Pae.   496. 

f  cl  Dependency. —  Comi.  —  Atwood 
r.  Connecticut  L.  &  P.  Co.,  112  Atl. 
269;  McDonald  r.  Great  Atlantic  & 
Pae.  Tea  Co.,  Ill  Atl.  65.  111.— Rich- 
ardson Sand  Co.  v.  Industrial  Comsn., 
296  111.  335.  129  N.  E.  751.  S.  D.— 
Day  r.  Sioux  Falls  Fruit  Co.,  177  N. 
W.   816. 

[d]     Whether  injury  was  the  result 
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of  an  accident  arising  out  of  the  em- 
ployment is  a  question  of  fact  for  tho 
commission.  Miller  v.  Beil  (Ind. 
App.),  129  N.  E.  493. 

[o]  A  referee's  findings  approved 
by  the  board  arc  conclusive  in  tlie  re- 
viewing court.  Tarr  v.  Hecla  Coal  & 
Coke  Co.,  265  Pa.  519,  109  Atl.  224. 

[f]  Employment.— Franklin  Coal  & 
Coke  Co.  V.  Industrial  Comsn.,  296  111. 
329,  129  N.  E.  Sll. 

[g]  The  commission's  affirmance  of 
a  referee's  findings  of  fact  is  not  re- 
viewable, being  a  finding  of  fact.  Car- 
tin  r.  Standard  Tin  Plate  Co.,  263  Pa. 
56,   106   Atl.   63. 

21.  Porter  v.  Industrial  Comsn. 
(Wis.),  181  N",  W.  317;  Meade  t\  Wis- 
consin Motor  Mfg.  Co.,  168  Wis.  250, 
169  N.  W.  619.  See  Norton  v.  Day 
Coal  Co.  (Iowa),  180  N.  W.  905;  Stahl 
V.  Watson  Coal  Co.   (Pa.),  112  Atl.  14. 

["a]  "Whether  the  evidence  sus- 
tains the  findings  becomes  a  question 
of  law  'only  where  an  impartial  con- 
sideration thereof  together  with  all 
reasonable  and  fair  inferences,  will 
lead  reasonable  minds  to  but  one  con- 
elusion.'  "  State  ex  rel.  Kile  v.  Dis- 
trict Court  (Minn.),  177  N.  W.  934. 
See  also  State  v.  District  Court,  142 
Minn.  335,   172   N.   W.   133. 

[b]  A  finding  that  the  claimant 
was  or  was  not  employed  is  a  finding 
of  fact  when  based  upon  evidence  from 
which  different  inferences  might  be 
drawn.  Porter  v.  Industrial  Comsn., 
(Wis.),  181  N.  W.  317. 

22.  Del. — Rudnick  V.  White  Bros., 
(Del.  Super.),  109  Atl.  881.  Ind.— In- 
terstate Iron  &  Steel  Co.  v.  Szot,  64 
Ind.  App.  173,  115  N.  E.  .599;  Kingan 
&  Co.  V.  Ossam  (Ind.  App.),  121  N.  E. 
289.  Mass. — In  re  Savage,  222  Mass. 
205,  110  N.  E.  283;  Pigeon's  Case,  216 
Mass.  51,  102  N.  E.  932,  Ann.  Cas. 
1915A,  737.  W.  Va.— Poccardi  v.  State 
Compensation  Comsr.,  79  W.  Va.  684, 
91   S.   E.   663. 

[a]  Credibility  of  witnesses  is  for 
the  commission  and  its  action  will  not 
be  reviewed.  Benjamin  v.  Rosenberg 
Bros.,  180  App.  Div.  234.  167  N.  Y. 
Sui-p.  650. 
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which  is  not  supported  by  evidence,^'  or  is  based  entirely  on  hearsay 
evidence,"*  the  finding  or  award  may  be  reviewed  on  this  ground. 
The  sufficiency  of  the  evidence  to  support  an  award  cannot  be  re- 
viewed unless  the  evidence  is  made  part  of  the  reeord.^^ 

In  reviewing  the  findings  of  the  commission  they  must  be  consid- 
ered as  a  whole  and  not  piecemeal  to  determine  their  meaning  and 
effect.^"  Also  the  court  ^y\\\  not  require  the  same  precision  that  might 
be  insisted  upon  in  the  case  of  adjudications  by  persons  learned  in  the 
law." 

A  verdict  fixing  compensation  may  be  reviewed  for  the  inadequacy 
or  excessiveness  of  the  amount  allowed.^^ 

The  descretionary  acts  of  the  board  or  court  will  not  be  reviewed,^' 
except  for  an  abuse  of  descretion.^" 


23.  Cal. — Western  Grain  &  Sugar 
Products  Co.  V.  Pillsbury,  173  Cal.  i;)5, 
159  Pac.  423;  Englebretson  v.  Indus- 
trial Accident  Conisn.,  170  Cal.  793, 
151  Pae.  421;  Clapp's  Parking  Station 
V.  Industrial  Ace.  Comsn.  (Cal.  App.), 
197  Pac.  3G9;  Pacific  Coast  Casualty 
Co.  V,  Pillsbury,  31  Cal.  App.  701,  162 
Pac.  1040;  Kirkpatrick  v.  Industrial 
Accident  Comsn.,  31  Cal.  App.  668,  161 
Pac.  274.  111. — Northern  Illinois  L.  & 
T,  Co.  V.  Industrial  Board,  279  111. 
565,  117  N.  E.  95;  Albaugh-Dover  Co, 
V.  Industrial  Board,  278  111.  179,  115 
N.  E.  834;  Schwarm  v.  George  Thom- 
son &  Sons  Co.,  281  111.  486,  118  N.  E. 
95.  Ind. — Columbia  School  Supply  Co. 
V.  Lewis,  63  Ind.  App.  .386,  115  N.  E. 
103.  Me.— Case  of  Mailman,  118  Me. 
172,  106  Atl.  606.  Mich.— Kling  v. 
National  Candy  Co.,  180  N.  W.  431; 
Meyers  v.  Michigan  Central  R.  Co.,  199 
Mich.  134,  165  N.  W.  703;  Redfield  v. 
Michigan  Workmen's  C.  M.  Ins.  Co., 
183  Mich.  633,  1.50  N.  W.  362.  N.  Y. 
Ileitz  V.  Ruppert,  218  N.  Y.  148,  112 
N.  E.  750,  L.  R.  A.  191 7A,  344;  In  re 
Supple,  180  App.  Div.  135,  167  N.  Y. 
Supp.  391;  Collins  v.  Brooklyn  Union 
Gas  Co.,  Wl  App.  Div.  381,  156  N.  Y. 
Supp.  957.  E.  I.— Collins  v.  Cole,  40 
R.  I.  66.  99  Atl.  830;  .Till.son  v.  Ross, 
38  R.  I.  145,  94  Atl.  717.  Wis.— 'Vocl7. 
V.  Industrial  Com.sn.,  161  Wis.  240,  152 
N.   W.   830. 

24.  Cat. — Employers'  Assur.  Corp. 
V.  Industrial  Acnidont  Comsn.,  170  Cal. 
800,  151  Pac.  423.  Ky.— Vnlontino  r. 
Weaver,  228  S.  W.  1036.  Mich.— Reok 
c.  Whittlosberger,  181  Mich.  463,  148 
N.  W.  247,  Ann.  Cas.  191 6C,  771;  Bloz- 
ina  r.  Castile  Min.  Co.,  178  N.  W.  67. 
N.    y. — Carroll    v.    Knickerbocker    Ico 


Co.,  218  N.  y.  435,  113  N.  E.  507,  Ann. 
Cas.    1918B,    540,    reversing    169    App. 
Div.   450,   155   N.   Y.   Supp.   1. 
See  supra.  III,  E,  4,  a. 

25.  Gates  v.  A.  G.  Dewey  Co.  (Vt.), 
Ill  Atl.  446.     See  supra  VI,  A. 

26.  Saunders  i;.  New  England  Col- 
lapsible Tube  Co.,  95  Conn,  40,  110 
Atl,   538. 

[a]  Memorandum  of  decision  which 
is  the  basis  of  the  more  formal  find- 
ings of  fact,  may  be  referred  to,  Mani- 
towoc Boiler  Works  v.  Industrial 
Comsn.,   165   Wis.   592,   163   N.   W.   172. 

[b]  The  evidence  may  be  looked  to 
to  explain  but  not  to  contradict  the 
findings.  Gleisner  r.  Gross,  170  App. 
Div.  37,  155  N.  Y.  Supp.  946. 

27.  Whittle  v.  National  Aniline  & 
Chom.   Co.,   266   Pa.   356,    109   Atl.   847. 

28.  Brown  v.  York  Water  Co.  (Neb.), 
177  N.  W.  833. 

29.  See   infra,   this   note. 

fa]  Award  of  lump  sum  rather  than 
instalments.  Stephenson  v.  State  In- 
dustrial Comsn.,  79  Okla.  228,  192  Pac. 
580;  Lumbermen's  Reciprocal  Assn.  v. 
Behnken  (Tex.  Civ.  App.),  226  S.  W. 
1.54. 

fbl  A  decree  recommitting  the  case 
to  the  hoard  <»r  coiniiiis.sion  being  ordi- 
narily discretionary  cannot  be  re- 
viewed unless  it  aiipears  that  such  ac- 
tion was  taken  solely  to  compel  recon- 
sidoration  of  correct  rulings  of  law  or 
findings  of  fact  based  on  due  consid- 
eration of  all  questions  of  law  or  evi- 
dence. Sciola's  Case  (Mass.),  128  N. 
E.  666. 

30.  Texas  Employers'  Ins.  Assn.  v. 
Downing  ("Tex.  Civ.  App.),  218  S.  W. 
112,  as  denyin;;  physical  examination 
by   x-ray    held   an   abuse. 
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2.  Jurisdictional  Questions.  —  Tho  jurisdidioii  of  the  commission 
to  not  will  1)0  roviewed.'*^  Thus  the  relatiousliip  oi"  the  parties,  being 
JTirisdiotidnal,  will  be  reviewed.^'-  The  appellate  court  may  inquire 
whether  the  findiui;  of  a  jurisdictional  fact  is  wholly  without  tho 
support  of  substantial  evidenei'.''^  and  in  some  .iurisdietions  nuiy  re- 
view a  jurisdietional  findinjr  and  determine  the  fact  to  be  otherwise.^* 

3.  Questions  Not  Presented  Below.  —  On  review  the  basis  of  tho 
award  cannot  be  attacked  on  grounds  not  presented  before  the  com- 
mission or  trial  court." 

D.  Determination  and  Disposition  op  Case.  —  1.  Generally.— 
Since  the  proceedings  are  purely  statutory  the  action  wliich  the  re- 
viewing coin-t  may  take  in  disposing  of  the  case  depends  upou  tho 
statute,^*^  which  may  limit  its  authority  to  setting  aside  or  confirming 
the  award  of  the  commission  without  power  to  enter  judgment  direct- 
ing pa>nnent  and  the  issuance  of  execution."      In    the    absence  of 


31.  Cal.— Fidelity  &  Deposit  Co.  v.' 
Industrial  Accident  Conisn.,  171  Cal. 
TllS,  154  Pac.  834;  Englebretson  v.  In- 
dustrial Accident  Comsn.,  170  Cal.  793, 
151  Pac.  421;  Great  Western  Power 
Co.  V.  Pillsbury,  170  Cal.  180,  149  Pac. 
35.  Conn. — Keunerson  i-.  Thames  Tow- 
boat  Co.,  89  Conn.  367.  94  Atl.  372. 
la. — Griffith  V.  Cole  Bros.,  183  Iowa 
415,  165  N.  W.  577,  L.  R.  A.  1918F, 
923.  Utah. — ^Industrial  Comsn.  v. 
Evans,  52  Utah  394,  174  Pac.  825.  Wis. 
Milwaukee  Western  Fuel  Co.  v.  Indus- 
trial Comsn.,  159  Wia.  635,  150  N.  W. 
998. 

See  supra,  III,  A. 

32.  Donlon  Bros.  v.  Industrial  Ac- 
cident Comsn..  173  Cal.  250,  1.59  Pac. 
715;  Columbia  School  Supply  Co.  f. 
Lewis,  63  Ind.  App.  386,  115  N.  E. 
103. 

[a]  Whether  employee  or  Independ- 
ent contractor  (1)  will  be  reviewed. 
Columbia  School  Supply  Co.  r.  Lewis, 
63  Ind.  App.  3S6,  115  N.  E.  103;  Svolos 
V.  Harrv  Marsch  &  Co.  (App.  Div.), 
186  X.  Y.  Supp.  689.  (2)  Unless  evi- 
dence is  conflicting  as  different  con- 
clu.«ion3  can  be  drawn  therefrom  in 
which  case  it  is  a  question  of  fact  and 
will  not  be  reviewed.  Columbia  School 
Supply  Co.  V.  Lewis,  63  Ind.  App.  386, 
115  N.  E.  103. 

33.  Western  Indemnity  Co.  v.  Pills- 
bury,  170  Cal.  686,  151  Pac.  398,  this 
beinp   a   question    of    law. 

fa]  Mere  scintilla  of  evidence  in- 
Buflifient.  Skeels  v.  Paul  Smith's  Ho- 
tel Co..  195  App.  Div.  39,  185  N.  Y. 
Supp.  665. 

Vol.  XXV^ 


34.  Bidwcll  Coal  Co.  v.  Davidson, 
187  Iowa  809,  174  N.  W.  592.  But  see 
American  Bridge  Co.  v.  Funk,  187 
Iowa  397,  173  N.  W.  119. 

35.  III. — Storrs  v.  Industrial  Comsn., 
285  111.  595,  121  N.  E.  267;  Wella 
Bros.  Co.  V.  Industrial  Comns.,  285  111. 
647,  121  N.  E.  256;  H.  G.  Goelitz  Co. 
r.  Industrial  Board,  278  111.  164,  115 
N.  E.  855;  Victor  Chemical  Works  v. 
Industrial  Board,  274  111.  11,  113  N. 
E.  173,  Ann.  Cas.- 1918B,  627.  Ind.— 
Zeitlow  V.  Smock,  65  Ind.  App.  643, 
117  N.  E.  6G5.  la.— Fischer  v.  W.  F. 
Priebe  &  Co.,  178  Iowa  512,  160  N.  W. 
48.  Mich. — Doherty  v.  Grosse  Isle  Tp., 
205  Mich.  592,  172  N.  W.  596;  Arm- 
strong V.  Oakland  Vinegar  &  Pickle 
Co.,  197  Mich.  334,  16.3'  N.  W.  897, 
questions  held  raised  below. 

[a]  Lack  of  notice  of  accident. 
American  Mill.  Co.  f.  Industrial  Board, 
279  111.  560,  117  N.  B.  147;  Vassar  V. 
Swift  &  Co.,  106  Kan.  836,  189  Pac. 
94.'?. 

[b]  That  Employer  Was  Not  Under 
Compensation  Act. — Bristol  &  Gale  Co. 
V.  Industrial  Comsn.,  292  111.  16,  126 
N.  E.  599. 

[c]  Inconsistent  position  cannot  be 
taken.  Veroeke  v.  Grand  Rapids,  184 
Mich.    474,    151    N.    W.   723. 

36.  Baum  v.  Industrial  Comsn.,  288 
111.  516,  123  N.  E.  625. 

fa]  Any  doubt  is  to  be  resolved  in 
favor  of  the  action  (tf  the  commission, 
)>y  virtue  of  the  statute.  Marney  V. 
Industrial  Ins.  Dept.,  98  Wash.  483, 
167   Pac.   1085. 

37.  Bristol  &  Gale  Co.  v.  Industrial 
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statutory  regulation,  on  reversal  the  mandate  will  be  regulated  by  the 
facts  of  the  particular  case.^®  Wliere  an  issue  is  undisposed  of  by 
findings,^^  or  the  correctness  of  the  award  is  doubted,*"  or  cannot  be 
determined  from  the  record,'*^  or  insufficient  competent  evidence  has 
been  taken  to  determine  the  merits  of  the  claim,*-  or  an  award  haa 
been  made  without  a  proper  hearing/^  the  cause  will  be  remanded. 
An  award  will  not  be  reversed  for  harmless  error,**  or  unless  the 


Comsn.,  292  111.  16,  126  N.  E.  599; 
Baum  V.  Industrial  Comsn.,  288  111. 
516,  123  N.  E.  625.  See  Herbig  v. 
Walton  Auto  Co.,  186  Iowa  923,  171 
N.  W.  154.  But  see  People  r.  Mc- 
Goorty,  270  111.  610.  110  N.  E.  791. 

[a]  Upon  reversing  the  action  of 
the  commission  the  matter  shall  be 
returned  for  further  hearing.  Kuca 
V.  Lehigh  Valley  Coal  Co.,  268  Pa. 
163,   110   Atl.   731. 

38.  Inland  Steel  Co.  r.  Lambert,  66 
Ind.  App.  246,  118  N.  E.  162,  rehear- 
ing before   the  board  ordered. 

39.  Dunnewald  v.  Henry  Steers, 
Inc.,  89  N.  J.  L.  601,  99  Atl.  345;  Wil- 
liam Eahr  Sons.  Co.  v.  Industrial  Comsn. 
166  Wis.  28,  163  N.  W.  169;  Karges 
V.  Industrial  Comsn.,  166  Wis.  69,  162 
N.  W.  482. 

40.  Carpenter  v.  Detroit  Forging 
Co.,   191   Mich.  45,   157   N.  W.   374. 

Compare  Marnev  v.  Industrial  Tna. 
Dept.,   98   Wash.   483,   167   Pac.   1085. 

[a]  The  cessation  of  the  disability 
may  be  inquired  into  and  the  causo 
may  be  remanded  for  taking  evidence 
on  this  question.  Pve  v.  Southwest- 
ern Gas  &  Elec.  Co.,'  147  La.  537,  85 
So.    232. 

41.  Laskowski  v.  Jessup  So  Moore 
Paper  Co.,  7  Boyce  (Del.)  492,  108 
Atl.   281. 

42.  Foughty  v.  Ott,  80  W.  Va.  88, 
92  S.  E.  143.  with  direction  to  permit 
or    obtain    additional    ovidcnfo. 

[a]  On  annulling  an  award  based 
on  hearsay  evidence  the  commis.sion 
will  be  allowed  to  proceed  with  a  fur- 
ther hearing  where  it  appears  that 
competent  evidence  may  Ix;  jirodiiced. 
Englebretson  v.  Industrial  Accident 
Comsn.,   170   Cal.   79.',,    ir.l    I'ac   .IL'I. 

\h]  Where  Additional  Evidence 
May  Be  Produced. — "Whore  an  award 
is  annnlled  for  insufTiciency  of  the  ev- 
idence to  sustain  a  material  finding 
of  the  commission,  and  it  is  ma<le  lo 
appear  that  if  the  case  be  remanded 
for  further  proceedings  before  the 
commission  additional  evidence  can  bo 


produced,  the  court  should  exercise  its 
power  to  remand.  A  new  trial  in  a 
court  of  record  follows  as  a  matter 
of  course  when  a  judgment  is  reversed 
by  an  appellate  court  on  the  ground 
that  a  material  finding  is  not  sustained 
by  the  evidence;  and  we  can  see  no 
reason  why  a  more  rigorous  rule 
should  be  applied  to  a  judgment  of 
the  Industrial  Accident  Cjommission, 
annulled  in  a  certiorari  proceeding,  in 
view  of  the  express  grant  of  power 
to  remand  for  further  proceedings  by 
the  commission."  Clapp's  Parking 
Station  v.  Industrial  Ace.  Comsn.  (Cal, 
App.),  197   Pac.  369. 

[c]  Statement  by  commission  that 
additional  evidence  can  be  produced 
may  be  acted  on  by  the  court  in  lieu 
of  an  affidavit.  Clapp's  Parking  Sta- 
tion V.  Industrial  Ace.  Comsn.  (Cal. 
App.),    197   Pac.   369. 

43.  Flynn  v.  Ponca  City  Mill.  Co. 
(Okla.),    177    Pac.   366. 

44.  la. — Sylcord  v.  Horn,  179  Iowa 
036,  162  N.  W.  249.  Kan.— Dobish  r. 
Cudahy  Packing  Co.,  101  Kan.  764, 
171  Pac.  915;  Oliver  v.  Christopher, 
98  Kan.  660,  159  Pac.  397.  Ky.— Val- 
entine V.  Weaver,  228  S.  W.  1036. 
Minn. — State  v.  Meeker  County  Dist. 
Ct.,  128  Minn.  221,  150  N.  W.  623. 
Wash. — Zappala  v.  Industrial  Ins, 
Comsn.,  82  Wash.  314,  144  Pac.  54, 
L.  R.  A.  19]TiA,  295. 

["a]  A  joint  award  to  a  father  and 
Htei)mother,  the  latter  of  whom  was 
not  a  dei)endcmt,  is  harmless  error, 
where  the  amount  did  not  exceed  that 
to  which  the  fatlier  would  have  been 
entitled  had  he  proceeded  alone.  Milno 
V.    Sanders    (Tenn.),    228    S.    W.    702. 

Ill]  Improper  admission  of  board's 
award  in  evidence  held  prejudicial 
where  it  went  before  the  jury  and 
might  have  had  a  deciding  inlluenco 
■upon  them.  Texas  Employers'  Ins. 
Assn.  r.  Downing  (Tex.  Civ.  App.), 
•J1S   S.    W.    112. 

[c]  Denial  of  lump  sum  award  on 
erroneous    theory    held    jircjinlicial    er- 
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substantial  rip:hts  of  the  parties  are  afTooted  hy  tlio  error.'"'  The  ad- 
misiiion  of  incompetent  evidence  ■will  be  disrcf^arded  on  review  wliero 
in  tlie  absence  of  fraud  there  is  some  legal  basis  for  the  finding/" 

The  appellate  eo\»rt  may  itself,  in  a.  proper  case,  under  some  statutes, 
modify  the  award, '^  or  allow  a  olaim  for  compensation'®  where  tho 
eviilence  is  clear  and  uncontradicted.  The  reviewing  court  may  cor- 
rect an  obvious  clerical  error  in  the  award  instead  of  remanding  it 
for  correction.'^ 

The  cause  will  not  be  dismissed  for  insufficiency  of  the  complaint 
where  it'  apjiears  that  the  defect  may  be  cured  by  amendment,  but 
will  be  reiiiamled  for  further  proceedings.'^" 

2.  Proceedings  on  Remand.''^  —  On  a  rehearing  after  remand  of 
the  case  the  board  or  court  may  take  additional  evidence  and  consider 
it  in  connection  with  the  evidence  previously  taken." 

Law  of  the  Case. —  In  accordance  with,  the  principles  elsewhere 
treated, ^^  rulings  on  appeal  become  the  law  of  the  case  governing  a 
subsequent  hearing  and  award.°* 


ror.     Karoly  v.   Industrial    Comsn.,   65 
Colo.   23f),   176   Pae.   284. 

[d]  Opinion  of  injured  employe  a  a 
to  the  extent  of  his  dis.Tliility  held 
harmless  in  view  of  the  other  testi- 
mony. ITafer  Washed  Coal  Co,  v.  In- 
dustVial  Comsn.,  295  111.  578,  129  N, 
E,    521. 

45,  Von  Etta's  Case,  223  Mass,  56, 
111  N.  E.  696,  L.  R.  A.  1916D,  641; 
Pigeon's  Case,  216  Mass.  51,  102  N, 
E.  932,  Ann,  Cas.  1915A,  737;  Bell  v. 
Haves-Ionia  Co.,  192  Mich.  90,  158  N. 
W."  179. 

fa]  Irregularities  or  errors  In  mere 
matters  of  procedure  which  do  not  af- 
fect the  jurisdiction  of  the  commis- 
sion are  not  grounds  for  vacating  tho 
award.  Maryland  Casualty  Co.  v.  In- 
dustrial Ace.  Comsn,,  178  Cal.  491, 
173   Pan.   993. 

46.  Cal. — Maryland  Casualty  Co.  v. 
Industrial  Ace.  Comsn.,  178  Cal.  491, 
173  Pac.  993.  Ind.— Haskell  &  Bar- 
ker  Car  Co,  v.  Brown  (Ind.  App.),  117 
N.  E.  5.55.  Mich. — Ginsberg  v.  Bur- 
roughs Adding  Machine  Co.,  204  Mich. 
130,  170  N.  W.  15;  Kinnev  V.  Cadillao 
Motor  Car  Co.,  199  Mich.' 435,  165  N. 
W.  651;  Fitzgerald  v.  Lozier  Motor 
Co.,  187  Mich.  660,  154  N.  W.  67;  Reck 
V.  Whittlesberger,  181  Mich.  463,  14S 
N.  W.  247,  Ann.  Cas.  191 6C,  771.  Wis. 
First  Nat.  Bank  v.  Industrial  Comsn., 
161    Wis.   526,   154   N.   W.   847. 

fa]  Unless  substantial  rights  of 
the  parties  affected  errors  in  admit- 
ting    evidence     will     be     disregarded. 
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Pigeon's   Case,   216    Mass.   51,    102    N. 
E.   932,  Ann.   Cas.   1915A,  737. 

47,  Colo. — Industrial  Comsn.  v. 
.Tohnson,  64  Colo.  461,  172  Pac  422. 
Conn. — Thompson  v.  Twiss,  90  Conn. 
444,  97  Atl.  328.  Mich.— Andrejwski 
r.  Wolverine  Coal  Co.,  182  Mich.  298, 
148  N.  W.  684,  Ann.  Cas.  1916D,  724. 
Wis. — See  Karges  v.  Industrial  Comsn., 
166  Wis.  69,  162  N.  W.  482. 

48.  Poccardi  v.  Ott,  82  W.  Va.  497, 
96  S.   E.   790. 

49,  Centralia  Coal  Co,  v.  Industrial 
Comsn.,  294  111.  325,  128  N.  E.  554, 
"right"  by  changed  to  "left"  where 
evidence  and*  findings  show  left  in- 
stead  of   riglit    leg  injured. 

50.  Georgia  Casualty  Co,  v.  Ward 
(Tex.  Civ.  App.),  220  S.  W.  380,  221 
S.   W.   298. 

51.  See  generally  the  title  "Man- 
'date  and  Proceedings  Thereafter." 

52,  Miller  v.  Diamond  Ice  &  Coal 
Co.  (Del.),  Ill  Atl.  745;  Kuca  v.  Le- 
liigh  Valley  Coal  Co.,  268  Pa,  163, 
no    Atl.    731. 

[a]  It  Is  discretionary  with  the 
court  whether  to  allow  claimant  time 
to  make  further  investigation  with  a 
view  of  taking  testimonv.  Venuto  V. 
Carter  Lake  Club  (Neb.),  181  N.  W. 
377. 

53.  See  the  title  "Law  of  the 
Case," 

54,  Brady  v.  Holbrook,  Cabot,  etc., 
Corp.  (App.  Div.),  185  N.  Y.  Supp, 
541. 

[a]    Where  the  injury  has  been  a4- 
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Vn.  COSTS  AND  FEES.  — A.  Costs.  — The  awarding  of  costs 
is  regulated  entirely  by  statute, ^^  and  they  are  sometimes  imposed  on 
the  party  whose  action  has  unnecessarily  occasioned  the  proceedings,^*^ 
otherwise  being  in  the  descretion  of  the  court  or  commission.^^ 

B.  Fees.  —  The  fees  of  attorneys  and  physicians  in  compensation 
cases  are  sometimes  regulated  by  statute  or  made  subject  to  regula- 
tion of  the  commis.sion.^^  In  the  latter  case,  however;  the  statute  \xi\] 
not  be  extended  beyond  its  specific  terms  and  the  evil  sought  to  be 
regulated.^®  The  claimant's  right  to  an  allowance  of  attorney's  fees 
is  purely  statutory  and  they  can  be  allowed  only  where  the  statute  so 
provides.®*^  Under  the  statute  the  fees  of  ai'bitrators  are  properly 
taxed  to  the  employer.^^     Some  statutes  permit  a  physician  to  in- 


Judged  a  permanent  partial  disability 
and  the  commission  has  been  directed 
to  fix  a  lump  sum  award  therefor,  they 
cannot  require  claimant  to  first  sub- 
mit to  an  operation  to  determine 
whether  the  injury  is  permanent. 
Kline  v.  Industrial  Ins.  Comsn.,  101 
Wash.  365,  172  Pac.  "SiS. 

55.  See  the  statutes,  and  Southern 
Surety  Co.  v.  Lucero  (Tex.  Civ.  App.), 
218  S.  W.  68  (facts  amounting  to 
"good  cause"  for  adjudging  costs 
against  appellant  though  award  was 
reduced);  Southern  Surety  Co.  v. 
Hendley  (Tex.  Civ.  App.),  '226  S.  W. 
454  (costs  properly  adjudged  against 
appellant) ;  Ninnoman  v.  Industrial 
Comsn.,   171   Wis.   190,  176  N.   W.  909. 

56.  See  In  re  Fierro's  Case,  223 
Mass.  378,  111   X.  E.  957. 

[a]  Provision  Mandatory. — Wilson 
17.  C.  Dorflinger  &  Sons,  218  N.  Y.  734, 
113  N.  E.  454,  amending  remittitur, 
218  N.  Y.  84,  112  N.  E.  667,  Ann.  Cas. 
1917D,   38. 

57.  Wilson  v.  C.  Dorflinger  &  Sons, 
218  N.  Y.  734.  113  N.  E.  454,  amend- 
ing remittitur,  218  N.  Y.  84,  112  N. 
E.   567,  Ann.   Cas.   1917D,  38. 

[a]  Ordinarily  (1)  costs  should  not 
go  against  an  unsuccessful  claimant, 
but  against  the  industrial  commission, 
Wilson  V.  C.  Dorflinger  &  Sons,  218 
N.  Y.  734,  113  N.  E.  454,  amending 
remittitur  218  N.  Y.  84,  112  N.  E.  567, 
Ann.  Cas.  1917D,  38.  (2)  But  on  an 
unsuccessful  appeal  by  the  employer 
and  insurer,  costs  should  be  against 
them.  In  re  Petrie,  218  N.  Y.  730, 
113   N.   E.  4.55. 

58.  Roe  the  statutes,  and  Nelson  v 
Industrial  Ins.  Dept.,  104  Wash.  204, 
176    Pac.   15. 

[a]     Attorney    entitled    to    hearing 


on  the  reasonableness  of  the  fee  agreed 
to  be  paid  by  injured  employee.  Schil- 
ling V.  Industrial  Ace.  Comsn.  (Cal. 
App.),  190  Pac.  373. 

[b]  Finding  as  to  amount  of  phy- 
sician's fees  required  where  notice  of 
his  claim  is  given.  Pacific  Coast  Cas- 
ualty Co.  V.  Pillsbury,  171  Cal.  319, 
153   Pac.   24. 

59.  See  National  Car  Coupler  Co. 
V.  Sullivan   (Ind.  App.),  126  N.  E.  494. 

[a]  Eestitution  of  Excess. — Neither 
the  board  nor  the  court,  in  proceed- 
ings to  fix  the  fee,  can  render  judg- 
ment for  the  excess  over  the  amount 
allowed,  taken  under  a  contract.  Maj 
V.  Charles  Hoertz  &  Son,  204  Mich. 
432,  170  N.  W.  305. 

60.  111. — McMurray  r.  Peabody  Coal 
Co.,  281  111.  218,  118  N.  E.  29,  on  en- 
try of  judgment  on  award,  where  em- 
ployer has  refused  to  pay.  Minn. — Seo 
.lohanson  v.  Lundin  Bros.,  144  Minn. 
470,  175  N.  W.  302.  Neb.— Updike 
Grain  Co.  v.  Swanson,  178  N.  W.  618 
(not  on  appeal  by  employee,  though 
award  is  thereby  increased,  sijice  stat- 
ute only  allows  them  when  employer 
a[ipeals);  United  States  Fidelity  & 
Guar.  Co.  r.  Wickline,  103  Neb.  21, 
170   N.   W.    193. 

[a]  On  application  for  judgment 
on  an  award  which  the  employer  has 
failed  to  pay.  Friedman  Mfg.  Co.  V. 
Industrial  -Comsn.,  284  111.  554,  120 
N.    E.    460. 

("b]  On  appeal  from  superior  to  su- 
preme court  attornt-y's  fees  not  al- 
lowable. O'Rrien  7«.  Industrial  Ins. 
Dept.,    100    Wash.    671.    171    P.ic.    lOlS. 

fr]  No  lien  except  to  the  amount 
approved.  Kratz  r.  Holland  Inn,  186 
Iowa  96.1,   17:?    N.   W.   292. 

61.  Fischer  v.   W.  F.   Priobc  &  Co., 
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stituto  proocodincrs  ajrainst  the  insnivT  for  his  oomponsation,"-  nncl  an 
attorney  to  apjHMl  from  an  award  lixinLT  liis  fees.'''' 

VIII.  MISCELLANEOUS  PROCEEDINGS  UNDER  ACTS.— A. 
(~If.xi:k.\i.ly.  —  Coiupcnsnt ion  arts  sonirliincs  conlciiiplato  or  provide 
for  procoeding-s  othor  tlian  those  by  the  injun-d  pai'ty  for  compensa- 
tion,'^* such  as  penalties  for  violation  of  their  provisions."^ 

B.  Enforcement  of  Contribution  to  Fund  or  Provision  for 
Compensation.  —  Under  statutes  creatinsr  a  state  compensation  insur- 
ance fund,  provision  is  sometimes  made  for  action  to  compel  payment 
by  the  employer  of  the  amount  due  from  him."*'  Otherwise  such  an 
action  cannot  be  maintained,*^^  but  the  employer  m^ay  be  compelled 
bv  mandamus  to  make  the  provision  for  compensation  required  by 
law.«8 

IX.  EFFECT  OF  ACT  ON  OTHER  REMEDIES.  —  A.  Gen- 
ERALLY.  —  The  effect  of  compensation  acts  upon  previously  existing 
rights  of  action  and  remedies  of  the  parties  involved,  depends  largely 
upon  the  terms  of  the  acts  themselves,  which  usually  make  specific 
pro^iJsion  as  to  such  matter."^  The  fact  that  a  minor  has  received 
compensation  for  his  injuries  does  not  affect  the  remedy  of  the 
parent  for  the  damage  to  himself.^" 

B.  Actions  by  Employee).  —  1.  Ag"aini3t  Employer.  - —  a.  Gen- 
eralhj.  —  Generally  the  rights  and  remedies  provided  by  the  com- 
pensation act  to  an  injured  employee  are  exclusive  of  all  previously 
existing  common-law  or  statutory  rights  and  remedies,  exempt  aa 
therein  otherwise  provided.^^     Of  course,  if  the  case  does  not  fall 


ITS  Iowa  512.  160  N.  W.  48. 

62.  See  supra,  I,  F. 

63.  Eawlings  r.  "Workmen's  Com- 
pensation Board,  187  Ky.  308,  218  S. 
W.  985,     See  supra,  VI,  B,  note. 

64.  See   the   statutes. 

65.  See  the  statutes  and  generally 
the  title  "Penalties,  Forfeitures  ai* 
Fines." 

[a]  The  venue  of  an  action  for  a 
penalty  prescribed  for  failure  of  the 
employer  to  make  reports  of  accidents, 
is  in  the  county  where  the  business 
is  carried  on.  In  re  Burk,  66  Ind. 
App.  43.5,  118  N.   E.  540. 

66.  See  the  statutes,  and  Nevada 
Industrial  Comsn.  v.  Washoe  County, 
41  Nev.  ^437,  171  Pac.  511,  action 
against    county. 

[a]  Action  Against  Public  Corpo- 
ration.— Under  such  a  statute  a  school 
district,  which  is  an  "employer" 
wi'hin  the  moaning  of  the  statute, 
mny  be  sui:d  for  tin;  amount  due  with- 
out resorting  to  mandamus.  School 
Di.«i.  No.  1  r.  Industrial  Ccmsn.,  66 
Colo     580,   185   Pac.   348. 
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67.  Industrial  Comsn.  v.  I>aly  Min. 
Co.,    51    Utah   602,    172   Pac.   301. 

68.  Industrial  Comsn.  v.  Daly  Min. 
Co.,  51  Utah  602,  172  Pac.  301. 

■  69.  See  the  statutes  and  the  dis- 
cussion following.  See  also  Donahue 
r.  Thorndike  &  Hix  (Me.),  109  Atl. 
187. 

70.  King  V.  Viscoloid  Co.,  219  Mass. 
420,  106  N.  E.  988,  Ann.  Gas.  1916D, 
1170. 

71.  Sec  the  statutes  and  the  fol- 
lowing: U.  S. — Meese  v.  Northern  Pa- 
cific R.  Co.,  211  Fed.  254,  127  C.  C. 
A.  622.  Ala.— .Steagall  v.  Schloss- 
Sheffield  Steel  &  Iron  Co.,  87  So.  787. 
Ariz. — Consolidated  Arizona  Smelting 
Co.  V.  Ujack,  15  Ariz.  382,  139  Pac. 
465.  Cal. — San  Francisco  Stevedoring 
Co.  V.  Pillsbury,  170  Cal.  321,  149  Pac. 
586;  Helme  v.  Great  Western  Milling 
Co.  (Cal.  App.),  185  Pac.  510.  la.— 
Balen  v.  Colfax  Consol.  Coal  Co.,  183 
Iowa  1198,  168  N.  W.  246.  Kan.— Mc- 
Robcrts  V.  National  Zinc  Co.,  93  Kan. 
364,  144  Pac.  247,  Ann.  Cas.  1916D, 
286.  Me. — Donahue  v.  Thorndike  & 
Hix,  109  Atl.   187;   Nadeau  v.  Caribou 
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within  the  act,  either  because  of  the  nature  of  the  ease  or  because 
the  parties  have  not  elected  to  come  under  it.  such  other  remedies 
may  be  resorted  to/^  but  the  conditions  precedent  to  such  other 
remedies  must  be  complied  with."  Some  statutes  provide  that  for 
wilful  or  intentional  acts  of  the  employer  the  employee  may  pursue 
his  common-law  remedies;^*  and  some  give  to  the  employee,^^  or  to 
the  employer,'*^  an  election.  In  the  case  of  non-assenting  employers, 
however,  or  a  certain  class  of  them,  they  may  be,  by  the  act,  de- 
prived of  the  right  to  rely  upon  certain  previously  existing  defenses." 
b.  PhacUng.  —  A  workman  claiming  damages  in  a  common  law  ac- 
tion under  an  exception  in  the  compensation  statute,  must  allege  and 
prove  the  facts  bringing  his  case  within  the  exception.''^  Where  only 
employers  who  elect  to  be  bound  thereby  are  subject  to  the  compensa- 
tion features  of  the  act,  the  plaintiff  in  a  common  law  action  need  not 
allege  that  the  employer  is  non-assenting,^^  but  the  employer,  to  avail 


Water,  L.  &  P.  Co.,  118  Me.  325,  108 
Atl.  190.  Mass. — King  v.  Viscoloid 
Co.,  215  Mass.  420,  106  N.  E.  988, 
Ann.  Cas.  1916D,  1170.  Ohio.— Zilch 
V.  Bomgardner,  91  Ohio  205,  110  N. 
E.  459.  Wash.— Peet  v.  Mills,  76 
Wash.  437,  136  Pac.  685,  Ann.  Cas. 
1915D,  154,   L.  E.  A.  1916A,  358. 

72.  HI.— Bowers  v.  Claxton,  212  111. 
App.  609,  non-hazardous  employment. 
Me. — Nadeau  v.  Caribou  Water,  L.  & 
P.  Co.,  118  Me.  325,  108  Atl.  190^.  N.  Y. 
Shinnick  v.  Clover  Farms  Co.,  169  App. 
Div.  236,   154  N.  Y.  Supp.   423. 

73.  See  Brunette  r.  Brunette,  171 
Wis.  366,   177   N.  W.  593. 

74.  See  the  statutes  and  the  fol- 
lowing: U.  S. — McWeeny  v.  Standard 
Boiler  &  Plate  Co.,  210  Fed.  507,  af- 
firmed, 218  Fed.  361,  134  C.  C.  A.  169, 
includes  acts  done  in  utter  disregard 
of  consequences.  Cal. — San  Francisco 
Stevedoring  Co.  v.  Pillbsurv,  170  Cal. 
321,  149  Pac.  586.  HI.- Forrest  v.  Ro- 
per Furniture  Co.,  267  111,  331,  108  N. 
E.  328;  Burnes  V.  Swift  &  Co.,  186 
111.   App.   460. 

75.  See  the  various  acts  and  the 
following:  Ariz. — Consolidated  Arizona 
Smelting  Co.  v.  II jack,  15  Ariz.  382, 
1.39  Pac.  465.  la.— Balon  v.  Colfax 
Consol.  Coal  Co.,  18.3  Iowa  1198,  16S 
N.  W.  246.  Kan.— Smith  v.  Western 
States  Portland  femcnt  Co.,  94  Kan. 
501,  146  Pac.  1026.  Me. — Donahue  f. 
Thorndikc  &  Ilix,  109  Atl.  1S7;  Nad- 
eau r.  Caribou  Water,  L.  &  P.  Co..  118 
Mo.  325,  108  Atl.  UiO.  N.  H.— Writts 
V.  Derry  Shoe  Co.,  lOf)  Atl.  837.  N.  J, 
fJrpgutis  r.  Wadark  Wire  Works,  86 
N.  J.  L.  610,  92  Atl.  354. 


[a]  Right  of  election  is  personal  to 
the  employee  and  cannot  be  exercised 
by  his  personal  representative.  Behr- 
inger  v.  Inspiration  Consol.  Cop.  Co., 
17   Ariz,  232,   149  Pac.   1005. 

[b]  Election  binds  personal  repre- 
sentative on  death  of  employee  who 
has  made  election.  Gregutis  v.  Wac- 
lark  Wire  Works,  86  N.  J.  L.  610,  92 
Atl.   354. 

76.  Ala. — Steagall  v.  Schloss-Shef- 
field  Steel  &  Iron  Co.,  87  So.  787, 
Me. — Nadeau  v.  Caribou  Water,  L.  & 
P.  Co.,  118  Me.  325,  108  Atl.  190. 
N.  H,— Watts  V.  Derry  Shoe  Co.,  109 
Atl.   837. 

77.  Me. — Nadeau  v.  Caribou  Water, 
L.  &  P.  Co.,  lis  Me.  325,  108  Atl.  190, 
employers  of  more  than  five  employees. 
N.  H.— Watts  V.  Derry  Shoe  Co.,  109 
Atl.  837,  W.  Va.— See  Louis  v.  Smith- 
McCormick  Const,  Co.,  80  W.  Va,  159, 
92  S.  E,  249,  declaration  sufTicient  to 
avoid    defense    of    assumption    of    risk. 

78.  Helme  v.  Great  Western  Milling 
Co.    (Cal.  App.),   185   Pac,   510. 

79.  Nadeau  r.  Caribou  Water,  L.  & 
P,  Co.,  118  Me.  325,  lOS  Atl.  190.  See 
also  Hunter  r.  Colfax  Consol.  Coal  Co., 
175  Iowa  245,  154  N.  W,  1037,  Ann. 
Cas.  1917E,  803,  L.  R.  A.  191 7D,  15; 
n.arvin  v.  Western  Cooperage  Co.,  94 
Ore.  487,  184  Pac.  555.  But  see  Stea- 
gall r.  Schloss-ShPfTield  Steel  &  Iron 
Co.  (Ala.),  87  So.  787;  Louis  r.  Smilh- 
McCormick  Const.  Co.,  80  W.  Va.  1.59, 
92  S.  K.  249,  holding  that  while  the 
act  need  not  be  H[)e('irically  invoked, 
[liaintifT  must  allege  facts  showing  de- 
fendant had  not  complied  with  the 
statutory     requirements     necessary     to 
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himself  of  the  exemption  from  suit,  must  plead  and  prove  it,^"  as  he 
must  also  do  if  he  relies  upon  a  foreign  eompensation  aet,**^  and  under 
some  statutes  the  plaintitT  need  not  alleij:e  ni'^'lifj^cnce  but  the  em- 
ployer ^vho  has  rejeeted  the  aet  niiist  plead  absence  of  nefjlifjfence  and 
all  otiier  matters  as  to  which  he  has  the  burden  of  proof/-  So  where 
the  aet  specifies  the  classes  of  employment  subject  to  its  provisions  the 
employer  must  plead  the  facts  bringing  the  case  within  it.*'  But 
where  all  employers  except  those  who  elect  otherwise  are  governed  by 
the  act?*'*  or  the  act  provides  that  employers  who  fail  to  secure  the 
payment  of  eompensation  in  the  manner  prescribed  are  liable  in  dam- 
ages,'^-'  the  plaintiff  in  a  commjun  law  action  must  allege  the  election 
of  the  employer  not  to  be  bound  or  his  failure  to  secure  the  payment 
of  compensation,  as  the  case  may  be,  unless  his  pleading  shows  the 
employment  to  be  non-hazardous  and  therefore  not  subject  to  the 
act,^"  or  fails  to  show  the  character  of  the  employment  in  this  respect.*^ 
So  also  the  employer  need  not  plead  that  plaintiff  is  one  of  the  classes 
of  workers  excepted  from  the  operation  of  the  act,^®  but  plaintiff 
must  allege  that  his  ease  is  in  one  of  the  excepted  classes.*®     If  the 


avoid  the  compensation  features  of  the 
att. 

80.  Cal.— Mickel  v.  Althouse,  38  Cal. 
App.  321,  176  Pac.  51.  Kan.— Spotts- 
ville  V.  Western  States  Portland  Cement 
Co.,  94  Kan.  2.58,  146  Pac.  356.  Me.— 
Nadeau  v.  Caribou  Water,  L.  &  P.  Co., 
118  Me.  325,  108  Atl.  190.  Md.— Sal- 
vuca  V.  Ryan  &  Reilly  Co.,  129  Md. 
235,   98   Atl.   675. 

See  Ala. — Steagall  v.  Schloss-Shef- 
field  Steel  &  Iron  Co.,  87  So.  787. 
Colo. — Arkansas  Valley  Ry.  L.  &  P. 
Co.  V.  Ballinger,  65  Colo.  548,  178  Pac. 
566.  Ore. — Garvin  v.  Western  Cooper- 
age  Co.,   94   Ore.   487,    184   Pac.    553. 

81.  Nash  V.  Minneapolis  &  St.  L. 
R.   Co.,   141   Minn.  148,  169  N.  W.  540. 

82.  Balen  v.  Colfax  Consol.  Coal 
Co.,  183  Iowa  1198,  168  N.  W.  246; 
Mitchell  V.  Swanwood  Coal  Co.,  182 
Iowa  1001,  166  N.  W.  391;  Hunter  v. 
Colfax  Consol.  Coal  Co.,  175  Iowa  245, 
154  N.  W.  1037,  157  N.  W.  145,  Ann. 
Cas.  1917E,  803,  L.  R.  A.  1917D,  15. 

83.  Michel  v.  American  Cinema 
Corp.,  182  N.  Y.  Supp.  588. 

84.  Bishop  V.  Chicago  Rys.  Co.,  290 
111.  194,  124  N.  E.  837;  Beveridge  f. 
Illinois  Fuel  Co.,  283  111.  31,  119  N. 
E.   46. 

fa]  Absence  of  such  allegation  Is 
not  waived  by  defendant's  introduc- 
tion of  evidence  in  disproof  of  alleged 
negligence.  Bpveridge  v.  Illinois  Fuel 
Co.,  283  111.  31,  119  N.  E.  46.  See 
also    Barnes    r.    Illinois    Fuel    Co.,    283 

Vol.  XXVI 


111.  173,  119  N.  E.  48.  Compare  Zukas 
V.  Appleton  Mfg.  Co.,  279  111.  171,  116 
N.   E.    610. 

[b]  The  fact  that  defendant  has 
filed  the  required  notice  of  liis  elec- 
tion not  to  be  bound  (1)  must  bo 
pleaded  rather  than  the  conclusion  that 
he  rejected  the  aet  and  is  not  work- 
ing under  it — at  least  this  is  the  rule 
under  a  slatute  requiring  a  pleading 
of  such  fact.  England  v.  Nokomis 
Coal  Co.,  214  111.  App.  270.  (2)  But 
after  issue  taken,  trial  and  verdict 
such  an  allegation  cannot  be  ques- 
tioned. Bacon  v.  Emerson-Branting- 
ham  Co.,  213  111.  App.  96. 

85.  Nulle  V.  Hardman,  Peck  &  Co., 
185  App.  Div.  351,  173  N.  Y.  Supp. 
2.36;  Campoccia  v.  Panama  R.  Co.,  110 
Misc.  116,  181  N.  Y.  Supp.  14,  reversed 
on  other  grounds.  182  N.  Y.  Supp.  807. 

86.  Bowers  v.  Claxton,  212  111.  App. 
609,  reference  to  the  act  unnecessary 
and    surplusage. 

87.  Nilsen  v.  American  Bridge  Co., 
221  N.  Y.  12,  116  N.  E.  383;  Michel 
r.  American  Cinema  Corp.,  182  N.  Y. 
Supp.   588. 

88.  Mitchell  v.  St.  Louis  Smelting 
&  Ref.  Co.  (Mo.  App.),  215  S.  W.  506, 
employer  relying  on  compensation  law 
of   another   state. 

89.  Steagall  v.  Schloss-ShefTield  Steel 
&  Iron  Ck).  (Ala.),  87  So.  787;  Duna- 
way  V.  Austin  Street  R.  Co.  (Tex.  Civ. 
App.),   195   S.   W.   1157. 

[a]    Employment     Casual.  —  Facta 
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plaintiff  wishes  to  bring  himself  within  the  provisions  of  the  act  de- 
priving a  non-assenting  eniploj-er  of  certain  common-law  defenses  un- 
der specified  circumstances,  he  must  plead  the  facts  making  such  pro- 
visions applicable,^''  such  as  the  employmient  of  more  than  a  given 
number  of  workers.^^  Where  the  employee  has  the  right  of  election, 
the  employer  must  plead  the  fact  of  an  election  if  he  wishes  to  rely 
upon   it.^- 

2.  Against  Third  Persons.  —  a.  Generally.  —  While  some  courts 
hold  that  the  workmen's  compensation  acts  take  away  any  right  of 
action  the  injured  employee  may  have  against  a  third  person  whose 
negligence  caused  the  injury,®^  a  statute  providing  that  the  remedies 
therein  given  are  exclusive  is  generally  held  to  apply  only  to  actions 
against  the  employer.^*  If  the  third  person  as  well  as  the  employer 
and  employee  is  within  the  provisions  of  the  act  a  common-law  action 
cannot  be  maintained  against  him.^^  Under  many  acts  the  employee 
has  his  election  whether  to  proceed  against  his  employer  for  compen- 
sation or  against  a  third  person,,  who  caused  the  injury,  for  damages, 
but  cannot  do  both,^*^  though  under  some  statutes  an  action  in  his  name 


bringing  case  within  exception  must 
be  stated.  Bishop  v.  Chicago  Kys.  Co., 
290  in.  194,  124  N,  E.  837. 

90.  Me. — Nadeau*  v.  Caribou  Water, 
L.  &  P.  Co.,  118  Me.  32.5,  108  Atl.  190. 
Tex. — Hodges  v.  Swastika  Oil  Co. 
(Tex.  Civ.  App.),  185  S.  W.  369. 
W.  Va. — See  Louis  v.  Smith-McCor- 
mick  Const.  Co.,  80  W.  Va.  159,  92 
S.   E.  249. 

[a]  But  see  Spilene  v.  Salmon  Fallg 
Mfg.  Co.  (N.  H.),  108  Atl.  808,  hold- 
ing that  the  burden  of  introducing  evi- 
dence showing  that  he  was  not  a  non- 
assenting  employer,  was  upon  the  de- 
fendant, since  this  was  in  the  nature 
of  an  exemption  from  the  operation 
of  a  general   statute. 

[b]  An  amendment  may  be  made 
to  set  up  tho  fads  brinf,'ing  a  com- 
mon law  action  within  this  provision 
of  the  act.  Watts  r.  Derry  Shoe  Co. 
(N.    n.),   109    Atl.    837. 

91.  See    cases    in    preceding   note. 

92.  Behringer  v.  Inspiration  Conaol. 
Cop.   Co..   17   Ariz.   232,   149   Pac.   1065. 

93.  Northern  Pacific  Ry.  Co.  r. 
Meese,  239  U.  S.  614,  36  Sup.  Ct.  223, 
60  L.  ed.  467  (reversing  211  Fed.  254, 
127  €.  C.  A.  622,  under  act  of  Wash- 
ington which  provides  that  "all 
phases  of  the  'premises*  are  with- 
drawn from  jirivate  controversy,  *  *  • 
and  to  the  exclusion  of  every  other 
remedy,  procerdinp,  or  compensation, 
except  as  otherwise  provided  in  this 
act,  and  to  that   end   all   civil   actions 


for  such  personal  injuries  *  *  *  are 
hereby  abolished");  Eoss  i\  Erickson 
Consf.  Co.,  89  Wash.  634,  155  Pac.  153, 
L.  R.  A.  1916F,  319;  Peet  v.  Mills,  76 
Wash.  437,  136  Pac.  685,  Ann.  Cas. 
1915D,   154,  L.  R.  A.   1916A,  358. 

94.  N.  J. — Jacowicz  r.  Delaware,  L. 
&  W.  R.  Co.,  87  N.  J.  273.  92  Atl.  946, 
Ann.  Cas.  1916B,  1222.  N.  Y.— Lester 
r.  Otis  Elevator  Co.,  90  Misc.  649,  153 
N".  Y.  Supp.  1058.  Wis.— Smale  v. 
Wrought  Washer  Mfg.  Co.,  160  Wis. 
331,  151   N.  W.  803. 

But  see  McIIugh  t?.  Williams  (R.  I.), 
110  Atl.   607. 

95.  Klonowski  v.  Crescent  Paper 
Box  Mfg.  Co.,  217  111.  App.  150  (own- 
er of  premises  leased  to  employer  held 
not  engaged  in  extra  hazardous  busi- 
ness and  not  within  act);  O'Brien  v. 
Chicago  City   R.  Co.,  216  111.  App.  115. 

96.  See  the  statutes  and  the  fol- 
lowing: Haw. — Reinhardt  v.  County  of 
Maui,  23  Hawaii  524.  Me. — Doiialiuo 
r.  Thorndike  &  llix,  109  Atl.  187. 
Mass. — Barrv  r.  Bav  State  St.  R.  Co., 
222  Mass.  .366,  110 'N".  E.  1031;  Turn- 
quist  r.  Ilannon,  219  Mass.  560,  107 
N.  E.  443;  Cripp's  Case,  216  Mass.  586, 
104  N.  E.  565,  Ann.  Cas.  191 5B,  828. 
Wis.— Pawlak  v.  Haves,  162  Wis.  503, 
156  N.  W.  464,  L.  R.  A.  1917A,  392; 
McOarvey  v.  Independent  O.  &  G.  Co., 
156  Wis.  580,  146  N.  W.  895.  Bag. 
Mahomed  r.  Maunsell,  124  L.  .7.  Jo. 
153,  1  B.  W.  C.  C.  269;  Woodcock  v. 
Lon.lon  &  N.  W.  Ry.  Co.,  3  K.  B.  139, 
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may  be  broiicrht  for  tlio  bonofit  of  the  employer  or  insurer,^^  and  a 
statute  proviiliiiir  tiint  an  employee  waives  his  ri^'lit  to  compensation 
by  brini^infr  an  action  a,trainst  a  third  person,  does  not  .apply  to  an 
action  by  the  deceased  employee's  personal  representative  where  tho 
damages  would  belong:  to  the  estate  rather  than  to  the  dependent's."' 
I'nder  some  statutes  a  claim  for  comi)ensation  against  the  employer 
operates  as  an  assignment  to  him  of  the  right  of  action  against  third 
persons.^'-'  or  at  least  as  a  subrogation  pro  tanto.^  In  the  latter  case 
the  employer  who  has  ]iaid  the  compensation  should  be  made  a  party, ^ 
and  the  jury  are  properly  instructed  that  they  must  deduct  from  the 
damages  any  compensation  already  received  by  the  plaintiff.^ 

b.  Pleading.  —  The  defense  that  plaintiff  has  already  received 
compensation  from  his  employer  must  be  specially  pleaded.* 

Where  the  act  specifies  the  conditions  under  which  an  action  against 
third  persons  may  be  brought,  plaintiff  must  allege  all  the  facts  bring- 
ing his  case  within  the  statute.''  But  if  the  facts  set  forth  in  plaintiff's 
pleading  negative  the  presumption  that  defendant  is  governed  by  the 
act,  any  reference  to  the  act  is  unnecessary.® 

C.  Actions  by  Employer^  or  Insurer.  —  1.  Generally. 
"Wliether  the  employer  or  insurer  w^ho  has  paid  or  is  liable  for  com- 
pensation has  a  right  of  action  against  a  third  person  by  whose  wrong 
the  injury  was  inflicted,  depends  upon  the  terms  of  the  statute  and 


82  L.  J.  K.  B.  N.  S.  921.  109  L.  T.  N. 
S.  253,  29  T.  L.  R.  566,  6  B.  W.  C.  C. 
471;  Tong  v.  Great  Northern  Ry.  Co., 
86  L.  T.  N.  S.  802,  66  J.  P.  677;  Gray 
r.  North  British  R3'.  Co.,  8  B.  W.  C. 
C.  373,  52  Scott  L.  R.  144. 

[a]  Making  a  settlement  with 
third  person  and  giving  release  oper- 
ates as  election  not  to  proceed  for 
compensation.  Cripp's  Case,  216  Mass. 
686,  104  N.  E.  565,  Ann.  Cas.  1915B, 
828. 

[b]  Election  by  deceased  employee 
during  his  lifetime  to  waive  compen- 
sation and  recover  of  third  person 
does  not  prevent  his  widow  recover- 
ing compensation  for  his  death.  Cripp's 
Case,  216  Mass.  5S6.  104  N.  E.  565, 
Ann.   Ca?.   Hn.':;B,   828. 

fc]  Election  made  without  knowl- 
edge of  facts  rendering  the  third  per- 
son liable  is  not  binding  on  employee, 
but  he  may,  upon  ascertaining  the 
facts,  proceed  against  the  third  per- 
son. Pawlak  V.  Hayes,  162  Wis.  503, 
156  X.   W.  464. 

[d]  Eight  of  election  passes  to  per- 
sonal representative  (1)  on  death  of 
employee.  Turnquist  r.  Kannon,  219 
Mass.  560,  107  N.  E.  443.  (2)  But  an 
election  by  the  employee  made  during 
his    lifetime,    on    his    death    binds    his 
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personal  representatives,  or  depend- 
ents. Gregutis  v.  Waclark  Wire 
Works,  86  N.  J.  L.  610,  92  Atl.  354. 
[e]  The  damages  are  limited  to  the 
amount  of  compensation  allowable. 
Hansen  v.  Northwestern  Fuel  Co.,  144 
Minn.   105,   174   N.   W.   720. 

97.  See  Donahue  v.  Thorndike  & 
Hix  (Me.),  109  Atl.  187,  and  infra, 
IX,    C. 

98.  Miller  Scrap  Iron  Co.  v.  Indus- 
trial Comsn.    (Wis.),   180  N.  W.  826. 

99.  See  Rorvik  v.  Northern  Pac. 
Lumb.  Co.  (Ore.),  195  Pac  103,  under 
Cal.  law. 

1.  Black  t\  Chicago  Great  Western 
R.   Co.,   187   Iowa  904,   174   N.   W.   774. 

2.  Black  V.  Chicago  Great  Western 
R.  Co.,  187  Iowa  904,  174  N.  W.  774. 

3.  Wm.  Cameron  &  Co.  v.  Gamble 
(Tex.  Crim.),  216  S.  W.  459.  See 
Black  V.  Chicago  Great  Western  R. 
Co.,   187   Iowa  904,   174   N.   W.   774. 

4.  McHugh  V.  Williams  (R.  I.),  110 

Atl.  cm. 

5.  O'Brien  v.  Chicago  City  R.  Co., 
216  Til.  App.  11.5,  including  the  fact 
that  the  injury  was  not  caused  by 
negligence  of  employer  or  co-employee. 

6.  Klonowski  v.  Crescent  Paper 
Box  ^Ifg.  Co.,  217  111.  App.  150. 
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the  principles  of  subrogation.''  Generally  the  insurer^  or  employer' 
has  such  a  right,  though  some  statutes  are  held  to  limit  the  right  to 
the  employer,^°  In  whose  name  the  action  may  be  brought,  likewise 
depends  somewhat  upon  the  terms  of  the  statute,^^  but  it  has  been 
held  that  the  action  may  be  brought  in  the  name  of  the  injured  em- 
ployee for  the  benefit  of  the  employer  or  insurer.^^  So  also,  whether 
the  recovery  may  be  for  an  amount  in  excess  of  the  compensation 
awarded  or  paid,  is  governed  by  the  statutes,"  some  of  which  provide 
that  the  excess  or  a  specified  portion  shall  go  to  the  injured  workman 
or  his  representatives.^*  Wliere  the  injured  workman  has  been  com- 
pensated under  the  act  and  has  also  obtained  a  judgment  against  the 
third  person  for  all  the  damages  suifered,  the  employer  or  iUvSurer  who 
is  entitled  to  subrogation  may  petition  for  and  obtain  an  order  that 
the  judgment  be  marked  to  his  use  to  the  extent  of  the  compensation 
paid." 

2.    Pleading. —  The  pleadings  should  show  plaintiff's  right  to  main- 
tain the  action." 


7.  See  the  statutes  and  the  follow- 
ing: ni. — 'Vose  f.  Central  Illinois  Pub- 
lic Service  Co.,  212  111.  App.  105.  Me. 
Donahue  v.  Thorndike  &  Hix,  109  Atl. 
187.  Ore. — Eorvik  v.  Northern  Pac. 
Lumb.  Co.,  195  Pac.  163.  Wis.— Mar- 
BhallJackson  Co.  v.  Jeffery,  167  Wis. 
63,  166  N.  W.  647. 

8.  Me. — Donahue  f.  Thorndike  & 
Hix,  109  Atl.  187.  Mass.— Turnquist 
V.  Hannon,  219  Mass.  oGO,  107  N.  E. 
443.  N.  y.— United  States  Fid.  & 
Guar.  Co.  v.  New  York  Rvs.  Co.,  93 
Misc.  118,  156  X.  Y.  Supp.  615. 

[a]  The  state  workmen's  insurance 
fund  is  subrogated  by  the  statute  to 
the  rights  of  the  employer.  M,ayhuga 
f.  Somerset  Tel.  Co.,  265  Pa.  496,  109 
Atl.   213. 

9.  U.  S.— Otis  Elevator  Co.  v.  Mil- 
ler &  Paino,  240  Fpi].  376,  153  C.  C. 
A.  302,  Nebraska  act.  Cal. — Western 
States  Gas  &  Eleo.  Co.  r.  Bavsi.lo 
Lumb.  Co.,  187  Pac.  735.  111.— Bishop 
t'.  Chicago  Rys.  Co.,  215  111.  App.  153; 
Vose  r.  Central  III.  Public  Service  Co., 
212  111.  App.  105.  Wis.— Pawlak  v 
Hayes,  162  Wis.  503,  156  N.  W.  464 
L.  R.  A.  191 7A,  .392;  McCarvey  v.  In- 
dependent 0.  &  G.  Co.,  150  Wis.  580, 
146   N.   W.   895. 

See  cases  in  preceding  note. 

10.  Mnrvliall-.Tackson  Co.  v.  Jef- 
frey, 167  Wis.  63,  166  N.  W.  647,  ap- 
I)lying    and    interpreting   Illinais    act. 

fa]  The  Insurer  is  not  subrogated 
to  the  employer's  right.  .Mnrshall- 
Jackson    Co.    i;.    Jeffrey,    167    Wis.    63. 


166  N.  W.  647.     Compare  Donahue  v. 
Thorndike  &  Hix   (Me.),  109  Atl.  187. 

11.  See  the  statutes  and  Donahue 
r.    Thorndike    &    Hix    (Me.),    109    Atl. 

187. 

12.  Donahue  i-.  Thorndike  &  His 
(Me.),  109  Atl.  187. 

[a]  Where  the  employee  has  been 
killed  the  insurer  or  employer  on  pay- 
ing compensation  may  proceed  against 
the  third  person  in  the  name  of  the 
personal  representative.  Hall  v.  Hen- 
ry Thayer  &  Co.,  225  Mass.  151,  113 
N.  E.  644. 

13.  See  the  statutes  and  Bishop  v. 
Chicago  Rys.  Co.,  215  111.  App.  153; 
Marshall-Jackson  Co.  v.  Jeffrey,  167 
Wis.  63,  166  N.  W.  647. 

[a]  Action  is  only  for  indemnifica- 
tion for  compensation  paid  employee. 
Sec  United  States  F.  &  G.  Co.,  93 
Misc.  118,  156  N.  Y.  Supp.' 615.  See, 
however.  Casualty  Company  v.  A.  L. 
Rwett  E.  L.  &  P.  Co.,  174  App.  Div. 
825,  162  N.  Y.  Supp.   107. 

14.  See  the  following:  Donahue  v. 
Thorndike  &  Hix  (Me.),  109  Atl.  187; 
Turnquist  r.  Hannon,  219  Mass.  560, 
107  N.  E.  443. 

15.  Mavhugh  r.  Somerset  Tel.  Co., 
265    Pa.    496,    109    Atl.   213. 

16.  Spp   infrn,    this    note. 

\;\]  Where  by  statute  it  is  conclu- 
sively presumed  thai  all  third  persons 
who  arc  themselves  employers  and  en- 
gaged in  extra  hazardous  business  are 
subject   to    tho   act    unless    tli(>y    file   a 
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notice  of  olootion  to  the  contrfiry,  tlio 
plaintiff  employer  in  action  against 
such  third  person  for  reiinburseniont 
for  compensation  pai<l  an  employee, 
need  not  allege  the  tiling  of  such  no- 


tice by  the  (lofcndaiii — ^at  least  not 
where  the  declaration  shows  defend- 
ant to  be  engaged  in  an  extra  hazard- 
ous .business.  Vose  v.  Central  111.  Pub- 
lic Service  Co.,  212  111.  App.  105. 


WRECK.  —  See  Salvage;  Ships  and  Shipping. 


WRIT. -^Sco   Judgments   and  Decrees,   Enforcement   of;   Jurisdic- 
tion; Justices  of  the  Peace;  Mandamxis;  Process;  Service  of 
Process  and  Papers;  Returns;  Suits  and  Actions;  Sun- 
day and  Holidays;  Warrants. 


WRIT  OF  ASSISTANCE.  —  See  Assistance,  Writs  of. 
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I.     DEFINITION,  NATURE  AND  SCOPE  OF  REMEDY.  — Writ 

of  iMitry  is  :i  I'Dimiion  law  rorm  ol"  real  ai'tion  brouiclit  to  recover  the 
possL'ssiou  of  lauils  from  one  wlio  wron^'fuUy  witliholds  possession 
thereof.^  Its  objeet,  originally,  was  merely  to  restore  possession  <jf 
lands,  the  rii;ht  of  property  not  being  involved,'-  but  in  modern  prae- 
tiee  title,  as  well  as  possession,  are  in  issue.-'  The  use  of  the  writ, 
however,  has  been  abolished  in  England,"*  and  is  in  use,  in  a  modi  lied 
form,  only  in  a  few  of  the  United  States.^  In  such  states  it  is  a  stat- 
utory- form  of  mixed  action"  in  which  not  only  the  riglit  to  the  title 
and  possession  of  the  premises  is  determined,  but  also  the  recovery  of 
damages  for  rents  and  profits  by  the  demandant,^  and  the  value  of 
improvements  in  favor  of  a  bona  fide  adverse  holder.^    But  the  action 


1.  3   Bl.   Com.   ISO. 

[a]  The  writ  was  of  many  varie- 
ties, according  to  the  character  of  the 
title  of  the  claimant  and  the  circum- 
stances of  the  deprivation  of  posses- 
sion, but  was  in  old  English  practice, 
in  general,  the  universal  remedy  to  re- 
cover possession  of  lands  when  wrong- 
fully withheld  frcm  the  owner.  3  Bl. 
Com.  1S3. 

2.  3  Bl.  Com.  ISO.  See  Caperton  v. 
Schmidt,  2G  Cal.  479,  S5  Am.  Dec.  187. 

[a]  Without  regard  to  right  of 
ownership,  that  question  being  left  to 
be  determined  by  a  writ  of  right,  pos- 
session was  restored  to  the  plaintiflf 
(demandant)  upon  a  showing  that  the 
defendant  (tenant)  had  obtained  pos- 
session in  a  manner  not  permitted  by 
law.  3  El.  Com.  ISO,  et  seq.;  2  Pol.  & 
Mait.  Hist.  Eng.  Law  67. 

3.  Me.— ^ray  r.  Labbe,  114  Me.  374, 
96  Atl.  502;  Dalv  v.  Lewiston  &  A. 
Children's  Home, 'll3  Me.  526,  95  Atl. 
219;  People's  Xat.  Bank  v.  Nickerson, 
108  Me.  .341,  80  Atl.  849.  Mass.— Pol- 
lard V.  Ketterer.  221  Mass.  317,  108  N. 
E.  1086;  Butrick  r.  Tilton,  141  Mass. 
93,  6  N.  E.  563.  N.  H.— Glynn  v.  Max- 
field,  75  N.  H.  482,  76  Atl.  196. 

4.  St.  3  &  4,  Wm.  IV,  c.  27,  §  36. 

5.  Me. — Lancaster  v.  Augusta  Water 
Dist.,  108  Me.  137,  79  Atl.  463,  Ann. 
Cas.  19] 3 A,  1252;  Wyman  v.  Porter, 
108  Me.  110,  79  Atl.  371;  Stetson  r. 
Grant,  102  Me.  222,  66  Atl.  480.  Mass. 
Pollard  V.  Ketterer,  221  Mass.  317,  108 
N.  E.  1086;  Mackernan  v.  Fox,  220 
Mass.  197,  107  N.  E.  919:  Colby  v. 
Shute.  219  Mass.  211,  106  N.  E.  i006. 
N.  H.— Glynn  v.  Maxfield,  75  N.  H. 
482,  76  Atl.  196, 

6.  See  the  cases  cited,  infra,  this 
section. 
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7,  Rollins  V.  Blackden,  112  Me.  459, 
92  Atl.  521,  Ann.  Cas.  1917A,  875;  5.  c. 
99  Me.  21,  58  Atl.  69;  Limclev  r.  Con- 
lau,  212  Mass.  135,  98  JM.  K  iUtJ4,  Ann. 
Cas.  1913C,  421. 

[a]  The  common  law  remedy  for 
rents  and  profits  has  been  superseded 
and  where  the  demandant  is  entitled 
to  same  ho  must  recover  them  if  at  all 
in  his  writ  of  entry.  Laugley  v.  Con- 
Ian,  212  Mass.  135,  98,  N.  K.  1064,  Ann. 
Cas.  1913  C,  421;  Holmes  v.  Turner's 
Falls  Lumb.  Co.,  150  Mass.  535,  23  N. 
E.  305,  6  L.  R.  A.  283;  Raymond  v. 
Andrews,   6   Cush.    (M'ass.)    265. 

[b]  Demand  for  rents  and  profits 
Is  necessary,  and  should  be  made  at  the 
trial.  Gahm  v.  Wallace,  214  Mass.  329, 
101  N.  E.  760;  Langley  v.  Conlan,  212 
Mass.  135,  98  N.  E.  1064,  Ann.  Cas. 
1913  C,  421.  As  to  demand  for  rents 
and  profits,  see  infra,  V,  A. 

[c]  After  trial  and  verdict  by  a 
jury  it  is  too  late  to  claim  rents  and 
profits.  Gahm  v.  Wallace,  214  Mass. 
329,  101  N.  E.  760. 

fd]  When  an  issue  of  fact  is  found 
for  the  demandant  the  .jury  shall  at  the 
same  time  assess  his  damages  for  rents 
and  profits,  unless  on  motion  the  court 
postpones  such  assessment  until  after 
the  verdict.  Gahm  v.  yVallace,  214 
Mass.  329,  101  N.  E.  760. 

8.  Proctor  r.  Maine  Cent.  R.  Co., 
101  Me.  459,  64  Atl.  839;  Demelman  V. 
Bristol,  179  Mass.  163,  60  N.  E.  478; 
Daggett  V.  Tracy,  128  Mass.  167;  Heath 
V.  Wells,  5  Pick.  (Mass.)  140,  16  Am. 
Dec.   383. 

[a"!  A  written  claim  for  improve- 
ments (1)  must  be  filed  at  the  trial. 
Proctor  V.  Maine  Cent.  R.  Co.,  101  Me. 
459,  64  Atl.  839.  (2)  But  a  written 
claim  for  improvemen1;s  may  be  waived 
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is  to  be  distinguished  from  the  remedy  of  ejectment,^  as  well  as  tho 
proceeding  for  forcible  entry  and  detainer.^" 

II.  WHEN  THE  ACTION  LIES.  —  A.  In  General.  —  A  writ  of 
entry,  under  proper  circumstances,  mlay  be  used  to  quiet  title,^^  and 
in  cases  -where  this  remedy  is  fully  adequate  a  bill  in  equity  will  not 
lie.^^  But  the  action  is  not  generally  considered  the  proper  remedy  for 
enforcing  or  protecting  equitable  interests  in  real  property.^^ 

B.  Entry  and  Possession.  —  A  wT-it  of  entry  may  be  maintained 
even  though  an  actual  entry  has  never  been  made  by  the  demandant 


by  the  introduction  of  evidence,  with- 
out objection,  on  the  value  of  improve- 
ments. Proctor  V.  Maine  Cent.  E.  Co., 
101  Me.  459,  64  Atl.  839. 

[b]  His  possession  must  have  been 
adverse  and  not  in  acknowledgment  of 
or  in  subordination  to  the  title  of  an- 
other, nor  under  any  equitable  title. 
O'Brien  v.  Joyce,  117  Mass.  360;  Saun- 
ders V.  Robinson,  7  Mete.  (Mass.)  310; 
Plimpton  V.  Plimpton,  12  Cush.  (Mass.) 
458. 

9.  See  the  title  "Ejectment"  and 
Fay  V.  Taft,  12  Cush.   (Mass.)  448. 

10.  See  "Walker  v.  Sharpe,  14  Allen 
(Mass.)  43;  Green  v.  Tourtellott,  11 
Cush.  (Mass.)  227;  and  the  title 
"Forcible  Entry   and  Detainer." 

11.  Kerley  v.  Kerley,  13  Allen 
(Mass.)   286. 

[a]  In  an  action  by  a  pretermitted 
heir,  "the  question  is  one  of  right  be- 
tween these  parties,  the  plaintiff  claim- 
ing, by  his  writ  of  entry,  the  whole  of 
the  lot  in  dispute,  which  the  defendant, 
by  his  plea  of  the  general  issue,  admits 
he  has  in  his  exclusive  possession,  and 
claims  to  belong  entirely  to  him.  Ex- 
perience has  shown  that  questions  of 
this  kind  may  be  more  conveniently 
and  safely  tried  in  a  writ  of  entry, 
than  by  a  petition  for  partition." 
(rage  V.  Gage,  29  N.  II.  533,  546.  See 
also  Tucker  v.  Boston,  18  Pick.  (M-ass.) 
162. 

fb]  But  against  a  reversioner,  not 
in  possession,  tho  remedy  to  quiot  title 
is  a  bill  in  equity.  Martin  v.  Graves, 
5  Allen    CMnss.)   001. 

fc]  After  a  foreclosure  of  a  mort- 
gage and  possession  taken  by  the  mort- 
gagee, and  those  claiming  under  him, 
the  mortgagor,  and  those  claiming  un- 
der him,  rnnnot  maintain  a  writ  of 
entry,  the  only  remedy  bring  in  equity. 
Brouillard  r.  Stimpson,  201  Mass  23n, 
87    N,    E.    493;    Brown    v.   Smith,    110 


Mass.  108;  Parsons  v.  Welles,  17  Mass. 
419. 

[d]  A  judgment  creditor  under  a 
special  attachment  cannot  maintain  a 
writ  of  entry  against  parties  in  pos- 
session on  title  acquired  by  the  fore- 
closure of  a  prior  mortgage,  but  must 
proceed  in  equity.  Brouillard  v.  Stimp- 
son,  201  Mass.  236,  87  N.  E.  493.  See 
Whittemore  v.  Swain,  198  Mass.  37,  84 
N.  E.  307;  Sewall  v.  Sewall,  139  Mass. 
157,  29  N.  E.  648. 

12.  Gamage  v.  Harris,  79  Me.  531, 
11  Atl.  422  (where  possession  is  nec- 
essary to  sustain  bill);  Russell  r.  Bar- 
stow,  144  Mass.  130,  10  N.  E.  746 
(where  defendant  is  in  possession  un- 
der a  mortgage  foreclosure);  Pratt  v. 
Pond,  5  Allen  (Mass.)  59,  to  try  tho 
validity  of  a  deed;  bill  to  set  it 'aside 
dismissed. 

[a]  On  execution  sale  a  writ  of 
entry  is  an  adequate  remedy  at  law  to 
put  the  purchaser,  a  creditor,  in  pos- 
session of  land  'fraudulently  mortgaged 
to  the  wife  through  a  third  party,  the 
husband  still  remaining  in  possession, 
and  a  bill  in  equity  cannot  be  main- 
tained. Swamscott  Mach.  Co.  v.  Perrv, 
119  Mass.  123. 

13.  Rowell  V.  Mitchell,  68  Me.  21; 
Nugent  r.  Cloon,  117  Mass.  219;  Wil- 
son V.  Black,  104  Mass.  406. 

fa")  The  right  to  an  casement  can- 
not be  recovered  or  enforced  by  a  writ 
of  entry.  Provident  Inst,  for  Savings 
t\  Burnham,  128  Mass.  458. 

fb")  Legal  Title  Necessary. — "This 
being  a  writ  of  entry,  it  is  necessary 
for  the  demandants  to  prove  that  the 
legal  title  to  the  demanded  premises 
!<»  in  them.  They  cannot  maintain  such 
an  action  on  the  ground  of  a  mere  ben- 
oficial  interest  as  cestuis  que  trust." 
First  Baptist  Soc.  v.  Hazen,  100  Mass. 
322. 
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under  his  title,  the  rijrht  lof  entry  heinp:  sufficient, ^•'  Init  he  ninst  have 
a  rii^ht  of  entry  at  the  coiniiuMU'ement  of  the  action.^'''  Wronjiful 
entry  by  the  tenant  is  not  an  essential  of  the  action.^" 

Possession  by  the  tenant,  either  in  wiiole  or  in  part,  at  the  coni- 
nieneenient  of  tiio  action,  is  necessary  to  maintiiin  the  vvrit,^^  and 
must  continue  as  long  as  he  \\ashes  to  dispute  the  demandant's  title." 
A  writ  of  entry  cannot  be  maintained  by  a  person  in  possession  with- 
out first  abandoning  possession.^** 

C.  Title  Necessary.  —  The  demandant,  at  the  commencement  of 
the  action,-"  must  claim  a  freehold  estate'-^  superior  to  the  tenant's.'* 
A  subseiiuently  acquired  title  is  not  available  to  maintain  the  action,^' 
nor,  conversely,  to  defeat  the  action. ^^ 

Color  of  title  is  generally  sufficient  as  against  mere  possession  by 
the  tenant,-^  though  nxere  possession  is  sufficient  against  a  dem^andant 


1-1.  Daly  V.  Lewiston  &  A.  Chil- 
dren's Home,  113  Me.  526,  95  Atl.  219; 
Mav  r.  Labbe,  112  Me.  209,  91  Atl.  929; 
Colby  r.  Shute,  219  Mass.  211,  106  N. 
E.  1006;  Twomey  v.  Linnehan,  161 
Mass.  91,  36  N.  E.  590. 

15.  Kawson   v.   Taylor,   57   Me.   343. 
[a]     A     remainderman,     during    the 

existence  of  the  life  estate,  cannot  pre- 
vail against  a  party  in  possession  as 
tenant  of  the  owner  of  the  life  estate. 
Sylvester  v.  Sylvester,  83  Me.  46,  21 
Atl.    7S3. 

16.  Page  V.  Dwight,  170  Mass.  29, 
48  X.  E.  850,  39  L.  R.  A.  418. 

17.  May  v.  Labbe,  114  Me.  374,  86 
Atl.  502;  Putnam  Free  School  v. 
Fisher,  34  Me.  172;  Kerley  v.  Kerley, 
13  Allen  (Mass.)  286;  Martin  v. 
Graves,  5  Allen   (Mass.)   601. 

18.  Eawson  v.  Putnam,  128  Mass. 
652. 

19.  Mead  v.  Cutler,  208  Mass.  391, 
94  N.  E.  478;  Russell  v.  Barstow,  144 
Mass.  130,  10  N.  E.  746;  Burns  v. 
Lynde,  6  Allen  (Mass.)  305. 

20.  Stetson  v.  Grant,  102  Me.  222, 
(56  Atl.  480. 

21.  Kerley  v.  Kerley,  13  Allen 
(Mass.)  2S6;  Fay  v.  Taft,  12  Cush. 
(Mass.)  448.  See  also  Mackernan  v. 
Fox,  220   Mass.   197,  107  N.  E.  919. 

22.  Wvman  v.  Porter,  108  Me.  110, 
79  Atl.  371;  Stetson  v.  Grant,  102  Me. 
222,  66  Atl.  480;  Day  v.  Philbrook,  89 
Me.  462,  36  Atl.  991;  Coffin  v.  Free- 
man, 82  Me.  577,  20  Atl.  238;  Page  v. 
Dwight,  170.  Mass.  29,  48  N.  E.  850, 
39  L.  R.  A.  418;  Nugent  v.  Cloon,  117 
Mass.    219. 

[a]  A  warranty  deed  to  the  plain- 
tiff is  (1)   sufficit'ut  evidence  on  which 
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to  base  judgment.  Defendant  should 
show  a  better  title  in  himself.  Other- 
wise if  plaintiff  had  introduced  merely 
releases  or  quitclaim  deed.  Rand  v. 
Skillin,  63  Me.  -103.  (2)  But  where 
the  acts  of  possession  antedate  the 
deed  under  which  the  demandant 
claims,  a  warranty  deed  alone  is  not 
sufficient  against  one  claiming  pos- 
eession  as  of  right.  Perry  v.  Weeks, 
137  Mass.  584,  589. 

[b]  Source  of  Title. — "It  is  not  al- 
ways indispensable  that  the  plaintiff 
in  a  real  action  should  trace  his  title 
back  to  the  first  person  named  as 
owner  in  an  informal  statement  of  title 
filed  by  him  under  direction  of  the 
court,  in  pursuance  of  R.  S.  c.  104, 
§  3.  It  is  sufficient  if  he  go  back  in 
the  line  indicated  far  enough  to  show 
a  better  title  than  the  defendant." 
Hatch  V.  Brown,  63  Me.  410. 

[c]  One  who  has  a  quitclaim  deed 
only  to  the  land  in  question  from  on© 
who  had  already  conveyed  it  to  an- 
other has  no  title  on  which  a  writ  of 
entry  therefor  can  be  maintained.  La- 
zell  V.  Strawbridge,  113  Me.  362,  94 
Atl.  115. 

23.  Clark  r.  Pratt,  55  Me.  546;  Reed 
V.  Crapo,  133  Mass.  201. 

24.  Hooper  v.  Bridgewater,  102 
Mass.  512. 

25.  See  Edmunds  v.  Griffin,  41  N.  H. 
529. 

fa]  An  actual  entry  under  a  quit- 
claim deed  gives  color  of  title,  and  is 
sufficient  to  sustain  an  action  against 
one  having  no  better  title.  Edmunds  v. 
Griffin,  41    N.  H.  529. 

[b]  "A  mere  release  of  Interest  of 
one    who    never   was    in    possession,    is 
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not  showing-  a  better  title,^^  but  when  the  tenant's  claim  is  also  based 
on  color  of  title  the  demandant  can  prevail  only  on  a  record  or  pre- 
scriptive title.-.^ 

Title  in  Third  Parties.  — The  question  of  title  is  strictly  between  the 
parties  litigant,  and  it  is  of  no  consequence  that  a  third  party  may 
have  a  better  title  than  either,-®  except  as  it  may  be  shown  to  prevent 
recovery  by  the  demandant  under  a  denial  of  his  allegation  of  title.^* 

D.  Abatement.  —  If  the  demandant,  after  the  commencement  of 
the  action,  conveys  his  interest  in  the  property  in  question,^''  or  enters 
and  retains  possession,  the  writ  will  abate.^^  So  if  the  tenant  sur- 
renders  possession/-  or  is  ousted  by  a  third  party  pendente  lite,  the 
writ  will  abate. ^^ 

ni.  JURISDICTION.  —  The  jurisdiction  of  the  courts  over  writa 
of  entry  is  regulated  by  statute  and  varies  in  the  several  states.^* 

IV.  PARTIES.  —  A  writ  of  entry  is  maintainable  by  the  one  hold- 
ing  the  legal  title  of  the  land  of  which  he  has  been  disseised,^^  such, 
e.g.,  as  a  landlord  whose  tenant  has  been  dispossessed  and  himself  dis- 


weaker  instead  of  being  stronger  than 
the  possession  of  the  defendant."  Teb- 
betts  V.  Estes,  52  Me.  566,  570. 

26.  Me.— Tebbetts  r.  Estes,  52  Me. 
566.  Mass. — Pettingell  v.  Boynton, 
139  Mass.  244,  29  N.  E.  655.  N.  H.— 
Tilton  v.  Stanyan,  57  N.  H.  489. 

[a]  "There  may  be  a  possessory 
title,  the  holder  of  which  may  be 
treated  by  the  true  owner  as  a  tort 
feasor,  which  will  avail  such  holder  in 
maintaining  an  action  of  trespass  or 
a  writ  of  entry  against  a  stranger  for 
disturbance  of  his  own  possession. 
Possession  under  a  claim  of  right  con- 
stitutes legal  seizin,  which  will  avail 
against  every  one  not  having  an  older 
and  better  title.  Pettingell  r.  Boyn- 
ton, 139  Mass.  244,  29  N.  E.  655. 

27.  Wyman  v.  Porter,  lOS  Mp.  110, 
79  Atl.  371. 

28.  Howes  v.  Coombs,  84  Me.  434, 
24  Atl.  896;  Pettingell  v.  Boynton,  139 
Mnsi.  244.  29  N.   E.   655. 

fa]  The  demandant's  title  and 
right  of  entry  being  proved  as  alleged, 
the  f|uestion  then  is,  which  of  the  two 
parties  has  the  better  title,  not  whether 
some  thirfl  person,  who  presents  no 
claim,  might  prevail  againHt  either  or 
both  of  them.  Morse  f.  Sleeper,  5S 
Me.    329. 

29.  Hewes  v.  Coombs,  84  Me.  434, 
24  Atl.  890;  Clark  v.  Marshall,  62  N.  H. 
498;  Kenniston  r.  Ilannaford,  55  N.  H. 
268.     Sec  infra,  VT,  A. 

30.  Lazell  v.  Strawbridge,   113   M)e. 


362,  94  Atl.  115;  Rowell  v.  Hayden,  40 
Me.   582. 

31.  Mead  v.  Cutler,  208  Mass.  391, 
94  N.  E.  478;  Munroe  v.  Ward,  4  Allen 
(Mass.)  150;  Curtis  v.  Francis,  9  Cush. 
(Mass.)  427. 

32.  Mead  v.  Cutler,  208  Mass.  391, 
94  N.  E.  478. 

33.  Walcutt  V.  Spencer,  14)  Mass. 
409. 

34.  See  the  statutes  and  infra,  this 
note. 

[a]  The  land  court  has  exclusive 
jurisdiction  of  writs  of  entry,  in  the 
first  instance,  brought  under  R.  L.  c. 
179.  Pollard  v.  Ketterer,  221  Mass.  317, 
108  N.  E.  1086;  Browne  v.  Browne,  215 
Mass.  76,  102  N.  E.  329. 

[b]  The  superior  court  (1)  has  no 
original  jurisdiction  of  writs  of  entry 
and  when  brought  therein  should  be 
transferred  to  the  land  court.  Browno 
V.  Browne,  215  Mass.  76,  102  N.  E.  329. 
(2)But  if  a  jury  trial  is  claiinod,  the 
issues  are  framed  and  the  case  sent  to 
the  superior  court  of  the  county  in 
which  the  land  lies.  Pollard  r.  Ket- 
terer, 221  Mass.  317,  108  N.  E.  1086; 
Gahm  v.  Wallace,  214  Mass.  329,  101  N. 
E.  760;  Toss  r.  Atkins,  193  Mass.  486, 
79   N.   E.   763. 

35.  May  v.  Labbe,  114  Mo.  374,  96 
Atl.  502;  Pollarfl  r.  Ketterer,  221  Mass. 
.T17,  108  N.  E.  lOSO;  C'rosbv  r.  DraiMit, 
100  Mass.  206.  See  supra,  IT,  A  and  C, 
and   tho   cfisos  citod   infra,   this   auction. 

By  a  married  woman,  see  11  Stand- 
ABD  PROC.   732,   n.   04. 
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seised,'"' a  trustee,"  an  assignee,'^^  an  adverse  claiinant,^"  or  a  purchaser 
at  execution  sale.*"  Under  the  statute  it  will  lie  in  favor  of  tenants 
in  eonnnon.''^  who  niny  join  to  recover  an  individual  interest  from  a 
tenant  in  common  in  possession  after  ouster;"  but  one  tenant  in  com^ 
mon  may  maintain  the  writ  for  his  undivided  interest  without  joining 
his  cotenants." 

V.  PLEADING.  —  A.  Declaration  or  Complaint/"  —  The  de- 
mandant in  liis  declaration  must  allege  title  in  himself  with  sufficient 
particularity  to  show  the  nature  of  the  interest  he  claims,*^  but  not 
necessarily  the  quantity  thereof,  as  under  a  claim  for  the  whole  an 
individual  part  may  be  proved  and  recovered/'^ 

The  land  must  be  described  with  sufficient  certainty  to  be  identi- 
fied,^' a  general  description  in  some  cases  being  sufficient.*^ 

Seisin  of  the  plaintiff  should  be  shown,*^  and  disseisin  and  continued 
occupation  by  the  defendant.^*^ 


36  Brewer  v.  Stevens,  13  Allen 
(Mass.)    346. 

[a]  Against  a  tenant  at  will,  by  a 
landlord,  under  the  statute.  Dolby  v. 
Miller,  2  Gray  (Mass.)  135. 

37  Gh-nn  r.  Maxfield,  75  N.  H.  482, 
76  Atl.  196. 

38.  Colby  V.  Shute,  219  Mass.  211, 
106  X.  E.  1006. 

39.  Daly  v.  Lewiston  &  A.  Chil- 
dren's Home.  113  Me.  526,  95  Atl.  219; 
Proctor  V.  Maine  Cent.  R.  Co.,  101  Me. 
459,  64  Atl.  839. 

40.  People's  Nat.  Bank  v.  Nicker- 
BOn,  108  Me.  341,  80  Atl.  849;  Browne 
V.  Browne,  215  Mass.  76,  102  N.  E.  329; 
Gahm  f.  Wallace,  214  Mass.  329,  101 
N.  E.  760;  Swainscott  Mach.  Co.  v. 
Perry,  119  Mass.  123. 

4l"  Colby  f.  .Shute,  219  Mass.  211, 
106  N.  E.  1006;  Butrick  v.  Tilton,  141 
Mass.  93,  6  N.  E.  563;  Oxnard  v.  Ken- 
nebeck   Purchase,   10   Mass.   179. 

42.  Backus  v.  Chapman,  111  Mass. 
386. 

43.  Backus  v.  Chapman,  111  Mass. 
386;  Swan  r.  Stephens,  99  Mass.  7; 
Chandler  v.  Simmons,  97  Mass.  508,  93 
Am.  Dec.  117. 

44.  See  penerally  the  title  "Declara- 
tion and  Complaint." 

45.  Perry  r.  Spear,  111  Me.  262,  88 
Atl,  895;  Hamilton  f.  Wentworth,  58 
Me.  101. 

[a]  "The  demandant  is  required  to 
'set  forth  the  estate  he  claims  in  the 
premises,  whether  in  fee-simple,  fee- 
tail,  for  life,  or  for  years;  and  if  for 
life,  then  whether  for  her  own  life  or 
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that  of  another.'  "    Eawson  v.  Taylor, 
57   Me.   343, 

[b]  The  word  fee  sufficiently  de- 
scribes an  estate  in  fee-simple.  Baker 
r  Bessey,  73  Me.  472,  40  Am.  Rep.  377; 
Butrick  v.  Tilton,  141  Mass.  93,  6  N.  E. 
563. 

[c]  It  is  improper  to  allege  a  fee 
if  the  demandant  owns  merely  a  life 
estate.  Parker  v.  Murch,  64  Me.  54. 

46.  Johnson  v.  Mcrithew,  80  Me, 
111,  13  Atl.  132,  6  Am.  St.  Rep.  162; 
Parker  f.  Murch,  64  Me.  54;  Dewey  V. 
Brown,  2   Pick.    (Mass.)    387. 

47.  May  r.  Labbe,  112  Me.  209,  91 
Atl.  929;  Willey  f.  Nichols,  59  Me, 
253;  Atwood  r.  Atwood,  22  Pick. 
(Mass.)  283;  Miller  v.  Miller,  16  Pick, 
(Mass.)    215. 

[a]  Eeference  to  records  is  not  per- 
missible to  aid  an  insufficient  descrip- 
tion, but  when  the  description  is  com- 
plete in  itself  a  reference  to  records 
does  no  harm.  Willey  f.  Nichols,  59 
Me.  253;  Pettingell  v.  Boynton,  139 
Miass.  244,  29  N.  E.  655. 

fb]  The  certainty  required  in  de- 
scribing the  land  is  that  which  will 
enable  the  sheriff  to  deliver  seisin 
thereof  without  reference  to  any  de- 
scription not  in  the  writ.  Pettingell 
V.  Boynton,  139  Mass.  244,  29  N.  E. 
655. 

48.  Baker  v.  Bessey,  73  Me.  472,  40 
Am.   Rep.   377. 

49.  See  Stetson  v.  Grant,  102  Me. 
222,  66  Atl.  480;  Butrick  v.  Tilton,  141 
Ma^s.  93,  6  N.  E.  56.3;  Ward  v.  Bar- 
tholomew, 6  Pick.  (Mass.)  409. 

50.  People's   Nat.   Bank   v.   Nicker- 
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Damages  for  rents  and  profits  should  be  specifically  claimed  in  the 
declaration  in  some  states,^^  but  in  others  this  is  not  necessary." 

B.  Ans'^'er.  —  1.  The  General  Issue.  —  Under  the  statutes  doing 
away  ^nth  special  pleas,  the  defendant's  answer  is  the  general  issue, 
mil  disseisiji,  with  a  brief  statement  of  any  defense  he  may  have.^^ 
If  the  defendant  desires  to  contest  merely  the  issue  of  title,  either  by 
sho\\-ing  that  the  demandant  has  none,^*  or  that  title  is  in  the  tenant 
himself,^^  nul  disseisin  is  sufficient.^® 

2.  Non-Tenure  or  Disclaimer.  —  Any  matter  of  defense  in  contra- 
diction of  the  general  issue  should  be  set  out  in  the  statement  accom- 
panying that  plea.^^ 

Ouster  of  the  tenant  pendente  lite  by  a  third  party  will  abate  the 
writ  but  must  be  pleaded,  the  statement  being  in  the  nature  of  the 
pfea  of  non-tenure.^® 

In  his  statement  accompanying  the  general  issue  the  tenant  may 
plead  a  disclaimer,^^  either  to  the  whole  or  to  a  part  of  the  land  in 


son,  106  Me.  502,  76  Atl.  937;  Stetson 
V.  Grant,  102  Me.  222,  66  Atl.  480. 

[a]  Disseisin  of  Several  Tracts. — 
A  declaration  in  a  writ  of  entry  is  not 
bad  for  duplicity  which  in  one  count 
unites  a  demand  for  the  recovery  of 
several  tracts  of  land  based  on  the  one 
ground  of  disseisin  by  the  defendant. 
People's  Nat.  Bank  v.  Nickerson,  106 
Me.  502,  76  Atl.  937. 

51.  Rollins  f.  Blackden,  112  Me. 
459,  92  Atl.  521,  Ann.  Cas.  1917A, 
875;  Larrabee  v.  Lumbert,  36  Me.  440; 
Pierce  v.  Strickland,  25  Me.  440. 

52.  Pro»ident  Inst,  for  Savings  V. 
Burnham,  128  Mass.  458;  Raymond  v. 
Andrews,  6  Cush.    (Mass.)    265. 

53.  Me. — Lancaster  v.  Augusta 
Water  Dist..  108  Me.  137,  79  Atl.  463, 
Ann.  Cas.  1913A,  1252.  See  Stetson  v. 
fJrant,  102  Me.  222,  66  Atl.  480.  Mass. 
Truro  r.  Freeman,  123  Mass.  187; 
Whcclwripht  v.  Freeman,  12  Mete.  154. 
N.  H.— P.  .S.,  IHOI,  c.  223,  §  3. 

[a]  In  police  and  justice  courts 
title  is  not  an  issue  unless  specially 
pleaded,  and  when  pleaded  the  case 
goes  to  a  nonsuit  or  to  a  higher  court, 
at  the  plaintiff's  option.  See  N.  H. 
P.  S.,  1901,  c.  210,  §§  4  and  5,  and  c. 
223.   §    3. 

[b]  At  common  law,  (1)  if  the  ten- 
ant did  not  rnrc  t(»  fontost  the  drmand- 
ant's  claim,  he  entered  a  ydea  of  non- 
tenure. Wells  V.  .Jackson  Iron  Co.,  50 
N.  H.  8.1.  (2)  The  effect  of  such  ph-a 
was  to  extinpuish  whatever  esfalo,  ad- 
verse to  the  demandant,  the  tenant  may  , 

88 


have  had  in  the  property  in  question. 
Oakham  v.  Hall,  112  Mass.  535. 

54.  Me. — Wyman  v.  Porter,  108  Me. 
110,  79  Atl.  371;  Stetson  v.  Grant,  102 
Me.  222,  66  Atl.  480.  Mass.— Croacher 
r.  Oesting,  143  Mass.  195,  9  N.  E.  532; 
Swan  V.  Stephens,  99  Mass.  7.  N.  H. — • 
See  Hall  v.  Dodge,  38  N.  H.  346. 

55.  Wyman  v.  Porter,  108  Me.  110, 
79  Atl.  371;  Rowell  v.  Mitchell,  68  Me. 
21. 

56.  Hastings  v.  Lawson,  187  Mass. 
72,  72  N.  E.  252;  Croacher  v.  Oesting, 
143  Mass.  195,  9  N.  E.  532;  Swan  v. 
Stephens,  99  Mass.  7. 

57.  Swan  t*.  Stephens,  99  Mass.  7; 
Pierce  V.  Jaquith,  48  N.  H.  231. 

[a]  When  New  Matter  Contradicts 
General  Issue. — "The  defendant  has 
pleaded  the  general  issue,  nul  disseisin, 
which  is  held  to  be  an  admission  that 
the  defendant  is  in  possession,  claim- 
ing a  freehold.  If  he  is  not  in  pos- 
session he  must  disclaim  or  plead  non- 
tenure. If  he  is  in  possession  but 
claims  less  than  a  freehold  he  must 
plead  nontenure  special.  The  defend- 
ant cannot  be  allowed  to  contradict  the 
direct  admissions  of  her  plea  by  show- 
ing that  she  was  a  tenant  at  will  of 
the    plaintiff."      Wiggin    f.    Smith,    54 


V.    Spencer,    14    Mass. 


N.  H.  213. 

58.  Walcutt 
409. 

59.  Colburn  V.  Grover,  44  Me.  47; 
.Johnson  r.  Kayner,  6  Cray  (Mass.)   107. 

fal  "Since  the  abolition  of  special 
pleading  in  this  commonwealth,  if  the 
tenant    in    a    writ    of    entry,    instead    of 
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question."'' 

Disclaimer  a  Plea  In  Abatement. —  A  disclaimer  is  in  the  nature  of  a 
plea  in  abatoniont.'"'^  and  in  some  jurisdii'tions  has  l)ccn  required  to  be 
pleaded  ^vithiu  tlie  time  limited  for  lilinjj;  sueh  pleas."' 

Description  of  Propei-ty  Disclaimed.  —  When  the  tenant  pleads  a  par- 
tial diselaimer  lie  should  describe  the  land  disclaimed  with  the  same 
partieularity  required  of  the  demandant."* 

The  effect  of  a  disclaimer,  generally,  is  to  admit  the  supremacy  of 
the  deiiKindant 's  title  and  right  of  entry/'*  but  when  a  diselaimer  is 
filed  by  one  of  two  defendants  it  operates  as  a  release  of  any  estate 
or  interest  he  might  have  in  the  premises  to  his  co-defendant.*"' 

3.  Equitable  Defenses.  —  Equitable  defenses  are  permitted  by 
some  statutes,*^"^  but  to  be  available  must  be  pleaded  in  the  statement 
accompanying  the  general  issue."^  • 

C.  Rei'LICAtion.  —  The  general  principles  governing  the  replica- 
tion or  reply  in  pleading  are  applicable  to  the  writ  of  entry ."^ 


putting  in  issue  the  demandant's  title, 
chooses  to  defend  himself  upon  the 
ground  of  nontenure  or  disclaimer,  he 
may  plead  the  general  issue  of  nul  dis- 
seisin and  accompany  his  plea  with  a 
specification  of  his  real  ground  of  de- 
fense." Uiider  this  plea  and  specifica- 
tion the  tenant  can  show  he  has  but  a 
reversionary  interest.  Truro  f.  Free- 
man,  123   Mass.  187. 

60.  Me. — May  v.  Labbe,  114  Me. 
374,  96  Atl.  502;  Lancaster  v.  Augusta 
Water  Dist..  108  Me.  137,  79  Atl.  463, 
Ann.  Cas.  1913A,  1252.  See  Rollins  v. 
Blackden,  99  Me.  21,  58  Atl.  69. 
Mass. — Pettingell  v.  Bovnton,  139 
Mass.  244,  29  N.  E.  655.  N,  H.— Wen- 
dell V.  Abbott,  45  N.  H.  349. 

61.  Me. — May  v.  Labbe,  114  Me. 
374,  96  Atl.  502;  Hazen  v.  Wright,  85 
Me.  314,  27  Atl.  181;  Craven  v.  Turner, 
82  Me.  383,  19  Atl.  864.  Mass.— Wal- 
cutt  V.  Spencer,  14  Mass.  409;  Keith 
f.  Swan,  11  Mass.  216.  N.  H.— Smith 
V.  Wiggin,  48  N.  H.  105, 

62.  Hatch  v.  Brier,  71  Me.  542; 
Aver  r.  Phillips,   69   Me.  50. 

fa]  The  court  may  extend  the  time, 
within  its  discretion,  for  filing  a  plea 
of  disclaimer.  Craven  v.  Turner,  82 
Me.  383.  19  Atl.  864. 

[b]  Disclaimer  not  seasonably  filed 
sets  up  no  legal  defense  whatever,  and 
mav.be  held  bad  on  demurrer.  Hazen 
v.  Wright,  85  Me.  314,  27  Atl.  181. 

63.  Pettingell  v.  Boynton,  139  Mass. 
244.  29  N.  E.  655.  See  Wendell  v.  Ab- 
bott, 45   N.  H.   349. 
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64.  Tappan  i;.  Boston  Water-Power 
Co.,  157  Mass.  24,  31  N.  E.  703,  16  L. 
R.  A.  353;  Prescott  v.  Hutchinson,  13 
Mass.   439. 

65.  Oakham  v.  Hall,  112  Mass.  535. 

66.  Nazro  v.  Long,  179  Mass.  451, 
61    N.   E.  43. 

67.  Hastings  f.  Lawson,  187  Mass. 
72,  72  N.  E.  252;  Sherman  v.  Galbraith, 
141   Mass.  440,  5  N.  E.   858. 

[a]  Nature  of  Equitable  Defenses. 
Under  the  statute  an  equitable  de- 
fense to  a  writ  of  entry  must  be  such 
as  would  "absolutely  and  uncondi- 
tionally defeat  the  demandant's  claim 
for  possession  under  his  title."  Sher- 
man V.  Galbraith,  141  Mass.  440,  5  N. 
B.  858. 

68.  See  the  title  "Replication  and 
Reply"  and  the  following  cases:  Me. — 
Parlin  t.  Macomber,  5  Greenl.  413. 
Mass. — Twome.v  v.  Linnehan,  161  Mass. 
91,  36  N.  E.  .590;  Everenden  v.  Beau- 
mont, 7  Mass.  76.  N.  H. — Wilson  V. 
Webster.  6  N.  H.  419. 

fa]  Title  in  Third  Party. — A  repli- 
cation is  proper  where  the  tenant 
pleads  on  bar  a  deed  from  the  demand- 
ant or  his  ancestor  to  a  stranger  after 
disseisin  committed,  the  demandant's 
reply  averring  that  nothing  passed  by 
the  deed.  Wolcot  v.  Knight,  6  Mass. 
418. 

("bt  Tenant's  Praud. — Where  the 
tenant  sets  up  title  in  himself  acquired 
at  a  tax  sale,  the  demandant  may  re- 
ply that  the  sale  was  suffered  and  pro- 
cured by  the  tenant  contrary  to  an  ex- 
press agreement  by  him  that  he  would 
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D.  Amendments.  —  Subject  to  the  discretion  of  the  court,^^  amend- 
ment of  a  pleading  will  be  permitted  to  prevent  injustice;'^*'  e.  g.,  by 
striking  out  the  names  of  demandants  improperly  joined/^  by  dimin- 
ishing the  extent  of  a  claim*,"  and  to  make  the  pleading  conform  to  the 
proof.'^ 

VI.  Trial.  —  A.  Issues,  Proof  and  Variance.  —  Plaintiff  must 
prove  a  right  of  entry  at  the  time  of  the  commencement  of  the  action 
and  such  estate  in  the  premises  as  is  alleged  in  his  declaration,"*  and 
when  the  tenant  pleads  a  partial  disclaimer  and  it  becomes  necessary 
to  prove  his  title  to  the  part  remaining  in  dispute,  he  is  bound  by  his 
description  of  the  land  disclaimed  and  cannot  go  beyond  it."  The  de- 
mandant can  recover  only  on  the  strength  of  his  own  title,  and  not 
upon  the  weakness  of  the  tenants '.^^  On  an  issue  of  title  the  tenant 
may  recover  on  a  failure  of  the  demandant  to  prove  title  in  himself," 
or  on  prove  of  title  in*  the  tenant,"  or  in  a  third  party.'^^ 

B.    Trial  and  Verdict.  —  The  general  rules  applicable  to  all  real 


pay  the  tax.  Twomey  v.  Linnehan, 
161  Mass.  91,  36  N.  E.  590. 

69.  Lancaster  v.  Augusta  Water 
Dist.,  108  Me.  137,  79  Atl.  463,  Ann. 
Cas.  1913A,  1252. 

70.  Johnson  v.  Abbott,  60  N.  H.  150. 
[a]     On  Appeal  In  Superior  Court. — 

Where  the  issues  are  retried  on  the 
facts  in  the  appellate  court  an  amend- 
ment making  an  issue  more  definite  in 
form,  but  not  changing  it  in  substance, 
is  permissible.  Pollard  v.  Ketterer,  221 
Mass,  317,  1*^8  N,  E.  1086. 

71.  Chandler  v.  Simmons,  97  Mass. 
508,  93  Am.  Dec.  117;  Thayer  v.  Hollie, 
3  Mete.   (Mass.)  369, 

72.  People's  Nat.  Bank  v.  Nicker- 
son,  108   Me.  341,  80  Atl.  849. 

fa]  A  tenant,  at  the  trial,  may 
amend  his  statement  of  defense  by 
striking  out  its  claim  of  title  to  the 
premises  and  substituting  a  claim  of 
an  easement  therein  and  the  right  of 
possession.  Lancaster  r.  Augusta  Wa- 
ter Dist.,  108  Me.  137,  79  Atl.  463, 
Ann.   Cas.   1913A,   1252. 

73.  Perrv  v.  Spear,  111  Me.  262,  88 
Atl.  895;  Forsyth  t;.  Rowell,  59  Me. 
131;   RawHon   v.  Tavlor.  57  Me.  343. 

fa]  Wliere  a  life  estate  is  proved, 
an  allegation  of  a  foe  may  be  clmngcd 
by  amendment.  Parker  v.  Murch,  64 
Me.  54. 

74.  Stetson  v.  Grant,  102  Me.  222, 
66   Atl.   4sn. 

fal  A  right  to  cut  and  carry  away 
timber  and  grass  on  public  land  is  not 
sufficient   to  maintain   a  writ  of  entry 


alleging     seisin     in     fee.       Stetson     v. 
Grant,  102  Me.  222,  66  Atl.  480. 

75.  Wendell  v.  Abbott,  45  N,  H.  349. 

76.  May  v.  Labbe,  114  Me.  374,  96 
Atl.  502;  Hazen  v.  Wright,  85  Me.  314, 
27  Atl.  181;  Morse  v.  Sleeper,  58  Me. 
329;  Weston  v.  Nevers,  72  N.  H.  65,  54 
Atl.  703;  Lear  v.  Durgin,  64  N.  H.  618, 
15  Atl.   128.     See  supra,  II,   C. 

77.  Croacher  v.  Oesting,  143  Mass. 
195,  9  N.  E.  532;  Butrick  v.  Tilton,  141 
Mass.  93,  6  N.  E.  563;  Graves  v.  Am- 
oskeag  Mfg.  Co.,  44  N.  H.  462.  See 
supra,  II,   C. 

[a]  A  disclaimer  as  to  part  and 
plea  of  the  general  issue  as  to  part, 
does  not  relieve  the  demandant  from 
the  necessity  of  proving  title  to  the 
part  not  disclaimed.  May  v  Labbe, 
114  Me.  374,   96   Atl.  502. 

[b]  The  tenant  may  have  no  title, 
yet  ho  can  hold  the  dciiiandiint  to  the 
proof  of  his  title,  and  if  he  fails  the 
tenant  is  entitled  to  a  .judgment.  May 
V.  Labbe,  114  Me.  374,  96  Atl.  502; 
Wvman  v.  Porter,  108  Me.  110,  79  Atl. 
371;  Brown  v.  Webber,  103  Me.  60,  68 
Atl.    456. 

78.  Croacher  r.  Oesting,  143  Mass. 
195,  9   N.   E.  532. 

79.  Hewes  r.  Coombs,  84  Me.  434, 
24  Atl.  896;  Clark  v.  Marshall,  62  N. 
Tl.  498;  Kenniston  v.  Ilannaford,  55 
N.  IT.  268. 

fa]  Title  In  a  third  party  may  bo 
shown  bv  the  defendant  even  though 
he  dops  not  claim  under  him.  Stetson 
V.  Grant,  102  Mc.  222,  66  Atl.  480, 
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actions  should  ho  npplied  in  a  writ  of  ontry  to  qnoslions  of  law  and 
faot.^''  instrui'tioiis."'  and  vcnlii't/- 

VII.  JUDGMENT  AND  REVIEW."^  —  As  in  other  real  actions, 
the  demandant  may  recover  a  spceilic  part  ol'  the  premises  to  which 
he  proves  title,  althon^h  less  than  he  demanded.'^''  On  tlie  issue  of  nul 
disseisin,  if  the  tenant  prevails,  he  is  entitled  to  a  jiidj^meut  on  the 
merits/'' '' 

On  appeal  the  rules  governing  a  Avrit  of  cutr}',  in  the  jurisdictiona 
where  still  in  use,  are  the  same  as  in  other  real  actions."*' 


80.  Sec  Hammond  v.  Abbott,  IGO 
Mass.  517,  44  N.  E.  620;  Warren  v. 
Bowdran.  156  Mass.  2S0,  31  N.  E.  300; 
Holmes  r.  Turner's  Falls  Co.,  142  Mass. 
590,  8  N.  E.  646;  Hooper  v.  Bridge- 
Tvater,  102  Mass.  512;  Clark  v.  Cham- 
berlain, 13  Allen  (IMass.)  257,  ami  gen- 
erally the  title  "Province  of  Judge 
and  Jury." 

81.  See  Blake  v.  Sawin,  10  Allen 
(Mas«.)  340.  and  generally  the  title 
"Instructions." 

[a]  On  the  Law  Applicable  to  the 
Case. — Rawsou  v.  Plaisted,  151  Mass. 
71,  23  X.  E.  722;  Pettingell  v.  Bovn- 
ton,  139  Mass.  244,  29  N.  E.  655;  Drake 
V.  Curtis,  9  Cush.  (Mass.)  445;  Curtis 
f.  Francis,  9  Cush.   (Mass.)   427. 

[b]  In  Harmony  With  the  Evi- 
dence.— Twoniev  i;.  Linnehan,  101 
Mass.  91,  36  N.  E.  590;  Morris  v.  Cal 
lanan,  105  Mass.  129. 

82.  See  Johnson  v.  Rayner,  6  Gray 
(Mass.)  107;  Laflin  v.  Brown,  7  Mete. 
(Mass.)  576,  and  generally  the  title 
"Verdict." 

[a]  Request    for    directed    verdict 

refused  on  conflicting  evidence  on  the 
material  issues.  Hammond  v.  Abbott, 
166  Mass.  517,  44  N.  E.  620. 

[b]  Amendment  of  Verdict. — 
Where  a  general  verdict  is  returned 
for  the  demandant,  who  claims  but 
five-eighths  of  the  land,  the  verdict 
may  be  amended  to  stand  for  five- 
eighths,  and  such  change  is  not  subject 
to  objection  by  the  tenant.  Morris  v. 
Callanan,  105  Mass.  129. 

83.  See  generally  the  title  "Judg- 
ments." 

As    to    costs,    see    the    title    "Dis- 
claimer" and  5  Standard  Proc.  801. 
As  to  recovery  of  damages  for  rents 
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and   profits    and   for    betterments,    see 
nupra,  I. 

84.  Me. — May  v.  Labbe,  114  Me, 
374,  96  Atl.  502.  Mass. — Holyoke  v. 
Haskins,  9  Pick.  259;  Somes  r.  Skin- 
ner, 3  Pick.  52;  Dewey  v.  Brown,  2 
Pick.  387.  N.  H. — Stevens  v.  Morse, 
47  N.  H-.  532. 

[a]  On  a  partial  disclaimer,  if  a 
verdict  is  returned  for  all  tlie  land,  it 
will  be  regarded  as  a  verdict  for  the 
plaintiff  on  the  part  in  issue,  and  judg- 
ment for  such  part  rendered  accord- 
ingly. Odlin  V.  Gove,  41  N.  H.  465, 
77  Am.  Dec.  773. 

[b]  On  a  disclaimer  in  fuU,  if  the 
demandant  proceeds  with  the  action 
and  proves  an  unlawful  possession  of 
the  premises  disclaimed,  or  the  exer- 
cise of  rights  in  excess  of  an  ease- 
ment, he  is  entitled  to  a  judgment  for 
the  possession  of  the  premises,  costs 
and  damages.  Cole  v.  Eastham,  124 
Mass.   307. 

85.  Warren-  v.  Waldron,  108  Mass. 
232;   Esty   v.  Currier,  98  Mass.  500. 

86.  See  Parker  v.  Parker,  106  Mass? 
82;  Silloway  r.  Hale,  S  Allen  (Mass.) 
61,  and  generally  the  titles  "Appeals;" 
"Writ  of  ErroT.-;"  and  other  titles 
dealing  with  particular  aspects  of  ap- 
pellate review. 

[a]  Jurisdictional  Question  Not  As- 
signable as  an  Error  in  Fact. — ^Riley 
V.    Waugh,   8    Cush.    (Mass.)    220. 

[b]  Invited  Error. — A  reversal  will 
not  be  ordered,  for  an  error  invited  by 
the  party  who  seeks  to  profit  by  it. 
People's  Nat.  Bank  v.  Nickcrson,  108 
Me.  341.  SO  Atl.  849. 

[cl  Bill  of  exceptions  insufficient 
for  failing  to  show  the  respective  in- 
terests of  demandants  on  an  issue  of 
subsequent  conveyance.  Langley  v. 
Chapin,   134   Mass.  82. 
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1.  A  MODE  OF    APPELLATE    PROCEDURE, —  In    connection 

witli  tho  sul>j(.H't  t>l'  nppcnls,  pi-ixioiisly  (•(Hisulfi-cd  in  this  scries/  the 
various  corrective  remedies  at  coinnion  law  for  errors  coninnitted  ciuriuf^ 
judicial  proceedingrs  Avere  mentioned,  ^mong  them,  in  connection  with 
proceedings  after  judtrment,  as  distinguished  from  proceedings  before 
judgment,  was  included  the  remedy  by  writ  of  error,-  which  is  chief 
among  the  various  modes  in  wliicli  the  judicial  reviewing  power  may, 
at  common  law,  correct  the  errors  of  courts  of  inferior  jurisdiction.^ 

IL  NATURE  OF  THE  WRIT.  —  A.  A  Common  Law  Remedy.  — 
A  writ  of  error  is  a  common-law  remedy,  and  is  a  legal  remedy  only.* 
It  has  always  been  recognized  in  this  country  as  a  part  of  the  com- 
mon-law procedure  that  we  inherited  from  England,^  and  in  the  ab- 
sence of  any  statutory  mode  of  appeal  the  common-law  method  of  re- 
view by  writ  of  error  may  be  invoked.^  Moreover,  the  adoption  of  the 
common-law  system  by  a  state  includes  the  adoption  of  a  writ  of 
error.'' 

B.  Two  Forms.  —  1.  In  General.  —  In  the  English  common-law 
practice  writs  of  error  were  of  two  forms,  one  called  a  writ  of  error 
in  general,  or,  more  frequently,  merely  a  writ  of  error,  the  other  be- 
ing called  a  writ  of  error  coram  nobis  (or  vobis).® 

2.  Writ  of  Error  in  General.  —  A  writ  of  error  in  general,  or,  as 
usually  designated,  a  writ  of  error,  was  an  original  writ  directed  to 
the  judges  of  a  court  of  record  in  which  a  judgment  had  been  given 
commanding  them  to  send  the  record  to  another  court  of  appellate 
jurisdiction.^  It  lay  where  a  party  was  aggrieved  by  any  error  in  the 
foundation,  proceeding,  judgment,  or  execution  of  a  suit  or  prosecution 
by  indictment  in  a  court  of  record."  It  was  in  the  nature  both  of  a 
certiorari  to  remove  a  record  fromi  an  inferior  into  a  superior  court, 


1.  See  2  Standard  Proc.  128. 

2.  See  2  Standard  Proc.   129. 

3.  See  Appeal  of  Long,  134  Pa.  641, 
I'J  Atl.  806. 

4.  Sayres  V.   Com.,  SS   Pa.   291,  308. 

[a]  Equity  and  Admiralty. — Judg- 
ments in  common-law  causes  are  re- 
viewable on  writs  of  error,  and  decrees 
in  equity  and  admiralty  are  review- 
able on  appeal.  Hemmcnway  v.  Fisher, 
20  How.  (U.  S.)   255,  15  L.  ed.  799. 

5.  Cal, — Ex  parte  Thistleton,  52  Cal. 
220;  Haight  v.  Gay,  8  Cal.  297,  68  Am. 
Dec.  32.3;  Middleton  f.  Gould,  5  Cal. 
190.  m,— Peak  v.  People,  76  111.  289; 
Hall  r.  Thode,  75  111.  173.  Tex.— 
Moore  v.  Harris,  1  Tex.  36.  Utah.— 
Keece  v.  Knott,  3  Utah  436,  24  Pac. 
759. 

6.  Ex  parte  Thistoton,  52  Cal.  220; 
Hall   V.   Thode,   75   111.    173. 

fa]  Where  it  is  contemplated  that 
judgments  are  to  be  reviewed,  and  the 
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statute  is  silent  as  to  the  method,  the 
upper  court  will  effect  the  intention 
by  resorting  to  the  common-law 
method  of  issuance  of  writ  of  error. 
Cal.— Ex  parte  Thistleton,  52  Cal.  220; 
Middleton  v.  Gould,  6  Cal.  190;  Adams 
&  Co.  V.  Town,  3  Cal.  247.  Mass.— 
Smith  V.  Eice,  11  Mass.  507;  Champion 
r.  Brooks,  9  Mass.  228;  Jarvis  v. 
Blanchard,  6  Mass.  4;  Savage  v.  Gul- 
ivcr,  4  Mass.  171.  N.  H.— Medcalf  v. 
Swctt,  1  N.  H.  338. 

7.  Wellmuth  r.  Kogers,  52  Colo.  454, 
121  Pac.  1025;  Taylor  v.  Duncan,  Dall. 
(Tex.)    514. 

8.  See  Tidd's  Pr.  Vol.  2,  1134-1137. 

9.  Ward  v.  Williams,  270  111.  547, 
110  N.  E.  821;  McLachlan  -y.  Mc- 
Laughlin, 126  111.  427,  18  N.  E.  544; 
Fugate  V.  .State,  85  Miss.  94,  37  So. 
r,r,4,  107  Am.  St.  Rep.  2GS,  3  Ann.  Gas. 
326;  2  Tidd's  Pr.   1134;  Sfoph.  PI.  117. 

10.  Co.  Litt.  288b;  2  Bac.  Abr.  187; 
2  Just.  40. 
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and  of  a  commission  to  the  judges  of  the  superior  court  by  which  they 
were  authorized  to  examine  the  record  on  which  the  judgment  was 
given,,  and  on  such  examination  to  affirm  or  reverse  the  judgment  ac- 
cording to  law.^^  In  modern  times  it  is  usually  defined  as  a  judicial 
writ  issuing  from  a  superior  court  of  competent  jurisdiction  to  an  in- 
ferior court  of  record  in  which  final  judgment  has  been  rendered,  com- 
manding the  inferior  court  to  send  up  the  record  to  be  examined,  in 
order  that  some  alleged  error  in  the  record  may  be  corrected.^- 

3.  Writ  of  Error  Coram  Nobis  (or  Vobis) .  —  A  writ  of  error  coram 
nobis  (or  vobis)  is  unlike  an  ordinary  writ  of  error  both  in  form  and 
substance.  It  is  not  returnable  to  any  appellate  court  but  is  directed  to 
the  judges  of  a  court  of  record  commanding  them  to  examine  the  rec- 
ord in  order  that  they  may  themselves  review  the  judgment.^^  Such  a 
writ  when  addressed  to  the  judges  of  the  King's  Bench  was  called  a 
writ  of  error  coram  nobis,^'*  but  if  addressed  to  the  judges  of  the  com- 
mon pleas  it  was  called  a  writ  of  error  coram  vobis.^^     Such  a  writ 


11.  2  Tidd's  Pr.  1134;  Steph.  PI. 
117,  and  the  following  cases:  U.  S. — 
Ex  parte  Ralston,  119  U.  S.  613.  7  Sup. 
Ct.  317,  30  L.ed.  506;  Cohens  r.  Vir- 
ginia, 6  Wheat.  2G4,  409,  5  L.  ed.  257. 
Ala.— Lvnes  v.  State,  5  Port.  236,  30 
Am.  Doc.  557.  Ark.— Bank  of  State 
V.  Euddell,  10  Ark.  123.  Conn.— Chip- 
man  V.  Waterburv,  59  Conn.  496,  22 
Atl.  289.  Ga.— Gauldin  v.  Shehce,  20 
Ga.  531.  Me. — McLcllan  r.  Crofton,  6 
Greenl.  307,  326.  Miss. — Fugate  v. 
State,  85  Miss.  94,  37  So.  554,  107  Am. 

*St.  Rep.  268,  3  Ann.  Cas.  326.  N.  J. 
Welsh  r.  Brown,  42  N.  .J.  L.  323.  N.  Y. 
Yates  r.  People,  6  Johns.  337. 

12.  Ga. — Allen  Ball  &  Co.  v.  Savan- 
nah, 9  Ga.  2^6.  111.— McLachlan  t\ 
MfLanphlin,  126  111.  427,  18  N.  E.  544, 
545.  Ind. — Curless  v.  Watson,  ISO  Ind. 
86,  102  N.  E.  497.  N.  Y.— Comstock 
f.  Van  Schoonhoven,  3  How.  Pr.  258. 
Utah.— Reece  v.  Kjiott,  3  Utah  436,  24 
Pac.    759. 

13.  T7.  S.— Bronson  v.  Schulten,  104 
IT.  S.  410,  26  L.  ed.  797;  United  States 
r.  Fonrtoen  Pieces  of  P^mhroiderv,  155 
Fed.  651.  Mich.— Teller  tu  Wethcrell, 
6  Mich.  46.  Miss. — Fugate  v.  State, 
85  Miss.  94,  37  So.  .554,  107  Am.  St. 
Rep.  268,  3  Ann.  Cas.  326.  Mo.— Hart- 
man  V.  Hartman,  154  Mo.  Ajip.  21.'5, 
133  S.  W.  669;  Cross  r.  Gould,  131  Mo. 
App.  585,  110  S.  W.  672;  Lo  Bour- 
geoise  v.  McNamara,  10  Mo.  App.  116, 
affirmed,  82  Mo.  189.  N.  Y.— ^V.m- 
Btock  f.  Schoonhoven,  3  How.  Pr.  2.58. 
N.  O.— Roughton  v.  Brown,  63  N.  C. 
393. 


[a]  "The  distinction  between  an 
ordinary  writ  of  error  and  a  writ  of 
error  coram  nobis  is,  that  the  former  is 
brought  for  a  supposed  error  in  law, 
apparent  upon  the  record,  and  takes 
the  case  to  a  higher  tribunal,  where 
the  question  is  to  be  decided  and  the 
judgment,  sentence,  or  decree  is  to  be 
affirmed  or  reversed;  while  the  latter 
is  brought  for  an  alleged  error  of  fact, 
not  appearing  upon  the  record,  and  lies 
to  the  same  court,  in  order  that  it  may 
correct  the  error,  which  it  is  presumed 
would  not  have  been  committed,  had 
the  fact,  in  the  first  instance,  been 
brought  to  its  notice."  Roughton  i^. 
Brown,  o3  N.  C.  393. 

14.  Camp  r.  Bennett,  16  Wend.  (N. 
Y.)  48.  See  Jaques  r.  Caesar,  2  Wms. 
Saunders,  101,  So  Eng.  Reprint  773, 
(note  by  Sergeant  Williams);  Reg.  V. 
O 'Council,  5  St.  Tr.  N.  S.  (Eng.)  1, 
735  (note) ;  Steph.  Com.  on  Laws  of 
Eng.,   Vol.   IV.,   401,   note. 

[al  Coram  Nobis. — From  the  Latin 
Quae  coram  nobis  resident  (which-  re- 
main witli  us"),  so  called  from  the  writ 
being  founded  on  the  record  and  pro- 
cess which  are  stated  in  the  writ  to 
remain  in  the  court  of  the  king  (with 
us).  Tidd's  Pr.  2,  1136.  See  also, 
Fugate  V.  State,  85  Miss.  94,  37  So. 
554,  107  Am.  St.  Rep.  268,  3  Ann.  Cas. 
326. 

15.  Camp  V.  Bennett,  16  Wend.  (N, 
Y.)  48. 

fa]  Quae  coram  vobis  resident,  the 
record  .nnd  promts  being  stated  to  re- 
main "before  you"  tli.'it  is,  tin;  judge* 
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thoroforo.  as  to  form,  differs  from  an  ordinar.v  wrh  of  error  in  two 
partieulars:  (1)  It  contains  no  certiorai'i  clause,  for  there  is  no  rec- 
ord to  be  certified;  and  (2)  it  has  no  return  day,  as  it  is  in  the  nature 
of  a  commission  only  to  the  trial  court  t«  correct  error.^°  It  also  dif- 
fers in  substance  from  an  ordinary  writ  of  error  in  that  it  is  not  is- 
sued to  correct  errors  of  law  but  errors  of  fact  in  respect  to  matters 
which  effect  the  validity  and  re2;ularity  of  the  proceedings.^^  Its  object 
is  not  to  correct  errors  that  have  arisen  through  any  fault  of  the  court, 
but  to  correct  the  record  in  matters  of  fact  existing  at  the  time  of  the 
pronouireement  of  the  judgment,  in  respect  of  which  the  court  was  un- 
advised, whereas,  had  it  been  advised,  the  judgment  would  not  have 
been  pronounced.^® 

The  unvarying  test  of  the  writ  is  mistake,  the  lack  of  knowledge  of 
facts  inhering  in  the  judgment  itself."    Such  errors  of  fact  may  be  il- 


of  the  common  pleas.  Tidd's  Pr.  2, 
1136,  1137.  See  also,  Fugate  v.  State, 
So  Miss.  94,  37  So.  554,  107  Am.  St. 
Eep.  268,  3  Ann.  Cas.  326;  Comstock  v. 
Schoonoven,  3  How.  Pr.  (N.  Y.)  258. 

16.  Fugate  v.  State.  85  Miss.  94,  37 
So.  554,  107  Am.  St.  Rep.  268,  3  Ann. 
Cas.   326.     See  Tidd's  Pr.   2,  1143. 

17.  See  15  Standard  Proe.  371,  and 
the  following:  Ark. — Howard  v.  State, 
58  Ark.  229,  24  S.  W.  8.  Miss.— Fu- 
gate r.  State,  85  Miss.  94,  37  So.  554, 
107  Am.  St.  Sep.  268,  3  Ann.  Cas.  326. 
Mo. — Hartman  r.  Hartman,  154  Mo. 
App.  243,  133  S.  W.  669. 

[a]  Errors  of  Fact.— "The  English 
writ  of  coram  vobis  was  used  to  cor- 
rect mistakes  of  fact  or  errors  in  pro- 
cess, which  can  be  brought  to  the  at- 
tention of  the  court  in  which  they 
were  committed  by  means  of  this  writ, 
but  cannot  be  relied  upon  where  the 
error  is  in  the  judgment  itself,     *     * 

*  or  where  the  question  relates  to 
the  power  of  the  court  and  not  to  the 
mode  of  procedure."  United  States 
f.  Fourteen  Pieces  of  Embroidery,  155 
Fed.  651,  652,  citing  Rolle,  Abr.,  p. 
749;  Bronson  «.  Schulten,  104  U.  S. 
410,  26  L.  ed.  797,  and  cases  therein 
cited. 

18.  Ark.— Howard  f.  State,  58  Ark. 
229,  24  S.  W.  8.  Cal.— People  v. 
Mooney,  178  Cal.  525,  174  Pac.  325. 
Kan.— Collins  v.  State,  66  Kan.  201, 
71  Pac.  251,  97  Am.  St.  Rep.  361,  60 
L.  R.  A.  572.  Miss. — Fugate  v.  State, 
85  Miss.  94,  37  So.  554,  107  Am.  St 
Rep.  268,  3  Ann.  Cas.  326.  Mo.— Had- 
lev  V.  Bernero,  103  Mo.  App.  549,  78 
S.'W.  64. 

[a]     Not  Directed  to  Errors  of  the 
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Court. — A  writ  of  error  coram  nobis, 
when  directed  to  court  of  king's  bench, 
or  coram  vobis,  when  addressed  to  the 
court  of  common  pleas,  is  a  writ  is- 
sued out  of  chancery,  and  differs  from 
the  common  writ  of  error  in  directing 
the  same  court  that  rendered  the  judg- 
ment to  review  the  proceedings  and  see 
if  by  error  of  fact  an  erroneous  judg- 
ment has  been  given.  As  an  error  of 
fact  is  not  an  error  attributable  to  the 
judges,  a  reversal  made  by  the  judges, 
under  this  writ  is  not  a  reversal  of 
their  own  judgment;  2  Bl.  Com. 
(Cooley's  ed.),  406,  note  4. 

[b]  Does  Not  Lie  for  Bevlsion  of 
Opinion. — While  a  "writ  of  error  cor- 
am nobis"  will  lie  to  correct  a  judg- 
ment for  an  error  in  fact  in  the  pro- 
ceedings of  a  court  of  record,  it  will 
not  lie  to  enable  a  court  to  review  and 
revise  its  opinion.  Such  writ  lies 
only  to  correct  an  error  of  fact  not 
appearing  upon  the  face  of  the  record, 
and  does  not  authorize  any  court  to« 
recall  its  adjudications  after  lapse  of 
the  term.  State  v.  Stanley,  225  Mo. 
525,   125  S.  W.   475,  476. 

fc]  Perjury  or  the  suppression  or 
concealment  of  material  testimony  can- 
not be  reviewed  by  motion  to  set  aside 
the  verdict  or  judgment,  such  a  motion 
being  in  the  nature  of  a  writ  of  error 
coram  nobis.  People  v.  Mooney,  178 
Cal.   525,   174   Pac.   325. 

19.  Collins  V.  State,  66  Kan.  201,  71 
Pac.  251,  97  Am.  St.  Rep.  361,  00  L. 
R.  A.  572. 

[a]  Unknown  to  Court  or  to  Party 
Affected. — In  Asbell  v.  State,  02  Kan. 
209,  r,l  Pao.  690,  the  writ  was  denied 
for  the  reason  that  the  facts  on  which 
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lustrated  by  errors  in  process  through  default  of  the  clerk;  where  an 
infant  appears  by  attorney,  and  not  by  guardian ;  where  one  of  the 
parties  died  before  verdict  or  judgment;  or  where  the  defendant  was 
insane  at  the  time  of  the  trial,  or  was  an  infant  or  married  woman, 
such  facts  not  being  in  issue  and  determined  in  the  action. -° 

A  writ  of  error  coram  nobis  (vobis)  is  not  a  writ  of  right,  it  being 
within  the  discretion  of  the  court  to  allow  it  upon  proper  showing.^^ 
The  application,  according  to  the  local  practice,  may  be  made  by  peti- 
tion, motion,  or  affidavit,-^  due  notice  of  the  application  being  given 
to  the  other  party.-^  The  writ  is  not  in  itself  a  supersedeas,  but  may 
be  made  so  by  order  of  the  court,  or  in  accord  with  statutory  pro- 
visions.^* The  statute  of  limitations  does  not  run,  however,  against 
the  right  claimed  in  a  proceeding  coram  nobis,^^  and  the  issue  of  fact 
involved  in  such  a  proceeding  may  be  tried  by  a  jury.^®     On  such  a 


the  application  was  predicated  were 
known  during  the  progress  of  the  trial, 
or  were  available  on  motion  for  new 
trial,  and  it  was  held  that  the  office 
of  the  writ  is  to  bring  to  the  atten- 
tion of  the  court,  for  correction,  an 
error  of  fact,  one  not  appearing  on  the 
face  of  the  record,  unknown  to  the 
court  or  the  party  affected,  and  which, 
if  known  in  season,  would  have  pre- 
vented the  judgment  challenged. 

20.  See  15  Standard  Proc.  373,  12 
Standard  Proc.  784;  and  also  Billups 
V.  Freeman,  5  Ariz.  268,  52  Pac.  367; 
Howard  v.  State,  58  Ark.  229,  24  S.  W. 
8. 

[a]  Plea  of  Guilty  Through  Fear  of 
Mob. — An  accused  person  who  through 
fear  of  mob  violence  is  forced  to  plead 
guilty  and  who  upon  such  plea  is  sen- 
tenced to  prison,  may  by  proceeding 
in  error  coran*  nobis,  in  the  same  court, 
have  such  sentence  revoked  and  ob- 
tain a  trial  upon  the  charge.  Ark. — 
Adler  r.  State,  35  Ark.  517,  37  Am. 
Rep.  48.  Ind. —  Sanders  r.  State,  85 
Ind.  318,  44  Am.  Rep.  29.  Kan.— State 
V.  Calhoun,  50  Kan.  523,  ?.2  Pac.  38, 
34  Am.  St.  Rop.   Ml,  is  T..  11.  A.  8P.8. 

fbl  Insufficient  Time  to  Prepare 
Becord. — The  writ  will  not  lie  to  va- 
cate a  judgment  of  conviction  because 
of  the  inability  of  the  accused  within 
the  statutory  time  to  prepare  a  record 
on  appeal,  showing  the  errors  of  which 
complaint  was  made.  Collins  v.  State, 
66  Kan.  201,  71  Pac.  251,  97  Am.  St. 
Rep.  361,  60  L.  R.   A.  572. 

21.  Smith  V.  Kingsloy,  19  Wend. 
(N,  Y.)  620;  Birch  v.  Triste,  8  East 
412,  103  Eng.  Reprint  401.  See  15 
Standard    Proc.   373,   note   72. 


22.  Ferris  v.  Douglass,  20  Wend. 
(N.  Y.)  626;  Goodwin  v.  Sanders,  9 
Yerg.  (Tenn.)  91;  Crawford  v.  Wil- 
liams, 1  Swan  (Tenn.)  341.  See  15 
Standard   Proc.   376. 

23.  la. — Mears  v.  Garretson,  2  G. 
316.  N.  Y.— Comstock  v.  Van  Sehoon- 
hoven,  3  How.  Pr.  258.  Tenn. — Merritt 
V.  Parks,  6  Humph.  332;  Crawford  V. 
Williams,   1   Swan   341. 

See   15   Standard   Proc.   376. 

24.  Ferris  v.  Douglass,  20  Wend.  (N, 
Y.)  626;  Smith  v.  Kingsley,  19  Wend. 
(N.  Y.)  620;  Semple  v.  Turner,  6 
Mees.  &  W.  152;  Birch  v.  Triste,  8 
East  412,  103  Eng.  Reprint  401;  Home 
V.  Bushell,  2  Str.  949,  93  Eng.  Reprint 
961. 

25.  State  v.  Calhoun,  50  Kan.  523, 
32  Pac.  38,  34  Am.  St.  Rep.  141,  18 
L.  R.  A.  838;  Latshaw  v.  ]\flcNees,  50 
Mo.  381;  Powell  v.  Gott,  13  Mo.  458, 
53  Am.  Dec.  153.  See  15  Standard 
Proc.  375. 

26.  Adler  v.  State,  35  Ark.  517, 
37  Am.  Rep.  48;  Tyler  v.  Morris,  20 
N.  C.  625,  34  Am.  Dec.  395.  See  15 
Standard   Proc.   .377,   note   7. 

[a]  The  common  plea  in  error  is  in 
nullo  erratum,  sucli  a  pica  admitting 
tlie  truth  of  the  errors  assigned,  but 
alleging  that  as  a  matter  of  law  it  i3 
not  error.  If,  however,  the  defendant 
desires  to  deny  the  truth  of  the  error 
in  fact  assigned,  he  traverses  the  alle- 
gation, whereupon  such  issue  of  fact 
is  triable  by  a  iury.  Tyler  v.  Morris, 
20  N.  C.  625,  34  Am.  Dec.  395;  Craw- 
ford V.  Williams,  1  Swan.    (Tonn.)   341. 

[b]  Findings  of  Jury. — For  an  il- 
lustration of  a  sjM'firil  verdict  fnnnd 
by  a  jury  in  a  coram   nobis  proceeding. 
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vrr'it,  the  errors  of  fact  assiurned  must  \\o  consistent  with  the  record,^'' 
and  judiinicnt.  if  for  the  ]>hiintitT,  is  final  with  reference  to  the  foi-nier 
judcrnient  and  suit.-'^ 

In  modern  tinu^s,  while  the  writ  of  error  coram  nobis  is  seldom 
employed,  and  whiU>.  in  most  cases,  the  result  desired  is  usually  ac- 
comi>lished  hy  a  motion  for  a  new  trial  or  otlier  motion,-"  yet, 
in  the  absence  of  a  rejiealinfr  statute,  this  common-law  remedy 
remains. ■'''  anil  is  held  not  to  l)e  abolished  l)y  implication  by  the  statu- 
tory ]irov-isions  for  new  trials. ^^ 

C.  Distinguished  From  Certiorari.  —  "While  in  some  respects  a 
writ  of  certiorari  is  similar  to  a  "writ  of  error,  in  that  only  parties  to 
the  record,  or  one  who  has  a  direct  and  immediate  interest  in  it  or  is 


see  State  r.  Calhoun,  50  Kan.  523,  32 
Pac.  3S,  34  Am.  St.  Kep.  141,  18  L.  K. 
A.  S3S. 

27.  Hadlev  v.  Bernero,  103  Mo.  App. 
549.  78  S.  W.  64,  67. 

28.  Crawford  r.  Williams,  1  Swan. 
(Tcnn.)  341.  See  15  Standard  Proc. 
377,  notes  12   and   13. 

[a]  Judgment. — On  a  writ  of  coram 
Tobis,  if  judgment  be  for  the  plaintiff 
only  the  proceedings  complained  of  are 
reversed,  and  the  original  action  is 
continued  from  the  point  of  reversal. 
Judgment  for  error  in  fact  is  "let  it 
be  revoked;"  for  error  in  law,  "let 
it  be  reversed."  Dewitt  v.  Post,  11 
Johns.   (N.  Y.)   460. 

29.  Ariz. — Billups  v.  Freeman,  5 
Ariz.  268,  52  Pac.  367.  Ark.— Howard 
V.  State,  58  Ark.  229,  24  .S.  W.  8. 
Cal. — See  People  v.  Mooney,  178  Cal. 
625.  174  Pac.  325.  Conn.— Jeffcry  r. 
Fitch,  46  Conn.  601.  Kan.— State  v. 
Calhoun,  50  Kan.  523,  32  Pac.  38,  34 
Am.  St.  Rep.  141,  18  L.  E.  A.  838,  note. 

See  15  Standard  Proc.  133  (note  7), 
373,  note   74. 

[a]  Remedy  Unnecessary. — The  rem- 
edy of  error  coram  nobis  is  rendered 
unnecessary  by  motions  for  a  new  trial 
or  for  arrest  of  judgment,  since  by 
such  motions  the  court  has  opportunity 
to  correct  all  errors.  Life  Assn  of 
America  V.  Fassett,  102  111.  315;  Mc- 
Kindley  v.  Buck,  43  111.  488. 

[b]  A  motion  to  vacate  a  judg- 
ment because  entered  after  the  death 
of  the  party  against  whom  it  was  ren- 
dered and  supported  by  evidence  de- 
hors the  record  takes  the  place  of  the 
common-law  "writ  of  error  coram  no- 
bis," so  that,  where  death  did  not 
appear  of  record  but  had  to  be  shown 
by   evidence,    the   writ   of   error   coram 
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nobis  was  the  common-law  remedy. 
State  ex  rel.  Potter  v.  Eiley,  219  Mo. 
667,  118  S.  W.  647,  651. 

30.  Adler  v.  State,  35  Ark.  517,  37 
Am.  Eep.  48.     Compare  preceding  note. 

[a]  A  right  to  maintain  the  pro- 
ceeding in  the  nature  of  a  writ  coram 
nobis  is  not  abolished  by  the  statute 
in  the  state  of  Indiana.  Tliere  is  no 
statute  expressly  and  in  terms  repeal- 
ing this  power,  nor  any  which  docs  so 
by  necessary  implication.  The  power, 
therefore,  remains  as  at  common  law, 
except  as  to  the  mere  form  coram  no- 
bis resident,  because  the  fiction  of  the 
record  remaining  before  the  King  him- 
self is  gone.  "We  have  therefore  lost 
the  name  of  the  writ,  but  notliing 
more."  Sanders  t\  State,  85  Ind.  318, 
327,  44  Am.  Eep.  29. 

31.  Sanders  v.  State,  85  Ind.  318,  44 
Am.  Eep.  29.  Compare  two  preceding 
notes.  But  see  People  v.  Mooney,  178 
Cal.  o25,  174  Pac.  325. 

[a]  Not  Extinguished  by  Remedy 
of  New  Trial. — "Judge  Swift  (in  his 
Digest,  vol.  1,  p.  790),  says:  'When  a 
judgment  in  the  superior  court  is  er- 
roneous in  matter  of  fact,  a  writ  of 
error  will  lie  in  the  same  court,  called 
a  writ  of  error  coram  nobis,  iu  which 
the  judgment  of  the  same  court  may 
be  reversed.'  This  proceeding  is'  a  part 
of  the  common  law  practice  of  the 
court,  and  though  not  often  resorted 
to,  since  the  statute  furnishes  a  suffi- 
cient remedy  in  a  petition  for  a  new 
trial,  yet  still  exists  as  an  available 
remedy  in  a  case  like  the  present. 
Such  was  clearly  the  view  of  Judge 
Swift,  as  the  statute  authorizing  peti- 
tions for  new  trials  had  long  been  in 
existence  when  he  wrote  his  Digest. 
Its  existence  as  a  common-law  remedy 
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privy  thereto,  can  maintain  either  of  the  writs,^-  yet  a  writ  of  certi- 
orari is  not,  as  is  a  writ  of  error,  a  writ  of  right, ^^  since  it  is  a  matter 
of  the  court's  sound  discretion  to  grant  or  refuse  it,^*  and  while  a 
writ  of  error  is  the  appropriate  remedy  where  the  proceedings  are 
according  to  the  course  of  the  common  law,  a  writ  of  certiorari  lies 
where  the  proceedings  are  of  a  different  character,^^  In  other  words, 
whenever  a  court  or  judge  proceeds  according  to  the  course  of  the 
common  law,  a  writ  of  error  lies  on  its  judgments;  but  when  they  act 
in  a  summary  way,  or  in  a  new  course  different  from  the  common  law, 
a  vrrit  of  error  does  not  lie,  but  a  certiorari.^^ 

D.  Distinguished  From  Appeal.  —  Writ  of  error  and  appeal  are 
the  two  principal  metliods  known  to  English  jurisprudence  by  which 
cases  may  be  removed  from  a  lower  to  a  higher  court  for  review. ^^ 
However,  the  distinction  between  these  modes  of  appellate  procedure  is 
fundamental,^^  writs  of  error  applying  to  common-law  proceedings, 
appeals  to  admiralty  and  equity.^^  While  the  word  "appeal,"  as  used 
in  tlie  various  state  statutes,  has  becom,e  a  general  term  designating 
appellate  proceedings,^'^  yet,  in  its  original  meaning,  an  appeal  re- 
moves a  cause  entirely,  subjecting  the  facts,  as  well  as  the  law,  to 
a  review  and  a  revisal.*^  Cases  brought  up  for  review  on  writ  of  error, 
on  the  other  hand,  are  not  open  for  re-examination  on  their  whole 


is  also  recognized  in  many  decisions  of 
our  sister  states."  Jeffery  r.  Fitch, 
46  Coun.  601,  604. 

32.  Bath  Bridge  &  Tpk.  Co.  v.  Ma- 
goun,  8  Greenl.  (Me.)  292. 

33.  See  infra,  II,  G. 

34.  Levant  v.  Penobscot,  67  Me. 
429;  Bath  Bridge  &  Tpk.  Co.  v.  Ma- 
goun,   8    Greenl.    (Me.)    292. 

35.  Me. — Levant  v.  Penobscot,  67 
Me.  429;  Bath  Bridge  &  Turnpike  Co. 
V.  Magoun,  8  Greenl.  292.  N.  H.— 
Huse  r.  Grimes,  2  N.  H.  208.  OMc— 
Ewing  f.  Hollister,  7  Ohio  (pt.  2),  138. 

See  4  Standard   Proe.   887,  888. 

36.  Tidd's  Pr.  2,  1134.  See  4  Stand- 
ard Proc  8S7. 

37.  De  Lemos  v.  United  States,  107 
Fed.  121,  46  C.  C.  A.  190. 

38.  De  Lomos  v.  United  States,  107 
Fed.  121,  4f)  ('.  f.  A.   I'.tfi. 

fa]  Distinction  Preserved  in  Fed- 
eral Constitution. — With  reference  to 
writ  of  I'rror  and  apjioal,  Judge  Slielby 
in  De  Lemos  v.  United  States,  107  Fed. 
121,  46  0.  C.  A.  196,  says:  "The  dis- 
tinction  in  the  two  modes  of  review 
is  pre.aerved,  not  in  name,  but  in  prin- 
ciple, by  the  conHtitiition,  for  tlio  sev- 
enth amendment  jirnvidcs  that  'no  fart 
tried  by  a  .i'^y  sliall  be  otherwise  ex- 
amined   in    any    court    of    the    United 


States  than  according  to  the  rules  cJ 
the  common  law.'  This  distinction  be- 
tween the  uses  of  the  writ  of  error 
and  the  appeal  is  settled  by  a  long 
line  of  decisions  of  the  supreme  court 
and  of  the  several  United  States  courts 
of  appeals.  A  few  of  them  may  be 
cited:  Sarchet  r.  U.  S.,  12  Pet.  143,  9 
L.  ed.  1033;  Bondurant  v.  Watson,  103 
U.  S.  278,  20  L.  ed.  447;  Nelson  v. 
lluidekoper,  66  Fed.  616,  13  C.  C.  A. 
658;  Nelson  v.  Lowndes  County,  93 
Fed.  538,  35  C.  C.  A.  419;  Stevens  v. 
Clark,  62   Fed.   321,   10   C.   C.   A.  379." 

39.  United  States  v.  Wonson,  1  Gall, 
o,  28  Fed.   Cas.   No.   16,750. 

[a]  In  all  equity  cases,  and  those 
following  tlio  equity  forms,  an  ai)pcal 
from  the  decree  comi)lainod  of  is  the 
proper  mode  of  review.  It  brings  up 
the  pleadings  and  the  evidence  on 
which  the  decree  rests,  and  makes  it 
necessary  for  the  appellate  court  to 
examine,  and  see  whether  the  decision 
is  just  and  conscionabie  on  the  case 
that  was  presented  to  the  chancellor 
who  made  it.  Appeal  of  Long,  134 
Pa.   641,  19  Atl.  806. 

40.  Vaill  r.  McPhail,  .^f  R.  T.  361, 
83  Atl.  1075,  Ann.  Cas.   19111),  516. 

41.  The  San  Pedro,  2  Wheat.  (U. 
S.)  132,  4  L.  ed.  202;  United  States 
V.    Goodwin,    7    Cranch    (U.   S.)    108,   3 
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merits,  Imt  the  higher  court  is  confined  to  tlie  review  of  matters  of 
law/-  In  otlier  \\i)1h1s,  an  amieal  hrinys  up  the  whoh^  ease  for  re- 
oxamination  on  tlie  merits  as  to  l)oth  law  and  facts,  and  for  decision 
as  thoutrh  no  decision  had  ever  he^n  rendcreil,'-''  while  a  writ  of  error 
removes  nothing  for  examination  hut  the  law.''* 

Even  in  the  familiar  and  modern  use  of  the  word  "appeal"  as  a 
general  term  for  appellate  proceedings  in  actions  at  law,  there  is  a 
clear  distinction  hetween  such  an  "appeal"  and  a  writ  of  error.  A 
VTit  of  err^r  does  not  owe  its  origin  to  a  statute,  hut  is  a  common  law 
remedy,*''  while  an  "appeal,"  whetlier  a  trial  de  novo  in  a  higher 
court,  or  whether  a  proceeding  merely  for  the  review  of  error  like 
unto  a  writ  of  error,  is  created  by  some  constitutional  or  statutory 
provision/"^ 

E.  Effect  op  Statutes.  —  1.  In  General. — In  many  jurisdic- 
tions, the  uses  of  writs  of  error  have  been  alfected  by  legislation,  hav- 
ing been  extended  in  some  jurisdictions,  limited  in  others,  while  in 
still  other  jurisdictions  they  have  been  abolished  altogether.*^    There 


L.  ed.  284;  Wiseart  v.  Dauchy,  3  Dall. 
U.   S.)    321,   1   L.   ed.   619. 

42.  De  Lemos  v.  United  States,  107 
Fed.  121,  46  C.  C.  A.  106. 

43.  De  Lemos  v.  United  States  107 
Fed.  121,  46  C.  C.  A.  196. 

44.  Chief  .Justice  Ellsworth,  in  Wis- 
eart r.  Dauchy,  3  Dall.  (U.  S.)  321,  1 
L.  ed.  619. 

45.  Lynes  v.  State,  5  Port.  (Ala.) 
236,  30  Am.  Dec.  557. 

46.  Conn.— Styles  v.  Tvler,  64  Conn. 
432,  471,  30  Atl.  165.  Mass.— Bartlett 
V.  Slater,  183  Mass.  152,  66  N.  E.  631. 
Mich. — Mitchell  r.  Bay  Probate  Judge, 
155  Mich.  550,  119  N.  W.  916;  Sulli- 
van V.  Haug,  82  Mich.  548,  46  N.  W. 
795.  10  L.  E.  A.  263.  Nev.— State  ex 
rel."  Sparks  r.  State  Bank  &  Trust  Co., 
36  Nev.  526,  137  Pac.  400.  N.  Y.— 
Tcrwilliger  v.  Browning,  King  &  Co., 
207  N.  Y.  479,  101  N.  E.  463.  W.  Va. 
Fouse  V.  Vandervort,  30  W.  Va.  327, 
4  S.  E.  298.  Wis.— Puffer  v.  Welch, 
141  Wis.  304.  124  N.  W.  406.  ' 

6ee  in  general.  2  Standard  Proc.  129, 
et   seq.,   ard    also   infra,   IT.   F. 

[a]  Confusing  Use  of  Term  "Ap. 
peal." — An  appeal  in  name  may  there- 
fore be  a  writ  of  error  or  a  certiorari 
in  legal  effect,  and  it  is  necessary,  in 
every  case,  to  look  into  the  record, 
and  determine  at  the  outset  of  our  ex- 
aminatlion  whether  what  is  "called 
an  'appeal'  "  is  such  in  fact,  or  is  a 
writ  of  error  or  a  certiorari.  The  prac- 
tical effect  of  calling  proceedings  so 
essentially  unlike  by  the  same  name  is 
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to  obscure  and  divert  attention  from 
the  peculiar  characteristics  of  each. 
This  increases  the  sense  of  uncertainty 
on  the  part  of  the  practitioner,  and  the 
labor  on  the  i>art  of  the  appellate  court. 
Appeal  of  Long,  134  Pa.  641,  19  Atl. 
806. 

47.  See  in  general:  Ala. — Mazange 
V.  'Slocum,  23  Ala.  668;  Lynes  v.  State, 
5  Port.  236,  30  Am.  Dec."  557.  Ark.— 
Simpson  v.  Simpson,  25  Ark.  487.  Colo. 
Callahan  r.  Jennings,  16  Colo.  471,  27 
Pac.  1055;  People  v.  Richmond,  16  Colo. 
274,  26  Pac.  929;  Willoughby  v.  George, 
4  Colo.  22.  ria. — State  v.  Jacksonville 
Terminal  Co.,  41  Fla.  363,  27  So.  221. 
Neb. — Furnas  v.  Nemaha,  5  Neb.  367. 
Texas. — Alford  v.  Rieves,  36  Tex.  105. 
Wash. — Mann.  v.  Young,  1  Wash.  Ter. 
454. 

[a]  New  York. — Prior  to  the  code, 
the  mode  of  reviewing  the  judgments 
of  courts  of  common  pleas  and  mayors' 
courts  was  by  writ  of  error  from  the 
supreme  court.  By  §  323  of  the  code, 
writs  of  error  are  abolished,  and  the 
sections  immediately  following  proceed 
to  substitute  the  remedy  by  appeal. 
"Where  there  are  no  special  provisions 
giving  to  this  remedy  a  broader  and 
more  comprehensive  scope,  the  power 
of  review  whiz-h  it  confers  must,  I  ap- 
prehend, be  the  same  as  that  formerly 
obtained  by  writ  of  error.  I  ran  see 
no  reason  why  it  should  be  other  or 
greater."  Thurber  v.  Townsend,  22  N. 
Y.   517. 

[b]  PennsylvaniOw — Since  the  act  of 
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is  much  variance,  however,  in  the  statutes  regulating  the  writ  of  error 
and  providing  for  appeals.*^ 

2.  Extension  of  Remedy.  —  The  statutes  may  extend  the  use  of 
writs  of  error  beyond  their  common-law  application.  In  some  jurisdic- 
tions, for  example,  they  may  be  used  to  review  decrees  in  equity  as 
well  as  judgments  at  law;^^  they  may  be  issuable  for  the  purpose  of 
reviewing  the  decisions  of  inferior  courts  not  contemplated  under 
common-law  procedure  f°  and  they  may  be  used  to  review  matters  not 
cognizable   at   common  law.^^ 

3.  Limitation  of  Remedy.  —  Likewise,  the  uses  of  writs  of  error 
may  be  modified  or  limited."'-  At  common  law,  the  review  of  a  judg- 
ment for  errors  on  the  record  was  obtainable  only  by  one  remedy, 
that  is,  8f  writ  ol  error.^^    The  statutes,  however,  may  provide,  either 


1889,  the  fcmer  modes  of  review, 
namely,  writ  of  error,  appeal  and  cer- 
tiorari, remain  applicable  in  the  same 
cases,  within  the  same  limits,  and  with 
the  same  effect  as  before,  the  only  dif- 
ference being  that  now  they  are  all 
called  by  the  same  name.  That  act 
provides  "that  all  appellate  proceed- 
ings in  the  supreme  court  heretofore 
taken  by  writ  of  error,  appeal,  or  cer- 
tiorari shall  hereafter  be  taken  in  a 
proceeding  to  be  called  an  'appeal.'  " 
It  will  be  noticed  that  this  act  does 
not  profess  to  extend  the  right  of  re- 
view, to  change  its  extent  in  cases  al- 
ready provided  for,  or  to  modify  in  any 
manner  its  exercise.  It  simply  pro- 
vides that  dissimilar  proceedings  shall 
be  called  by  the  same  name.  Appeal 
of  Long,  134  Pa.  641,  19  Atl.  806. 

[c]  May  Be  Directed  by  Statutes. 
The  uses  of  writs  of  error  have  in 
some  instances  been  directed  by  the 
legislature,  and  as  a  remedial  process 
it  has,  in  some  cases,  been  extended. 
Its  name  indicates,  however,  its  true 
purpose.  Lvnes  v.  State,  5  Port.  (Ala.) 
2.36,  30   Am".  Doc.  .^5.-7. 

fdl  Writ  Authorized  in  General 
Terms. — Statutes  authorizing  writs  of 
error  in  general  terms  merely  author- 
ize the  common  law  writ  of  error. 
•Wellmuth  r.  Rogers,  52  Colo.  454,  121 
Pac.  1025,  citing  Colo.  Rev.  Sts.  (1908), 
§  629.5. 

48.  See  infra  this  section. 

49.  r^ry  v.  Phoenix  Ins.  Co.,  83 
Conn.  690,  78  Atl.  426. 

fa]  Review  of  State  Courts  by 
United  States  Supreme  Court. — While 
in  the  fnderal  ronrts  jiulgments  in  law 
causes  are  reviewed  by  writs  of  error, 
and  decrees  in  equity  on  appeal,  yet  a 


writ  of  error  only  is  the  method  of 
reviewing,  by  the  supreme  court  of 
the  United  States,  a  final  judgment  or 
decree  of  a  state  court,  whether  the 
proceeding  in  the  state  court  was  at 
lay  or  in  equity.  U.  S.  Rev.  Sts.,  § 
709;  Verdcn  v.  Coleman,  22  How,  (U. 
S.)  192,  16  L.  ed.  336;  Cohens  v.  Vir- 
ginia, 6  Wheat.  (U.  S.)  264,  410,  5  L. 
ed.  257. 

50.  See  infra,   VII,  E. 

51.  Sixby  v.  Chicago  City  Railway 
Co.,  260  111.  478,  103  N.  E.  249,  Ann. 
Cas.  1914D,  539,  where  a  writ  of  error 
is  permitted  by  the  state  constitution 
to  determine  the  validity  of  a  statute, 
and  holding  that  the  question  of  valid- 
ity may  be  first  raised  in  the  appel- 
late court. 

[a]  Criminal  Cases;  Writ  of  Error 
on  Behalf  of  State.— The  statute  may 
authorize  the  state  to  obtain  a  writ  of 
error  to  secure  a  review  of  a  judgment 
quashing  an  indictment.  See,  for  ex- 
ample. West  Va.  Code,  1916,  p,  lino  § 
31.     See  also  the  title,   "Review'." 

52.  See  infra,  this  section,  and 
North  Missouri  R.  Co.  v.  Parks,  34  Mo. 
159. 

Mode  of  Allowance. — Statutes  may 
proscribe  the  mode  in  wliich  writs  of 
error  mav  be   allowed.     See  infra,   IX. 

53.  U."  S.— Doland  r.  Platte  Countv, 
1.'55  V.  S.  221,  15  Sup.  Ct.  82,  39  L. 
ed.  12S;  United  States  r.  Hailov,  118 
U.  S.  233,  6  Sup.  Ct.  1049,  30  L.  ed. 
173;  Rallanoo  r.  Forsvth,  21  llnw.  389, 
16  L.  ed.  143;  Sarchet  t'.  United  States, 
12  Pet.  143.  9  L.  ed.  1033.  See  also 
Chase  v.  Unitod  States,  l.')5  U.  8.  489, 
15  Sup.  Ct.  174,  39  li.  ed.  284;  United 
States  V.  Tinsley,  73  Fed.  369,  19  C. 
C.    A.    515;    Nclsoji   v.    Huidokopcr,    GO 
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expressly  or  by  implication,  that  the  remedy  of  appeal  may  be  con- 
current with  the  remedy  by  writ  of  error.*^* 

4.  Abolishing:  Writ.  —  Tn  some  states,  the  local  constitution  ex- 
pressly provides  that  the  supreme  court  shall  liave  power  to  issue  writs 
of  error.''^  Conseiiuently,  in  such  jurisdictions,  the  lej^islature  can- 
not abolish  the  rijjht  thus  vested  in  the  specified  courts.'^"  Such  a  con- 
stitutional provision  applies,  however,  only  to  the  particular  court^  in- 
eluded  in  it."  In  some  other  states,  however,  w4u^,re  no  constitutional 
restriction  exists,  writs  of  error  have  been  expressly  abolished  by 
statut<\"  In  such  jurisdictions,  the  statutes  provide  for  other  means 
for  obtaining  judicial  review,  appeal  being  the  usual  substitute.'^'-'    In 


Fed.  61G,  13  C.  C.  A.  658;  United 
States  r.  Fletcher,  60  Fed.  o3,  8  C. 
C.  A.  453.  Colo. — People  v.  Myers,  1 
Colo,  508.  la.— Ellis  r.  State,  3  Iowa 
217.  Neb. — State  r.  AffhoMer,  44  Neb. 
497,  62  N.  W.  871;  State  ex  rel.  Chem- 
ical Xat.  Bank  v.  School  Dist.  No.  9, 
30  Neb.  520,  527,  46  N.  W.  613,  27  Am. 
St.  Kep.  420.  Wis.— State  v\  Shep- 
pard,  37  Wis.  305. 

[a]  Error  and  False  Judgment. — 
The  ancient  methods  of  obtaining  a 
review  was  by  the  actions  of  error 
and  false  judgment,  error  applying  to 
judgments  of  superior  courts,  that  is, 
courts  of  record,  and  false  judgments 
to  judgments  of  inferior  courts,  or 
courts  not  of  record.  Fitz.  Nat.  Brev. 
18,  20;  Co.  Lit.  60a,  2S8b;  Tavlor  v. 
Johnson,  171  N.  C.  84,  87  S.  E.  981. 

54.  See  the  statutes  and  infra  this 
note. 

[a]  The  Two  Eemedies  Coexist. — 
The  writ  is  a  common-law  remedy, 
recognized  by  our  statute,  which  has 
always  existed  in  this  state,  and  one 
which  is  not  taken  away  by  the  stat- 
ute of  appeals.  The  process  by  appeal 
is  a  more  extensive,  expeditious,  and 
adequate  remedy,  and  is  calculated  to 
reach  errors  which  may  not  be  reached 
by  a  writ  of  error,  as  well  as  those 
which  may  be  reached  by  such  writ, 
but,  as  to  the  latter,  it  does  not  super- 
sede the  remedy  by  writ  of  error.  As 
to  errors  apparent  on  the  record,  us- 
ing that  word  in  its  strict  sense,  the 
two  remedies  coexist.  Lippitt  v.  Bid- 
well,  87  Conn.  608,  89  Atl.  347. 

55.  See,  for  example,  Colorado  Const. 
Art.  6,  §  23;  Delaware,  Const.,  Art. 
IV,  §  12;  Illinois,  Const.,  Art.  6,  §  11; 
Wisconsin,    Const.,    Art.    1,    §  21. 

56.  Ark.— Harrison  v.  Tradee,  27 
Ark.    59.      Colo. — Martin    r.    Simpkins, 
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20  Colo.  438,  38  Pac.  1092.  Wis.— 
Baier  v.  Schermerhorn,  96  Wis.  372, 
71  N.  W.  600;  Buttrick  v.  Roy,  72  Wis. 
164,  39  N.  W.  345. 

57.  See  infra,  this  note. 

[a]  The  constitution  of-  Colorado 
provides  that  writs  of  error  shall  lie 
to  county  courts.  Where,  however, 
proceedings  originated  in  the  county 
court,  and  were,  upon  appeal,  tried  de 
novo  in  the  district  court,  the  fact 
that  the  proceeding  originated  in  the 
county  court  cannot  invest  this  court 
with  jurisdiction  on  «rror,  for  the  ob- 
vious reason  that  the  judgment  of  tli;it 
tribunal  has  been  superseded  by  tho 
one  rendered  by  the  district  court. 
That  is  the  one  of  which  appellant 
complains,  and  whatever  procedure 
might  be  adopted  for  its  review  would 
be  "directed  to  or  affect  that  judgment, 
and  not  the  one  rendered  by  the  county 
court.  Jones  v.  Learned,  26  Colo.  324, 
57   Pac    705. 

58.  The  codes  generally  provide  that 
writs  of  error  shall  be  abolished  in 
civil  actions,  and  that  the  proceedings 
for  the  review  of  error  shall  bo  by  ap- 
peal. See,  in  particular  the  statutes  of 
Arizona,  Kansas,  Nebraska,  New  York, 
North  Carolina,  North  Dakota,  Ohio, 
Oklahoma,  Oregon  and  South  Dakota. 
Tn  some  jurisdictions,  writs  of  error 
liave  been  abolished  in  criminal  actions 
as  well  as  civil. 

59.  Ariz. — ^De  Mund  v.  Olcester,  16 
Ariz.  119,  141  Pac.  573.  Ind.— City 
of  Indianapolis  v.  Hawkins.  180  Ind. 
3S2,  103  N.  E.  10.  Neb.— Miller  V. 
Munee,  98  Neb.  713,  l.'^4  N.  W.  242. 
N.  Y. — Hanbury  v.  Benedict,  160  App. 
Div.  662,  146  N.  Y.  Supp.  44,  215  N. 
Y.  688,  109  N.  E.  1077.  Okla.— -See 
Conner  v.  Tailor,  24  Okla.  704,  104  Pac, 
65. 


WBIT  OF  ERROR 


609 


other  jurisdictions,  writs  of  error  are  held  to  be  abolished  by  implica- 
tion, necessarily  so  in  matters  where  the  statute  expressly  provides 
that  appeal  shall  be  the  exclusive  remedy ,°°  while  some  courts  hold 
further  that  a  writ  of  error  does  not  lie  in  those  cases  where  an  appeal 
is  provided,  although  tlie  statute  does  not  expressly  declare  that  the 
remedy  of  appeal  shall  be  exclusive.^^  In  statutory  proceedings  not 
according  to  the  course  of  the  common  law  there  is  no  right  to  resort 
to  a  writ  of  error  unless  the  statute  fails  to  provide  a  method  of  re- 
view.®- 

5.  Permitting  or  Authorizing  Writ.  —  In  some  jurisdictions, 
abolishmc'iit  of  writs  of  error  by  implication,  on  the  ground  that  the 
statute  provides  a  remedy  by  appeal,  is  denied,  and  the  two  remedies, 
writ  of  error  and  appeal,  are  held  to  be  concurrent,''^  unless  a  con- 
trary legislative  intent  is  manifest  from  the  statute.'^*    Wtere,  how- 


fa]  In  England. — (1)  writs  of  er- 
ror are  now  abolished  in  both  civil  and 
criminal  cases.  Judicature  Act,  1875 
38  &  39  Vict.  c.  77),  §33,  Schedule; 
R.  S.  C.  1875,  Ord.  58,  r.  1;  Statute 
Law  Revision  and  Civil  Procedure  Act, 
18S3  (46  &  47  Vict.  c.  49),  s.  6;  Crimi- 
nal Appeal  Act,  190?  (7  Edw.  7,  c.  23) 
$  20.  (2)  In  civil  cases,  procedure  in 
error  is  superseded  by  an  appeal.  Le 
Blanch  v.  Reuters'  Telegram  Co.,  1  Ex. 
D.  408,  34  L.  T.  691,  25  W.  R.  115. 
(3)*  It  has  been  held,  however,  that 
proceedings  in  error  may  still  be 
brought  from  the  court  of  appeal  to 
the  House  of  Lords.  Justice  r.  Mer- 
sey Steel  Co.,  1  C.  P.'  D.  57.5,  577,  24 
W.  R.  955.  In  criminal  cases,  an  ap- 
peal now  lies  on  a  question  of  law  to 
the  court  of  criminal  appeal.  7  Edw. 
VII,  C,  23. 

60.  Cal.— 'Wiflber  i\  Superior  Court, 
94  Cal.  4.'{n,  29  Pae.  870;  Sacramento, 
P.  &  N.  R.  Co.  V.  Harlan,  24  Cal.  334. 
Colo. — Willoughby  v.  George,  4  Colo. 
22.  N.  C— Smith  v.  Cheek,  50  N.  C. 
213. 

61.  Ala.— "Rugspll  V.  Peirce,  7  Port. 
276;  Ex  p.Trte  Sanford.  5  Ala.  5r,2. 
Cal. — Wiflbor  r.  Superior  Court.  94  Cal. 
430,  29  Pac.  870;  Ex  parte  Thistleton, 
52  Cal.  220.  See  People  r.  Mooney, 
178  Cal.  525,  174  Pac.  325;  Lord  V. 
Pierce,  33  Mo.  350;  Howarrl  v.  Hill,  31 
Me.  420.  Md.— State  r.  Easton  Social 
L.  &  M.  Club,  72  Mfl.  297,  20  Atl.  242. 
Mass.— Monk  v.  Cuild,  3  Mete.  372; 
Smith  r.  TJire,  11  Mass.  507;  Champion 
r.  P.rooks,  9  M.nps.  22'<;  Jarvis  r. 
Blancharrl.  6  Mass.  4;  Savage  r.  Gul- 
liver,   4    Mass.    171.      Miss.— Robertson 
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v.  Williams,  6  How.  579.  N.  H.— 
Tandy  v.  Rowell,  54  N.  H.  384;  Flan- 
ders V.  White  Mountains  Bank,  43  N. 
H.  383;  Peebles  v.  Rand,  43  N.  H.  337; 
Medcalf  v.  Swett,  1  N.  H.  338. 
But  see  infra,  II,  E,  5. 
[a]  Abolishment  in  Civil  Cases 
May  Not  Affect  Criminal  Cases.— 
' '  Although  the  remedy  by  appeal  in 
civil  cases  takes  away  the  remedy  by 
writ  of  error  by  implication,  as  a  gen- 
eral rule,  yet  in  criminal  cases  the 
reason  for  the  rule  ceases,  and  there 
it  does  not  apply.  *  *  *  jjis  rem- 
edy by  appeal  would  often  be  more 
onerous  than  that  by  writ  of  error  to 
reverse  an  erroneous  judgment,  and 
therefore  it  is  that  his  right  to  proceed 
by  error  is  not  taken  away  or  impaired 
by  giving  him  the  right  of  appeal." 
Barnett  v.  State,  36  Me.  198,  citing 
In  re  Cooke,  15  Pick.  (Mass.)  234; 
Thayer  v.  Com.,  12  Mete.  (Mass.)  9; 
Co.  Litt.  288;  3  BL  Com.  407. 

62.  People  r.  McCnorty,  270  111.  610, 
110  N.  E.  791;  Kingsbury  »'.  Sperry, 
119  Til.  279,  10  IsT.  E.  8;  Ennis  v.  Enni"s, 
103  111.  95;  Hall  r.  Thodc,  75  HI.  173. 

6.3.  Colo. — Wellmuth  r.  Rogers,  52 
Colo.  454,  121  Pac.  1025.  Conn.— Lip- 
pitt  V.  Bidwi'll,  87  Conn.  60S,  89  Atl. 
347.  HI.— Haines  V.  People,  97  111.  161; 
Bowers  r.  Green,  2  111.  42.  Neb. — 
Smith  V.  Gibson.  25  Neb.  511,  41  N.  W. 
360;  Whitrt  r.  Blum,  4  Neb.  .555.  Tex. 
Dotv  r.  Moore,  16  Tex.  591;  Chrisman 
r.  Aliller,  15  Tex.  159;  McFadden  v. 
Lock  hart,  7  Tex.  573. 

But  see  supra,  IT,  E,  4. 

64.  Livingston  r.  State,  70  Tex.  393, 
n   S.  W.  115. 
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ovor.  tho  statute  provides  that  all  appellate  ])roceeclings  in  tlio  sn- 
]n'emo  eourt  heretofore  taken  by  writ  of  error,  appeal,  or  certiorari 
shall  hereafter  he  taken  in  a  proeeedincr  to  be  ealled  an  api)eal,  the 
distinetion  between  the  modes  of  review  is  not  wiped  out.  The  statute 
merely  ealls  dissimilar  proeeedin«?s  by  the  same  nam,<».*"'  IMoreover,  the 
nde  adopted  in  some  states  that  Avrits  of  error  are  im]">liedly  abolished 
by  the  statute,  givinp:  a  risjlit  of  appeal/'"  is  lield  to  be  subjeet  to  quali- 
fieations.  For  example,  if  one  was  not  duly  served  with  legal  process, 
or  was  prevented  from  defending  by  fraud,  or  inevitable  accident, 
or  did  not  appear  when  duly  summoned,  and  an  erroneous  judgment 
was  rendered  against  him  on  default,  he  may  have  remedy  by  a  writ 
of  error.*'^  But  it  is  also  held  that  under  statutes  providing  that 
.iudgments  may  be  ^e^^ewed,  and  the  statute  is  silent  as  to  the  method 
of  review,  the  only  method  of  obtaining  a  review  is  by  Avrit  of  error."^ 
Further,  where  doubt  exists  as  to  a  right  of  review  on  writ  of  error, 
the  doubt,  it  is  said,  is  resolved  in  favor  of  such  review,^^  Of  course 
there  is  no  appeal  in  any  case  unless  the  statute  so  provides,  since  an 
appeal  is  purelj'^  the  creation  of  the  wTitten  law,'"  but  it  has  been 
held,  in  a  state  court,  that  where  everything  essential  to  a  hearing 
on  a  writ  of  error  is  present,  an  unauthorized  appeal  in  a  criminal 
ease  will,  in  absence  of  a  motion  to  dismiss,  be  considered  a  writ  of 
error.^^ 

"Wliether  an  appeal  or  a  writ  of  error  should  be  employed  will  often 
depend  upon  th'e  nature  of  the  proceedings  and  the  decision  in  ques- 
tion.    Only  when  the  proceedings  are  according  to  the  common  law, 


65.  Appeal  of  LoBg,  134  Pa.  641, 
19   Atl.   806. 

66.  See  supra,  II,  E,  4. 

67.  Me. — Jewell  v.  Brown,  33  Me. 
2.50;  Howard  v.  Hill,  31  Me.  420. 
Mass. — Smith  v.  Eice,  11  Mass.  507; 
Putnam  t>.  Churchill,  4  Mass.  51G; 
Thaver  v.  Com.,  12  Mete.  9;  Monk  v. 
Guild,  3  Mete.  372.  N.  O.— State  v. 
Lawrence,  81  N.  C.  522. 

68.  "Rice  r.  Hhone,  49  Colo.  41,  111 
Pac.  585;  Brown  v.  Holloway's  Estate, 
47  Colo.  461,  ]0S  Par.  25;  Clinton  r. 
Colclough,  54  Fla.  520,  44  So.  878; 
Heebner  v.  Orange  City,  4  Fla.  159.  ."^2 
So.  879.  Ppe  also  .Tonfs  r.  Escamhia 
Land  &  Mfg.  Co..  .55  Fla.  783,  46  So. 
290;  Campholl  v.  Skinner  Mfg.  Co.,  53 
Fla.  632,  43  So.  874,  holding  that  pro- 
ceedings to  re-establish  an  alleged  lost 
deed  are  reviewable  only  on  writ  of 
error. 

[al  Tcderal  Food  and  Dmes  Act. 
A  procpf^ding  by  the  T^nito'l  States 
undpr  Food  and  Dnip.s  Act,  §  10,  for 
condemnation  and  forfeiture  of  an  ar- 
ticle alleged  to  be  adulterated  or  mia- 
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branded,  when  there  is  trial  to  a  jury, 
is  reviewable  only  on  writ  of  error, 
Lexington  Mill  &  Elevator  Co.  v. 
United  States,  202  Fed.  615,  121  C. 
C.  A.  23. 

fbl  Philippine  Islands;  Land  Reg- 
istra'jion. — Writ  of  error  and  not  ap- 
peal is  the  proper  proceeding  to  ob- 
tain a  review  in  the  federal  supreme 
court  of  a  judgment  of  the  supreme 
court  of  the  Philippine  Islands,  af- 
firming a  judgment  of  the  court  of 
land  registration,  which  denied  regis- 
tration of  a  tract  of  land.  Tiglao  v. 
Insular  Government,  215  U.  S.  410,  30 
Sup.  Ot.  129,  54  L.  ed.  257.  And  see 
Harty  v.  Municipality  of  Victoria,  226 
U.  S!  12,  33  Sup.  Ct.  4,  57  L.  ed.  103; 
Jover  y  Costas  v.  Insular  Government, 
221  TI.  S.  623,  31  Sup.  Ct.  664,  55  L. 
ed.  884. 

69.  Ellis  V.  Gibbons,  26  Colo.  App. 
454,  145  Pac.  285. 

70.  See  supra,  IT,  D. 

71.  Graff  v.  People.  208  111.  312,  70 
N.  E.  209.  See  also  Ferrias  v.  People, 
71  HI.  App.  559. 


WRIT  OF  EBBOR 


611 


and  only  after  a  final  decision,  does  a  writ  of  error  regularly  lie/^ 
If  the  nature  of  the  proceedings  or  of  the  decision  be  otherwise,  some 
other  appellate  remedy,  usually  appeal,  must  be  obtained."''  Although 
the  local  practice  may  provide  concurrent  appellate  proceedings,  yet 
they  cannot  be  prosecuted  concurrently  or  successively.  The  doctrine 
of  election  applies,  and  after  a  decision  on  an  appeal,  for  example,  a 
party  cannot  thereupon  have  the  same  proceeding  reviewed  by  writ 
of  error/'* 

F.  An  Original  "Writ.  —  A  writ  of  error  was  an  original  writ, 
that  is,  it  issued  out  of  chancery,  and  ran  in  the  name  of  the  king.'^^ 

G.  A  "Writ  op  Right.  —  1.     Common  Law.  —  At  common  law,  a 
writ  of  error  is,  in  civil  cases,  a  writ  of  right.'^    By  this  it  is  meant 


72.  See  Infra,   YTI. 

[a]  In  the  federal  courts,  a  judg- 
ment in  an  action  at  law  is  reviewable 
only  on  writ  of  error.  Kibler  v.  Gulf 
Land  &  Lumb.  Co.,  166  Fed.  861,  92 
C.  C.  A.  608. 

73.  See  People  v.  McGoorty,  270 
111.  610,  110  N.  E.  791;  Itoll  v.  Thode, 
75   111.    173. 

[a]  The  sole  remedy  is  by  appeal 
-when  a  judge  acts  without  ins  juris- 
diction, or  the  parties  have  not  harl 
an  opportunity  for  a  hearing.  A  writ 
of  error  lies  ou'ly  Jto  review,  under  the 
statute,  a  final  judgment  of  the 
"court."  Brown- r.  Cray,  88  Conn.  141, 
89   Atl.   1123. 

74.  111. — Brooks  V.  Jacksonville,  2 
111.  .568;  Sallcy  v.  People,  I'JC  Til.  A  pp. 
70.  Mass. — Perkins  v.  Bangs,  20G  Mass. 
408,  92  N.  E.  623.  N.  M.— Dniley  v. 
Foster,  17  N.  M.  377,  128  Pac.  71. 
Tex. — Harris  v.  Simmanfj  (Tex.  Civ. 
App.),  29"  S.  W.  668.  Wye— Horton 
V.  Peacock,   1   Wyo.   .'37. 

fa]  Law  Discaurages  Successive 
Proceedings. — "It  was  never  intended 
by  tlie  law,"  said  the  court,  in  Har- 
ris V.  Siinmanp  (Tex.  Civ.  App.),  20 
8.  W.  668,  "that  an  appellee  could 
lie  quiescent  while  his  rights  and  thoso 
of  others  were  beinj;  adjudicated  by 
an  appcllato  court,  and,  after  a  deci- 
sion that  is  not  agreeable  fo  him,  sue 
out  a  writ  of  error,  and  present  the 
same  case  for  readjudication.  It  is 
the  policy  of  the  law  to  discourape 
and  prevent  vexatious  and  trouble- 
some litigation,  and  to  discountenance 
any  attempt  to  have  successive  ap- 
peals brought  up  on  the  same  record 
from  the  same  judcrment.  TTanlec  v. 
Wilson,  146  V.  R.  170,  13  Sup.  Ct.  39; 
Inglehart    v.   Stanabury,   151    U.    S.   68*, 


14  Sup.  Ct.  237;  Davis  v.  Trust  Co., 
152  U.  S.  590,  14  Sup.  Ct.  693;  that 
the  parties  are  all  agreed  to  it,  and 
there  is  no  motion  on  file  to  dismiss, 
does  not  preclude  the  court  from  self- 
protection.  Th'e  writ  of  error  will  be 
dismissed." 

75.  Tidd's  Pr.  2,  1134;  Coke  Litt. 
2SSb,  and  the  following:  U.  S.— Co- 
hens V.  Virginia,  6  Wheat.  264,  5  L. 
ed.  257.  Ala. — Lynes  v.  State,  5  Port. 
236,  30  Am.  Dec.  557.  Ga.— Gauldin 
r.  Shehee,  20  Ga.  531;  Lowe  v.  Mor- 
ris, .13  Ga.  147.  Miss. — Fugate  v.  State, 
85  Miss.  94,  37  So.  554,  107  Am.  St. 
E-ep.  268,  3  Ann.  Cas.  326.  Mo.— North 
Missouri  E.  Co.  v.  Parks,  34  Mo.  1.59. 
Eng. — Jaques  r.  Cesar,  2  Wms.  Saund. 
97,   101,    note,    85    Eng.    Eeprint    773. 

Oliancery. — The  vfrit  issued  from 
chancery  in  former  times,  in  England, 
but,  in  later  times,  in  criminal  cases, 
from  the  crown  office  department  of 
the  King's  Bench  Division.  Steph. 
Com.   on   Laws   of   Eng.,   Vol.   IV,   399, 

76.  Ark. — 'Gibson  r.  Eogers,  2  Ark. 
334.  Cal.— Ex  parte  Thistleton,  5? 
Cal.  220.  Colo,— Wellmuth  r.  Eogers, 
52  Colo.  454.  121  Pac.  1025;  TTalev  r. 
Klliott,  20  Colo.  109,  37  Pac.  27.  Fla. 
rrcTvcr  V.  Marshall.  24  Fla.  42,  4  So. 
563;  Weiskoph  r.  Dibble.  18  Fla.  22. 
111.— Singer  &  Talcott  Stone  Co.  V. 
Hutchinson,  176  Til.  48.  51  N.  E.  622; 
Anderson  r.  Stecer.  173  Til.  112,  50 
N.  E.  665;  Loomis  r.  Hodson.  122  Tl). 
Ar>p.  75.  la. — Burcre  v.  Burns.  Morris 
287.  Md.— Eintrtrold's  Case,  1  Bland 
5.  Mass. — Drowne  ■?•.  Stimpson,  2  Mass. 
441;  Pembroke  r.  Abington.  2  Mass. 
142;  Skiowith  r.  Hill.  2  Mass.  3.5. 
Miss.— Wells  j;.  Woodlev.  5  How.  484. 
Mo.— Smith  V.  Moselev,  234  Mo.  486, 
137  S.  W.  971.     N.  H.— Tandy  v.  Eow- 
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that  it  is  v\o\  iiccossaiy  llial  a  writ  of  error  should  he  allowed  hy  a 
judiro.  The  proper  olheer  is  bouud  to  issue  it,  as  of  course,  on  the 
applieation  of  tlie  party."  Likewise,  in  crinninal  eases,  -except  in 
treason  and  felony,  writs  of  error  are  writs  of  right,  as  distinguished 
from  writs  of  c:race.^^ 

2.    Under  Statutes.  —  The  statutes,  or  even  the  constitution,  may 
by  express  or  implied  terms  make  writs  of  error  writs  of  right/' 


ell,  54  N.  H.  3S4;  Rochester  r.  Rob- 
erts, 25  N.-H.  405,  502.  N.  J.— Anony- 
mous, 16  N.  J.  L.  271.  N.  Y.— People 
r.  Tweed,  67  Barb.  496;  Yates  v.  Peo- 
ple, 6  Johns.  337.  Tenn. — Ridgely  r. 
Bennett,  13  Lea  206;  Mowry  r.  Daven- 
port. 6  Lea  SO.  Tex.— Doty  v.  Moore, 
16  Tex.  591.  Utah.— Reece  v.  Knott, 
3  Utah  436,  24  Pac.  759.  Eng.— Cros- 
by's Case,  3  Wils.  K.  B.  188,  95  Eng. 
Reprint  1005;  Jaques  f.  Cesar,  2  Wms. 
Saund.  97,  100,  note  1,  85  Eng.  Reprint 
773. 

77.  Mo. — Citv  of  Moberly  v.  Let- 
ter, 266  Mo.  457,  181  S.  W.  991.  N".  Y. 
Van  Antwerp  r.  Newman,  4  Cow.  82, 
15  Am.  Dec.  340.  Tenn.— Ridgely  v. 
Bennett,   13   Lea   206. 

See   infra,    IX. 

78.  U.  S.— United  States  v.  Plumer, 
3  Cliflf.  28,  27  Fed.  Gas.  No.  16,056.  111. 
Haines  r.  People,  97  111.  161;  Peak  f. 
People,  76  111.  2S9;  Hammond  v.  Peo- 
ple, 32  111.  446,  83  Am.  Dec.  286.  Md. 
State  r.  Buchanan,  5  Har.  &  J.  317, 
9  Am.  Dec.  534;  Anderson  v.  State,  6 
Har.  &  J.  174.  Mo. — Calloway  v.  State, 
1  Mo.  211.  Neb.— Green  r.  State,  10 
Neb.  102,  4  N.  W.  422.  N.  M.— Bor- 
rego  V.  Territory,  8  N.  M.  446,  46  Pac. 
349.  N.  Y.— People  f.  Rogers,  13  Abb. 
Pr.  (N.  S.)  370;  Lavett  v.  People,  7 
Cow.  339.  Pa.— Com.  r.  Profit,  4  Binn. 
424;  Miles  v.  Rempublieam,  4  Yeates 
319.  Eng.— Rex. r.  Wilkes,  4  Burr.  2527, 
98  Eng.  Reprint  327;  Crosby's  Case,  3 
Wils.  K.  B.  1S8,  95  Eng.  Reprint  1005. 

[a]  Applied  to  Misdemeanors  Oily. 
(1)  The  writ  is  grantable  in  all  cases, 
ex  debito  justitiae,  except  in  treason 
and  felony.  Tidd's  Prae.,  2,  1134;  2 
Salk.  504.  (2)  In  Lavett  f.  People, 
7  Cow.  (N.  Y.)  339,  the  court  held 
that  a  writ  of  error  in  criminal  cases 
not  capital  cannot  issue  without  the 
fiat  of  the  attorney  general.  In  capi- 
tal cases,  such  writs  are  writs  of  grace. 
(3)  In  Miles  v.  Rempublieam,  4  Yeates 
(Pa.)  319,  it  is  held  that  a  writ  of 
error  in  criminal  cases  is  a  wyt  of 
grace. 
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[b]  In  treason  and  felony,  it  was 
necessary  to  obtain  the  king's  con- 
sent before  the  writ  could  issue.  Lynes 
f.  State,  5  Port.  (Ala.)  236;  Yates  v. 
People,   6   Johns.   (N.  Y.)   337. 

[c]  England. — Under  the  former 
English  practice  (.writs  of  error  being 
now  abolished)  proceedings  in  error 
in  criminal  cases  were  never  a  matter 
of  course,  but  could  be  brcnght  only 
on  sufficient  probable  cause  shown  to 
the  attorney  general,  whose  permission 
was  then  understood  to  be  grantable 
of  common  right  and  ex  doTi+o  justi- 
tiae. Ex  parte  Lees,  1  El.,  Bl.  &  El. 
828,  120  Eng.  Reprint  718;  Castro  v. 
Murray,  44  L.  J.  M.  C.  70,  L.  R.  10 
Ex.  213,  32  L.  T.  675,  23  W.  R.  596; 
Crawle  v.  Crawle,  1  Vern.  170  (note), 
23  Eng.  Reprint  393;  JVIansell  V.  The 
Queen,  8   E.   &  B.  54. 

[d]  Beason  for  the  Distinction. 
Permission  to  maintair>  the  writ  was 
granted  as  of  right  in  misdemeanor; 
while  in  treason  or  felony  it  was  a 
matter  of  grace  from  the  sovereign, 
who  could  withhold  or  allow  at  pleas- 
ure, though  there  was  manifest  error 
in  the  record.  The  reason  assigned  for 
this  was  that  the  felon  had  forfeited 
all  h§  had  to  the  crown,  and  the  crown 
could  exercise  its  pleasoire  whether  or 
not  to  give  it  back.  Rex  r.  Earbery, 
Fortes,  37,  92  Eng.  Reprint  751.  See 
Borrego  v.  Ter.,  8  N.  M.  446,  46  Pac. 
349. 

fel  In  the  United  States,  forfeit- 
ures not  being  one  of  the  penalties  vis- 
ited upon  the  felon,  the  writ  is  award- 
ed by  the  courts  as  of  course,  wher- 
ever it  would  have  been  granted  in 
England  by  fiat  of  the  crown.  1  Bish. 
New  Cr.  Proc,  §1362. 

79.  U.  S.  —  Ex  parte  Virginia 
Comrs.,  112  U.  S.  177,  5  Sup.  Ct.  421, 
28  L.  ed.  691.  Cal.— Ex  parte  Thistle- 
ton,  52  Cal.  220;  Sacramento,  P.  &  N. 
R.  Co.  V.  Harlan,  24  Cal.  334.  Colo. 
Martin  r.  Simpkins,  20  Colo.  438,  38 
Pac.  1092;  Haley  v.  Elliott,  20  Colo. 
199,  37  Pac.  27;  People  v.  Richmond, 
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3.  Prescribed  Regulations.. —  The  fact  that  a  writ  of  error  is  a 
writ  of  right  does  not  bar  the  imposing  of  statutory  provisions  or  rules 
of  court  governing  the  issuance  of  the  writ,  since  such  a  writ  is  is- 
sued subject  to  the  regulations  prescribed  by  law.^*^ 

H.  Whether  a  New  Action. — 1.  Affirmative  View.  —  It  is  the 
prevailing  view  that  a  vrrit  of  error  is  to  be  considered  as  a  new  suit, 
that  is,  as  the  commencement  of  a  new  action.^^    This  is  based  upon 


16  Colo.  274,  26  Pac.  929;  Monti  t?. 
Bishop,  3  Colo.  605.  N.  Y. — Overseers 
of  Poor  V.  Beedle,  1  Barb.  11.  Tenn. 
Eidgely  v.  Benrett,  13  Lea  206;  Mow- 
ry  r.  Davenport,  6  Lea  80.  Utah. 
Keece  v.  Knott,  3  Utah  436,  24  Pac. 
759. 

Illinois. — Writs  of  error  in  all  crim- 
inal cases,  where  sentence  is  not  death, 
shall  be  considered  as  writs  of  right, 
and  issued  of  course.  111.  Rev.  Sts. 
(1913),  p.   883,   §460. 

80.  Ark. — Harrison  v.  Tradee,  27 
Ark.  59.  Colo. — 'Wellmuth  v.  Rogers, 
52  Colo.  454,  121  Pac.  1025;  Martin  r. 
Simpkins,  20  €olo.  438,  38  Pac.  1092; 
Haley  v.  Elliott,  20  Colo.  199,  37  Pac. 
27;  People  v.  Richmond,  16  Colo.  274, 
280,  26  Pac.  929.  111.— Peak  v.  Peo- 
ple, 76  111.  289;  Unknown  Heirs  of 
Langworthy  v.  Baker.  23  111.  484.  Mo. 
Smith  r.  Moseley,  234  Mo.  486,  137 
S.  W.  971. 

81.  TJ.  S. — Fitzpatrick  r.  Graham, 
119  Fed.  353,  56  C.  C.  A.  95;  Sharon 
V.  Hill,  26  Fed.  337.  Ala.— Gregg  v. 
Bethea,  6  Port.  9.  Cal.— Widber  v. 
Superior  Court.  94  Cal.  430,  29  Pac. 
870.  Colo. — Ohio-Colorado  Min.  Ss 
Mill.  Co.  V.  Elder,  47  Colo.  63,  99  Pac. 
42;  Haley  v.  Elliott,  20  Colo.  199,  37 
Pac.  27;  Stout  v.  Gully,  13  Colo.  604, 
22  Paf.  954.  Fla. — Ignited  Statos  Mu- 
tual Ace.  Asfn.  r.  Wellpr.  30  Fla.  210, 
n  So.  786;  State  r.  Mitf>hpn,  20  Fla. 
302,  10  So.  746.  Ga.— Allen.  Ball  & 
Co.  V.  Savannah.  9  Ga.  2Sfi.  111.— Cass 
r.  Duncan.  260  Til.  22S.  103  N.  E.  280; 
Hopkins  r.  Pattnn.  257  Til.  346.  100 
N.  E.  992;  Mitchell  v.  King,  187  HI. 
4.52,  55  N.  E.  637,  58  N.  E.  310;  Ames 
V.  Ames,  148  HI.  321,  36  N.  E.  110; 
McTntyrfi  r.  ShoUy,  139  HI.  171,  29 
N.  E.  4S;  Tntprnational  Bank  v.  .Ten- 
kins,  107  Til.  291;  Life  Assn.  of  Amer- 
ica r.  Fassott.  102  HI.  315.  Ind.— Mc- 
Cormink  r.  AfcCluro.  6  Blnckf.  466,  39 
Am.  Dec.  441.  Mich. — Van  Valken- 
burg  V.  Rneors,  17  Mieh.  322.  Mo. 
Turner  r.  Edmonston,  210  Mo.  411,  109 
S.  W.  33,  124  Am.  St.  Rep.  739;  Mack- 


lin  V.  Allenberg,  100  Mo.  337,  13  S. 
■\V.  350;  Avero  v.  Wells  (Mo.  App.), 
211  S.  W.  712;  Pierce  v.  Stinde,  11 
Mo.  App.  364.  Neb.— Clark  v.  Lan- 
caster County,  69  Neb.  717,  96  N.  W, 
593.  Nev.— State  v.  Preston,  30  Nev. 
301,  95  Pac.  918,  97  Pac.  388.  N.  J. 
llinehman  v.  Cook,  20  N.  J.  L.  271. 
N.  Y.— Gormly  v.  Mcintosh,  22  Barb. 
271;  Striker  v.  Mott,  6  Wend.  465. 
N.  C— Binford  V.  Alston,  15  N.  C.  351. 
Ohio. — Levering  v.  Morrow  County 
Nat.  Bank,  87  Ohio  St.  117,  100  N.  E. 
322,  Ann.  Cas.  1913E,  917,  43  L.  R.  A. 
(N.  S.>  611;  Taylor's  Lessee  v.  Boyd, 
3  Ohio  337,  17  Am.  Dec.  603;  Thomp- 
son V.  Gest  St.  Bldg.  Assn.,  13  Ohio 
C.  C.  250,  7  Ohio  C.  D.  68.  Okla. 
Northern  Guar.  L.  &  T.  Co.  v.  McCur- 
tain,  31  Okla.  192,  120  Pac.  663. 
Tein. — Woolridge  v.  Boyd,  13  Lea  151; 
Squibb  v.  McFarland,  11  Heisk.  563. 
Vt.— Barlow  v.  Burr,  1  Vt.  488. 
W.  Va.— Perkins  v.  Pfalzgraff,  60  W. 
Va.  121,  53  S.  E.  913.  Wis.— United 
States  V.  Salter,  1  Pin.  278.  Eng. 
Batchelor  v.  Ellis,'  7  T.  R.  337,  101 
Eng.  Reprint  1006;  Jaques  v.  Cesar,  2 
Wms.  Saund.  ,97,  100,  note  (1),  85 
Eng.  Reprint  773. 

See  generally  the  title  "Suits  and 
Actions." 

Analogous  to  an  Action. — The  pro- 
ceedings on  a  writ  of  error  arc  analo- 
gous to  those  on  an  action,  and  tlio 
person  appealing  is  called  the  plain- 
tiff in  error.  Laws  of  Eng.,  Vol.  I, 
p.  45. 

fa"!  An  Independent  Action. — A 
writ  of  error  is  an  independent  ac- 
tion brought  by  writ,  accompanied  by 
a  complaint  petting  out  the  reenrd  of 
the  case  resulting  in  the  iudgment 
complained  of,  and  assigning  the  er- 
rors apparent  therein  as  grounds  for 
the  reversal  of  the  indgnient.  State 
r.  Caplan,  85  Conn,  his,  626.  84  Atl. 
280.  Compare  Zaleski  v.  Clark,  45 
Conn.   307,   405. 

fb]  Reviewing  Decree  for  Divorce. 
A  writ  of  error  is   a   new   Hiiit,  but   at 
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tho  facts  that  an  original  process  is  issued  and  new  pleadingis  are 
made  up,"-  the  assifiniiient  of  error,''^  standinf?  in  the  place  of  the 
deehiratiou.'**  ^loreover,  the  o^)posite  party  must  have  notice."-'''  lic- 
ini;  a  new  suit,  it  is  subject  to  tlie  statutes  of  limitation,'^"  and  security 
for  costs  may  be  required.^'  Under  the  theory  of  a  new  suit,  the 
purchaser  of  the  subject  matter  of  the  suit  between  the  tiiue  of  the 
final  judgment  and  the  suing  out  of  the  writ  of  error  is  not  a  pur- 
chaser pendente  lite.^® 

2.  Negative  View.  —  Contrary  to  the  view  already  expressed,  some 
cases  liold  that  a  writ  of  error  is  not  the  conunencement  of  a  new 
action,  but  rather  a  continuation  of  the  original  litigation.^^ 


the  same  time,  when  brought  to  re- 
view a  decree  for  divorce,  is  but  a 
step  in  defense  of  the  relief  sought 
to  be  oibtained  by  the  complainant  in 
the  original  bill.  lago  v.  lago,  168 
111.  339,  48  X.  E.  30,  61  Am.  St.  Eep. 
120,  39  L.  R.  A.  115. 

82.  Tavlor's  Lessee  v.  Boyd,  3  Ohio 
337,  354,  "17  Am.  Dec.  603. 

83.  See  infra,  XX,  B. 

84.  Bank  of  State  v.  Ruddell,  10 
Ark.  123;  .Mitchell  v.  King,  187  111. 
452,   55    N.   E.   637,   58   N.   E.    310. 

85.  Cal. — Widber  v.  Superior  Court, 
94  Cal.  430,  29  Pac.  870.  HI.— Mitch- 
ell r.  King,  187  111.  452,  55  N.  E.  037, 
68  N.  E.  310.  Ohio. — Taylor's  Lessee 
V.  Boyd,  3  Ohio  337,  17  Am.  Dec.  603. 

[a]'  Voluntary  Appearance  or  Sum- 
mons.— A  "writ  of  error"  is  a  new 
suit  prosecuted  in  the  appellate  court 
by  a  plaintiff  in  error  against  a  de- 
fendant in  error,  and  the  appellate 
court  obtains  jurisdiction  over  the  per- 
son of  the  latter,  either  by  'his  volun- 
tary appearance  or  the  service  of  ap- 
propriate summons.  Rudolph  v.  Ru- 
dolph, 50   Colo.   243,   114  Pac.   977. 

86.  Webster  v.  Gaff,  6  Colo.  475;  In- 
ternational Bank  v.  Jenkins,  107  111. 
291;   Burnap   v.  Wight,  14  111.  303. 

87.  Western  Union  Tel.  Co.  v.  Gra- 
ham, 1  Colo.  182;  Smith  v.  Robinson, 
11  111.  119;  Hickman  v.  Haines,  10  111. 
20;   Riplov   v.   Morris,  7  111.   381. 

88.  Colo.— Stout  v.  Gnlly,  13  Colo. 
604,  22  Pac.  954.  111.— Eldridge  v. 
Walker,  80  111.  270.  Mo.— Macklin  v. 
Allenberg,  100  Mo.  337,  13  S.  W.  350. 

89.  U.  S. — Nations  v.  Johnson,  24 
How.  19.5,  205,  16  L.  ed.  628;  Cohens 
1-.  Virginia,  6  Wheat.  264,  5  L.  ed.  257. 
Fla.— State  r.  Canfield.  40  Fla.  36,  23 
So.  591,  42  L.  R.  A.  72.  Kan.— West- 
ervelt  r.  Jones,  7  Kan.  App.  70,  52  Pac. 
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194.  N.  J. — Hinehman  r.  Rutan,  31 
N.  J.  L.  496.  Tex.— Texas  Trunk  R. 
Co.  V.  Jackson,  85  Tex.  605,  22  S.  W. 
1030;  Hart  v.  Mills,  38  Tex.  513.  But 
see  Gibbs   r.   Belcher,  30   Tex.   79. 

See  generally  the  title  "Suits  and 
Actions. ' ' 

[a]  Wlien  in  the  Nature  of  an  Ac- 
tion.— "If,  says  my  Lord  Coke,  by  the 
writ  of  error,  the  plaintiff  may  re- 
cover, or  be  restored  to  anything,  it 
may  be  released  by  the  name  of  an  ac- 
tion. In  Bacon's  Abridgmen.t,  tit. 
Error,  Lj  it  is  laid  down,  that  'w.here, 
by  a  writ  of  error,  the  plaintiff  shall 
recover,  or  be  restored  to  any  personal 
thing,  as  debt,  damage,  or  the  like, 
a  release  of  all  actions  personal,  is  a 
good  plea;  and  when  land  is  to  be  re- 
covered or  restored  in  a  writ  of  error, 
a  release  of  actions  real  is  a  good  bar; 
but  where,  by  a  writ  of  error,  the 
plaintiff  shall  not  be  restored  to  any 
personal  or  real  thing,  a  release  of  all 
actions,  real  or  personal,  is  no  bar.' 
And  for  this  we  have  the  authority  of 
Lord  Coke,  both  in  his  Commentary  on 
Littleton  and  in  his  reports.  A  writ 
of  error,  then,  is  in  the  nature  of  a 
suit  or  action,  when  it  is  to  restore 
the  party  who  obtains  it  to  the  posses- 
sion of  anything  which  is  withheld 
from  him,  not  when  its  operation  is 
entirely  defensive."  Cohens  v.  Vir- 
ginia, 6  Wheat.  (U.  S.)  264,  5  L.  ed. 
257. 

[b]  Continuation  of  a  Suit. — While 
for  some  pur7)oses  a  "writ  of  erjor" 
is  a  new  suit,  it  is  ordinarily  a  con- 
tinuation of  a  suit  already  begun.  It 
is  like  a  new  suit,  in  that  it  can  be 
prosecuted  only  upon  notice  to  the  op- 
posite party,  but  that  notice  may  be 
either  personal  or  constructive.  On 
the  other  hand,  the  writ   will  not  lie 
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m.  SCOPE  OP  THE  WRIT.  — A.  In  Generai..  —  The  object  of 
a  writ  of  error  is  not  to  try  the  question  between  the  parties,  but  to 
try  the  judgment  of  the  court  below.^°  It  ia  the  usual  method  of  re- 
viewing judgments  at  comanon  law  in  civil  cases,^^  and  a  criminal 
cause  could  be  reviewed  in  no  other  way,^- 

At  common  law,  the  question  upon  a  writ  of  error  is  whether  there 
is  error  in  the  record,^^  consequently,  the  scope  of  the  writ  is  limited 
to  those  errors  which  appear  on  the  record,^*  and  the  operation  of  the 


•unless  there  ha?  been  an  original  ac- 
tion, and  it  is  but  a  suit  on  the  record 
in  the  original  cause.  Tipton  v.  Tip- 
ton, 118  Tenn.  691,  104  S.  W.  237,  240, 
quoting  and  adopting  definitions  in 
Pennoyer  r.  Neff,  95  U.  S.  714,  24  L. 
ed.  565;  Cohens  r.  Virginia,  6  Wheat. 
(U.  S.)  264,  5  L.  ed.  257;  Fitzsimmons 
V.  Johnson,  90  Tenn.  416,  17  S.  W.  100; 
Shannon's   Code,   pars.   4569,   4575. 

[c]  Transfer  of  Same  Suit. — The 
"statutory  writ  of  error  or  appeal," 
■which  is  sued  out  as  a  matter  of  right 
in  the  court  rendering  the  judgment 
on  which  the  error  is  predicated,  is  in 
no  sense  the  commencement  of  a  new 
proceeding  or  action,  but  is  a  mere 
continuation  of  the  pending  proceed- 
ing or  action,  being  its  transfer  from 
a  lower  to'  a  .higher  court  for'  further 
proceedings.  Philadelphia  Mortgage  & 
Trust  Co.  V.  Palmer,  32  Wash,  455,  73 
Pac.  501,  502. 

90.  Kelly  r.  Strouse  &  Bros.,  116 
Ga.  872,  43  S.  E.  280,  285. 

91.  Anderson  v.  Steger,  ]73  111.  112, 
50  ISL  E.  665.     See  supra,  II,  A. 

92.  U.  S.— De  Lemos  v.  United 
States,  107  Fed.  121,  46  C.  C.  A.  196. 
See  United  States  v.  Plumer,  3  Cliff. 
1,  27  Fed.  Cas.  No.  16,055.  111.— Hor- 
tel  r.  People,  74  111.  App.  304.  Ind.— 
See  Sarvders  r.  State,  85  Ind.  318,  44 
Am.  Rep.  29.  Mo. — State  v.  Thayer, 
158  Mo.  3G,  58  S.  W.  12.  N.  M.— Ror- 
rogo  V.  Territory,  8  N.  M.  446,  46  Pac. 
349.  Wis.— State  v.  Sheppard,  37  Wis. 
395.  Eng.— Rox  v.  Carliip.  2  B.  &  Ad., 
971,  109  Eng.  Reprint  1404;  Rex  V. 
West  Riding  of  York.vhiro,  7  T.  R.  467, 
101  Eng.  Reprint  1080;  Rex  v.  Inhabi- 
tants of  Seton,  7  T.  R.  373,  101  Eng. 
Reprint  1027;  Rice  v.  Regem,  Cro.  Jac. 
404. 

[a]  England. — This  was  the  only 
possible  mode  in  most  rases,  in  Eng- 
land, until  the  passing  of  the  f!rimiual 
Appeal  Art,  in  1!>07.  Steph.  Com.  on, 
Laws  of  Eng.,  Vol.  IV.,  399. 


[b]  The  remedy  of  appeal  in  crim- 
inal cases  was  unknown  to  the  com- 
mon law,  and  it  exists  in  any  given 
case  only  by  virtue  of  some  constitu- 
tional provision  or  statutory  enact- 
ment. Mo. — State  v.  Thayer,  15S  Mo. 
36,  58  S.  W.  12.  N.  Y.— People  V. 
Martin,  99  App.  Div.  372,  91  N.  Y. 
Supp.  486.  S.  D.— State  v.  Cram,  20 
S.  D.  159,  105  N.  W.  99. 

93.  U.  S. — Macheca  r.  United  States, 
26  Fed.  845.  Conn.— Zaleski  v.  Clark, 
45  Conn.  397,  405.  Md.— Ford  v.  State, 
12  Md.  514.  Pa.— Bain  v.  Funk,  61  Pa. 
185,  N.  Y.— People  v.  Casey,  72  N.  Y. 
393;  Gaffney  v.  People,  50  N.  Y.  416; 
Hartung  v.  People,  22  N.  Y.  95. 

94.  U.  S.— Suydani  r.  Williamson,  20 
How.  427,  15  L.  ed.  978.  Md.— Gold- 
schmid  ;;.  Mcline,  86  Md.  370,  38  Atl. 
783.  Mich.— Miller  r.  Rosier,  31  Mich. 
475.  Pa.— Rand  v.  King,  134  Pa.  641, 
19  Atl,  806;  Wheeler  v.  Winn,  53  Pa. 
122,  91  Am.  Dec.  186;  Springer's 
Admr.    V.   Springer,   43    Pa.   518. 

[a]  Error  Upon  the  Record. — As 
said  by  Mr.  Justice  Pitney  in  the  case 
of  Nalle  V.  Oyster,  230  U.  S.  165,  33 
Sup.  €t.  1043,  57  L.  ed.  1439:  "By 
the  ancient  common  law,  a  writ  of  er- 
ror lay  only  for  an  error  in  law  ap- 
parent upon  the  judgment  roll — what 
is  now  called  the  'strict  record' — or 
for  an  error  in  fact,  such  as  the  death 
of  a  party  before  .iudgment.  (See 
Green  v.  Watkins,  6  Wheat.  260,  262.) 
For  an  erroneous  decision  that  did  not 
ap7)ear  upon  the  record  there  was  no 
redress  by  writ  of  error.  To  relieve 
this,  the  "statute  of  Westminster  2,  15 
Edw.  T,  ch.  31  (1  Eng.  Stnt.  at  L.  99; 
Bac.  Abr.,  title  'Bill  of  Exceptions'), 
was  enarted  more  than  six  hundred 
years  ago,  providing  tliat  one  who  al- 
leged an  exception  should  write  it  out 
and  rcfjuire  the  justices  to  put  their 
seals  to  it,  and  that  if  upon  review 
'tlie  cxreption  be  not  found  in  the  roll, 
and    the    plnintiff    show    the    exception 
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writ  adilrosses  itself  to  the  reeoril  as  nn  entirety,  and  not  to  any  scp 
rate  portion  of  it  as  distinct  from  the  residue.^'"     In  other  words, 
writ  of  error  brintrs  np  the  whole  record,""  and  when  the  cause  is  re 
moved  into  the  apiH>lhite  <'onrt,  any  error  ajiparent  in  any  part  of  the 
record  is  witliin  the  revisory  power  of  sucli  eourt.'*^ 

B.  "What  Errors  Reviewable. — A  writ  of  error  brings  np  for 
review  only  errors  of  laWj^"  and  does  not  consider  errors  of  faet."^ 
INIoreover,  its  object  is  to  review  and  correct  only  such  errors  of  law 


M 


written,  with  the  seal  of  the  justice 
put  to,  the  .iustioo  shall  bo  comniandcil 
that  he  appear,  etc.,  and  if  ho  cannot 
deny  his  seal  they  shall  proceed  to  judg- 
ment according  to  the  exception,'  etc. 
Under  this  act,  and  state  statutes 
modeled  after  it,  it  has  always  been 
held  that  error  appearing  upon  the  face 
of  the  record  may  be  assigned  as  ground 
for  reversal,  although  no  exception  be 
taken.  Slacum  v.  Pomery  (1810),  6 
Cranch,  221,  225;  Macker's  Heirs  v. 
Thomas  (1822),  7  Wheat.  530,  532; 
Woodward  v.  Brown  (1839),  13  Pet. 
1,  5;  Bennett  v.  Butterworth  (1850),  11 
How.  669,  676;  Suvdam  r.  Williamson 
(1857),  20  How.  427,  433;  Insurance 
Co.  V.  Piaggio  (1872),  16  Wall.  378, 
386;  Baltimore  &  Potomac  R.  Co.  v. 
Trustees  (1875)  91  U.  S.  127,  130." 

95.  Suydam  v.  Williamson,  20  How. 
(U.  S.)   427,  15  L.  ed.  978. 

96.  Suvdam  v.  Williamson,  20  How. 
(U.  S.)   427,  15  L.  ed.  978. 

97.  Suvdam  v.  Williamson,  20  How. 
(U.  S.)   427,  15  L.  ed.  978. 

98.  U.  S. — King  v.  West  Virginia, 
216  U.  S.  92,  30  Sup.  Ct.  225,  54  L.  ed. 
396;  United  States  v.  Dawson,  101  U. 
S.  569,  25  L.  ed.  791;  United  States  V. 
Goodwin,  7  Cranch  108,  3  L.  ed.  284; 
U^nited  States  v.  Murphy,  84  Fed.  609. 
Conn.— Stvles  v.  Tyler,  64  Conn.  432, 
30  Atl.  165.  Fla.— Ward  v.  Bull,  1 
Fla.  271.  Ga. — Witkowski  v.  Skalow- 
ski,  46  Ga.  41;  Allen,  Ball  &  Co.  v. 
Savannah,  9  Ga.  286.  HI.— Anderson 
V.  Steger,  173  111.  112,  50  N.  E.  665. 
Me.— Kirby  r.  Wood,  16  Me.  81;  Smith 
t\  Moore,  6  Greenl.  274.  Md. — Mun- 
shower  v.  State,  56  Md.  514.  Miss. — 
Lyles  V.  Barnes,  40  Miss.  608.  Mo. — 
McEvoy  V.  Lane,  9  Mo.  48;  Von  Phul 
V.  St.  Louis,  9  Mo.  49.  N.  Y.— Dono- 
hue  V.  People,  56  N.  Y.  208;  McPher- 
son  v.  Cheadell,  24  Wend.  15.  Pa.— 
Gonser  v.  Smith,  115  Pa.  452,  8  Atl. 
770;  Brown  v.  Susquehanna  Boom  Co., 
109    Pa.   57,    1    Atl.    156,   58    Am.    Rep. 
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708.  Tenn. — Mitchell  c.  Nicholson,  8 
Yerg.  ]94,  197.  Vt. — Kirby  v.  Mayo, 
]3  Vt.  103.  W.  Va.— Wingfield  r.  Ncal, 
60  W.  Va.  106,  54  S.  E.  47,  116  Am.  St. 
Rep.  882,  10  L.  R.  A.  (N.  S.)  443,  9 
Ann.  Cas.  982.  Eng. — Jaques  r.  Cesar, 
2  Wms.  Saund.  97,  101,  note  85  Eng. 
Reprint.    773. 

99.  U.  S. — Miles  v.  United  States, 
103  U.  S.  304,  26  L.  ed.  481;  Generes 
V.  Campbell,  11  Wall.  193,  20  L.  ed. 
110;  Pennock  v.  Dialogue,  2  Pet.  1,  7 
L.  ed.  327;  United  States  v.  Goodwin, 
7  Cranch  108,  3  L.  ed.  284.  Conn. 
Styles  V.  Tyler,  64  Conn.  432,  30 
Atl.  165;  Dudley  v.  Deming,  34  Conn. 
169.  Ga.— Beall  v.  Powell,  4  Ga.  525; 
la.— Lane  v.  Goldsmith  23  Iowa  240; 
Taylor  v.  Rockwell,  10  Iowa  530.  Ky. 
Case  f.  Myers,  6  Dana  330.  Mass.— 
Riley  v.  Waugh,  8  Cush.  220;  Good- 
ridge  u  Ross,  6  Met.  487.  But  see 
Perkins  v.  Bangs,  206  Mass.  408,  92 
N.  E.  623,  under  statute.  Miss.— 
Byrne,  Vance  &  Co.  v.  Jeffries,  38  Miss. 
533.  N.  J.— Excelsior  Electric  Co.  v. 
Sweet,  57  N.  J.  L.  224,  30  Atl.  553; 
Cox  V.  Drake,  46  N.  J.  L.  167.  But  see 
Flanigan  v.  Guggenheim  Smelt  Co.,  63 
N.  J.  L.  647,  44  Atl.  762,  as  to  consti- 
tutionality of  statute  authorizing  re- 
view of  verdict  as  against  weight  of 
evidence.  N.  Y. — Thurber  v.  Town- 
send,  22  N.  Y.  517;  People  v.  Superior 
Court,  20  Wend.  663.  Ohio.— Gest  v. 
Kenner,  7  Ohio  St.  75;  House  v.  El- 
liott, 6  Ohio  St.  497.  Pa.— McClem- 
mons'  Lessee  v.  Graham,  3  Binn.  88. 
Vt.— West  River  Bank  r.  Gale,  42  Vt. 
27;   Stevens  v.  Hewitt,   30  Vt.  262. 

But  see  Texas  Trunk  R.  Co.  v.  Jack- 
son, 85  Tex.  605,  22  S.  W.  1030;  Harle 
V.  Langdon's  Heirs,  60  Tex.  5.55; 
Gainesville,  H.  &  W.  Ry.  Co.  v.  Lacy, 
7   Tex.   Civ.   App.   63,   26   S.    W.   413. 

\a,'\  Review  of  Evidence. — The 
weight  and  sufficiency  of  evidence  may 
be  reviewed  upon  a  writ  of  error.  This 
is,    however    only    a    question    of    law 
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as  are  not  amendable  at  common  law  or  cured  by  any  of  the  statutes 
of  jeofails,^  its  purpose  being  the  reversal  or  modification  of  the 
judgment  for  some  error  of  law  of  a  substantial  kind  appearing  on  the 
face  of  the  record.-  This  is  ascertained  by  applying  the  law  to  the 
judgment  contained  in  the  record,  and  ascertaining  whether  the  lat- 
ter is  supported  by  the  former*  Nothing,  therefore,  will  be  error  in 
law  that  does  not  appear  on  the  record,  for  matters  not  so  appearing 
are  not  supposed  to  have  entered  into  the  consideration  of  the  trial 
court.*  The  writ,  moreover,  lies  to  correct  only  the  errors  of  a  judg- 
ment of  some  inferior  court,  not  the  irregularities  of  the  clerk  or 
other  officers.^    Likewise,  it  is  errors  of  the  court  and  not  of  the  jury 


after  all,  since  the  inquiry  is  whether 
as  a  matter  of  law  the  evidence  is 
sufiBcient.  By  means  of  a  bill  of  excep- 
tions the  evidence  may  be  placed  upon 
the  record,  after  which  the  alleged  er- 
ror may  be  assigned  in  a  writ  of  er- 
ror. Haines  v.  People,  97  111.  161.  See, 
however,  Thurber  v.  Townsend,  22  N. 
Y.  517. 

[b]  Distinguished  From  Coram  No- 
bis.— The  writ  of  error  referred  to  in 
the  text  is  the  writ  of  error  in  gen- 
eral as  distinguished  from  a  writ  of 
error  coram  nobis  (vobis).  See  supra, 
II,  B,  2.  In  some  of  the  cases,  state- 
ments relating  to  writs  of  error  for  the 
review  of  errors  of  fact  are  found. 
For  example,  in  an  early  New  York 
Case,  Arnold  v.  Sandford,  14  Johns. 
(N.  Y.)  417  (1817)  it  was  held  that  a 
writ  of  error  for  an  error  in  fact  lay 
from  the  supreme  court  to  the  court 
of  common  pleas,  and  that  the  supreme 
rourt  could  issue  a  venire  to  try  the 
error  assigned.  Such  references,  how- 
ever, are  to  be  understood  as  refer- 
ring to  writs  of  error  in  the  nature 
of  coram  nobis  (vobis).  See  Thur- 
ber V.   Townsend,  22   N.   Y.   517. 

1.  Fla. — Harris  v.  Cole,  2  Fla.  400. 
Ga.— Kelly  v.  Strouse  &  Bros.,  116  Ga. 
^72,  43  S.  E.  280;  Allen,  Ball  &  Co.  i-.. 
Savannah,  9  Ga.  286.  Eng. — William 
r.  Gwyn,  2  Wms.  Saund.  40,  note  6, 
85  Eng.  Reprint  620,  3  Blk.  Com.  405. 

fa]  Statutes  of  Amendment  and 
Jeofails. — Mistakes  are  also  cfTectually 
helped  by  the  statutes  of  amendment 
and  jeofails:  so  called  because  when 
a  pleader  perceives  any  slip  in  the 
form  of  his  proceedings  and  acknow- 
ledges such  error,  (joo  failo,)  he  is  at 
liberty  by  those  statutes  to  amend  it; 
whinh  amendment  is  seldom  actually 
made,   but   the   benefit    of    the   acts   is 


attained  by  the  court's  overlooking  the 
exception.  These  statutes  are  many  in 
number,  and  the  provisions  in  them  too 
minute  to  be  here  taken  notice  of 
otherwise  than  by  referring  to  the 
statutes  themselves;  by  which  all 
trifling  exceptions  are  so  thoroughly 
guarded  against  that  writs  of  error 
cannot  now  be  maintained  but  for 
some  material  mistake  assigned.  Blk. 
Com.,   bk.  Ill,   407. 

2.  Steph.  PI.  121;  Harris  v.  Cole,  2 
Fla.  400. 

[a]  Errors  Reviewable. — It  has  been 
saM  that  whatever  may  be  taken  ad- 
vantage of  in  arrest  of  judgment  may 
be  corrected  by  writ  of  error.  State 
V.  Van   Matre,  49  Mo.  268. 

3.  ITartung  v.  People,  22  N.  Y.  95. 
[a]  Review  of  Final  Judgment. — 
On    error    the    final    judgment    alone 

is  brought  up,  and  specific  rulings, 
whether  excepted  to  or  not  are  con- 
sidered only  incidentally  in  passing 
upon  the  correctness  of  the  final  judg- 
ment. The  entire  record  is  brought  up 
and  the  judgment  of  the  appellate 
court  is  such  as  the  facts  and  law  war- 
rant, as  shown  by  the  entire  case. 
Cotton  V.  Hawaii,  211  U.  S.  162,  29 
Sup.  Ct.  85,  89,  53  L.  ed.  131,  citing 
Territory  v.  Cotton  Bros.,  17  Hawaii, 
374,  379. 

4.  TT.  S. — Suydam  v.  Williamson,  20 
How.  427,  15  L.  ed.  978.  Md.— Green 
r.  State,  59  Md.  123,  43  Am.  Rep.  542. 
N.  H.— Peebles  v.  Rand,  43  N.  H.  337. 

5.  Mass. — Johnson  v.  Harvey,  4 
Mass.  483.  Miss.— ITicks  v.  Murphy, 
Walk.  G6.  N.  Y.— Thurber  v.  Town- 
send,  22  N.  Y.  517;  Currie  v.  Henry,  3 
Johns.    140. 

|"a]  Findings  of  fact  by  referee  not 
reviewable  by  writ  of  error  to  the 
judgment.     Feeter  r.  Heath,  11   Wend. 
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that  a  writ  of  orror  rcmodios,"  and,  in  any  case,  tlie  proceediiif^s  nnist 
bo  juilirial  in  tlu'ir  nature,  since  mere  ministerial  acts,  or  tlie  private 
unotlieial  opinions  of  a  judire  of  a  lower  court  are  not  reviewable  by 
writs  of  error." 

IV.  TIME  FOR  BRINGING  WRIT.  — The  common  law  places  no 
time  limit  within  wliich  proceedings  in  error  by  w^it  of  error  may 
be  commenced.  It  is  com])etent,  however,  for  the  legislature  to 
prescribe-the  time.^  Tlie  statutes  regulating  this  particular  matter 
usually  provide  that  writs  of  error  may  be  sued  out  within  a  specified 
time  from  the  date  of  the  judgment  to  be  reviewed  such  time  varying 
in  the  different  jurisdictions,^  reserving,  however,  usually,  to  persons 
laboring  under  disabilities,  such,  for  example,  as  infancy,  coverture, 
and  lunacy,  a  further  specified  period  after  the  disability  is  removed.^"* 


(N.  T.)   477;  Gonser  v.  Smith,  11-5  Pa, 
452,  8  Atl.  770. 

6.  Thurber  v.  Townsend,  22  N.  Y. 
517. 

[a]  Bill  of  Exceptions. — By  means 
of  a  bill  of  exceptions  the  evidence 
maj',  however,  be  placed  upon  the  re- 
cord, after  which  the  alleged  error  of 
the  insufficiency  of  the  evidence  may 
be  assigned  as  error,  and  reviewed  by 
a  writ  of  error.  Haines  v.  People,  97 
111.  161. 

7.  Ga. — Ashburn  v.  Dempsey,  15  Ga. 
248.  lU. — Kingsbury  v.  Sperry,  119 
111.  279.  10  N.  E.  8.  Ky.— Taylor  V. 
Com.,  3  J.  J.  Marsh.  401.  Term.— Ex 
parte  Knight,  3  Lea  401. 

8.  In  England,  an  early  statute  pro- 
vided that  no  judgment  in  any  real  or 
personal  action  should  be  reversed  or 
avoided,  for  any  error,  unless  the  writ 
of  error  was  brought,  and  prosecuted 
with  effect,  within  twenty  years  after 
such  judgment  was  signed,  or  entered 
of  record.  10  &  11  Wm.  Ill,  c.  14, 
(1700). 

9.  See  the  statutes,  and  Cornell  v. 
Franklin,  40  Fla.  149,  23  So.  589,  74 
Am.  St.  Rep.  131;  Perry  v.  Warner, 
(Tex.  Civ.   App.)    40   S.   W.   170. 

[a]  Laches  Does  Not  Apply. — Upon 
a  writ  of  error  to  review  a  decree  of 
divorce,  the  defense  or  doctrine  of 
lache''  does  not  apply,  as  the  statute 
fixes  the  period  within  which  the  writ 
may  be  sued  out.  Chatterton  v.  Chat- 
terton.  231  111.  449,  83  N.  E.  161,  121 
Am.   St.   Rep.  339. 

\h]  Federal  Practice. — (1)  No  judg- 
ment, decree,  or  order  of  a  district 
court  ^except  in  a  suit  upon  a  claim 
against  the  United  States),  or  of  a 
state  court,  or  of  the  supreme  court  of 
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the  territories,  or  of  the  supreme  court, 
or  of  the  district  court  of  Porto  Rico 
or  of  Ike  district  court  of  Alaska,  or  of 
Hawaii,  in  any  action  at  law  or  in 
equity  can  be  reviewed  by  the  supreme 
court  of  the  United  States,  unless  the 
writ  of  error  is  brought  or  the  appeal 
taken  within  two  years  after  the  en- 
try of  such  judgment,  decree,  or  order. 
U.  S.  Rev.  Sts.  §  1008;  Jud.  Code,  §§ 
248.  244,  247,  238,  246,  36  St.  at  L. 
1087;  Holt  V.  Indiana  Mfg.  Co.,  176  U. 
S.  68,  20  Sup.  Ct.  272,  44  L.  ed.  374; 
Allen  V.  Southern  Pac.  R.  Co.,  173  U. 
S.  479,  19  Sup.  Ct.  518,  43  L.  ed.  775. 
(2)  To  re\  iew  a  decision  of  the  cir- 
cuit court  of  appeals,  the  writ  of  er- 
ror must  be  sued  out  within  one  year 
after  the  6'  try  of  judgment.  26  St- 
at L.  828,  $  J;  "U.  S.  "Fidelity  &  G.  Co. 
r.  Bray,  225  U.  S.  205,  32  Sup.  Ct.  620, 
56  L.  ed.  1055.  (3)  The  state  statutes 
governing  the  time  within  which  writs 
of  error  may  be  sued  out  do  not  affect 
the  federal  courts.  Logan  r.  Goodwin, 
101  Fed.  654,  41  C.  C.  A.  573,  s.c,  104 
Fed.  490,  43  C.  C.  A.  658. 

10.  See  the  statutes,  and  12  Stan- 
dard Proc.   795. 

[a]  Statute  of  10  &  11  Wm.  in.— 
The  statute  of  10  &  11  Wm.  Ill,  c,  14, 
already  referred  to,  contained  excep- 
tions in  favor  of  "infants,  femes  cov- 
ert, persons  non  compos  mentis  im- 
prisoned, or  beyond   the  seas." 

fb]  Merely  Extends  Time.— The 
statute  which  authorizes  infants  aud 
married  women  to  prosecute  writs  of 
error  within  two  years  after  the  re- 
moval of  disability,  merely  extends  the 
time  for  suing  out  the  writ,  and  the 
writ  may  be  sued  out  at  any  time 
within    the    extended    period,    whether 
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In  the  same  jurisdiction,  however,  the  time  may  be  different  in  dif- 
ferent proceedings.^^  Tender  statutes  limiting  the  time,  the  writ 
should  be  sued  out  within  such  prescribed  time,^^  and  in  most  juris- 


the  disability  exist  or  has  'been,  re- 
moved. The  proper  mode  of  proceeding 
to  obtain  a  'writ  of  error  after  the 
lapse  of  the  ordinary  period  is  by  a 
petition  stating  the  facts  which  t;iko 
the  petitioner's  case  out  of  the  usual 
limitation.  Ridgely  f.  Bennett,  13  Lea 
(Tenn.)    206. 

[e]  Federal  Statute. — "Where  a  party 
entitled  to  prosecute  a  writ  of  error 
is  an  infant,  insane,  or  imprisoned, 
such  writ  of  error  may  be  prosecuted 
within  two  years  after  judgment,  ex- 
clusive of  the  period  of  such  disabil- 
ity.    U.  S.  Rev.  Sts.,   §  1008. 

[d]  If  all  the  plaintiffs,  where  there 
are  joint  parties,  in  the  writ  of  error 
are  within  the  savings  of  the  statute, 
they  escape  the  bar,  though  others  not 
under  disability  might  have  united. 
Wells  V.  Wells,  4  T.  B.  Mon.  (Ky.)  152, 
16  Am.  Dec.  150. 
11.  See  the  statutes. 
[a]  Crimi.nal  Cases. —  (1)  In  a  num- 
ber of  jurisdictions,  for  example,  the 
time  for  suing  out  a  writ  of  error  in 
criminal  cases  is  less  than  in  civil 
cases.  For  example,  in  Arkansas,  the 
time  allowed  in  civil  cases  is  six 
months  (see  supra),  but  in  criminal 
cases,  sixty  days.  Dig.  of  sts.,  1916  § 
2769.  (2,  Op  the  other  hand,  the  stat- 
ute may  fix  no  limitation  for  criminal 
cases  (as  in  Florida,  see  Collins  v. 
State,  33  Fla.  429,  15  So.  214)  al- 
though (3)  it  does  in  civil  cases.  Cor- 
nell r.  Franklin,  40  Fla.  149,  23  So. 
5^9,  74  Am.  St.  Rop.  Kil,  six  months. 
[})]  A  writ  of  error  on  behalf  of 
the  United  States  to  roviow  a  judg- 
ment in  a  criminal  case  must  be  taken 
within  thirty  days  after  the  decision 
or  judgment  has  l)ecn  rendered.  34  St. 
at  L.   1216. 

\o]  Dirorce  Cases. — Tinder  Rev.  St., 
1899,  §2931  C.Ann.  St.,  1900,  p.  1689), 
providing  that  no  final  judgment  in 
cases  for  divorce  shall  be  reversed,  or 
modified  by  any  appellate  eourt  by  ap- 
peal or  writ  of  error  unless  tiic  appeal 
was  granted  during  the  term  at  which 
the  judgment  was  rendered,  or  unless 
the  writ  of  error  was  issued  within 
sixty  days  after  judgment,  the  judg- 
ment as  made  in  an.  action  for  divorce, 


though  not  properly  spread  on  the  rec- 
ord, cannot  be  appealed  from  except 
during  the  term,  and  cannot  be 
touched  by  writ  of  error  after  the  lapse 
of  sixty  days,  and  a  writ  of  error  coram 
nobis  applied  for  two  years  after  judg- 
ment will  be  denied.  Hartman  v.  Hart- 
man,  154  Mo.  App.  243,  133  S.  W.  669, 
670. 

12.  U.  S. — Scarborough  v.  Pargoud, 
108  U.  S.  567,  2  Sup.  Ct.  877,  27  L,  ed. 
824;  Cummings  f.  Jones,  104  U.  S.  419, 
26  L.  ed.  824;  Mussina  v.  Cavazos,  6 
Wall.  355,  18  L.  ed.  810;  White  v.  la. 
Nat.  Bank,  71  Fed.  97,  17  C.  C.  A.  621; 
Stevens  v.  Clark,  62  Fed.  321,  10  C. 
C.  A.  379.  Ala.— Binford  v.  Binford, 
22  Ala.  682;  Bohannan  v.  Watts,  14 
Ala.  574.  Colo.— Haley  v.  Elliott,  20 
Colo.  199,  37  Vnc.  27;  Clayton  v.  Chee- 
ley,  5  Colo.  337.  Conn. — Gaylord  v. 
Payne,  3  Conn.  258;  Allin  r.  Cook,  1 
Root.  54.  Fla.— Alvord,  Kellogg  & 
Campbell  v.  Little,  16  Fla.  158.  Ga.— 
Pendley  v.  State,  87  Ga.  180,  1S9,  13 
S.  E.  443;  Fouche  v.  Ilarison,  78  Ga. 
359,  3  S.  E.  330.  111.— Bertrand  v.  Tay- 
lor, 87  HI.  235;  Avery  v.  Babcock,  35 
111.  175.  Ky. — Langhorne  v.  Payne,  14 
B.  Mon.  624;  Peak  v.  Bull  &  Co..  8  B. 
Mon.  428.  Md. — Andrews  v.  Bosley,  6 
Har.  &  J.  99;  Dorsey  v.  Dorspy's  Les- 
see, 4  Har.  &  J.  215.  Mass. — Eager  v. 
Com.,  4  Mass.  182.  Mich. — People  v. 
Van  Wagner,  51  Mich.  171,  16  N.  W. 
326;  Teller  r.  Willis.  12  Mich.  384. 
Minn. — Gerish  r.  Johnson,  5  Minn.  23; 
Furlong  v.  GrifTin,  3  Minn.  207.  Mo.— 
Judge  V.  Judge,  38  Mo.  159;  Ham  v. 
St.  Louis  Public  Schools,  34  Mo.  181. 
N.  J.— State  r.  Holmes,  36  N.  J.  L.  62. 
Ohio.— King  v.  Penn,  43  Ohio  St.  57, 
1  N.  E.  84;  Bowen  r.  Bowen,  36  Ohio 
St.  312;  Piatt  r.  Sinton,  3.^5  Ohio  St. 
282.  Pa.— Weil  r.  Frauenthal,  103  Pa. 
:\\7;  Pennsvlvania  Cent.  Jns.  Co.  v. 
Cans,  91  Pa.  103.  Tenn.— Cain  v. 
Cocke,  1  Lea  288.  Tex.— Wright  »>. 
Hardie,  88  Tex.  R53.  32  S.  W.  885; 
Odum  V.  Garner,  86  Tex.  374,  25  S.  W. 
18. 

fa"!  Pleading  the  Statute.— H)  Un- 
der  the  early  jiractire,  a  writ  of  error 
brought  after  tlie  expiration  of  the 
statutory  period  could   not  be  quashed 
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dii'tions  the  courts  Imvo  no  discrotion  to  extend  the  time,"  unless  ex- 
pressly so  empowered  by  the  statute.^*  The  praeliee  relating;  to  tlie 
time  in  whieh  appellate  proeeeilinprs  in  general  may  be  commenced, 
also  the  time  when  the  statute  begins  to  run,  and  the  computation  of 
the  time,  and  questions  connected  with  persons  under  disabilities,  have 
been  set  forth  in  a  previous  article  in  this  Avork  to  which  reference  is 
made." 


by  motion,  'since  a  special  pleading  of 
the  statute  was  required.  Quashing 
upon  motion,  it  was  held,  would  deprive 
the  defendant  in  error  of  the  benefit 
of  pleading,  in  reply,  the  exceptions  as 
to  parties  under  disabilities  as  pro- 
vided bv  the  statute.  Higgs  v.  Evans, 
2  Str.  S37,  93  Eng.  Reprint  884;  Fleet 
r.  Youngs,  11  Wend.  (N.  Y.)  522.  (2) 
Under  the  modern  practice,  the  statute 
must  be  specially  pleaded  in  some  jur- 
isdictions. Conn. — Allin  v.  Cook,  1 
Root  54.  m.— Burnap  V.  Wight,  14 
111.  303.  Mass. — Eager  v.  Com.,  4  Mass. 
1S2.  Miss. — Hendricks  v.  Pugh,  57 
AOss.  157.  (3)  In  other  jurisdictions, 
a  motion  to  dismiss  is  sufficient.  U.  S. 
Brooks  V.  Norris,  11  How.  204,  13  L. 
ed.  665.  Colo.— Haley  v.  Elliott,  20 
Colo.  199,  37  Pac.  27.  Fla.— Crippen 
V.  Livingston,  12  Fla.  638.  Ga.— Pend- 
lev  f.  State,  87  Ga.  186,  13  S.  E.  443. 
Mich.— Teller  v.   Willis,   12   Mich.   268. 

[b]  Federal  Practice. — According 
to  the  English  practice,  the  defendant 
in  error  must  avail  himself  of  this  de- 
fense by  plea.  He  cannot  take  ad- 
vantage of  it  by  motion;  nor  can  the 
court  judicially  take  notice  of  it,  as 
the  limitation  of  time  is  not  an  objec- 
tion to  the  jurisdiction  of  the  court. 
It  is  a  defense  which  the  defendant 
in  error  may  or  may  not  rely  upon,  as 
he  himself  thinks  proper.  But  accord- 
ing to  the  established  practice  of  this 
court  he  need  not  plead  it,  but  may 
take  advantage  of  it  by  motion.  The 
forms  of  proceeding  in  the  English 
courts  of  error  have  never  been  ad- 
opted or  followed  in  this  court.  And 
either  party,  without  any  formal  as- 
signment of  error  or  plea,  may  avail 
himself  of  any  objection  which  ap- 
pears upon  the  record  itself.  In  this 
case  the  bar  arising  from  the  lapso 
of  time  is  apparent  on  the  record,  and 
the  defendant  may  take  advantage  of 
it  by  motion  to  quash  or  to  dismiss 
the  writ.  Brooks  v.  Norria,  11  How. 
(U.  S.)    204,   13   L.   ed.   665. 

[cj    A  writ  of  error  is  "brought" 
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when  it  is  filed  in  the  office  of  the 
clerk  of  the  court  to  which  it  is  ad- 
dressed. Scarborough  ;;.  Pargoud,  108 
U.  S.  567,  2  Sup.  Ct.  877,  27  L.  ed, 
S24;  Mussina  v.  Cavazos,  6  Wall.  (U, 
S.)  355,  360,  18  L.  ed.  810;  Brooks  v. 
Norris.  11  How.  (U.  S.)  204,  13  L.  ed. 
665;  First  Nat.  Bank  v.  King,  36  Fla. 
25,  18  So.  1. 

[d]  Failure  of  Clerk  to  File.- The 
leaving  of  the  writ  in  the  office  of  the 
clerk  is  a  sufficient  bringing  of  the 
writ.  The  clerk's  failure  to  mark  it 
filed  does  not  affect  the  right  of  the 
plaintiff  in  error.  Mutual  Life  Ins. 
Co.  V.  Phinnev,  178  U.  S.  327,  20  Sup. 
Ct.  906,  44  L.  ed.  1088.  See  generally 
the  title  "FUing." 

13.  U.  S. — Ciimmings  v.  Jones,  104 
U.  S.  419,  26  L.  ed.  824;  Stevens  v. 
Clark,  62  Fed.  321,  10  C.  C.  A.  379. 
Ga.— Pendlev  V.  State,  87  Ga.  186,  189, 
13  S.  E.  443.  Ohio.— King  v.  Penn, 
43  Ohio  St.  57,  1  N.  E.  84;  Bowen  V. 
Bowen,  36  Ohio  St.  312.  Tex.— Wil- 
liams V.  Craig,  10  Tex.  437. 

Contra  Haley  v.  Elliott,  20  Colo.  199, 
37  Pac.  27;  Clayton  v.  Cheeley,  o  Colo. 
337. 

[a]  Bill  of  Exceptions. — An  ex- 
tension of  the  time  to  prepare  a  bill 
of  exceptions  does  not  extend  the  time 
to  sue  out  a  writ  of  error.  Kentucky 
Coal,  T,  0.  &  L.  Co.  v.  Howes,  153  Fed. 
163,  82  C.  C.  A.  337. 

14.  See  Mich.  Comp.  Laws,  1915,  § 
13,741. 

15.  See  2  Standard  Proc.  ."^01,  et  seq. 
[a]     Under  the  federal  statute,   the 

time  begins  to  run  from  the  "entry" 
of  the  judgment.  Polleys  v.  Blalck 
River  Imp.  Co.,  113  U.  S.  81,  5  Sup. 
Ct.  369,  28  L.  ed.  938;  Scarborough  v. 
Pargoud,  108  U.  S.  567,  2  Sup.  Ct.  877, 
27  L.  ed.  824;  Mussina  v.  Cavazos,  6 
Wall.  35.5,  18  L.  ed.  810;  Brooks  v. 
Norris,  11  How.  204,  13  L.  ed.  665;  U. 
S.  Rev.  Sts.,  §1008;  Jud.  Code,  §§238, 
244,  246,  247.  248. 

In  the  several  states,  the  language 
of   the  statutes    varies.     In   some,    the 
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V.  WHO  MAY  BRING  THE  WRIT.  —  A.  In  Gexer^o..  —  It  is 
the  general  rule  that  no  one  ean  bring  a  ^vrit  of  error  unless  lie  is 
a  party  or  pri\T  to  the  record,  and  is  also  prejudiced  by  the  judg- 
ment." 

B  Persons  Prejudiced  by  Judgment.  — No  person  is  entitled  to 
sue  out  a  writ  of  error  who  is  not  shown  by  the  record  to  be  preju- 
diced or  aggrieved  bv  the  judgment."    Whether  the  plaintiff  m  error 


time  begins  to  run  from  the  entry  of 
the  judgment,  in  others,  from  the  ren- 
dition of  the  judgment.  The  local 
statute   must  be   consulted. 

16.  IT.  S. — Payne  r.  Xiles,  20  How. 
219,  15  L.  ed.  895;  Bayard  v.  Lombard, 
9  How.  530,  13  L.  ed.  245;  Green  v. 
Watkins,  6  Wheat.  260,  5  L.  ed.  256. 
Ala.— Dupree  v.  Perry,  18  Ala.  34; 
Watson  V.  Mav,  8  Ala.  177.  Conn. — 
Bull  f.  Meloney,  27  Conn.  560;  Ailing 
V.  Shclton,  16  Conn.  436.  Fla.— Pen- 
sacola  r.  Eeese,  20  Fla.  437;  Howse  v. 
Judson,  1  Fla.  133.  Ga.— Kimbrough 
V.  Pitts,  63  Ga.  496;  Townsend  v.  Da- 
vis, 1  Ga.  495,  44  Am.  Dec.  675.  111. 
White  Brass  Castings  Co.  v.  Union 
Metal  Mfg.  Co.,  232  111.  165,  83  N.  E. 
540,  122  Am.  St.  Eep.  63;  Granat  v. 
Kruse,  213  111.  328,  72  N.  E.  744;  An- 
derson r.  Stegcr.  173  111.  112,  50  N.  E. 
665.  Ky. — Satterfield's  Admr.  v.  Crow, 
8  B.  Mon.  553;  Hume  r.  Long,  6  T.  B. 
Mon.  116.  Miss. — Beazley  v.  Prentiss, 
13  Smed.  &  M.  97;  Gordon  v.  Gibbs,  3 
Stned.  &  M.  473.  Mo.— Thompson's 
Admra.  f.  Northrott,  1  Mo.  224.  N. 
j._Sherer  v.  Collins,  17  N.  J.  L.  181; 
Black  r.  Kirgan,  15  N.  J.  L.  45,  28  Am. 
Dec.  394.  N.  M. — Albuquerque  r.  Zoi- 
ger,  5  N.  M.  518,  25  Pac.  787.  N.  Y. 
Dale  V.  Roosevelt,  8  Cow.  333.  Pa.— 
Hessel  r.  Fritz,  124  Pa.  229,  16  Atl. 
853;  Cadmus  v.  Jackson,  52  Pa.  295, 
302;  Vanhorn  r.  Frifk,  3  Serg.  &  R. 
278.  Tex.— Roundtroe  r.  Stone,  81  Tex. 
2991,  16  S.  W.  1035;  Stephenson  v. 
Texas  &  P.  Ry.  Co.,  42  Tex.  162.  Eng. 
.Tohn.<<on  v.  .Tebb,  3  Burr.  1772,  97  Eng. 
Reprint  1091;  William  V.  Gwyn,  2 
Wms.  Saund.  46  a,  note,  85  Eng.  Re- 
print 620;  Ognel  i*.  Paston,  Cro.  Eliz. 
164;  Tidd's  Pr.  2,  1135;  Bac.  Abr.  2, 
195. 

fal  The  rule,  by  which  the  court  is 
to  determine  who  may  sue  out  a  writ 
of  error,  is  stated  tn  be,  "the  writ  of 
error  shall  be  brought  by  him,  who 
should  have  the  thing,  for  which  the 
judgment  is   erroneously  given,   if   the 


judgment  had  not  been  given:"  Vin. 
Abr.,  Error,  K,  pi.  1. 

[b]  Effect  of  Statute  in  Particular 
Proceeding. — Where  a  general  statute 
gives  both  parties  the  right  to  a  writ 
of  error,  the  plaintiff  is  not  deprived 
of  this  right  in  particular  proceedings 
because  the  statute  governing  such  pro- 
ceedings contains  special  provisions  as 
to  writs  of  error  by  tte  defendant,  but 
does  not  mention  plaintiffs.  Brodner 
f.  Swirsky,  86  Conn.  32,  84  Atl.  104,  42 
L.  R.  A.  (N.  S.)   654. 

17.  U.  S. — Bayard  v.  Lombard,  9 
How.  530,  13  L.  ed.  245.  Ala.— Du- 
pree V.  Perry,  18  Ala.  34;  Hill's  Heirs 
V.  Hill's  Exrs.,  6  Ala.  166.  Conn.— 
Bull  V.  Meloney,  27  Conn.  560;  Ailing 
V.  Shelton,  16  Conn.  436.  Fla.— Howse 
V.  Judson,  1  Fla.  133.  Ga.— Harring- 
ton V.  Roberts,  7  Ga.  510;  Townsend 
V.  Davis,  1  Ga.  495,  44  Am.  Dec.  675. 
111. — White  Brass  Castings  Co.  v.  Union 
Metal  Mfg.  Co.,  232  HI.  165,  83  N.  E. 
540,  122  Am.  St.  Rep.  63;  Wuerzburger 
V.  Wuerzburger,  221  111.  277,  77  N.  E. 
419.  5  Ann  Cas.  628;  Mdntyre  v, 
Sholty,  139  111.  171,  29  N.  E.  43.  N.  J. 
Sherer  v.  Collins,  17  N.  J.  L.  181; 
Black  V.  Kirgan,  15  N.  J.  L.  45,  28 
Am.  Dec.  394.  Eng. — William  v. 
Gwvn,  2  Wms.  Saund.  46,  n,  6,  85  Eng. 
Reprint   620. 

fa]  The  Prejudice  Must  Be  Direct 
and  Positive. — Sergeant  Williams,  in  2 
Saund.  46  n.  0,  says:  "No  person  can 
bring  a  writ  of  error,  unless  he  is 
party  or  privy  to  the  record,  or  is 
prejudiced  by  the  judgment,  the  rule 
being,  that  a  writ  of  error  can  only 
be  brought  by  him  who  would  have 
had  the  thing,  if  the  erroneous  judg- 
ment had  not  been  given."  The  ex- 
pression used  by  Sergeant  Williams, 
and  indeed  to  be  found  in  all  tho 
books — "or  person  prejudiced  by  tho 
judgment,"  is  as  comprehensive  as  the 
terms,  "or  other  person  damnified  or 
aggrieved  by  the  judgment,"  used  in 
our  statute.     Yet,  ijy  the  "person  pre- 
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bo  a  pnrty  or  privy  or  is  ajjprioved  liy  tlio  ju(lp;ment  iiiaist  appear  l)y 
tlio  rocord.  A  court  for  tlu>  correction  of  errors  cannot,  at  common 
law.  hear  evidence  to  iletermine  whether  a  party  seeking  a  reversal  is 
airirrieved  by  the  judjifment.^* 

C,  Persons  in  Privity.  —  The  tenn  "privity"  denotes  mutual  or 
successive  relationship  to  the  same  rights  of  property.^**  Parties  may 
be  in  privity  by  law,  by  estate,  by  blood,  and  by  representation,^''  and 
the  term  includes  heirs,  executors,  administrators,  or  persons  having 
an  intere^  in  remainder  or  reversion,  or  one  who  is  made  a  party  by 
the  law.-^ 


judioed  by  the  judfrment,"  is  not  in- 
tended any  person  who  may  happen  in- 
cidentally to  be  prejudiced  by  it;  but 
the  person  who  would  have  had  the 
thing,  but  for  the  erroneous  judgment. 
The  plaintiff  in  error  must  be  able  to 
say  that  the  judgment  is  "ad  damn- 
um." But  this  does  not  mean  that 
the  plaintiff  in  error  has  sustained 
some  incidental  or  consequential  dam- 
age; some  injury  that  the  judgment 
itself  docs  not  inflict,  and  which  the 
party  would  not  have  felt,  but  for 
some  other  circumstance  that  has  in- 
tervened. The  damage  or  grievance 
contemplated,  which  entitles  the  party 
to  a  writ  of  error,  is  a  direct  and  posi- 
tive one,  effected  by  the  judgment  con- 
cluding and  acting  upon  the  rights  of 
the  party.  The  damage  must  be  "by 
the  record,"  not  in  consequence  of  it. 
Black  r.  Kirgan,  15  N,  J,  L.  45,  28 
Am.    Dec.    .394; 

[b]  Prejudice  Must  Be  Personal. — 
The  prejudice  which  will  authorize  the 
suing  out  of  a  writ  of  error  must  be 
such  that  the  person  suing  out  the 
■writ  takes  or  loses  something  directly 
by  the  judgment  or  decree.  Bail  can- 
not have  a  writ  of  error  to  reverse  a 
judgment  against  his  principal  nor  the 
principal  to  reverse  a  judgment  against 
his  bail,  nor  can  They  join  in  the  writ; 
nor  has  a  creditor  of  any  one,  whether 
a  corporation  or  an  individual,  against 
whom  a  judgment  has  been  pronounced, 
a  right  to  prosecute  a  writ  of  error  in 
the  name  of  such  corporation  or  in- 
dividual. McTntyre  V.  Sholty,  139  111. 
171,  28  X.  E.  43. 

fc]  The  indirect  interest  arising 
from  the  fact  that  the  value  of  their 
sfock  may  be  increased  or  diminished 
by  a  judgment  or  decree  against  the 
corporation  does  not  authorize  each 
one,  or  a  majority,  or  all  of  the  stock- 
holders, in   their  own   names,   to  prose- 
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cute  a  writ  of  error  to  reverse  such 
judgment  or  decree.  White  Brass  Cast- 
ings Co.  V.  Union  Metal  Mfg.  Co.,  232 
111.  165,  83  N.  E.  640,  122  Am.  St. 
Eep.    63. 

18.  W'uerzburger  r.  Wuerzburger, 
221  111.  277,  77  N.  E.  419,  5  Ann.  Cas. 
628. 

19.  Union  Nat.  Bank  v.  Interna- 
tional Bank,  123  111.  510,  14  N.  E. 
859,   861. 

20.  2  Co.  Litt.  252,  b.  See  also  the 
following:  Miss. — Graham  v.  Busby, 
34  Miss.  272.  Nev.— Ahlers  V.  Thom- 
as, 24  Nev.  407,  56  Pac.  93,  77  Am. 
St,  Rep.  820.  N.  Y.— Coan  v.  Osgood, 
15    Barb.   583. 

21.  U.  S.— Green  v.  Watkins,  6 
Wheat.  260,  5  L.  ed.  256.  Ala.— Hill's 
Heirs  v.  Hill's  Exrs.,  6  Ala.  166.  Fla. 
Howse  V.  Judson,  1  Fla.  133.  111. 
White  Brass  Castings  Co.  V.  Union 
Metal  Mfg.  Co.,  232  III.  165,  83  N.  E. 
540,  122  Am.  St.  Rep.  63;  Anderson 
■V.  Steger,  173  111.  112,  50  N.  E.  665. 
N.  Y.— Dale  v.  Roosevelt,  8  Cow.  333; 
Overseers  of  Poor  v.  Beedle,  1  Barb. 
11. 

[al  Privity  by  Law. — (1)  The  books 
do  not  all  agree  respecting  the  classes 
of  persons  who  may  be  comprehended 
under  the  term  "privies."  They  all 
admit  that  there  are  privies  in  law  as 
well  as  in  blood  and  in  estate.  The 
examples  of  privity  in  law  are  those 
of  a  personal  representative  of  a  de- 
ceased person,  and  those  holding  es- 
tates by  escheat.  There  are,  however, 
others  named  as  authorized  to  sue  out 
writs  of  error  in  tliat  character.  "A 
writ  of  error  may  be  brought  by  him 
that  is  made  party  by  law,  though  he 
was  not  originally  party."  Vin.  Abr., 
Error.K,  pi.  5;  Merrill  v.  Suffolk  Bank, 
31  Me.  57,  50  Am.  Dec.  649.  (2)  Pri- 
vies by  law,  having  an  interest  in  the 
judgment   or   in   the    property    affected 
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D.  Ix  Particular  Cases.  —  Any  one  Tvho  is  a  party  to  the  record, 
or  is  shown  oy  the  record  to  be  prejudiced  by  the  judgment,  may  sue 
out  a  writ  of  error.^^  This  rule  applies  not  only  to  natural  persons, 
including  infants,-^  insane  persons,-*  and  married  womeUj^^  but  also 
to  corporations.^^  Moreover,  a  judgment  in  favor  of  one  who  alleges 
error  may  be  reviewed  upon  writ  of  error  if  he  desires  to  prosecute 
the  writ."  One  who  has  received  a  discharge  in  bankruptcy  has  no 
interest  in  a  pending  action,  and  upon  a  judgment  rendered  prior  to 
his  discharge  cannot  bring  a  writ  of  error.^^  It  has  been  held,  how- 
ever, that  an  a.ssignee  of  an  insolvent  may  bring  a  writ  of  error  upon 
a  judgment  against  the  bankrupt,^^  and  a  receiver  may  bring  the  writ 
in  a  suit  to  which  he  has  been  a  party,  or  where  the  final  decision  or 
judgment  is  a  judgment  against  himself.^^  In  criminal  cases,  the 
state  cannot  bring  a  writ  of  error  after  a  verdict  of  acquittal,^^  al- 


by  it,  were  recognized  as  entitled  to 
the  writ  in  the  case  of  Porter  v.  Rum- 
mery,  10  Mass.  64,  68.  (3)  In  the 
case  of  Shirley  v.  Lunenburgh,  11 
Mass.  379,  384,  a  pauper  not  a  party 
to  the  judgment,  and  whose  rights 
were  affected  by  it,  was  regarded  as 
BO  connected  with  it,  that  he  could 
maintain  a  writ  of  error.  (4)  When  a 
statute  makes  a  provision,  that  the  es- 
tate of  a  person  not  named  as  a  party 
to  the  judgment  may  be  taken  to  satis- 
fy that  judgment,  and  the  estate  is 
•accordingly  taken,  it  makes  him  a  privy 
in  law  to  that  judgment.  So  the  party 
in  interest,  not  named  in  a  suit  com- 
menced on  a  chose  in  action,  in  the 
name  of  the  assignor,  is  a  privy  in 
law  to  the  judgment  rendered;  and  it 
has  been  decided  that  he  may  main- 
tain a  writ  of  error  to  reverse  a  judg- 
ment rendered  against  the  nominal 
plaintiff.  Marr  r.  Ilanna,  7  J.  J. 
Marsh.   (Ky.)   642,  23   Am.  Dec.  449. 

[b]  There  is  a  privity  of  person, 
between  a  deceased  party  and  his  legal 
representative.  So  an  heir,  remainder- 
man, reversioner,  and  in  some  cases, 
terre-tenant,  are  privies  in  estate.  The 
execution  may  go  against  their  lands, 
and  damnify  them;  therefore,  they 
mav  have  a  writ  of  error.  Black  v. 
Kirgan,  15  N.  J.  L.  45,  28  Am.  Dec. 
394. 

22.  Wuerzburger  v.  Wuerzburger, 
221  Til.  277,  77  N.  E.  410,  5  Ann.  Cas. 
628.     See  supra  V,  A. 

23.  f^oo   12   Standard   Proc.   792. 

fal  Infant. — An  infant  sues  out  a 
writ  of  error  by  his  next  friend.  Ridgo- 
ly  V.   Bennett.  13   Lea   (Tonn.)   206. 

24.  See   13   Standard   Proc.  619. 


[a]  An  insane  person  (1)  may  sue 
out  a  writ  of  error  by  his  next  friend, 
but  such  next  friend  need  not  be  the 
same  person  who  represented  him  in 
the  lower  court.  lago  v.  lago,  168  111. 
339,  48  N.  E.  30,  61  Am.  St.  Rep.  120, 
39  L.  R.  A.  115.  (2)  Upon  the  decease 
of  an  insane  person,  a  writ  of  error 
may  be  brought  by  his  administrator. 
Leach  v.  Marsh,  47  Me.  548,  74  Am. 
Dec.  503. 

25.  See  infra,  YI,  F,  and  11  Stand- 
ard   Proc.    814. 

26.  Bowles  v.  Rouse,  8  111.  409.     See 

5  Standard   Proc.   676. 

Defunct  Corporation. — See  2  Stand- 
ard Proc.  227,  and  generally  the  title, 
"Winding  Up  Corporations." 

27.  U.  S. — Caprou  r.  Van  Noorden, 
2  Crane h  126,  2  L.  ed.  220.  Conn.— 
Seymour  r.  Belden,  28  Conn.  443.  Fla. 
Hale  V.  Crowell's  Admx.,  2  Fla.  r,[li, 
50  Am,  Dec.  301;  Ward  v.  Bull,  1  Fla. 
271,    311.      ni.— Ilartman    v.    Belleville 

6  0.  R.  Co.,  64  111.  24;  Thayer  v.  Fin- 
lev,  36  111.  262.  N.  y.— Bissell  v.  Mar- 
shall, 6  .Johns.  100;  Sarles  v.  Hyatt,  1 
Cow.  253.  Eng. — Johnson  v.  .Jebb,  3 
Burr.  1772,  07  Eng.  Reprint  1001. 

28.  Moore  v.  Jcnks,  173  111.  157,  50 
N.  E.  608. 

29.  .Johnson  v.  Thaxter,  12  Gray 
CMass.)  198.  .See,  however,  Johnson 's 
Assipnee  v.  Louisville  City  Nat.  Bank, 
22   Ky.   L.   Rep.   118,  56  .S.   W.   710. 

30.  Rust  r.  United  Waterworks  Co., 
70  Fed.  120,  17  C.  C.  A.  16. 

31.  Ark.— State  r.  Craham.  1  Ark. 
428.  Fla.— State  r.  Burns.  1H  Fla.  l'*5. 
Oa.— State  v.  I>avinia.  25  Oa.  311; 
State  r.  .Tones,  7  r,a.  422.  111.— Penplo 
V.    Dill,   2    111.   257;    People    r.    Royal,   2 
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thons:li,  in  some  .inrisiliotions,  hy  express  provision  of  the  statntes,  the 
state  may,  in  eriminal  eases,  briiij?  a.  writ  of  error  to  review  certain 
orders  or  rulinjis  ui>on  demurrers,  or  motions  to  <iuash  indictments.*' 

E.  Waivkr  of  Right.  —  A\'liero  a  party  has  f()lh)wed  a  course  of 
procedure  inconsistent  with  a  writ  of  error,  he  will  l)c  deem.ed  to  have 
waived  his  rijiht  to  such  a  A\Tit.^*  Moreover,  at  connnon  law,  by 
agreement,  based  npon  consideration,  errors  upon  which  a  party  relies 
may  be  expressly  released.^* 

F.  Effect  op  Conforming  To  Judgment.  —  The  rifjht  of  suing 
out  a  writ  of  error  is  not  lost  liccause  the  judgment  debtor  pays  the 
amount  of  the  judgment  against  him.^'^ 

VI.  PARTIES.  —  A.  Plaintiffs  in  Error.  —  Under  the  com- 
mon-law procedure,  the  writ  must  be  sued  out  in  the  same  names  in 
which  the  proceedings  in  the  lower  court  were  conducted,^®  and  while 


111.  557.  Ky. — Com.  r.  Thompson,  13 
B.  Mon.  159;  Com.  r.  Jefferson,  6  B. 
Mon.  313.  Mass. — Com.  v.  Cummings,  3 
Cush.  212,  oO  Am.  Dec.  732.  Mich.— 
People  r.  Swift,  59  Mich.  529,  26  N.  W. 
964.  Minn.— State  r.  RfrGiorty,  2 
Minn.  224.  Mo.— State  .  Heisserer,  83 
Mo.  692;  State  v.  Cox,  67  Mo.  46.  N. 
Y.— People  V.  Corning,  2  N.  Y,  9,  49 
Am.  Dec.  364.  Tenn. — State  v.  Rey- 
nolds, 4  Havw.  110.  Va. — Com,  v. 
Harrison,  2  "Va.  Cas.  (4  Va.)  202; 
Case  r.  Com.,  1  Va.  Cas.  (3  Va.)  264. 
Eng.— Rex  v.  Reynell,  6  East  315,  102 
Eng.  Reprint  1307;  Rex  r.  Sutton,  5 
B.  &  Ad.  52,  27  E.  C.  L.  32. 
See    generally   the    title,    "Review." 

32.  Md.— State  v.  Boyle,  25  Md. 
509,  519.  Mo. — State  v.  Burgdoerfer, 
107  Mo.  1,  17  S.  W.  646,  14  L.  R.  A. 
846;  State  v.  Heisserer,  83  Mo.  692. 
N.  Y.— People  v.  Eork,  78  N.  Y.  346, 
349;  People  f.  Stone,  9  Wend.  182. 

See   the  title,   "Review." 

33.  See   infra,   this   note   . 

[a]  Audita  Querela. — Thus,  at  com- 
mon law,  an  application  for  the  writ 
of  audita  querela  is  a  waiver  of  the 
writ  of  error.  Brooks  v.  Hunt,  17 
Johns.    CS.    Y.)    484. 

[b]  Motion  for  New  Trial. — ^Undcr 
the  early  common  law  practice,  if  a 
motion  for  a  new  trial  was  overruled, 
no  writ  of  error  could  be  brought,  the 
decision  being  within  the  discretion  of 
the  court.  This  is  the  foundation  for 
the  statement  met  with  in  some  of  the 
cases  that  a  motion  for  a  new  trial  is 
a  waiver  of  the  right  of  review.  Un- 
der modern  practice,  however,  while  it 
is  yet  theoretirally  true  that  a  motion 
for  a  new  trial  is  an  abandonment  of 
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previous  errors,  yet  upon  the  overruling 
of  the  motion  the  errors  may  be  pre- 
served by  excepting  to  the  ruling  upon 
the  grounds  stated  in  the  motion.  See 
Berry  v.  Singer,  10  Ark,  483;  Samuel 
V.  Cravens,  10  Ark,  380;  Culver  v. 
Hitchcock,    19   Wis.   342. 

34.  Ala. — 'Cotton  v.  Wilson,  Minor 
118.  Ind.— Boyd  v.  Crary,  35  Ind.  363; 
Miller  v.  Macklot,  13  Ind.  217;  Clark 
V.  Goodwin,  1  Blackf.  74.  Miss. — 
Barnes  v.  Moody,  5  How.  636.  N.  Y. 
See  Ames  v.  Webbers,  10  Wend.  575; 
Boyd  V.  Weeks,  6  Hill  71.  Eng.— Bad.- 
dely  V.  Shafto,  8  Taunt.  434,  129  Eng. 
Reprint  451;  Camden  v.  Edie,  1  H.  Bl. 
21,  126  Eng.  Reprint  13;  Cates  v.  West, 
2  T.  R.  183,  100  Eng,  Reprint  99;  Tidd's 
Pr.   1172,   1174. 

35.  Erwin  v.  Lowry,  7  How.  (U.  S.) 
172,  12  L.  ed.  655.  See  also  2  Stand- 
ard  Proc.   208. 

36.  U.  S.— Deneale  v.  Stump,  8  Pet. 
526,  8  L.  ed.  1032.  Fla.— Cornell  v. 
Franklin,  40  Fla.  149,  23  So.  589,  74 
Am.  St.  Rep.  131;  State  v.  Canfield, 
40  Fla.  36,  23  So.  591,  42  L.  R.  A.  72. 
111. — Wuerzburger  v.  Wuerzburger,  221 
III.  277,  77  N.  E.  419,  5  Ann.  Cas.  628; 
Robinson  v.  Magarity,  28  111.  423.  Ky. 
Russell  V.  Hart  &  Co.,  Sneed  308.  N. 
J.— Black  v.  Kirgan,  15  N.  J.  L.  45,  28 
Am.    Dec.    394. 

[a]  A  stockholder  (1)  cannot  in  his 
own  name  prosecute  a  writ  of  error  to 
reverse  a  judgment  against  the  cor- 
poration (White  Brass  Castings  Co.  V. 
Union  Metal  Mfg.  Co.,  232  111.  165,  83 
N.  E.  540,  122  Am.  St.  Rep.  63),  yet, 
(2)  where  judgment  against  a  corpora- 
tion has  been  satisfied  out  of  the  es- 
tate  of   one  of  its  stockholders,  he  is 
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it  is  not  a  fatal  defect  that  the  parties  are  not  described,  as  plaintiffs 
and  defendants  as  they  stood  in  the  court  below,"  or  las  plaintiff  in 
error  and  defendant  in  error  in  the  writ,^^  yet  all  the  names  must  be 
set  forth,  such  a  designation  as  "and  others,"  follo^\ang  an  individual 
name,  not  being  sufficient. ^^  Wlien  the  Avrit  is  sued  out  b.y  one  in 
privity,  the  capacity  in  which  such  privy  sues  must  be  showTi." 

B.  Defendants  in  Error.  —  A  ^\Tit  of  error  lies  only  against 
parties  or  privies  to  the  judgnijent  in  the  lower  court.*^ 

C.  Joinder  of  Parties.  —  All  the  plaintiffs  or  defendants  in  the 
original  suit  who  are  alive  must,  at  common  law,  join  in  the  writ  of 
error.*-  Consequently,  if  proceedings  in  error  are  instituted  to  re- 
view a  joint  judgment,  all  the  parties  against  whom  such  judgment 
was  rendered  must  be  joined  as  plaintiffs  in  error,*^  and  all  parties  in 


a  privy  in  law  to  the  judgment,  and 
may  bring  a  writ  of  error  in  his  own 
name  to  reverse  it,  without  joining 
the  other  stockholders.  Merrill  v.  Suf- 
folk Bank,  31  Me.  .57,  50  Am.  Dec. 
649.      See   o    Standard   Proc.   676. 

37.  Mussina  v.  Cavazos,  6  "Wall.  (U. 
S.)   355,  18  L.  ed.  810. 

38.  See  infra,  this  note. 

[a]  Where  it  clearly  appears  from 
the  bill  of  exceptions  who  the  parties 
to  the  case  were,  there  is  no  merit  in 
a  motion  to  dismiss  a  writ  of  error  on 
the  ground  that  "no  one  is  named 
therein  as  plaintiff  in  error  and  no  one 
is  named  therein  as  defendant  in  er- 
ror." Gulf  Line  Ry.  Co.  v.  Way,  137 
Ga.  109,  72  S.  E.  917. 

39.  Deneale  v.  Stump,  8  Pet.  (U. 
S.)  526,  8  L.  ed.  10."]2. 

40.  Black  V.  Kirgan,  15  N.  J.  L.  45, 
28  Am.  Doc.  394;  Roundtroe  v.  Stone, 
81  Tex.  299,  16  S.  W.  1035;  Thomas  v. 
Jones,  10  Tox.  52. 

\a]  Where  the  writ  of  error  (1)  Is 
not  prosecuted  by  the  party  on  the  re- 
cord, but  l)y  the  heir  or  otlior  repre- 
sentative, or  person  entitled  tn  it,  by 
privity  of  estate  or  interest,  the  char- 
acter in  which  he  .'iues  mTist  appear 
on  the  writ.  Black  v.  Kirgan,  15  N. 
J.  L.  45,  28  Am.  Dec.  394.  However, 
(-)  if  heir,  he  need  not  in  all  cases 
show  how  ho  is  heix.  William  r. 
r.%\-A'n,  2  Wms.  Saund.  46,  note,  85 
Eng.    Reprint   620. 

41.  XJ.  S.— Payne  v.  Nile."?,  20  TTow. 
210,  1.5  L.  ed.  895;  Davenport  r. 
Fletcher,  16  TTow.  142,  14  T..  ed.  870. 
Ala. — Campbell  v.  TiOngworth,  3  Stew. 
&  P.  343;  Roberts  r.  Tnvlor,  4  Port. 
421.  Ky.— Mnsters,  Murphv  &  Rey- 
nolds r.  Martin's  Heirs,  3  B."  Men.  176. 


42.  Wuerzburger  v.  Wuerzburger, 
221  HI.  277,  77  N.  E.  419,  5  Ann.  Gas. 
628;  Overstreet  v.  Trainer,  24  Miss. 
484. 

43.  U.  S.— Estis  V.  Trabue,  128  U. 
S.  225,  9  Sup.  Ct.  58,  32  L.  ed.  437; 
Feibelman  v.  Packard,  108  U.  S.  14,  1 
Sup.  Ct.  138,  27  L.  ed.  634;  Simpson 
V.  Greeley,  20  Wall.  152,  22  L.  ed.  338; 
Masterson  v.  Herndon,  10  Wall.  416, 
19  L.  ed.  953.  Ala.— Moore  v.  Mc- 
Guire,  26  Ala.  461;  Savage  v.  Walsh, 
24  Ala.  293.  Ark.— Bank  of  State  v. 
Kerby,  9  Ark.  34o;  Miller  v.  Heard  & 
Co.,  6  Ark.  73.  Conn. — Gaylord  v. 
Payne,  4  Conn.  190;  Phelps  i;.  Ells- 
wortb,  3  Day.  144.  Del.— Whitaker  v. 
Parker,  2  Har.  413.  Fla.— Standley  v. 
E.  S.  Jaffray  &  Co.,  13  Fla.  596.  Ga.— 
Carey  v.  Giles,  10  Ga.  1;  Harrington 
V.  Roberts,  7  Ga.  510.  111.— Wuerz- 
burger V.  Wuerzburger,  221  111.  277,  77 
N.  E.  419,  5  Ann.  Cas.  628;  Robinson 
r.  Magarity,  28  111.  423.  Ky.— Castle- 
man  V.  Homes,  7  T.  B.  Mon.  591;  Camp- 
bell r.  Johnston,  4  Dana  177.  Mich.— 
Mills  V.  Bunco,  26  Mich.  101.  Miss.— 
Hoggatt  V.  Ferrall,  41  Miss.  642;  Wliit- 
worth  V.  Carter,  41  Miss.  639.  Neb. — 
Ilendrickson  r.  Sullivan,  28  Nob.  790, 
44  N.  W.  1135;  Wolf  v.  Murpliy,  21 
Neb.  472,  32  N.  W.  303.  N.  H.— Whit- 
more  V.  Delano,  6  N.  H.  543.  N.  Y. — 
Jaqueth  r.  .Tackson,  17  Wend.  434;  Ar- 
nold V.  8andford,  14  Johns.  417.  Ohio. 
Jones  j;.  Marsh,  30  Ohio  St.  20;  Smet- 
ters  v.  Rainov,  14  Ohio  St.  287.  Pa.— 
T'^ttorall  r.  T^oyd,  6  Serg.  &  R.  315. 
Tenn.— Patterson  r.  Bntterworth,  4 
Yorg.  158;  TlnfT  r.  Miller,  2  Swan.  8.5. 
Tex.— Barnard  r.  Tarloton,  57  Tex.  402; 
Tliompson,  MnrrJH  &  Co.  v.  Pino,  55 
Tex.  427.     Wis.— Doty  v.  Strong,  1  Pin. 
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uhoso  favor  the  jiulfmiont  was  rcndorod  slinuld  ho  mado  defendants  in 
error."  In  other  words,  all  parties  who  would  he  aifeeted  hy  the 
reversal  or  iiioditication  of  the  jiidgment  must  he  made  defendants  in 
error/-'  However,  one  named  as  a  defendant  in  the  lower  court  hut 
never  served  with  proeess,  should  not  he  made  a  defendant  in  error,*^ 
and  merely  formal  parties,'"  ami  an  unnecessary  and  improper  party 
in  the  lower  court,  need  not  be  joined.'^ 

D.  Summons  and  Sen-erance.  —  One  joint  party  helow  cannot,  at 
common  law,  sue  out  a  writ  of  error  alone.*^  It  is  permissible,  how- 
ever, for  the  plaintiff  in  error  to  join  his  coplaintiffs  or  codefendants 
in  a  vTit  of  error  without  their  consent.""  If  the  parties  whose  names 
are  thus  used  refuse  to  appear  and  assign  errors,  they  must,  by  the 
common  law  practice,  be  summoned  and  severed.  After  the  severance, 
made  by  order  of  the  court,  the  party  or  parties  desiring  to  maintain 
the  writ  may  proceed  alone."    In  most  jurisdictions,  however,  at  the 


165.  Eng. — Knox  t\  Costello,  3  Burr. 
17S9,  97  Enp.  Reprint  1100;  Jaques  V. 
Cesar,  2  "Wins.  Saund.  97,  101a,  85  Eng. 
Eeprint  773;  Riulflock's  Case,  6  Co. 
25a,  77  Eng.  Eeprint  291. 

[a]  The  reasons  for  this  rule  are 
that  the  writ  must  agree  with  the  re- 
cord, and  that  if  one  of  a  number  of 
plaintiffs,  or  one  of  a  number  of  de- 
fendants, who  have  not  distinct  and 
several  interests  should  be  permitted 
to  bring  a  writ  of  error,  every  one 
might  do  the  same,  and  such  a  prac- 
tice would  tend  to  multiply  suits. 
Wuerzburger  v.  Wuerzburgcr,  221  111. 
277,  77  X.  E.  419,  5  Ann.  Cas.  628.  To 
the  same  effect,  see  the  following 
cases:     Ark. — Bank  of  State  v.  Kerby, 

9  Ark.  .345;  Borden  v.  State,  8  Ark. 
399.  Miss. — Whitworth  v.  Carter,  41 
^liss.  639;  Hoggatt  r.  Ferrall,  41  Miss. 
642.  Ohio. — Smetters  v.  Eainey,  13 
Ohio  St.  568.     Pa.— Fotterall  v.  Floyd, 

6  Serg.  •&  E.  315.  Tex.— Burleson  v. 
Henderson,  4  Tex.  49.  Wis. — Doty  v. 
Strong,  1  Pin.  165.  Eng. — Knox  v. 
Costello,  3  Burr.  1789,  1792,  97  Eng. 
Eeprint  1100;  Hacket  v.  Heme,  Carth. 
7,  90  Eng.  Eeprint  610,  2  Tidd's  Pr. 
1135;  .Taques  r.  Cesar,  2  Wms.  Saund. 
97,  101,  note,  85  Eng.  Eeprint  773. 

44.  Ala. — Caller  v.  Brittain,  Minor 
27.  Ark.— Rank  of  State  v.  Kerby,  9 
Ark.  345.     Ga. — Harrington  v.  Eoberts, 

7  Ga.  510.     lU. — State  Bank  v.  Wilson, 

8  111.    "^9.     Mass. — Porter  v.   Eummery, 

10  Mass.  64.  Tex. — Cates  i>.  Sparkman, 
66  Tex.  155,  18  S.  W.  446;  Summer- 
lin  V.  Eeoves,  29  Tex.  85;  Johnson  f. 
Eobeson,  27  Tex.  526. 
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45.  Wuerzburger  v.  Wuerzburger, 
221  111.  277,  77  N.  E.  419,  5  Ann.  Cas. 
628. 

46.  Hines  v.  McLellan,  117  Ga.  845, 
45  S.  E.  279. 

47.  Ala. — Craig  v.  Carswell's  Exr., 
4  Stew.  &  P.  267.  Fla.— Loring  v. 
Wittich,  16  Fla.  323.  111.— Baker  V. 
Backus,  32  111.  79.  Eng.— Parker  r. 
Lawrence,  Hob.  70,  80  Eng.  Eeprint 
219. 

48.  Culver  v.  Mullally,  94  Ga.  644, 
21  S.  E.  895;  Albuquerque  V.  Zeiger,  5 
N,  M.  518,  25  Pac.  787. 

49.  See    supra,   VI,   C. 

50.  U.  S. — Mastcrson  v.  Herndon,  10 
Wall.  416,  19  L.  ed.  953;  Todd  f.  Dan- 
iel, 16  Pet.  521,  10  L.  ed.  1054.  Ala. 
Duncan  v.  Hargrove,  22  Ala.  150;  Por- 
tis  V.  Creagh,  4  I'ort.  332.  HI.— Wuerz- 
burger V.  Wuerzburger,  221  111.  277,  77 
N.  E.  419,  5  Ann.  Cas.  628;  Christy  v. 
Marmon,  163  111.  225,  45  N.  E.  150. 
Miss. — Whitworth  v.  Carter,  41  Miss. 
(139;  Hoggatt  v.  Ferrall,  41  Miss.  642. 
N.  H.— Whitmore  v.  Delano,  6  N.  H. 
543,  547. 

51.  U.  S.— United  States  v.  Knox, 
128  U.  S.  230,  9  Sup.  Ct.  63,  32  L.  ed. 
465,  24  Ct.  CI.  524.  Ala.— Knox's  Dis- 
tributees V.  Steele,  18  Ala.  815,  54  Am. 
Dec.  181;  Webster  v.  Yancy,  Minor 
183;  Jameson  v.  Colburn,  1  Stew.  &  P. 
253.  Ga. — Hargraves  v.  Lewis,  7  Ga. 
110.  111. — Wuerzburper  v.  Wuerzbur- 
ger, 221  HI.  277,  77  N.  E.  419,  5  Ann. 
Cas.  628;  Scott  v.  Great  Western  Coal 
&  Coke  Co.,  220  HI.  42,  77  N.  E.  122; 
Granat  v.  Kruse,  213  111.  328,  72  N.  E. 
744;    Mclntvre  v,  Sholty,   139   111.   171, 
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present  time,  the  remedy  of  summons  and  severance  has  fallen  into 
disuse,  it  being  sufficient  that  the  record  shows  that  a  co-party  has 
been  notified  in  writing  of  the  intention  to  prosecute  a  writ  of  error, 
and  that  such  party  has  failed  to  appear,  or  has  refused  to  join." 

E.  Separate  Judgments.  —  If  there  are  separate  judgments,  or  if 
a  judgment  is  several  in  its  nature,  no  joinder  is  required  since  a  sep- 
arate or  several  writ  of  error  lies.^^ 

F.  ]\Iarriage  of  Woman.  —  At  common  law,  the  marriage  of  a 
feme  sole  who  was  a  party  to  the  action  below  abates  a  writ  of  error.^* 
Where,  however,  her  marriage  t<akes  place  after  the  writ  has  been  sued 
out  the  proceedings  will  not  be  abated.^^  In  case  a  married  woman 
desires  to  have  a  judgment  against  her,  prior  to  her  marriage,  re- 
viewed, the  husband  must,  at  common  law,  be  joined  as  a  plaintiff  in 


29  N.  E.  43.  Ky. — Watson  v.  Whaley, 
2  Bibb.  392.  Md.— Oldenburg  v.  Dor- 
sey,  102  Md.  172,  62  Atl.  576;  Mottu 
t\  Primrose,  23  Md.  482.  Miss.— 
Flournoy  f.  Burke,  4  How.  337;  Hen- 
derson V.  Wilson,  4  Smed.  &  M.  732. 
N.  H.— Whitmore  V.  Delano,  6  N.  H. 
543.  N.  J.— Black  v.  Kirgan,  15  N.  J. 
L.  45,  28  Am.  Dec.  394.  N.  Y.— Brad- 
shaw  V.  Callaghan,  8  Johns.  558.  Pa. 
Fotterall  v.  Floyd,  6  Serg.  &  R.  315, 
321.  Tenn. — Patterson  r.  Butterworth, 
4  Yerg.  158.  Eng. — Shepherd  v.  Or- 
chard, 6  Mod.  40,  87  Eng.  Reprint  803; 
The  Lord  Cromwell  &  Andrews,  Yelv. 
3,  80   Eng.  Reprint  3. 

52,  U.  S.— Estis  V.  Trabue,  128  U. 
S.  225,  230,  9  Sup.  Ct.  .5.S,  32  L.  ed 
437;  O'Dowd  v.  Russell,  14  Wall.  402, 
20  L.  ed.  857;  Masterson  v.  Herndon, 
10  Wall.  416,  19  L.  ed.  953;  Johnson 
V.  Trust  Co.  of  America,  104  Fed.  174, 
43  C.  0.  A.  458.  Ala.— Sellers  v. 
Smith,  143  Ala.  566,  .39  So.  356.  Fla. 
Knipht   r.   Weiskopf,   20   Fla.   140. 

[a]  The  Remedy  of  Summons  and 
Severance. — Tn  Mastorann  r.  llorndon, 
10  Wall.  (U.  R.)  416,  19  L.  ed.  953,  the 
court  savs:  "In  the  casn  of  Williams 
r.  Bank"  of  the  TTnitod  States,  (11 
Wheat.  \V.  S.]  414),  the  court  snys 
that  where  one  of  the  parties  refuses 
to  join  in  a  writ  of  error,  it  is  worthy 
of  consideration  whether  the  other 
may  not  have  remedy  by  summons  and 
BPverance;  and  in  the  case  of  Todd  i". 
Dnniel.  (16  Pet.  \V.  R.l  521),  it  Is 
said  distinctly  that  such  is  the  proper 
course.  This  remedy  is  one  which  has 
fallen  into  disuse  in  modern  practice, 
and  is  unfamiliar  to  Hie  profession; 
but  it  was,  as  wo  find  from  an  exami- 
nation of  the  books,  allowed  generally, 


when  more  than  one  person  was  in- 
terested jointly  in  a  cause  of  action 
or  other  proceeding,  and  one  of  them 
refused  to  participate  in  the  legal  as- 
sertion of  the  joint  rights  involved 
in  the  matter.  In  such  case  the  other 
party  issued  a  writ  of  summons,  by 
which  the  one  who  refused  to  proceed 
was  brought  before  the  court,  and  if 
he  still  refused,  an  order  or  judgment 
of  severance  was  made  by  the  court, 
whereby  the  party  who  wished  to  do 
so  could  sue  alone.  One  of  the  effects 
of  this  judgment  of  severance  was  to 
bar  the  party  who  refused  to  proceed, 
from  prosecuting  the  same  right  in 
another  action,  as  the  defendant  could 
not  be  harrassed  by  two  separate  ac- 
tions on  a  joint  obligation,  or  on  ac- 
count of  the  same  cause  of  action,  it 
being  joint  in  its  nature.  This  rem- 
edy was  applied  to  cases  of  writs  of 
error  when  one  of  the  plaintiffs  re- 
fused to  join  in  assigning  errors,  and 
in  principle  is  no  doubt  as  ajiplicable 
to  cases  where  there  is  a  refusal  to 
join  in  obtaining  a  writ  or  error  or 
in  an  appeal." 

53.  m.— Mnlaer  7-.  Dnmrnn,  31  111. 
A  pp.  572.  Ky.— Wells  r.  Wells,  4  T. 
B.  Mon.  152,  16  Am.  Dec.  150.  Mlss. 
Coffee  r.  Planters'  Bank,  11  Snied.  & 
M.  458,  49  Am.   Dec.   68. 

54.  MToul  r.  LeKamp's  Admx.,  2 
Wheat.  (IT.  S.)  Ill,  4  L.  ed.  197;  Jen- 
kins V.  Bates,  2  Str.  1015,  93  Kng.  Re- 
print  1003.     See  2  Standard  Proc.  227. 

Husband  ajid  wife  as  parties  to  ap- 
peal or  writ  of  error,  poo  11  Standard 
Proc.  814;   8  Standard  Proc.  639. 

55.  TJnited  States  Mut.  Ace.  Assn. 
V.   Wcller,   30   Fia.   210,   11    So.   786. 
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;MT(ir.  tlio  writ  being:  sued  o\it  in  the  naiivs  of  both.''"  Tlio  nilo  is  the 
same,  likewise,  where  the  jiuljiment  against  her  was  obtained  during 
her  niarriage.""  ^Moreover,  in  general,  where  hnsband  and  wife  are 
parties  to  the  proceedings  below,  they  should  be  joined  also  in  tho 
appellate  proceedings-^^ 

G.  Death  of  Party.  —  A  plaintiff  in  error  must  be  a  living  per- 
son,'-' and  if  the  death  occurs  before  the  suing  out  of  the  writ,  the 
application  iinist  be  made  by  the  proper  person  in  privity  with  tho 
deceased.""  li"  the  death  of  the  plaintiff  in  error  takes  place  after  the 
application  for  the  writ  but  before  the  assignment  of  errors,  the  pro- 
ceedings are  abated,"  but  death  occurring  after  errors  assigned  does 

56.  ITaines  v.  Carliss,  4  Mass.  C59. 

57.  Ala.— MoPhail  V.  Mosely,  14 
Ala.  740.  N.  H. — Knox  v.  Knox,  12  N. 
H.  352;  Wbitmore  v.  Delano,  6  N.  H. 
543.  Tenn. — Garrett  v.  Cocke,  8  Baxt. 
274. 

58.  McPhail  t\  Mosely,  U  Ala.  740; 
Whitmore  r.  Delano,  6  N.  H.  543.  Com- 
pare 2  Standard  Proe.  227;  11  Stand- 
ard Proc.  815. 

[a]  Federal  Practice. — In  the  case 
of  jNIarchand  r.  Livandais,  127  U.  S. 
775,  8  Sup.  Ct.  13S9,  32  L.  ed.  324,  the 
court  said:  "A  motion  is  made  to  dis- 
miss this  cause  because  Charles  La- 
fitte,  the  husband  of  the  defendant  in 
error,  is  not  named  in  the  writ  of  er- 
ror as  a  party  to  the  proceedings.  The 
judgment  was  in  favor  of  his  wife, 
Josephine,  and  he  was  a  party  author- 
izing her  in  the  suit  below,  according 
to  the  forma  of  the  Louisiana  law, 
whifh  require  that  the  husband  must 
be  joined  with  the  wife  when  she  sues, 
whether  he  has  any  interest  or  not; 
and  the  plaintiff  in  error  has  served  a 
citation  on  Lafitte,  although  he  was 
not  named  in  the  writ  of  error.  It  may 
be  doubtful  whether  Lafitte  is  a  nec- 
essary party  in  this  court,  seeing  ho 
was  not  a  "party  to  the  judgment.  If 
for  conformity's  sake  he  ought  to  have 
been  brought  here  to  aid  his  wife  in 
the  writ  of  error,  the  citation  to  him 
is  sufficient  for  that  purpose.  The  mo- 
tion to  dismiss  the  case  is  overruled." 


fbl  Effect  of  Statutes.— The  stat- 
utes have  changed,  in  many  states,  the 
common-law  rules  relating  to  the  ca- 
pacity of  married  women  to  sue  and 
be  sued.  "Where,  in  such  a  ease,  the 
wife  may  be  sued  alone,  the  husband 
need  not  be  made  a  party  in  the  ap- 
pellate proeeedings.  See  Barnett  v. 
Marks.     71     111.     App.     673.      See    11 
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Standard   Proc.   815;   2   Standard  Proc. 
227. 

59.  Ga. — Rogers  v.  Smith,  63  Ga. 
172;  Neves  v.  Scott,  15  Ga.  510.  Md. 
Ilarryman  v.  Harryman,  49  Md.  67. 
Ohio. — Kennard  v.  Kennard,  35  Ohio 
St.  660.  Va.— Booth  v.  Dotson,  93  Va. 
233,  24  S.  E.  935. 

[a]  No  writ  of  error  can  in  any 
case  be  sued  by  a  third  person,  while 
the  original  parties  to  the  record  are 
alive,  except  such  writ  is  expressly 
given  by  statute,  as  in  the  case  of  a 
reversioner  or  remainder  man,  after  a 
recovery  against  the  tenant  for  life. 
Black  V.  Kirgan,  15  N.  J.  L.  45,  28  Am. 
Dec.  394,  citing  William  v.  Gwyn,  2 
Wms.  Saund.  45,  n,  6,  85  Eng.  Reprint 
620. 

60.  Bettis'  Admr.  v.  Taylor,  6  Port. 
(Ala.)  333;  Ileadon  v.  Turner,  6  Ala. 
60;  Cisna's  Admr.  v.  Beach,  15  Ohio 
300,  45  Am.  Dec.  576.  See  2  Standard 
Proc.  229,   et  seq. 

fa]  In  the  case  of  the  death  of  a 
non-resident  defendant  against  whom 
judgment  has  been  rendered,  his  death 
may  be  suggested  and  the  action  re- 
vived in  the  name  of  his  executor,  and 
a  writ  of  error  may  be  sued  out  by 
the  executor  regardless  of  whether  the 
decedent  left  any  property  in  the  state 
to  be  administered.  Hubbell  v.  Blandy, 
87  Mich.  209,  49  X.  W.  502,  24  Am.  St. 
Rep.  154;  In  re  McCarty,  81  Mich.  460, 
45  N.  W.  996. 

fbl  Under  the  English  common  law, 
a  writ  of  error  in  criminal  cases  might 
be  brought  by  the  party  himself,  or, 
after  his  death,  by  his  heir  or  executor, 
to  reverse  an  attainder  of  treason  or 
felony,  but  by  no  other  person.  Marsh 'a 
Case,  Cro.  Eliz.  225,  273;  Foxley's  Case, 
3  Co.  109,  Co.  Litt.  13  (note  1),  2 
Hawk.  P.  C.  c.  50,  §  11. 

61.  TJ.    S.— Green    v.    Watkins,    6 


WEIT  OF  ERROE 


629 


not  effect  an  abatement.®-  The  death  of  a  sole  defendant  in  error  does 
not  abate  the  writ,  regardless  of  whether  such  death  took  place  before 
or  after  the  assignment  of  errors.®^  In  ease  of  the  death  of  a  joint 
plaintiff  in  error  before  assignment  of  errors,  no  abatement  is  caused,*'^ 
and  the  death  of  a  joint  defendant  in  error  does  not  abate  the  writ.*^' 
H.     InsaJs^ity  of  Defend ajs^t.  —  The  insanity  of  a  defendant  does 


Wheat.  260,  5  L.  ed.  256.  Ala.— Gregg 
V.  Bethea,  6  Port.  9;  English  v.  An- 
drews, 4  Port.  319.  Ky.— Lillard  v. 
Fields,  7  J.  J.  Marsh.  148.  Pa,— UI- 
shafer  v.  Stewart,  71  Pa.  170;  Boas  v. 
Heister,  3  Serg.  &  K.  271.  Tenn.— 
Sappington  v.  Phillips'  Exrs.,  1  Yerg. 
105.  Va.— Booth  V.  Dotson,  93  Va.  233, 
24  S.  E.  935.  Eng. — Penoyer  v.  Brace, 
1  Ld.  Eaym.  244,  91  Eng.  Eeprint  1059. 

[a]  In  personal  actions  if  the  plain- 
tiff in  error  dies  before  assignment  of 
error,  it  is  said  that  by  the  course  of 
proceedings  at  common  law,  the  writ 
abates;  but  if  after  assignment  of  er- 
rors, it  is  otherwise.  In  this  latter 
case,  the  defendant  may  join  in  error, 
and  proceed  to  get  the  judgment  af- 
firmed, if  not  erroneous  and  he  may 
then  revive  it  against  the  representa- 
tives of  the  plaintiff.  But  in  no  case 
does  a  writ  of  error  in  personal  ac- 
tions abate  by  the  death  of  the  de- 
fendant in  error,  whether  it  happen  be- 
fore or  after  errors  assigned.  If  it 
happen  before,  and  the  plaintiff  will 
not  assign  errors,  the  representatives 
of  the  defendant  may  have  a  scire  fa- 
cias qiiare  executio  non,  in  order  to 
compel  him;  if  it  happen  after,  they 
must  proceed  as  if  the  defendants  were 
living,  till  judgment  be  affirmed,  and 
then  revive  by  scire  facias.  Green  v. 
Watkins,  6  Wheat.  (U.  S.)  260,  5  L.  ed. 
256. 

[b]  In  respect  to  real  actions,  there 
is  no  doubt  that  the  heir  or  privy  in 
estate,  who  is  injured  by  an  erroneous 
judgment,  may  prosecute  a  writ  of  er- 
ror to  reverse  it.  And  there  seems  no 
good  reason  why,  in  case  of  the  death 
of  Tiis  ancestor,  pending  proceedings, 
he  may  not  bo  admitted  to  become  a 
party,  or  be  cited  to  become  a  parly, 
to  pursue  or  defend  the  writ,  in  the 
same  manner  as  in  personal  actions. 
Green  t*.  Watkini?,  6  Wheat.  (U.  S.) 
260.  5  L.  ed.  250. 

62.  U.  S.— Green  r.  Watkins,  6 
Wheat.  260,  5  L.  ed.  256.  Del.— Gregg 
r.  Banner.  2  TTarr.  407.  Fla.— TTnifed 
States   Mut.    Ace.    Assn.   f.    Weller,    30 


Fla.  210,  11  So.  7S6.    Ind.— Walpole  v. 
Smith,  4  Blackf.  151. 

63.  U.  S.— Green  v.  Watkins,  6 
Wheat.  260,  5  L.  ed.  256.  Ala.— Pope 
V.  Welsh's  Admr.,  18  Ala.  631;  Cox's 
Admr.  v.  Whitfield,  18  Ala.  738.  Fla. 
United  States  Mut.  Ace.  Assn.  v.  Wel- 
ler, 30  Fla.  210,  11  So.  7S6.  Ky.— 
Marshall  v.  Peck,  1  Dana  609.  Md.— 
Townshend  v.  Townshend,  10  Gill  &  J. 
373.  N.  J.— Ilarwood  f.  Murphy,  13 
N".  J.  L.  193.  Ohio.— Black  v.  Hill,  29 
Ohio  St.  86;  Spurk  v.  Vangundy,  3 
Ohio  307.  Tenn.— Erwin  v.  Foster,  8 
Lea  187.  Eng. — Wicket  v.  Creamer,  1 
Salk.  264,  91  Eng.  Reprint  232;  Brom- 
ley V.  Littleton,  Yelv.  112,  80  Eng.  Ee- 
print 76. 

64.  U.  S.— McNutt  V.  Bland,  2  How. 
9,  11  L.  ed.  159;  McKinney  r.  Carroll, 
12  Pet.  66,  9  L.  ed.  1002.  Ala.— Gregg 
V.  Bethea,  6  Port.  9;  Ferine  v.  Bab- 
cock,  6  Port.  391.  Pa.— Ulshafer  v. 
Steward,  71  Pa.  170.  Tenn.— Huff  v. 
Miller,  2  Swan  85.  Wis.— Doty  v. 
Strong,  1  Pin.  165.  Eng.— Thorpe  v. 
Mattingley,  1  Phil.  200,  41  Eng.  Ee- 
print  608. 

fa]  The  Early  Rule.— Before  the 
statute  8  &  9  Wm.  III.  c.  11.  §  7,  if 
there  had  been  several  plaintiffs  in  er- 
ror, the  death  of  one  of  them  before 
errors  assigned,  would,  it  seems,  have 
abated  the  writ;  but  now  by  the  above 
statute,  which  has  been  holden  to  ap- 
jdy  to  writs  of  error,  the  writ  doe3 
not  abate  by  the  death  of  one  of  tho 
several  plaintiffs  in  error,  if  the  cause 
of  action  survive.  Tidd's  Pr.  2.  1163; 
Howard  r.  Pitt,  1  Salk.  201,  91  Eng. 
Reprint.  230. 

65.  m.— Bostwick  v.  Williams,  40 
111.  113.  Mo.— Maguire  v.  Moore,  lOS 
Mo.  267,  18  S.  W.  897.  Va.— Ciinning- 
ham  r.  Smithson,  12  Leigh  (39  Va.) 
32.  Eng.— Wicket  v.  Creamer,  1  Salk. 
264,  91   Eng.   Eeprint  232. 

[a]  Statutory  Provisions. — Tn  some 
states,  the  iiroccduro  ujion  the  doMth 
of  a  party  is  expressly  covered  by  tho 
statiitp.  For  example,  in  Delaware, 
the    statute    provides    that    a    writ    of 
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not  provent  the  iiinintaining  of  n  writ  of  error  from'  a  decree  aprainst 
him.'"  It  is  not  essential,  moreover,  that  the  same  person  who  repre- 
sented the  insane  party  as  j]:uartlian  ad  litem  in  the  lower  court  should 
appear  as  next  friend  in  a  writ  of  error ,"^ 

I.  Amendments  as  to  Parties. —  As  a  rule,  the  courts  have  dis- 
cretionary power  to  permit  a  writ  of  error  to  be  amended  by  inserting 
therein  the  names  of  necessary  parties  who  have  been  improperly 
omitted  therefrom,  and  to  strike  from  it  the  names  of  parties  who 
have  bee'n  imi)roperly  included.'"'^  However,  applications  for  ainend- 
ing  a  writ  by  brint^nnjj:  in  new  ]>arties  should  be  made  before  the  time 
limited  by  law  for  suing  out  writs  of  error  has  expired.*^" 

VII.  LIES  WHEN.  —  A.  Common-Law  Proceedings.  —  1.  In 
General. — A  writ  of  error,  being  in  its  nature  a  purely  common-law 
remedy,'"  unless  extended  by  statute,  lies  only  to  proceedings  that  are 
according  to  the  course  of  the  common  lawJ^ 


error  does  not  abate  upon  the  death 
of  a  party,  but  may  be  prosecuted  by, 
or  against,  the  surviving  plaintiff  or 
defendant.  Eev.  Code,  1915,  §  §  4153, 
4157. 

66.  lago  V.  lago,  168  111.  339,  48  N. 
E.  30,  61  Am.  St.  Eep.  120,  39  L.  E. 
A.  115,  divorce  suit.  See  13  Standard 
Proc.  619. 

67.  lago  V.  lago,  168  111.  339,  48  N. 
E.  30,  61  Am.  St.  Eep.  120,  39  L.  E. 
A.  115  (since  the  court  may  appoint 
or  accept  another  person  to  act  in  that 
capacitvj ;  Ames  v.  Ames,  148  111.  321, 
36  N.  E.  110. 

68.  Cornell  v.  Franklin,  40  Fla.  149, 
23  So.  589,  74  Am.  St.  Eep.  131. 

69.  Cornell  v.  Franklin,  40  Fla.  149, 
23  So.  589,  74  Am.  St.  Eep.  131. 

[a]  Regarded  as  New  Writ. — If  one 
against  whom  a  judgment  has  been 
rendered  jointly  with  another  is  not 
joined  as  a  party  plaintiff  in  a  writ 
of  error  sued  out  from  such  judgment 
by  his  codefendant  until  after  the  ex- 
piration of  the  time  limited  for  suing 
out  writs  of  error,  the  amended  writ 
of  error  bringing  him  in  as  a  party 
plaintiff  in  error,  is,  as  to  him,  an  en- 
tirely new  writ,  issued  then,  so  far  as 
he  is  concerned,  for  the  first  time,  and, 
as  to  him,  is  a  writ  of  error  issued  af- 
ter the  lapse  of  time  in  which  the  law 
permits  him  to  sue  it  out.  Cornell  v. 
Franklin,  40  Fla.  149,  23  So.  589,  74 
Am.   St.  Eep.   131. 

70.  See  supra,  II,  A. 

71.  U.  S. — Campbell 
Hempst.  195,  4  Fed.  Caa. 
Ala. — Earle  r.  .Juzan,  7  Ala.  474;   Caw- 
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thorne  v.  Weisinger,  6  Ala.  714.  Ark. 
Gibson  v.  Eogers,  2  Ark.  334.  Colo. — 
Vance's  Heirs  r.  Eockwell,  3  Colo. 
240;  Hadley  v.  Fish,  3  Colo.  51.  Conn. 
Williams  v.  Hartford  &  N.  H.  E.  Co., 
13  Conn.  110.  Del. — Eowland  v.  Hick- 
man, 4  Harr.  478.  111. — Kingsbury  f. 
Sperry,  119  111.  279,  10  N.  E.  8.  Md.— 
Margraff  v.  Cunningham's  Heirs,  57 
Md.  585,  589;  Eayner  v.  State,  52  Md. 
368,  376;  Savage  Mfg.  Co.  ^•.  Owings, 
3  Gill.  497.  Mass. — In  re  Cooke,  15 
Pick.  234;  Smith  v.  Eice,  11  Mass.  507. 
Mich.— Gore  v.  Eay,  69  Mich.  114;  36 
N.  W.  739;  Knorr  v.  Millard,  52  Mich. 
542,  18  N.  W.  349.  Mo.— North  Miss- 
ouri E.  Co.  V.  Parks,  34  Mo.  159.  N. 
H.— Tandy  t\  Eowell,  54  N.  H.  384; 
Kochester  v.  Eoberts,  25  N.  H.  495, 
510;  Huse  v.  Grimes,  2  N.  II.  208.  N. 
J. — Den.  ex  dem.  Eutherford  v.  Fen, 
21  N.  J.  L.  700.  N.  M.— Clancey  v. 
Clancev,  7  N.  M.  405,  37  Pac.  1105,  38 
Pac.  168.  N.  Y.— Matter  of  Negus,  10 
Wend.  34.  Ohio. — Baxter  v.  Columbia, 
16  Ohio  56;  Walpole 's  Lessee  v.  Ink, 
9  Ohio  142.  Pa. — Wetherald  v.  Shupe, 
109  Pa.  .389,  2  Atl.  220;  Pennsylvania 
Pulp  &  P.  Co.  V.  Stoughton,  106  Pa. 
458;  Aurentz  r.  Porter,  48  Pa.  335. 
Tenn.— Bob  v.  State,  2  Yerg.  173.  Vt. 
Stiles  V.  Windsor,  45  Vt.  520;  Courser 
r.  Vermont  Cent.  E.  Co.,  25  Vt.  476. 
W.  Va. — Morgan  r.  Ohio  Eiver  E.  Co., 
39  W.  Va.  17,  19  S.  E.  588;  Eidgway 
V.  Hinton,  25  W.  Va.  554.  Wis.— But- 
trick  V.  Eoy,  72  Wis.  164,  39  N.  W. 
345;  Crocker  7-.  State,  60  Wis.  553,  19 
N.  W.  435.  Wyo.— Wilson  v.  Ter.,  1 
Wyo.  114.     Eng. — Eex  v.  West  Eiding 
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2.  Civil  and  Criminal  Proceedings.  —  The  remedy  of  writ  of  error 
applies,  at  common  law,  to  both  civil  and  criminal  proceedings.^^ 

'3.  Coiu-ts  of  Record.  —  A  writ  of  error  lies  where  a  party  is  ag- 
grieved by  any  error  in  the  foundation,  proceeding,  judgment,  or  exe- 
cution of  a  suit  in  a  court  of  record,"  and,  unless  extended  by  statute, 
it  is  only  to  courts  of  record  that  the  wTit  lies.^*  Under  the  old  com- 
mon-law practice,  in  order  to  amend  errors  in  a  court  not  of  record,  a 
writ  of  false  judgment  was  the  proper  remedy,"  but,  in  modern 
times,  appeal  is  the  usual  statutory  remedy  to  review  the  proceedings 
of  such  eourts.'^*^ 

B.  Equity.  —  In  suits  in  equity,  unless  other^^^se  provided  by  stat- 
ute," writs  of  error  are  not  applicable,  appeal  being  the  proper  pro- 
cedure.'^^ 


of  Yorkshire,  7  T.  E.  377,  101  Eng.  Re- 
print 1029;  Groenvelt  v.  Burwell,  1 
Salk.  263,  91  Eng.  Reprint  2S1,  C'arth. 
492,  90  Eng.  Reprint  883;  Jaques  v. 
Cesar,  2  Wms.  Saund.  97,  100,  note  (1) 
85  Eng.  Reprint  773. 

72.  U.  S. — De  Lemos  v.  United 
States,  107  Fed.  121,  46  C.  C.  A.  196. 
111.— Haines  v.  People,  97  111.  161;  Her- 
tel  V.  People,  74  111.  App.  304.  Mo.— 
State  V.  Thayer,  158  Mo.  36,  58  S.  W. 
12.  N.  M.— Borrego  v.  Territory,  8  N. 
M.  446,  46  Pac.  349.  Pa.— Com.  v. 
Beaumont,   4   Rawle   3G6. 

[a]  England. — Under  the  former 
English  practice,  a  writ  of  error  lay, 
in  criminal  cases,  from  all  inferior 
courts  of  record  to  the  King's  Bench 
Division  of  the  High  Court  of  Justice; 
from  thence,  for  an  error  of  law  ap- 
parent upon  the  face  of  the  record 
only,  to  the  court  of  appeal;  and  from 
thence,  for  the  same  matters,  to  tne 
House  of  Lords.  Crown  OflTice  Rules, 
1900  (Rule  173);  .Tud.  Act.  1873,  §  47; 
App.  .Turis.  Act.  1870,  §  10;  Steph.  Com. 
on  Laws  of  Kng.,   Vol.  IV,  400. 

[b]  Express  Statutes. — In  some 
states  it  is  expressly  ])rovidcd  by  stat- 
ute that  writs  of  error  in  criminal 
cases  may  issue,  and  the  proceedings 
thereon  shall  be  the  same  as  in  civil 
cases.  See  State  v.  Palacheck,  101 
Wis.  427,  77  N.  W.  708. 

73.  Co.  Litt.  288b;  Tidd's  Pr.,  Vol. 
2,   1134. 

74.  Ala. — Cawthorne  v.  Weisinger, 
6  Ala.  714.  Ark. — Gibson  r.  Rogers,  2 
Ark.  334.  Cal.— Kx  parte  Thistloton, 
52  Cal.  220.  Del.— Rowland  r.  Hick- 
man, 4  TIarr.  478.  Md. — MargrafT  v. 
Cunningham's  Heirs,  57  Md.  585,  589; 
Warfield  t*.  Latrobe,   46   Md.   123,  130; 


Savage  Mfg.  Co.  v.  Owings,  3  Gill. 
497.  Mass. — Smith  v.  Rice,  11  Mass. 
507;  Com.  v.  Ellis,  11  Mass.  462.  N. 
H.— Huse  v.  Grimes,  2  N.  H.  208.  N. 
Y.— Matter  of  Negus,  10  W-end.  34. 

75.  Co.  Litt.  2SSb,  3  Bkl.  Com.  406; 
Tidd's  Pr.  Vol.  2,   1134. 

76.  See  2  Standard  Proc.  152  and 
the  title,  "Justices  of  the  Peace." 

77.  Colo. — Vance's  Heirs  v.  Rock- 
well, 3  Colo.  240.  Minn.— Kern  v. 
Chalfant,  7  Minn.  487.  N.  M.— Parish 
V.  New  Mexico  Min.  Co.,  5  N.  M.  234, 
21  Pac.  82.  Wash. — Mann  v.  Young, 
1   Wash.  Ter.  454. 

78.  U.  S.— Hayes  r.  Fischer,  102  U. 
S.  121,  26  L.  ed.  95;  Brewster  r.  Wake- 
field, 22  How.  118,  16  L.  ed.  301;  Mc- 
Collum  V.  Eager,  2  How.  61,  11  L.  ed. 
179;  Stevens  v.  Clark,  62  Fed.  321,  10 
C.  C.  A.  379;  Doty  v.  Jewett,  19  Fed. 
337.  Ala.— Miller  v.  Goffe,  9  Port. 
265.  Ark. — Colby  ;;.  Lawson,  6  Ark. 
:U)3;  Gibson  v.  Rogers,  2  Ark.  334.  Fla. 
Columbia  v.  Bryson,  13  Fla.  281;  Harris 
r.  Cole,  2  Fla.  400.  Ind.— Cain  v. 
Foote,  8  Blackf.  454.  la.— McDaniel 
v.  Plumbe,  3  G.  Gr.  331;  McPolaiid  r. 
Pitzpatrick,  1  G.  Gr.  543.  Mass.— 
Evans  v.  Hamlin,  104  Mass.  239,  41  N. 
hi.  267;  Smith  v.  Rice,  11  Mass.  507. 
Mo. — North  Missouri  R.  Co.  v.  Green's 
.\dmr.,  34  Mo.  L50;  Anderson,  Thomp- 
son &  Tavlor  V.  Biddle,  9  Mo.  580.  N. 
M.— Kidder  v.  Bennett,  2  N.  M.  37. 
Ohio. — Gilliland  r.  Srllor's  Adinrs.,  2 
Ohio  St.  223.  Pa.— Brown  r,  Parkin- 
son, 56  Pa.  330;  Ilorton  i:  Miller,  44 
Pa.  256;  Springer's  Adnirs.  r.  Springer, 
43  Pa.  518.  Wis.— Farmers'  Fire  Ins. 
Co.  V.  Conrad,  102  Wis.  3H7.  78  N.  W. 
582;  Crocker  v.  State,  60  Wis.  55.3,  19 
N.    W.   435;    Costello   v.    Buch,   25   Wis. 
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C.  Probate  CoirnTs.  —  Probate  courts  are  not.  eon>nion-law  courts 
but  arc  croatcd  by  statute,'"  and  their  proceeclin<;s  are  not  usually 
aeeordinu:  to  the  eourso  of  the  common  law/'^  Consocfuently,  to  the 
proceedings  of  such  courts  -writs  of  error  do  not  lie  by  any  common- 
law  riizht.^^*  althoutrh  by  force  of  statute  such  a  remedy  m^ay  be  in- 
voked." 

D.  Justices  of  the  Peace.  —  At  common  law,  a  justice  of  the 
peace  court  is  not  a  court  of  record  and  no  Avrit  of  error  lies  to  such  a 
court. ®^  Hy  express  provision  of  the  statute,  however,  a  writ  of  error 
may  be  made  applicable  to  the  judgment  of  a  justice's  court.^^ 

E.  City  and  Police  Courts.  —  For  the  reason  previously  stated, 
writs  of  error  do  not  lie  to  city  or  police  courts  in  the  absence  of  stat- 
utory authority.  Some  statutes  provide,  however,  for  their  use  in  case 
of  such  courts.®^ 

F.  Statutory  Proceedings.  —  In  statutory  proceedings  not  ac- 
cording to  the  common  law,  a  writ  of  error  does  not  lie  unless  ex- 
pressly authorized  by  the  statute,®"  and  it  is  not  enough  that  the  pro- 


477;  Howes  v.  Buckingham,  13  Wis. 
442;  Delaplaine  v.  Madison,  7  Wis. 
407. 

[a]  A  decree  in  chancery  cannot  be 
revieweii  on  writ  of  error.  Swift  Fer- 
tilizer Works  V.  Okolona  Cotton.  Oil 
Co.,  1S6  Fed.  158,  108  C.  C.  A.  428. 

79.  North  Missouri  K.  Co.  V.  Parks, 
34  Mo.   1.59. 

80.  Smith  r.  Eice,  11  Mass.  507; 
Xorth  Missouri  R.  Co.  V.  Parks,  34 
Mo.  1.59. 

81.  Mass. — Smith  v.  Eice,  11  Mass. 
507,  512;  Fitzgerald  v.  Com.,  5  Allen 
509.  Mich. — in  re  Erdman's  Estate, 
179  Mich.  567,  146  N.  W.  400;  In  re 
Koenig'9  Estate,  152  Mich.  432,  116 
N.  W.  400;  Cameron  v.  Bentley,  28 
Mich.  520.  Mo. — North  Missouri  E. 
Co.  V.  Parks,  34  Mo.  159.  N.  H.— 
Tandy  v.  Rowcll,  .54  N.  H.  384.  N.  M. 
Clancev  r.  Clancev,  7  N.  M.  405,  37 
Pac.  1105,  38  Pac.  168. 

See  21   Standard  Proc.  665. 

[a]  Missouri. — A  writ  of  error 
does  not  lie  from  the  circuit  court 
to  the  county  court,  or  court  having 
probate  jurisdiction,  with  respect  to 
matters  exclusively  of  a  probate  char- 
acter. The  proper  remedy  is  by  an  ap- 
peal taken  in  accordance  with  the 
statute.  North  Missouri  E.  Co.  v. 
Parks,  34  Mo.  159.  Compare  Gambln 
V.  Hamilton,  7  Mo.  469;  Matson  v. 
Dickerson.    3    Mo.   339. 

82.  TRomas  v.  Waters,  122  111.  App. 
434.     See  21    Standard  Proc.   66.5. 

[a]      Juvenile   Courts. — In   Colorado, 
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writs  of  error,  in  case  of  final  judg- 
ment or  decision  by  any  juvenile  court, 
shall  be  allowed  by  and  prosecuted  in 
the  supreme  court  the  same  as  in  the 
case  of  county  courts.  Eev.  Sts.,  1908  § 
1603.     Compare  12  Standard  Proc.  882. 

83.  Ball  V.  Brigham,  5  Mass.  406; 
Townsend  v.  Tudor,  41  Mich.  263, 
1  N.  W.  1050.  See  the  title,  "Justices 
of  the  Peace." 

84.  Belding  v.  Torrence,  39  Iowa 
516;  Leftwick  r.  Thornton,  18  Iowa  56; 
Miller  v.  O'Neal,  9  Iowa  446;  Griffin 
V.  Moss,  3  Iowa  261. 

[a]  Connecticut. — Writs  of  error 
lie  from  judgments  of  justices  of  the 
peace  to  the  court  of  common  pleas  in 
the  county.     Gen.  Sts.  1918,  §5852. 

85.  See  infra,  this  note  "and  supra, 
VII,  A,  3. 

fa]  In  Illinois,  for  example,  the 
statute  provides  that  the  court  of  ap- 
peals may  issue  writs  of  error  to  city 
courts,  and  imall  criminal  cases,  and  in 
cases  involving  a  franchise  or  freehold, 
or  the  validity  of  a  statute,  the  su- 
preme court  may,  directly,  issue  such  a 
writ  to  city  courts.  Eev.  Sts.,  1913, 
p.  681,  §25. 

fb]  In  the  District  of  Columbia,  a 
writ  of  error  lies  from  the  court  of 
appeals  to  a  police  court.  Code  of 
Law,  D.   C,   1911,   §227. 

86.  111. — Kingsbury  v.  Sperry,  119 
111.  279,  10  N.  E.  8;  Moore  v.  Mavfield, 
47  III.  167.  Pa.— Wetherald  v.  Shupe, 
109  Pa.  389,  2  Atl.  220;  Barnes'  Ap- 
peal, 2  Kulp  59,  2  Penny.  506,  11  W. 
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eeedings  "^ere  held  in  a  court  -svliich  ordinarily  and  primarily  exer- 
cises conmiGn  law  jurisdiction."  However,  if,  on  subsequent  proceed- 
ings, as,  for  example,  in  case  of  an  appeal  to  an  intermediate  court 
n-here  the  case  is  tried  de  novo,  the  proceedings  assume  substantially 
the  nature  of  conuuon  law  proceedings,  a  writ  of  error  will  lie.^^ 
Moreover,  whenever  a  new  court  is  created  by  statute,  and  the  court 
or  judge  exercising  jurisdiction  acts  as  a  court  or  judge  of  record, 
according  to  the  course  of  the  common  law,  a  writ  of  error  lies  on 
their  judgments.®^ 

G,  Summary  Proceedixgs.  —  Summary  proceedings  not  after  the 
course  of  the  common  law  are  not  reviewable  upon  writs  of  error.^° 
However,  such  proceedings  may  upon  appeal  and  a  trial  de  novo  in 
an  intermediate  court,  partake  of  the  character  of  common  laAv  pro- 
ceedings, and,  if  so,  they  maj^  be,  in  turn,  subjected  to  review  by  a 
AATit  of  error.^^ 

H.  Federal  Practice.  —  In  the  federal  courts,  decrees  in  equity 
and  admiralty  are  reviewable  on  appeal,'-*-  but  judgments  m  common- 
law  causes  are  reviewable  on  writs  of  error.^^  The  method,  however, 
of  reviewing  in  the  supreme  court  of  the  United  States  a  final  judg- 
ment or  decree  of  a  state  court  is  by  writ  of  error  only,  except  as  cer- 
tiorari is  permitted,^*  regardless  of  whether  the  proceeding  in  the 
state  court  was  legal  or  equitable  in  its  nature.  However,  in  order  to 
give  the  supreme  court  of  the  United  State?  jurisdiction  to  review  the 


N.  C.  375.     Wis.— Crocker  v.  State,  60 
Wis.   553,   19   X.   W.  435. 

[a]  Contested  Election. — A  proceed- 
ing to  contest  an  election  being  purely 
statutory  is  governed  entirely  by  the 
statute,  and  that  having  provided  for 
reviewing  the  action  of  the  county 
court  by  appeal,  that  remedy  must  be 
pursued,  and  a  writ  of  error  will  not 
lie.     Hall  r.  Thodc,  75  111.  173. 

87.  Ilartz  r.  Wayne  Circ.  Judge, 
164  Mich.  231,  129  N.  W.  25;  Holbrook 
f.  Cook,  5   Mich.  225. 

88.  American  Baptist  Missionary 
Union  v.  Peck,  9  Mich.  445;  Parker 
f.   Copland,   4   Mich.  52S. 

89.  111.— Haines  r.  People,  97  111. 
161.  Mass.— Corn.  r.  KIMh,  11  Mnss. 
462.  Eng.— /fidd's  Pr.,  Vol.  2,  1134; 
flroenvelt  r.  Bnrwpll,  1  Salk.  144,  263, 
91    Kng  Reprint   134,   231. 

90.  Tidd's  Pr.,  Vol.  1134;  Miller  f. 
Rpreeher,  2  Yeates  rPa.)  162;  Lovo  r. 
P.arton,  4  Serg.  &  R.  fPn.)  269;  Co- 
zens r.  Dewees,  "2  Serg.  &  R.  (Pa.)   112. 

91.  Tn  re  Mower's  Appeal.  4H  Mich. 
441,  12  N.  W.  646;  American  Baptist 
Afissionary  Union  r.  Peck.  9  Mich.  445; 
Parker  v.  Copland.  4  Mich.  52^;  Com. 
V.  Beaomont,   4  Kawlc    (Pa.)    360. 


92.  Irvine  c.  The  Ilesper,  122  U.  S, 
256,  7  Sup.  Ct.  1177,  30  L.  ed.  1175; 
Marin  v.   Lalley,   17   Wall.    (U.   S.)    14, 

21  L.   ed.  596;    Brewster   v.  Wakefield, 

22  How.  (U.  S.)  118,  16  L.  ed.  301; 
Swift  Fertilizer  Works  r.  Okolona 
Cotton  Oil  Co.,  1.86  Fed.  158,  108  C.  C. 
A.  428;  The  San  Rafael,  141  Fed.  270, 
72   C.  C.  A.   3H8. 

See  generally,  the  titles,  "Admir- 
alty;"  "United  States  Courts." 

93.  Behn,  Mover  Ac  Co.  r.  Campbell 
&  Go  Tauco,  205  U.  S.  403,  27  Sup.  Ct. 
502,  51  L.  ed.  857;  National  Live  Stock 
Bank  v.  National  Bank  of  Geneseo,  203 
U.  S.  290,  27  Sup.  Ct.  79,  51  L.  ed.  192; 
Ward  v:  Gregory,  7  Pet.  (U.  S.)  633, 
8  L.   ed.  810. 

94.  U.  S.  Comp.  St.,  1916  §1214; 
Act  Sept.  6,  1916,  c.  448,  §2.  See 
Northern  Pac.  R.  Co.  v.  Solum,  247  U. 
S.  477,  38  Sup.  Ct.  5.50,  62  L.  ed.  1221; 
Philadelphia  &  R.  Coal  &  I.  Co.  r.  Gil- 
bert, 245  U.  S.  162,  38  Sup.  Ct.  58,  62 
h.  ed.  221;  Dower  v.  Richards.  151  U. 
S.  058.  660.  14  Sup  Ct.  452.  38  U.  ed. 
305;  Vcrdcn  r..  Coleman.  22  How.  (U. 
S.)  192,  10  L.  ed.  330;  Cohens  r.  Vir- 
ginin.  6  Wheat.  (U.  S.)  264,  410,  5  L. 
cd.  257. 
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doeision  of  a  stato  court,  there  must  have  heen  raised  in  the  state 
court  a  federal  question  within  tlie  terms  embraced  by  the  federal 
statute  providing  for  Such  a  review."' 

T.  To  What  Judgments  OR  Orders. —  1.  Final  Judgment  or  De- 
cision,—  A  writ  of  error  lies  only  after  a  final  jud^niicnt,  or  a  final 
decision  by  whit-li  the  merits  of  the  case  or  the  question  in  issue  have 
been  settled  althoupfh  the  decision  may  not  be  technically  a  judg- 
meut.""  The  judgment  or  decision  must  be,  moreover,  the  decision  of 
a  court ; 'consequently  although,  by  statute,  an  execution  may  issue 


95.  See    the    title,    "United   States 
Courts." 

96.  U.    S.— Bender    v.    Pennsylvania 
Co.,    148    U.    S.    502,    13    Sup.   Ct.    640, 
37  L.  ed.  537;  Joy  v.  Adelbert  College, 
146   U.   S.   355,   13   Sup.   Ct.    186,   36   L. 
ed.  1003;   Chicago,  etc.,  R.  Co.  v.  Rob- 
erts,  141   U.    S.   690;    Heckers   v.   Fow- 
ler, 2  Wall.  123,  17  L.  ed.  759;  York  & 
C.   R.   Co.  V.   Myers,    18   How.   246,    15 
L.  ed.  380.     Ala.— Hamilton  v.  Gwynn, 
24     Ala.    515;     Shadden     r.     Sterling's 
Admrs.,   23    Ala.    518.     Colo.— Sloan   v. 
Strickler,    12    Colo.    179,    20    Pac.    611; 
Good    V.    Martin,    2    Colo.    292.      Conn. 
Tyler  v.   Hamersley,   44   Conn.   419,   2G 
Am.  Rep.  479;  Wallace  f.  Middlebrook, 
28    Conn.    464;    Gleason    V.    Chester,    1 
Day  27.     Fla. — Johnson  v.  Polk   Coun- 
ty,   24    Fla.    28,    3    So.    414;    Gates    v. 
liayner,    22    Fla.    325.      Ga.— Young   v. 
Jones,  89  Ga.  390,  15  S.  E.  488;  Shcib- 
ley  V.  Georgia  Southern  R.  Co.,  65  Ga. 
107.     HI. — Gade   v.   Forest    Glen   Brick 
&   Tile   Co.,    158   111.   39,   42    X.   E.    65, 
Farson  v.  Gorham,  117  Til.  137,  7  N.  E. 
104.  Ind.— Fobes  v.  Martin,  5  Ind.  452; 
Bradley    r.    Bearss,    4    Ind.    186.      la. 
Wani.s  V.  Sparks,  Morris  20.  Ky.— Rice 
r.  Danville  L.   &  N.  Tpk.  Road  Co.,   7 
Dana    81;    Phillips    r.    Alcorn,   4    J.    J. 
Marsh.    38.      Mass. — Drowne   v.    Stimp- 
son,    2    Mass.    441.      Mich. — Tompkins 
f.  Bowen,  123  Mich.  377,  82  N.  W.  51; 
Bradv   r.   Toledo.   A.    A.   &   M.   R.    Co., 
73  Mich.  457,  41   X.  W.  503;  Holbrook 
»;.  Cook,  5  Mich.  225.     Miss.- Planters' 
Ins.   Co.   r.  Cramer,   Hume   &   MV-Cown, 
47  "Ntiss.  2O0;  Matthews  v.  Sontheimer, 
39   Miss.   174.     Mo.— Walser  v.   Haley, 
61   Mo.   445;   Evans  v.   Russell,   61   Mo. 
37.      N.    J.— Dodd    v.    Lyon,    49    N.    J. 
L.  229,  12  Atl.  542;   Cooper  t\  Vandpr- 
veer,    47    X.    .T.    L.    178;    Den    ex    dem. 
Rutherford   V.    Fen,   21    N.    J.   L.    700; 
Evans    v.    Adams,    15    N.    J.    I».    373. 
N.    Y. — Van    Antwerp    v.    Newman,    4 
Cow.   82,   15   Am.  Dec.  340;   Clason  v. 
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Shotwcll,  12  Johns.  31;  Yates  v.  Peo- 
ple, 6  Johns.  337.  Ohio. — Ilerf  &  Co. 
r.  Shulze,  10  Ohio  263;  Steuben ville 
&  I.  R.  Co.  V.  Patrick,  7  Ohio  St.  170. 
Pa.— Feagley  v.  Xorbeck,  127  Pa.  238, 
17  Atl.  900;  People's  Fire  Ins.  Co.  v. 
Hartshorne,  84  Pa.  453;  Com.  v.  Judges, 
3  Binn.  273.  Tenn.— Gibson  v.  Wid- 
ener,  85  Tenn.  16,  1  S.  W.  497;  Caw- 
thon  V.  Searcy,  12  Lea  649.  Tex. 
Sanger  v.  Henderson,  85  Tex.  404,  20  ' 
S.  W.  915;  Kennedy  V.  Morrison,  31 
Tex.  207.  Wash. — Hancock  v.  Stew- 
art, 1  Wash.  Ter.  323;  Suffern  v.  Chis- 
holm,  1  Wash.  Ter.  486.  W.  Va.— Dam- 
ron  V.  Ferguson,  32  W.  Va.  33,  9  S.  E. 
39.  Wis.— Crilley  v  State,  20  Wis. 
231;  Eaton  v.  Gillett,  16  Wis.  546; 
Jenks  V.  State,  16  Wis.  332;  Paine  v. 
Chase,  14  Wis.  653;  Wheeler  v.  Scott, 
3  Wis.  362.  Eng. — Jaques  v.  Cesar,  2 
Wms.  Saund.  100,  note,  85  Eng.  Reprint 
773. 

[a]  Only  After  Judgment. — Johns- 
ton V.  Com.,  1  Bibb  (Ky.)  598;  Drowne 
V.  Stimpson,  2  Mass.  441.  No  writ  of 
error  can  be  brought  but  on  a  judg- 
ment, or  an  award  in  nature  of  a 
judgment,  for  the  words  of  the  writ 
are  si  judicium  redditura  sit.  Co.  Litt. 
288b. 

fb]  A  memorandum  of  decision  is 
not  a  part  of  the  finding  of  facts,  nor 
unless  made  so  by  the  court,  is  it  such 
a  part  of  the  official  record  as  to  be- 
come the  basis  of  a  writ  of  error.  Gary 
r.  Hartford,  70  Conn.  115,  123,  38  Atl. 
916. 

f  c]  It  Is  not  necessary  that  a  judg- 
ment should  be  a  final  determination 
of  the  rights  of  the  parties  to  author- 
ize a  writ  of  error;  it  is  enough  if  it 
determine  the  particular  suit.  Matter 
of  Hicks,   20   Mich.   129. 

As  to  -what  constitutes  a  final  judg- 
ment or  decision,  see  2  Standard  Proc. 
162,  et  seq. 
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upon  a  forfeited  delivery  bond,  yet  a  writ  of  error  will  not  lie  to  re- 
vise the  bond,  such  a  "statutoiy  judgment"  being  no  order  or  judg- 
ment of  a  court  of  record.^'  Likewise,  in  criminal  cases,  there  must 
be  a  finality  of  judgment  or  decision  in  order  to  obtain  a  review  by 
writ  of  error.^^  A  writ  of  error  does  not  lie  to  review  an  interlocutory 
order  or  decision,^^  as,  for  example,  a  ruling  upon  a  demurrer,^  or 
upon  a  motion  for  change  of  venue. ^ 

2.  Particular  Judgments  or  Orders.  —  Among  particular  judg- 
ments or  orders  that  ma}'  be  reviewed  by  the  writ  are  those  void  for 
want  of  jurisdiction,^  a  judgment  entered  upon  the  report  of  a  ref- 


97.  Ala^ — Taylor  v.  Powers,  3  Ala. 
285.  Ark. — Rector  r.  Harris,  Norton 
&  Co.,  19  Ark.  265;  Smiser  v.  Rob- 
ertson, 16  Ark.  599;  Phillips  v.  Wills, 
Pease  &  Co.,  14  Ark.  595.  Miss. — M'C- 
Nutt  V.  Wilcox,  3  How.  417,  421. 

98.  Ala.— Willingham  v.  State,  14 
Ala.  539;  Weissinger  v.  State,  11  Ala. 
540.  Ml.— Neff  v.  State,  57  Md.  385, 
390;  Forwood  v.  State,  49  Md.  53S; 
League  v.  State,  36  Md.  257.  Mass. 
Com  V.  Foster,  122  Mass.  317,  321,  23 
Am.  Rep.  326;  Bryan  v.  Bates,  12  Al- 
len 201.  Mich.— People  v.  Knapp,  2G 
Mich.  112;  Patten  r.  People,  18  Mich. 
314,  100  Am.  Dec.  173.  Miss.— Loftin 
V.  State,  11  Smed.  &  M.  358.  Mo. 
State  V.  Brown,  41  Mo.  490;  State  v. 
Ruthven,  19  Mo.  382.  N.  Y.— Tabor 
f.  People,  90  N.  Y.  248;  People  v.  Bork, 
78  N.  Y.  346;  Eighmy  v.  People,  78 
N.  Y.  330;  Manke  v.  People,  74  N.  Y. 
415;  Hill  V.  People,  10  N.  Y.  463. 
Ohio.— Inskeep  v.  State,  36  Ohio  St. 
145;  Cochrane  v.  State,  30  Ohio.  St. 
61.  Pa. — Miles  v.  Rempublieam,  4 
Ycates  319;  Com.  r.  Church,  1  Pa.  105, 
44  Am.  Dec.  112.  Teim.— State  t\  Dil- 
lon, 3  Hayw.  174.  Tex.— State  v. 
Pierce,  26  Tex.  114;  State  v.  Paschal, 
22  Tex.  584.  Wis.- Crocker  v.  State, 
60  Wis.  553,  19  N.  W.  435;  State  v. 
Stone,   37  Wis.  204. 

99.  U.  S.— Mayberry  v.  Thompson, 
5  How.  121,  12  L.  ed.  78.  Ark.— Crab- 
tree 's  Admrs.  v.  Crabtrcc,  5  Ark.  638. 
Conn.— Wallace  r.  Middlebrook,  28 
Conn.  464;  Finch  r.  Ives,  24  Conn.  387, 
390.  Fla.— Bellamy  v.  Bellamy,  4  Fla. 
242.  111.— Hunter  v.  Hunter,  100  HI. 
477;  Ex  parte  Thompson,  93  111.  89. 
Ind.— Bradley  v.  Boarsc,  4  Ind.  186. 
Ky.— Phillips  V.  Alcorn,  4  J.  J.  Mnrsh 
38;  Lawless  v.  Reese,  3  Bibb  479.  Md. 
State  V.  Boyle,  25  Md.  509.  Mich. 
Clark  V.  North  Muskepon,  86  Mirh.  2r) 
48    N.    W.    647;    Brady   v.    Toledo,    a! 


A.  &  M.  R.  Co.,  73  Mich.  457,  41  N. 
W.  503.  Minn.— Wakefield  f.  Spencer, 
8  Minn.  376.  Miss.— Wharton  v.  State, 
41  ]\riss.  680;.  Dilworth  v.  Fooshee,  34 
Miss.  288.  Mo.— Padgett  v.  Smith, 
205  Mo.  122,  103  S.  W^  942;  Pipkin  v. 
Allen,  29  Mo.  229;  Ivory  v.  Delore,  26 
Mo.  505.  N.  J. — Cory  v.  Somerset, 
44  N.  J.  L  445.  N.  Y.— Peet  r.  Mc- 
Graw,  21  Wend.  667.  Ohio. — Kinsley 
r.  State,  3  Ohio  St.  508.  Pa.— In  re 
Horner  &  Roberts  Lateral  R.  Co.,  37 
Pa.  333.  Tex.— Miller  v.  Berry,  13 
Tex.  208;  Fowler  v.  Morrill,  8  Tex. 
153.  W.  Va.— State  v.  Bluefield  Drug 
Co.,  41  W.  Va.  638,  24  S.  E.  649. 

1.  Ark. — Campbell  v.  Sneed,  5  Ark. 
398.  111.— Knapp  v.  Marshall,  26  IlL 
63.  Mo. — Robinson  v.  County  Court, 
32  Mo.  428;  Palmer  v.  Crane,  8  Mo. 
619. 

fa]     Prior  to   Final   Judgment. — An 

order  sustaining  a  demurrer  to  certain 
counts  of  a  declaration  and  overrul- 
ing it  as  to  others  is  not  reviewable  by 
writ  of  error  prior  to  the  entry  of 
final  judgment.  Perry  v.  Church,  107 
Mich.   480,  65   N.   W.   273. 

2.  Cook  V.  Burnley,  11  Wall.  (IT. 
S.)  659,  20  L.  ed.  29.' 

3.  Oolo. — Bean'  v.  People,  6  Colo. 
98;  Filley  v.  Cody,  4  Colo.  109.  Conn. 
Stonington  v.  States,  31  Conn.  213. 
Ga.— Castleberry  r.  State,  68  Ga.  49. 
Mass. — Gray  r.  Thrasher,  104  Mass. 
:!73;  Arnold  r.  Tourtcllot,  13  Pick.  172. 
Minn. — Sullivan  r.  La  Crosse  &  M. 
Steam  Packet  Co.,  10  Minn.  386. 
Tenn. — "Ex  parte  Martin.  5  Yerg.  456, 
20  Am.  Dec.  276.  Wis. — Abrams  v. 
.Tones,  4  Wis.  806;  Calkins  r.  Hays, 
4    Wis.    200. 

f;i]  Even  when  at  Instance  of  the 
ori(finnl  f)]aintilT.  IT.  S. — Capron  r. 
V.nii  Noorden,  2  Cranch  126.  2  L.  ed. 
229.      Conn.— Stonington    r.    States,    31 
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enw*  or  hnsod  upon  nn  award  by  arbitrators;''  an  ordor  discbar«rin<]: 
a  detVnilant  takon  upon  a  capias;'*  an  order  ovorrulin^'  a  d(Miiurror  to 
a  pica  in  abatement;^  the  decision  of  a  circuit  court  in  dismissing?  an 
appeal  from  a  justice  court  ;^  denial  of  a  motion  to  set  aside  a  de- 
fault ;*•  denial  of  a  motion  to  require  a  more  specific  bill  of  particu- 
lars;'*' and  an  order  setting  aside  a  verdict  as  contrary  to  the  law  and 
evidence.'^  On  the  other  hand,  matters  resting:  in  the  discretion  of 
the  court  are  not  subject  to  a  writ  of  error .^-  For  this  reason,  orders 
granting  or  refusing  a  new  trial  are  not,  at  common  law,  reviewable 
by  writ  of  error,^^  nor  is  a  decision  permitting  or  refusing  an  amend- 


Conn.    213.      Mass. — Jordan    v.   Dennis, 
7   Met.  590. 

[b]  Apparent  on  Face  of  Record. 
Mikkola  r.  Houghton  Circuit  Judge, 
165  Mich.  583,  130  N.  \V.  1118;  Mon- 
ger V.  New  Era  Assn.,  145  Mich.  683, 
108  N.  W.  1111;  Michigan  Mut.  Fire 
Ins.  Co.  t\  Wayne  Cir.  Judge,  112 
Mich,  270,  70  N.  W.  582. 

4.  Short  V.  Pratt,  6  Mass.  496;  Mc- 
Pherson  v.  Cheadell,  24  Wend.  (N.  Y.) 
15,   22. 

5.  York  &  C.  E.  Co.  v.  Myers,  18 
How.  (U.  S.)  246,  15  L.  ed.  380;  Nolan 
t?.  Colorado  Cent.  Consol.  Min.  Co.,  63 
Fed.  930,  12  C.  C.  A.  585. 

6.  Kingsley  v.  Kent  Cir.  Judge, 
171  Mich.  305,  137  N.  W.  U. 

7.  Campbell  v.  Hudson,  106  Mich. 
525,  64   N.   W.   483. 

8.  McCombs  v.  Johnson,  47  Mich. 
592,  11  N.  W.  400;  Willis  v.  Gimbert, 
27  Mich.  91. 

9.  Carton  v.  Day,  157  Mich.  43,  121 
N.  W.  295. 

10.  Old  Motor  Works  V.  Wayne 
Circ.  Judge,  164  Mich.  470,  129  N. 
W.   710. 

11.  Gwvnn  v.  Schwartz,  32  W.  Va. 
487,  9  S.  E.  880. 

12.  Ala. — Townson  v.  Moore,  9  Port. 
136;  Evans  v.  St.  John,  9  Port.  186. 
Ark. — Trammell  v>.  Bassett,  24  Ark. 
499;  Burriss  v.  Wise,  2  Ark.  33.  Conn. 
Doane  v.  Cummins,  11  Conn.  152; 
Cowles  V.  Whitman,  10  Conn.  121,  25 
Am.  Dec.  60.  Fla. — Denham  v.  State, 
22  Fla.  664;  Livingston  v.  Cooper,  22 
Fla.  292.  Ga. — Vanzant,  Jones  &  Co. 
f.  Arnold,  31  Ga.  210;  Watson  t>.  War- 
nock,  31  Ga.  694.  HI.— Mason  v.  Mc- 
Namara,  57  111.  274;  Brown  v.  Berry, 
47  111.  175.  Ind.— Haun  v.  Wilson,  28 
Ind.  296.  la. — State  v.  Ingalls,  17 
Iowa  8;  State  v.  Baldy,  17  Iowa  39. 
Md.— Hofifman    v.    State,    20    Md.    425; 
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Wall's  Exrx.  v.  Wall,  2  Har.  &  G.  79. 
Mich. — Vincent  v.  Bowes,  78  Mich.  315, 
44  N.  W.  276;  Toulman  V.  Swain,  47 
Mich.  82,  10  N.  W.  117.  Minn.— Fow- 
ler V.  Atkinson,  6  Minn.  578.  Miss. 
Price  V.  State,  36  Mjss  531,  72  Am. 
Dec.  195.  Mo. — King  v.  Pearce,  40 
Mo.  222;  Lackey  v.  Lubke,  36  Mo. 
115.  N.  H.— Rochester  v.  Roberts,  29 
N.  H.  360.  N.  J.—  Mershon  v.  Cas- 
tree,  57  N.  J.  L.  484,  31  Atl,  602; 
Brown  v.  Warden,  44  N.  J.  L.  177. 
N.  Y. — Jenkins  v.  Brown,  21  Wend. 
454;  Clason  V.  Shotwell,  12  Johns.  3i, 
49.  Ohio. — In  re  Kaab's  Estate,  16 
Ohio  St.  273.  Ore. — Bowen  v.  State, 
1  Ore.  270.  Pa. — Com.  v.  Davis,  109 
Pa.  128;  Bunce  v.  Wightman,  29  Pa. 
335;  Ordroneaux  v.  Prady,  6  Serg.  & 
R.  601.  Tenn. — Jarnagin  i;.  Atkinson, 
4  Humph.  470.  Tex. — Osborne  V. 
Scott,  13  Tex.  59.  Vt.— Foster  v.  Aus- 
tin, 33  Vt.  615;  Amidon  v.  Aiken,  28 
Vt.  440.  Wis.— Paine  v.  Chase,  14 
Wis.  653;  Smith  v.  Thorp,  7  Wis.  514. 

[a]  Abuse  of  Discretion. — However 
a  ease  involving  an  abuse  of  discre 
tion  is  reviewable  on  writ  of  error 
Lyle  V.  Cass  Circ.  Judge,  157  Mich 
33,  42,  121  N.  W.  306. 

13.  U.  S.— Home  Ins.  Co.  v.  Bar 
ton,  13  Wall.  603,  20  L.  ed.  708;  Free 
born  V.  Smith,  2  Wall.  160.  176,  17  L 
ed.  922;  Warner  i;.  Norton,  20  How 
448,  15  L.  ed.  950;  Doswell  v.  De  la 
Lanzo,  20  How.  29,  15  K  ed.  824 
Conn.— NoTO-ich  &  W.  R.  Co.  v.  Ca 
hill,  18  Conn.  484;  Magill  V.  Lyman,  6 
Conn.  59.  HI. — Olemson  v.  Kruper,  1 
111.  210;  Collins  V.  Claypole,  1  111.  212. 
Xnd.— Ooldsbv  v.  Robertson,  1  Blackf. 
21.  Ky.— Stewart  r.  Stewart,  2  T.  B. 
Mnn.  85.  Md. — Anderson  v.  State.  5 
H.'ir.  &  .1.  174.  Mo.— Keating  v.  Brad- 
ford, 25  Mo.  86;  State  v.  Bird.  1  Mo. 
585.     Ore.- Bowen  v.  State,  1  Ore.  270. 
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ment.^* 

A  writ  of  error  will  not  lie  to  reverse  a  judgment  rendered  by  eon- 
sent,^^  and  the  same  rule  applies,  in  general,  to  a  judgment  by  con- 
fession.^^ No  \vrit  of  error  lies  to  an  order  punishing  a  contenipt,^^ 
although  under  a  statute  providing  for  the  review  of  all  criminal 
actions  by  a  writ  of  error,  criminal  contempt  proceedings  are  review- 
able by  such  a  writ.^® 

Where  one  is  sentenced,  upon  conviction,  to  a  place  of  confinement, 
the  question  whether  he  is  lavvfully  confined  is  one  that  does  not  arise 
upon  a  writ  of  error,  halieas  corpus  being  the  proper  remedy  in  such  a 
case.^^  However,  in  all  cases,  the  local  statute  may  provide  for  the 
review  of  particular  judgments,  decrees,  or  decisions  not  contemplated 
by  the  common  law,  and  such  statutes  should  be  locally  consulted.^*' 

3.  Amount  or  Value  in  Controversy.  —  In  civil  cases,  the  right  to 
have  a  judgment  reviewed  may,  by  force  of  statute,  be  dependent  upon 
the  amount  or  value  involved.-^ 

VIII.     APPLICATION  FOR  WRIT.  —  A.     In  General.— At  com- 


14.  U.  S. — Chirac  v.  Reinicker,  11 
Wheat.  280,  6  L.  ed.  474.  Conn. — Mer- 
riam  v.  Langdon,  10  Conn.  460.  111. 
Warren  v.  McHatton,  3  111.  32;  Phil- 
lips V.  Dana,  2  111.  498.  Mo.— Long 
r.  Overton,  7  Mo.  567.  N.  J.— Davis 
r.  Delaware  Tp.,  42  N.  J.  L.  513. 
N.  Y.— Luysten  v.  Sniffen,  1  Barb.  428. 
Term, — Helm  v.  Rodgers,  5  Humph. 
105.  Vt.— Probate  Court  v.  Hall,  14 
Vt.   159. 

15.  U.  S. — Francisco  l".  Chicago  & 
A.  R.  Co.,  149  Fed.  354,  79  C.  C.  A.  292, 
9  Ann.  Cas.  628.  -  111.— People  V. 
Owners  of  Lands,  lOS  111.  442.  N.  Y.— 
O 'Dougherty   r.   Aldrich,  5   Denio  385. 

16.  McRae  r.  Turnpike  Co.,  3  Rand. 
(24  Va.)  160;  Remington  V.  Cummings, 
5  Wis.  138. 

[a]  Plea  of  Guilty. — In  a  criminal 
case,  a  ploa  of  p\iilty  is  equivalent  to 
a  judgniont  by  confession,  and  a  .judg- 
ment entered  upon  such  a  plea  is  not 
reviewable  by  writ  of  error.  Lowe  v. 
State,  111  Md.  1.  73  Atl.  637,  24  L.  R. 
A.  (N.  S.)  439,  18  Ann.  Cas.  744;  Kel- 
lor  V.  State,  12  Md.  322,  71  Am.  Dec. 
596. 

17.  .Johnston  r.  Com.,  1  Bibb.  (Kv.) 
598. 

fa]  Vermont. — Writs  of  error  are 
not  appropriate  for  tho  purj)Ose  of 
taking  contempt  proceedings  from  tho 
county  conrt  to  the  supreme  court.  In 
re  Consolidated  Rnndering  Co.,  80  Vt. 
•'5,   66    Atl.    790,    11    Ann.   Cas.    1069. 

18.  State  r.  Knight,  3  S.  D.  .509,  64 
N.   W.  412,   44  Am.   St.   Rep.  809. 


19.  Marx  v.  People,  204  HI.  248,  68 
N.  E.  436.  And  see  Glover  v.  Com.,  86 
Va.  382,   10  S.  E.  420. 

[a]  Jurisdictional  Question. — Where, 
however,  by  habeas  corpus,  the  legality 
of  the  arrest  of  a  legislator  during  a 
recess  of  the  legislature  was  raised, 
the  only  question  being  the  jurisdic- 
tion of  the  court  before  which  he  was 
brought,  it  was  held  that  a  writ  of 
error  was  the  only  proper  remedy. 
State  V.  Polacheck,  101  Wis.  427,  77 
N.   W.    708. 

20.  See  the  statutes. 

[a]  Interlocutory  Orders. — The  stat- 
ute may  provide  tiiat  certain  interloc- 
utory and  auxiliary  orders  may  be  re- 
viewed by  writ  of  error.  See  Appeal 
of  Long, '134  Pa.  641,  19  Atl.  806. 

[b]  Rulings  on  Amendments. — 
From  any  decision  permitting,  or  re- 
fusing, an  amendment  during  the  trial, 
the  party  aggrieved  may  have  a  writ 
of  error,  as  upon  other  iudgments  of 
the  court.  Rev.  Code  of"  Del.  (1915), 
§  4436. 

[c]  Hawaii. — A  decree  of  the  Haw- 
aiian supreme  court  tried  without  a 
jury  is  reviewable  in  the  federal  au- 
jiremc  court  by  writ  of  error  under 
.Tudicial  Code,  §  246.  H.apai  r.  Brown, 
239  U.  S.  502,  36  Sup.  Ct.  201,  60  L. 
ed.  407.  See  the  title,  "United 
States  Courts." 

21.  Spf  the  statutes  and  2  Stand- 
ard    I'rnr.     1S5. 

In  federal  courts,  son  thf  title  "Uni- 
ted States  Courts." 

Vol.  XXVI 


63S 


WlUr  OF  ERUOU 


nion  Inw,  a  writ  of  error  is  a  \\Tit  of  ri^rlit,  aiul.  in  some  jurisdictions, 
is  so  expressly  declarccl  by  statute.--  At  eoimuou  law,  therefore,  no 
formal  apjilieation  for'  the  judicial  allowance  of  the  writ  is  neces- 
sary.-^ Under  the  early  English  practice,  application  for  a  writ  of 
error  was  made  to  the  cui-sitor  of  the  county  where  the  venue  was  laid 
in  the  oriy:in;d  action,  who  made  out  the  writ  as  a  matter  of  course, 
upon  a  praecipe.-*  Under  the  common-law  practice  of  this  country, 
it  is  the  (\\\\\  of  the  proper  officer,  usually  the  clerk  of  tlie  court  from 
which  the  writ  issues,  to  issue  the  writ  upon  the  application  of  any 
per.son  entitled  to  it.-°  In  some  jurisdictions,  however,  a  Avrit  of  error 
is  not  a  writ  of  right,  being,  by  force  of  statute,  or  rule  of  court,  a 
matter  of  judicial  alloAvance.^"  In  other  jurisdictions,  a  writ  of  error 
issues  as  of  course  in  most  cases,  but  may  require  a  judicial  allow^ance 
in  particular  cases.-^  In  such  jurisdictions,  therefore,  it  is  necessary 
to  file  an  application,  usually  called  a  petition,  for  the  allowance  of 
the  writ.-*  i\Ioreover,  in  some  jurisdictions,  even  where  a  writ  of 
error  is  a  writ  of  right,  it  is  the  customary  practice,  and  the  practice 
that  is  expected  by  the  courts,  to  file  a  petition  asking  for  the  writ.^^ 


22.  ?ce  supra  TI,  G. 

23.  U.  S. — Davidson  f.  Lanier,  4 
Wall.  447,  18  L,  ed.  377.  Ala.— Hodges 
f.  State,  8  Ala.  55.  Fla.— First  Nat. 
Bank  v.  King,  36  Fla.  25,  18  So.  1. 
N.  J.— Anonymous,  16  N.  J.  L.  271. 
N.  Y. — Thompson  v.  Valarino,  3  Dcnio 
179;  Van  Antwerp  v.  Newman,  4  Cow. 
82,  85,  15  Am.  Dec.  340. 

24.  Tidd's  Pr.,  Vol.  2,  1141.  See 
generally  tlie  title,  "Praecipe." 

[a]  'originally,  writs  of  error  were 
sued  out  of  chancery,  but  later  they 
became  judicial  writs,  and  were  suable 
only  out  of  the  appellate  tribunal. 
Steph.  PI.,  117;  2  Tixld's  Pr.  1134; 
Suydam  v.  Williamson,  20  How.  (U. 
S.)  427,  437,  15  L.  cd.  978. 

25.  Fla. — First  Nat.  Bank  r.  King, 
36  Fla.  25,  18  So.  1.  Mass.— Pem- 
broke V.  Abington,  2  Mass.  142.  N. 
H.— Rochester  r.  Roberts,  25  N.  11. 
495.  N.  y. — Van  Antwerp  v.  Newman, 
4  Cow.  S2,  15  Am.  Dec.  340.  Tenn.— 
Ridgcly  V.  Bennett,   13   Lea   20G. 

26.  See  infra,  tliis  note,  and  section. 
[a]      State   Court  to   Supreme   Court 

of  the  United  States. — In  case  of  pro- 
ceedings in  error  from  the  highest 
court  of  a  .state  in  which  a  decision 
in  the  suit  may  be  had  to  the  supremo 
court  of  the  United  States,  a  writ  of 
error  is  not  a  matter  of  right.  Spies 
V.  People,  123  U.  S.  131,  143,  8  Sup. 
Ct.  21,  22,  31  L.  ed.  80;  Twitchell  V. 
Com.,  7  Wall.  fU.  S.)  321,  19  L.  ed. 
223. 
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27.  For  example,  in  Mjchigan,  an 
allowance  of  a  writ  of  error  is  re- 
quired in  first  degree  murder  cases,  but 
in  all  other  criminal  cases  it  issues  as 
of  course.  Mich,  Comp.  Laws,  1915, 
§  §  14588,  145S9,  See  generally  infra, 
IX. 

28.  See  infra,  VIII,  B  and  C. 

[a]  Federal  Rules  of  Court. — (1) 
Rules  35  and  ilO  of  the  supreme  court 
of  the  United  States,  and  Rule  11  of 
the  circuit  court  of  appeals  govern  the 
requirement  of  petitions  for  a  writ  of 
error.  See  Tuskaloosa  N.  R.  Co.  v. 
Oude,  141  U.  S.  244,  11  Sup.  Ct.  1004, 
35  L.  ed.  742.  Compare  Gorham  v. 
Broad  River  Tp.,  113  Fed.  83.  (2)  It 
is  said  that  before  the  Act  of  March 
3,  1891,  a  petition  was  not  required 
for  writs  of  error  to  the  district  courts 
Tor  the  then  existing  circuit  courts). 
Ex  parte  Virginia  Commissioners,  112 
U.  S.  177,  5  Sup.  Ct.  421,  28  L.  ed.  691. 
Davidson  r.  Lanier,  4  Wall.  (U.  S.) 
447,  18  L.  ed.  377.  f3)  '^he  Act  of  Feb. 
G,  1889  (25  St.  at  L.  656,  c  113,  §  6) 
provided,  however,  that  in  order  to  re- 
view convictions  in  federal  courts  of 
capital  crimes,  a  petition  for  a  writ  of 
error  must  be  filed  with  the  clerk  of 
the  trial  court.  Ball  v.  United  States, 
140  U.  S.  118,  11  Sup.  Ct.  761,  35  L. 
ed.  377. 

29.  As  said  by  the  court  in  City  of 
Wilmington  v.  Ricaud,  90  Fed.  212,  32 
C.  C.  A.  578:  "While  it  is  the  prac- 
tice   (and   one   which    should   never   be 
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B.  To  Whom  Made.  —  The  application  for  a  writ  of  error,  when 
its  allowance  is  required,  should  be  made  to  the  court  or  judge  that 
under  the  statute  or  rule  of  court  is  authorized  to  grant  the  allow- 
ance.^" This  may  be  the  reviewing  court,  a  judge  of  the  reviewing 
court,  the  clerk  of  the  reviewing  court,  or  a  judge  of  the  lower  court. 
In  some  jurisdictions,  the  application  may  be  made  to  a  judge  of  either 
court. ^^  In  error  proceedings  from  a  state  court  to  the  supreme  court 
of  the  United  States,  the  petition  for  a  "v\Tit  of  error  miay  by  provision 
of  the  federal  statute,  be  presented  to  either  the  chief  justice,  or  judge, 
or  chancellor  of  the  state  court,  rendering  the  decision,  or  to  a  justice 
of  the  supreme  court  of  the  United  States.^^  In  any  case,  however,  the 
writ  is  the  writ  of  the  court  of  review.^^    In  most,  if  not  all,  juris- 


departed  from)  to  present  a  petition 
to  the  court  when  a  review  is  desired, 
asking  for  a  writ  of  error  or  an  ap- 
peal, as  the  one  or  other  is  the  appro- 
priate remedy,  such  petition,  and  the 
order  thereon  are  neither  of  them  ab- 
solutely necessary.  When  the  case 
comes  up,  the  writ  of  error  gives  the 
court  jurisdiction.  Ex  parte  Ralston, 
119  U.  S.  613,  7  Sup.  Ct.  317.  In  Trust 
Co.  V.  Stockton,  18  C.  C.  A.  408,  72 
Fed.  1,  it  is  held  that  a  formal  peti- 
tion for  the  allowance  of  a  writ  of  er- 
ror is  not  requisite  to  the  vesting  of 
the  jurisdiction  in  the  circuit  court  of 
ajipeals.  Therefore,  when  the  writ 
was  tested  by  the  clerk  of  the  circuit 
court,  without  the  filing  of  any  peti- 
tion therefor,  or  the  allowance  there- 
of by  any  judge,  but  the  judge  subse- 
quently, and  within  the  time  limited, 
signed  a  bill  of  exceptions  and  a  cita- 
tion, held,  that  this  was  sufTiciont  to 
give  jurisdiction  to  the  appellate  court. 
Ex  parte  Virginia  Com'rs.,  112  U.  S. 
178,  5  Sup.  Ct.  421;  Davidson  v.  Lan- 
ier, 4  Wail.  453.  This  ground  for  dis- 
missing the  writ  cannot   prevail." 

fa"!  Required  by  Statute. — The  lo- 
cal statute  may  roquirc  a  petition  for 
the  writ.  See,  for  example,  Tex.  Rev. 
Sts.    (189.5),    art.    1390. 

30.  See  infra,  TX. 

31.  See  infra,  TX,  and  the  statutes, 
Buch  as  111.  Rev.  Sts.,  1913,  p.  883,  § 
458;  W.  Va.  Code,  1916,  p.  ll.'jO,  §§2, 
5. 

32.  TT.  S.  Rev.  Sts.,  8  999;  TTavnor 
r.  New  York,  170  IT.  S.-  408,  18  Sup. 
Ct.  631,  42  L.  ed.  1087;  Northwestern 
Union  Packet  Co.  r.  Home  Ins.  Co., 
l.'^l  V.  S.  .588,  14  Sup.  ft.  1168,  20  T.. 
ed.  463;  Bartemeyer  v.  Iowa,  14  Wall. 


(U,  S.)  26,  20  L.  ed.  792;  Sheppard  v. 
Wilson,  5  How.  (U.  S.)  210,  12  L.  ed. 
120. 

[a]  Application  to  Court  In  Ses- 
sion.— Under  the  federal  practice,  no 
application  for  a  writ  of  error  made 
to  the  supreme  court  of  the  United 
States  in  session  will  be  entertained 
unless  one  of  the  justices  of  that  court, 
upon  consideration  of  the  record,  has 
endorsed  thereon  a  request  'that  coun- 
sel be  permitted  to  proceed  in  that 
way.  In  re  Ingalls,  139  U.  S,  548,  11 
Sup.  Ct.  652,  35  L.  ed.  266.  And  see 
In  re  Robertson,  156  U.  S.  183,  15 
Sup.  Ct.  324,  39  L.  ed.  389;  In  re  Kem- 
mler,  136  U.  S.  436,  10  Sup.  Ct.  903,  34 
L.  ed.  519. 

[b]  What  Parties  Heard. — .In  case 
the  application  is  made  to  an  individ- 
ual justice,  the  hearing  is  usually  ex 
parte.  Upon  application  to  the  court 
in  bane,  arguments  are  usually  made 
on  b'oth  sides.  In  re  Kemmler,  136  U. 
S.  436,  10  Sup.  Ct.  930,  34  L.  ed.  519; 
Spies  V.  People,  123  U.  S.  131,  8  Sup. 
Ct.  21,  31  L.  ed.  80. 

[c]  Application    Refused    When. — 

An  appliration  to  the  snpromo  court 
of  the  United  States  in  session  will 
be  refused  when,  after  hearing,  the 
court  is  of  the  opinion  that  it  is  ap- 
parent from  the  record  that  the  al- 
lowance of  the  writ  would  result  in 
an  afTirmance  of  the  judgment.  In  re 
Kemmler,  136  U.  S.  436,  10  Sup.  Ct. 
930,  34  L.  ed.  519;  Spies  v.  People, 
123  U.  S.  131,  8  Sup.  Ct.  21,  31  L.  ed. 
80. 

33.  Mussina  v.  Cavazos,  6  Wall.  (V. 
S.)  3.55,  18  L,  ed.  810,  even  though  it 
is  issued  by  th  3  clerk  of  the  district 
court. 
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diotions.  tho  iipplioation  nmy  be  nifido  oithor  in  icrin  time  or^in  vaca- 
tiou."* 

C.  FoR^r  of  ArPLiCATiON.  —  At  eominon  law,  ^vllore  the  writ  is  a 
matter  of  riijlit,  the  {>arty  applyin<2:  tor  tlie  writ  usually  files  a  prae- 
cipe, or  note  of  instruetions,  I'ontaininfj  the  names  of  the  parties,  the 
nature  of  the  jiulirnient,  the  court  wherein  it  was  given,  and  the  tim,e 
when  the  vrrh  is  intended  to  be  returnable.^'^  Where,  however,  a  party 
seeking  a  review  by  writ  of  error,  himself  brings  up  the  record,  the 
absence  df  the  praecipe  is  immaterial."'^  In  jurisdictions  where  a  peti- 
tion is  used,  no  particular  form  of  such  a  petition  is  required  unless 
prescrilied  by  statute  or  rules  of  court. ^^  There  are,  however,  certain 
matters  that  should  be  observ^ed,  inherent  in  all  good  pleading,  and 
some  requirements  are  at  times  specified  by  the  statutes  or  rules  of 
court,  which,  of  course,  will  be  consulted.  In  a  formal  petition  for 
the  writ  the  names  of  the  parties  should  be  alleged, ^^  and  where  one 
applies  for  the  writ  not  as  an  original  party,  but  as  a  privy  to  or  a 
representative  of  the  original  party,  the  capacity  in  which  he  seeks 
the  writ  should  be  shown. ^^  The  petition  should  designate  the  nature 
of  the  suit/°  and  the  judgment  or  decision  thereon  for  which  the  writ 


84.     See  the  statutes  and  rules. 

[a]  Federal  Practice. — By  provi- 
sion of  Eule  36  of  the  supreme  court 
of  the  United  States,  writs  of  error 
may  be  allowed  in  term  time  or  vaca- 
tion. In  re  Claasen,  140  U.  S.  200,  11 
Sup.  et.  7.35,  35  L.  ed.  409. 

35.  Fla, — First  Nat.  Bank  v.  King, 
36  Fla.  25,  18  So.  1.  N.  H.— Roches- 
ter V.  Roberts,  25  N.  H.  495.  Wash.— 
Carr  f.  King  County,  1  Wash.  Ter. 
418.     Eng.— Tidd's  Pr.,  Vol.   2,   1141. 

36.  F.  J.  McCain  Co.  v.  Kingsley, 
126    111.    App.    165. 

37.  See  statutes  and  rules. 

[a]  Waiver  of  Petition. — Under  Ver- 
uon's  Sayles'  Ann.  Civ.  St.,  1914,  art. 
2088,  a  petition  for  a  writ  of  error 
may  be  waived  by  the  parties.  Far- 
mers' State  Bank  v.  Bell  (Tex.  Civ. 
App.),  176  S.  W.  822. 

fb]  Where  there  Is  nothing  in  the 
statutes  defining  the  requisites  of  a 
petition  for  a  writ  of  error,  except 
what  is  to  be  inferred  from  the  du- 
ties imposed  on  the  clerk  where  it 
shall  have  been  filed,  it  is  sufficient 
that  the  petition  gives  the  name  and 
residence  of  the  opposite  party,  the 
county  in  which  the  judgment  was 
obtained,  the  term  of  the  court,  the 
number  of  the  cause  on  the  docket, 
and  the  judgment,  asserts  the  error, 
and  requests  a  citation  to  issue  to  the 
defendant    in    error    to    appear    before 
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the  supreme  court  at  its  next  term, 
and  defend  the  said  writ.  Morrill,  C. 
J.,  in  Tolle  r.  Correth,  31  Tex.  362, 
98   Am.   Dec.   540. 

[c]  A  petition  for  a  writ  of  error 
is  sufficient  umlor  Code  1913,  c.  135, 
§  8  (§  4988),  and  Supreme  Court  Rule 
1,  §  1,  though  brief,  when  accompanied 
by  the  record,  if  it  states  the  case,  as- 
signs error  and  points  out  the  decision 
complained  of.  Easter  v.  Virginian  R. 
Co.,  76  W.  Va.  383,  86  S.  E.  37. 

38.  Dougherty  v.  Cartwright,  31 
Tex.  284. 

[a]  Residence. — Statutory  require- 
ment as  to  statement  of.  See  Cassells 
V.  Kinney,  39  Tex.  431;  Daugherty  V. 
Cartwright,  31  Tex.  284. 

39.  Cochrane  v.  Day,  27  Tex.  385; 
Thomas  v.  .Jones,   10   Tex.  52, 

40.  St.  Louis,  A.  &  T.  R.  Co.  v.  Bat- 
sell,  86  Tex.  192,  24  S.  W.  504. 

[a]  Texas. — Any  party  desiring  to 
sue  out  a  writ  of  error  before  the  su- 
preme court  shall  present  his  petition 
to  said  court,  stating  the  names  and 
residences  of  the  parties  adversely  in- 
terested, with  a  brief  statement  of  the 
nature  of  his  case  and  the  ground  upon 
which  the  writ  of  error  is  prayed;  and 
it  must  appear  that  the  errors  com- 
plained of  arose  upon  questions  of  law, 
the  determination  of  which  were  nec- 
essary to  the  decision  of  the  cause  in 
the    court    of    civil    appeals,    and    that 
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is  prayed."  It  has  hoen  held,  ho\vever,  by  the  United  States  circuit 
court  of  appeals  that,  under  a  rule  requiring  a  petition  for  the  ^vrit, 
it  is  not  necessary  that  the  petition  should  allege  specially  the  par- 
ticular judgment  or  order  for  which  a  review  is  asked.*-  In  case  the 
petition  is  presented  to  a  justice  of  the  supreme  court  of  the  United 
States,  in  order  to  have  the  judgment  of  a  state  court  reviewed,  the 
petition  should  aver  that  the  judgment  or  decree  is  final,  that  it  was 
rendered  by  the  highest  court  of  the  state  having  jurisdiction  of  the 
controversy,  and  that  it  involved  a  federal  question  which  was  decided 
adversely  to  the  petitioner.*^ 

In  some  jurisdictions,  the  practice  may  require  that  an  assignment 
of  errors  shall  accompany  the  petition,**  or,  in  other  jurisdictions,  be 
embodied  in  the  petition  as  a  part  of  it.*^  The  petition,  however, 
should  not  be  confused  ^Wth  an  assignment  of  errors.  The  petition 
is  intended  sim^^ly  to  ask  for  a  writ  of  error ;  the  assignment  of  errors 


eaid  questions  were  properly  presented 
to  said  court;  and  it  must  further  ap- 
pear that  the  supreme  court  ■n-ould  have 
jurisdiction  thereof;  and  the  petition 
shall  contain  such  other  requisites  as 
may  be  prescribed  by  the  supreme 
court.  Texas  &  Pacific  Ry.  Co.  v.  Wil- 
son, 85  Tex.  507,  22  S.  W.  385. 

41.  Mich. — Hanaw  v.  Bailey,  83 
Mich.  24,  46  N.  W.  1039,  9  L.  E.  A. 
801.  Tex. — Murphy  v.  Williams,  103 
Tex.  155,  124  S.  W.  900;  Hammond  v. 
Mays,  45  Tex.  486;  Daugherty  v.  Cart- 
wright,  31  Tex.  284;  Cochrane  v.  Day, 
27  Tex.  385.  W.  Va. — Beard  v.  Ar- 
buckle,  13  W.  Va.  732. 

42.  See  infra,  this  note. 

[a]  "It  is  necessary  that  excep 
tion  should  be  taken  to  errors  in  the 
record,  and  that  an  assignment  should 
be  specially  made  for  any  and  all  al- 
leged errors;  V;ut  the  mere  omission  to 
name  in  the  petition  for  writ  of  error 
a  special  order  or  judgment  we  think 
is  not  material,  if  such  order  or  judg- 
ment be  excepted  to,  and  assigned  as 
error  in  the  assignment  of  errors.  In 
this  case  this  amondod  judgment  was 
argued  by  counsel,  both  orally  and  in 
their  brief,  and  considered  by  the 
court,  and  there  wag  no  suggestion 
made  of  the  alleged  defect  in  the  peti- 
tion for  the  writ  of  error;  and  it  is 
now  too  late  to  compl.'iin  of  the  fail- 
ure to  specifically  ask  for  the  reversal 
of  this  amended  order.  See  Micliigan 
Cent.  R.  Co.  v.  Consolidated  Car-Heat- 
ing Co.,  16  C.  C.  A.  106,  69  Fed.  1." 
Tefft  V.  Stern,  74  Fed.  755,  21  C.  C. 
A.  73. 

4^ 


43.  Taylor,  Jurisdiction  and  Proced. 
of  the  U.  S.  Sup.  Ct.  202. 

[a]  Not  a  Part  of  the  Record.— 
The  petition  for  a  writ  of  error  is  not, 
however,  a  part  of  the  record  for  the 
purpose  of  showing  that  a  federal  ques- 
tion was  raised  in  the  state  court. 
Chapin  v.  Fye,  179  U.  S.  127,  21  Sup. 
Ct.  71,  45  L.  ed.  119;  Leeper  v.  Texas, 
139  U.  S.  462,  11  Sup.  Ct.  577,  35  L. 
ed.  225;  Butler  v.  Gage,  138  U.  S.  52, 
11  Sup.  Ct.  235,  34  L.  ed.  869;  Clark 
V.  Pennsylvania,  128  U.  S.  395,  9  Sup. 
Ct.  113,  32  L.  ed.  487. 

44.  See  the  rules  and  statutes. 

[a]  Federal  Practice. — In  connec- 
tion with  the  United  JStates  courts,  a 
rule  of  the  supreme  court  provides  that 
where  a  writ  of  error  is  taken,  the 
plaintiff  in  error  shall  file  with  the 
clerk  of  the  court  below,  with  his  pe- 
tition for  the  writ,  an  assignment  of 
errors.  Supreme  Court  Rule  35;  Tefft 
V.  Stern,  74  Fed.  755,  21  C.  C.  A.  73. 

45.  San  Antonio  &  A.  P.  U.  Co.  v. 
Choate,  90  Tex.  81,  35  S.  W.  472; 
Clark  V.  Gregory,  87  Tex.  189,  27  S. 
\V.  56;  Belmont  v.  McAllister,  116  Va. 
285,  81  S.  E.  81;  Washington  Southern 
R.  Co.  V.  Cheshire,  109  Va.  741,  65  S. 
E.  27;  Columbia  Amusement  Co.  v.  Pino 
Beach  Inv.  Corp.,  109  Va.  325,  63  S. 
E.   1002,   IG  Ann.  Cas.  1120. 

fal  West  Virginia.— A  petition  for 
writ  of  error  shall  assign  errors,  and 
it  shall  not  bo  presented  until  somo 
counsel  or  attorney  of  the  appellate 
court  shall  certify  tliat  in  his  opinion 
it  is  proper  that  the  decision  should  be 
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is  intended  to  assig:n  particularly  the  errors  which  are  asserted  and 
intended  to  be  urged.'*^  The  petition,  usually  concludes  with  a  prayer 
for  the  allowance  or  issuance  of  the  writ,  and,  in  some  jurisdictions, 
with  a  request  for  supersedeas." 

IX.  ALLOWANCE  OF  WHIT.  — A.  In  General.  — At  common 
law,  the  allowane'c  of  a  writ  of  error  is  a  mere  clerical  act,  a  matter 
of  form,  having  no  judicial  significance.  Such  a  so-called  allowance 
was  made  after  the  writ  was  issued;  but  allowance  as  understood  un- 
der the  statutes  means  a  judicial  act  ]>reliniiuary  to  the  issuance  of  the 
writ.'"*  "Where  the  writ  is  a  ^\Tit  of  right,  as  at  common  law,  it  is  not 
necessary  tluit  it  should  be  allowed  by  a  judge.  As  already  stated, 
the  proper  olYieer  is  bound  to  issue  it,  as  of  course,  on  the  application 
of  the  party.***  In  some  jurisdictions,  however,  by  force  of  statute,  the 
"s\Tit  cannot  issue  until  it  has  been  allowed  by  the  court  or  judge  au- 
thorized by  the  statute.  This  power  may  be  vested  in  the  appellate 
court,  or  in  either  the  appellate  or  the  lower  court.'"'"  Moreover,  in  the 
same  state,  the  statute  may  provide  for  a  different  practice  in  the  al- 


reviewed    by    such    court.      West    Va. 
Code  (1916),  p.   1151,  §  8. 

46.  Tefft  V.  Btern,  74  Fed.  755,  21 
C.  C.  A.  73.  See  the  title,  "Errors, 
Assignment  of." 

47.  See  the  rules  and  statutes. 

[a]  Prayer  for  Reversal. — The  fed- 
eral statute  (U.  S.  Rev.  Sts.  §997) 
provides  that  with  the  writ  of  error 
there  must  be  returned  a  prayer  for 
reversal.  This  is  regularly  made  a 
part  of  the  assignment  of  errors,  a 
separate  pleading  from  the  petition  for 
the  writ.  It  has  been  held,  however, 
that  where  a  petition  for  the  writ 
prays  that  the  writ  may  issue  for  the 
correction  of  errors  so  complained  of, 
this  is,  in  substance,  a  compliance  with 
the  requirement  of  a  prayer  for  re- 
versal. Springfield  Safe-Dep.  &  Tr. 
Co.  V.  Attica,  85  Fed.  387,  29  C.  C.  A. 
214. 

Prayer  for  Citation. — In  the  federal 
courts,  t\'.e  petition  for  the  writ  usu- 
ally contains  a  prayer  for  citation. 
See   infra,   XII,   C. 

48.  See   infra,   this   note. 

[a]  "Allowance"  at  Common  Law. 
Thus,  as  said  in  an  early  New  York 
case,  referring  to  the  former  English 
prartice:  "The  English  books  speak 
much  of  allowing  a  writ  of  error,  but 
this  does  not  mean  a  judicial  act.  There 
the  writ  is  delivered  to  the  clerk  of 
the  errors,  who  enters  its  receipt, 
whereupon  the  party  takes  of  him  a 
note  or  certificate  that  he  has  allowed 
the    writ.      This    is    what    the    books 
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mean  when  they  speak  of  allowance. 
With  us,  the  English  idea  of  allow- 
ance of  the  writ  is  seldom  complied 
with,  beyond  the  receipt  of  it  by  the 
clerk  of  the  court  to  which  it  is  di- 
rected. The  filing  it  with  him,  and 
his  entering  the  receipt  of  it,  is  an  al- 
lowance, and  stays  execution,  if  bail 
be  in."  Van  Antwerp  v.  Newman,  4 
Cow.  (N.  Y.)  82,  15  Am.  Dec.  340.  See 
Tidd's  Pr.,  2,  1144. 

49.  See  supra,  II,  G. 

50.  See  the  statutes,  and  parti- 
cularly Ala.— Code,  1907,  §  6258.  Conn. 
Gen.  Sts.,  1918,  §  5856.  Mich.— Comp. 
Laws,    1915,   §  14588. 

[a]  In  taking  a  case  from  the  high- 
est court  of  a  state  to  the  supremo 
court  of  tlie  United  States  (1)  a  writ 
of  error  may  be  allowed  by  the  chief 
justice  of  the  state,  or  by  a  justice  of 
the  United  States  supreme  court. 
Northwestern  Union  Packet  Co,  V. 
Home  Ins.  Co.,  154  U.  S.  588,  14  Sup. 
Ct.  1168,  20  L.  ed.  463;  Gleason  v. 
Florida,  9  Wall.  (U.  S.)  779,  19  L.  ed. 
730;  U.  S.  Rev.  Sts.,  §999.  (2)  la 
case  the  writ  is  to  be  directed  to  a 
Ftate  court  having  but  one  judge 
("where  such  court  is  the  highest  state 
court  having  jurisdiction  of  the  case), 
the  writ  may  be  allowed  by  that 
judge.  Bartemeyer  v.  Iowa,  14  Wall. 
(U.  S.)  26,  20  L.  ed.  792.  (3)  When, 
however,  the  case  is  carried  up  from 
the  supreme  court  of  a  state,  such  court 
having  a  chief  justice  and  associates, 
the  writ,  if  allowed  by  such  court,  can 
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lowance  of  the  writ  in  particular  cases.^^  The  object  of  a  judicial  al- 
lowance of  the  writ  is  to  ascertain  from  an  examination  of  the  record 
whether  any  question  cognizable  on  review  is  presented.^-  The  usual 
practice  is,  therefore,  to  submit  with  the  petition  for  the  writ  a  certi- 
fied copy,  or  transcript,  of  the  record,  so  that  the  court  may  by  in- 
spection of  the  record  determine  the  propriety  of  allowing  the  writ." 

B.  Form  of  Allowance.  —  No  particular  form  is  required  for  the 
allowance  of  the  writ.  Such  terms  as  ' '  let  the  writ  issue, "  "  granted, ' ' 
"allowed,"  usually  written  at  the  bottom  of  the  writ,  follow^ed  by  the 
official  signature  of  the  judge  who  allows  the  writ,  are  in  common 
use.^* 

X.  ISSUANCE  OF  WRIT.  — It  has  previously  been  stated  that 
originally  writs  of  error  issued  out  of  chancery,  but  later,  under  the 
common  law  practice,  were  issued  from  the  office  of  the  clerk  of  the 
reviewing  court.  No  judicial  allowance  w^as  required,  and  they  w'ere 
issued,  as  a  matter  of  right,  upon  the  application  of  the  plaintiff  in 
error.^^  Wliere,  however,  the  vn^it  is  a  matter  of  judicial  allowance, 
such  allowance  must  be  obtained  before  the  writ  can  be  issued,'^  and 
even  after  a  writ  of  error  has  been  allowed,  it  is  not  the  duty  of  the 
clerk  to  issue  it  unless  so  requested  by  the  plaintiff  in  error."  More- 
over, it  is  generally  held  that  the  issuance  of  the  writ,  with  due  com- 
pliance with  statutory  requirements,  is  essential  to  the  jurisdiction  of 
the  appellate  tribunal,^^  and  a  judgment  will  not  be  reviewed  by  the 


be  allowed  only  by  the  chief  justice, 
or  by  the  actual  presiding  judge  pro 
tem.  of  the  state  supreme  court.  Barte- 
meyer  v.  Iowa,  14  Wall.  (U.  S.)  26,  20 
L.  ed.  729;  Butler  v.  Gage,  138  U.  S. 
62,  11  Sup.  Ct.  235,  34  L.  ed.  869.  Com- 
pare Havnor  v.  New  York,  170  U.  S. 
408,  18  Sup.  Ct.  631,  42  L.  ed.  1087. 

51.  See  the  statutes,  and  Conn.  Gen. 
Sts.,  1918,  §  6646. 

52.  Spies  f.  People,  123  U.  S.  131, 
143,  8  Sup.  Ct.  21,  31  L.  ed.  80;  Glca- 
Bon  V.  Florida,  9  Wall.  (U.  S.)  779. 
19  L.  ed.  730;  Twitchell  v.  Com,  7 
Wall.   (U.  S.)   321,  19  L.  ed.  223. 

53.  Spies  V.  People,  123  U.  S.  131, 
143,  8  Sup.  Ct.  21,  31  L.  cd.  80;  Olcn- 
pon  V.  Florida,  9  Wr'l.  (IT.  S.)  779,  19 
L.  ed.  730;  Twitchell  V.  Com.,  7  Wall. 
(U.  S.)   321,   19  L.  ed.  223. 

54.  In  the  federal  practice,  it  is 
said  to  ho  the  hotter  practice  to  in- 
dorse tho  allowance  upon  both  the  pe- 
tition and  the  writ,  althouph  it  is  held 
that  an  indorsement  upon  cither  is 
sufficient.  Warner  r.  Texas  &  P.  R. 
Co.,  54  Fed.  920,  4   C   C.   A.  670. 

55.  See  supra,  VIII,  and  also  Suy- 
dam    V.    Williamson,    20    How.    (U.    S.) 


427,  437,  15  L.  ed.  978;  Tidd's  Pr.  2, 
1134;    Steph.    PL    117. 

56.  See    supra,    IX. 

57.  Kentucky  Coal,  T.,  0.  &  L.  Co. 
V.  Howes,  153  Fed.  163,  82  C.  C.  A. 
337. 

58.  U.  S.— Ex  parte  Ralston,  119 
U.  S.  613,  7  Sup.  Ct.  317,  30  L.  ed. 
r;06;  Bondurant  v.  Watson,  103  U.  S. 
278,  26  L.  ed.  447;   Gleasou   v.  Florida, 

9  Wall.  779,  19  L.  ed.  730;  Mussina  v. 
Cavazos,  6  Wall.  355,  18  L.  ed.  810 
(affirmed,  6  Wall.  363,  18  L.  ed.  813); 
Smith  V.  Ferst,  66  Fed.  798,  14  C.  C. 
A.   96;    Stevens   r.    Clark,   62    Fed.   321, 

10  C.  C.  A.  379.  Ala. — Harrington  v. 
Mcriweather,  20  Ala.  607;  Koin  r.  Mc- 
llvainc,  1  Port.  285.  Colo.— Molan- 
din  V.  Colorado  Cent.  R.  Co.,  3  Colo. 
173.  Fla.— Knight  17.  Towles,  32  Fla. 
173,  14  So.  91;  Kjiight  V.  Wciskopf, 
21  Fla.  157;  Rabon  v.  State,  7  Fla.  9. 
Ga.— Pendlcv  v.  State,  87  Ga.  186,  13 
S.  E.  443;  McDougnll  f.  Rutherford, 
12  Ga.  602.  Mo. — State  v.  Kanooster, 
12  Mo.  App.  589;  Tv^-nch  (;.  Kelley,  6 
Mo.  App.  001.  N.  M.— Chisum  v.  Ay- 
ors.  4  N.  M.  8!».  12  Pnc.  697.  Wis. 
Roike  »;.   State  12   Wis.   570. 

[a]     Writ  Allowed   but   Not  Issued. 
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more  consent  of  the  parties,  the  writ  bcinp:  dispensed  witli/'^  Tho 
reijular  proeediire.  therefore,  after  the  allowanee  of  the  writ,  is  to 
present  tlie  allowed  petition  for  the  writ  to  the  clerk  of  the  court  au- 
thorized to  issue  the  writ,  and  request  him  to  issue  it.  Rejjjularly,  the 
^vl•it  issues  from  the  reviewing  court,**"  which  may  he  either  the  highest 
court  of  the  jurisdiction,'*^  or  some  lower  court  having  appellate  juris- 
diction over  the  case  in  question."-  The  statute,  however,  may  provide 
that  the  writ  may  be  issued  by  the  clerk  of  the  court  in  which  the 
judgment  was  rendered,  as  well  as  by  the  clerk  of  the  reviewing 
court.**^     In  all  cases,  however,  the  WTit  must  be  issued  in  due  con- 


Although  a  writ  of  error  has  been  al- 
lowed, the  supreme  court  of  the  United 
Stxites  has  no  jurisdiction  over  the 
judgment  of  a  state  court  if  the  writ 
has  not  been  actually  issued.  Ex  parte 
Ealston.  119  U.  S.  613,  7  Sup.  Ct.  317, 
30   L.    ed.   506. 

59.  U.  S.— Walker  r.  Dreville.  12 
Wall.  440,  20  L.  ed.  429;  Washington 
County  V.  Durant,  7  Wall.  694,  19  L. 
ed.  164;  Stevens  v.  Clark,  62  Fed.  321, 
10  C.  C.  A.  379;  Kelsey  v.  Forysth,  21 
How.  85,  16  L.  ed.  32.  Ala.— Koin  v. 
Mcllvaine,  1  Port.  285.  Colo.— Har- 
vey V.  Travelers'  Ins.  Co.,  18  Colo. 
354,  32  Pae.  935;  Meyer  v.  Brophy,  15 
Colo.  572,  25  Pac.  1090;  Molandin  v. 
Colorado  Cent.  R.  Co.,  3  Colo.  173. 
Mich. — Watts  v.  Tittabawassee  Boom 
Co.,  47  jNHch.  540,  543,  11  N.  W.  377. 
Minn. — Eathbun  v.  Moody,  4  Minn. 
364.  Wis.— Eolke  v.  State,  12  Wis. 
570. 

[a]  Illinois;  Non-Issuance  Imma- 
terial When. — Where  a  party,  seeking 
to  review  by  writ  of  error,  himself 
brings  up  the  record,  the  absence  of 
the  praecipe  for  the  issuance  and  the 
non-issuance  of  the  writ  are  immate- 
rial. F.  J,  McCain  Co.  v.  Kingsley, 
126  111.  App.  165. 

60.  Tidd's  Pr.,  2,  1134;  Steph.  PI. 
117. 

fa]  Not  Issued  Before  Entry  of 
Judgment. — A  writ  of  error  cannot 
properly  be  issued  before  entry  of  the 
judgment  which  it  purposes  to  review. 
Notley  V.  Brown,  208  U.  S.  429,  28 
Sup.  Ct.  385,  52  L.  ed.  5.59. 

61.  See  the  statutes. 

62.  See  the  statute?. 

fa]  Error  From  State  Court  to 
United  States  Supreme  Court. — (^)  Tt 
is  the  usual  prar-tire,  in  error  from  a 
state  court  to  the  supreme  court  of  the 
United  States,  after  allowance  by  the 
chief  justice  of  the  state  court,  to  pre- 
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sent  the  allowed  petition  for  the  writ 
to  the  clerk  of  the  United  States  dis- 
trict court  for  the  district  and  request 
him  to  issue  the  writ.  The  clerk  of 
the  state  supreme  court  has  no  au- 
thority to  issue  it.  Ex  parte  Ralston, 
119  U.  S.  613,  7  Sup.  Ct.  317,  30  L.  ed. 
506;  McDonogh  v.  Millaudon,  3  How. 
(U.  S.)  693,  11  L.  ed.  787.  (2)  It  has 
been  held,  however,  that  a  writ  of  er- 
ror otherwise  correct  in  form,  but 
signed  by  a  clerk  of  the  state  court, 
may  be  amended  by  permission  of  the 
United  States  supreme  court.  Miller 
V.  Texas,  153  U.  S.  535,  14  Sup.  Ct. 
874,   38   L.   od.   812. 

[b]  The  filing  of  the  order  for  the 
allowance  of  the  writ  with  the  clerk 
of  the  state  court  (in  error  from  a 
state  court  to  the  supreme  court  of 
the  United  States)  is  no  demand  for 
the  wrM.  Ex  parte  Ralston,  119  U.  S. 
613,  7  Sup.  Ot.  317,  30  L.  ed.  506. 

63.  See  the  statutes,  and  the  fol- 
lowing: TJ.  S. — Insurance  Co.  of  Vir- 
ginia V.  Mordecai,  21  How.  195,  16  L. 
ed.  94;  Cotter  v.  Alabama  G.  S.  R. 
Co.,  61  Fed.  747,  10  C.  C.  A.  35.  Fla. 
First  Nat.  Bank  r.  King,  36  Fla.  25, 
18  So.  1.  Miss. — Natchez  Ins.  Co.  v. 
Stanton,    4    How.    7. 

[a]  Federal  Courts. — fl)  In  the 
first  reported  ease  on  the  subject  in 
the  supreme  court  of  the  United 
States,  it  was  lield  that  writs  of  error 
could  issue  only  from  the  office  of  the 
clerk  of  that  court.  West  r.  Barnes, 
2  Dall.  401,  1  L.  ed.  433  (1791).  (2) 
Tn  the  following  year,  however,  an  act 
nf  fongress  (1  St",  at  Ti.  278)  provided 
that  writs  of  error  might  be  issued  by 
clerks  of  the  circuit  court.  Under  the 
present  governing  statute  (Act  of 
Jan.  22,  1912,  31  St.  at  L.  64), 
writs  of  error  returnable  to  the  su- 
preme court  by  a  circuit  court  of  ap- 
peals  may  be   issued   as   well   by    the 
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formity  to  the  statutory  requirements,  if  any,  otherwise  it  will  be  sub- 
ject to  dismissal.*'* 

XI.  FORM  OF  THE  WRIT.  — A.  In  General. —  The  writ  of 
error  should  regularly  agree  with  the  record,  in  the  names  and  de- 
scription of  the  parties,  and  nature  of  the  cause  of  action.''^  It  should, 
moreover,  conform  to  any  requirements  the  statutes  may  prescribe.^^ 

B.  Runs  in  "Whose  Name.  —  In  England,  a  vrrh  of  error  ran*  in 
the  king's  name.''"  In  this  country,  in  the  federal  courts,  it  runs  in 
the  name  of  the  president  of  the  United  States;^®  and  in  the  state 
courts  in  the  name  of  the  state.®^ 

C.  Addressed  to  What  Court.  —  The  writ  is  regularly  addressed 
to  the  court,  judge,  or  judges  having  custody  of  the  record, "°  although 
by  statute  it  may  be  addressed  to  the  clerk  of  such  court. '^^ 

D.  Body  of  the  Writ.  —  1.  In  General.  —  The  body  of  the  writ 
recites  the  names  of  the  parties^  the  nature  of  the  suit,  the  judgment, 
the  alleged  error  in  the  record,  and  comonands  that  the  record  be  sent 


clerks  of  district  courts,  as  by  tho 
clerk  of  a  circuit  court  of  appeals,  or 
by  the  clerk  of  the  supreme  court.  See 
In  re  Issuing  "Writs  of  Error,  199  Fed. 
115,  117   C.  C.  A.  603. 

64.  U.  S. — Germain  i;.  Mason,  154 
U.  S.  587,  14  Sup.  Ct.  1170,  20  L.  ed. 
689;  Wells  V.  McGregor,  13  Wall.  188, 
20  L.  ed.  538;  West  v.  Barnes,  2  Dall. 
401,  1  L.  ed.  433;  Cotter  v.  Alabama 
G.  S.  R.  Co.,  61  Fed.  747,  10  C.  C.  A. 
35;  Northern  Pac.  E.  Co.  v.  Amato,  49 
Fed.  881,  1  C.  C.  A.  468.  Ark.— Ruth- 
erford V.  State  Bank,  3  Ark.  493. 
Conn. — Curtice-  v.  Mason,  1  Root  259. 
Ga.— Blood  V.  Martin,  21  Ga.  127; 
Rowell's  Exrs.  v.  Neves'  Exr.,  21  Ga. 
125.  Mass. — Pombroko  r.  Abington, 
2  Mass.  142.  Miss.— Natrhez  Ins.  Co. 
V.  Stanton,  4  How.  7.  Tenn. — Elliott 
V.  McNairy  &  Co.,  1  Baxt.  342.  Wis. 
Ward  V.  Pirce,  1  Pin.  57. 

fa]  Giving  of  Bond. — The  statute 
may  provide  th;it  a  pnTcqiiisite  to  tho 
issuance  of  the  writ  sh.Tll  be  the  filing 
of  a  bond  to  the  effeet  that  the  plain- 
tiff in  error  shall  prosecute  the  suit, 
and  answer  all  damages  if  he  fail  to 
make  his  plea  good.  Such,  for  exam- 
ple, is  the  Connecticut  statute.  Gen. 
Sts..  19m,  ^r,H-jf].  .See,  in  general,  in- 
fra,   XTII. 

Amendments. — As  to  tho  amending 
of   writs   (if   error,   .sf-c   infra,   XX,   D. 

65.     Tidd's   Pr.,   2,    1113. 

fa"!  Great  certainty  required  in 
making    tho   writ    agree    with    tho  rec- 


ord.    In  re  Lewis   (Mo.  App.),  213  S. 
W.  146. 

66.  U.  S. — Davenport  v.  Fletcher, 
16  How.  142,  14  L.  ed.  879.  Fla. 
Driggs  V.  Higgins,  1  Fla.  103.  Ga. 
Lovingood  f.  Roberts,  89  Ga.  417,  15 
S.  E.  495.  Ky.— Brown  r.  McKee,  1 
J.  J.  Marsh.  471.  Mass. — Peirce  v. 
Adams,  8  Mass.  3S3.  Miss. — Sherman 
V.  Lovejoy,  30  Miss.  105.  Mo. — How- 
ell V.  Reynolds  County,  51  Mo.  154. 
Tex.— Mills  r.  Paul,  4 'Tex.  Civ.  App. 
503,  23   S.   W.   3&5,  396. 

67.  Tidd's  Pr.  2,  1142;  Jaques  v. 
Cesar,  2  Wms.  Saund.  97,  101,  note, 
85    Eng.    Reprint    773. 

68.  Supreme  Court  Rule,  No.  5; 
Long  f.  Farmers'  State  Bank,  147  Fed. 
360,  77  C.  C.  A.  538,  9  L.  R.  A.  (N.  S.) 
585. 

69.  See  the  statutes. 

70.  U.  S.— Wedding  v.  Meyler,  192 
U.  S.  573,  24  Sup.'Ct.  322,  48  L.  ed. 
570,  66  L.  R.  A.  833;  Atherton  v. 
Fowler,  91  U.  S.  143,  23  L.  ed.  265; 
Miller  v.  .Joseph,  17  Wall.  655,  21  L. 
ed.  741;  McGuire  r.  Com.,  3  Wall.  382, 
18  L.  ed.  164;  Webster  v.  Reid,  11 
TIow.  437,  13  L.  ed.  761;  Gelston  v. 
Tloyt,  3  Wheat.  246,  4  L.  od<.  381. 
N.  "h.— Rorhester  r.  Roberts,  25  N.  H. 
495,  503.  N.  J.— Bruniagim  r.  Chew, 
21  N.  .T.  Eq.  180.  N.  Y.— Blunt  v. 
Greenwood,  1  Cow.  15.  Ohio. — Ger- 
hard  r.   State,  3  Ohio  St.  508. 

71.  See  the  statutes,  and  particu- 
larly Ala.  Code,  1907,  8  62.18. 
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uitliin  a  timo  cort-ain  to  tlio  roviowinp:  coiii-t,  in  ordor  tliat  the  error 
tlieriMii.  if  any,  may  be  eorreeted.'^- 

2.     Parties.  —  Tlie  urit  should  set  out  the  names  of  the  parties.''^ 


72.  See  infra  this  note,  and  Tidd's 
Pr.,  vol,  2,  p.  1142;  Smith  V.  Kingslcy, 
19   Wend.    (N.   Y.)    620. 

[a]  It  is  enough,  to  allege  in  the 
writ  of  crrpr  that  in  an  action  brought 
by  (or  against)  the  plaintiff  in  error 
to  the  court  whose  action  is  com- 
plained of,  such  proceedings  were  had 
as  appear  by  a  copy  of  the  record 
thereof  attached  to  the  writ  of  error, 
and  that  the  trial  court  in  proceeding 
to  and  rendering  the  judgment  therein 
manifestly  erred  and  mistook  the  law, 
and  to  then  assign  the  errors  which 
are  clainied  to  have  been  committed, 
and  ask  for  the  reversal  of  the  judg- 
ment. This  is  the  brief  form  given  in 
Practice  Book,  p.  479.  It  is  unneces- 
sary and  improper  to  include  in  the 
writ  of  error  allegations  of  fact  out- 
side the  record  to  show  that  the  judg- 
ment was  erroneous.  Lippitt  v.  Bid- 
well,   87    Conn.    608,   89    Atl.   347. 

[b]  A  writ  of  error  from  the  su- 
preme to  the  circuit  court,  which  is 
addressed  to  the  judge  of  the  latter 
court,  and  commands  him  to  send  the 
record  of  the  cause  to  the  former 
court,  and  which  describes  the  parties 
to  the  judgment  sought  to  be  reviewed 
precisely  as  they  are  described  in  the 
record  of  the  circuit  court,  is  in  due 
form  qs  to  the  points  indicated.  United 
States  Mut.  Ace.  Assn.  v.  Weller,  30 
Fla.  210,  11   So.  786. 

For  forms  see  9  Standard  Proc.  1293, 
and  the  following  cases:  U.  S. — Wor- 
cester V.  Georgia,  6  Pet.  515,  8  L.  ed. 
483.  Me.— Hunter  v.  Heath,  76  Me. 
219.  N.  M. — Valencia  County  v.  At- 
lantic &  P.  E.  Co.,  3  N.  M.  621,  9  Pac. 
519. 

[c]  From  the  Supreme  Court  of  the 
United  States  to  a  State  Court. — The 
followinjr  form  is  copied  from   the  rec- 

'ord  in  San  Jose  Land  &  Water  Co.  v. 
San  Jose  Ranch  Co..  189  U.  S.  177,  23 
Sup.   Ct.487,  47  L.  ed.  765. 
United    States    of    America,    ss. 
The  President  of  the  United  States  to 
the  Honorable  the  Judges  of  the  Su- 
preme Court  of  the  State  of  Califor- 
nia,  Greeting: 

Because  in  the  record  and  proceed- 
ings, as  also  in  the  rendition  of  the 
judgment    of    a    plea    which    is    in    the 
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said  supreme  court  of  the  State  of 
California,  before  you,  or  some  of  you, 
being  the  highest  court  of  law  or  eq- 
uity of  the  said  state  in  which  a  deci- 
sion could  be  had  in  the  said  suit,  be- 
tween The  San  Joso  Land  &  Water 
Company,  a  corporation,  plaintiff  and 
plaintiff  in  error,  and  the  San  Jose 
Ranch  Company,  a  corporation,  de- 
fondant  and  defendant  in  error,  where- 
in was  drawn  in  question  the  con- 
struction of  a  statute  of  the  United 
States,  and  the  decision  was  against 
the  right,  title  privilege  or  exemption 
specially  set  up  or  claimed  under  such 
statute,  a  manifest  error  has  happened, 
to  the  great  damage  of  the  said  San 
Jose  Land  &  Water  Company,  plaintiff 
in  error  as  by  its  said  complaint  ap- 
pears. We  being  willing  that  error, 
if  any  hath  been,  should  be  duly  cor- 
rected, and  full  and  speedy  justice 
done  to  the  parties  aforesaid  in  this 
behalf,  do  command  you,  if  judgment 
be  therein  given,  that  then  under  your 
seal,  distinctly  and  openly  you  send 
the  record  and  proceedings  aforesaid, 
with  all  things  concerning  the  same  to 
the  Supreme  Court  of  the  United 
States,  together  with  this  writ  so  that 
3'Ou  may  have  them  at  Washington  on 
the  eleventh  day  of  June  next,  in  the 
said  Supreme.  Court,  to  be  then  and 
there  held,  that  the  record  and  pro- 
ceedings aforesaid  being  inspected,  the 
said  Supreme  Cf)urt  may  cause  further 
to  be  done  therein,  to  correct  that  er- 
ror, what  of  right  and  according  to 
the  laws  and  customs  of  the  United 
States  should  be  done. 

Witness,  the  Honorable  Melville  W. 
Fuller,  chief  justice  of  the  Supreme 
Court  of  the  United  States,  the  13th 
days   of  April,  A.   D.  1901. 

(Seal  U.  S.  Circuit  Court,  Southern 
Dist.   Cal.,   1886.J 

Wm.  M.  Van  Dyke, 

Clerk  of  the  Circuit  of  the  United 
States  for  the  Southern  District  of 
California. 

By ,  Deputy. 

73.  U.  S.— <Jodbe  v.  Tootle,  154  U. 
S.  576,  14  Sup.  Ct.  1167,  19  L.  ed.  831; 
Miller  v.  McKenzie,  10  Wall.  582,  19 
L.  ed.  1043;  Smyth  v.  Strader,  Pevine 
&    Co.,    12    How.    327,    13    L.    ed.    1008; 
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3.  Nature  of  Suit  and  Judgment.  —  The  writ  should  sufficiently 
designate  the  nature  of  the  suit  and  the  judgment/*  Judgments,  how- 
ever, that  are  distinct  and  different  from  each  other,  and  rendered  at 
different  times,  cannot  be  comprehended  in  a  writ  of  error."  More- 
over, at  common  law,  errors  of  law  and  errors  of  fact  cannpt  be  joined 
in  such  a  'OTit,'"  although  the  local  practice  may,  in  some  states,  per- 
mit such  a  course.'^ 

4.  Order  To  Send  Record.  —  The  writ  regularly  contains  an  order 
to  send  to  the  reviewing  court  the  record  and  proceedings,  ^\^th  all 
things  concerning  the  same.'^* 

5.  Return  Day.  —  The  ■v\Tit  must  also  specify  the  time  when  the 
record  is  to  be  returned.    This  time  is  known  as  the  return  day.^^ 

6.  The  Teste.  —  The  writ  should  regularly  bear  the  teste  of  the 
presiding  justice  of  the  court  which  issues  the  writ.  In  a  state  court, 
this  would  be  either  the  chief  justice  of  the  state,  or  the  presiding 
justice  of  a  luv*-er  court  having  appellate  jurisdiction.^"  In  a  federal 
writ,  the  writ  is  tested  in  the  name  of  the  chief  justice  of  the  United 
States." 


Wilson  V.  Life  &  Fire  Ins.  Co.,  12  Pet. 
140,  9  L.  ed.  1032;  Deneale  v.  Archer, 
8  Pet.  526,  8  L.  ed.  1032.  Ala.— Joseph 
f.  Joseph,  5  Ala.  280.  Ark. — Borden 
V.  State,  8  Ark.  399;  Gasquett  &  Co. 
V.  Berry,  6  Ark.  246.  Fla. — State  v. 
Canfield,  40  Fla.  36,  23  So.  .591,  42  L. 
R.  A.  72;  Johnson  v.  Polk  County,  24 
Fla.  28,  3  So.  414.  Ga. — Cox  v.  Macon 
&  W.  R,  Co.,  12  Ga.  270;  Beall  v. 
Fox's  Exrs.,  4  Ga.  403,  111.— Robinson 
V.  Magarity,  28  111.  423;  Bowles  v. 
Rouse,  8  111.  408.  Compare  Bletch  v. 
Johnson,  40  111.  116.  Miss.— Hoggatt 
f.  Ferrall,  41  Miss.  642;  Whitworth  V. 
Carter,   41    Miss.    639. 

fa]  Partnership. — A  writ  of  erroi 
cannot  be  issued  in  the  name  of  a 
partnership;  the  names  of  the  indi- 
vidual partners  must  be  used.  Godlto 
V.  Tootle,  154  U.  S.  576,  14  Sup.  Ct. 
1167,  19  L.  ed.  831;  Johnson  i;.  Polk 
County,  24  Fla.  28,  3  So.  414.  See, 
however,  Williams  &  Co.  v.  Kitchen. 
43    Mo.    App.    338. 

74.  U.  S. — Davenport  v.  Fletcher, 
16  How.  142,  ^i  L.  od.  879.  Ark. 
Gasquett  &  Co.  v.  Berry,  6  Ark.  246. 
Colo. — Vance's  Heirs  v.  Maroncy,  3 
Colo.  293.  N.  H.— Rochester  v.  Rob- 
erts.  25    N.   H.   4Wj,  503. 

75.  Ala.— Boyctt  v.  Kerr,  7  Ala.  9; 
Read  v.  Owen,  9  Port.  180.  Ky. 
Guthrie's  Admrs.  v.  Noel,  5  J.  J. 
Marsh.  295;  Carneal's  Heirs  v.  May, 
2  A.  K.  Mar.sh.  587,  12  Am.  Doc.  4.-53. 
Wis. — See    also    American    Buttonhole 


0.   &  S.  Mach.  to.  V.  Gurnee,  38  Wis. 
533. 

76.  Lightfoot  V.  Commonwealth 
Bank,  4  Dana  (Ky.)  492;  Logan  t) 
Steel's  Heirs,  7  J.  J.  Marsh  (Ky.)  41; 
Williams  v.  Clay,   5   Litt.   (Ky.)   56. 

77.  See   infra,   this   note. 

[a]  Under  the  practice  of  Massa- 
chusetts errors  of  law  and  errors  of 
fact  may  be  joined  upon  a  writ  of 
error.  Rothschild  v.  Knight,  170  Mass. 
48,  67  N.  E.  337;  Eliot  v.  McCormick. 
141  M'ass.  194,  6  N.  E.  375;  Raymond 
r.  Butterworth,  139  Mass.  471,  1  N.  E. 
126;   Goodridge  V.  Ross,  6  Mete.  487. 

78.  Rochester  v.  Roberts,  25  N.  H. 
495,   503. 

79.  XT.  S. — Sea  v.  Connecticut  Mut. 
L.  Ins.  Co.,  154  U.  S.  659,  14  Sup.  Ct. 
1191,  25  L.  ed.  772;  Puget  Sound  Agr. 
Co.  V.  Pierce  County,  6  Wall.  246.  IS 
L.  ed.  739;  Porter  v.  Foley,  21  How. 
.393,  16  L.  ed.  1.54;  Carroll  v.  Dorsoy, 
20  How.  204,  15  L.  ed.  803.  Ark. 
Rutherford  v.  State  Bank,  3  Ark.  493, 
N.  Y. — Clapp  V.  Bromagliam,  9  ('ow. 
304,  Tex.— Hunt  v.  Schrieb,  37  Tex. 
032. 

80.  First  Nat.  Bank  r.  King,  36 
Fla.  25,  18  So.  1.  See  HI.  Rev,  Sts,, 
1913,    p.   082. 

81.  U.  S,  Rev,  Sts.,  §§911,  912;  U. 
S.  Sup.  Ct.  Rule  5;  Germain  r.  Ma>^on, 
154  U.  S.  587,  14  Sup.  Ct.  1170,  20  L. 
ed.  689;  Mussina  v.  Cavasros.  6  Wall. 
(IT.  S.)  355,  18  L.  ed.  81  n,  amrmed,  6 
Wall,  363,  18  L.  ed.  813. 
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7.  Sealing  and  Signing.  —  The  Avrit  shoiikl  regularly  be  signed  by 
the  ehn-k  of  the  issuing  eourt,'*-  and  sealed  with  the  seal  of  the  court.®^ 

XII.  PROCESS. —  A.  In  General. —  In  order  that  the  review- 
ing court  may  obtain  jurisdiction  over  the  defenchint  in  error,  he  must 
be  duly  served  \nth  appropriate  proeess.^''  Mere  notice  in  open  court 
of  an  intent  to  sue  out  a  writ  of  error  is  not  sufticient.^^  The  nature 
and  form  of  such  process  is  not  uniform,  however,  in  the  various  jur- 
isdictions, and  the  local  statutes  must  be  consulted  and  followed.**" 
The  olijecf  of  all  such  process  is,  of  course,  notice,  and  irrespective  of 
the  form,  in  use,  whether  scire  facias,  citation,  or  summons,  its  general 
purport  is  to  inform  the  defendant  in  error  that  a  writ  of  error  has 
been  sued  out,  and  that  he  appear  at  the  appellatei  court,  at  a  time  cer- 
tain, to  hear  the  errors  assigned,  or  to  show  cause  why  the  errors 
should  not  be  corrected.®^ 

B.  Scire  Facias.  —  At  common  law,  in  connection  with  writs  of 
error,  the  process  in  error  is  the  writ  of  scire  facias  ad  audiendum 
errores,*^  and  this  practice  has  been  followed  in  some  American 
states.®^     This  writ  is  directed  to  the  sheriff  who  serves  and  returns 


82.  Rochester  v.  Roberts,  25  N.  H. 
49.5,  504.  See  111.  Rev.  Sts.,  1913,  p. 
682,    §28. 

83.  Overton  v.  Cheek,  22  How.  (U. 
S.)  46,  16  L.  ed.  285.  Anonymous,  20 
N.  J.  L.  49o.  See  111.  Rev.  Sts.,  1913, 
p.    682,    §28. 

84.  U.  S.— Kitchen  v.  Randolph,  93 
U.  S.  86,  23  L.  ed.  810;  Lloyd  v. 
Alexander,  1  Crunch  265,  2  L.  ed.  137. 
Ala.— Wyatt  v.  Avery,  14  Ala.  586. 
Fla. — Christopher  f.  Newnham,  34  Fla. 
370,  16  So.  274.  Mo.— Davenport  v. 
Hannibal,  110  Mo.  574,  19  S.  W.  822. 
N.  H.— Clark  v.  Courser,  29  N.  H.  170. 
Tex. — Roberts  v.  Landrium,  3  Tex.  16; 
Texas  &  P.  Rv.  Co.  v.  Lennox^  1  White 
-fc    W.    Civ.    Cas.,    §530. 

85.  United  States  v.  Phillips,  121 
U.  S.  254,  7  Sup.  Ct.  874,  30  L.  ed.  914. 

86.  See  the  statutes  and  the  fol- 
lowing cases:  U.  S. — Palmer  r.  Donner, 
7  Wall.  541,  19  L.  ed.  99;  United 
States  V.  Hodge,  3  How.  534,  11  L.  ed. 
714.  Fla.— State  i\  Canfield,  40  Fla. 
36,  23  So.  591,  42  L.  R.  A.  72;  Chris- 
topher V.  Newnham,  34  Fla.  370,  16 
So.  274.  HI. — Birkby  v.  Solomons,  15 
111.  120;  Breaton  v.  Johnson,  1  111. 
App.  160.  Mass. — Peirce  v.  Adams,  8 
Mass.  383;  Glover  v.  Heath,  3  Mass. 
252. 

87.  TT.  S. — Cohens  v.  Virginia,  6 
Wheat.  264,  5  L.  ed.  257.  Ga.— Armis 
V.    Barker,   4    Ga.    170.      N.    H.— Tandy 
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r.  Rowell,  54  N.  H.  384;  Rochester  v. 
Roberts,   25   N.   H.  495. 

[a]  Simply  Notice  to  Opposite 
Party. — "What  is  the  citation?  It  is 
simply  notice  to  the  opposite  party, 
that  the  record  is  transferred  into  an- 
other court,  where  he  may  appear,  or 
decline  to  appear,  as  his  judgment  or 
inclination  may  determine.  As  the 
party  who  has  obtained  a  judgment  is 
out  of  court,  and  may,  therefore,  not 
know  that  his  cause  is  removed,  com- 
mon justice  requires  that  notice  of  the 
fact  should  be  given  him.  But  this 
notice  is  not  a  suit,  nor  has  it  the 
effect  of  process.  If  the  party  does 
not  choose  to  appear,  he  cannot  be 
brought  into  court,  nor  is  his  failure 
to  appear  considered  as  a  default. 
Judgment  cannot  be  given  against  him 
for  his  non-appearance,  but  the  .judg- 
ment is  to  be  re-examined,  and  re- 
versed or  affirmed,  in  like  manner  as 
if  the  party  had  appeared  and  argued 
his  cause."  Cohens  v.  Virginia,  6 
Wheat.  (U.  S.)  264,  5  L.  ed.  257. 

88.  See  Tidd's  Pr.,  vol.  2,  p.   1172. 

89.  Ala. — Roebuck  v.  Duprey,  2 
Ala.  352;  Lcf-at  v.  Salle,  1  Port.  287. 
Fla.— First  Nat.  Bank  v.  King,  36  Fla. 
25,  18  So.  1;  Christopher  v.  Newnham, 
34  Fla.  370,  16  So.  274.  See,  however, 
State  V.  Canfield,  40  Fla.  36,  23  So.  591, 
42  L.  R.  A.  72,  for  change  of  the 
practice  in  that  state.  111. — Clifford 
V.   Keating,  4  111.  250. 
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it,*®  and  the  statutorj^  provisions  relating  to  its  service  nuust  be  ob- 
served.®^ In  some  jurisdictions,  the  writ  should  contain  an  assign- 
ment of  the  errors  alleged.®^ 

C.  Citation.  —  At  the  present  time,  appellate  process  in  connec- 
tion with  writs  of  error  is,  in  most  jurisdictions,  known  as  citation."' 
The  citation  is  addressed  to  the  defendant  in  error,®*  and  is  usually 
signed  either  by  a  justice  of  the  reviewing  court  or  by  a  judge  of  the 
court  to  which  the  writ  is  directed.®^     The  citation  must  be  served 


90.  Sammis  v.  'Wiglitman,  25  Fla. 
547,  6  So.  173;  Knight  v.  Weiskopf, 
21  Fla.  157;  Tandy  v.  Rowell,  54  N. 
H.  3S4. 

[a]  Former  English  Practice. — In 
practice  it  is  usual  for  the  defendant 
in  error,  by  consent,  to  take  notice 
voluntarily  of  the  assignment  of  er- 
rors, which  consent  is  testified  by  his 
pleading  in  nullo  est  erratum,  and  then 
tliere  is  no  occasion  for  a  scire  facias 
ad  audiendum  errores.  When  a  scire 
facias  is  sued  out,  and  the  defendant 
does  not  appear  and  join  in  error,  the 
plaintiff  may  move  to  reverse  the  judg- 
ment, upon  producing  the  record  of 
the  scire  facias,  with  the  sheriff's  re- 
turn of  scire  feci,  and  an  entry  of  the 
defendant's  default,  without  taking 
out  a  rule  to  join  in  error.  Tidd's  Pr., 
vol.  2,   p.    1172. 

[b]  For  a  form,  see  Hunter  v. 
Heath,  76  Me.  219. 

91.  Fla. — Christopher  v.  Newnham, 
34  Fla.  370,  16  So.  274;  Kcnnesaw 
Mills  Co.  V.  Bynum,  34  Fla.  360,  16 
So.  276;  Driggs  v.  Higgins,  19  Fla. 
103.  Mass.— Glover  v.  Heath,  3  Mass. 
252.  N.  H.— Rochester  v.  Roberts,  25 
N.  H.  405. 

[a]  Second  or  Alias  Scires  Faciaa. 
It  is  not  material  tliat  a  second  or 
alias  scire  facias  ad  audiendum  errores 
was  issued  without  an  order  or  rule 
of  court,  the  first  or  original  not  hav- 
ing been  served.  United  States  Mut. 
Ace.  Assn.  V.  Wel'.er,  30  Fla.  210,  11 
So.    786. 

92.  Me.— Hunter  v.  Heath,  76  Me. 
210.  Mass.— Poirce  r.  Adams,  8  Mass. 
38.1.  N.  H.— Rochester  v.  Roberts,  25 
N.   H.   405. 

Fa"!  Variance  as  to  Parties. 
Where,  in  tlip  citing  part  of  a  f-ciro 
facias  ad  andinndum  errores,  a  party 
is  described  as  gnnrdinn  of  another, 
jTnd  tlio  former  party  is  described  in 
iho  recital  of  such  writ  and  in  the 
writ   of   error   as    the    next    friend    of 


the  latter  party,  the  word  "guardian" 
will  be  construed  to  mean  "next 
friend"  and  the  variance  held  imma- 
terial. United  States  Mut.  Ace.  Assn. 
V.  Weller,  30  Fla.  210,  11  So.  786. 

[b]  Amendments. — Where  a  scire 
facias  ad  audiendum  errores  describes 
correctly  in  its  recital  the  parties  to 
the  judgment  complained  of,  but  in 
the  citing  part  brings  in  parties  whose 
names  do  not  appear  in  the  writ  of 
error,  the  irregularity  in  the  scire 
facias  may  be  cured  by  amendment. 
United  States  M*ut.  Ace.  Assn.  v.  Wel- 
ler, 30  Fla.  210,   11  So.   786. 

93.  Citation  is  the  appellate  pro- 
cess in  the  federal  courts.  The  writ 
of  error  must  be  returned  with  the 
original  citation  with  proof  of  serv- 
ice. U.  S.  Rev.  Sts.,  §§  999,  1000.  See 
Brown  v.  McConnell,  124  U.  S.  489,  8 
Sup.   Ct.  559,  31   L.  ed.  495. 

94.  Bigler  v.  Waller,  12  Wall.  (U. 
S.)  142,  20  L.  ed.  260;  Peale  v.  Phipps, 
8    How.    (U.    S.)    256,   12   L.    ed.    1070. 

95.  Richards  v.  Mackall,  113  U.  S. 
539,  5  Sup.  Ct.  535,  28  L.  ed.  1132; 
Sage  V.  Railroad  Co.,  96  U.  S.  712,  24 
L.  ed.  641. 

[a]  Federal  Statute.— Section  999 
of  the  United  States  Rev.  Sts.  pro- 
Tides  that  in  error  from  a  state  court 
to  the  supreme  court  of  the  United 
States,  the  citation  shall  be  signed  by 
tlie  chief  justice,  .iu^lgf".  or  chancellor 
of  the  court  rendering  the  judgment 
or  passing  the  decree  complained  of, 
or  by  a  .iustice  of  the  supreme  court 
of  the  United  States.  Butler  v.  Gage, 
138  U.  S.  .5?,  11  Sup.  Ct.  235,  34  L.  ed. 
869. 

fb"!  Signature  of  Clerk. — Under  the 
federal  practir-e,  the  signature  of  the 
clork  is  insnfTicient.  Brown  r.  Mc- 
Connell. 124  U.  S.  489,  8  Sup.  Ct.  559, 
31  L.  ed.  495. 

fc]  Form  of  Citation.— See  Wor- 
cester r.  Oeorgia,  6  Pet.  (U.  S.)  515, 
8  L.  ed.  483. 
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within  the  time  prescribed  by  statute  or  rule  of  court,""  and  the  mode 
of  service  must  likewise  eonl'onn  to  such  requirements."^  Service  may 
be  made  upon  the  attorney  of  record  of  the  defendant  in  error  with 
like  effect  as  upon  tlie  party  liimself."'''  Tlie  servici^  of  process  may 
be  waived,""  and  voluntary  appearance  Avitliout  protesting  the  want 
of  service  will  constitute  a  waiver.^ 

D.  Summons.  —  In  some  states,  appellate  process  is  in  the  form  of 
summons  as  in  any  other  action. - 

XIII.  SUPERSEDEAS  ANT>  BOND.  —  At  common  law,  a  writ  of 
error  operated  as  a,  supersedeas  by  implication,^  no  security  being  re- 


96.  See   the   statutes   ami   rules. 

[a]  Federal  Practice. — The  federal 
statute  provides  that  the  defendant 
in  error  must  have  at  least  thirty  days' 
notice  before  the  hearing.  U.  S.  Kov. 
Sts.,  §  099.  The  citation  must  be 
served,  moreover,  before  the  return 
day  of  the  writ.  Sup,  Ct.  Rule  No.  8, 
subd.  5. 

[b]  At  Time  of  Servicf  of  Writ. 
(1)  A  citation  to  the  parties  to  the 
■writ  must  be  served  at  the  time  of 
service  of  the  -writ,  or  the  writ  will 
not  be  heard;  Hogan  v.  Ross,  9  How. 
(U.  S.)  602,  13  L.  ed.  276;  Bailiff  v. 
Tipping,  2  Cranch  (U.  S.)  406,  2  L.  ed. 
320.  (2)  But  this  is  an  objection  that 
is  waived  if  the  parties  appear  with- 
out protesting  the  want  of  service. 
Chaffee  t\  Hay  ward,  20  How.  (U,  S.) 
208,  15  L,  ed.  804,  851;  Bingham  v. 
Wvse,  14  Tex,  241;  Chambers  v. 
Hodges,  3  Tex.  517. 

97.  See  the  statutes  and  rules,  and 
generally  the  title,  "Service  of  Pro- 
cess and  Papers,"  and  2  Standard 
Proc.   310-320. 

[a1  Mode  of  Service. — Service  is 
usually  made  by  delivering  a  copy  of 
the  citation,  by  the  officer  serving  the 
same,  to  the  defendant  in  error  per- 
sonally, or  by  leaving  a  copy  thereof 
at  the  usual  place  of  abode  of  each 
defendant  in  error,  with  some  adult 
person  who  is  a  member  or  resident 
in  the  family.  The  supreme  court  of 
the  T''nited  States  has  said  that,  in 
federal  cases,  the  service  of  citation 
upon  parties  in  this  way  would  doubt- 
less be  sufficient.  Tripp  v.  Santa  Rosa 
St.  R.  Co.,  144  U.  S.  126,  129,  12  Sup. 
Ct.  655,  36  L.  ed.  371. 

[bl  Service  by  Mail. — (1)  Under 
the  federal  practice,  E?rvice  by  mail 
is  not  sufficient.  Tripp  v.  Santa  Rosa 
St.  R.  Co.,  144  U.  S.  126,  12  Sup.  Ct. 
655,    36    L.    ed.    371.      (2)    In    Illinois, 
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however,  the  statute  provides  that  if 
the  defendant  resides  out  of  the  state, 
or  has  gone  out  of  the  state,  or  cannot 
be  found,  notice  may  be  given  by 
publication  and  mail.  III.  Rev.  Sts., 
1913,   p.   1881,    §  125. 

98.  Tripp  V.  Santa  Rosa  St.  R.  Co., 
144  U.  S.  126,  12  Sup.  Ct.  655,  36  L. 
ed.  371;  Bacon  v.  Hart,  1  Black  (U. 
S.)    38,  17  L.  ed.  62. 

99.  U.  S.— Chaffee  v.  Hayward,  20 
How.  208,  15  L.  ed.  804,  851;  Carroll 
V.  Dorsey,  20  How.  204,  15  L.  ed.  803, 
Fla, — Williams  v.  La  Penotiere,  26 
Fla.  333,  7  So.  869.  Ga.— Bliss  v.  Ste- 
vens, 13  Ga.  401.  HI — Birkby  v.  Sol- 
omons, 15  111.  120.  Tenn. — McBee  v. 
McBee,  1  Heisk.  558.  Tex.— Seybold 
V.  Boyd,  14  Tex.  460;  Bingham  v. 
Wyse,   14   Tex,   241, 

1,  Chaffee  v.  Hayward.  20  How.  (U. 
S.)  208,  15  L.  ed.  804,  851;  Bingham 
V.   Wyse,   14  Tex.  241. 

2,  See  the  statutes,  and  .particu- 
larlv  HI.  Rev.  Sts.,  1913,  p.  1858,  §  1; 
W. 'Va.    Code    (1916),   p.    1152,    §13. 

3,  U.  S.— United  States  v.  Murphy, 
84  Fed.  609,  621.  Ark.— Bentley  v. 
Fowler,  8  Ark.  375.  Miss. — Lum  V. 
Reed,  53  Miss.  71.  Eng. — Bacon  Abr. 
tit.  Supersedeas,  D  4;  1  Tidd  Pr.  530, 
2  Tidd  Pr.  1145;  Bishop  of  Ossory's 
Case,  Cro.  .Tac.  534;  Badger  v.  Loyd,  3 
Salk.  145,  91    Eng.  Reprint  742. 

See  the  title  "Supersedeas  and  Stay 
of   Proceedings." 

[a]  Abatement  of  First  Writ. 
Where,  however,  at  common  law,  a 
writ  of  error  was  abated  through  fault 
of  the  plaintiff  in  error,  the  issuance 
of  a  second  writ  of  error  did  not  op- 
erate as  a  supersedeas.  Conn. — Brew- 
ster V.  Cowen.  55  Conn.  152,  10  Atl. 
509.  Md. — Whotcroft's  Admr.  V.  Dor- 
Fey 's  Exrs..  1  Har.  &  .1.  482.  Pa, 
Sheerer  v.   Grier,  3   Whart.   14. 
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quired  for  the  prosecution  of  the  writ.*  It  stayed  all  proceedings  from 
the  issuance  of  the  writ  and  notice,^  provided  it  was  issued  before  the 
writ  of  execution  was  executed.®  It  had,  ho  .\' ever,  no  retrospective 
effect  and  did  not  overreach  an  execution  wliich  had  been  executed 
anterior  to  its  issuance.^  However,  at  common  law,  a  writ  of  error 
does  not  per  se,  in  a  criminal  case  stay  execution;  but  the  court  will 
on  motion  stay  the  execution  until  judgment  be  given  on  the  writ.^ 
To  avoid  the  inconvenience  thus  occasioned  by  delaying  execution, 
oftentimes  by  suing  out  frivolous  writs  of  error,  a  series  of  English 
statutes  provided  that  the  issuance  of  the  writ  should  not  operate  as 
a  supersedeas  unless  a  supersedeas  bond  was  given.^  Such  statutes 
are  now  common  in  all  jurisdictions  in  connection  not  only  with  writs 


4.  Lum  V.  Eeed,   53   Miss.   71. 

[a]  No  bail  in  error  was  required 
at  common  law,  so  that  the  defendant, 
by  bringing  a  writ  of  error,  might 
have  delayed  the  plaintiff  of  his  ex- 
ecution, without  giving  any  security, 
either  for  the  prosecution  of  such 
writ,  or  for  the  payment  of  the  debt 
or  damages  recovered  by  the  former 
judgment,  in  case  it  should  be  aflSrmed, 
or  the  writ  of  error  should  be  discon- 
tinued, or  the  plaintiff  in  error  non- 
suited therein.  Tidd's  Pr.,  vol.  2,  p. 
1149. 

[b]  Criminal  Ca^es. — At  common 
law,  a  writ  of  error  is  not  a  super- 
sedeas so  as  to  discharge  from  cus- 
tody, but  in  capital  cases  it  operates 
to  stay  execution.  Whart.  Cr.  PI.  & 
P.,    §783. 

5.  U.  S.^Omaha  Hotel  Co.  v. 
Kountze,  107  U.  S.  378,  2  Sup.  Ct.  911, 
27  L.  ed.  609;  Kitchen  v.  Randolph, 
93  U.  S.  86,  2.T  L.  ed.  810.  Del.— Pet- 
tyjohn V.  Bloxom,  1  Houst.  594.  Mo. 
Missouri  Pac.  Ry.  Co,  v.  Atkison,  17 
Mo.  App.  484;  State  r.  Adams,  9  Mo. 
App.  464;  State  v.  Vogel,  6  Mo.  App. 
526.  Mont.— First  Nat.  Bank  v.  Mc- 
Andrews,  7  Mont.  434,  17  Pac.  554. 
Wis.— Hudson   r.  Smith,  9  Wis.  122. 

fa]  Supersedeas  From  Time  of  Al- 
lowance.—  In  the  language  of  tlie  ear- 
ly English  cases  a  writ  of  error  is  a 
suporsedeas  of  execution  from  the 
time  of  its  allowance,  and  not  from 
the  time  of  the  service  of  the  allow- 
ance. Gravall  v.  Stimpson,  1  Bos.  & 
P.  478,  126  Eng.  Reprint  1010;  Mori- 
ton  V.  Stevens,  Willes  271,  125  P:ng. 
Reprint  1168;  Barnes  205,  94  Eng.  Re- 
print 878;  Capron  v.  Archer,  1  Burr. 
340,  97  Eng.  Reprint  342;  Perkins  v. 
Woolaston,    1    Salk.    321,    91    Eng.    Re- 


print 284;  6  Mod.  130,  87  Eng.  Reprint 
886;  Colton  v.  Daintry,  1  Vent.  29,  86 
Eng.  Reprint  21.  The  "allowance" 
referred  to  meant  the  issuing  of  the 
writ  by  the  clerk  and  not  a  judicial 
allowance.     See   supra,   IX. 

6.  Jackson  ex  dem.  Hart  v.  Smith, 
6  Cow.   (N.   Y.)  580. 

[a]  After  final  judgment,  and  be- 
fore execution  executed,  a  writ  of  er- 
ror is,  generally  speaking,  a  superse- 
deas of  execution  from  the  time  of  its 
allowance.  Tidd's  Pr.,  vol.  2,  p.  1145. 
Under  the  early  English  practice,  a 
writ  of  error  could  be  sued  out  even 
before  final  judgment  (Tidd's  Pr.,  vol. 
2,  p.  1141),  and  this  was  the  usual 
course  for  preventing  execution.  The 
writ  was  not  returnable,  however,  till 
after  judgment.  (Id.)  The  "allow- 
ance" referred  to  herein  was  the  cler- 
ical allowance  already  explained.  See 
supra,  IX. 

7.  Arnold  v.  Fuller's  Heirs,  1  Ohio 
458.  See  Thornton  v.  Manchester  Inv. 
Co.,  97  Ga.  342,  22   S.   E.   987. 

8.  Lavett  v.  People,  7  Cow.  (N.  Y.) 
339,  note.  See  the  title,  "Superse- 
deas and  Stay  of  Proceedings." 

9.  Omaha  Hotel  Co.  v.  Kountze,  107 
U.  S.  378,  2  Sup.  Ct.  911,  27  L.  ed. 
609;    Hudson    r.    Smith,    9    Wis.    122. 

[a]  The  English  statutes  referred 
to  were  3  .T.tc.  I,  c.  8;  3  Car.  I,  c.  4, 
§  4;  13  Car.  TI,  st.  2,  c.  2.  §  9;  16  &  17 
Car.  IT,  c.  8,  §  3;  22  &  23  Car.  IT,  c. 
4;  6  Geo.  IV,  c.  96,  §  1.  This  last 
.statute  provided  that  in  all  eases  after 
judgment  for  the  plaintiff  in  any  per- 
sonal action,  execution  shall  not  be 
stayed  or  delayed  by  writ  of  error  or 
supersedeas  thereupon,  without  the 
special  order  of  the  court  or  some 
judge    thereof,    unless    a    recognizance 

Vol.  XXVI 


t>5L> 


^Y1UT  OF  EJiliOI! 


of  error  Init  appellate  prooooclinfjs  ponorally.^"  A  statnto  roqnirin^  a 
bond  does  not,  however,  am^y  to  a.  writ  of  error  broiitj;ht  by  the  state." 
The  proeeduro  to  obtain  supersedeas  varies,  in  details,  in  tlie  dilTer- 
ent  jurisdietions,  by  foree  of  statute  or  ruU's  of  eourt.  JMoreover,  in 
the  same  jnrisdietion,  the  procedure  may  be  different  in  criminal  cases 
from  the  jn-oeedure  in  civil  cases.  Further,  in  criminal  cases,  the  stat- 
utes may  ilistinguish  between  capital  cases  and  cases  not  capital."  In 
order  to  prevent  execution  in^idinu:  the  preparinsi:  and  fdinpf  of  a  sat- 
isfactory bond,  it  is  common  practice  to  apply  for  an  order  to  stay 
execution  of  the  judirnumt  for  a  limited  time.^''  While  the  statute  may 
expressly  provide  for  such  a  judicial  stay  of  execution,^-*  yet  the  court, 
either  the  court  in  which  the  judgment  was  rendered,"  or  the  review- 


be  first  acknowletlgcd  in  the  same 
court.  See  Tidd's  Pr.,  vol.  2,  pp.  1149- 
1158. 

10.  U.  S.—W  alien  r.  Williams,  7 
Cranch  27>!,  3  L.  ed.  342;  Farmers' 
L.  &  T.  Co.  r.  Central  R.  R.,  4  Dill. 
546,  8  Fed.  Cas.  No.  4,604.  lU.— Lan- 
caster v.  Snow,  1S4  111.  163,  56  N.  E. 
416,  Md.— Eakle  v.  Smith,  24  Md. 
339;  Thompson  r.  McKim,  6  Har.  &  J. 
302.  Mich. — Comp.  Laws,  1915, 
§§  13737,  13738,  14589.  Minn.— North- 
western Express  Co.  v.  Laudes,  6  Minn. 
564.  N.  H.— Tandy  v.  Rowell,  54  N. 
H.  384;  Rochester  v.  Roberts,  25  N.  H. 
495;  Grant  r.  Lathrop,  23  N.  H.  67. 
Tex.— Castro  f.  lilies,  22  Tex.  479,  73 
Am.  Dec.  277.  W.  Va.— Code,  1916, 
p.  1150,  §  4.  Wis. — Noonan  i;.  Orton, 
30   Wis.   356. 

See  the  title,  "Supersedeas  and  Stay 
of   Proceedings." 

11.  State  V.  Polacheck,  101  Wis. 
427,   77    X.    W.    708. 

[a]  United  States. — No  bond  in  er- 
ror shall  be  required  of  the  United 
States,  or  of  anv  department  of  tlie 
govnrnment.      U. 's.    Rev.    Sis.,    §1001. 

12.  See  the  statutes  and  the  title, 
"Supersedeas  and  Stay  of  Proceed- 
ings." 

[a]  Federal  Practice. — In  a  civil 
case,  in  order  to  effect  supersedeas, 
the  writ  of  error  and  the  security  re- 
quired upon  issue  of  a  citation  must 
be  lodged  in  the  clerk's  office  within 
sixty  davs,  Sundavs  exclusive,  after 
judgment",  U.  vS.  Rev.  Sts.,  §§  1000, 
1007.  In  criminal  cases,  a  writ  of 
error  to  a  .judgment  of  conviction  of 
a  capital  crime  operates  as  a  stay 
without  the  filing  of  anv  bond.  25  St. 
at  L.,  ch.  113,  §  6,  p.  056.  In  case  of 
a    judgment    of    conviction    of   another 
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crime,  the  service  of  the  writ  of  error 
before  the  return  day  operates  as  a 
stay,  provided  the  judge  who  signs  tlio 
citation  directs  that  it  shall  so  oper- 
ate. He  mav,  however,  require  a  l)ond. 
In  re  Claasen,  140  U.  S.  200,  208,  11 
Sup.   Ct.   735,   35   L.   ed.   409. 

13.  See  generally  the  title,  "Super- 
sedeas and  Stay  of  Proceedings." 

[a]  Federal  Practice. — In  the  fed- 
eral courts,  it  is  customary  to  apply 
for  such  an  order  for  a  period  of  sixty 
days,  the  time  specified  in  the  federal 
statute  (Rev.  St.,  §  1007)  in  which  the 
writ  of  error  must  be  lodged  as  a  pre- 
requisite to  supersedeas.  In  fact,  an 
application  for  such  an  order  is  often 
the  first  step  taken  in  taking  a  case 
from  a  state  court  to  the  supreme 
court    of   the   United    States. 

14.  See  the  statutes,  and  W.  Va. 
Code,  1915,  p.  1156,  §  30. 

15.  U.  S.— Hovey  v.  McDonald,  109 
U.  S.  150,  3  Sup.  Ct.  136,  27  L.  ed. 
888;  Interstate  Commerce  Commission 
v.  Louisville  &  N.  R.  Co.,  101  Fed.  146. 
Ala. — Ex  parte  Brown,  58  Ala.  536. 
Md. — ^Thompson  v.  McKim,  6  Har.  & 
J.  302.  Miss. — Kimball,  Raymond  & 
Co.  r.  Alcorn,  45  Miss.  145.  N.  J. — 
Suydam  r.  Hoyt's  Admrs.,  25  N.  J.  L. 
230;  Chegary  V.  Scofield,  5  N.  J.  Eq. 
525.  N.  Y. — (lenet  V.  Delaware,  etc., 
Canal  Co.,  113  N.  Y.  472,  21  N.  E. 
390;  Eno  v.  New  York  El.  R.  Co.,  15 
App.  Div.  336,  44  N.  Y.  Supp.  61; 
Sixth  Ave.  R.  Co.  v.  Gilbert  El.  R. 
Co.,  3  Abb.  N.  C.  53;  Clark  v. 
Clark,  7  Paige  607;  Green  v.  Winter, 
1  .Tohns.  rh.  77:  Dradwell  v.  Weeks, 
1  .Johns.  Ch.  325.  Wis.— Whereatt  v. 
Ellis,  103  Wis.  348,  79  N.  W.  416,  74 
Am.  St.  Rep.  865.  Eng.— Lewis  v. 
Morgan,    5    Price    468;    Corporation    of 
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mg  court/''  after  its  jurisdiction  has  attached,"  may,  by  virtue  of  the 
inherent  discretionary  power  that  courts  of  general  jurisdiction  have 
over  their  process.,  grant  the  stay.^® 

XIV.  SERVICE  OF  WRIT.  —  The  service  or  lodging  of  the  vrrit 
is  the  act  of  lodging  a  copy  of  it  in  the  office  of  the  clerk  of  the  court 
to  which  the  wTit  is  directed,  and  this  service  must  be  made  within 
the  time  required  by  law.^^    The  local  practice  may  also  require  a 


Gloucester  v.  Wood,  3  Hare  131,  67  Eng. 
Eeprint   326. 

16.  U.  S. — Leonard  v.  Ozark  Land 
Co.,  115  U.  S.  465,  6  Sup.  Ct.  127,  29 
L.  e^.  445;  Peugh  v.  Davis,  110  U.  S. 
227,  4  Sup.  Ct.  17,  28  L.  ed.  127;  Sage 
V.  Central  R.  Co.,  96  U.  S.  712,  24  L. 
ed.  641;  Slaughter  House  Cases,  10 
Wall.  273,  19  L.  ed.  915;  Ex  parte  Mil- 
waukee &  M.  E.  Co.,  5  Wall.  188,  is 
L.  ed.  676;  Hardeman  v.  Anderson,  4 
How.  640,  11  L.  ed.  1138;  American 
Strawboard  Co.  v.  Indianapolis  Water 
Co.,  81  Fed.  423,  26  C.  C.  A.  470;  Tier- 
nan  V.  Booth,  9  Biss,  499,  4  Fed.  620. 
Fla.— Saxon  •!;.  Gamhle,  23  Fla.  408,  2 
So.  664;  State  v.  Johnson,  13  Fla.  33. 
Ga.— Herrington  v.  Block,  98  Ga.  236, 
25  S.  E.  426.  Md.— Thompson  v.  Mc- 
Kim,  6  Har.  &  J.  302.  N.  H.— Tandy 
V.  Rowell,  .54  N.  H.  384;  Rochester  v. 
Roberts,  25  N.  H.  495;  Grant  v.  La- 
throp,  23  N.  H.  67.  N.  J.— Allen  v. 
Joice,  8  N.  J.  L.  135;  Van  Walken- 
burgh  r.  Rahway  Bank,  8  N.  J.  Eq. 
725;  Doughty  f.  Somerville  &  E.  R. 
Co.,  7  N.  J.  Eq.  629,  51  Am.  Dec.  267; 
Chegary  r.  Scofield,  5  N.  J.  Eq.  525. 
Pa.— Haught  r.  Irwin,  166  Pa.  548,  31 
Atl.  260;  Smith  r.  Ramsay,  6  Serg.  & 
R.  573.  S.  C— Salinas  v.  Aultman  & 
Co.,  49  S.  C.  378,  27  S.  E.  407.  Wash. 
State  V.  Board  of  Education,  19  Wash. 
8,  .52  Pac.  317,  67  Am.  St.  Rep.  706, 
40  L.  R.  A.  317.  Wis.— Tilley  v. 
Wasliburn,  91  Wis.  10.5,  64  N.  W.  312; 
Janesville  r.  .Tanesville  Water  Co.,  89 
Wis.  159,  61  N.  W.  770;  Lew  r.  Gold- 
berg, 40  Wis.  308;  Northwestern  Miit. 
L.  Ins.  Co.  V.  Park  Hotel  Co.,  37  Wis. 
125. 

17.  Ex  parte  Ralston,  119  T^.  S.  613. 
7  Sup.  Ct.  .317,  30  L.  ed.  .506;  Bank  of 
Newbern    r.  Stanlv,   13   N.   C.   476. 

18.  U.  S.— Matter  of  Tlabemian 
Mfg.  Co.,  147  TT.  S.  525.  13  Sup.  Ct. 
527.  37  L.  ed.  266;  StafTords  r.  King, 
90  Fed.  136,  32  C.  C.  A.  536.  Ala. 
Fv  farte  I'.rnwn,  58  Ala.  536.  Ark. 
Ex    parte    Woods,    3    Ark.    532.      Fla. 


State  V.  Johnson,  13  Fla.  33.  Ind. 
Northern  Indiana  R.  Co.  v.  Michigan 
Cent.  R.  Co..  2  Ind.  670.  Kan.— Mc- 
Millan V.  Baker,  20  Kan.  50.  Md. 
Thompson  v.  McKim,  6  Har.  &  J.  302. 
Miss. — Kimball,  Raymond  &  Co.  v.  Al- 
corn, '45  Miss.  145.  N.  H. — Rochester 
V.  Roberts,  25  N.  H.  495;  Grant  v.  La- 
throp,  23  N.  H.  67.  N.  J.— Suydam 
V.  Hoyt's  Admrs.,  25  N.  J.  L.  230; 
Schenek  r.  Conover,  13  N.  J.  Eq.  31. 
N.  y. — Kager  v.  Brenneman,  52  App. 
Div.  446,  65  N.  Y.  Supp.  129  (affirmed 
in  165  N.  Y.  674,  50  N.  E.  1124);  Win- 
terhoff  V.  Siegert,  13  Abb.  Pr.  182; 
Orchard  v.  Binninger,  4  Abb.  Pr.  N.  S. 
368;  Tiers  v.  Carnahan,  3  Abb.  Pr. 
69;  Munn  v.  Barnum,  2  Abb.  Pr.  409. 
Ohio.— Cincinnati,  H.  &  D.  R.  Co.  v. 
Duckworth,  1  Ohio  C.  D.  618,  2  Ohio 
C.  C.  518.  Pa.— Haught  v.  Irwin,  166 
Pa.  548,  31  Atl.  260.  S.  C— Trapier 
t'.  Wilson,  2  McCord  191.  Tex.— Peo- 
ple's Cemetery  Assn.  v.  Oakland  Cem- 
etery Co.,  24  Tex.  Civ.  App.  668,  60 
S.  W.  679.  Utah.— Bullion,  Beck  & 
Champion  Min.  Co.  v.  Eureka  Hill 
Min.  Co.,  5  Utah  182,  12  Pac.  660. 
Wis. — .lanesville  v.  Janesville  Water 
Co.,  89  Wis.  159,  61  N.  W.  770;  Hud- 
son V.  Smith,  9  Wis.  122;  Waterman 
V.  Raymond,  5  Wis.  185.  Eng. — Lewis 
V.  Morgan,  5  Price  468.  Can. — IMillcr 
T\  Henry,  3  Manitoba  454;  Card  r. 
Weeks,  16  Nova  Scotia  93;  Canadian 
Land   &   E.  Co.  v.  Dysart,  9  Ont.  495. 

19.  TT.  S. — Mussina  r.  Cavazos,  6 
Wall.  355.  358,  18  L.  ed.  810  (aflirnicd, 
6  Wall.  363.  18  L.  ed.  813);  Davidson 
r.  Lanier.  4  Wall.  447,  18  L.  ed.  377; 
Wood  r.  Lide,  4  Cranch  180,  2  L.  ed. 
588.  Ark. — Delany  v.  Pennywit,  5 
Ark.  675.  Conn. — Colburn  r.  Tolles, 
13  Conn.  524;  Gaylord  v.  Payne,  3 
Conn.  258.  Fla. — Sanchez  r.  Havnes, 
36  Fla.  96,  18  So.  115;  Kennesaw  Mills 
Co.  V.  Bynum,  34  Fla.  360,  16  So.  276; 
State  r.  TMlt.-hell,  29  Fla.  302,  10  So. 
746.  Ga.— Hooper  v.  State.  76  Ga. 
100;    Ilightower   v.    Highlower,    13    Ga. 
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service  of  n  copy  of  \]\c  writ  n]">on  II10  (lofeTidnnt  in  error.-" 

XV.  PREPARING  THE  RECORD.  — The  writ  of  error  eom- 
uuuuls  tluit  the  reeonl  be  sent  to  tlie  reviewiujr  court  in  order  that  tho 
errors  therein  may  be  corrected.-^  However,  tlie  r(>coi-(.l  that  is  trans- 
mitted for  review  is  not  the  orifj^inal  record,  Avliieh  remains  witli  the 
lo^\•xT  court,  but  only  a  transcript  of  the  record,"-*  and,  in  somie  juris- 


204.  N.  H.— "Rochester  r.  Roberts,  25 
X.  TT.  40r.,  49'^.  N.  J.— Pntorson  r. 
Shields,  59  N.  J.  L.  42G,  36  Atl.  891. 
Oliio. — In  (  htold  r.  Fisher,  5  Ohio  Dec. 
GS5.  12  Ohio  C.  C.  o59.  Tex. — Pierce 
r.  Cross,  06  Tex.  1S7;  Ex  parte  King, 
35  Tex.  657.  Wash. — Conway  v.  United 
States,  2  \Yash.  Ter.   :VM\  '2-i  Pac.   GTS. 

[a]  Duty  of  Plaintiff  in  Error.— 
When  the  writ  is  issued  it  is  the  duty 
of  the  plaintiff  in  error  to  deposit  it 
for  filing.  Kentucky  Coal,  T.  O.  & 
L.  Co.  v.  Ho-wes,  153  Fed.  163,  82  C. 
C.  A.  337. 

[b]  Early  English  Practict. — Un- 
der the  early  practice  in  the  English 
courts,  the  writ  of  error  was  made  out 
and  sealed  in  chancery,  upon  the  ap- 
plication of  a  party,  and  after  being 
obtained  from  the  cursitor  it  was  taken 
to  the  clerk  of  the  court  in  which  the 
iudgmcnt  was  given.  Tidd's  Pr.,  Vol. 
2,  p.  1144. 

20.  Graves  v.  Holmes  &  Co.,  1 
White  &  W.  Civ.  Cas.   (Tex.)    §  20. 

[a]  In  the  federal  practice  (1)  the 
service  of  a  writ  of  error  is  the  lodg- 
ing of  a  copy  thereof  for  the  adverse 
party  in  the  office  of  the  clerk  of  the 
court  where  the  record  remains.  Mus- 
sina r.  Cavazos,  6  Wall.  (U.  S.)  355, 
35S,  18  L.  ed.  810  affirmed,  6  Wall.  363, 
18  L.  ed.  813;  (2)  Wood  v.  Lide,  4 
Cranch  (U.  S.)  180,  2  L.  ed.  -588.  More- 
over, the  writ  of  error  must  be  lodged 
with  the  clerk  of  the  state  court  in 
error  from  a  state  court  to  the  supreme 
court  of  the  United  States,  before  ho 
can  be  compelled  to  make  the  neces- 
sary transcript  for  use  in  the  federal 
supreme  court.  Miller  v.  Texas,  153  U. 
S.  535,  14  Sup.  Ct.  874,  38  L.  ed.  812; 
Ex  parte  Ralston,  110  U.  S.  613,  7  Sup. 
Ct.  317,  30  L.  ed.  506.  (3)  If  there  is 
more  than  one  defendant  in  error,  sep- 
arate copies  of  the  writ  should  be 
lodged,  one  for  each  of  the  adverse 
parties.  It  must  also  be  served  before 
its  return  day.  Pickett's  Heirs  v.  Le- 
gerwood,  7  Pet.  (U.  S.)  144,  8  L.  ed. 
638;  Wood  V.  Lide,  4  Cranch  (U.  S.) 
180,  2  L.  ed.  588. 
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[b]  As  Other  Civil  Process. — Writs 
of  error  ihall  be  served  and  returned 
as  other  civil  process.  Conn.  Gen.  Sts. 
1918,   §5857. 

[c]  Waiver  of  Service. — Service  of 
a  copy  of  the  writ  of  error  may  be 
waived  by  the  defendant  in  error  or 
bv  his  counsel.  Chapman  v.  Gray,  8 
Ca.  337. 

21.  See  supra,  XI,  D,  4. 

22.  See  infra  tliis  note  and  section. 

[a]  In  the   early   English  practice 

(1)  on  a  judguiPiit.  in  the  common 
pleas,  or  other  inferior  court,  the  re- 
cord itself  was  supposed  to  be  re- 
moved, in  order  that  it  might  remain 
as  a  precedent  and  evidence  of  the 
law  in   similar  cases.  2  Bac.   Abr.   202. 

(2)  However,  this  theory  was  not  fol- 
lowed in  practice,  for  on  all  writs  of 
error  returnable  in  the  King's  Bench 
it  w^as  customarj'  to  send  merely  a 
transcript  of  the  record  and  not  the 
record  itself.  Vicars  V.  Haydon, 
Cowp.  841,  98  Eng.  Reprint  1391;  Ma- 
son V.  Denny,  2  Rolle  252,  81  Eng. 
Reprint  769.  The  statute  of  11  Geo. 
IV  &  1  Wm.  IV,  c.  70  §  8,  later  ex- 
pressly provided  that  a  transcript  only 
should   be   annexed    to    the   writ. 

[b]  When  no  supersedeas  is  required 
(1)  this  is  the  first  step  that  is  taken 
after  the  service  of  the  allowance  (i. 
e.,  the  clerical  allowance)  of  the  writ. 
Tidd's  Pr.,  K.  B.  1119,  2d.  ed.  (2) 
The  plaintiff  in  error  should  regularly 
cause  the  transcript  to  be  made  by  the 
time  the  writ  is  returnable,  for  the 
defendant  in  error  cannot  transcribe 
the  record.  Anonymous,  1  Wils.  35,  95 
Eng.    Reprint    478. 

[c]  In  error  from  a  state  court  to 
the  federal  supreme  court,  the  clerk 
of  the  state  court  is  not  required  to 
furnish  a  transcript  of  the  record  in 
obedience  to  the  writ,  until  the  writ 
has  been  actually  issued  and  lodged. 
Ex  parte  Ralston,  119  U.  S.  613,  7  Sup. 
Ct.  317.  30  L.  ed.  506. 

As  to  record  and  transcript  in  gen- 
eral, see  tlie  titles  "Appeals;"  "Bills 
of   Exceptions;"    "Case   on   Appeal;" 
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dictions,  the  statute  so  designates  expressly,-^  In  some  jurisdictions, 
however,  as  previously  stated,  it  may  be  necessary  to  obtain  a  trans- 
cript of  the  record  prior  to  the  allowance  of  the  writ,  in  order  that 
the  court  to  which  the  application  for  the  writ  is  made  may  determine, 
by  inspection  of  the  transcript,  whether  or  not  the  writ  should  be 
allowed,-*  or  a  supersedeas  or  stay  should  be  granted.-^  In  addition 
to  a  transcript  of  the  record,  other  matters  may  require  attention  in 
preparing  the  papers  requisite  to  a  review.  A  writ  of  error,  after  the 
common  law  form,  calls  for  "the  record  and  proceedings  of  the  case  in 
question  with  all  things  concerning  the  same,"-^  and  the  statutes 
sometimes  designate  what  other  proceedings  shall  be  returned  -v^dth  the 
writ,-^  and  the  rules  of  the  reviewing  court  may  make  additional  re- 
quirements.-* 

XVI.  RETURN  TO  THE  WRIT.— A.  In  General.  —  After  the 
writ  of  error  has  been  served,  or  lodged,  with  the  clerk  of  the  court 
where  the  record  remains,  and  the  record  with  its  necessary  accom- 
panying papers  has  been  prepared,  it  is  the  duty  of  suclj  clerk  to  make 


"Case  and  Question  Certified,  Re- 
served or  Reported;"  "Statement  and 
Abstract  of  Case;"   "Stenogxapliers." 

23.  See  the  statutes. 

[a]  Thus,  the  federal  statute  pro- 
vides that  there  shall  be  annexed  to 
and  returned  with  any  writ  of  error 
an  authenticated  transcript  of  the  re- 
cord. U.  S.  Eev.  Sts.,  §  997.  And  al- 
though it  is  still  customary  in  a  writ 
of  error  to  employ  the  word  "re- 
cord," yet,  fn  some  states,  the  writ 
orders  "an  authenticated  transcript" 
to  be  returned.  See  the  statutes  and 
W.  Va.  Code,  1916,  p.  1150,  §5. 

24.  See  supra,  TX,  A. 

[a]  Error  From  State  Court  to 
United  States  Supreme  Court. — When 
a  petition  for  a  writ  of  error,  in  con- 
nection with  proceedings  in  error  from 
a  state  court  to  the  supreme  court  of 
the  United  States,  is  presented  to  a 
justice  of  the  federal  supreme  court  it 
must  be  accompanied  by  a  transcript 
of  the  record,  in  order  that  the  .iustice 
upon  examination  of  the  record  may 
determine  whether  the  case  may  jus- 
tify the  allowance  of  the  writ.  Spies 
V.  People,  123  U.  S.  1.31,  143,  8  Sup.  Ct. 
21,  22,  31  L.  o4.  80;  Twitchcll  r.  Com., 
7  Wall.   (U.  S.)   321.  19  L.  ed.  223. 

25.  See  supra,  XITI  and  also  111. 
Rev.  Sts.,  1913,  p.  1876,  §  106,  so  ex- 
pressly providing. 

26.  Sec   supr.n,   XT,   D,  4. 

27.  Sf'C   the   statutes. 

[a]    The  federal  statute  provides  (1) 


that  "there  shall  be  annexed  to  and  re- 
turned with  any  writ  of  error  for  the 
removal  of  a  cause,  at  the  day  and 
place  therein  mentioned,  an  authenti- 
cated transcript  of  the  record,  an  as- 
signment of  errors,  and  a  prayer  for 
reversal,  with  a  citation  to  the  ad- 
verse party."  U.  S.  Eev.  Sts.,  §997; 
Comp.  Sts.,  1916,  §  1653.  It  is  also 
the  practice  (2)  in  federal  cases  to  an- 
nex to  the  transcript  a  copy  of  the 
original  bond  with  its  approval.  A 
failure  to  attach  the  writ  of  error  to 
the  transcript  will  not,  however,  vit- 
iate the  writ,  since  the  mere  clerical 
work  of  annexing  the  papers  may  be 
done  in  the  reviewing  court.  Cotter 
r.  Alabama  G.  S.  E.  Co.,  61  Fed.  747, 
10   C.   C.  A.  35. 

28.     See  the  rules. 

[a]  The  record  must  be  complete, 
and  must  contain  in  itself,  and  not  by 
reference,  all  the  papers,  exhibits,  dep- 
ositions, and  other  proceedings  which 
are  necessary  to  the  hearing.  U.  S. 
Sup.  Ct.  Eule.  N«.  8. 

[bl  Authentication  of  Transcript. — 
No  fixed  form  i'(ir  an  autlu'iiticntion 
of  the  record  is  required,  unless  somo 
statute  80  provides.  Where  the  clerk 
of  the  lower  court  certifies  that  tho 
transcript  is  a  true,  full,  and  perfect 
copy  from  the  record,  of  all  the  pro- 
ceedings in  the  case,  this  is  sufiicii'nt. 
^fissouri,  K.  &  T.  R.  Co.  i;.  Dinsmore,  I 
10S  U.  S.  30,  2  Sup.  Ct.  9,  27  L.  ed. 
640. 
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ilio  rotnrn  to  tlio  writ.-^  Shoiilil  tlio  clrrk  ivfuso  to  transmit  Ji  copy 
of  tlio  roi'ord  in  jun'ordanoe  M'ith  the  bidilinii:  ol'  llio  \vi-il,  the  reviewing 
eourt  may  enfoive  the  liiity  by  a  rule  on  the  clerk,-'"  or  by  mionda- 
nuis."^  Ill  some  jurisJietions,  the  return  may  be  reciuired  to  be  under 
the  hand  and  seal  of  the  court  to  wliioh  the  wTit  is  directed,^'^  but  ordi- 
narily, while  it  should  be  made  under  the  seal  of  the  court,  it  is  under 
the  hand  of  the  elerk  oi'  tlie  court. ='''  The  ori.uinal  Avrit,  not  a  copy 
thereof,  should  be  returned, ^"^  and  with  the  oriirinal  writ  should  bo 
also  returned  the  transcript  of  the  record  and  the  proeeediiij^s  of  the 
case  with  all  thinsfs  concerning  the  same  necessary  for  the  information 
of  the  reviewing  court.^° 

B.  Form  of  Return.  —  In  absence  of  any  controlling  statute  or 
rule  of  eourt,  no  fixed  form  of  a  return  to  the  w^rit  is  required. ^^ 
Thefe  are  variations  in  practice,  and,  a  certificate  of  the  return  is,  in 
some  jurisdictions,  sometimes  combined  with  the  clerk's  authentication 
of  the  transcript. 

C.  Time  of  the  Return,  —  The  vrrit  must  be  returned  within  the 
time  specified  by  the  writ,  or  required  by  the  statute  or  rule  of 
court. ^"     The  return  day  varies,  therefore,  in  the  different  jurisdic- 


29.  ^Mussina  v.  Cavazos,  6  "Wall.  (U. 
S.)   355,  IS  L.  ed.  810. 

[a]  The  return  to  the  'writ  is  the 
sending  by  the  clerk  of  the  transcript 
of  the  record,  together  with  the  origi- 
nal writ  of  error,  to  the  supreme 
court.  Mussina  v.  Cavazos,  6  Wall.  (U. 
S.)  3.55.  358,  18  L.  ed.  810. 

30.  Uoiited  States  v.  Booth,  18  How. 
(U.  S.)  476,  15  L.  ed.  464. 

31.  United  States  v.  Gomez,  3  Wall. 
(U.  S.)   752,  18  L.  ed.   212. 

32.  Rochester  v.  Roberts,  25  N.  H. 
495. 

33.  U.  S.  Sup.  Ct.  Rule,  No.  8; 
State  r.  Buchanan,  5  Har.  &  J.  (Md.) 
317,  9   Am.   Dec.  534. 

[a]  In  niinois  a  writ  of  error  is  di- 
rected to  the  clerk  of  the  court,  in- 
stead of  the  judges,  and  the  judges  do 
not  certify  to  the  return.  Ward  v. 
Williams,  270  111.  547,  110  N.   E.  821. 

34.  Mussina  v.  Cavazos,  6  Wall.  (U. 
S.)  355.  357,  18  L.  ed.  810;  Wilson  v. 
Daniel,  3  Dall.  (U.  S.)  401,  1  L.  ed. 
655. 

[a]  Original  Writ  Destroyed. — If 
the  original  writ  has  been  destroyed 
without  fault  of  the  plaintiff  in  error, 
the  court  may  permit  a  copy  of  the 
writ  to  be  filed.  Mussina  v.  Cavazos, 
6  Wall.   (U.  S.)   355,  18  L.  ed.  810. 

35.  U.  S. — Mussina  r.  Cavazos,  6 
Wall.  355,  358,  18  L.  ed.  810.  N.  H.— 
Eochester   v.    Roberts,    25    N.    H.   495, 
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503.     Wis. — Washington  County  v.  Lu- 
cas, 30   Wis.  276. 

36.  For  a  form  of  return  to  the  writ, 
sec  Burr  v.  Waterman,  2  Cow.  (N.  Y.) 
36. 

37.  u.  S.— Blair  r.  Miller,  4  Dall. 
21,  1  L.  ed.  724;  Hamilton  v.  Moore,  3 
Dall.  371,  I  L.  ed.  642;  Janes  v.  May, 
Hempst.  288,  13  Fed.  (\as.  No.  7,206c. 
Ark. — ^State  v.  Simmons,  1  Ark.  265. 
Fla.— Payne  v.  Roche,  41  Fla.  478,  27 
So.  29.  Ga. — Peacock  v.  Eubanks,  51 
Ga.  216;  Bryan^  f.  Walton,  30  Ga.  834. 
N.  Y. — Newman  v.  Van  Antwerp,  4 
Cow.  711.  Tex.— Batey  v.  Dibrell  & 
Co.,  28  Tex.  172.  Vt.— Brace  v.  .Squire, 
2  D.  Chip.  49. 

See  supra,  XI,  D,  5. 

[a]  Unserved  Writs  Expire  When. 
Where  -nothing  is  •done  during  the 
life  of  a  writ  of  error,  and  pursuant 
thereto,  to  lodge  the  transcript  in  the 
appellate  court,  it  becomes  functus  of- 
ficio after  the  time  for  making  return 
thereunder  has  passed,  and  its  subse- 
quent filing  amounts  to  nothing.  This 
was,  in  effect,  the  ground  upon  which 
the  court  dismissed  the  appeal  in  Cas- 
tro V.  United  States,  3  Wall.  (U.  S.) 
46,  18  L.  ed.  163,  speaking  of  which 
the  court  in  Mussina  v.  Cavazos,  6 
Wall.  (U.  S.)  355,  18  L.  ed.  810,  said: 
"The  ground  of  that  decision,  and  also 
of  the  case  of  "Villabolos  v.  U.  S.,  6 
How.  81,  12  L.  ed.  352,  which  preceded 


WRIT  OF  EREOE 


657 


tions.  Ordinarily,  the  writ  must  be  returned  to  the  next  term,  of  the 
reviewing  court,^*  or  to  the  next  succeeding  term  where  the  writ  is 
sued  out  within  a  specified  number  of  daj's  before  the  next  term/.^* 

XVII.  TRANSMITTAL  OF  RECORD.  —  The  record  being  pre- 
pared, and  the  required  documents  being  duly  annexed,  the  clerk  of 
the  lower  court  should,  thereupon,  transmit  the  same,  carriage  paid, 
to  the  clerk  of  the  reviewing  court.*" 

XVIII.  DOCKETING  THE  CASE.  —  The  mere  transmission  of 
the  record  by  the  clerk  of  the  lower  court  does  not  get  the  case  upon 
the  docket  of  the  appellate  court.  The  plaintiff  in  error,  or  liis  attor- 
ney, must  see  that  the  case  is  duly  entered.*^ 


it,  is  the  general  principle  that  all 
■writs  which  have  not  been  served,  and 
under  which  nothing  has  been  done 
expire  on  the  -day  to  which  they  were 
made  returnable.  They  no  longer  con- 
fer any  authority."  Conner  v.  Tailor, 
24  Okla.  704,  104  Pac.  65. 

[b]  One  Day  Late. — "Nor  do  we 
regard"  as  "of  serious  moment,"  says 
the  court  in  Altenbcrg  v.  Grant,  83 
Fed.  9S0,  28  €.  C.  A.  244,  "the  objec- 
tion that  writ  was  returned  and  the 
record  filed  here  one  day  after  it  was 
made  returnable.  »  *  *  Bingham 
V.  Morris,  7  Cranch  (U.  S.)  99,  shows 
that,  if  the  transcript  of  the  record  is 
filed  before  the  motion  for  dismissal, 
the   motion   will   not   be  granted." 

38.  Ala. — Carleton  v.  Goodwin's 
Exr.,  41  Ala.  154.  Conn.— In  re  Shel- 
ton  St;  Ry.  Co.,  70  Conn.  329,  39  Atl. 
446;  Pitkin  v.  New  York  &  N.  E.  K. 
Co.,  67  Conn.  19,  34  Atl.  704.  Fla.— 
Savannah.  F.  &  W.  R.  Co.  v.  Justice, 
41  Fla.  oOS,  26  ^o.  704;  Garrison  v. 
Parsons,  41  Fla.  143,  25  So.  336.  El.— 
Owens  V.  Crossett,  104  111.  468.  la.— 
Whitehead  v.  Thorp,  22  Iowa  425. 
Mass. — Hubbard  v.  Hubbard,  6  Mass, 
397.  Mo.^Ellis  v.  Wyatt,  10  Mo.  App. 
580.  N.  H.— Rochester  r.  Roberts,  25 
N.  H.  495,  504.  N,  C— State  v.  Dcy- 
ton,  1T9  N.  .C.  880,  26  S.  E.  159;  Suiter 
V.  Brittle,  90  N.  C.  19;  Officers  of 
Court  r.  Bland,  90  N.  C.  6.  Pa.— Daw- 
eon  V.  Ryan,  4  Watts  &  S.  403;  Moo^lie'a 
Lessee  v.  Vandyke,  4  Yeates  512.  Tex. 
Wilson  r.  Adams,  50  Tox.  5,  11.  Vt.— 
Brace  r.  Rqiiire,  2  D.  Chip.  49.  Wash.— 
Boberts   r.   Tiicker.    1    Wash.   Tor.    179. 

39.  Ala.— Hundley  v.  Heflin,  84  Ala. 
600,  4  So.  725.  Fla.— Garrison  V.  Par- 
sons, 41  Fla.  143,  25  Sn.  336.  111.— 
Hagar  r.  Phillips,  13  111.  292.  la.— 
Whit.liead   f.  Thorp,  22  Iowa  425.  Mo. 


St.  Louis  V.  Bambriek,  41  Mo.  App. 
648.  N.  H.— Tilton  v.  Tilton,  35  N.  H. 
430.  N.  M. — Cunningham  v.  Conklin, 
7  N.  M.  127,  34  Pac.  43.  Tex.— Blum 
V.  Wettermark,  58  Tex.  125.  Va.— 
Skipviorth  v.  Clinch,  2  Call  (6  Va.) 
536. 

[a]  Federal  Practice. — The  rule  ^ 
governing  the  time  of  the  return  is 
found  in  rule  8  of  the  Supreme  Court 
Rules,  subdivision  5.  It  reads  "All 
appeals,  writs  of  error,  and  citations 
must  be  made  returnable  not  exceeding 
thirty  days  from  the  day  of  signing 
the  citation,  whether  the  return  day 
fall  in  vacation  or  in  term  time,  and 
be  served  before  the  return  day,  ex- 
cept in  writs  of  error  and  appeals  from 
California,  Oregon,  Nevada,  Washing- 
ton, New  Mexico,  Utah,  Arizona  Mon- 
tana, Wyoming,  North  Dakota,  South 
Dakota,  Alaska,  Idaho,  Hawaii  and  Por- 
to Rico,  when  the  time  shall  be  ex- 
tended to  sixty  days  and  from  the  Phil- 
lippine  Islands  to  one  hundred  and 
twenty  davs."  See  Rules  in  222 
U.  S. 

40.  See  2  Standard  Proc.  373. 

41.  See  the   statutes  and  rules. 

[a]  Federal  Practice. — Supreme  Ct, 
Rule  9  regulates  the  docketing  of 
cases.  This  rule  provides  that  "It 
shall  be  the  duty  of  the  plaintiff  in 
error  or  appellant  to  docket  the  case 
and  file  the  record  thereof  with  the 
clerk  of  this  court  by  or  before  the 
return  day,  whether  in  vacation  or  in 
term    time." 

fb]  Surety  for  Fees,— Rule  10  of  the 
Ilnitod  States  Snprcino  Clourt  Rules  re- 
quires that  "In  all  cases  the  plaintiff 
in  error  or  apiiollant,  on  docketing  a 
case  and  filing  the  record,  shall  make 
such  cash  deposit  with  the  clerk  for 
the  payment  of  his  fees  as  he  may  re* 
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XIX.  SUMMARY  OF  PROCEDURE.  —  As  a,  hriof  snniinarv^  of 
tho  }>rooediii\'  liisousstMl  in  the  iin^cciliiij^  P<if;es,  there  is  set  forth  in 
the  note  appemled  hereto  an  outline  of  tlie  steps  that  shouUl  be  t;iken 
in  order  to  earry  a  ease  by  urit  of  error  from  a  lower  to  a  hi^'her 
court.  The  i">a.rtieuhir  illustration  is  tluit  of  a  ease  taken  fronii  tlie 
hitrhest  court  of  a  state  to  the  supri^ne  court  of  tlie  United  States. 
Sueh  an  illustration  applies,  of  course,  to  all  states  whether  the  state 
practice  contains  writs  of  error  or  not.  The  outline  will  also,  for  the 
most  part,  serve  to  suggest  the  similar  steps  that  are  necessary  in  the 
practice  of  state  courts  in  those  jurisdictions  where  writs  of  error  are 
in  use*-    . 


quire,  or  othel•\^•ise  satisfy  him  in  that 
behalf." 

The  practice,  however,  since  the  act 
of  March  3,  1SS3,  (22  St.,  631  c.  143), 
has  been  for  parties  to  deposit  the 
sum  of  $25  in  lieu  of  a  fee  bond. 

[c]  Failure  To  Docket  in  Time. — 
It  has  been  held  that  in  case  the  tran- 
script has  been  deposited  within  the 
required  time  in  the  clerk's  office,  but 
the  case  was  not  docketed  during  the 
term,  the  fact  does  not  deprive  the 
supreme  court  of  jurisdiction,  and,  in 
its  discretion,  the  case  may  yet  be 
docketed.  Richardson  v.  Green,  130  U. 
S.  104,  9  Sup.  Ct.  443,  32  L.  ed.  872. 

[d]  Georgia;  "Fast  Writs  of  Er- 
ror." — In  Georgia,  writs  of  error  are, 
by  statute,  known  as  "fast  writs  of 
error"  or  as  "ordinary"  writs  of  error. 
The  statute  enumerates  various  classes 
of  eases  which  may  be  carried 
up  by  fast  writs,  among  them 
being  the  granting  or  refusing  appli- 
cations for  an  injunction  or  review; 
applications  for  discharge  in  contempt 
cases;  granting  or  refusing  applica- 
tions for  alimony,  mandamus,  or  other 
extraordinary  remedy;  all  criminal 
oases,  and  all  habeas  corpus  cases.  The 
statute  requires  the  clerk  of  the  ap- 
pellate court,  upon  receipt  of  any  fast 
writ  of  error,  to  place  it  immediately 
on  the  docket  of  the  circuit  to  which 
it  belongs.  The  purpose  is  to  insure 
a  speedy  bearing  if  the  court  is  then 
in  session.  See  Young  v.  Hamilton, 
1.35  .Ga.  339,  69  S.  E.  593  Ann.  Cas. 
1912A,  144,  31  L.  E.  A.   (N.  S.)  1057. 

fe]  Illinois. — All  cases  in  the  ap- 
pellate or  supreme  court  shall  be  doc- 
keted as  in  the  trial  court  except  that 
the  party  suing  out  the  writ  of  error 
shall  be  called  plaintiff  in  error,  and 
the  other  party  defendant  in  error. 
Eev.  Sts.,  1913,  p.   1875,  §99. 
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42.  Summary  of  Procedure. — 1.  See 
that  a  Tederal  question  has  been  duly 
raised. 

2.  Apply,  if  desirable  to  the  chief 
justice  of  the  state  court  to  stay  exe- 
cution for  sixty  days. 

3.  Prepare  the  petition  for  a  writ 
of  error,  and  also  the  assignment  of 
errors, 

4.  Present  the  assignment  of  errors 
and  the  petition  for  Iho  writ  of  error 
to  the  chief  justice  of  the  state  court 
for  his  allowance.  (This  stop  is,  of 
course,  based  upon  the  supposition  that 
the  plaintiff  in  error  elects  to  present 
the  petition  to  the  state  court  instead 
of  to  a  justice  of  the  Federal  Supreme 
Court.) 

5.  Prepare  the  bond  with  proper 
sureties,  and  acknowledgment  (for 
supersedeas),  and  get  the  chief  justice 
to  approve  it. 

6.  Present  the  allowed  petition  for 
a  writ  of  error  to  the  clerk  of  the 
United  States  district  court  for  the 
district,  and  request  him  to  issue  the 
writ  of  error. 

7.  Having  obtained  the  writ  of  er- 
ror, take  it  to  the  chief  justice,  and 
have  him  endorse  thereon  his  allowance, 
together  with  his  signature  as  chief 
justice. 

8.  Get  the  chief  justice  to  sign  the 
citation,  and  the  clerk  of  the  State 
supreme  court  to  attest  it  under  the 
seal  of  the  court. 

9.  Secure  an  acknowledgment  of 
service  of  the  citation  from  counsel  of 
the  adverse  party,  or  have  the  citation 
served. 

10.  Take  all  the  papers  to  the  clerk 
of  the  state  supreme  court,  and  file 
there  the  original  bond,  and  a  copy,  or 
copies,  of  the  writ  of  error  for  the  de- 
fendant, or  defendants,  in  error,  thus 
effecting  the  supersedeas. 
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XX.  EFFECT  OF  THE  WRIT.  — A  ^vi-it  of  error  does  not  vacate 
the  judgment  below;  that  continues  in  force  until  reversal,  which  only 
occurs  when  errors  are  found  in  the  record  which  were  conunitted  pre- 
vious to  the  rendition  of  the  judgment.*^  The  suing  out  of  a  writ  of 
error  operates  as  an  appearance.** 

XXI.  PROCEEDINGS  IN  REVIEWING  COURT.  — A.  In  Gen- 
eral, —  The  proceedings  in  the  reviewing  court,  after  the  transcript 
of  the  record  of  the  lower  court  has  been  duly  filed,  have  already  been 
considered  in  another  place.*''  A  few  matters,  however,  that  are  of 
particular  importance  in  connection  with  writs  of  error,  should  be,  at 
least,  referred  to  here.*^ 

B.  Assignment  of  Errors.  —  After  the  transcript  of  the  record 
has  been  returned  to  the  reviewing  court,  the  next  step,  at  common 
law,  is  the  filing  in  such  court  of  an  assignment  of  errors,  the  sanxe 
being  in  the  nature  of  a  declaration.*'^  However,  as  already  shown,  the 
local  practice  may  require  an  assignment  of  errors  prior  to  the  filing 
of  the  transcript  in  the  appellate  court.  This  may  be  true  in  connec- 
tion with  a  petition  for  the  allowance  of  the  writ,*®  or  the  practice 


11.  Have  the  clerk  of  the  state  su- 
preme court  make  the  necessary  tran- 
Bcript  (if  not  previously  made),  and 
see  that  to  the  transcript  are  annexed 
the  original  writ  of  error  with  its  al- 
lowance, the  original  citation  with 
proof  of  service,  a  copy  of  the  origi- 
nal assignment  of  errors  (if  originally 
filed  in  the  state  court),  a  copy  of  the 
original  bond  with  its  approval,  a  copy 
of  the  prayer  for  reversal,  and  a  copy 
of  the  opinion  or  opinions  filed  in  the 
case.  It  is  also  good  practice  to  an- 
nex to  the  transcript  a  copy  of  the 
petition  for  the  writ  of  error  with  its 
allowance,  and  if  the  prayer  for  re- 
versal is  contained  in  tlie  petition,  as 
is  customary,  such  petition  should,  then 
be  always  annexed  to  the  transcript. 
The  originals  of  the  papers  wliose 
copies  are  annexed  to  the  transcript 
are  left  on  file  in  the  office  of  the 
clerk  of  the  state  court.  Care  should 
also  be  taken  to  see  that  there  is  at- 
tached to  the  transcript  the  clerk's 
certififatc  of  the  filing  of  the  bond  in 
his  office,  his  certificate  of  the  lodging 
of  a  copy  of  the  writ  of  error  for  the 
defendant  in  error,  and  his  certificate 
of  the  filing  of  a  copy  of  the  citation. 

12.  Properly  page  and  index  the 
completed  record. 

l.'J.  The  next  step  is  the  clerk's  cer- 
tificate and  return  to  the  writ  of  er- 
ror under  his  liand  and  tlic  seal  of  the 
court. 

14.    The  clerk  of  the  state  eupremo 


court  should  now  transmit  the  record 
charges  prepaid,  to  the  clerk  of  the 
Supreme  Court  of  the  United  States, 
together  with  a  letter  of  transmittal 
containing  the  names  and  addresses 
of  the  attorneys  of  record  in  the  case. 
15.  The  attorney  of  record  for  the 
plaintiff  in  error  should  write  to  the 
clerk  of  the  Supreme  Court  of  the 
United  States,  requesting  him  to  docket 
the  case,  and  should  make  due  arrange- 
ments  for   the   necessary  fees. 

43.  United  States  v.  IMHirphy,  84 
Fed.  609,  621;  In  re  Sheehan,  21  Fed. 
Cas.  No.  12,738;  State  v.  Hull,  37  Fla. 
579,   20vSo.   7G2,   764. 

As  to  supersedeas,  see  supra,  XTII, 
and  the  title  "Supersedeas  aud  Stay 
of  Proceedings." 

44.  Ark. — "Wilson  v.  Brandenburg, 
16  Ark.  GIG.  Fla.-^Barwick  v.  Kouse, 
53  Fla.  643,  43  So.  753.  Ky.— Brown 
r.  Humphreys,  1  J.  J.  Marsh.  392; 
Hockaday  v.  Com.,  4  T.  B.  Mon.  12. 
Miss. — ^Bustamcnte  v.  Bosohcr,  Shultz 
&  ("0.,  43  Miss.  172.  Tenn.— Taylor  r. 
Sledge,  110  Tenn.  263,  75  S.  W.  1074. 

45.  See  2  Standard  Proc.  386  and 
the  title  "Review."  See  also  the  title 
"Mandate  and  Proceedings  There- 
after." 

46.  See  infra  this  section. 

47.  2  Bac.  Abr.  216;  Tidd's  Pr.,  2, 
116*^.  Roe  gonerally  the  title  "Errors, 
A8.sigiunent  of." 

48.  tteo  supra,  IX. 
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may  roquiro  an  assipriinient.  of  errors  to  ho.  rctuniod  willi  tlio  writ.'*^ 
Thi^  ]>ro(HHlure  coiint'ctcd  -with  assiixiimont  of  errors,  incliidinti:  tlio 
form  niul  requisites  of  siieh  assigiinieiits,  is  treated  elsewhere  in  this 
work.-'" 

C.  DiMixuTiox  OF  THE  RECORD.  —  111  coiinec'tion  with  writs  of  er- 
ror, tlie  eoiunion  law"  praetiee,  in  ease  the  whole  record  is  not  returned, 
allows  either  party  to  allejie  a.  diminution  of  the  reeord,  and  sue  out  a 
writ  of  certiorari  for  the  brin^'ing  up  of  the  entire  reeord.^^  The  pre. 
vailingr  present  day  practice  is  governed  by  the  local  statutes  and  rules 
of  court. ^- 

D.  'Amending  the  Wkit.  —  Under  the  English  common  law,  great 
certainty  was  required  in  making  the  writ  of  error  agree  with  the 
record,  and  no  defects  were  amendable,  not  even  by  any  of  the  stat- 
utes of  amendments  and  jeofails."  The  statute  of  5  Geo.  I,  c.  13,  pro- 
vided, however,  for  such  amendments,^*  and  since  then  writs  of  error 
were  amendable  as  a  matter  of  course,^^  after  the  record  was  returned 
and  filed.^*^  Under  similar  modern  statutes,  in  the  various  states  of 
this  country,  liberal  amendments  are  allowed  in  the  discretion  of  the 
court,"  particularly  in  adding  or  striking  out  the  names  of  parties  ;'^^ 


49.  See  the  statutes. 

[a]  The  federal  statute  provides 
that  the  authenticated  transcript,  to- 
gether -with  the  assignment  of  errors, 
the  prayer  for  reversal,  and  the  cita- 
tion, shall  be  returned  with  the  writ 
of  error  "at  the  dav  and  place  therein 
mentioned."     U.  S.^  Kev.  Sts.,  §097. 

50.  See  the  title  "Errors,  Assigiu 
ment  of." 

51.  Tidd's  Pr.,  Yol.  2,  pp.  1107-1172. 
vSee  also  the  title   "Certiorari." 

52.  See  2  Standard  Proc.  3S0,  et  seq. 

53.  U.  S.— Hodge  r.  Williams,  22 
How.  87,  16  L.  ed.  2.37.  Mo.— Fremon 
V.  Carondelet,  25  Mo.  62.  Eng.— 
Cooper  r.  Ginger,  1  Str.  606,  93  Eng. 
Reprint  728;  Bacon's  Abr.,  Vol.  3,  340; 
Tidd's  Pr.,  2,  11  Gl. 

&4.  This  statute  provided  "that  all 
writs  of  error  wherein  there  shall  be 
any  variance  from  the  original  record, 
or'  other  defect,  may  and  shall  be 
amended,  and  made  agreeable  to  such 
record  by  the  respective  courts  where 
such  writs  of  error  shall  be  made  re- 
turnable." 

55.  Sampayo  f.  De  Payba,  5  Taunt. 
S2,  128  P^ng.'  Reprint  617;  Verclst  V. 
Rafael,  2  Cowp.  42."5,  8  Eng.  Reprint 
1167;  Gardner  v.  Merrett,  2  Str.  902, 
93  Eng.  Reprint  928,  2  Ld.  Raym.  1.587, 
92  Eng.  Reprint  .526;  Lady  Cass  V. 
Title,  2  Str.  682,     3  Eng.  Reprint  781; 
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Sword-Blade    Co.    v.    Dempsey,    2    Str. 
892,  93   Eng.  Reprint  922. 

56.  Acourt  v.  Swift,  1  Ld.  Eaym. 
329,  91   Eng.  Reprint  1115. 

57.  U.  S. — National  Bank  of  Com- 
merce r.  National  Bank  of  Commerce, 
99  U.  S.  608,  25  L.  ed.  362;  Atherton 
r.  Fowler,  91  U.  S.  143,  23  L.  ed.  265; 
Hampton  r.  Rouse,  15  Wall.  684,  21  L. 
ed.  250;  McVeigh  r.  United  States,  8 
Wall.  640,  1  L.  ed  511;  United  States  v. 
Six  Lots  of  Ground,  1  Woods  234,  27 
Fed.  Cas.  No.  16,299.  Ala.— Lyon  v. 
Malone,  4  Port.  414;  Dc  Sylva  v. 
Henry,  3  Port.  132.  Del.— Rev.  Code, 
1915,  §4429.  Fla.— Williams  ;;.  Pitt., 
38  Fla.  162,  20  So.  936;  Driggs  v.  Hig- 
gins,  19  Fla.  103.  N.  M.— Valencia 
County  V.  Atlantic  &  P.  R.  Co.,  3  N. 
M.  621,  9  Pac.  519. 

[a]  Colorado  and  Illinois. — All  writs 
of  error  wherein  there  shall  bo 
any  variance  from  the  original  record, 
or  any  other  defect,  may  and  shall  bo 
amended,  and  made  agreeable  to  such 
reeord  by  the  respective  courts  where 
such  writs  of  error  are  or  shall  be 
made  returnable.  Colo.  Code,  Annot., 
1910,  §441;  111.  Sts.,  Annot.  1913, 
§  309. 

58,  U.  S. — Walton  v.  Marietta  Chair 
Co.,  157  U.  S.  342,  15  Sup.  Ct.  626,  39 
L.  ed.  725;  Estis  v.  Trabue,  128  U.  S. 
225,  9  Sup.  Ct.  58,  32  L.  ed.  437.  Ala. 
Colvin  V.  Owens,  22  Ala.   782;  Knox's 
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but  a  substantially  new  writ  cannot  be  made  by  amendmient,^^  and  a 
writ  will  be  dismissed  where  the  parties  named  in  the  record  as  re- 
turned are  not  the  parties  designated  in  the  writ  of  error.''*'  Amend- 
ments as  to  parties  must  be  made  within  the  time  permitted  by  the 
statute  or  rule  of  court,  and,  as  a  rule,  such  amendments  will  not  be 
allowed  after  the  time  for  suing  out  the  writ  has  expired.''^ 

E.  Dismissal  of  Writ. — A  writ  of  error  may  generally  be  dis- 
missed voluntarily  by  the  plaintiff  in  error,  upon  payment  of  costs.^^ 
It  may  also  be  dismissed,  upon  motion  of  the  defendant  in  error,  for 
material  defects  that  are  not  amendable,''^  but  the  motion  for  dismissal 
should  specify  the  alleged  defect.*'*  For  example,  the  writ  may  be 
dismissed  for  want  of  jurisdiction;''^  for  want  of  a  proper  return;"^ 
where  the  writ  is  barred  by  lapse  of  the  time  within  which  it  may 
be  brought;®^  for  the  failure  to  prosecute  the  writ;*^  for  mdsjoin- 


Distributees  v.  Steele,  18  Ala.  815,  54 
Am.  Dec.  181.  Colo. — Vance's  Heirs  v. 
Rockwell,  3  Colo.  240.  Fla. — Loring  v. 
Wittich,  16  Fla.  323.  Ga.— Cox  v.  Ma- 
con &  W.  R.  Co.,  12  Ga.  270;  Beall  v. 
Fox's  Exrs.,  4  Ga.  403.  Ky.— Castle- 
man  V.  Homes,  7  T.  B.  Mon.  591;  Cham- 
bers V.  Wilkins,  2  Litt.  145.  Pa.— 
Guhr  V.   Chambers,  8   Serg.   &  R.   157. 

59.  Graham  v.  Hardin 's  Exrx.  4 
Dana  (Ky.)  559;  Smith  v.  Hornback, 
3  A.  K.  Marsh  (Ky.)  379. 

60.  Citv  of  St.  Louis  v.  Butler,  201 
Mo.  396,  99  S.  W.  1092.  See  infra, 
XXI,  E. 

[a]  A  writ  of  error  cannot  be 
amended  by  striking  out  the  name  of 
one  as  j)laintifif  and  making  him  a  de- 
fendant in  error,  where  the  record  does 
not  show  that  he  should  have  been 
made  a  defendant  and  that  he  was  im- 
properly made  a  plaintifT.  Knox's  Dis- 
tributees V.  Steele,  18  Ala.  815,  54  Am. 
Dec.   181, 

61.  Cornell  v.  Franklin,  40  Fla,  149, 
23  So.  589,  74  Am.  St.  Rep,  131;  State 
V.  Canficid,  40  Fla.  36,  23  So.  591,  42 
L.  R.  A.  72. 

62.  Kaiser  r.  Detroit  United  Ry., 
103  Mich.  109,  128  N.  W.  1;  Teller  v. 
Willis,  12  Mich.  268;  Birch  V.  Brown, 
5  Mich.  31. 

\n]  Withdrawal  of  Writ  After  No- 
tice of  Settlement. —  Where  a  plaintifT 
in  error  witlidraws  the  writ  after  hav- 
ing given  notice  of  the  settlement  of 
his  bill  of  excpj)tions,  the  writ  will  bo 
dismissed  and  payment  of  costs  re- 
quired. TTllman  v.  »Sandall,  158  Mich. 
396,  122  N.  W.  617. 

63.  Ga. — Van  Ness  v.  Cheeseborougb 


Stearns  &  Co.,  11  Ga.  377.  111.— Best- 
wick  V.  Williams,  40  111.  113.  Tex.— 
Horton  v.  Wheeler,  17  Tex.  52;  Gra- 
ham r.  Sterns'  Admrs.,  16  Tex.  153; 
Seybold  v.  Boyd,  14  Tex.  460, 

64.  Mich. — Hagar  v.  Coup,  50"  Mich. 
54,  1(4  N.  W.  698.  N.  Y.— Wilson  v.  Wet- 
more,  1  Hill  216.  Pa. — Showers  /■. 
Showers,  27  Pa.  485,  67  Am.  Dec.  487. 

65.  U.  S. — California  v.  Holladay, 
159  U,  S.  415,  16  Sup.  Ct.  53,  40  L.  ed. 
202;  Eustis  v.  Bolles,  150  U.  S.  361,  14 
Sup,  Ct.  131,  37  L.  ed.  1111;  Suydam  v. 
Williamson,  20  IIow.  427,  15  L.  ed.  978. 
Ala, — Reid  f.  Owen,  9  Port.  435.  Ark. 
Jackson  i\  Wight,  6  Ark.  387.  Ga.— 
Loyd  V.  Welch,  35  Ga.  104.  111.— 
Woodside  v.  Woodside,  21  111.  207. 
Minn. — Babcock  v.  Banning,  3  Minn. 
191;  Hawke  v.  Deuel,  2  Minn.  58.  Mo. 
State  V.  Brown,  41  Mo.  490.  Ohio.— 
Spitler  V.  State,  Wright  106.  Tex.— 
Dillingham  r.  Richards,  87  Tex.  24  7, 
28  S,  W,  272;  Wetzel  r.  Simon,  87  Tex. 
403,  28  S.  W.  274,  942.  Wis.— Crilley 
V.  State,  20  Wis.  231. 

66.  Wattles  r.  Warron,  7  Mich.  309. 

[a]  It  will  not  be  dismissed,  how- 
ever, for  delay  in  filing  tlio  return,  if 
it  is  filed  before  the  hearing  of  tho 
motion.  Woodmansio  V.  Ilollon,  10 
Mich.   379. 

67.  Ala. — Davis  v.  Pender,  Minor  57. 
Colo.— Webster  r.  Gaff,  6  Colo.  475. 
Mich.— Teller  v.  Willis,  12  Mich.  208. 
N,  M.— United  States  v.  Gwyn,  4  N. 
M.  635,  42  Pac,  167.  Tex.— Compton 
V.  Ashley  (Tex.  Civ.  App.),  28  S.  W. 
924. 

68.  U.  S.— McGuire  r.  Com.,  3  Wall, 
382,  18  L.  ed.  164;   Burr  r.  Des  Moines 
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WHIT  OF  FBJiOn 


dvvS'^  nonjoinclov ;""  or  nonaniciitlnMc  dcrccis  in  i)artios;'^  failnro  of 
plaintitT  in  error  to  give  rt'tiuiroil  bond ;"-  for  an  intronipK'to  r-yc- 
oril:'-'  and  I'or  Tailing  to  servo  tho  writ."'  However,  uneertainty  and  in^ 
formality  iu  the  assigunieut  of  errors  are  no  ground  for  dismissing 
the  writ.''* 

The  dismissal  of  the  ^^Tit  is  equivalent  to  a  nonsuit  and  does  not  bar 
the  issue  of  a.  new  writ.'"^  Regularly,  motions  to  dismiss  should  be 
made  before  joinder  in  error,"  but  jurisdictional  defects  njiay  be 
objected  to  any  time  before  the  decision,^® 

F.  Plea  or  Demurrer.  —  To  the  assignment  of  error  which,  as 
previously  stated,  is  in  the  nature  of  a-  declaration,  tiie  defendant  in 
error  may  plead  or  dennir.'-'  The  common-law  pi-actiee,  however,  of 
thus  joining  in  error  has  fallen  into  disuse  iu  many  jurisdictions,  no 
formal  joinder  being  necessary.^"  ' 


E.  &  Nav.  Co.,  1  Wall.  99,  17  L.  ed. 
561.  Ga. — Hightower  v.  Hightower,  13 
Ga.  204;  McDougald  r.  Rutherford,  12 
Ga.  602.  Md. — Cummings  V.  State,  1 
Har.  &  J.  340.  Mich. — Lathrop  v. 
Hicks,  2  Doug.  223.  Miss.— Newell  v. 
Briggs,  3  How.  45.  N.  Y.— Clark  v. 
McClaughry,  22  Wend.  627.  Tex.— 
Lewis  v.  Mills  &  Co.,  29  Tex.  124;  Gla- 
vaecke   v.  Delmas,   13   Tex.  495. 

69.  Ala.— Hill's  Heirs  v.  Hill's 
Exrs.'  6  Ala.  166;  Roberts  v.  Taylor, 
4  Port.  421.  Ark.— Hudspeth  V.  State, 
1  Ark.  20.  Fla. — Loring  v.  Wittich,  IG 
Fla.  323.  Ky. — Stevens'  Heirs  v.  Stev- 
ens' Widow,  2  Dana  428. 

70.  U.  S. — Simpson  V.  Greeley,  20 
Wall.  152,  22  L.  ed.  338;  Masterson  v. 
Herndon,  10  Wall.  416,  19  L.  ed.  953. 
Ala.— Wesson  v.  Crook,  24  Ala.  478; 
Whitaker  v.  Patton,  1  Port.  9.  .  111.- 
Scott  V.  Great  Western  Coal  &  Coke 
Co.,  220  111.  42,  77  N.  E.  122.  Tex.— 
Thompson,  Morris  &  Co.  v.  Pine,  55 
Tex.  427;  Clark  v.  Thompson,  42  Tex. 
128. 

71.  See  City  of  St.  Louis  v.  Butler, 
201    Mo   396,   99   S.   W.   1092. 

72.  Davenport  v.  Fletcber,  16  How. 
(U.  S.)  142,  14  L.  ed.  879. 

73.  U.  S.— Overton  v.  Cheek,  22 
How.  46,  16  L.  ed.  285.  Ala.— Smith 
V.  Hearne,  2  Stew.  169.  Ga.— Gnneke 
V.  Garrett,  6  Ga.  119;  Smith  v.  Justices 
of  Inferior  Court,  4  Ga.  156.  111.— 
Vanmeter's  Heirs  v.  Lovis'  Heirs,  29 
in.  488.  Ohio.— Cliampion  v.  State,  6 
Ohio  C.  D.  82,  9  Ohio  C.  C.  315. 

74.  Turner  v.  Collins,  8  Ga.  252, 
Perry  v.  Higgs,  6  Ga.  43;  Beall  v.  Pow- 
ell, 4  Ga.  525. 
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75.  Teller  v.  Wetherell,  6  Mich.  46. 

76.  Ala. — Roebuck  v.  Duprey,  2  Ala 
352;  United  States  v.  Haden,  5  Port. 
533.  Colo.— Western  Union  Tel.  Co.  v. 
Graham,  1  Colo.  182;  Hax  v.  Leis,  1 
Colo.  187.  ria. — Johnson  );.  Polk  Co., 
24  Fla.  28,  3  So.  414.  Mich.— Bliss  v. 
Caille  Bros.  Co.,  158  Mach.  212,  122  N. 
W.  543;  Beller  v.  Stevens,  40  Mich. 
168.  Miss. — Sherman  v.  Lovejoy,  30 
Miss.  105.  Mo. — State  v.  Finn,  87  Mo. 
310.  Tex.— llolloinan  r.  Middleton,  23 
Tex.  537;  Mays  v.  Forbes,  9  Tex.  436. 

77.  Ala. — Hallott  v.  Allaire,  Minor 
360;  Koin  r.  Mcllvaine,  1  Port.  285. 
Mich.— Powers  v.  Irish,  23  Mich.  429. 
N.  Y.— Fenner  v.  Bettner,  22  Wend. 
621;  How  V.  Gilbert,  1  How.  Pr.,  107. 
Tex.— Rieker  v.  Collins,  81  Tex.  662, 
17  S.  W.  378. 

78.  U.  S.— Wilson  v.  Life  &  Fire 
Ins.  Co.,  12  Pet.  140,  8  L.  ed.  1032.  Ga. 
Turner  v.  Collins,  8  Ga.  252.  111.— 
Beaubien  v.  Barbour,  2  111.  386.  N.  J. 
Delaney  v.  Husband,  64  N.  J.  275,  45 
Atl.  265. 

79.  See  8  Standard  Proe.  648-659. 
["a]     On  a  demurrer  to  a  plea  to  the 

.iurisdiction  and  to  abatement,  the 
court  will  assume  that  the  writ  ia 
brought  to  correct  errors  apparent  on 
the  trial  record.  Lippitt  v.  Bidwell, 
87   Conn.   608,   89   Atl.   347. 

80.  Alabama. — Not  necessary  where 
tTie  record  shows  a  .ioinder  in  the  sub- 
mission of  the  cause.  Maddox  r.  Chil- 
ton Warehouse  &  M.  Co.,  171  Ala.  216, 
55   So.   93. 

fa]  Connecticut. — Tt  is  provided  by 
rule  of  court  in  this  state  that  no  plea 
of  "nothing  erroneous"  need  l)e  filed 
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G.  Decision  ;  Remand  ;  Subsequent  Writ  of  Error.  —  The  review 
and  decision  of  matters  presented  to  appellate  courts  have  previously 
been  considered  in  connection  with  another  article.*^  Wliere,  however, 
a  case  has  been  carried  up  by  vrr\t  of  error,  and  the  case  has  been  de- 
cided and  a  mandate  issued  to  the  court  below,  if  a  second  writ  of 
error  is  sued  out,  it  brings  up  for  revision  nothing  but  the  proceedings 
occurring  in  the  lower  court  after  the  case  was  remanded  on  the  previ- 
ous writ.^2  The  other  matters  previously  considered  are  res  ad- 
judicata  or  law  of  the  case.®^ 


to  any  writ  of  error,  but  that  the 
cause  will  be  heard  and  disposed  of 
as  if  such  plea  had  been  filed,  unless 
some  other  plea  is  filed.  Practice  Book 
p.  277,  §33;  Lippitt  v.  Bidwell,  87 
Conn.  60S,  89  Atl.  347. 

[b]  Illinois. — Xo  judgment,  order, 
or  decree  shall  be  reversed  by  the  su- 
preme court  or  appellate  court  upon 
appeal  or  writ  of  error  for  want  of  a 
joinder  in  error;  but  upon  error  being 
assigned,  if  the  opposite  party  does 
not  plead  in  proper  time,  the  case  shall 
be  treated  as  if  error  had  been  joined. 
111.   Eev.   Sts.,    (1913),  p.   1877,   §108. 

[c]  New  Mexico. — No  formal  join- 
der necessary  when  no  exception  to 
the  assignment  of  errors  is  taken. 
Jones,  Downs  &  Co.  v.  Chandler,  13  N. 
M.  501,  85  Pac.  392. 

81.  See  2  Standard  Proc  409,  et 
8eq. 

82.  U.  S.— Amos  v.  Quimby,  106  IT. 
S.   342,   1   Sup.   Ct.  116,  27  L.   ed.   100; 


Supervisors  v.  Kennieott,  94  U.  S.  498, 
24  L.  ed.  260;  Roberts  v.  Cooper,  20 
How.  467,  15  L.  ed.  969;  Sizer  r.  Many, 
16  How.  98,  14  L.  ed.  861.  Ark.— Wal- 
ker V  Walker,  7  Ark.  542.  Kan.— 
Headley  v.  Challiss,  15  Kan.  602. 

83.  U.  S.— ChaflSn  v.  Taylor,  116  U. 
S.  567,  6  Sup.  Ct.  518,  29  L.  ed.  727; 
Clark  V.  Keith,  106  U.  S.  464,  1  Sup. 
Ct.  568,  27  L.  ed.  302.  Ala.— Evans  v. 
St.  John,  9  Port.  186.  Ga.— Thornton 
V.  Lane,  11  Ga.  459;  Hargraves  V. 
Lewis,  6  Ga.  207.  Ky.— Lillard 's  Exr. 
V.  Lillard 's  Exrs.,  5  B.  Mon.  340, 
Mass.— Booth  V.  Com.,  7  Met.  285;  Hop- 
kins V.  Com.,  3  Met.  460.  N.  Y.— 
Hartshorne  f.  Sleght,  3  Johns.  554. 
Ohio.— Pollock  r.  Cohen,  32  Ohio  St 
514,  519.  Pa. — Gibson  v.  Cummings,  25 
Pa.  231.  Va.— Marshall's  Case,  5  Gratt. 
(46  Va.)  693.  Wis. — Zimmerman  V. 
Turner,  24  Wis.  483;  Pierce  v.  Knee- 
land,  9  Wis.  23. 

See  the  titles  "Law  of  the  Case;" 
"Res   Judicata." 


WRIT  OF  EXECUTION.  —  See  Judgments  and  Decrees, 
Enforcement  of. 


WRIT  OF  INQUIRY.  —  Sec  Inquiry,  Writ  of. 

WRIT  OF  POSSESSION.  —  See  Mortgages;  Trespass  to  Try  Title; 
and  the  index  to  this  work. 


WRIT  OF  PROHIBITION.  —  See  Prohibition. 


WRIT  OF  REVIEW.  — See  Review. 


WRIT  OF  RIGHT.  — See  Real  and  Mixed  Actions. 


WRIT  OF  SEQUESTRATION.  —  See  Sequestration. 

WRITTEN    INSTRUMENTS.  —  Sep    Declaration    and    Complaint; 

Denials;  Exhibits;  Implied  and  Express  Agreements;  Oyer 

and  Profert;  Pleading;  and  specific  titles. 
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EXPLANATORY  NOTE 


This  index  does  not  duplicate  the  analyses  prefixed  to  the  articles, 
whic'li  should  always  be  consulted.  Cross-references  are  both  to  other 
articles  and  to  index  heads,  which  are  differentiated  by  distinctive 
type. 

When  an  article  is  cross-referred  to  always  examine  the  index 
matter  under  that  head  as  well  as  the  analysis  of  the  article  itself. 
The  words  "supra"  and  "infra"  are  used  where  reference  is  made 
to  other  matter  appearing  under  the  same  general  index  head. 
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Vols.  I— XXVI 


ABANDON:\rEXT,   see  Divorce;   High- 
ways. Streets  and  Bridges;   Home- 
steads  and   Exemptions;    Husband 
and     Wife:      Parent     and     CMld; 
Waiver;  Waters  and  Watercourses. 
Instructions,  as  to,  13-826 
Of  action,   24-420 
Of  arpeal,  2-393 
Of  child,  20-S46 

Of  contract,   quantum  meruit  on,  11- 
946,  953 
Insurance  contracts,   14-75 
Question  of  fact,  11-1063;  14-75 
Of  counts  by  election,  12-687 
Of   homestead,   11-433 

Business   homestead,   11-466 
By  acquisition  of  new  one,   11-450 
By  sale  and  conveyance,  11-456 
Divorce,   as   effecting,    11-454 
Essentials,  11-440 
Filing    declaration,   11-464 
Of    part   of,    11-465 
Pleading,    11-468 
Question   of  fact,  11-430 
Statutory   provisions,   11-439 
Termination    of    family      relation, 
11-451 
Of   mineral    or    oil   lease,    negativing 
in   action   for  rents  or   royalties, 
19-810 
Of   mining   claim,   jury   question,    19- 

799 
Of    patent,   defense   of,   21-174 

Jury    question,    21-208 
Variance,   25-612 
As    to    time,    25-575 
ABATE^TENT,    see    Abatement.    Pleas 
of;     Intoxicating    Liquors;     Nuis- 
ance;    Eevlvor;    Survival, 
By    .'ittninrnent    of    majority,    12-802, 

804 
By    consolidation    or    dissolution     of 
porpnrntion,      sen     Winding     Up 
Comorations. 
By    death    ("see    fiillv    Survival).    1- 
627;   6-356,  372,  783;   13-487;   23- 
153 
Appeal,   2-230 


ABATEMENT,  contd. 
By  death,   contd. 

Ejection,    of,    upon    death    of    life 

tenant,   18-623 
Of  bankrupt,  3-990 
Of    relator,    information    in    civil 
suits,    12-7J2 
By  insanity,  see  Insane  Persons. 
'Divorce  action,  7-810,  846 
Of  bankrupt,  3-990 
Criminal  conversation,  6-253 
Election   contest,  8-89 
Guardian,  of  petition  to  remove,  13- 

525 
Injunction  suit,  of,  13-243,  288 
Insane  persons,   suits  concerning,  13- 

446,   599 
Insolvency  proceedings,  13-676,  683 
Landlord 's    dispossessory   proceeding, 

of,    18-598 
Libel  and  slander,  18-891 
Mandamus,    19-256 
Mkrriage   annulment,   19-371 
Mortgage  foreclosure,  19-915 
>s^uisanee,  of,  see  Nuisance. 
Of  action  (see  Abatement,  Pleas  of), 
24-394 
Irregularly    revived,    23-162 
Partnership    change   in    firm    pending 

suit,   21-66 
Supplementarv    proceedings,    of,    24- 

ABATEMENT,  PLEAS  OF —Consult 
analvsis  of  this  nrtiele,  1-25.  See 
Arraignment  aHd  Plea;   Pleas. 

Affidavit    of   defense,   ns   an,   1-711 
As  a  waiver  of,  1-711 

Affidavit   to   support,   12-899 

Alienage,   1-805 

Waiver  by  not  pleading,  1-811,  812 

Amendment.   1-849 

Another   action    pending,   1-994.    1031 
Att.'u-htnent,    1-998;    3-256,    797 
Not   in   first   action,   1-997 

Appeal    bond,    for    defective,    18-2.56 

Appeals   from   justice's   court,   18-318 

Appearance   by,    2-491 

.\rraignmcut  and  jilca,  2-888 


IXDEX 


ABATEI^TENT.  PLEAS  OF,   coutd. 

Allot,     ill     ii\il     ^asi'^,     to    allulavil 
for,  ::-i)7o 
Privilojie    from,    claiming    by,    'Jl- 
(5:?7 
Attachment,    for    want    of    alVuliivit, 
3-30S;   iS-olS 
Anothor  action,  seo  supra,  Anolher 

action   ponding. 
In    proceedings    to    vacate,    3-796- 

803 
Waiver,  right  to   vacate,   3-765 
Audita   querela,   writ   of,   3-8S0 
Bills    and  ,notes,   extension    of    time, 

4-2S2 
Certainty     in     pleading,     great     cer- 
taintv  required  in   dilatory,  4- 
S34,  S37 
Corporations,      corporate      existence, 

when,    5-645 
Demurrer   to,    21-773 

Does  not  search  record,  6-961 
Denials,     nul     tiel      corporation,     in 

abatement    or   in   bar,    7-76 
Discovery   in    support   of,   7-576 
Dower,   proceedings  for,   7-875 
Duplicity,   7-937 
Federal   courts,    conformity    to    state 

practice,  25-482 
For  failure  to  plead   conditions  pre- 
cedent,   24-345 
Garnishment,    10-595,    597 
Grand  jury,  objections  raised  by,  10- 
644 
Remedy  for  failure  to  swear  grand 
jury,  12-616 
Guardian    ad   litem,    absence    of,    10- 
729 
Irregularity    in    appointment,    10- 
74S 
Guardian  and  ward,  want   of   capac- 
ity to  sue,  10-869 
Action  by  foreign  instead  of  local 
guardian,   10-902 
Insane  persons,  suits  by  and  against, 

13-609 
Insurance,  in  actions  for,  14-56 
.Turv,   objections  to,   16-976;   17-61 
Peremptory    challenges,    as    affect- 
ing number  of,  17-240 
Justice's' court,   in,   19-40,  318 
Landlord's    dispossessory    action,    18- 

567,  599 
Mandamus,  19-256,  275 
Misnomer  of  accused,  for,  12-627 
Parties,    for    objections    relating    to, 
20-978.     See   Parties. 
Change  in,  17-706 
Misioinder  of  parties,  for,   18-40 
Nonjoinder,    14-741;    21-68 
Of    general    partners,    21-106 


ABATEMENT,  PLEAS  OF,   coiitd. 
rartmrsliip,   cliaii.m'   in    linn   jicndente 
lite,  21-G6 
Survivor    suing    withmit    bond,    21- 
103 
Patents,    infringement    suits,    21-203 
rroliminarv    examination,    for    want 

of,  21-524 
■l"'romaturity  of  action,  24-350 
I'rocess,  asserting  privilege  from  ser- 
vice   of,    21-637 
Errors  in,  21-756,  770 
Failure  to  endorse,  21-754 
Failure  to  state  cause  of  action  in, 

21-734 
Form   and   sufficiency    of   pica,   21- 

772 
Irregularly  attested,  21-741 
Misnomer  in,   21-717 
Return   of,  for  defects  in,  23-109 
Service   improper,   23-057 
VaTiance    from    pleading,    21-706; 
734 
Signing,  in  probate  courts,  21-660 
"\'ariance  between,  process  and  plead- 
ing,  25-541 
Venue,   as  method   of   attacking,   25- 

908 
Waiver,   by    demurrer,    12-670 
Withdrawal  of,  to  confess  judgment, 
14-792 
ABBREVIATIONS  —  Consult     analysis 
of   this   article,   1-73.     See  Indict- 
ment and  Information. 
In    criminal    pleading,    12-310,    566 
Amendment,   12-566 
As  variance,  25-586 
Judicial  sales,  in  notice  of  appraise- 
ment, 16-740 
Of  name  of  party,  4-839 
Process,  of  clerk's   name   to,   21-742 
Of  names  In,   21-715 
Return,  in,  23-100 
ABDUCTION — Consult  analysis  of  this 
article,   1-77.     See  False  Imprison- 
ment;  Kidnaping.     See  also  Crim- 
inal  Procedure. 
Kidnaping,    joinder    with,    18-411 
ABORTION — Consult    analysis    of    this 
article,    1-91      iSee    also    Criminal 
Procedure. 
Homicide   in    attempting,   indictment 
for,    11-603;    12-575 
Means    used,    averment    as   to,    11- 

604 
With    malice    aforethought,    11-604 
Variance  as  to   time,  25-575 
ABSTRACT  OF  CASE,   see   Statement 

and  Abstract  of  Case. 
ABSTRACT    OF    RECORD,    see    State- 
ment and  Abstract  of  Case. 


INDEX 


ABSTEACTS  OF   TITLE,  see  Title. 

Action  against   abstractor,   24-836 
ABUSE    OF    PROCESS,    see   Malicious 

Prosecution;  Process. 
ABUTTING   OWXERS,   see  Highways, 
Streets  and  Bridgee. 
Actions    by,    against    telegraph    and 

telephone    companies,    24-718 
Eemedies   against    railroad  in   street 
or  highway,   22-123 
Enjoining    construction,    24-244 
Trespass,   24-934 
ACCESSORIES   AND  ACCOMPLICES. 
Consult  analysis  of  this  article,   1- 
123.     See  Arraignment  and  Plea; 
Indictment  and  Information. 
Abortion,  1-107 

Evidence,    1-118 
Charging  defendant  as  principal  and 

accessory,  12-680 
Conclusions    of   law,   in    charging    as 

to,  12-349 
Elections,   illegal   voting,   8-157 
Embezzlement,    instructions      as      to 

testimony,    8-248 
Forgery,   principals   at   common   law, 

8-1138 
Gaming,   variance,  principal  and   ac- 
cessory,  10-359 
Instructions  as  to,   13-907,   18-883 
Joinder,   in    indictment,    of   principal 

and   accessory,    12-497 
Jurors,  examining  as  to  believing  ac- 
complices, 17-172 
Opinion    as   disqualifying,  17-3S6 
Preliminary    examination,    testimony 

of  insufficient,  21-513 
Province   of   judge   and   jury  as   to, 

21-854 
Treason,  trial  of  principal   first,   24- 

916 
Venue   of   prosecution,   25-923 
ACCIDENT,  account  stated,  impeached 
for,  1-25^ 
Ground     of     equity    jurisdiction,     in 
general,  8-416 
Judgment,  equitable  relief  against, 
15-289,   309,  314,  318 
Legal   remedy    prevented,    15-276 
Instructions,    defining    accident,     13- 

822 
New  trial,  as  ground  for,  20-480,  (\(y.\ 
Partnership    sottloment,    impeaching 

for,   21-36 
Rescission   and  cancellation,  alleging 

as  ground  of,  22-1002 
Set-off,  prevented  by,  15-352 
Vacating   judgment    for,    15-169 

Judgment  by  confcHsion,  14-S46 
Writ  of  error  coram  nobis,  on  ground 
of  accident,  15-373 


ACCIDENT,  contd. 

Writ  of  review  for,  23-145 
ACCIDENT   INSURANCE,   see  Insur- 
ance. 
ACCOMPLICES,    see   Accessories    and 

Accomplices. 
ACCORD      AND      SATISFACTION  — 
Consult   analysis  of  this  article,  1- 
162,    163.     See    Composition   With 
Creditors;   Compromise  and  Settle- 
ment; Release. 
Arbitration,  of  award,  2-657 
Covenant,  action  of,  6-161 
Rent,   as  defense  in   action  for,   18- 

493 
Under  general  issue,  3-18S 
ACCOUNT      AND      ACCOUNTING  — 
Consult  analysis  of  this  article,   1- 
193.     See  Equity  Jxirisdiction  and 
Procedure. 
Account   annexed,   23-247 
Account    stated,   joinder   with    count 
upon    open    account,   23-816 
Joint  adventure,  21-109 
Judgment    on,    18-1104 
Admiralty,  in,  of  partnership,  21-23; 

23-932 
Affidavit  based  on  books  of,  12-895 
Amending,   from   account  to  account 

stated,  18-327 
Appeal,   stay,   24-492 
Arrest,  partner's  failure  to   account, 

21-31 
Assignee,  by,  21-25 
Assignment  of  account,  pleading,  18- 

30 
Assumpsit,   on   account   stated,    3-204 
Attachment,   in    accounting    proceed- 
ings, 3-349 

Partnership    acounting,    21-30 
Of   accounts,   3-292 
Attorneys,  compelling  accounting  by, 
18-848,  854,  855 
Lien,  accounting  to  protect,  18-833 
Bankruptcy    proceedings,    failure    to 
keep   as    objection    to   discharge, 
3-927 
Proof  of  account,  3-901 
Bills   of   particulars,   4-385 
(!hoicc    of    remedies,    accounting   and 
rescission,  5-119 
Assumpsit   or  account,  5-98 
Copyright    proceedings,    5-518 
Costs,  21-46 
Cotenants,   between,   of   oil   and   gas 

lease,  19-810 
Counterclaim,  in  action  upon  account 

stated,  23-641 
Creditors'    suits,    parties,    6-191 
Cropper,  between  and  owner,  18-459 
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Accoinrr  and  accounting,  comd. 

(.'russ-iliMiiauils,    iiiiiiiti.'i\'l:nins,    'j;i-UI(l 
L'ross  bill,  'Jl-5t)l! 

Artirmativo   relief  without,   6-297 
r.irtnership  accounting,  21-39 
Cross-complaint,  21-r)t)2 
In    partnership    accounting,    21-3S; 

23-C36 
Set-off  of  judgment,   16-570 
Curtesy,  action   by   tenant  in,   6-325 
Debt,  statutory  action  of  "book,  ac- 
count," 6-471 
Decedents'    estates,     accounting    for 

assets,    6-5S9-626 
Decree  in,  21-39 

Partnership    accounting,    21-44 
Default,  in  action  on  account,  14-890 
Demand  pleading  in  bill  for  account- 
ing,  21-559 
DismiFsal   of,  21-41 
Equity  jurisdiction,  8-439 
Exocutiom    sale,   on,    16-223 
Executor   or  administrator,  by,  21-25 
Factors,   action    against,   8-870 
Fraudulent  conveyances,  running  ac- 
counts,   existing    reditors,    10-111 
Eeference  to  state,  10-203 
Where   long,   10-197 
Guardian,    accounting    by,    10-822 
Action   on   bond,    10-879 
Correcting  account,  10-817 
Eequiring  foreign   guardian  to  ac- 
count,  10-903 
Hearing,  partnership  accounting,  21- 

42 
Injunction,    in    partnership    account- 
ing,  21-31 
Insolvency,    lopen    account    due,    13- 
649 
Accounting   by   assignee  in,   13-674 
Insurance  policy,  account  stated,  14- 

13 
Interlocutory    decree,    21-46 
Issues,   in,    21-40 
Joint  adventure,  between  parties  to, 

21-109 
Joint   tenants,  between,  14-736 
Judgment  in,   21-39 
Jurisdiction,  of  justices  of  the  peace, 
17-941 
Of    partnership    accounting,    21-17, 

19 
Of  probate  and  chancery,  21-654 
Jury,  right  to,  16-  890,  895 

Partnership  accounting,   21-42 
Laches,  effect  of,  21-24 
Legal   remedy,  where,  21-534 
Loan   association,   accounting  against 

officers,  18-1098 
Master    and    servant,     between,     19- 
446,  452,  554 


ACCOUNT  AND  ACCOUNTINa,  contd. 

MiiU'ial     and     o\\     li'ases,     accounting 

by    lessees,    19-810 
Mortgagee,  by,  21-25 
Motion,  not  on,  21-43 
Parties,    partnership    accounting,    21- 

24 
Partition,  in  accounting,  21-45 

Accounting   in   suit   for,    20-1045 
Partnership   accounting,   21-19 
Between   parties,  21-17,  19 
Pleading,  in   actions  between  part- 
ners, 21-16,  17 
Partnership,  of,  21-43 
Actions    upon    accounting,    21-9 
Assumpsit    for    accounting,    21-7 
At  instance  of  judgment   creditor, 

21-97 
Bill  or  complaint  for,  21-34 
Homestead    involved,    11-341 
Joint  adventures,  account  between 

parties  to,  21-109 
Limited   partnership,   21-108 
On    dissolution    of,    homestead    in- 
volved,  11-341 
Eemedy    against      execution      pur- 
chaser, 21-98 
Upon   death   of   partner,  21-104 
Patents,    in    infringement    cases,    21- 
184,   185 
Royalties   on,   21-181 
Principal    and    agent,    between,    21- 
534,    536 
Bill   for,   21-559 
Principal  and  surety,  remedy  of  sur- 
ety,  21-591 
Probate  court,  jurisdiction  of,  21-  23 
Public      lands,     accounting     against 
trespasser,  21-886 
In  suit  to  set  aside  patent  to,  21- 
879 
Receiver,  by,  22-397 

In    partnership    accounting,    21-32 
Reference,   22-521,   523 

Partnership  accounting,  21-43 
Taking    and    stating    account,    22- 

563 
To  master  in  chancery,  21-43 
Remand,    accounting    in    trial    court 

after,    19-318 
Rescission    of   deed,   on,    18-711 
Res    judicata,    decisions    in    account- 
ing, 23-34 
Sales   account   annexed   for  purchase 
price,  23-247 
Account  stated   for  purchase  price, 
23-249 
Sequestration,  in   accounting,  21-31 
Set-off,    counterclaim      and      recnnrt- 
ment,   see   supra.   Cross-demands. 
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ACCOUNT  AND  ACCOUNTING,  coufd. 
Ships,         acoounting       lietween       oo- 

owners,  21-23,  23-932 
Splitting   action   on    account,   24-305 
Statute  of  limitations,  time  to  plead 
in  account,  18-1043 
Rejoinder   as   to,   18-1004 
Survival  of  cause  of  action,  24-625 
Tenants  in  common,  between,  24-747 

Of   ship,   see    supra,   Admiralty. 
Trademarks  and  trade  names,  profits 

of    infringement,    24-885 
Trial,    partnership    accorfnting,    21-42 
Trustee,  by,  25-135 

Jurisdiction  of  probate   courts,   21- 

649 

Variance,  in  action  on  account,  18-70 

Waste,  accounting  in  equity  for,  26- 

52 

ACCRETIONS,    riparian    owner,    action 

by,  20-285 
ACCUSATION,  see  Indictment  and  In- 
formation. 
Indictment,    distinguished    from,    12- 

74 
Nature  of  accused  entitled  to  know, 
12-294 
ACKNOWLEDGMENT,    of    homestead, 
necessity,  11-304 
Of  declaration,  11-309 
Of  service,  23-561 
Of  waiver,  11-437 

Power    of    attornov,    of,    to    confess 
judgment,    14-818 
ACQUITTAL,    see    Jeopardy;    Verdict. 

Directory,   25-1004 
ACTION,  "pee  Cause  of  Action;  Choice 
and   Election   of   Remedies;    Con- 
solidation   of    Actions;     Construc- 
tion    and    Theory    of    Pleadings; 
Forms  of  Action;   Joinder  of  Ac- 
tions;  Jurisdiction;   New  Cause  of 
Action  or  Defense;  Penalties.  For- 
feitures     and      Fines;      Remedy; 
Severance;  States  and  Territories; 
Successive    Suits;    Suits    and    Ac- 
tions;   Supersedeas    and     Stay     of 
Proceedincfs;  United  States;  Venue. 
Abandonment,    24-420 
Commencement  of,  24-346 
Tontract   and   tnrf,   24-371 

How   determinrd   which,   24-371 
Definod    and    distinguished,    24-315 
Enioining.   24-305 
Forms  and   kinds.   24-364 
Legal  and  pf|nit:ible,  defined  and  dia- 
tingiii«)ifd,    24-366 
TTow    dotcrniinod,    which,    24-367 
Prom.'itnro   commoncoment,   24-348 
Supplomental    pleading    of      facta, 
24-531 


ACTION,    contd. 

Supplementary  proceedings  as,  24-549 
Termination,    24-421 
ACTION    ON    THE    CASE,     see     Case 

(the  Action  of  Trespass  on  the). 
ACT  OF  GOD,  see  infra.  Performance. 
ADJOINING     LANDOWNERS  —  Con- 
sult  analysis  of  this  article,  1-3 IC. 
See  Nuisance;  Party  Walls. 
Case,    the    action    on    the,    negligent 

use,   4-632 
Cause  of  action,  negligent  use,  4-814 
None    from    reasonable    use,    4-812 
Disorderly  house,  injunction,   7-699 
Easements,    7-955-972 

Subdivision   of    single   tract,    7-963 
Ejectment,   projections,    7-1006 
Fences  between,  18-671 
Party   walls,   21-111 
ADJOURNMENTS,    see   Continuances. 
Of    motion,    20-39 
Of  trial,  24-1023 
Reference,  of  hearing,  22-559 
ADMINISTRATORS,    see      Decedents' 
Estates;    Executors     and     Admin- 
istrators;   Inheritance. 
ADMIRALTY— Consult      analysis      of 
this    article,    1-335      See    Collision; 
Maritime    Iiiens;     Proceedings    in 
Rem;  Salvage;  Seamen;  Ships  and 
Shipping;    United    States    Courts; 
Wharves. 
Appeal   bonds,    summary  proceedings 

on,  2-87 
P>ills  of  particulars,  in  use,  4-378 
Claims    against    United    States,    ap- 
pellate   jurisdiction,    25-377 
Collision,  5-132-152 
Dcafh  by  wrongful  act,  6-384 
Decree,  after  death  of  party,  14-783 
As  res  judicat?,  23-15 

Effect,  23-32 
R.^s  judicata  operation,  23-32 
Set-off  of  in   state  court,   16-565 
Equity  jurisdiction,  21-23 
Forfeiture    proceedings,    nature      of, 

21-67G 
Insurance  contracts,  jurisdiction,  14- 

12 
Jurisdiction,       accounting     between 
owners  of  vessels,  23-932 
Of  justices  of  the  peace,  17-938 
Of   proceedings   in    rem,   21-677 
To    onforco    m.nratimp   liens,    19-36G 
Shipmaster's    contract      of      em- 
[doynient,  23-933  ^ 
United    States    commissioners,    of, 
16-707 
Jury,  in  admiralty  courts,  16-877 
Laches  in,  18-431!  435 
Maritime  lines,    19-36G 
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ADMIRALTY,  cont^L 

Noutialilv    laws,    loifoiture    for    vio- 

latiou  of,  20-P.r.l) 
rartnorsliip    nccounting,    jurisdictiuii 

of,  21-23 
Process,  service  of,  23-520 
Reformation   of  policy,   libel    for,    14 

12 
Sale,    purchase    by    proctor    of    libel- 
ant,  lG-773 
Set-oft"s,  jurisdiction  to  entertain,  23- 

GU 
Unite(V   States    commissioners,    juris- 
diction   of,    16-707 
ADMISSIONS,  see  1  Ency.  of  Ev.  398, 
904 
Appeal,  on  confession  of  error  by  at- 
torney   general,    23-138 
Bv   answer.    11-12,    15;    12-1&;    18-38, 
944 
Accounting,    in,   between    partners, 

21-38 
By  failure  to  deny,  7-109;  19-450 
General  issue,  by,  18-38 
In   mandamus,   19-275 
Interpleader,    14-209 
Of   payment,   18-38 
By  default,  14-885 

By  demurrer,  12-655.     See  Demurrer. 
Challenge    to    jury,    demurrer    to, 

17-105 
Libel  and  slander,  18-925 
By  motion,  13-215,  2.35 
By  stipulation,  14-137 
Cross-demands,  admissions  by  plead- 
ing, 23-803 
By  failure  to  reply  to,  23-802 
Guardian,    by,    13-607 
Instructions   as  to,   13-789,   841,  848, 

861,   863,   910 
Jury    room,    sending    pleadings    con- 
taining admissions   to,   ]  7-5:17 
Justification,  by  plea  of,  in  libel  and 

slander,  18-930 
Opening  statement  as,  20-808 
Pleading,  in,   question  for  court,   21- 

845 
Plea  of  guilty,  judgment  on,  23-32 
Privilege,   by   plea    of,   in   libel   and 

slander,  18-929 
Proof    unnecessary,    25-626 
Pes  judicata,  conclusiveness  of  judg- 
ment as  to  admitted  facts,  23-52 
Service,  of,  23-561 

Severance,   where  part   of  claim    ad- 
mitted,   23-826 
Third    partv    claim,    bv    interposing, 
16-139 
In  affidavits  concerning,   16-134 


ADOPTION,  see  Parent  and  Child. 
Survival   of   action   to   set   aside,   24- 
631 
ADULTERATION— Consult        analysis 
of  lliis  artirlc,  1-581.     See  Health; 
Pure  Food  Laws.     See  also  Crim- 
.iiial    I'roi'cdure. 
Variance  as  to  purchaser,  25-558 
ADULTERY— Consult   analysis   of   this 
article,   1-591.     See   Alienating   Af- 
fections;    Criminal     Conversation; 
Divorce.      See    also    Criminal    Pro- 
cedure. 
Crirnlnal    conversation,    necessary    to 

prove,  6-252 
Divorce,  allegations,   7-762-764 
Co-respondents,   7-752 
Defenses,    7-779 
Opening  decree,  15-254 
Fornication,     joinder    with,     12-536; 

18-8S3 
Incest,    committing,   by,    12-6 
Indictment    for,    12-576 
•lury,  to  try  issue  of,  16-880 
Libel    and    slander,    imputing    adul- 
tery,  18-905 
Miscegenation,  as   element     of,     19- 

826 
Variance  as  to  time,  25-575 
ADVANCEMENTS,   see   Inheritance, 
ADVERSE        POSSESSION  —  Consult 
analysis  of  this   article,   1-615.  See 
Easements;   Ejectment;  Limitation 
of  Actions. 
Champerty,  in  transfer,  4-965 

Not    pleaded   to   judicial    transfer, 
4-968 
Eminent    domain,   sufficient   for   dam- 
ages,   8-352 
Execution,  on  property  held  adverse- 
ly,  15-885 
Landlord's      summary      proceedings, 
against   adverse  claimant,   18-572 
Mesne  profits,  general  treatment,  19- 

773 
Mining  claim,  to  support,  19-789 
Province   of  judge  and   jury,  18-662; 

21-843 
Quieting   title,  by  one      in     adverse 

possession,    21-1002 
Rent,  recovery  from  adverse   holder, 
18-484 
Interpleading     adverse     claimants, 
18-486 
Title   bv,   registration   under   Torrens 
Act,   24-847 
AFFIDAVIT    OF    CLAIM,    sec    State- 
ment or  Affidavit  of  Claim. 
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AFFTDAVTTS,  see  Affidavits  of  Merits 
and  Defense;  Information  and 
Belief;  Motions;  Oath  and  Affir- 
mation; Statement  or  Affidavit  of 
Claim.  See  also  1  Ency.  of  Ev. 
702. 
Aliens,  of,  13-96 

Dejiortation  proceedings,  in,  11-905 
Alleging    source    of   information,    12- 

895 
Amending,    attachment,     for,      3-436, 
439;    14-134;    18-512 
Claim    and    delivery,    18-322 
Contempt   proceedings,   13-302 
Distress    proceedings,    18-529 
For    appeal    from    justice's    court, 

18-209 
For  arrest,  11-620 
Foreclosure  of   lien,  18-555 
Garnishment,    10-491 
Landlord's   attachment,   18-512 
Publication   of   process,  for,  23-546 
Amendment,    for,    of    judgment,    15- 
148 
Of  return  of  process,  23-106 
Of  transcript,  18-289 
Annexing     affidavit     of     party     from 
whom    knowledge    obtained,    12- 
896 
Appeal  bond,  in  lieu  thereof,  21-668 
On  appeals  forma  pauperis,  18-237 
Appeals,  on,   18-204 

From  justice's  court,  18-345 
Of  interest,  by  party  to,  11-74 
Argumentative,   13-301 
Arrest  in  civil  cases,  2-927-965 
Additional  on  motion  to  discharge, 

2-973,  974 
By    whom    made,   2-929,   931,    939, 

'942 
By  whom  taken  2-932,  933 
Errors   and   irregularities,  2-961 
Filing,   2-959 
Form  and  contents,  2-933,  959;   12- 

897 
Supplementing    and    amending,      2- 
961 
Arrest   in   criminal   caso,   for,   see  In- 
dictment   and    Information;    War- 
rants. 
Attachment,    for,    3-396,   443;    18-645. 
8oe  Attachment. 
Disjunctive    allegations,   3-434 
Form  and  contents,  :i-405,  443;   12- 

897 
Lanfllorrl  's    attachment,    18-.509 
Supplemental,  3-439 
Attorneys,  by,   1-672,  674,  676;   3-399 
402,  856;  12  896.     Sec  Attorneys. 
Authentication    of,    when    necessarv, 
13-96 


AFFIDAVITS,  contd. 

Books  of  account,  based  on,  12-895 
By  agent,  see*  Principal  and  Agent. 
Certiorari,    for,    18-369 

On  hearing  of,   18-382 
Contempt,  for,  14-465 

To  support  application  for  rule  in, 

19-288 
Violation   of  injunction,   13-299 
Continuance,   for,   5-474,   483;    11-19 

Against,  5-483,  487 
Corporations,   for    attachment    of,    5- 
636 
For  garnishment  of,  5-637 
Costs,  for  recovery  of,  5-928,  952 

Of  inability  to  pay,  19-30o 
Counter-affidavits,   in   distress,   18-529 
Injunction,  motion  to  dissolve,  13- 

223 
Judgment  by  confession,  on  motion 

to    vacate,    14-850 
Landlord's   summary  dispossession, 

18-590 
Liens,   enforcement   of,   18-1009 

Landlord's   lien,   18-554 
On    motion    to    dismiss    certiorari, 

18-377 
Proceedings  for  appeal,   18-207 

Court  commissioners,    effect    of    affi- 
davits  of   prejudice,   16-706 
Criminal   complaint,  to,   12-124 
Default,   form   of,   12-898 

Of  no  answer,  6-820 
Deposition,    on    application    to    take, 

7-223,  229 
Discovery,  for  examination  of  party, 
7-.566,  569 
As    to    materiality    of    interrog- 
atories,   7-5S9 
For    inspection,    7-631 
Distress,   for,  18-527,  528 
Divorce,   for  alimony,   7-821 
Opposing,   7-824 
For  publication,  7-756 
With        pleading,        jurisdictional, 
where,  7-785 
Equity  shown  by,   execution   against 

hnmestenfl.   11-345 
Excusable    neglect,    showing,    15-176 
Execution,  against   person,   18-145 
Denierl  by,   11-1017 
On  iurlgment  in  favor  of  deceased, 

15-765 
Sale,    motion    to    set   aside,    16-208 
Exemption,   claim    of,   11-484 
Filing  contest   of,   11-522 
On    hearing  of  right   to,   11-520 
Exhiltits,    as,    in     actions    to    review 
judgments,  15-368 
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AFFIDAVITS,   contj. 

Extradition,  state,  showing  crime,  8- 

Form,  of,  12-898 
False  aftuiavits,  vacating  for,   15-1G5 
Filing,  homestead  contest,   11-332 
Following:  language  of  statute,  2-955; 

3-410,  429 
Forfeiture,  for,  12-S9S 
Grounds  of  belief,  stating,  12-894 
Homestead,  by  contestant   of,   11-332 
In   excess   of   legal   amount,   11-347 
Supporting    execution    against,    11- 
344 
Impecuniosity,  of,  on  non-payment  of 

jury  fees,   16-924 
Impertinence  in,  24-578 
Incompetents,     appointing     guardian 

for,  12-16 
Information    and    belief,    on,    12-126; 
18-20S.      See     Information     and 
Belief. 
Contempt   proceedings,   in,   13-302 

Injunction,   12-898 

Application    for,    13-89,    154 
Dispensing  with  notice,  13-152 
Patents,     infringement,    21-214 
Violation  of,  13-295 
Insane  persons,  for  commitment,  13- 
537 
Of  insanity,  13-552 
By  physician,  13-453 
In   support   of   motions,   20-29 
Interpleader,    to    bill    of,    14-205 

Of   non-collusion,    14-230 
Judge,  application  for  change  of,  16- 
•681 
Contents   and   sufficiency,  16-684 
Who  may  make,   16-681 
Judgments,   to   amend,   15-148 

Confession    of    judgment,    to    sup- 
port,  14-811 
Vacating  judgments,  for  false  affi- 
davits", 15-165 
Jurisdiction,   on   question   of,   17-656 
Juror,    affiant    as.    17-339 

As  to  qualifications  of,  17-43 
For    re-examination    of,    17-184 
Jury,  as  to  separation,  17-480 

In   support   of  challenge  to,   17-107 
Misconduct    of   judge   respecting, 
17-489 
Jury  room,  sending  affidavits  on  file 

to,    17-.5o8,   564,   572 
Justice's   courts,   in,   18-38 
Justice's  docket,  shown   on,  18-157 
Justification   of   sureties,   on,   18-398, 
403 


AFFIDAVITS,   could. 

Juvenile    acts,    proceedings    by,    12- 
8(55 
Violation    of,    12-881 
Landlord's  summary  dispossession,  to 

obtain,   18-584 
Liens,  enforcement   of,  18-1008 

Tn  support  of  lien  for  wages,  19- 

442 
Landlord's  lien,   18-551,   .553 
Liquor,    for    search    and    seizure,    14- 

491 
Lost   instruments,   as  to,   19-38 
Mandamus,  in,   12-898 

On   application   for,   19-258,  264 
Mandate    to    support    motion    to    re- 
call,   ]  9-347 
Misdemeanors  in   prosecution   of,   12- 

86 
;^^otion,  on,  see  Motions. 
Ne  exeat,  for  writ   of,  12-899 

Swearing  to  application,  20-293 
New   trial,   on,   motion   for,   20-615 
Next   friend,   by,    12-735 
Non-collusion,    of,    interpleader,      14- 

237 
Notice,    dispensing    with,    in    injunc- 
tion, 13-152 
Execution   sale,   publication   of   no- 
tice of,   16-171 
Of   service  of  motion,   15-141 
Of   claim,   1-667.      See   Statement   or 

Affidavit  of  Claim. 
Patent    records,    respecting,    21-176 
Physician,    by,   insanity    proceedings, 

13-453 
Pleas   of    abatement,   in    support    of, 

12-899 
Police   regulations,    for   violation    of, 

12-86 
Prejudice  of  sheriff,  showing,  23-835, 

837 
Process  for  order  of  publication,  23- 
526,   533 
For  personal  service  outside  state, 

23-556 
Of   service   of,   23-111 
To  quash   or  vacate   return,  23-109 
Prohibition,  to  petition  for,  21-820 
Prosecution  by,  in  higher  courts,   12- 

86 
Publication,    for,    vacating    for    de- 
fective,  15-183 
Fraud    in,    15-326 

Of    notice    of    execution    sale,    16- 
171 
Records,  based  on  facts  in,  12-895 
Replevin,  in,   12-899;   22-904 
Restitution,    in    support    of    applica- 
tion  for,   19-356,  358 
Search   warrant,   to   obtain,   12-899 
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AFFIDAVITS,   contd. 

Sequestration,    for    -writ    of,    23-492 
495 
Vacating  -where      affidavit     insuffi- 
cient, 23-498 
Service   of   affidavits   supporting   mo- 
tion, 20-31 
Signing,  for  attachment,  18-645 
For   warrant    of   seizure,    18-646 
Landlord's    attachment,    18-512 
Supplementary     proceedings,    in,    24- 

554 
Sureties,  of,  on  appeal  bonds,  18-248 
Telephone,    on    facts    received    over, 

12-895 
Third    party    claim,    of,    16-132;    18- 

138 
Transcript,  amendment  of,  18-289 
For    transcript    of    justice's    judg- 
ment, 15-740 
United    States    commissioners,   power 

to  take,  16-707 
■Warrant,  based  on,  12-122,  124 

To    enforce   lien,   18-646 
"Written  declaration,  as,  13-295 
AFFIDAVITS  OF  MERITS  AND  DE- 
FENSE— Consult    analysis    of    this 
article,      1-643.      See    'Change      of 
Venue;      Continuances;      ^Default; 
Inquiry,    Writ    of;     Statement    or 
Affidavit  of  Claim;   Summary  Pro- 
ceedings;   Supersedeas      and     Stay 
of  Proceedings;   Time  To  Plead. 
Accusation     based     upon,     demurrer 
where   affidavit   defective,   12-649 
Admiralty,  default,  1-502 
Amendments,   to   support,   on    appeal, 

18-332 
Amercement,       in       proceedings       to 
amerce   sheriff   or    constable,    23- 
851 
Answer,  in  lieu  of,   15-223 
Boundary  disputes,  18-658 
Injunction,   13-235 
Appeal  bonds,  in  actions  on,  2-103 
Certificate,    acompanying,    execution, 

15-784 
Change   of  venue,   when    required,   5- 

31 
Confession,   on   judgment  by,   14-828 
Continuances,  to  support  motion  for, 

18-58 
Counter-affidavits,  15-227 
Default,   for   relief,    6-835,   837,   839; 
14-882 
Where  plea  not   supported  by,   18- 

872 
Who  may  make,  18-114 
Entitling,    affidavit    for    continuance, 
18-59 


AFFIDAVITS  OF  MERITS  AND  DE- 
FENSE, contd. 
Execution,     to     support     application 
for,    15-778,    791  ^ 
Nunc  pro  tunc,  15-783 
On   transcripts,   of   inferior   courts, 

15-783 
Third   party   claimant,   by,    16-124 
Form    of,    12-898 

Ground  rents,  in  action  for,  18-692 
Illegalitv,    affidavit    of,    as   collateral 

attack,  15-384 
Judgments,    for    relief    from,    15-219, 
281;   18-79,   113 
Confessed  judgments,   on,   14-828 
Default     judgments^     relief     from, 
see  supra,  Default. 
Landlord's  dispossessory  proceedings, 

in,  18-566 
Mineral  and  oil  leases,  in  actions  for 

rent   or   royalty,    19-810 
Money  lent,  in  assumpsit  for,  19-840 
Eent,  in  actions  for,  18-492,  495 
Replevin  in,  22-928 
Eules  of  court  requiring,  as  affecting 
riglit   to  jury,  16-950 
With    motions,   20-17 
Sales,   in   actions  for  purchase   price, 

23-255 
Sheriffs  and  constables  in  actions  on 

official   bonds,   23-911 
Signature   to,   third  party   claim,   16- 

128 
Time  to  plead,  on  motion  for  exten- 
sion of,  24-819 
Transcript,    creditor's    affidavit,      18- 

126 
Transfer  of  causes,  affidavit  of  preju- 

dice,  18-178 
Variance,    between    and   information, 

12-630 
Writ  of  inquirv,  motion  to  set  aside 
inquest,    13-427 
AFFIRIMATION,    see   Oath    and  Affir- 
mation. 
AFFRAY — Consult     analysis     of     this 
article,   1-723.      See  Breach  of  the 
Peace;    Disorderly   Conduct;    Riot; 
Unlawful     Assembly.        Sec      also 
CriiTiinal    Procedure. 
Indictment    for,    conviction    of    other 
offense,    12-576 
AGE,  of  infant,  necessary  of  pleading, 
12-756 
Jury,  of  jurors,  17-283 
.Indicia!  notice  of,  17-549 
Of   custodian   of,   17-444 
Question   for,   21-837 
Variance  from  indictment   as  to,   25- 
561 
AGENCY,  see  Principal  and  Agent. 
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AGREED    CASE — roiisult    annlysis    of 
this    artiilo.    1-7;?L\      Soo    Amicablo 
Actions;    Case    aiid    Question    Cer- 
tified, Reserved  or  Reported;   Case 
on  Appeal;    Stipulations. 
Pcnuirror  to   oviiloiico,  7-13 
Jurisdiction,  as  alToi-ting,  17-675,  004 
AGEICrLTUEE,  18-0)40 

Attachniont,  for  rent,  of  farm   lands, 

IS-olG 
Execution,  on  crops,  15-802 
Exemptions,   implements   of  husband- 
ry,   10-76 
Meaning  of  agriculture  ■within,  16- 

7'2 
Of  animals,  16-55 
Of  crops,    6-54,    85 
Of  seeds,   16-60 
To  farmers  generally,  16-101 

Of    implements      of      husbandry, 
16-62,   66 
Liens,  18-643 

Bent   of    farm    land,    18-539 
Third   partv   claim,   by   mortgagee   of 
crop,  16-129 
AIDER    BY    YEEDTCT,      see      Indict- 
ment   a^d    Information;    Pleading; 
Verdict. 
AIDING  AND  ABETTING,  see  Acces- 
sories  and  Accomplices. 
ALASKA,    appeal    and       error,      from 
district    to    supreme    court,    25-377 
Jurisdiction    of    circuit    court    of 
appeals,  24-423 
Courts   of,   24-80 
ALIENATING        AFFECTIONS— Con- 
sult  analysis  of  this   article,   1-700. 
See  Adultery;     Criminal     Conver- 
sation. 
Criminal    conversation    distinguished, 

6-252 
Survival  as  injury  to  person,  24-618 
ALIENATION,   of  Indian     lands,     re- 
strictions    on,    12-50 
Insane    person's    property,    13-569 
ALIENS — Consult      analysis      of      this 
article,    1-786.      See    Immigration; 
Ministers,    Ambassadors    and    Con- 
suls;  Naturalization. 
Actions  involving,  see  United  States 
Courts;  War. 
Tort  involving  treaty  or  law  of  na- 
tions, jurisdiction,   25-446 
Admiralty,  consul  may  intervene  for, 
1-524 
Jurisfliction  of.  1-381 
Attachment,  against,  3-268,  270 

In   favor  of,  when,  3-260 
Bail  by,  11-906 


ALIENS,  coiitci. 

Chiini     cit"    citizonsliip,    dotermiiiat  ion 

of,    ll-O'Jl 
Custodiivn     of    property,    proceedings 

by,  20-10 
Death    bv    wrongful    act,    action    by, 

0-:!07 
Deportation,  judgment  of,  conclusive- 
ness,   n-0()4,   008 
Jurisdiction,    11-905,    029 
Notice  of  hearing,  11-906 
Of    Chinese,    11-909 
Proceedings   for,   nature   of,   11-002 
Rights  of   alien  at  hearing,   11-903 
906 
Enemy   aliens,   actions  by,   26-2t 

Actions  against,   26-7 
Execution,   riglit    to,   15-748 
Exemptions,   right   to,   16-86 
Habeas    corpus,    federal    jurisdiction 

in   deportation,    10-915 
Husband    as,    effect    on   wife's    suits, 

11-714 
Jurors,   as   17-31,   66,   272,   392 
Challenge  for,   17-142,   145 
Discharge  of  alien   juror,   17-615 
Presumption,   as   to   citizenship   of, 

17-179 
"Waiver   of   objections,   17-116,  120 
Process,      constructive      service      on 

aliens,   23-532 
Prostitutes,    excluding,    11-929 
Removal  of  actions  to  federal  courts, 

see  Removal  of  Causes. 
Trade-mark,   suit   to   enforce,   24-875 
ALIMONY,  see  Divorce;  Marriage, 
Decree    for,    enforcement    of    19-392, 

393 
Marriage,    upon    annulment    of,    19- 

388,   389 
Separate    maintenance,    see   Husband 

and  Wife. 
Separation  agreements,  in  actions  on, 
11-824 
ALLEY,  mandamus  to  compel  opening 
of,   19-248 
Street    a£,    11-46 
ALLOCATUR,        distinguished        from 

order,    20-817 
ALLOTMENT,     see     Homesteads     and 
Exemptions;    Indians. 
Homestead,  of,   11-346 

Affidavits  in,  by  creditor,  11-347 
Appeal  from  probate  allotment,  11- 

403 
Application   for,  11-354,  390,  391 
By    appraisers,    11-360 
Certiorari    to    review,    11-368,    404 
Collateral    attack    of,   11-368 
Contesting,    11-394 
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ALLOTMENT,   cofitd. 
Homestead,  contd. 

Dower,      analagous    to    assignment 

of,  11-351 
Jujdsdiction,  11-353,  387 
Manner  of,  11-361 
Reassignment,   11-36.S,   405 
Eecordari   to   review,   11-368 
Statutes  governing,  11-352 
Time    of,    11-386 
To    deceased's    family,    ll-384r 
To  widow,  method  of  assigning,  11- 

396 
Under  execution,  effect  of,  11-364 
Vacating,   11-334 
When  necessary,  11-350 
To   Indian,    as    affecting   citizenship, 
12-46 
As   affecting  jurisdiction,   12-42 
Enforcement   of,   12-47 
ALTERATION  OF  INSTRUMENTS  — 
Consult  analysis  of  this  article,  1- 
817.     See  Counterfeiting;  Forgery 
Attachment,  writ   of,  3-482 
Bills    of    exceptions,    interlineations 

4-324 
Execution,  of  writ  of,  15-821 
In  indictment,   as  ground  for  quash 
ing,  12-631 
By    interlineation,    erasure,    or    in 
sertion    of   words,    12-320 
Judgment,  of  equitable  relief  where 

15-334 
Process,  21-757 
ALTERNATIVE  PLEADING,  2-51;   6 
694;   11-117;   12-334;   6-694,  see  In- 
dictment and  Information;   Plead- 
ing. 
AMBASSADORS   AND   rONSULS,  sec 
Ministers,   Ambassadors    and    Con- 
suls; United  States. 
AMBTni'TTV,  see  Certainty  in  Plead- 
ing; Demurrer, 
Deeds,   in,    as    to    restrictions,   18-712 
Province    of   judge    and   jury,    18- 
662 
Instructions,    in,    13-764,    807 
In  verdict,  homicide,  11-681,  683,  691 
Judgment,  in,  execution  on,   15-786 
Law  of  the  case,  as  affecting,  18- 
805  ^ 

Libel  and  slander,  in  language  usefl, 

18-953 
Return  of  prore??;,  in,  23-100 
AMENDMENTS     AND     JEOFAILS  — 
Consult   analysis  of  this  article.   1- 
8M.      P.o    Indictment    and    Infor- 
mation;    Justices     of    the    Peace; 
New  Cause  of  Action  or  Defense; 
Parties;   Pleading. 
Abatement,  pleas  of,  1-62 


AMENDMENTS     AND      JEOFAILS, 

contd. 
Abstract  of  case,  of,  24-47 
Account      and     accounting,     account 
amended,  1-224 
Of   pleadings,   1-220,   302 
Action    to   review,   of   complaint,   15- 

368 
Admiralty,  1-471,  481 
After  reference,  1-547 
At    hearing,    1-542 
Changing  rem  to  personam,  1-421 
Costs   on    amendment,   1-577 
In    appellate    court,    1-478,    479 
Of  apostles,   1-562 
Affidavits    for    amendment,    of    judg- 
ment, 15-148 
Of   transcript,   18-289 
Affidavits,   of,  for  attachment,  3-436, 
439;    18-512,    645 
Arrest  in  civil  cases,  2-961 
Claim  and  delivery,  18-322 
Contempt,    13-302 
Continuance   for,   18-59 
Distress,    18-529 
For  appeal,  18-209 
For   arrest,   11-620 
For  publication   of  process,  23-546 
Garnishment,    10-491 
Landlord's  attachment,  18-512,  645 
Lien,  foreclosure  of,  18-555 
Liquor,   seizure   of,   14-492 
Of   service   of  process,  23-112 
Supporting    motion,    20-34 
Affidavits    of  •merits      and      defense, 
amendments    of,   1-705,    707,    710, 
15-222 
As    condition    to    right    to    amend, 

1-654 
New,    on    amendment,    1-666,    704, 
715 
After    announcement    of    ready    for 

trial,  24-1039 
Alias  process,  necessity  of  amending 

pleading,   21-767 
Amended     petition,    of,     insolvency, 

13-651 
Amount,  in  writ  of  execution,  15-825 
In    judgment,    15-115,    125,      128, 
131 
Answer    in    action    for    discharge    of 
servant,  19^436 
In  action  for  injury  to  servant,  19- 

509 
In   equity,   see  Bills  and  Answers. 
Legal   remedy,   to  set  up  c.\isfencG 

of.    18-873 
Limitations   on   amendment   of,  see 
New   Cause   of  Action  or  De- 
fense. 
Title,  of,  18-492 
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AMENDMENTS      AND      JEOFAILS, 

contd. 
Appoals,    1-SS7,    SiH);    4-i:0;?;     in-llO; 
18-290,   320 
Appeal    bond,    IS-e.^S 
Attai'hniont,    ^\Tit    of.    lS-515 
Criminal    complaint,    12-567 
Demand,    lS-330 
Indictment,   12-54S 
Information,    12-556 
Injunction,    13-103 
Insolvency,   claims  in,   13-G72 
Judgment    of    appellate   court,    of, 

15;131 

Jurisdiction,   to    show,    18-322 
Justice's  court,  ou  appeal  from,  IG- 

S61;    18-593 
Notice  of  appeal,  of,  18-220 
Of   statement   of   grounds   for,   21- 

176 
Parties,  as  to,  2-235 
Weadings,    amended    pleadings     of 
record,   2-335 
Amendment    of   pleading   on,    18- 
316 
Criminal  appeals,  23-142 
Criminal    complaint,    12-567 
Demand,    18-330 
Information,    12-556 
Justice's      court,      on      appeal 

from,  18-183,  316,  332 
Petition,   2-296 
Set-off,  to  plead,  18-329 
Probate  court,  on  appeal  from,  21- 

671 
Proceedings  to  obtain,  18-331 
Process,   of   lower   court,   18-332 
Eecord,',2-380,  385 
Eeview  of  rulings  on  amendments, 

4-219;   21-177 
Second  amendment,  18-320 
Application    for,    see    infra,    Motion 

for. 
Appraisement,    of    homestead,    11-518 
Arbitration,  to  motions  to  vacate,  2- 

623 
Arrest    in    civil    cases,    of    affidavits, 
2-961 
Of   complaint,   2-964 
Of   process   in,   2-969 
Arrest      of      judgment,     amendments 
after   motion,   2-996 
Not   for  amendable  defects,  2-1017 
As  commencement  of  action,  24-360, 

362 
As-'ignments,   as  to  parties,  3-118 

Of    allegations,   3-130 
As       substitute       for      slupplemental 

pleadings,   24-514 
Assumpsit,  3-183,  209 

Power   discretionary,   3-213 


AMENDMENTS      AND      JEOFAILS, 

Attachmont,    dissolved      by      amend- 
ment,   3-814 
Of  affidavit  for,  3-436,  439;  14-134 
Of  bonds,  3-462,  464 
Of  pleas  to  vacate,  3-803 
Of  writ,  3-485,  488;  18-515 
Pleadings    in    main     action,    3-712- 

718 
Pleadings   «f  intervener,   3-664 
Eeturns,  3-546,  549 
Attorneys,    amendment      of      charges 

against,   3-869 
Bankruptcy   proceedings,   3-996,   1001 
Bastardy  proceedings,  4-65 
Bigamy,    amending    indictment,    4-97 
Bills  and  answers,  4-185,  219 
Answer   to   amended  bill,  4-207 
By    interlineations,    4-208 
Designating    amendments,    4-209 
Laches,  to  meet  defense  of,  18-440 
Necessity    of    answering    amended 

bill,   11-4 
New  matter   by   cross-bill   not   an- 
swer,  4-213 
Of  answers,   3-210-217 

By  infant,  12-779,  805 
Parties,  to  bring  in,  11-18 
Partnership    accounting,    21-38 
Bills  of   exceptions,  4-361,  369 

Power  of  disqualified  judge   to  al- 
low, 16-693 
Bills  of  particulars,  12-567;   18-320 
Bonds,  of  pleas,  4-509 
On   certiorari,   18-374 
Signature   to,   13-168 
Boundaries,    of    pleading    as    to,    18- 

659 
Breach   of  promise,   of  complaint,  4- 

554 
Capacity,  to   show,  of  judgment   de- 
fendant, 15-124 
Caption,  to  criminal  pleading,  12-563 
Carriers,  in  action  for  injury  to  pas- 
senger, 21-137 
Case  on  appeal,  4-787,  799 
Case  or  question  certified,  Connecti- 
cut, 4-689 
Case,   tlie  action  on  the,  4-656 
Maine,  4-714 
Massachusetts,  4-721 
New   Hampshire,   4-727 
Cause   of   action,   4-802 

Change  in,   see  New  Cause  of  Ac- 
tion or  Defense. 
Attachment,  3-716 
Bills  and  answers,  4-195 
Case,    action    on    the,   4-656 
Detinue  to  trover,  7-482 
Elections,    8-79 
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AMENDMENTS     AND      JEOFAILS, 

contd. 
Cause  of  action,  contd. 
Change  in,   contd. 

In    action    for    wrongful    death, 

6-434 
Parties,  6-435,     See  Parties. 
To  state,  lS-327;  19-508 
Certainty   in    pleading,     by     amend- 
ment, 4-863 
Certiorari,    of   petition   for,    4-909 
Information,    12-561 
Of    writ,    4-928 
Certiorari,  to  return  of,  18-379 

Of  pleading,   18-381 
Chambers,  granting  at,  16-612 
Change  in  law  pending  suit,  to  avail 

of,  24-96 
Change    of    venue,     amending    tran- 
script,   4-998 
By   amendment   of  complaint,   5-33 
Citizenship,  as  to,  24-336 
Claim,   of   exemption,   11-330,   497 

Against  insolvent,  13-672 
Claim  and  delivery,  of  affidavit,   18- 

322 
Clerical    errors,    to    correct,    15-112, 

118 
Collateral    attack,    for    rulings    as    to 

amendments,  15-112,  IIS 
Commerce   court,   pleadings  in,   5-169 
Conform  to  proof,  to,   12-552,  562 
Consolidation  of  actions,  for  purpose 

of,   5-252 
Continuances,   by    reason     of,    5-465, 
466;   18-331 
Libel  and  slander,  18-942 
Contribution,    amendment    of,    plead- 
ing, 5-503 
Corporations,  of  pleadings,  5-652 
Directors'    liability,    to    show,    13- 

103 
To  show  partnership,  21-79 
Costs,  on   amendment  and  affirmance 
of    judgment,    5-992 
Amendment  as   to   costs,   15-126 
Counts,    amendments  to    add    counts. 

23-820 
Court  of  claims,  in,  25-243 
Courts       martial,       amendment       of 

charges,   6-115 
Creditors'  suits,  6-222 

Changing  suit   fo  one  on  behalf  of 
all   creditors,  24-210 
Criminal   complaint,   of   12-565 
Criminal    conversation.    6-2.55 
Criminal  proceedings,  in,  12-698 
Cross-bills,    6-291 
Cross-complaint,  6-310 
Cross-demands,  ameodments  as  to,  23- 
800 


AMENDMENTS      AND      JEOFAILS, 

contd. 
Cross-demands,  contd. 

Amendments    to   set   up,   23-779 
Customs  and  usages,  to  set  up,  C-333 
Customs   duties,   on   appeal,   6-350 
Damages,    as    to,    libel    and    slander, 

18-942 
Date,    as    to,    criminal    pleading,    12- 
561 
In   judgment,  15-121 
In    process,    15-824 
Death   by   wrongful   act,  6-434 

Amendments  as  to  parties,  6-435 
Decedents'   estates,  petition   for   dis- 
covery,   6-521 
Of  claims,  6-531 

Of   decree   of   distribution,   6-G33 
Of  inventory,  6-525 
Petition  to  sell,  6-554 
Decrees,   6-7S9,    794,   799 

Default   after   amended   bill,   6-764 
Dedication,    to    bill    to    enforce,    18- 

690 
Default,    new    service    after    amend- 
ment,  6-807 
Effect    of   amendment   on,   14-861 
Failure  to  plead  to  amendment,  14- 

874 
None    by    evidence    introduced,    6- 

825 
Pending   motion    to    amend,    14-S7S 
Defenses,    to    set   up    additional,    18- 

942 
Delay,  not  for,  13-101 
Demurrer,  6-887 

Amendment    after   filing,    6-941 
Amendment      after      sustaining,   6- 

996 
TJcfiling    after    amendment,    6-869 
Time  to   demur  extended  by,  6-861 
To    amended     pleading,    6-938;     7- 
141.     See   New   Cause   of  Ac- 
tion or  Defense. 
To    evidence,    7-17 
Dopnrtnre,    amendment    not    a,    7-119 
Remedy     for     (7-141),     see     New 
Cause  of  Action  or  Defense, 
Depositions,  excluded  bv  new  issues, 
7-400 
Of  commissions  and  returns,  7-383, 

386 
Of  interrogatories,  7-253 
Disclaimer,   of,   24-1001;    7-495 
Discovery,  of  bill,   7-337 

Making  unnecessary,  7-601 
Discretion,    in    granting,    2-297;       13- 
101,    103;    19-508;    21-79 
After  remand.  19-328 
Dismissal,    by    omitting    party,    7-654 
Allowed  before  dismissal,  7-683 
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AMENDMENTS     AND      JEOFAILS. 

Disiuissal,   contd. 

For  failuro  to  aim'nd,  li-S55 
Not    for   anuMuiablo    dcfocts,    7-68G 
Distress,  artidjivit  for,  18-529 

Warrant   of,   18-530 
Divorce,    7-782 

Amemliiiij  to  substitute  prayer  for 
annulment,    19-384 
Duplic'itv,    to    correct,    10-50S 
Effect    of,   of    process,   21-7SG 
j:,i.ctment,  7-1041-104.-) 
Elections,    of    pleadings    in    contests, 
S-7S,  SI 
Of    indictment    for    false    registra- 
tion,   S-151 
Of   record   in    contests,  '8-101 
Eminent    Qomain,    8-296 

Equity   in,  8-488 
Error,    assi'jfuments    of,      amendment 
to,    S  537 
Based    on,  S-56S 
Exchange    of    property,    in    suits    to 

rescind,   18-697 
Execution,  of,  15-789;   795,  812,  820; 
16-2iS;    18-134 
As  to   parties,   15-799 
On  justice's  judgment,  18-135 
Proceedings  to  obtain,  15-827 
Siffnature  to,  15-814 
Writ   of,   21-93 
Executors   and   administrators,   as   to 
representative  capacity,  6-435,  8- 
742,    758 
Of  judgment  against,  8-770 
Exhibits,   8-814 

Factors     and     brokers,     in     actions 
against,    8-873 
In    actions   for   commissions,    8-894 
Federal    courts,    conformity    to    state 
practice,  25-483 
Federal   statutes,  under,   13-lOln 
Feloniously,  to  supply  the  word,  12- 

561 
Filing,   of  amended   pleadings,   8-978 
Findings      and      conclusions,    8-1066, 
1071 
To  conform  to,  15-127 
Forcible    entry   and   detainer,   8-1118 
Forgery,  indictments,  8-1146 
Form    of   action,    to   change,    18-560; 

21-678 
Forthi^oming  bonds,   to;    third    party 

cJaims,   16-137 
Frauds,  to  plea,  statute  of,  10-81 
Fraudulent     conveyances,     pleadings, 

10-151,  173 
Freight  carriers,  10-255 
Frivolous    and    sham    pleadings,    10- 
302 


AMENDMENTS      AND      JEOFAILS, 

(■();//(/. 
(laming,   of  indief'tncnt,   10-346 
Garnishment,    of    allidavit,    10-491 
Of  answers,  10-537 
Of  bonds,  10-492 
Grand    iury,    by,    of   indictment,    12- 

542" 
Guardian    ad    litem,    amendment      to 

substitute,    10-725;    18-324 
Guardian   and  ward,  of  petition  for, 
13-504 
In  actions  for  accounting,  10-838 
Of    pleadings    in    behalf    of    ward, 

10-876 
Removal,   petition   for,    10-812 
Kabcas    corpus,    amendments    of    re- 
turn, 10-931 
Homesteads,  petition  for,  11-322,  393 
Upon   infant's    attaining   majority, 
12-804 
Indemnity    bonds,    of    pleadings    on, 

23-860 
Indictment    and    information,    12-542 
Forfeiture,    14-150 
Fornication,    18-881 
Libel,    18-969 
Liquor  laws,  violation   of,   14-440, 

456 
New    offense,    to    introduce,    14-440 
Resubmission   for,  12-145 
Road   work,   failure   to   do,   11-142 
Inducement,  to   set  up,   18-941 
Injunction,   of  bill   or  complaint,  13- 
46.  100,  146,  244 
Bonds,  in  actions  on,  13-346 
Effect   on   previous   injunction,   13- 

107 
New  bond  or,  13-172 
Notice    on,    13-161 
Pleading,    after    amendments,    13- 

108 
Prayer,    of,    13-89,    104 
Presumptions  as  to,  13-47 
Scope  of,  13-101 
Second  amendment,  13-107 
Innuendo,  as  to,  in  libel  and  slander, 
18-941 
Cviniinal  libel,   18-969 
In   rem   to  in  personam,  21-678 
Insane    persons,    actions    concerning 
13-607 
To  make  guardian  party,  13-589 
Insolvency,   to   petition,   13-646,   652 
Instructions,   of,   13-745 
Insurance,    to    show    insurable    inter- 
est,   14-33 
Suit  premature,  14-48 
Interlineation,  by,  15-149 
Interpleader,   of  bill,   14-207 
On  appeal,  18-320 
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AMENDMENTS     AND      JEOFAII.S, 

contd. 
Interstate    commerce    commission,    of 

pleadings  before,  14-258 
Intervenors,   of  pleading  by,   14-325 
Intoxicating    liquors,    complaints    for 
injury    from,    14-485 
Liquor    nuisance,    indictment,      14- 
456 
Issues,  abandonment  of,  instructions, 
13-777 
To  change,  on  appeal,  18-320 
Judgment   record   of,   14-748 
Judgments,  15-98,  see  Judgments  and 
supra,    Decrees. 
After  remand,   19-335 
Confession,   by   14-812 
Default,    see    supra,    Default. 

To  statement  on,  14-810 
Entry  of,  15-112,  122 
Justice's  courts,  of,  18-110 
On   appeal   from,   18-340 
Of  appellate  judgment      after     is- 
suance of  mandate,  19-346,  348 
Pleadings,   on,   amendments  as  af- 
fecting, 14-927 
Time  to   make,   15-138 

After  transfer  by  transcript,  18- 

129 
Nunc  pro  tunc,  15-129 
To  conform  to  judgment,  15-127 
Vacating     judgment,     where      sur- 
prise results,  15-183 
Void  judgments,  of,  15-124,  129 
Effect  on  prior  execution,  15-725 
Judicial  errors,  not  to  correct,  15-112 

126 
Judicial   sales,   of   order   for,   16-730 

Report  of  appraiser,  16-736 
Jurat,    of,    14-497 

Before  trial,  12-.566 
Jurisdiction,   defeating,   13-103 

Jurisdictional    amount,    18-322,    325 
To    confer,   22-927 
Jury,   of   challonge,   17-104 
List  of  jurors,  16-1013 
Reswearing,      where      amendments 

made,   17-434 
Return    of    officer,    16-1015;     17-91 
Waiver    of   jury,    where   pleadings 
amended,   16-940 
Justice's   courts,  in,  18-45 
Justice's  docket,  of,  18-165 
Laches,  in   reHj)cct   to   averments  ex- 
cusing,  18-434 
To   meet   defenRe   of,   18-440 
Landlord    and    tenant,    dispossessory 
proceeding,   18-566,  592 
Lien,    plf^nding    in    foreclosure    of. 
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Rent,  complaint  for,  18-491 


AMENDMENTS      AND      JEOFAILS, 

contd. 
La^'    of    the    case,    as     affected'    by 
amendments     of     pleadings,    18- 
796 
Leave   of   court,  bill  for  injunction, 
13-105 
Pleadings  on  appeal,  18-331 
Libel  and   slander,   of   declaration   or 
complaint,  18-940 
Of  answer,  18-942 
Liens  in  proceedings  to  enforce,  com- 
plaint,  18-555,   1008 
Logger's  liens,  19-5 
Wage   liens,   19-444 
Mandamus,  19-264 

Of   peremptory  writ,   19-286 
To  alternative  writ,   19-268 
To    review    rulings    as    to    amend- 
ments, 15-151;   19-203 
Mandate,  power  to  amend,  19-349 
Master    and    servant,    in    actions   for 
injury  to   servant,   19-508 
In   actions   for   services,   19-446 
Mechanic's   liens,   in   proceedings    to 

enforce,  19-632 
Miner's  liens,  in  proceedings  to   en- 
force,   19-813 
Mining  claims,  in  proceedings  to  de- 
termine,  19-791 
Mistrial,    after,    24-1094 
Modification,  distinguished  from,  15- 

117 
Monev  paid,  of  complaint  to  recover, 

19-841 
Moratorium  act,  to  plead,   19-858 
Mortgage      foreclosure      proceedings, 

19-967 
Motion,    amendment    of,    18-300 
INIultifariousness,   to    cure,    21-205 
Names,     of,     criminal     pleading,     12- 
550,  561 
Defendant      municipality,      correc- 
tion, 20-99 
In  process,   15-824 
To   supply   names,    18-593 
Negligence,    to    set    up,    21-158 
New  cause  of  action,  see  New  Causo 

of  Action  or  Defense. 
New  trial,   for   rulings   as  to,   20-445 

Of   motion    for,   20-()n5 
Notice,    of    motion,    13-105 

Of    claim,     amendment    to    allege, 

20-103 
Of  injnrv   to   servant,   19-465 
Of   process.    21-724,    785 
Of  trial,  effect  on,  24-1037 
Nuisance,  in  suit  to  enjoin,  20-688 
Nunc   pro    tunc,    of  judgment,    15-129 
Offer  of  judgment,  nunc  pro  tunc,  5- 
862 
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AJNIENDIvrENTS      AND      JEOFAILS, 

(-. •>!/./. 

Orders,    of,    20-827 

Comniitmont    of   .iuvenile,    12-S75 
Disinissinj;    appeal,    18-302 
Injiiiu'tion,   in,    13-1S;5 
rublioation    of    process,    23-549 
KespiH'tiii};   amoiidmonts,   15-149 
Appeal  from,  18-183 
Parties,   as   to,   20-952.     See   Parties. 
Partnership    accounting,    21-38 
As  to  parties,  18-324 
Complaint    by    surviving    partner, 

2f-106 
Of    pleadings    in    actions    by    and 
against,    21-78 
Passengers,    action   for    ejection,    21- 
158 
Action    for    injury   to,    21-137 
Patents,    infringement    suits,    21-204, 

205 
Plea,  before,  12-558 
Pleading    over     after,     see    Pleading 

Over. 
Plea   puis   darrein   continuance,   1-174 
Prayer,   1-927;   6-719;   21-38 

Adding   bv   amendment,  notice   on, 

13;i51 
For    process*  in    mechanic's      lien 

suits,  19-632 
Injunction,  in,  13-89,  104 
On  appeal,  18-323 
Rent,  in  action  for,  18-492 
Preliminary   examination,    record    of, 

21-523 
Presumptions  as  to,  13-363 
Execution,   of,   15-828 
Injunction,   in,   13-47 
Judgment,   of,    15-151 
Principal  and  agent,  of  complaint  by 

agent    against    principal,  21-560 
Probate  courts,  in,  21-660 
Process,    of,   18-90;    21-708,    777.    See 
Process. 
After  objection  raised,  21-775 
As  to  date,  21-750 
Landlord's    dispossessory    proceed- 
ings,   18-597 
Names    of    parties    in,    21-714,    721 
Necessity   of   new   process,   21-691 
Of    original    -writ,    21-707 
Kecitals   as   to  appearance,   21-725, 

727 
To    add    signature,   21-740 
To   supply   seal,   21-744,   747 
Proof,     to     conform     to,     13-363;     18- 
942.     Pee   Variance   and  Failure 
of  Proof. 
In   rescission   suit,   22-1021 
Monev  counts,  for  money  lent,  19- 
840 


AMENDMENTS      AND      JEOFAILS. 

vl^roof,  contd. 

I'atont   infringement,  21-20G 
Time   to   make,   19-509 
Quo   warranto,  in,  22-84 
Kailroads,    in    actions    involving,    seo 

Railroads. 
Recitals,  as  to,  in  process,  15-824 

In    judgment,    15-125 
Record,    highway    proceedings,    11-89 
Appeal,    on,   2-380;    18-262,   286 
Certiorari,    on,    18-320 
In  indictment,   12-110;   12-548 
In    information,   12-563 
Jury,  to   show  swearing   of,   17-436 
Records,   amendment   of,   22-491 
Reference,   on,   22-561 
Reformation,  in  suit  for,  22-627 
Registration    of    title    under    Torrens 

Act,    24-852 
Release,    to    plead,    22-690 
Remand,    allowance    of    amendments 

after,  19-324 
Removal  of  cause,  after,  22-861 
Effect    of    amendments    on,    22-753 
Of  petition   for,  22-833 
To  prevent   remand,  2-867 
Rent,  complaint  for,  18-491 
Repleader,   see  Repleader. 
Replevin,   in,   22-927 
Of   affidavit   in,   22-909 
Of  plea  or  answer  in,  22-935 
Replication,   of,  22-968,   973 
Rescission    and   cancellation,   in   suits 

for,    22-1021 
Return,   of   homestead   appraisement, 
11-363 
Judicial  sale,  16-785 
Of    service    of   process,    5-630;    12- 
751;    14-870;   23-104 
jJttachment  writ,  18-517 
Execution,    18-141 
Notice  of  appeal,   18-224 
Warrant,    14-506 
Revivor,     by    amendment    of    plead- 
ings,  23-178 
Schedule,    of    homestead    exemption, 
11-323,  511 
Tnsolvencv,  in,  13-654 
Scire  facias,  to,  22-480 
Second    amendments,    in    injunction, 
13-107 
On   appeal,    18-320 
Sheriffs   and    constables,   of  pleading 

on   official  bond,  23-913 
Signature,    of.   to    criminal    pleading, 

12-565 
Sporial    proceedings,   in,   15-134 
Specific  performance,  of  bill  or  com- 
plaint,   23-1056 
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AMENDMENTS     AND     JEOFAILS, 

contd. 
Statement   of   case,   of,   24-35,   39 
Statement   ©r  affidavit   of   claim,   of, 

24-56 
Statute  of  limitations,  to  set  up,  IS- 
1042,    1963 
ZJatters  in  avoidance,  to  show,  18- 

1080 
Plea  ofj  to  meet,  18-1068 
Statutes   as   to,   constriction    of,    21- 

778 
Stenographer's   transcript,    24-115 
Striking    out    amended    pleading,    24- 

262 
Substance,  in  matters  of,  18-322;  21- 

71 
Supplemental     pleadings,     amending, 
24-544 
Including  amendments  in,  24-528 
Supplementary    proceedings,    of    affi- 
davit or  complaint,  24-557 
Terms    on,    of    pleadings    on    appeal, 
18-331 
Amendment   after  remand,   19-331 
Theory  of  the  action,  changing,  19- 

508 
Third  party  claims,  of  notice  in,  16- 
146 
Of  affidavit,   16-134 
Of  judgment,  16-156 
Time,  allegations  of,   12-551-554,  563 
To  amend,  process,  21-784 
To   make   amendments,   1-869;    19- 
509 
After  appeal,   13-103 
After    remand,    19-330 
Injunction,   in,   13-107 
Judgment,  amendment  of,  15-136 
Of     appellate     judgment,  19-346, 

348 
Of  mandate,   19-349 
Writ  of  execution,  15-829 
"Writ  of  mandamus,  19-268 
To  plead  after,  24-822 
Title,    as    to,    in    information,    12-563 
Of  judgment,  15-131 
To    state,    21-832 
To  correct  misjoinder,  motion   to  re- 
quire, 8-1106 
To      state      subsequently      accruing 

cause    of    aetion,    24-348 
Transcript,    of,    18-125,    286 
In   criminal    cases,  23-131 
Proceedings    for,    18-289 
Transfer  of  cause,  amendment   after, 
18-172;    24-90^ 
Amendment  requiring,  24-899 
Trespass,    in,    for    injury    to    mining 
property,   19-806 


AMENDMENTS     AND     JEOFAILS, 

contd. 
Trespass,  contd. 

Of    declaration    or    complaint,    24- 

949 
To   claim   multiple     damages,     24- 
964 
Trespass  to  try  title,  in,  24-1001 
Undertakings,  of  affidavit  acompany- 

ing,   18-399 
United  States  courts,  act  of  congress 
governing   in,    see     United    States 
Courts, 
Unlawfully,    to    supply    the    word    in 

information,   12-561 
Vacation,   granting  in,   16-612 
Variance,  to  cure,  25-694 

From  process,  25-547 
Vendor's     lien     foreclosure,    bill      or 

complaint,  25-736 
Venire,  of,   16-995,  1000 
Venue,   as  to,   18-941 

Amendments   affecting,    25-914 
Verdict,    11-690;    25-1034 
Sealed    verdict,    25-1047 
To   conform  to,   15-127 
Verification,    of,    1-884,    905;     13-96; 
14-497;    15-222;     19-632;    25-1079 
Information,   to,  12-565 
Injunction,   in,   13-96 
Insolvency    -petition,    13-651 
To  supply,  25-1092 
Verification    of    amended    pleading, 
12-566;  13-91,  210 
Waiver,  as,  of  defects  in  indictment, 
12-670 
To  show  waiver,  14-53 
Warrant,    for    failure     to     do     road 
work,   11-142 
For  seizure  of  liquors,  14-504 
Of  arrest,  of,  26-40 
Who  mav  authorize,  13-105 
Will   contest,  on,  26-258 
Wills,   of   objections   to  probate,   26- 

211 
Work  and  labor,  in  actions   for,   26- 

530 
Writings,    as    to    descriplion    of,    in 

criminal  pleading,  12-563 
Writ  of  review,  of  petition   for,  23- 
145 
Of  pleadings  on,  23-146 
Writs  of  error,  by,  of  judgment,  15- 
133 
Coram  nobis,   to,  15-376 
Writs   of   inquiry,    to,    13-422 
Of    assessment,    13-427 
AMET?CT':MENT.     see     Sheriffs,     Con- 
stables and  Marshals. 
AMICABLE    ACTIONS— Consult  analy- 
sis   of      this     article,     1-931.     See 
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AMTCABU:  ACTIONS,  routd. 

Agreed    Case;    Case    and    Question 
Cortilied,    Reserved    or    Reported; 
Stipulations. 
Costs,  5-Siil 

Frivolous    and    sham    pleading,    rem- 
edy,  lOilT-l 
Moot   question  or  collusive   suit,  24- 

392 
Stntoniont   of  onuso  of  action,   14-SOr! 
AMICUS     CURIAE— Consult     analysis 
of   this  article,  1-9:55 
Guardian,  proceedings  to  remove,  13- 

526  ' 
Highwav      proceedings,      in      appeal 

from,   11-64 
Rehearinsr,    application    for    by,    22- 

657 
Res  judicata  as  to,  23-71 
AMOUNT     IX     CONTROVERSY,     see 
Appeals;    Jurisdiction;    Justices   of 
the    Peace;    Removal     of    Causes; 
United  States  Courts. 
As   affecting  right   to   new   trial,   20- 
529 
ANIMALS — Consult    analysis     of     this 
article,  1-941,     See  Cruelty  to  Ani- 
mals;   Estrays;     Railroads;     Tres- 
passing Animals, 
Execution,   sale  of,  on,  16-181,  184 

Levy    oUj    15-831 
Exemption   of,   16-55,   69 

Of  food  for,  16-56 
Frightening,    by    operation    of    rail- 
"way,   see   Railroads. 
By  street   car,   24-252 
By    train,    question    for    jury,    22- 

209 
Injuries   from,   actions  for,   18-1097 
Operation   of  railroad,  22-174,  254, 
256 
Judicial  notice,  of  habits,  17-550 
Larceny    of,    indictment    for,    18-73S 

Describing  in  indictment,  18-744 
Lien  for  impounding,  superior  to  ex- 
emption  claim,   16-120 
Province    of    judge    and    jury   as    to 
condition   of,   21-835 
Frightening    animals,    21-835 
Trespassing  animals,   24-983 
Trover   for,   by  liveryman,   18-1096 
Variance  as  to  in  criminal  cases,  25- 
598 
As    to    marks    and    brands,    25-596 
ANNUITIES — r'onsult   analysis  of  this 
article,    10S7.      Sf^e    Equity   Juris- 
diction and  Procedure, 
Oarnishmpnt,    -nhon    liable   to,    10-422 
ANOTHER   ACTION  PENDING— Con- 
sult analysis  of  this  article,  1-994, 
See  Abatement,  Pleas  of. 


ANOTHER  ACTION  PENDING,  contd. 

••VbatoiniMit,    jilra    of    must    negative 

exceptions,    1-49 
Admiraltv,    1-532 
Appeal,   elToct   on,  18-298 
Attaclimonts,     successive,     when,     3- 
253,  256 
Another    attachment,    in     proceed- 
ings  to   vacate,   8-797 
Another  suit,  3-256,  2.'59 
Choice  of  remedies,  when  not  a  bar, 

5-90 
Continuances,  because   of,  5-467 
Demurrer,  6-935 

Under  codes,  6-896 
Divorce,    7-778 
Eminent    domain,    8-291 

Condemnation,  to   action   for   dam- 
ages, 8-355 
■Garnishment,    of    demands    in     suit, 
10-424 
Another  garnishment   on   same  de- 
fendant,   10-469 
Defendant     may      sue       garnishee, 
w"here,   10-514 
In    criminal    cases,     as     ground     for 

quashing    indictment,    12-631 
Ini'unetion    against     foreign     action, 

24-409 
Landlord's    dispossessory    proceeding, 
as  ground  for  abatement  of,  18- 
598 
Landlord's  lien,  enforcement  pending 
bankruptcy    proceedings,    18-556 
Life    estate,    action    for    injury     to, 
where   suit   by   reversioner   pend- 
ing,  18-623 
IMandamus  pending  other  action,  19- 

180 
Mortgage    foreclosure,    19-915 
Pleading,  in   justice's   court,   18-40 
Stay  of  proceedings  because   of,  24- 
448 
ANSWER  IN"  CODE  PLEADING,  see 

Answers, 
ANSWERS— Consult    analysis    of    this 
article,    2-1,      See    Bills    and    An- 
swers;   Confession  and  Avoidance; 
Denials;    Information    and    Belief; 
Issues   in   Pleading   and   Practice; 
Pleas;     Set-off,     Counterclaim  and 
Recoupment, 
Accord    and    satisfaction,   affirmative 
defense,    1-172, 
Allegations,  1-184 
Account,  in    actions    on    book,    1-236, 
237 
Stated,    1-247.   249 
Accounting,    answer    in.     1-291,    296, 

299,  301 
Actions  to  review,  in,  15-368 
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ANSWERS,  contd. 

Admiralty,    1-460,    464, 
To  intervenor,  1-524 
Admissions  by,  11-12,  15;   12-16;   18- 
38,   944 
Actions  for  wages,  19-450 
Libel  and  slander,  18-944 
Affidavit     of     merits,     filing     answer 

with,   15-222 
Affidavits,  treated  as  answer,  13-235 
Amendment,  1-849,  930 

By  infant  at  majority,  12-779,  805 
Libel   and  slander,  in,   18-942 
Notice    of    defenses     in     amended 

answer,   21-204 
Rulings  as  to,  appeal  from,  18-183 
Amerc'ement,       in       proceedings       to 
amerce  sheriff  or   constable,   23- 
851 
Animals,  injuries  to,  1-967 
Another    action    pending,    1-1035 
Appeal   bond,  as  waiver  of,  18-260 
Appellate    court,    in,    18-318 
Arbitration,  in  actions  on  awards,  2- 

653,    658 
Attachment,  in  main  action,  3-718 
In  proceedings  to  vacate,  3-796 
To   intervenor  in,   3-665 
Attorneys,  in  actions  for  fees  of,  18- 
845 
Actions  against,   by   client,   18-858 
Bail   bond,    in   action    on,    22-481 
Bankruptcy    proceedings,    3-980,    999 
Banks  and  banking,  4-12 
Bills  and  notes,  4-271,  285 
Boundaries,  in  proceedings  to  estab- 
lish, 18-658 
Proceedings   before   commissioners, 
18-668 
Case,  the  action   on   the,  4-658 
Certiorari,  of  justice  of  the  peace  to, 

18-377 
Collision,  5-134 
Commerce  court,  6-169 
Common    carrier,     actions     by     pas- 
sengers, 21-123,  128 
Actions    for   injury    to   passengers, 

21-146 
Ejection  of  passenger,  21-158 
In    actions    against,    21-120,    123 
Loss  of  or  injury  to  baggage,  21- 
165 
Complaint    incorrectly    entitled,    12- 

Composition  with  creditors,  5-177, 
180 

Compromise  and  settlement,  impeach- 
ing, 5-199 

Conditions  precedent,  broach   of,   14- 
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Confession  and  avoidance,  5-22S,  2481 


ANSWERS,  contd. 

Consideration,   partial  failure  of,  11- 

1021,   1024 
Constitutionality,      objection    to      in 

answer,    24-90 
Construction  and  thSory  of  pleading, 

5-335 
Contempt,    in,    violating    injunction, 

13-303 
Corporations,  5-645,  648,  654 
Foreign,   action   by,   5-743 

Actions  against,  5-744 
In  garnishment  of,  5-638 
Counties,  in  actions  against,  20-119 
Creditors'  suits,   6-218-221 
Cross-complaint,  to,   6-306-309 
Crossrdemands,    pleading,    23-774 
Death  by  wrongful  act,  6-436-439 
Decedents'    estates,    action     against 
purchaser,   6-578 
To  application  for  distribution,  6- 

629 
To   petition    for   account,   6-593 
Default,  tendered  on  motion  for  re- 
lief, 6-836,  839 
For  failure  to  answer,  14-855,  872 
Sufficiencv  of  answer  as  affecting, 

14-875 
Where   default   set  aside,   14-884 
Demurrer,    distinguished,    6-850 
For  insufficiency  of,  6-913 
Libel   and   slander,   to   answer,  18- 

925 
To  part   of,  6-857 

Where   good   in   part,   6-970,   974 
With  answer,  6-864 
Denials,  7-31.  et  seq.     See  Denials. 
Joining  -witli  new  matter,  5-243 
Striking  out,  24-265 
Depositions   before   answering,   7-210 
Disavowal,    in,    as    affecting    injunc- 
tion,   13-270    . 
Discharge  in  bankruptcy,  22-697 
Disclaimer,   7-491 

Discovery,  in  statutory  action,  7-547 
Divorce,' 7-771,   780 

Alimony,    7-823 
Dower,   in   proceedings  for,  7-875 
Duplicity,  7-931 
Duress,  specially  pleaded,  7-951;   11- 

1027 
Ejectment,    claiming    homestead    in, 

11-391,   419 
Elections,  in  contests,  8-75,   77 
Eminent  domain,  necessity  for,  8-290 
Equitable  and  legal  defenses  in  same 

action,  24-379 
Equity,   in,   sen   Bills   and   Answers. 
Error,  assignment  of.  S-568 
Escape,  in  actions  for,  21-600 
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Estopi'ol.  nooossity  for,  8-682,  693 

Sottinj;  up,   S-G93,   702 
Est  rays.  8-723 
Exohanjio   of   property,  rescission   of, 

lS-607 
Execution   sale,   enforcement   of,    16- 

197 
Executors  and  administrators,  bv,  S- 
762,    764 
In  action  by  foreign,  8-751 
In  a(>tions  on  bonds,  8-790 
Factors  and  brokers,  8-868,  874,  896, 

906  , 
Failure    to    state     defense,     striking 

out   24-261 
False  imprisonment,  8-968,  970 
Forcible   entry  and  detainer,  8-1119, 

1121 
Form   of,  in  justices'  court,   18-37 
Fraud  and  deceit,  general  denial,  10- 
58 
Necessity   of  pleading,   11-1027 
Fraud,  setting  up,  in.  justice's  court, 

lS-39 
Frauds,  statute  of,  10-71-75 
Fraudulent    conveyances,   10-178,  188 
Freight    carriers,    10-252-254 
Frivolous   and   sham  pleading,  10-276 
Garnishment,    bv    garnishee,    10-533, 
543;   18-36 
Exceptions  to,  10-597 
Judgment    against    garnishee     on, 
10-573 
Guardian  ad  litem,  by,  10-757;  12-756 
Guardian,   by,   10-870 
Habeas  corpus,  to  return,  10-933 
Hearing,    compelling    answer   before, 

11-4 
Heirship    proceedings,    in,    12-922 
Highways,    contractor's    action     for 
improvements,  in,  11-126 
Injury  from,  11-229 
Homestead,    foreclosure    on,    11-380 
Improvements,  setting  up,  18-683 
InconsisteT.h     defenses,    2-26;    5-243; 
11-1029;   22-931 
In   trespass,  24-950 
Indemnity,  in  action  on,  12-31 

In  proceedings  on  bonds,  23-860 
Injunction,  in,   13-110,   113,   158 
JBonds.  actions  on,  13-347 
Dissolution    of,    answer    on,   13-215 
Injunction    after   answer,    13-150 
New  matter,  13-228  ^ 
Injuries   to  property,  in  actions  for, 

13-888 
Innkeepers,    in     actions     concerning, 

13-419 
Insane     persons,     actions     by      and 
against,  13-607 


ANSWERS,  cott'td. 

liisolvciu'v,  in,  13-653 
Discharjjie  in,  13-684 
Failure  to  file,  13-644 
Insurance,   14-56 
Interpleader,  in   answer,   14-199 
Interstate    commerce    commission,    in 

proceedings   before,  14-258 
Intervention,  to  complaint  or  petition 
in,   14-32S;    18-310 
Intervening  answer,   14-321 
Intoxicating  liquors,  recovery  for,  14- 
517 
Liquor    nuisance,     abatement,     14- 
463 
Irrelevant    matter,   striking   out,    24- 

264 
Jactitation  suits,  in,  18-962 
Joinder    of    defenses,     in     libel      and 
slander,  18-938 
Inconsistent    defenses,     see     supra, 

Inconsistent  Defenses. 
New  matter  with   denials,   5-243 
Tender,  24-766 
Judgment,  to  petition  to  vacate,  15- 
227 
To  support  judgment,  14-790 
Jurisdiction,  not  determined  by,   17- 

661 
Justice's   court,   in,   18-35 

Countersigning  by  justice,   18-168 
Justice     of    the    peace,    in      actions 
against,   18-391 
Actions   on   bond   of,   lS-393 
Justification,     see     Justification     of 

Sureties. 
Landlord's     summary     dispossession, 

in,   18-590 
Libel  and  slander,  in,  18-927 
License,  setting  up,   18-640 
Liens,   setting  up,   18-1015 
Enforcement    of,    18-997 
Loan    associations,     actions     against 

member,   18-1099 
Mandamus,   19-269 
Marriage,    in    proceedings    to    annul, 

19-384 
Master  and   servant,   actions   for   in- 
jury,  to   servant,   19-502 
To  third  persons,  19-562 
Actions  for  wages,  19-450 
Actions     for    wrongful     discharge, 
19-434 
Mesne  profits,  asserting,  19-780 
Mining  claims,  in   ejectment  for,  19- 
799 
In    proceedings   to  assert,   19-792 
Mistake,    pleading    as    defense,    19- 

833 
Money    had     and     received,     in     as- 
sumpsit   for,    19-844 
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Money  lent,  in  assumpsit  for,  19-S40 
Mortgage,   foreclosures.   19-957 
Motion,  to  quash  indictment,  to,   12- 

636 
Motion  to  vacate,  to,  15-227 
Municipal    corporations,    of    20-106 
Negligence,  in  actions  for,  20-316 
New     matter,     see     Confession     and 

Avoidance. 
Notice  of   defense,  7-78;    10-279;   21- 

204 
Novation,    specially   pleaded*   11-1032 
Partial    defenses,    setting    forth,    11- 

1030 
Parties,    objections    relating    to,    see 

Parties. 
Partition,  in  suit  for,  20-1030 
Partnership,    actions    between    part- 
ners, 21-10 
In  actions  by  or  against,  21-76 

Objections  to  parties,  21-68 
Special  partnership,  setting  up,  21- 

107 
Patents,   infringement    suits,    21-194 
Penalty,   in   actions   for,   11-169 
Against  common  carriers,  21-168 
For    failure    to    satisfy    mortgage, 
19-881 
Permission    to   file,   upon    opening   or 

vacating   judgment,   15-247 
Prematurity   of   action   as   new   mat- 
ter, 24-351 
Presumptions    favoring,   in    justice's 

courts,    18-38 
Principal  and  agent,  actions  by  and 

against,  21-560 
Principal      and     surety,     in      actions 

against,   21-582 
Process,  as  waiver  of  objections  to, 

21-777 
Prohibition,  in  proceedings   for  writ 

of,  21-821 
Quo  warranto,  in,  22-80 
Release,  see  Release. 
Rent,  in  action  for,  18-492 

Supplemental    answer,    18-497 
Replevin,  in,  22-928 
Restraint  of  trade,  in  suits  for  breach 

of  contract  in,  23-96 
Return  of  process,  raiping  objections 

to  by  answer,  23-109 
Revivor,   in    proceedings   for,   23-173 
Sales,  actions  for  purchaso  price,  23- 

252 
In   actions  by   seller   for  damages, 
23-233 
Sequestration,   in   action<<   for  wrong- 
ful, 23-^00 
Sheriff,    of,    upon    rule    against    him, 

16-204 


ANSWERS,  contd. 

Sheriffs    and    constables    in    proceed- 
ings on  official  bonds  of,  23-891, 
910 
Slander  of  title,  in  18-961 
Specific   performance   in   actions   for, 

23-1057 
Statute  of  limitations,  raising  by,  18- 
1052 
Necessity    of   pleading,    18-1036 
Stock  subscription,  in   action   on,  by 
corporation,  24-162 
By    creditor,    24-213 
Striking     out     for     disobedience     of 

court's  order,  24-263 
Sundav   contract  necessity  of  plead- 
ing, 24-436 
Supplemental,       see       Supplemental 
Pleading. 
In   injunction,  13-115 
On  appeal,  18-328 
Pleadings,  answers  to,   34-543 
Supplemental   proceedings,  in,   24-56^ 
Surplusage    and    scandal,   answer   un- 
necessary, 24-582 
Taxes,  in  action  to  collect,  24-685 
Third  party  claims,  to  16-144 
Time    for,  *  extending,      15-172.       See 

Time  To  Plead. 
Toll   roads,   in    actions   for   penalties 

respecting,    21-616 
Transfer   of    cause,   showing  grounds 

for,    18-169 
Trespass,  in  action,  24-949,  955 

By  animals,  in  action  for,  24-990 
Trespass    to    try   title,   in    action    of, 

24-999 
Trover,  in  action  of,  25-46 
Verification    of,    see    Verification. 
Answer  in   mandamus,   19-275 
Contract  actions,  11-1033 
Injunction,    in,    13-114 
Waiver  by,  of  motion  to  strike,  24- 

267 
Withdrawal,  24-271 

To  file  demurrer,  18-867 
Writ  of  review,   to  petition    for,  23- 
146' 
ANSWERS  IN  EQUITY,  see  Bills  and 

Answers. 
ANTI-TRUST  LAWS,   sec  Monopolies. 
APPEAL  AND   ERROR,  soc   Appeals; 
Justices    of    the    Peace;    Writ   of 
Error. 
APPEAL  BONDS — Consult  analysis  of 
this  article,  2-76     See  Justification 
of  Sureties;   Undertakings. 
Action    on,    an   collateral    attack,    15- 

387 
Admiralty,  1-559,  560 
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APPEAL   BONDS,   cotttd. 

AtVuiavits.    aooiiiiiaiiyiiijx,    IS-.^OS 
Of   iiiabilitv    to   >,nvo   bond,   '21-GGS 

Allownnce    of    appeal,    as    constitut- 
ing, 18-211 

Amendment,  of,  18-258 

Amount  of,  lS-248;  25-185 

Appeal  costs,  endorsed  on,  lS-231 

Appeals,  filed   to  perfect,  2-301 

Ai>pearance,    as,    18-272 

To  furnish,  as  waiver,  18-52 

Appellate  court,  given  in,  11-752 

Approval,  of,  18-253;   25-197 
Highway  proceedings,  11-75 

Assignees,'     by,      under      assignment 
laws,  18-235 

Attachment,    effect    on,    18-267 

Bastardy   proceedings,  4-80 

Chambers,   powers   of   judge    at,   con- 
cerning,   16-618 

Combining  with  stay  bond,  24-475 

Common-law  bond,  18-247 

Conditions  of,   18-24 

Corporations,  5-676 

Costs   of   appeal,  covering,   18-229 

Court    commissioners,    powers    of,    as 
to,  16-704 

Criminal   appeals,   23-124 

From    justices    and    police    judges, 
23-"l41 

Date,  necessity  of,  18-247 

Decedents'  estates,  6-537 

Deposit  in  court,  in  lieu  of,  18-236 

Distinguished  from   other  bonds   and 
undertakings,    25-171 

Elections,  in  contests,  8-113 

Eminent   domain,   8-336 

Execution,   25-195 
Effect   on,   15-743 

Executors    and    administrators,      by, 
18-235 

Exemptions,  in  actions  on,  16-108 

Filing,  11-75;   18-237;   25-197 
Time   to   file,   11-75;    18-239 

Forma    pauperis    appeals,    on,    18-237 

Form    and    requisites,    18-246;    25-186 

Garnishment,   in    18-249 

Guardian  and  ward,  on  appeal  from 
accounting,   10-849 
Not  required  where,  10-815,  877 
Proceedings   to   revoke   Tetters,    13- 
527,   533 

Indorsement   on,   of   approval,    18-256 

Infants,    in    actions    concerning,    12- 
796 

In   highwav   proceedings,    ll-70n,    72, 
74,  132  _ 

Injunction,  in,  as  stay,  13-266 

Insolvency,  13-690 


APPEAL   BONDS,   contJ. 

.hulgiiuMit,    couditiDU    to    satisfy,    18- 
251 
Doscriiition    of,    18-251 
Jurisdiction,  effect  on,  11-75;   18-260, 

268 
Jury,    endorsement    of    demand    for, 

on,   16-917 
Justice's    courts,    appeals    from,    16- 

>S(;0;    18-232 
Justification,   of   sureties,   18-243,  397 
Landlord's       dispossessory      proceed- 
ings, 18-609 
Mandamus   in    respect    to,    19-213 
To  compel  execution  of,  19-155 
Misnomer  in,  of  obligees,  18-242 
Municipality,  by,  11-143,  1()6 
Necessity   for  and   effect,   18-297;   25- 
171.     See   Supersedeas  and  Stay 
of  Proceedings;  Undertakings. 
New  and  amended  bonds,  lS-2()();  25- 
171 
Appellate    court,    required    by,    18- 

249 
On  death  of  surety,  18-257 
New   sureties,    on    failure   to   justify, 

18-246 
Objections    and    waiver,    25-202 
Parties    to,    18-241;    25-180 
Partnership,  on  appeal  by,  18-235 
Probate   decisions,  appeals  from,   21- 

668 
Record,  shown  on,  18-282 
School  district,  by,  18-235 
Seal   to,   18-248 

Signing,  in  highway  proceedings,  11- 
132 
By   whom,    18-247 
Stay   bonds,   24-473 

As  substitute  for  or  in  aid  of,  25- 

213 
Distinguished,    18-235 
Stay,  on,  18-235 
Substituted  bond,  11-76 
Successive    appeal,   11-75 
SuflSciency   of,   18-246 
Sureties   on,  11-76;    18-242 

Equitable  relief,  in  absence  of,  15- 

276      . 
Foreign    corporation    as,    18-404 
Householders  as,  18-248 
Judgment  against,  18-337 
United    States   commissioners,   power 

to  take,   16-707 
Vacation,   lowers   of   judge   in,    con- 
cerning,   16-618 
Waiver,  of  bond.  18-260;  21-668;  25- 
213 
Continuance,  as  waiver   of  defects 

in,   11-75 
Process,   as   waiver  of,   18-264 
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APPEALS — Consult  analysis  of  this 
article,  2-106.  See  Appeal  Bonds; 
Bills  of  Exceptions;  Briefs;  Case 
and  Question  Certified,  Reserved 
or  Eeported;  Case  on  Appeal; 
Certificate  of  Probable  Cause  and 
of  Reasonable  Doubt;  Certiorari; 
Costs;  Courts;  Errors,  Assignment 
of;  Jurisdiction;  Justices  of  the 
l>eace;  Law  of  the  Case;  Manda- 
mus; Mandate  and  Proceedings 
Thereafter;  Rehearing;  Remission 
of  Damages;  Review;  Statement 
and  Abstract  of  Case;  Supersedeas 
and  Stay  of  Proceedings;  Under- 
takings; Writ  of  Error. 
Abandonment  of,  2-393;  18-294 
Abatement,  plea  of  after,  1-61 

By  death,  13-487j  24-603 
Abstract,  of  case,  24-41 

Of  record,  see  Statement  and  Ab- 
stract of  Case. 
Accessories,    presumption    of    princi- 
pal's guilt,   1-lCl 
Accounting,    final   decree,    1-314 

Interlocutorj'   decree,   1-307 
Action,    dismissal    of,    effect    on    ap- 
peal,  18-307 
Action  to  review,  in  nature  of  ap- 
peal,   15-357 
Appeal    from    judgment    on,    15- 
371 
Admiralty,   1-553,  370 

Amendments    after    remanding,    1- 

474 
Costs,  1-578 

Paupers,    stipulations,     1-507 
Affidavit   for,   18-204 

Criminal   appeal,   23-122,   140 
Dismissal  for  want  of,  lS-297 
Affidavits  of  interest,  11-74 
Affidavits  of  merits,  questions  below, 

1-721 
Affidavits    on    probate    decisions,    ap- 
peals   from,    21-668 
Agreed  case,  1-765 
Aggrieved    person,    will    contest,    26- 

275 
Alien  enemy,  by,  26-9 
Allowance    of,    from    justice's    court, 
18-210 
Criminal    appeals,   23  122 
Amendments ,   see    Amendments    and 
Jeofails. 
Orders  as  to,  20-371 
Amicable  actions,  1-934 
Amicus  curiae,  not  by,  1-939 
Amount,  as   affected   bv,   11-61 

Amending  as  to,  18-325 
Animals,   1-969 


APPEALS,   contd. 

Another  action  pending,  appeal  from 

dismissal,   1-1009 
Appearance,   by  taking,   2-499 

Cure,   as,    of   irregularities   in    tak- 
ing,  2-545 
Infants,   of,   by  guardian,   12-739 
On    criminal    appeals,    23-133 
Special  ^appearance,    2-561;    18-264 
Waiver,  as,   18-260 

Jurisdiction,    of   want    of,   11-63; 
17-698 
Appellate  judge,  disqualifying  inter- 
est of,  16-663,  675 
Appraisement     of     homestead      from, 
'      11-519 

Apprentices,  from     actions     for     re- 
lease  of,  2-579 
Arbitration,  from  judgment  on,  2-641, 
643;     18-188 
Order  of  recommital,  2-626 
Orders    vacating,    2-630 
Arguments    in     appellate     courts,     2- 
852;   11-79 
Appeals    from    justice's    court,    18- 
335 
Arraignment  and  plea,  2-867,  877 
Arrest    in    civil    cases,    from    orders, 

2-975 
Arrest    of   judgment,    after    trial    de 
novo,   2-995 
From   order,  2-1036 
Assignment   for   benefit   of   creditors, 

18-189 
Assignments    of    error,    see    Errors, 

Assignment  of. 
Assistance,    writ    of,    order    granting 
or    refusing,    3-155 
Order   restraining   execution   of,   3- 
157 
Attachment,  effect  .on  lien  of,  3-844; 
18-266 
Justice's    court,    appeals   from,    18- 

187,   514 
Objections  available,  18-315 
Order   quashing   attachment     from, 

18-182 
Parties   to,   18-189 
Proceedings  to  vacate  or  dissolve, 

3-824-S46 
Returns  taken  as  true,  3-561 
Too  late  to  vacate,  3-775 
"What  reviewable,  3-8.39 
Attorneys,    from    disbarment,    3-871 
Fees,  appeals  from  justice's  courts, 
16-860 
Audita    querela,    3-880 
Unil,   22-454 

Judgment     of     forfeiture,     22-468, 
4S5 
Remission  of,  22-470 
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APPEALS,   rontd. 
Bail,   contd. 

Ou    appeals    from    inferior   courts, 

ll)-Si)l 
Order  as  to,  22-460 
Bankruptcy,   appeal,    3-1003,   1026 
Disohargo,   ponding  appeal,  dismis- 
sal, 22-t)lHl 
Order    denyinsx    amendment,    3-1001 
Writ   of   error   after   jnrv   trial,   3- 
1013 
Bastardy  proceedings,  4-79,  83 
Bill   of  exceptions,  4-287-371 

Proceedings  to  amend,  4-369 
Bill  of  particulars,  review  of  refusal, 

4-40S 
Bill   of    review,    cumulative  with,   4- 
420 
Distinguished,    21-178 
Of   decision  in  appellate  court,   4- 

435 
Review  of  leave  to  file,  4-424 
Bill  to  impeach  appellate  judgment, 

4-475 
Bond    and   undertaking   or    other    se- 
curity.     25-171.        See      Appeal 
Bonds;   Undertakings. 
Boundaries,   decisions  as  to,  18-665 
Proceedings    before    commissioners, 
18-671 
Breach  of  the  peace,  4-565 
Brief,    see    Briefs;     Statement     and 

Abstract  of  Case. 
Case    and    question    certified,    4-674, 

763 
Case  on  appeal,  4-766,  800 
Certificate    of    evidence,    11-915 
Certificate      of      probable    cause,    to 
stay  in  criminal  cases,  4-868 
Habeas  corpus  in  federal  courts,  4- 

868 
truless  frivolous,  4-868 
Certiorari,  as  a  substitute,  4-891 
Choice  when  concurrent,  4-900;  11- 

54 
Excusing  failure  to   appeal,  18-372 
From   court   of   review,   4-951 
Not  granted  when,  4-895,  900 
"WTien  time  expired,  4-898 
Where  appeal  adequate,  11-54;   12- 
882 
Chambers,    granting    in,    16-619 
Change    of    venue,    orders,    5-44;    11- 

133 
Chinese     exclusion     proceedings      11- 

914 
Choice   and   election    of   remedies,   5- 

123 
Clerk    of    court,   from   judgment    of, 
18-666 


APPEALS,  coutd. 

Conimerco    commission,      suits      upon 

orders  of,  14-278 
Commerce   court,   review   of    commis- 
sioner's  orders,   5-160 
From   judgments,   5-173 
Commitment,    insane    person,    13-545, 

556,  487 
Compromise  of  judgment,  as  affected 
by   right    of   appeal,   16-550 
Confession,     from     judgments     by, 
14-836;   18-186 
Confirmation  of  sale  of  infant's  prop- 
erty, 12-840 
Consent,   from   judgment   by,   14-914; 

18-186 
Consolidation    of    actions,    when    re- 
viewed, 5-278 
Consolidation  on,   18-304 

In   highway  proceedings,  11-77 
Contempt,  5-423-424 

For  failure  to  obey  mandamus,  19- 

290 
Violation   of   injunction,   13-311 
Continuance,    in     highway      proceed- 
ings, 11-79 
Continuances  on,  18-308 
Eeview   of   order,   5-495;    18-184 
Contribution,    jurisdictional    amount, 

5-505 
Copies  of  appeal,     appeal     from     in- 
ferior  courts,"  16-861" 
Copyright  proceedings,  5-519 
Coram   nobis,    from   order,    15-377 
Corporations,  5-676 
Costs,   criminal   cases,   from  taxation 
of,   5-789 
After  motion  to  retax,  5-963 
Allowance,   as  affecting,  18-183 
As  condition  to  mandate,  19-305 
Costs  on,   15-254;   18-227 _ 

Appeals      from      inferior    courts, 
16-860 
Dismissal  for  failure  to  pay  costs, 

23-132 
Failure      to      recover     more    than 

judgment   below,   5-880 
In     appellate     proceedings,     5-978, 

1023 
In  highway  proceedings,  on  affirm- 
ance,  11-103 
On  dismissal,  11-103 
On  reversal,  11-104 
Statutory,   11-102 
Taxation   of,    11-104 
Offer  of  judgment,  effect  on,  5-853 
Judgment   less    than    offer    5-869 
Renewal    of    in    appelate    court, 
5-861 
Presumptions  as  to,  5-965 
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APPEALS,   coufd. 
Costs,  contd. 
Eeviewing  judgment   as   to,   5-920; 

18-183 
Eules,  denial  for  violation  of,  6-69 
Counterclaim,    setting   up   on   appeal, 

18-41,   329 
County  boards,  from,  20-233 
Courts    martial,    review    of    sentence, 
6-125,   127 
Review  by  civil  courts,  6-129 
To   general    court,    6-131 
To   United   States    Supreme   Court, 
6-131 
Criminal  cases,  in,  23-115 
Cross-bill,  while   original  remains,   6- 

294 
Cross-complaint,    6-311 
Cross  demands,    asserting     for     first 

time   on   appeal,   23-779 
Cruelty    to    animals,    in    action,    for 

penalty,  6-321 
Customs    duties,    from    appraisement, 
6-340-344 
Matters  reviewable,  6-345 
To    court    of    customs    appeals,    6- 
345-351 
Damages,      assessed      by      appellate 
court,    highway    proceedings,   11- 
90 
Injunction,      as-     affecting    assess- 
ment of,  in,  13-319 
Death  pending  appeal,   effect,  24-603 
Decedents'    estates,    21-665 

From  confirmation   of  sale,  6-572 
From    judgment    on    claims,    6-535- 

540 
From      order      appointing     admin- 
istrator,  6-509 
From    order    io9    additional    bond, 

6-507,   508 
From    order   of   distribution,    6-636 

Assets    of    insolvent,    6-588 
From   order  of  removal,  6-517 
From  order  of  sale,  6-508 
In   discovery   of   assets,   6-522 
Insolvent    estates,    6-585 
Order   denying  accounting,   6-595 
Order  on   insolvency,  6-581 
Order  setting  aside  accounts,  6-623 
626 
Decisions    reviewable,    highwav    pro- 
pcedinps,    11-52,    67,      114,'      131, 
264,   432 
Abatement,  rulings  on  pleas  in,  18- 

182 
Alimony,    rulings    as   to,    19-395 
Criminal    cases.    23-115,    117 
Demurrer,  rulings  on,  6-1016,  1010; 
12-658;    18-182 


APPEALS,  contd. 
Decisions  reviewable,  contd. 

Final    decisions    onlv,      12-658;    13- 

488;    18-181;    21-175 
Justice    of    the     peace,     what     de- 
cisions of,  18-180,  187 
Mandamus,  19-294 
New  trial,  18-182 

Order   made   in   obedience   to   man- 
date,   19-357 
Orders   appealable,   See   Orders. 
Restitution,    orders   respecting,    19- 

358 
Revivor,  order  for,  23-182 
Roads,    establishment   of,   21-611 
Decrees,   6-798 

Pro   forma  for  purpose   of   appeal, 
6-745 
De  facto  judge,  reviewing  authority 

of,  16-703 
Default,    review    of   motions    for    re- 
lief,   6-827,    829;    18-114,   183 
Default  on,  18-339 
From  judgment,  6-839;  18-185,  310 
Defenses,  available  on,  18-318 
Demurrer,      considered    in    appellate 
court,  6-987 
Demurrer  on  appeal,  from  justice's 

court,  18-333 
Harmless  error,  6-1012-1016 
Review,    6-1016,    1019:    12-658;    18- 
187 
Demurrer  to   evidence,   7-26 
De  novo  hearing,  see  infra.  Review. 
Deposit    in    court    retained    pending, 

7-170 
Depositions,   use   on,    7-399 

Objections   below,    7-448,   451 
Detinue,  review,  7-489,  490 
Direct   attack,   a,    15-378 
Disclaimer,    7-496 

Discovery,    from    order   for   examina- 
tion,   7-575 

From  order  for  production,  7-642 
Dismissal,    discontinuance    and    non- 
suit,  from    order   of,   7-691,   692; 
18-184,  302 
Dismissal    of   appeal,   18-306,   360 
Affidavit,   want   of,   18-204,   212 
Bond,  because  of,  18-253,  256,  259; 

25-202 
Cause   of  action,   none  stated,   18- 

333 
Costs,    not   paid,    18-228 

Costs  on   dismissal,   13-493 
Criminal   appeal,   23-132 
Effect  of,  18-303 
Entry    of    appeal,    for   failure,    18- 

271 
Fees,  not  paid,  18-228 
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APPEALS.   coftf(J. 

IVisiuissal   of  appofil,  con'lJ. 

]lii;h\viiv     jiroooo.liiitis,      alteration 
of  "hi^'lnvay,    .ll-i;?0.    1:^3 
riscontimuuK-e    of   highway,    11- 

265 
Effect   of   ilisniissal,   11-78 
For   want    of    notiee,    ll-l32n 
For  want  of  parties,  11-78 
In.ttinction   procec(lin<.'s,   13-179 
Justice's   conrt,   appeals   from,   18- 

294,    23-141 
Lan-llord's    disposscssory    proceed- 
ings, 18-610 
Notice,    for   want    of.    18-226 
Proceedings  for,  18-300 

Motion  for,  18-300,  404 
Proseonte,  failure  to,  18-305 
Transcript,  no  notice  of  filing,  1^- 
283 
Want   of,  18-278 
Variance,  for,  18-334 
Disorderly  conduct,   methods    of    re- 
view, 7-697 
Distinguished     from     writ     of     error 

26-605 
Divorce,   effect   of   abatement,    7-S09, 
813 
Commitment   for   non-payment      of 

alimony,  7-834 
Custodv    and    support    of    children, 

7-859 
From  decree,  for  alimony,  7-847 

Modifying    alimony,    7-845 
From    division    of   .property,    7-852 
Docketing,   18-271,   297 
Due  process  of  law,  7-915,  916 

Criminal    cases,    7-926 
Fasements,    review,    7-971 
Effect  of,  from  highway  tribunal,  11- 
59,   60,   115 
In    criminal    cases,    23-125,    141 
Justice's   courts,   from,    18-261 
On  power  to  amend  record,  22-407 
Stav    of    deportation,   pending,   11- 

'903 
Vacates    decision    of    lower    court, 
when,   11-60 
Election    of    counts,    refusal    to    re- 
quire,   14-436 
Elections,    from    canvassing    boards, 
8-o2 
Procedure   in   contests,   8-112,  124 
Review    of    contest,    8-106,    124 
Eevipw    of   registration    boards,    8- 
136 
Elkins  Act,  in  suits  under,  14-283 
Embezzlement,  8-251 
Eminent   domain,  8-330-  342 

Jurv  on  appeal,  8-300 
Entr7  of,  18-271 


APPEALS,   could. 

Entry  of  judgment,  necessity  of,  18- 

181 
Equal  division  of  judges,   alVirinance, 

C-S2 
Equitv  jurisdiction  and  procedure,  8- 
499" 
Equitable     relief,     where     appeal 

available,    15-278,    281 
Informations  in,  equity,  appeal,  of, 
12-717 
Escheat,  8-670 

Estrays,  not  from  proceedings,  8-717 
Evidence  on,  law  of  the  case  as  to, 

18-797 
Exclusive  remedy,  as,  to  review  jus- 
tice's   proceedings,   18-175 
Execution,    as   affecting,    15-743,   745, 
757;   18-198,  266 
From    orders   respecting   execution, 
15-782;  16-201;  18-143,  183,  829 
Exemptions,   from   rulings   on,   18-183 
Extortion,   criminal,   8-834 
Failure    to    take,    as    waiver,    12-781 
Final  decisions,  see  supra,  Decisions 

reviewable. 
Findings,  of  lower  court,  review,  11- 
433;   18-181 
On    appeal,    highw-ay    proceedings, 
11-115 
From    justice's    court,    18-336 
From    probate    decisions,    21-672 
Forcible   entry   and   detainer,   8-1129- 

1132 
Form  of  action,  changing  on  appeal, 

18-320 
Forthcoming   bond,   reversal   of   orig- 
inal  judgment,   10-8 
Fraudulent  conveyances,   10-210 
Frivolous,    admiralty,    1-576 
Frivolous  and   sham    pleadings,   from 

judgment   on,   10-301 
Gaming,  from  judgment  for   destruc- 
tion  of   devices,   10-335 
Garnishment,  10-592,  594;   18-187,  189 

Effect  of  appeal,  10-386;   18-267 
Grand   jurv,   review   of   organization, 
iO-6'33 
Discretion    of    courts   in    reconven- 
ing,  10-661 
Objections  not  first  on  appeal,  10- 
644 
Grounds,   stating  in  notice,   18-219 
Guardian   ad   litem,   error   to   appoint 
for   competent,    10-713 
Appointment    on    or    after,    10-724; 

18-304 
Judgment   against     infant   without 

10-728 
May  take,  10-771;   13-620 
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APPEALS,  contd. 

Guardian  ad  litem,  contd. 

Eeversal  ^here  none  of  record,  10- 
731 
Guardian  and  ward,  from  decrees  on 
accounting,    10-S4S,    852 
From    judgment    on   claim,   10-855 
Eeview,    of    appointment,     10-805, 
808 
Dismissal  of  petition,  12-17 
Effect    of,    12-17n 
Of  award  of  custody,  10-820 
Of    Judgments,     in     general,     10- 

876,  877;   13-513 
Of  removal,   10-814,   816;   13-527, 
532 
Habeas  corpus,  from  proceedings,  10- 
979,    980;    11-924 
Eeview  by  habeas  corpus  from  ap- 
pellate   court,    10-962 
Harmless    error,    see    infra,    Eeview 

and  Decision. 
Health,  from  regulations,  10-979,  980 
Hearin<r  on  appeal,  see  infra,  Review 

and  Decision. 
Heirship,    from    proceedings,    12-926 
HighwavS;      alteration      proceedings, 
11-115,    127,    129 
Collision  on,  11-256 
-  Discontinuance    of,    11-262 
Injuries  from,   11-247,  256 
Obstructions  on,  abatement  of    11- 

186 
Proceedings  to  establish,  ll-oO,  69n 
Prosecutions  for  obstructing,  11-160 
Repairing,    proceedings   for,    11-113 
Road  work,  prosecution  for  failure 
to  do,   11-142 
Homestead,    from    allotment    of,    11- 
325,  396,  403,  519 
In  actions  to  protect,  11-432 
Immigration    proceedings,    in,    11-903 
Incompetent,    from    appointment      of 

guardian,   for,    12-17 
Indictment    and    information,      from 
rulings   in    respect   to,   23-118 
Motion    to    quash,    from    order    in, 

12-644 
Necessity  of,   on   appeal   from   jus- 
tice court,  12-86 
Objfftions   below,   12-633 
Pending  appeal,  12-93 
Infants,    in    actioais    concerning,    12- 

792 
Inferior    courts,    from    orders    of,    15- 

249 
In    forma   pauperis,    18-232,   237 
Injunp'tion,    11-111;    13-125,    318 
Bonds,    suits    on,    ponding    appeal 
13-329  I 

Filed    on    appeal,    13-171  | 

87 


APPEALS,  contd. 
Injunction,  contd. 

Dissolution    on    appeal,    13-247 

Pending  appeal,  13-178 

To    preserve    status    pending,    24- 

841 
To  prevent  appeal,  23-148 
Insane  persons,  inquisition   of  insan- 
ity, 13-485 
Appeal    by    prosecuting      attorney, 

13-487 
Judgment    against,   13-617 
Sale   of  property,   13-579 
Insolvency   proceedings,   13-686,    697 
Discharge    in    insolvency,    pending, 
13-685 
Inspection    of    animals,    1-964 
Instructions  on,  18-335 
Intermediate   appellate   courts,   11-65, 
115,  131,  266;   18-352 
Criminal  cases,  23-143 
Law  of  the  case  as  applied  to,  18- 

786 
Objections  below,  18-354 
Internal    revenue,   14-145 

From    assessment,   14-136 
Interpleader,    14-219 

By   interpleading  party,   18-189 
In  appellate  court,   18-218,  323 
Intervention,  to  review,  14-337 
By  intervenor,  14-340 
Intervention    on,    14-320 
Intoxicating    liquors,    forfeiture    pro- 
ceedings,  14-489,  511 
Liquor   nuisance,      abatement,      14- 
466 
Invited   error,   see  infra,  Review. 
.Tudge,    change    of,    to    review   ruling 
as  to,  16-689 
Disqualification,  effect  of,  18-300 
Of  appellate  judge,  14-776 
Trial    judge,    as    judge    on    appeal, 
14-777 
Judgment,  effect  on,  18-265 

Confession,  from  judgments  by,  14- 

836;    18-186 
Consent    judgments,    from,    14-914; 

18-186 
Orders  amending,  appeal  from,  15- 

150 
Orders   vacating,    appeal   from,    15- 

248 
Portion   of  judgment,  from,   18-188 
Satisfaction  of,  from  denial  of  en- 
try, 18-183 
As  affecting  right  to  appeal,   16- 
594 
Set-off    of    judgment,    pending    ap- 
peal,   16-562 
Vacating    judgment,     pending     ap- 
peal,  15-194 
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APFEAXS.   coittd. 
Judj:mt'iit.    coittii. 

Void   jiuljinuMit,    from,    IS-ISO 
As  art\'itin<j  collateral  attack,  Ifi- 
417;   18-122 
Judicial    errors,   to    correct,    15-118 
Judicial    notice,    by   appellate    court, 

ll)-(i02 
Judicial   sales,  lG-766 
Confirmation,  16-797 
Kcsalo,   orders   as  to,   16-826 
Reversal,  eft'cct  of,   16815 
Jurisdiction   on,  defined,  17-640 
Adjudication  as  to,  17-656 
After 'remandl   19-345 

In  criminal  cases,  19-364 
Consent,  conferred  by,  17-698,  609; 

lS-179 
Divestiture  of,  17-703,  705 
Eflfcct    of    mandate    or    remittitur, 

19-311 
Errors  and  irregularities  as  affect- 
ing,  17-707 
In   criminal  cases,  23-115 
Justice's  court,   appeals   from,    18- 

175 
Law  of  the   case   as  to,   18-795 
Presumption  as  to,   18-179 
Questioning,    by    motion    to    quash, 

18-178 
Eule  of  court  cannot  create,  17-671 

Time  to   object,  18-192 
Where   trial   de   novo,   18-211,   312 
Where  wanting,  18-299 
Jury,   rulings   on    challenge,   17-111 
Demand  for,  as  affecting  appeal,  18- 

174 
Jury  room,   sending  appeal  papers 

to,  17-558 
Jury    trial    in    justice's    court,    ap- 
peal after, '18-188 
On  appeal,  from  justice's  court, -16- 

915 
Triers,    appeal    from    decisions    of, 
17-185 
Justices  of  the  peace,  from,   16-859; 
18-174,   406 
Actions    against,    18-392,    394 
Construction  of  pleadings  on,  18-18 
Filing,  papers   on,   18-30 
In  criminal  cases,  23-139 
To    what   court,   18-174,   352 
Justification  of  sureties,  effect  of  fail- 
ure to  justify,  18-406 
Juvenile    courts,   from,   12-877-882 
Laches,  setting  up  on  appeal,  18-437 
Land    department,   from    proceedings, 

21-878 
Landlord    and     tenant,     dispossessory 
actions,  18-569 
Eent,  actions  for,  18-503 


APPEALS,   coiitd. 

Landlord   and   tenant,  could. 

Summary      dispossessory       proceed- 
ings, 18-608 
Law    of    the   case,   see   Law    of   the 

Case. 
Libel  and  slander,  in,  18-959 
After  party's  death,  18-891 
Licenses,  from  orders  respecting,  18- 

977 
Lis  pendens,   orders   as  to,   18-1094 
Logging  liens,  in  proceedings  enforc- 
ing,   19-5 
Mandamus,  19-294 

Effect    of    remedy    by    appeal,    11- 

106,    19-163,   350,    351 
In  highway  jiroceedings,   11-107 
Pending   appeal,   19-181 
To    compel    grant    of,    13-527.     See 

Mandamus. 
To  review  rulings  as  to  appeal,  19- 

211 
Use  as  appeal,  19-167,  190 
Mandate  from  judgment  on,  19-352 
Marriage     annulment,     allowance     of 
alimony  on  appeal,  19-392 
Of  proceedings  to  annul,  19-394 
Master   and   servant,   actions   for   in- 
jury   to    servant,    19-551,    556 
Mine   inspection,   from   orders   as   to, 

19-818 
Motion  to  quash,  appeal  from  ruling 

on,   18-178 
Motions,  on   appeal,  18-331 

Pending  appeal,  notice  of,   15-140 
Multifariousness,    objection    first     on 

appeal,   20-70 
Municipal  courts,  from  orders  of,  15- 
249 
In    criminal    cases,   23-139 
New  matter,  setting  up,  18-327 
New  pleadings  on,  18-317 
New   trial,  after  appeal,  20-412 
From  judgment  after,  18-180 
Jurisdiction    of   appellate   court    to 

grant,    20-398 
Motion  for  as  condition  precedent 
to   appeal,   20-422;   23-121 
Appeal  from  justice  of  the  peace, 
18-195 
Order  granting  or  refusing,  20-631 
Nolo  contendere,   from  plea  of,  2-907 

Repleading   after,   2-906 
Notice  of,  13-620;"  18-213,  297;  21-668 
Chinese    exclusion    proceedings,   in, 

11-915 
Compelling  entry  of,  19-211 
Criminal  appeal,  23-122 

From   justices  and  police  judges, 
23-140 
Dismissal  for  want  of,  23-132 
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APPEALS,  coutd. 
Notice  of,   coutd. 

Infants,   in   actions  respecting,   12- 

796 
Insolvency,   13-690 
Intervenors,   to,   14-341 
Not  mesne  process,  21-686 
Of   hearing,   11-78;    21-177 
Patent   decisions,   21-176 
Proof   of    filing,    11-73 
Waiver  of,  by  appearance,  11-73 
Obiections  and   exceptions  below,  2- 
247;    18-313 
As  basis  of,   18-191 
Collusion   in   proceedings   to   annul 

marriage,    19-395 
Criminal  cases,  23-120 

Appeals  from  justices  and  police 
judges,  23-143 
Highway   proceedings,   11-247,   264; 

13-14 
In  actions  for  wages,  19-455 
Irregularities  in  general,  18-316 
Judge,  special  judge,  16-701 

Disqualification,    14-774,    776 
Judicial  sales,   16-722,   799 

Peturn    on,   16-785 
Jurisdiction,  to,  18-314,  355 
Jurors,  to,   17-267 
Drawing,   16-978 
Lists  of  jurors,  failure  to  furnish, 

16-lOOS 
Oath,  to,  17-433 
Rulings  on  challenge,  17-113 
Justice's   court,  in,   18-191 
Legal  remedy,  existence  of,  18-869 
Mesne    profits,    to    rulings   respect- 
ing,   19-780 
Patents,    infringement,    21-213 
Pleading,    where    c^se    transferred, 
18-171 
"No  pleading  to  support  judgment, 
14-789 
Proceeding    after    review    without 

mandate,  19-303 
Process,   18-314 

Service  of,  18-314 
Special  assessment  proceedings,  23- 

968 
Statute  of  limitations,  18-328,  1043 
To  cross-demands,  23-794 
To  revivor,   2rMfi2 
Objections    on    preliminary    examina- 
tion, irregularities  on,  21-.')23 
Opening    and    closing,    ajjpeals    from 
justice's   court,    11-79;    18-335 
Reviewing   rulings   on,   20-809 
Orders,  from,  see  Orders. 
Criminal  cases,  23-11 H,  118 
In    chambers    or    in    vacation,    10- 
633 


APPEALS,  contd. 

Pardon,  plea  of,  pending,  2-917 
Parties,  amicus  curiae,  highways,  11- 
€4 
Attorney  general,  12-717 
Criminal  cases,   23-16 
Death   of  party,   effect,   14-786 
Guardianship  proceedings,  13-514 
Highwav   proceedings,   ll-51n,    114, 

130^  131,  262 
Infants,  in  actions  respecting,   12- 

794 
Insane  persons,  actions  concerning, 

13-619 
Insolvency,    13-689 
Interested  or  aggrieved,  11-64,  130 
Intervention,    14-339 
Judicial  sales,  16-798,   822 
Justice's    judgment,    appeal    from, 

18-189 
Law  of  the  case  as  to,  18-796 
Mandamus,  19-295 
New    parties,    bringing    in,    18-323, 

608 
Partnership,   21-99 
Patent    decisions,   21-175 
Penalties,    in    action    for,    11-166, 

170 
Probate  decisions,  from,  21-666 
Relator,  12-717 
Remonstrants     as     defendants,     in 

highway  'proceedings,  11-67 
Roads,  proceedings  to  establish,  21- 

611 
■State,  in   criminal  cases,  23-140 
United   states,   appeal      in     patent 
cases,  21-175 
Partition    proceedings,    20-1078 
Partnership,      in      actions      by      and 

against,  21-99 
Patent  decision,  from,  21-175 
Patents,   infringement    cases,   21-212 
Where  commissioner  refuses  to  pro- 
ceed,  21-180 
Penalty,  actions  for,  11-166,  169,  170 
Petition,  for  appeal,  8-204 
In  criminal  cases,  23-140 
Pleadings,   see   Pleading. 

Amendments    of,    sec    Amendments 

and  Jeofails. 
On    ]iroh;ite    decisions,    review    of, 
21-670 
Pleas    on,    puis    darrein    continuance, 

18-329 
Presumptions   on,   13-545;    18-359 
Actions  for  wages,   19-455 
Cause    of    action    same,    18-326 
Hearing,  objections  to,  11-19 
Highway     proceedings,     regularity 

of,    11-86 
Intervention,  14-340 
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APPEALS,  coiitd. 

Presumptions  on,  cotitd. 

.lury,    as   to    swi'jirinjj,    17-435 
Justii'o's  court,  on  appeal  from,  IS- 

342 
Juvenile  proceedings,  12-878 
Probate    decisions,    21-673 
EepUcation,  as  to  tiling  of,  11-5 
Service  on  infants,  as  to,  12-751 
That     testimony      on      preliminary 
examination    certified,    21-515 
Principal     and      surety,      in      actions 

against,  21-5S8 
Probate'  decisions,   from,   21-666 
Probate  of  wills,  in,  21-643 
Procedendo,    see    Mandate    and   Pro- 
ceedings Thereaiter. 
Proceedings    in    appellate    court,     13- 
515 
Amendments  on,  see  supra,  Amend- 
ments. 
Consolidation    on,   11-77;    18-304 
Continuances  on,   11-79;   18-308 
Counterclaim,  setting  up,  18-41,  329 
Criminal   appeal,   23-132 

From  justices  and  police  judges, 
23-142 
Dismissal,  see   supra,  Dismissal. 
Hearing,  see  infra,  Eeview  and  de- 
cision. 
Notice  of,  11-79;   18-31S 
Time   for,    18-307 
Jury  trial,  21-671 
Objections  on,  see  supra.  Objections 

and  exceptions  below. 
Opening  and   closing,   11-79;   18-335 
Patent   decisions,  21-177 
Pleading,  new  pleadings  on,  18-317 
Criminal    appeals    from    justices 

and  police  judges,  23-142 
Puis  darrein   continuance,  18-329 
Probate    decisions,    21-669 
Process  on,  where  trial  de  novo,  18- 

311 
Reference  on,  highways,  11-80,  134, 

266 
Reinstatement    of,   after   dismissal, 

18-304 
Removal  of  cause,  on,  18-270 
Transfer    of    causes,    on,    18-171 
Prohibition,  distinguished,  21-804 
In   proceedings  for  writ  of,  21-82" 
Where   appeal   adequate,   12-882 
Where    appeal    not    available,    21- 
808 
Prosecution   of,  necessity.  18-298 
Condition   of   bond,   18-250 
Delay   in,    as   affecting    injunction, 
13-239 
Public   service   commission,    of    pro- 
ceedings, 21-935 


APPEALS,   coutd. 

(Quashing,    where    premature,      high- 
ways,  11-62,    68n 
Quo  warranto,   in,   22-95 
Keccivors,  appointment  of,  22-327 

In    actions  hy   and    against,   22-432 
Receivership,  effect  of  appeal  on,  22- 
378 
From   orders  concerning,  22-375 
Superseding    pending    appeal,    19-5 
Recognizance  on,  16-861 
Record,  abstract  or  statement  of  case, 
see    Statement    and    Abstract     of 
Case. 

Agreed  case,  1-765  ■ 
Case  on  appeal,  4-764 
Conclusiveness,   23-131 
Contents   of,   18-355 
Criminal   ajipcals,  23-12'5 

From    justices    and    police   judg- 
ments,   23-141 
From   orders  as  Jo  amendment  of, 

22-501 
Imperfection  in  as  ground  for  re- 
hearing,  22-655 
Indictment,    12-646 
Intermediate    appellate   courts,   ap- 
peal from,   18-356 
On  review  of  ruling  on  motion  for 

new  trial,  20-636 
Stenographer's  notes,  as,  see  State- 
ment and  Abstract  of  Case. 
Transcript,      highway    proceedings, 

11-77,    133 
What  constitutes,  2-331;   4-299 
Recoupment,    as  -defense    on,    18-329 
Reference,  failure  to  appeal  from,  as 
waiver    of   jury,    16-937 
On  appeal,  11-80,  134,  266;  21-672 
Registration    of    title    under    Torrens 

Act,  24-856 
Rehearing,  22-641.    See  Rehearing. 
Reinstatement     of,     after     dismissal, 
18-304 
Criminal  appeal,  23-132,  133 
Remission   of   damages,   22-732 
Remittitur,  see  Remittitur    and    also 
Mandate  and  Proceedings  There- 
after. 
Removal  of  cause,  on  appeal,  18-270 

Remand,  review  of  order,  22-871 
Replevin,  in,  by  surety  on  bond,  18- 

189 
Residence,  as  affected  by,  18-198 
Res  judicata,  effect  of  taking  appeal, 

23-23 
Restitution  upon  reversal,  19-355 
Review   and   decision,   2-409;    18-304; 
21-212 
Affidavits,  use  of,  18-345;  18-336 
Boundaries,  18-666 
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APPEALS,   coufd. 

Review   and   decision,   coiifd. 

Con  tempt,  for  violating  injunction, 

13-312 
'Count,   on  what,  14-450 
Criminal  appeals,  23-133 
De  novo   hearing,   2-409;   18-30S 
Chinese     exclusion     proceedings, 

11-915 
Criminal    appeals     from     justices 

and  police  judges,  23-142 
Highway  proceedings,  11-80 
Issues,   where,   18-315 
Landlord    and    tenant,    disposscs- 
sory  proceedings,  18-600 
Discretionary   matters,   13-122;    l'^- 
358 
Patent    infringement    cases,     21- 

212 
Setting   aside   stipulation,   24-148 
Supplemental    pleadings,     24-518, 
545 
Dismissal,      21-213;      23-132.       See 

supra,  Dismissal  of  Appeal. 
Election  of  offenses,  refusal  to  re- 
quire,  12-683 
Errors  reviewable,  criminal  appeal, 

23-134 
Evidence,    as   to    nature    of    action 
below,  18-315 
Harmless  error,  as  to,  12-249 
Findings  of  lower     court,     11-115, 

433;    18-357 
Habeas   corpus,  by   immigrant,   11- 

924 
Harmless   error,   2-457;    18-346,   667 
Actions    for    injury     to     servant 

19-552 
As    to    election    of    remedies   for 

injury  to  servant,  19-460 
Criminal   appeals,   23-135,  138 
Evidence,  as  to,  12-249 
Hearing,  at  wrong  term,  11-15 
Highways,    injuries    from,    12-24S 
In   actions   for   discharge  of  em- 

plovee,  19-440,  441 
Infant's  appeal,  12-797 
Instructions,   11-249,  G58;   13-395, 
720,   734,   750,   766,   779,   7!»n, 
795,  804,  807,  852;  14-99;  19- 
440;   23-199,   263 
Intermediate    courts,    judgments 

of,    18-357 
Intervention,    14-336 
Irrogiilaritios    in    verdict,    19-781 
Jurors,    rulings   on    qualifications, 

17-1^5 
Justice's  judgment,   18-341 
Robbery,  prosecutions  for,  23-199 
Ruling   on   inotion    to   vacate   re- 
turn of  process,  23-108 


APPEALS,   contd. 

Review  and   decision,   contd. 
Harmless  error,  contd. 

Standing  juror  aside,  17-28 
Suggesting    plaintiff 's    majority, 
12-803 
Highway   proceedings,      11-78,      82, 

115,  133,  247,  265 
Immigration  proceedings,  11-904 
Indictment,    12-633 

Requiring   election   of   counts   in, 
12-672 
Infant's  appeal,  12-797 
lujunction,  to  protect  mining  prop- 
erty, 19-804 
Insane   persons,   proceedings   as   to, 

13-488,  620 
Insolvency,  13-690 
Instructions,    in    equity,    14-536 
Interpleader,   14-220 
Interstate  commerce  cases,  14-278 
Intoxicating   liquors,    liquor      nuis- 
ance,  14-466 
Forfeiture,   14-511 
Invited    error,    18-346 

Decree   pro   confesso,   as   bearing 

on,   ll-o 
Instructions,   18-804,  862,   864 
Judge,  qualifications  of  trial  judge, 

18-314 
Judgment    of    appellate    court,    2- 
475 
Affirmance,    18-346,    359 
Effect    of,    19-319 
For  failure  to  enter,  18-271 
Relief  from  judgment  after,  15- 

283 
Void   judgment,   of,   effect,   14- 
774 
Enforcement      of      appellate    de- 
cision, 18-348 
In   actions   for  wages,   19-455 
Injunction,    13-270 
Intervention,    14-342 
Intoxicating    liquors,    14-466 
Judicial  sales,  16-731 
Law  of  the  case,  decision  as,  18- 

7S1,    782 
Mandate,  see  Mandate  and  Pro- 
ceedings  Thereafter. 
Modification,    of    justice's    judg- 
ment,   18-351 
On  criminal  appeals,  23-136,  142 
I'artnership  suits  by  and  against, 

2Mnn 

Patent    office    decisions,    21-177 
Res   judicata   effect,   23-12 
Reversal,    grounds,    18-360 

Effect   of,   19-321 

Enjoining   enforcement      after, 
15-342 
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APPEALS,   cofttd. 

Koviow    aiul   docision,   cotitd. 
Harmless,    error,    contd. 
Reversal,  contd. 

Justice's   judgment,    18-348 
Eestitution   on,   10-355 
To  tenant,  18-610 
Yaeatincr,    18-332 

Highway  proceedings,  11-266 

Judicial  sales,  confirmation  of,  16- 
798 
Order  vacating,  16-822 
Jurisdiction  below,  18-313 
Jurv,   excusing  juror,  17-43 
Disdiarge   of,   17-627 
Examination  of  juror,  17-185,  25j2 
Jury  room,  irregularities  in,    17- 
■544 
Taking  pleadings  to,  17-554 
Visits  of  judge  to,  17-483 
Misconduct   of,   17-522,  529 
On  appeal,   16-915 
Qualifications,    ruling    as    to,    17- 

113,  279,  333,  418 
Eight  to,  as  affected  by  review 

on  appeal,  16-952 
Separation  of,  17-466,  473 
Justice's  courts,  appeals  from,  1<S- 

308,  335 
Laches,   review   of  findings   as   to, 

18-442 
Landlord's    dispossessory    proceed- 
ings, 18-610 
Mandamus,  19-295 
Marriage    annulment    proceedings, 

19-394 
Notice   of  appeal,  as  limiting,  18- 

219 
On   second   appeal,   19-353 
Orders,  amending  judgment,  15-150 
Dismissal,  of,   18-357 
Licenses,    respecting,    18-978 
New  trial,  as  to,  15-249,   17-463, 
475,  500 
Patent  ofiice  decisions,  21-177 
Probate  decisions,  21-670 
Process  below,  lS-314 
Province  of  judge  and  jury,  18-335 

Highway  proceedings,  11-87 
Questions   raised   below,   18-357 
Lihel  and  slander,  18-959 
Patent  office  decisions,  21-177 
Statute  of  limitations,  18-10% 
Rehearing  after  remand,  19-347 
Roads,  proceeding  to  establish,  21- 

612 
Sales,    actions    for    purchase    price, 

23-264 
Verdict  in  equity  case,  of,  14-539 


APPEALS,   coutd. 

Kovivor,   of  action   after  appeal,  23- 

ir)5 

From   judgment   of,   18-183 
Koview  of  decision  as  to,  23-182 
Wliere   party   dies  after  judgment, 
23-153 
Roads,    proceedings   to   establish,   21- 

611 
Rules,  see  Rules  of  Court. 
Appeal   for   violation  of,  6-68 
Of  appellate  court,  effect  of  viola- 
tion,  6-69 
Time   of  filing   record,   6-61 
Scire  facias,  from  judgment   on,   18- 

183 
Second  appeal,  19-352 
Sequestration,  after  appeal  taken,  23- 
495 
Prom    rulings    respecting,    23-499 
Set-offs   and   counterclaims,   available 
on,    18-329 
Judgment,    set-off    of,    pending    ap- 
peal,  16-562 
Where  undisposed  of,  18-183 
Settlement  of  statement,  from  order, 

24-38 
Severance,   after    appeal,    23-826 
Sheriffs    and    constables,    from    judg- 
ments on  official  bond,  23-895,  919 
Sole  trader  proceedings,   11-818 
Special,  to  raise  objections,   18-265 
Special    assessment    proceedings,    in, 

23-968,  972 
Specific    performance,    from    decrees 
in,   23-1077 
From   probate   orders  in,  23-1083 
State,  by  in  criminal  cases,  23-117 
In    actions    by    and    against,    24- 
75 
Statement  and  abstract  of  case,  24- 

25 
Statement   by   accused,    discretionary 

rulings  as  to,  24-52 
Statute  of  limitations,  urging  on  ap- 
peal,  18-1043 
Effect    of    appeal,    18-1066 
Statutory    in    nature,    11-50,    63,    71; 

23-115 
Stay,    from    orders    granting    or    de- 
nying,  24-454 
Stenographer's      notes,    use    on    ap- 
peal,  24-113 
Stipulations,  as  to,  24-143 

Against  appeal,    as    condition    for 

opening,    15-254 
Below,    conclusiveness    on    appeal, 
24-152 
Stockholders,  from  execution  against, 
18-182 
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APPEALS,  contd. 

Striking   out,  from   order  striking  or 

refusing  to  strike,  24-268 
Substitution    of    attorneys,   from    or- 
ders  as  to,   24-297 
Successive    appeals,    criminal    cases, 

23-120 
Sunday,  proceedings  on,  24-435 
Supersedeas,  as,  see  Supersedeas  and 
Stay  of  Proceedings. 
i'rom    refusal    of,    homesteads,    11 

331 
Or  stay  pending,  24-470 
Supplementary        proceedings,      from 

orders    in,    24-574 
Sureties,  by,  on  injunction  bond,  13- 
327 
From  approval  of,  18-405 
Taking  and  perfecting,  appeal  bond, 
see  Undertakings. 
Criminal   appeals,   23-121 

From  justices  and  police  judges, 
23-140 
Dismissal,    where      irregular,      see 

supra.    Dismissal. 
Justice's    court,    from    18-196,    204 
Law    of   the   case,    as    affected   by 

irregular  appeal,  18-792 
Xotiee,  see  supra,  Xotice. 
Objections  to  errors  in,  18-195 
Patents,     decisions     of    patent    of- 
fice,  21-176 
Probate  decisions,  from,   21-667 
Statutes,    compliance    with     neces- 
sary, 11-71,   132 
Time  for,   13-620;    18-197 
Highway  proceedings,   11-61,   62, 
129,   262 
In   criminal   cases,   23-*116,   119 
In   mandamus,   19-295 
Internal    revenue,    14-138 
Intervention,    14-339 
Landlord    and    tenant,   disposses- 

sory  proceedings,  18-608 
Mandamus   to   compel   extension, 

19-211 
Vacation    granting  in,   16-619 
Undertaking  on,  spo  Undertakings, 
and  supra.   Bond. 
Taxation,    appeal     from     assessment 

24-651 
Theory  of  case,  changing  on  ajipoal, 

21-213 
Third   party  claims,  I6-I08;   18-182 

Trial   by   sheriff's  jury,   lG-160 
Town       proceedings      and    decisions, 

from,    24-860 
Transcript,   as  affecting,   18-126 
Transfer  of  causes,  24-894 

Appeal    from    order,    18-182 
Trespass,  in  action  of,  24-961 


APPEALS,   contd. 

Trespass  to   try  title,  in,  24-1005 
United      States,      in    actions    bv    01 

against,    25-228 
United     States     courts,     see     United 
States  Courts. 
Interstate    commerce    cases,    14-278 
State  law  not  applicable,  25-496 
Supreme    court    of    United    States, 
appellate  jurisdiction,  25-356 
Boundaries,   18-666 
Patent  cases,  21-175 
Variance,    consideration    on,    25-695, 

699 
Verdict,  from,  in  justice's  court,   18- 

181 
"Waiver,   of   appeal,   18-189 

As  waiver  of  jurisdictional   objec- 
tions,    11-63;     18-262 
Highway  proceedings,  11-77 
In  criminal  jases,  23-119 
Lease,   provided    for   in,    lS-503 
Will,  from  probate  of,  26-272 
Withdrawal    of,    11-77;    18-294 
Workmen's    compensation    cases,    in, 

26-568 
Writ    of    review,    distinguished,    23- 
144 
Issuance    on   appeal,    23-145 
APPEARANCES— Consult    analysis    of 
this  article,  2-484.     See  Justices  of 
the  Peace. 
Admiralty,  by  filing  claim,  1-505 

Effect  of,  1-493,  500 
Affidavits  of  merits,  by  filing,  1-711 
Appeal,      appearance,      by     attorney 
presumed   authorized,   2-419 
Bond,    to    furnish,    18-52 
Criminal    appeal,    23-123 
Docketing  in,   amounts   to,   2-321 
On  appeal,  18-272 

Special  appearance,  18-273 
Part   of   record    on,    2-334 
Record   conclusive,   2-419 
AVaiver,    as,    see    infra.    Waiver. 
What    is   in    court   of,   2-322 
Ajiprontices  in  court,  2-574 
As  date  of  commencement  of  action, 

21-357 
Attachment,   effect,  3-694-696 
Eight   to  appear,  3-692 
Time,  3-G92-693 
To  compel  appearance,  3-244 
Waiver  of  defects  in  affidavit,  3- 

443 

What   is   appearance,   3-696-699 

AttornevB  without  authority,  13-682; 

15-185 

Authority  may  be  denied,  3-854 

Not  in  person  where  by,  3-855 
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APPEARANCES,   coutd. 

Attorneys   witlunit   authority,  contd. 
Of    atioriioy    jjouoral,    to    informa- 
tion,   12-710 
PrevontiHl,  Jis  ground  for  vacating, 

15-]  75 
Presumption  as  to  authority,  2-419; 
3-853 
Bankruptcy  proceedings,  creditor  op- 
posing  composition,    3-915 
Of  bankrupt,  3-979-980 

At  discharge,  3-923 
Of   irfditors,   3-980 
Bastardy  proceedings,  of  accused,  4- 

72 
By  guardian,  12-739 
By  state  as  -waiver  of  immunity  from 

suit,  24-59 
Common  injunction  on  default  in,  12- 

IOl'G 
Contempt,  required  of  accused,  5-398 
CorpoTalions,  by    foreign,    5-7'4l;    17- 
i02 
In   general,   5-630,    633 
Costs,  separate  defendants,  5-811 
Decree,   pro    confesso,   notice    of    ap- 
plication,   6-773 
Default,  defect  of  process  cured  by, 
6-SU9 
After    appearance,    14-855,    856 
Appearance   or  non-appearance,  ef- 
fect,   6-815,    816 
No  jurisdiction  in  rem  by,  6-810 
Non-appearance,   as  default,   6-804, 

805;    14-855,    862 
Pending  motion  to  vacate  appear- 
ance,   14-879 
Time  to  appear,  before  expiratlbn 
of,  14-879,  883 
Demurrer,    constitutes,    6-941 

Non-appearance  at  hearing,  6-981 
Deposition,   waiver    by   appearing   at 

taking,    7-457 
Dismissal,     for     non-appearance      of 
plaintiff   at    trial,    7-676;    18-311 
Waiver  of  error  in  reinstatement, 
7-690 
Divorce,  7-758 

Docket,  shown  on,  18-157 
Effect  on   quasi  in   rem  proceedings, 

6-813;    10-475 
Equity,  in,  8-473-478 
Error,   assignment   of,   of   parties   to, 

8-536 
Forcible   entry   and    detainer,   notice 

not  waived  by,   8-1096 
Garnishment,  changes  in  rem  to  per- 
sonam, 10-475 
General  appearance,  jurisdiction   con- 
ferred   by,    17-682 
Grand   juror,   10-620 


APPEARANCES,   could. 
lluanlian    ad    litem,    10-757 
Guardian,  at  application  for  appoint- 
ment,  10-795 
Habeas    corpus,    jurisdiction    by,    10- 

913 
Infant,  of,  by  guardian,  12-739 

Insane  infant,  13-593 
Injunction,  in,  13-115 

By    motion    in,    13-118 
In  rem  proceedings,  in,  31-678 
Insane    persons,    default,    13-613 

Infant,   by   insane,    13-593 
Insolvency,   13-653 
Intoxicating      liquors,    forfeiture    of, 

14-509 
Judgment,  by  default,  see  supra.  De- 
fault. 
Confession,  bv,  appearance  to  con- 
fess, 14-802 
Appearance  of  defendant,  14-828 
Bes   judicata  operation   as   to   per- 
sons  not    appearing,   23-68 
Jurisdiction,    as    conferring,      14-444; 
17-678;    17-702 
Appellate   court,  in,  11-63 
Non-resident,   of,   17-702 
Special  appearance,  16-682 
Upon    constructive    service,    23- 
528 
Objections   to   jurisdiction,   appear- 
ance to  make,  15-184;  18-262 
Striking    out    appearance,   jurisdic- 
tion  after,   17-677 
Jury,  waiver  by  non-appearance,  16- 

927-934 
Justice's  courts,  in,  18-84 
Landlord    and    tenant,    dispossessory 

proceedings,   18-564,  597 
Motion,  by,  15-185 

In    injunction,    13-118 
Municipal   corporations,   by,   20-101 
Neglect,  excusable  neglect,  15-173 
Nil  dicct,  judgment,  after,  14-856 
Non-resident,   in   injunction,   12-1016 
As  waiver   of   objections  to   juris- 
diction,   17-702 
Notice,    right    to,    where    no    appear- 
ance, 13-425;  15-140,  224,  227 
On   motion,  20-35 
Partnership,  actions  "by  and  against, 

21-71 
Preliminary    examination,    on,   21-501 
Pref=umptions   as   to,   15-428 
Process,    as    waiver    of,    13-603;    17- 
679,    702.      See    supra.    Jurisdic- 
tion. 
Defects  in   process,   17-702 
Effect     of     acknowledging   service, 
23-563 
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APPEARANCES,  contd. 
Process,  contd. 

Kecitals      in      publication      notice, 
23-554 
Quo  warranto,  in,  22-72 
Recitals   as   to,    amending,   15-125 
Sequestration  to  compel,  23-491 
State,    in    actions    by    and    against, 

24-73 
St'pulation  for,  21-503 
Time    for,    designating      in.    process, 

21-726 
Transcript,   shovrn   on,   18-125 
Unauthorized,    vacating   for,    15-161 
Equitable    relief    from      judgment 
where.   15-283,   298 
Waiver,  as,   2-311,  530;   11-73 
Appeal,   lS-272 

Affidavits  for,  18-210 
Notice    of,    18-226 
Errors     in     remanding     cause,     19- 

310 
Guardian  and  ward,  defects  in  ap- 
plication   for   guardian,   12-16 
Injunction,    13-153 
Bond,  of,  13-171 
Of    notice    in,    1^-151 
Judgment,    of    grounds    for   vacat- 
ing,  15-184 
Jurisdiction,   objections  to,   see  su- 
pra. Jurisdiction. 
Jury,  of,   16-927,  934 
Landlord  and  tenant,  dispossessory 

proceedings,   18-564,   597 
Motion,   of   notice    of,    15-140,   224 

227 
Notice,   15-140,   224,   227 
Of    process,    23-167 
Process,    13-603;     17-679,    702;    21 
688 
Defects  in,  21-72;  21-719 
Objections   to-,  21-7G9,   776 
Return    of    process,   of,    23-99;    23- 

110 
Revivor,  of  improper,  23-162 
Special    appearance,    17-703 
APPELLATE    COT^RTS,    see    Appeals; 
Courtg;   Jurisdiction;    Writ  of  Er- 
ror. 
APPLICATION,     see      Motions;    Peti- 
tions. 
APPRAISEMENT,   see  Decedents'   Es- 
tates. 
Amendment   of,   11-518 
Appointment   of  appraisers,  on  claiui 

of    exemption,    11-515 
Attachment,    of    property    seized,    3- 

529-532 
Conclusiveness    of.    on    claim    of    ex- 
emption,  11-519 
Distress,  of  goods  distrained,   18-532 


APPRAISEMENT,  contd. 

Execution   sale,   of   property,    16-173 
Appraisers    as    purchasers,    16-194 
On  irregularities  in,  16-213 
Sufficiency  of  appraisement,  16-175 
Who  may  be  appraisers,  16-174 
Forthcoming      bonds,      to      ascertain 

amount  of,  16-136 
Homesteads,   11-300,   324 
Application    for,    11-354 
Appointment  of  appraisers,  11-356 

391,  515 
Approving       report    of    appraisers, 

11-363 
At  instance  of  credil'^r.  11-347,  352 
Notice   of,   11-515 
Objections   to,   11-358 
Reappraisement,  11-368 
Return    of    appraisers,     exceptions 

to,    11-366 
Signing,    11-518 

Time  and  place  of  filing,  11-515 
A'acating,    11-519 
Verification    of,   11-518 
Viewing  premises,  11-359 
Improvements,  of,  by  commissioners, 

18-683 
Infants,  of  property,   12-824 
Insolvent's    property,    of,    13-660 
Judicial   sales,    16-728,   733,   734 
Appraisers,  as  purchasers,  16-773 
Conclusiveness,    16-737 
Confirmation,    as    affecting,    16-795 
Notice  of,  16-735 
Objections   to,    16-737 
Procedure    on,    16-735 
Partnership  property,  of,  21-95 
By  surviving  partner,  21-101 
Return,  of  appraisers,  16-736 

Second  appraisement,   16-738 
View   by   appraisers,    16-735 
APPRENTICES— Consult     analysis     of 

this    article,   2-567 
ARBITRATION— Consult     analysis     of 
this   article,    2-588 
Abatement,    submission    ground    for, 

1-30 
Agreed    case    distinguished,    1-735 
Agreement   to   arbitrate,   as   defense, 

18-40 
Appeals,  2-183 
Attorneys,    authority    to    submit,    3- 

856 
Award,    judgment    on,    14-913 

Review   of   iudgment   on,   18-188. 
310,  666 
Bond,   to   perform,   suit   on,    13-174 
Boundaries,    review    of    award,    18- 

666 
Collateral  attack  on,  15-399 
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ARBITRATION,   contd. 

lUiiMiiii:    iMii\tract    provitliiig    for,    "■ 

719 
Case  or  question  certified,  ou  awanl, 

4-719 
Collateral   attack,    on    proceedings  of 

arbitration    boards,    15-;5!)t),    399 
Condition     precedent     to    action,    by 

agreement,  24-331 
Costs,   power  to   award,  5-915 
Debt,  to   recover  award,  6-477 
Decedents'  estates,  of  claim,  6-540 
Distinguished    from   reference,   22-515 
Eminent    domain,    8-317 
Fence   viewers,   award    of,    18-672 
Guardian  ad  litem  cannot  submit  to, 

10-759 
Insurance   loss,   14-50 

Stipulations,   in   policy,   14-6 
Jury,    waiver    by    submission    to    ar- 
"bitration,   16-938 
Jurors,    as    arbitrators,    17-342 
Mandamus    against    arbitrators,     19- 

219 
Ees  judicata,   decisions   of  boards  of 

•arbitration  as,  23-14,  34 
Subpoena,  24-276 
View,   25-1110 

Workmen's      compensation      proceed- 
ings, in,  26-546 

ARCHITBCTS      AND      BUILDERS— 

Consult   analysis   of   this   article,  2- 
675.  See  Liens;   Mechanics'  Liens; 
Municipal  Corporations. 
Building  covenant,   restraining  viola- 
tion,  13-179 
Counterclaim,    based     on    architect's 

negligence,  23-636 
Execution,   on   building   material,   15- 

841 
Garnishment,   not   before   due,   excep- 
tions,  10-421 
Patents,  unauthorized  use  of  by  con- 
tractor, 21-190 
Recoupment,    in    actions    on    building 

contracts,   23-672 
Surety  on  contractor's  bond,  actions 
against,  21-578,  579 
ARCr^rEXTATIVE  PT.EADTNGS,  see 

Certainty  in  Pleading. 
ARGUMENTS  — Consult     analysis     of 
tliis    article,    2-722      See      Opening 
and  Closing. 
Abortion,    1-114 
Amendment    during    or    after,    1-880, 

■   917 
Amicus   curiae,   bv,   1-937 
Apfjeals,  2-401,  402;   11-79;   18-335 

As  part   of  record   on,   23-130 
Bastardy  proceedings,  4-73 


ARGUMENTS,  coutd. 

Hills  of  exc('i)tions,  objectionable  T6^ 

marks,  4-319 
Briefs,  must  be  clear  and  definite,  4-. 

584 
Commerce  commission,  before,  14-268 
Commerce   court,   6-170 
Continuances,     to    prepare    for,     13- 

258 
Denial  of,  new  trial  for,  20-470 
Equity,  on  demurrer,  8-482 
On  hearing,  11-29 
Submission    of    cause    "without,    11- 
30 
Error,  assigning,  remarks  of  counsel, 
8-586 
Not  argued,  waived,  8-639 
Evidence,      correcting     misstatement 

of,  13-850 
Gaming,   criminal  trial,   10-363 
Insanity,   on   question   of,   13-625 

Inquest,   on,    13-465 
Instructions,     argumentative,    13-797, 
809,   836,    843,   854,   875 
Law  of  the  case,  as  to  matters  not 
argued,   18-792 
Jury,  duty  to  listen  to,  17-508 
Excluding  during,  17-454,  461 
On  challenge,  17-110,  154,  180 
Laches,   urging  on,   18-439 

In   accounting,   1-295 
Libel,   prosecution  for,   18-971 
Motion   to   quash  indictment,  on,  12- 

637 
Nonsuit,   for,   17-456 
On  motions,   20-40 
Opening,  and  closing,  20-794 

Scope  of  opening,  20-805 
Questions  by  judge,  during,  13-850 
Kape,  in  prosecution  for,  22-305 
Reference,  on,  22-563 
Remand,  on  trial  after,  19-343 
Statute    of    limitations,    interposing 

by,  18-1038 
Triers,   before,   of   challenges,   17-154 
Verdict,    for    direction    of,    17-456 
Writ   of   inquiry   on,   13-427 
ARMY  AND   NAVY,  sec  Courts  Mar- 
tial;   Martial    Law;      Navy     and 
Army;    Pensions  and  Bounties. 
ARRAIGNMENT     AND     PLEA— Con- 
sult analysis  of  this  article,  2-857. 
See  Indictment    and    Information; 
Insane   Persons;   Jeopardy;     Pard- 
on;    Pleas;     Sentence    and    Judg- 
ment. 
Abatement,   plea    of    may    be   at   ar- 
raignment,  1-57 
.Strictness  as  to  form,  1-41 
Abortion,  1-113 
Accessory  witli  principal,  1-151 
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ARRAIGNMENT   AND    PLEA,    contd. 
Amendment,    before    or    at    time    of, 

2-548 
Animals,   injuring,   motion  to   quasli, 

1-974 
Another    indictment    pending,    1-999 
Arrest  of  judgment,  for  want   of,   2- 

993 
Change    of    venue,     second    arraign- 
ment, 4-999 
Copy    of    indictment,    delivery,     24- 

'1029 
Court  commissioners,  power  to  accept 

plea,   16-705 
Courts   martial,   6-115 
Cruelty    to    animals,    former    convic- 
tion,  6-315 
Demurrer,    on    arraignment,    12-653 
Due  process   of  law,  plea  necessary, 

7-920 
Former    acquittal,      adultery,      1-612 
Grand   jurv,   objection   to   after  plea, 

10-63o",  641 
Guilty,  of,  ascertaining  the  degree  of 
murder   on,   11-688 
Challenge,  as  waiver  of,  17-118 
Judgment  on  as  evidence  of  guilt, 
23-32 
Judge,    authority  -where    disqualified, 

16-692 
Jury,  on  failure  to  plead,  16-872 
Demanding  jury  list,  on  waiver  of, 

16-1008 
Discharge  of,  for  want  of  arraign- 
ment,   17-614 
Peremptory  challenges,  as  affected 
by    pl'ea,    17-207 
Libel,   in,   18-969 

Motion   to   quash   indictment,  before 
or   at    time    of    arraignment,    12- 
634 
New  trial  for  failure  to  arraign,  20- 

Not  guilty,  issues  on,  13-861 
Insanity,    shown    under,    13-622 

Not   part  of  trial,   24-1012 

Objections     and   exceptions,  on,   14- 
380 

Ordinance,    on    complaint    for    viola- 
tion of,  20-221 

Pardon,  20-838 

Plea  of  {fuilty,  as  to  part  of  stolen 
goods,  22-446 

Preliminary    examination,    picas     on, 
21-496,   501 

Retting  aside    arraignment,   insanity, 
of   accused,   13-548 

Substituted     indictment,     second     ar- 
raignment On,   12-16G 

Waivr-r,    by    plea,    21-523 
Demanding  jury  list  on,  16-lOOS 


ABREST,  see  Due  Process  of  Law; 
Extradition;  False  Imprisonment; 
Habeas  Corpus;  Malicious  Prose- 
cution; Privilege;  Process;  Recog- 
nizances and  Bail;  Sheriffs,  Con- 
stables, and  Marshals;  Warrants. 
Alleging    in    indictment    for    escape, 

21-602 
For    contempt,    19-290 
Martial   law,   in   times   of,   19-410 
Order    for,    by    judge    out    of    court, 

16-620 
Persons    illegally      brought    >  within 

jurisdiction,  21-621,  625 
Posse    comitatus,    to    aid*   sheriff,    23- 

839 
Privilege,   from   arrest,   21-621 
Probate      decisions,    to    enforce,    21- 

664 
Rescue,     of     person     under      arrest, 

23-1 
Resistance  to,  20-720 
Reversal,   rearrest   after,   19-363 
Taxes,    to    compel    payment    of,    24- 

674 
United   States,  for  offenses   against, 
21-525  *  ' 

Warrant,  without,  8-927 

Defective,    on,    effect    on    informa- 
tion,   12-613 
Mandamus    to      compel      issuance, 
19-215 
ARREST    IN    CIVIL    CASES— Consult 
analysis  of  this  article,  2-922.     See 
Judgments    and   Decrees,   Enforce- 
ment of;   Recognizances  and  Bail. 
Admiralty",  bail,  1-50S 
Process,   1-490 

How  executed,  1-495 
Affidavits    for,    12-897 
Appeals,    2-175 

Attorneys,  privilege,  when,  3-851 
Bail,   admission   to,    22-457 

.Tustification    of    sureties    on    bond, 
18-400 
Banla-uptcy,   of  bankrupt,  3-987,   990 
Contempt,  as  imprisonment  for  debt, 

5-421 
TTomicide    committed    during,      ques- 
tions of  law  and  fact,  11-651 
Indian,   of,   13-603 
Indictment,  illegal  arrest  of  accused 

as   affecting,   12-90 
Information  filed  before,  12-119 
Insane   persons,   13-603 
Judfjment,  to  enforce,  ■^^oo,  Judgments 
and    Decrees,     Enforcement    of, 
Time    to    r.Midor,    19-99 
Order   for,   21-709 
Partners,  of,  21-17 
For  failure   to  account,   21-31 
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ARREST    IN   CIVIL    CASES,    coutd. 
rioailing,  by  arrostoil  jiarty,  1S-3G 
Privilojic,  from  arrest,  21-621 
€!tatuto  of  limitations,  ns  pround  for 
vacating  order  of  arrest,  lS-1014 
Supplementary    proceedings,    in,    24- 
559 
AIIREST      OF      JUDGMENT— Consult 
analysis  of  this  article,  2-979 
After  overruling  demurrer,  G-994 
Alienage  of   grand  juror,  1-S06 
Appeals,    assignment    of    error,   8-626 
Mere  ^irregularities,  10-044 
Motions   for    not    of   record    on,    2- 

339,   341;    23-130 
Reasons    for    motion    in    record,    2- 
360 
Attachment,  defects  in  affidavit,  18- 

513 
Case   or   question   certified,  R.   I.,   4 

748 
Complaint     incorrectly     entitled,     12- 

736 
Criminal    cases,    in,    for    substantial 

,  defects,    12-698 
Election    of    offenses,   for   failure    to 

require,  12-685 
Embezzlement,     for     substantial     de- 
fects,  8-250 
Error,   assignment    of,   on   motion,   8- 

626 
Intoxicating  liquors,  14-395 
Judge,    for    disqualification      of,    16- 

681 
Jury,   as   affecting  peremptory  chal- 
lenges,   17-235 
Drawing,   irregularities   in,    16-976; 

17-98 
Jurors  disqualified,  17-275 
^fisconduct  of,  17-528 
Larcenv,  failure  to  allege  ownership, 

18-758 
Libel   and   slander,   in,   18-909 
Misjoinder   of  counts   as  ground  for, 

23-818 
Name   of   accused,   for    alteration    as 

to,  in   indictment.  12-321 
New  indictment   on,   12-150 
Replevin,   in,    14-740 
Statute       of    limitations,   raising   by 

motion  in.  18-1044 
Trespass,  in,   14-743 

Criminal   case,   25-617 
Variance,  -for,    25-693 

Of    pleading      from       process,    23- 
545 
AESON — Consult    analvsis    of   this    ar- 


12-576 

to    understand    term, 


tide,   3-1. 
cedure. 


See  also  Criminal  Pro- 


ARSON,  coutd. 
Indictment  for. 
Jurors,    ability 
17-2S3 
Disqualified,   for   interest,   17-341 
Jury      commissioner,    as    prosecuting 

witness,  16-957 
Libel    and    slander,   for   imputing  ar- 
son, 18-903,  949 
ASSAULT    AND     BATTERY— Consult 
ati.-ilysis    of    this    article,    3-31.    See 
Master    and    Servant;    Parent    and 
Child;    Trespass.   See  also   Criminal 
Procedure. 
Admiralty,   not   in    rem,   1-417 
Affray,  when  included  in,   1-730 
Aggravated  assault,   12-576 
Attachment,  as  grounds  for,  3-366 
Averments    of,    in    homicide,    11-598 
Case,  the  action  on  the,  4-627 
Counterclaims,     right     to     interpose, 

23-620 
False   imprisonment,   may  include,   8- 

920 
Felonious  assault,  12-576 
Inadequate    verdict,    new    trial    for, 

20-54S 
Indictment   or   information,   constitu- 
tional  necessity  for,  17-77 
In   county  court,  12-89n 
Instructions,  defining,  13-821 
Intoxicated    person,    by,    action    for, 

14-475 
Joinder    with    other    offenses,    12-675 
Judgment,    res    judicata      operation, 

23-29,    34 
Opening  and  closing,  20-802 
Passenger,  on,  action  for,  21-129 
Ejection   for  train,   21-153 
How  pleaded,   21-135,   144 
Rescue,   in   attempting,   23-2 
Riot,  alleging  assault  in,  23-188,  189 
Survival   of   cause   of   action,   24-616, 

619 
Upon  wife,  actions  for,  11-722 
Variance,   as   to    time,   25-575 

Criminal   cases,'  25-610 
With   deadly  weapon,  12-577;   26-153. 

See  Weapons. 
With   intent,  to  l<ill,  11-592;  .12-577 
To    ravish,    12-581 
To  rob,  12-582;   23-199 
ARPERRlNrEXTS,    see    Special    Assess- 
ments;   Taxation. 
ASSTGXEE,  ACTION  BY,  see  Assign- 
ments; Parties. 
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ASSIGNMENT  FOR  THE  BENEFIT 
OF  CREDITORS — Consult  analysis 
of  this  article,  3-47.  See  Bankrupt- 
cy Proceedings;  Composition  With 
Creditors;  Creditors'  Suits;  Fraud- 
ulent Conveyances;  Insolvency; 
Judgments  and  Decrees,  Enforce- 
ment of;  Receivers. 
Appeals,    by    assignee,  ■  18-189 

Bond  on,   18-235 
Attachment,  Tvhere  fraudulent  intent, 
3-392 
Dissolved  by,  3-809 
Intervention    by    assignee,   3-658 
Priorities,   3-629 
Vacating,  by  assignee,  3-765 
By  assignor,   3-766 
Creditors'    suits,    parties,    6-200 
Cross-demands,    against   assignee,    23- 

744 
Against  assigned  claims,  23-741,   742 
Counterclaims,    23-642,    682 

Off-set    of    assigned      claims      by 

garnishees,    23-765 
Reconvention,   23-680 
Fraudulent    conveyances,    action     to 
set  aside,  10-115 
Allegations  by  assignee,  10-172 
Garnishment  of  assignee,  10-45fj 
Homestead,  of,  see  Allotment. 
Insolvency,   13-656 

Removal  of  assignee,  13-658 
Sale    of   property    by,    13-659 
Judicial   proceedings,    a,    16-647 
Mandamus    in    assignment      proceed- 
ings,  19-219 
Partner,    assignee    as   party,    21-65 
Sale,  by  assignee,  a  judicial  sale,  16- 
716 
Amount    to    be    sold,    16-767 
Statute      of      limitations,      pleading 
against   creditors,    1S-1028 
ASSIGNMENT    OF    ERRORS,    see   Er- 
rors, Assignment  of. 
ASSIGNMENTS — Consult    analysis    of 
this  artifle,  3-84.  See  Parties;  Sur- 
vival; Vendor  and  Purcha-ser. 
Accounts  Vjy   assignee,   1-2S1 
Admiralty,  assignees  as  parties,  1-430 
Agricultural   lien,   of,   attachment  by 

assignee,    18-645 
Appeal  bonds,  action  on,  2-91 
Appeals,    a.ssignees    as   parties,    2-227 
Assignability,   as   a   test   of   survival 

of   cause    of   action,   24-503 
Assignee    of   judgment      creditor      ns 
plaintiff    in    creditors'    suit,    24- 
210 
Assignment    for   creditors,   3-49 
Assumpsit,  proving  under  general   is 
sue,  3-188 

«  J 


ASSIGNMENTS,   contd. 

Attachment,  in  favor  of  assignee,  3« 
259,   364 
Of  bonds' for,  3-447 
Of   interest   of   assignor,   3-13 
Priorities,    3-627 
Bankruptcy,  in,  see  Bankruptcy  Pro- 
ceedings. 
Proof  of  claim,  3-901,  902 
Bills    and    notes,   parties    in   actions, 
4-234 
Allegations,  4-263,   267 
By   delivery,   assignor   party,   4-242 
Bills    of    review,       assignee      cannot 

maintain,  4-431 
Choses    in    action,    of,    .assignee    as 

party  to  injunction,  13-32 
Claims,  allowance  by  assignee,  13-668 
Collateral    attack,    by    assignees,    15- 

414 
Corporation,    of    judgment    by,    5-669 
Assignee   of  subscription  may  sue, 

5-687 
Stockholders'    suits,    by   whom,    5- 
709 
Costs,    action    in    name    of    assignor, 

5-816 
Covenants    against,      forfeiture      for 

breach    of,    18-561 
Creditors'    suits,    by    assignee,    6-188 

Of    property    to    receivers,    6-234 
Crops,  of,  action  by  assignee,  18-461 
Decedents'    estates,    of   claims,    6-529 
Distress,    against    assignee,    18-526 
Execution,   by   assignee,    15-766 
Exemption  claim,  assertion   of  by  as- 
signee, 11-479 
Federal    jurisdiction,    effect    on,    25- 

326 
Forcible    entry    and      detainer,      as- 
signees as  parties,  8-1099 
Fraudulent        conveyances,        setting 

a.^de  by  assignee,  10-117 
Freight   carriers,   assignee   of   bill   of 

lading   as   partv,    j 0-237 
Garnishment,    in    effect,    10-502-506 
Priorities,    10-516 
Subsequent   assignments,   10-518 
Ground    rents,   recovery  by  assignee, 

18-691 
Guaranty,    assignees    as    parties,    10- 
674 
Assignor   not   joined,   10-681 
Husband    asd    wife,    actions   between 

assicrnees   of,    11-713 
Indemnity      contract,    action    l)y    as- 
signee,  12-29 
Injunctions,    assignees  as   parties   to, 
13-12.  32 
Injunction  bonds,  action  by  assig- 
nee,   13-334,    33G 
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ASSIGNMENTS,   rontd. 

.Iiisiii;nu'0,  oontrai't   of,  14-22 

PleaiHiifj,   \4-55 
Interpleader,  parties  to,  14-196 
Intervention,   14-297 
Jiulginent,    asslornnient    of,    15-G97 
As    satisfaction    tliereof,    l(i-r)i59 
Execution,    on    assigned    judgment, 
ir)-749 
Assifineo's      control    of,    15-7S8, 
907 
Iniunction,      against      enforcement 

of,    13-33 
Parties,  on  appeal,   lS-323 
Paytnent,  after,   16-531 

To   partv    paying   judgment,    16- 
544' 
Ees    iudicata  as   against   assignee, 

23-58 
Set-off,  as  affecting,   16-567 
Trust,  in,  for   surety,  16-542 
Vacating,  by  assignee,  15-208 
Judgment    creditor,    cross      demands 

against    assignee,    15-350 
Judicial   sales,  purchase  by  assignee, 

16-815 
Jurisdiction,   as   divesting,   17-706 
Land   contract,   remedies  of   assignee 

of    vendor,   25-714 

Landlord    and    tenant,    dispossessory 

proceedings,    assignee    as    party, 

18-565 

Lease,  of,  question  for  jury,  18-498 

Lien,  enforcement  by  assignee,  IS- 

541,  552 
Eent,  action  for  after  assignment, 
18-472,  474 
Assignee,    recovery  by,   18-480 
Kecovery      from    assignee,    18- 
485 
Parties  to   action,   18-481 

Joinder  of   assignee,  18-486 
Pleading,  18-489 
Liens,  of,  18-541,  552,  994 

Upon   logs,   19-4 
Mortgage,  or,  assignees  as  joint  ten- 
ants, 14-741 
Negotiable     instruments,     of,     action 
t)y  assignee,  18-29 
Injunction,    assignee    as    party    to, 
13-12 
Partial,    splitting    action,    24-303 
Parties,  substitution   on,  21-30 
Partnership,    suits    bv    and    against, 
21-56 
Accounting,  assignee   as  party,   21- 
29 
By  assignee,  21-25 


ASSIGNMENTS,   contd. 
i'atonta,    of,    21-lSS 
Infringonient      suit     by     assignee, 

21187,  188,  191 
Jurisdiction   of    actions   respecting, 

2 1-1  S3 
Party  to  bill  to  review,  21-179 
Pleading    assignment,    21-193 
Remedy  for  "breach,  21-181 
Penalty    against    employer,    recovery 

by  assignee  of  employe,  19-566 
Principal    and    agent,    between,      of 

contract,  21-541 
Principal     and     surety,     action     by 
surety    against      principal's    as- 
signee,  21-592 
Pcformation,    suit   by      assignee,    22- 

615 
Removal   of   causes  after,   22-803 
Replevin  by  assignee,  22-893 
Res   judicata,   privity     between      as- 
signors   and    assignees,    23-83 
Revivor,  on   death   of  plaintiff  after 

assignment,  23-162 
Sales,  assignee  of  goods  as  party  to 
action    for    purchase    price,    23- 
245 
'Specific    performance,    after    assign- 
ment, 23-1037,  1042 
Allegations   as    to    assignment,    23- 
1049 
Transfer   pending   suit,   20-968 
Trespass,      action      by    assignee,    24- 

941 
Vendor's  Hen,   25-725 
Venue,  to  change,  25-897 
ASSISTANCE,    WRITS    OF  —  Consult 
analysis    of  this   article,   3-139.   See 
Judgments    and   Decrees,    Enforce- 
ment of. 
Decrees,  6-788 

Execution   sales,  as  purchaser's  rem- 
edy, 16-220 
Judgment,  as  remedy  to  enforce,  15- 

175 
Judicial  sales,   on,   16-827 
Parties,  wife  as  party,  homestead  in- 
volved, 11-342 
Quashing,   application    for,   as   collat- 
eral  attack,   15-384 
Tax  sale,  to  enforce,  24-706 
Vacation,   issuance   in,    16-632 
Vendor's  lien  foreclosure,  to  enforce, 
25-753 
ASSIZE,    for   injury    to    commons,    18- 
637 
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ASSOCIATIONS — Consult  analysis  of 
this  article.  3-158.  See  Benelcial 
AsBOCiations;  Joint  Stock  Com- 
panies; Labor  Unions;  Loan  As- 
sociations; Partnership;  Religious 
Societies. 

Accounts  of  building  and  loan  asso- 
ciations, 1-273 

Actions    against,    20-925 

Agricultural    societies,    18-640 

Appeal,    amendments    as    to    parties 
on,  18-324 

Capacity  to  sue,  18-413 

Certaintr  in   pleading,   names   of  in- 
dividuals, 4-840 

Charitable,   actions   against,  21-870 

Citizenship       as      affecting      federal 
jurisdiction,   25-325 

Conspiracy  by,   18-416 

Corporations   cannot   sue   as,  5-553 

Declaration    and   complaint,   in  name 
of   individuals,   6-G53 

Dissolution      proceedings    to    obtain, 
21-870 

Embezzlement,    allegation    of    owner- 
ship,  8-237 

Exhausting   remedy  in,   as   condition 
to   action,   24-327 
Pleading,   24-345 

Iniunctions,    against,    13-180 
Parties,    13-37 

Joint  stock  companiss,  14-730 

Jurors,  effect  of  membership  in,  17- 
298 

tabor  unions,  18-413 

Larceny    from,   alleging      ownership, 
18-752 

Loan    associations,     actions   by,    18- 
1098 
Actions    against,    18-1100 

Mandamus  against,  19-135,  180 
Operation  of  writ,   19-165 
To    enforce    member's    rights,    24- 
185,  186 

Mechanics'  liens,  on  property  of,  19- 
625 

Partiei^'by   representation,    20-949 

Religious      societies,      suits    by    and 
again.st,  22-702 

Res    judicata,    members    represented 
by  parties  concluded,  23-67 

Statute   of  limitations,  pleading  the, 
18-1020 

Trade-mark    or   trade    name,    suit    to 
enforce,   24-875 

Water  companies,  26-127 


ASSUMPSIT — Consult  analysis  of  this 
article,  3-166.  See  Joinder  of  Ac- 
tions; Money  Counts;  Several 
Counts;  Use  and  Occupation; 
V/ork  and  Labor.  See  also  Quan- 
tum Meruit;  Quantum  Valebant. 
Accord   and  satisfaction,  replication, 

1-188 
Accounts,  1-216 

Action   on   book,  1-233 
-Defense,  under  general  issue,  1-228 
Affidavit    of    defense,    necessity,    1- 
663 
Arbitration,   on  award,  2-646 
Attachment,   on  waiver   of    tort,     3- 

340 
Attorney,  against,  18-848,  854 

By  attorney   against   client,   18-817 
Bills  and  notes,  action,  4-227 
Bills  of  particulars,  4-385 
Choice   of  remedies,  or  account,  5-98 
Or  case,  5-116 
Or    covenant,    5-98 
Or  detinue,  7-474 
Or  replevin,  5-114 
Or  rescission,  5-116 
Or   trespass,   5-115 
Or    trover,   5-115 
Claim,   see   Statement   or     Affidavit 

of  Claim. 
Common  carrier,  against,  by  passen- 
ger, 21-153,   161 
Bv,  for  transportation  charges,  21- 
^116 
Contract  not   payable  in  money,  on, 

11-9.53 
Contribution,  action  for,  5-500 
Corporations,   action   against,   5-568 
Covenant,    on,   for    quiet    enjoyment, 

18-468 
Cropper,  by,  18-459 
Debt,  distinguished,   6-464 
Default,  proof  on,  14-896 
Denials,   general    issue,    7-63 

Release  under  general,  7-73 
Eminent    domain,    for    taking   under, 

8-349 
Factors,  against,  8-869 
Gaming,    recovery   from   stakeholder, 

1(5-324 
Gifts,    for   ineffectual,   10-602 
Guaranty,  when  proper,  10-672 
ITighways,   for   improvements  in,   11- 

126 
Indebitatus    assumpsit,    nil    debet   in 
declaration   in,   11-1013 
For   purchase   price  of   goods  sold, 

23-237,    249 
Goods   barfraincd    and    sold,    23-238 
Gonds    sold    and    delivered,    23-238 
Justice's   court,   in,   18-27 
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ASSUMPSIT,   cotttd. 

Indobitatus    assumpsit,    cotltd. 
Mom>y  lent,  for.  19-838 
Part  it's   to,   l^i)^)7 
Whero   an    express   contract   exists, 

11-9.^(1.  947 
Where  damages    liquidated,   11-957 
Indemnity   bond,   on,   12-29 
Injunction  bond,  on,  13-330 
Innkeepers,   against,   13-414 
Insurance  policy,  on,  14-13 
Internal    revenue,   to    recover,    14-129 
Joint  adventure,  between   parties  to, 

21-109 
Joint' tenants,   between,    14-736 
Judjiment,    on,    as    collateral    attack, 

15-386 
Justice's  court,  18-27 

Form    of   declaration,   18-31 
Justice    of    the    peace,    against,    18- 

389 
Justice's  judgment,    on,   18-148 
Land  contract,  action  by  vendee  for 

breach,   25-758,   812,'  821 
Leased    premises,   for   injury   to,    18- 

452 
Liens,  by  lienholder,  18-1014 
Liquor,    for   money   paid   for,    14-519 
Loan  association,  to  secure  loan  from, 

18-1100 
Master    and    servant,    for    discharge 

of  servant,   19-424 
For   services  rendered,    19-445,   44fj 
Mesne   profits,   for,   19-774 
Minerals    and    ores,   where   tortiously 

removed,  19-806 
Misjoinder     with     tort,     in     justice's 

court,  18-27 
Mistake,  for  money  paid  under,   19- 

834 
Money,  had  and  received,  19-842 
Lent,  19-838 
Paid,  for,  19-840 
Non-assumpsit,      plea      of,      11-1013, 

1016 
Partner,   by   surviving,   21-104 
Partners,  between,  21-7,  9 
Partnership,    to    revise      settlement, 

21-20 
Party    walls,    to    recover    for,    21-111 
Patents,   infringement   of,   21-184 
Penaltv,    for   failure    to    build    fence, 

18-673 
Principal    and    agent,    between,    21- 

532,  536 
Principal  and  surety,  against  surety, 

21-576 
Process,   for  abuse   of,  21-795 
Rent,  for,  18-473,  484 

Against   guarantor,    18-485 
Bestitution,   to   obtain,    19-359 


ASSUMPSIT,    cptitd. 

Howard,  to  recover.  23-185 

Koads,    for    damages      to    owner    of 

land,   21-613 
Sale   of   stock,    action    bv    purchaser 

for   breach,   24-182,    183 
Sales,    for   breach    of    by   buyer,   23- 
231 
For  purchase  price,  23-234 
Scire    facias    to    enforce    mechanic's 
lien,    assumpsit     in     nature,     19- 
616 
Sealed   contracts,   on,   11-951 
Set-oflf  in,  of  judgment,  10-570 
Set-off,   right   to   assert,   23-616 
Sheriffs  and   constabes,   against,  23- 

808 
Special   assessment,   for,   23-965 
Taxes,  for,  24-681 

To  recover,  14-140 
Tenants    in     common,    between,    24- 

748 
Toll   charges,   for,  21-614 
Tort,  where  waived,  21-184 
Trespassing      animals,     for     damage 

by,   24-987 
Use  and  occupation,  for,  18-472,  473, 
484;    25-505 
Declaration'  or  complaint,  18-487 
In  nature  of,  16-107 
Usury,  to  recover  usurious  payments, 

25-522 
Waiving  tort  in  case  of  abatement, 

24-610 
Work  and  labor,  for,  see  Work  and 
Labor. 
ASSUMPTION   OF  RISK,   see   Master 

and  Servant;  Negligence. 
ASYLUIMS,    see    Insane    Persons;     Re- 
formatories. 
ATTACHMENT — Consult     analysis     of 
this  article,  3-216.     See  Contempt; 
Forthcoming  Bonds;   Garnishment; 
HomeSiteads       and       Exemptions; 
Judgments   and    Decrees,    Enforce- 
ment  of;    Justices  of  the     Peace; 
Process;    Sequestration;    Undertak- 
ings ;    Witnesses. 
Abatement,  24-628 
Admiralty,  1-491 
Decree,  1-.548 

Foreign    attachment    not    in    rem, 
1-419 
Advances,   for,  by  landlord,   18-503 
Affidavit,    12-897;    18-48,   645,    19-619 
Agricultural    lien,    to    enforce,    18- 

644 
Amendment  of,  18-512 
Averments,    necessary,    18-510 
Defense,  foreign,   1-605 
Docket,  shown  on,  18-157 
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ATTACHMENT,   contd. 
Affidavit,  confd. 

Landlord's  attachment,   18-509 
Objections  to,  18-194,  513 
Partners,      in      action         by      and 

against,   21-50 
Signincr,   18-512 
Vacating  for  Tvant  of,  18-517 
Alias      process,      where      attachment 

available,  21-767 
Alien    enemy,    against    property    of, 

26-9 
Amount  due,  affidavit  as  to,  21-31 
Annulment    proceedings,    ia    aid    of, 

19-393 
Another  claim   pending,   1-998 
Appeal,   from   orders  on,  2-175 
Effect    of,    18-266 
Justice's    court,    from,    18-187 
Objections   available,   18-315 
Peliding,    2-329 
Appearance,    personal    in,    2-499 
Arbitration,  to   enforce   judgment,   2- 

644 
Arrest   in   civil   cases,  2-922 
Assignment  for  creditors,  of  property 
assigned,  3-51,  55 
Assignee's   remedy   against  unlaw- 
ful, 3-73 
Assignor's   remedy  against,  3-83 
Attorney,    against,    18-853 
Bond,  action   on,   18-521;    19-619.  See 
Bonds;      Principal    and    Surety; 
Summary      Proceedings;    Under- 
takings. 
By  state,  necessity  of  bond,  24-69 
Certiorari,    to    review,    18-366 
Motion  to  quash,  18-363 
•  Chambers,    power    of    judge    at,    re- 
specting,   16-619 
Choice    of    remedies,      or    detinue,    5- 
116 
Or    foreclosure,   '5-121 
Claims,  enforceable,   18-504 
Claims    not    duo,    15-424 
Cloud    on    title,    lion    of    attachment 

as,    21-997,    998 
Collateral   attack   on,  15-408 
Consolidation    of    actions,    effect    on 

attachment,  5-276 
Consul,   of,   for   refusal   to   obey   pro- 
cess,  21-626 
Contempt,    for,   in    injunction,    13-188 
Power   of  court   commissioners,   16- 
704 
Continuances,  in  attachment  suit,  18- 

55 
Corporations,   bv    nnd    against,   5-633, 
636 
Against  foreign,  5-740 
As   natural   persons,   5-576 


ATTACKMENT,   confd. 
Corporations,  contd. 

Dissolution     of,    eflEect    on    attach- 
ment, 26-441 
Costs,      personal    judgment    for,    18- 
520 
Guardian,      attachment      for    costs 
against,   12-802 
Counterclaims,  based   on   attachment, 
23-709 
For    attachment,    23-688 
Court    commissioners,    powers    as    to, 

16-705 
Custody  of   officer,   18-646 
Damages,   to    recover,   for  failure    to 

till  land,  18-505 
Default,  in,  14-868 

Pending  motion  to  dissolve,  14-878 
Demand,    prerequisite   to    attachment 

of  attorney  by  client,   18-855 
Dissolution,    grounds,    for    18-645 
Distrained   animals,   of,   24-987 
Divorce,    for    alimony,    7-834 
Elisors,   service   of  attachments     by, 

23-839 
Equity  of  redemption,  on,  15-884 
Escape,  for,   21-599 
Escrow,  on  property  in,  18-718 
Execution,    as    affecting,    15-784 
Attached  property,  on,  15-895 

Necessity   of   levy,   15-904 
Distinguished  from,  15-717 
On  general  judgment  in,  15-721 
Exemption,  as  defense  to  attachment, 
11-486 
Levy,  on   exempt  property,   18-516 
Time   to  assert,    11-492 
Fixtures,  of,  18-679 
Federal    courts,    conformity  to    state 

law,  25-497 
Foreign,   equitable   relief,   15-334 

.Turisdiction  over,  15-432;  17-684 
Forthcoming  bonds,  see  Forthcoming 

Bonds. 
Fraud,  wliorc  obligation  fraudulently 

incurred,  21-31 
Fraudulent  conveyances,  right   to   at- 
thck,   10-100 
Action  before  judgment,  10-131 
After   transfer   by    grantee,    15-883 
Exhausting  legal  remedies  by,  10- 
137 
Oarnishment,   in    attachment,    10-387, 

389 
Grounds,  21-49 

Agricultural    liens,    18-645 
Landlord's   attachment,    18-506 
Stating   in   affidavit,   18-511,  647 
Homestead,   n-3?,4 

Entry,   as   affected    bv   attnohmont 
iien,   11-319 
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ATTACHIVIENT,   coulJ. 
Homostoad,  could. 
Parties,    11-342 
Ilusbaiiil    and    wifo,    of    separate    es- 
tate,  1S-S27 
In    action    for    assessment    on    stock, 

24-170 
Injunction,  service  of  writ  on,  13-1S8 
In    rem    proceedings,    21-670 
Internal      revenue,      failure    to    obey 

summons,  14-1.'>4 
Interpleader,    in,    appeal      after,    18- 

2G7 
Intervf^ntion,   bv  attaching  creditors, 

14-301 
Intoxicating  liquors,  liquor  nuisance 

14-458 
Judge,     disqualifying     interest,     16- 

657 
Judgment,  landlord's  attachment,  18- 
520 
Collateral  attach  of,  15-408 
Disobedience  to,  14-458 
Execution   on,  15-807 
Ees  judicata  operation,  23-81 
Time   to   render,   18-99 
Vacating,  15-189 
Judicial  sales,  against  purchaser,  at, 

16-829 
Jurisdiction,   18-514 

Dissolution  as  affecting,  17-705 
How    obtained,    6-811,    14-868;    17- 

690 
Presumptions  as  to,  15-431;   17-664 
Jurors,    of,    effect    on    qualifications, 
17-301 
Examination  on,  17-26 
Failure   to   answer   venire,   16-1004 
Peremptory    challenges,    in   attach- 
ment, 17-210,  239 
Jurv,  in  attachment  proceedings,  16- 

905 
Justices    of   peace,   against,   18-378 

Sufficiency  of  pleading,  18-34 
Landlord   and   tenant,   by   lessor,    IB- 
SOS 
Assignee  of  lessor,  by,  18-508 
Claims   enforceable,   18-504 
Liens,  to  enforce,  18-550 

As  waiver   of  lien,   18-551 
Eent,  for,  18-505,  515 

Note,  on,  partly  for  rent,  18-505 
Levy  of  writ,   21-51 
Libel  and   slander,  in,   18-889 
Liens,    to    enforce,      13-412;      18-550, 
1006;  19-3 
For    wages,    enforcement      against 
attached   property,   19-443 
Logs,  of,  to  enforce  lien,   19-3 
Mandamus  in  respect  to,  19-217,  219 
Mechanic 's   liens,   to   enforce,    19-619 


ATTACHMENT,   coutd. 

Motion  to  comjiel  officer  to  levy,  23- 

:    845 
(inicor,  who  may  execute,  coroner,  23- 
8;?  7 

Elisor,  23-839 

Whose     incumbency   has   ceased, 
23-841 

On  property  in  receiver's  hands,  22- 
301 

On  stockholder's  statutory  liability, 
24-225 

On  stockholder's  unpaid  subscription 
liability,  24-208 

Partners,  in  action  by  and  against, 
21-4S 

Partnership,  in  actions  between  part- 
ners, 21-17 
In   suits   for   accounting,   21-30 
Lew  on   property  of,  21-48,  90 
AVrongful,    21-14,    16 

Pension   money,  of,  10-28 

Petition  for,  waiver  of  defects,  13- 
300 

Probate  decisions,  to   enforce,  21-604 

Process,   allegations   in   affidavit   for 
publication,   23-544 
Constructive    service,    23-527 

Property  in   custodia  legis,   see  Gar- 
nishment. 
In   admiralty,  1-495 

Province   of  judge  and  jury,  18-520 

Quashing,    21-51 

Appeal   from   order,   18-182 

Quasi  in  rem  proceeding,  17-689 

Railroads,  of  property  or  income,  22- 
159 

Release,  effect  on  court's  jurisdic- 
tion,  23-527 

Removal,     of    cause,    effect     of,    22i- 
802 
Of    property,    as    ground    for,    18- 
507 

Replevin,  for  property  attached,  21- 
61 
From  purchaser,  15-391 
Of    attached      property,    enjoining, 
13-14 

Res  judicata,  decisions  in  attach- 
ment, 23-34 

Revivor,    after   attachment,    23-155 

Sales,  recovery  of  goods  from  at- 
taching creditors  of  buyer,  23- 
226 

Seamen,  wages  of,  16-42 

Sequestration,    compared,    23-490 

Special,  for  rent  and  advances,  18- 
503 

Statute  of  limitations,  pleading  by 
subsequent    attacher,    18-1023 
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ATTACHMENT,  contd. 

Stockholder,   on   unpaid   subscription, 

24-202 
Subtenant,   against  crops  of,  18-511 
Taxes,    to    enforce    payment,    24-674 
Transcript,  contents  of,  18-279 
Trial  of,   on  intervention,  14-335 
Landlord's  attachment,  18-520 
Trust   interest,   25-98 
Vacating,      attachnieait      of    exempt 
property,  11-520 
Grounds  for,  16-648 
Landlord's  attachment,  18-517 
Partners,    against,    21-51 
Vacation,  power  of  judge  at,  respect- 
ing, 16-619 
Venditioni   exponas,   15-718 
Warrant    of,    signature   of    clerk    to, 

21-741 
Witness   of,   26-505 
Writ  of,  attachment  for  rent,  18-514 
Endorsements   on,   21-752 
Partners,  in  actions  by  and  against 

21-50 
Presumption  lost  writ  was   sealed, 

21-749 
To    enforce    mechanic's    liens,    19- 

620 
Vacating,  see  supra.  Vacating. 
Wrongful,  action  by  tenant   for,   18- 
521 
Action  by  partner,  21-14,  16 
>Set-off  in  action  for,  16-571 
ATTE:NrPTS,    see   Indictment   and   In- 
formation; and     specific     criminal 
law  titles. 
Conviction    of    attempt,    where    com- 
pleted offense  charged,  12-583 
To   commit   incest,   12-12 
Venue  of,  25-927 
ATTORNEY   GENERAL,   sec    Officers. 
ATTORNEYS— Consult  analysis  of  this 
article,     .''.-847.       ."^^ee     Arguments; 
Lawyer    and    Client;    Liens;    Neg- 
ligence;   Sub.stitution   of  Attorney. 
Abatement,  plea  of  by  attorney,  l-:?4 
Absence    of   at    trial,    as   ground    for 
equitable  relief,  15-316 
Jurisdiction,  as  affecting,  17-705 
Vacating,  judgment  for,   15-175 
Accounts,    1-273 

Actions  against,  by  client,  18-847 
Actions  by,  against  client,  18-816 
Accrual   of,    1SS38 
Counterrlaim    for    negligence,    23- 
636 
Admiralty,  fees  of  proctor  and  coun- 
sel, 1-571,  572,  570 
Admission   to  practice,  mandamus  to 
compel,  19-219 


ATTORNEYS,  contd. 

Affidavit   bv,  arrest  in  civil  cases,  2- 
929 
Attachment,   3-399,   400,   402;      18- 

509 
Continuances,    for,    18-58 
Counter-affidavits  bv,  15-227 
Distress,    for,    18-528 
Of   merits,   1-672,   675 
On   information   and   belief,   12-896 
To   transcript,   18-127 
Agreed  case,  both  may  sign,  1-755 
Alien  immigrant,  right  to  counsel,  11- 

903,  907,  909 
Amendment,  signature  by,  1-904,  905 
Information,    of,     by       prosecuting 
attorney,  12-555,  560 
Amicus  curiae,  need  not  be,  1-936 
Appeal,    orders    on    admission    of,    2- 
183 
Conduct  of  counsel,  no   exceptions 
below,  2-260 
Misconduct,  must  appear  in  rec- 
ord, 2-349 
Harmless  error,  when,  2-467 

Appearance,  2-517,   555;    6-347 
Act  constituting,   2-501,   552 
Authority  presumed,   2-556,   559 
Authority  where   questioned,   2-557 
By    attorney   general,    to    informa- 
tion,  12-710 
Entry  of,  2-553 
Equity,  in,  8-473,  475 
For  corporation,  5-631 
Record   should   show   name,  2-552 
Taking   part   in    proceedings,   2-599 
Collateral  attack,  as  ground  for, 
15-143 
Arbitration,  discretion  to  hear  coun- 
sel, 2-603 
Arguments,  by,  2-726,  856 

Comments   on   opposing,   2-755 
Criticism  of  opinion,  2-726 
Incidental      remarks      not      admis- 
sions, 2-7.32 
In    criminal    cases,   by  prosecuting, 
2-769,   762;   8-243 
Defendant '^s    eounsel    on    failure 
of   accused    to  testify,   2-785 
Motives   aseribod    on    evidence   not 

misconduct,  2-753 
Number  heard.  2-735 
Presence  of  opposing  counsel,  2-745 
Shedding  tears,  2-808 
Unauthorized,  ]5-1S5 

Action    to   review   judgment,   15- 

359 
Equitable   relief  from   judgment, 
15-283,   298 
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ATTORNEYS,  coiitd. 
Argumouts,    coiitd. 
Unauthorized,  coittd. 

Vacating  or  setting  aside,  2-564; 
15-161 
By  motion,  15-202 
Whore  witness,  2-729 
Arraignment  and  plea,  iu  absence  of 
oounsel,  2-S69 
Entry  of  jdoa,  2-SS3 
Plea  of  guilty,  2-S92 
Plea  of  not  guilty,  2-908 
Attachment,  ailidayit  by,  3-399,  400, 
402;    18-509 
Bond  by  in  name  of  f)rincipal,  3-447 
'Signature  by  attorney,  3-455 
Attorney  general,  see  Officers. 
Authority  of,  power  of  court  commis- 
sioner to  question,  lG-705 
Presence  of  accused,  to  waive,  24- 
1058 
Bills  and  answers,  signature  by  coun- 
sel, 4-146 
Bills  and   notes,  allegation   of  attor- 
ney's  fees,   4-256 
Bills  of  exceptions,  signature,  4-323 
Bills  of  review,  signature  by  counsel, 
4-449 
Party  bound  b.y   answer  of    coun- 
sel, 4-453 
Champerty,  contingent  fee,  when,  4- 
■  963* 

Payment  of  costs,  4-964 
Commerce  court,  5-170 
Contempt,  in,  for  failure  to  pay  over 
moneys  of  client,  18-S53 
Injunction,   violation   of,   13-292 
Continuance,  for  absence,  5-444,  446; 
21-503 
Death  or  disability,  5-446 
Time   to   prepare,   5-468 
Costs,   liability   for,   5-817 

Action  begun  without  authority,  5- 

813 
Fees  of  as  costs,   see  infra.  Fees. 
Lien  on  for  services,  5-906 
Power  to  confess,  18-113 
"Witness  fees,  right  to,  5-951 
Counterclaim   in   action  for  services; 

negligence,  23-636 
Courts   martial,   right   to   counsel,    6 

115 
Cross-bill,    service    of    process    on,    6 

288 
Customs   duties,    appearance   on    ap 

peals,   6-347 
Declaration  and  complaint,  signature 

6-719 
Default,  by  dishonest  act   of,   relief 
6-S28 
Vacating,  for  neglect  of,  15-218 


ATTORNEYS,   could. 

Demurrer,   interposed   in    disbarment, 

6-857 
Deposition,   notice   by,   7-287 
Signing,   7-2S4 
Notice  to,  7-2S9 

J'rescnce  at   examination,  7-303 
Disbariiiout,  jury  in,  16-904 

Collateral    proceedings,   as,   15-393 
Conviction   of   felony   as   evidence, 

23-32 
Judge,  disqualifying  interest  of,  16- 

658 
Mandamus   by   disbarred   attorney, 

19-219 
Stay  on  appeal,  24-487 
Discovery,    not    of    privileged    com- 
munications, 7-534 
Affidavit  for  examination  of  party 
by,  7-567 
Dismissal,    discontinuance    and    non- 
suit, retraxit  not  entered  by,  7- 
653 
Neglect  to  prosecute,  7-678 
Power  to  dismiss,  7-654 
Distress,   affidavit    for,    18-528 
Dower,  demand,  7-865 
Essoign,  not  by,  7-863 
Estoppel,  to  sue  on  claims  previously 

defended  by  him,  10-105 
Execution,  control  of,  15-907 
Name  indorsed  on,  15-817 
Purchaser,  as,  at  sale,  16-194,  577 
Eight  to  have  issued,  15-747 
Exemption,  assertion   of,  11-481 
Leg,'=sl  services,  claim  for,  16-116 
Libv^ry  and    furniture,   16-65 
Money  in  hands  of,  16-26 
False  imprisonment,  not  liable  when, 

8-954 
Fees  of,  as  costs,  5-931;   13-621;  21- 
122 

In   injunction,   13-209 
On  appeal,  5-1008 
Patent   infringement,   21-211 
Prior  to  ofPer  of  judgment,  5-868 
Actions  for  injuries,  to  animals  on 
track   or  right   of  way,   22-275 
From   railroad   fires,   22-291 
Actions   for   discharge   of    servant, 

19-441 
Anti-trust  law,  actions  for  breach 

of,    1-9-849 
Appeal,  on,  16-860,     18-339 
Collateral   attack,  of  order,  15-401 
Commerce  court,  suits  on  orders  of, 

14-278 
Contract  for,  what  law  governs,  22- 

726 
Damages,   as,   13-345,  382 
Insanity  proceedings,  13-493 
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ATTORNEYS,   coufd. 
Fees    of,    contd. 

Divorce,   in   action   for,   7-817 
Exemption   of,  16-40 
In  actions  for  wages,  19-456 
Injunction,  as  damages  in,  13-345 
Bond,  in  action,  13-326 
'Costs  in,  as,  13-209 
In  receivership,   22-396 
Insanity,  in,   13-493 
Insolvency   proceedings,    13-692 
Insurance,    14-55 

Actions  for,   14-102 
Judge,  in  chambers,  allowance  by, 

16-614 
Judgment    for,   by    confession,    14- 
812,    835 
Collateral  attack  of,  15-401 
Default  judgment  for,  14-888,  907 
Vacating,   15-196 
Fees   on,   15-245 
Mandamus  to  compel  payment   of, 

19-219 
Miastcr  and  servant,  actions  against 

master  for  penalty,   19-568 
Mortgage    foreclosure    proceedings, 

19-1052 
Partition,  in  suit  for,  20-1066 
Penalties,   actions  for,   14-473 
Province  of  judge  and  jury,  13-349 
Reasonableness,   for   court,   21-849 
Separation    agreement,    in    actions 

on,  11-824 
Slander  of  title,  18-962 
Surety,  recovery  of  fees  by,  21-595, 

597 
Vendor's  lien   foreclosure   suit,  25- 

747 
Warrant    of     attorney     to    confess 
judgment,  provided  for  in,  14- 
820 
Fraud  by,  equitable  relief,  15-335 
Garnishment,  liable  to,  10-407   . 

Answer   by,   10-535 
Grand     jury,     prosecuting     attorney 
present  when,  10-651 
Advice  of  prosecuting  attorney,  10- 
654 
Guardian    ad    litem,    required    to    bo 
where,  10-740 
Power  to  employ,  10-761 
Heirship   proceedings,   appointing   at- 
torney  in,   12-923 
Illness    of,    as    ground    for   vacating, 

15-176,  181 
Discharge  of  jury  where,  17-618 
Information    and    belief,     allegations 

on,  by  attorney,   12-90(1 
Injunction,  as  parties  to,  15-33 

Bond,  by  attorney,   13-165 
Injuries  to,  pleading,  13-377 


ATTORNEYS,   contd. 

Insane    persons,    appearance    for,    13- 
593 
Claim  against,  13-569 
Traverse   by,   in   insanity   proceed- 
ings,   13-478 
Instructions,    additional,    presence    of 

attorney   when   given,    13-978 
Interpleader,  by,  14-174,  197 
Intervention,  by  attorney,  14-298 

For  intervenor,  14-321 
Intoxicating    liquors,    abatement      of 
liquor  nuisance,   14-460 
Furnishing  to  jury,  17-523 
Judge,  as  former  counsel,  16-662,  669 
Relationship  to,  16-662 
Statements  to,  as  instructions,  13- 
849 
Judgnfent,    authority    to    satisfy,    16- 
546,  584 
Confession  of  judgment,  for  attor- 
ney's fees,  14-812,   835 
By  one  not  admitted  to  practice, 
14-838 
Consent  judgments  by,  14-915 
Vacating,     where     unauthorized, 
14-924 
Default  ji»dgment,  for  fees,  14-888. 

907 
Payment,  to  attorney,  1©-531 
Tender  of  pavment  to,  16-557 
Release  of,  16-579 
Relief  from,  acts  of  attorney  just- 
ifying,  15-338 
Judgment  roll,  made  by,  14-747 
Judicial  sales,  as  purchasers  at,   16- 

772,  815 
Jurisdiction,  absence   of  attorney  as 

affecting,  17-705 
Jurors,  attorneys  as,  17-295 

Drawing  of  panel,  participation  in, 

16-973 
Jury,  waiver  of,  in  criminal  cases, 

'  16-945 
Misconduct  toward,  17-494 
Association   with,   17-515 
Giving  benefits  to,  17-503 
Liquor,   furnishing  to,   17-523 
Prosecuting  attorney,  as  juror,  17- 
339 
Juvenile,   counsel   appointed   for,   12- 

872 
Laches   of,   imputed   to   party,   15-311 
Lien,  enforcement  of,  18-821 

Compromise   and   settlement,  as  af- 
fecting, 18-822 
Exemption,    superior    to    claim    of, 

16-119 
Judgment  on,  16-561 
Set-off"   of   judgment,  as   affecting, 
16-566 
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ATTORNEYS,   coittd. 

Misoondiu  t,  ;is  ixnniiul  for  now  trial, 
see  New  Trial. 
Argunioiit     as,     soo     supra,     Aryu- 

lucnts. 
Diirin>r  trial,  24-1090 
Toward    .inry,    soo   supra,   Jury. 
Vaoatiny  judgment  for,  15-177 
^risfalvo    of,   vacating   judgpnent   for, 
lG-169 
Judicial    sales,    vacating    for,    10- 
Sll 
Negligence,    vacating   judgment    for, 
15-177 
Defense  prevented  by,   15-320 
Imputed   to  client,   18-119 
Notice  to,  see  Notice. 
Offer  of  judgment   by,  5-S59 
Parties,   see   Parties. 
Presence,  at  trial,  right  to,  24-1  OGl 
At  argument,  see  supra,  Arguments. 
At  arraignment,  see  supra  Arraign- 
ment and  plea. 
Privilege,  from  arrest,  21-624 
Process,  allegations  in  attorneys  affi- 
davit for  publication,  23-537 
Endorsing  attorney's  name  on,  21- 

752 
Issuance  by,  21-697,  709 
Power  to  alter,  21-757 
Privilege    from    service    of,    21-627 
Publication  on  attorney's  affidavit, 

23-535 
Service  by,  23-513 
Service  on  attorney,  23-514,  524 
Quantum  meruit,  for  services,  18-818 
Recoupment    in    actions   tor   compen- 
sation,   23-671 
Right  of  accused  to  attorney,  24-1066. 

See   supra.   Presence. 
Service  on,  of  notices,  pleadingrs  and 
papers,   23-559.     See  Notice   and 
supra,  Process. 
Signature,  to  assignment  of  errors,  8- 
534 

Cross-errors,  8-647 
To    bill    of    exceptions,    4-323 
To  execution,  15-814 
To   informations  in  civil  suits,  12- 

715 
To   pleadings,   4-449;    4-146;    6-719; 
14-472 
Tn  divorce,  7-784 
Insolvency  petition,  13-651 
To  process,  21-743 
Stipulations  by,   see  StiDnlatlons. 
Substitution    of,   see   Substitution   of 
Attorney. 
Remedy   to    compel,   19-219 
Sureties,  as,  on  appeal  oonds,  18-243 


ATTORNEYS,   could. 

Treatment    of    bv   court    during   trial, 

24-10S() 
Unauthorized   appearance,  see   supra, 

A])i)oarance. 
YorificMtion    by,     13-92.      Sec    Verifi- 
cation. 
In   creditors'   suits,   6-218 
Of  chiinis  against  estate,  6-531 
Of  criminal  complaint,  by  prosecut- 
ing attorney,  12-290 
Of  petition,  15-219 
Withdrawal,   of   attorney   from   case, 
24-292 
Of  pleadings,  authority  of  attorney 
and   partv,  24-272 
ATTORNEYS'  FEES,  see  Attorneys. 
Wills,     in     proceedings     to     construe, 
26-355 
Probate  and  contest.  26-297 
AUCTIONS  AND  AUCTIONEERS,  see 
Judicial  Sales;  Sales. 
Parties,  auctioneer  as  trustee  of  ex- 
press trust,  20-909 
Trespass,  action  of  by  auctioneer,  24- 
931 
AUDITA  QUERELA — Consult  analysis 
of   this   article,  3-875. 
As  a  direct  attack  on  judgment,  15- 

378 
As  supersedeas,  24-509 
Supersedeas  as  substitute  for,  24-468 
Survival,  24-628 
To  vacate  judgment,  15-199 
Writ  of  review,  23-143 
AUTOMOBILES,  see  Hfghways,  Streetg 
and  Bridges;  Motor  Vehicles;  Neg- 
ligence. 
AUTRKFOIS    ACQUIT,     see    Arraign- 
ment and  Plea;  Jeopardy. 
BAGGAGE,  see  Passengers. 
BAIL,  see  Arrest  in  Civil  Cases;  Bonds; 

Recognizances  and  Bail. 
BAILMENTS,    see    Personal    Property. 
See    also    Embezzlement;     Pactors 
ajid    Brokers;     Freight     Carriers; 
Garnishment;  Inns  and  Imikeepers; 
Liens;  Livery  Stables;  Negligence; 
Passengers;  Pawnbrokers;  Pledges; 
Principal     and     Agent;    Replevin; 
Sales;  Ships  and  Shipping;  Trover 
and  Conversion;  Warehousemen. 
Agistment,   1-976 
Attachment,  3-309 
Execution,    on    bailed    property,    15- 

835 
Exemption    claim,    assertion    of    by 

bailee,  11-479 
Garnishment   of  bailee,   10-409 
Innkeepers,    actions   against,   parties, 
13-416 
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BAILMENTS,   cotttd. 
Interpleader,  14-187 
Larceny,  by  bailee,  18-727,  762 
Lien,  enforcement  of,  18-1000 
Province  of  judge  and  jury  as  to  ex- 
istence of  relation,  21-850 
Recoupment,   in    actions   for   hire   of 

chattels,  f3-678 
Replevin  by  bailee,  22-893 
Res     judicata,     privity    as    between 

bailor  and  bailee,  23-89 
Sales,  actions  for  purchase  price,  23- 

245 
Trespass,  action  of,  by  bailee,  24-931 
By  bailor,  24-933 
Joinder  of  parties,  24-942 
BAXKEUPTCY,  see  Bankruptcy  Pro- 
ceedings. 
BAJTKRUPTCY  PROCEEDINGS— Con- 
sult  analysis  of  'this  article,  3-8S1. 
See    Insolvency;    Supersedeas    and 
Stay  of  Proceedings. 
Actions    against    bankrupt,    pending 
proceedings,  22-6f^ 
Supersedeas  or  stay,  24-455 
Appeals,    assignee   in   bankruptcy   as 

party  to,  2-227 
Attachment,  transfer  in  violation  of 
bankruptcy    act   as   grounds   for, 
3-391 
Dissolved  by,  3-80^ 
Banks,  insolvency  of,  4-51 
'Case  or  questio<i  certified,  4-682 
Choice  of  remedies  by  trustee,  6-93 
Collateral  attack,  on  proceedings,  15- 

407 
Conspiracy  to  conceal  assets,  5-298n 
I>ebts,  barred  by  actions  on,  13-85 
Defenses  of,  18-105 
Discharge  in,  plea  of,  11-1032.     See 

As  defonsc,  15-222;  18-37 
Execution,  as  affectingr,  15-733,  750 
Judgment,    as    ground    for      relief 

from,  15-313 
Mandate,  as  affecting,  19-316 
Vacating,  limitntions  as  defense  to 
bill   for,   18-1020 
Dower,  jurisdiction,  7-868 
Effect,  as  release.  22-696 
As   stay,   24-455 

On  receivership  in  state  court,  22- 
330 
Eypmption,  16-114.  123 
Fraudulent  convoynnr-os.  sotting  aside 
hy  trnstee.  10-116 
Allegations  by  tnistpe,  10-171 
Oarniflhmpnt   of  trusteo,   10-455 
Insane  persons,  service  of  process,  13- 
601 


BANKRUPTCY  PROCEEDINGS,  contd. 
Insolvency  laws,  effect  of  bankruptcy 

act  on,  13-640 
Insurance,  policy  as  an  asset,  16-36 
Intervention,  14-297,  309 
Intoxicating    liquors,      abatement     of 
nuisance  against  assignee,  14-461 
Joinder    of    bankrupt,    in    actions    on 

joint   obligations,   11-979 
Judicial  sales,  in,  16-716 
Jurisdiction,  appeal  and  error,  circuit 
court  of  appeals  final,  25-384 
Where  party  is  adjudicated  bank- 
rupt,   17-706 
Landlord  and  tenant,  as  affecting  lien 

of  landlord,  18-553,  556 
Partner,   of,   pending   suit,   21-67 
Partnership,     accounting   at   instance 
of  trustee,  21-21 
Accounting    where    partner    bank- 
rupt,  21-23 
Limited  partnership,  21-106 
Eights  of  special  partner,  21-108 
Suits  by  and  against  assignee,  21' 
65 
Petition    in,    as    affecting    homestead 

entr.y,    11-319 
Plea  of  discharge  in,  see  supra,  Dis- 
charge. 
Privilege    of   bankrupt,    from    arrest, 

21-624 
Res  judicata,   capacity   in  which   as- 
signee concluded,  23-59 
Composition      affirmed      by     bank- 
ruptcy  court,  23-17 
Decision's  of  referees  as,  23-14,  21 
Decisions    in    bankruptcy    proceed- 
ings, 23-34 
Mortgagee  as  concluded  by  adjudi- 
cation against  mortgagor,  23-83 
Restraining      proceedings      in      state 

courts,  12-1017 
Set-off,    of    claims    which    have    been 
discharged,   23-704 
Jurisdiction    to    entertain,    23-613, 
614 
Statute    of   limitations,    pleading    by 
creditor,   18-1022 
Bill  to  vacntp  dischnrgo,  18-1029 
Stav  of  proceedings  in  other  actions, 

■  24-4.55,  461 
Supplemental    pleading    of    adjudica- 
tion  or   discharge,  24-529 
Transfer    24-S03 
Witiit^ssps,  privilege   of,  21-634 

BANKS  AND  BANKING— Consult  an- 
:ilv«is  of  this  article,  4-1.     Se«  In- 
solvency. 
Appenls.   st.'ivbond   bv  superintendent 
of  banks,  24-475 
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BANKS  AND  BANKING,  coutil 

Crosticlomaiids,    by    :n\il    ;ij;:uiist   bank 
roi'oivors,  i!.?  7 till 
Sct-otY  against  depositor,  2:^704 
Deposit  in  court,  fund  iu  bank,  7-lGO, 

104 
Depositors'    puaranty    fund,    suit    to 

compel    payment    from.    24-(i4 
Deposits,  joint   tenancy  in,   14-735 
Certificate  of,  actions  on,  lS-30 
Execution  on,  soc  Execution. 
Interpleader   as    to,    14-1 SD,    194 
Execution,  on  bank  notes,  lo-S33,  895 

On  deposits,  l(i-2S,  33 
Fraud   and    deceit,   bv   officials,   join- 
der. 10-49 
Garnishment,  special  deposits,  safety 
deposit  box,  10-437 
Of  bank  deposit,  10-445,  448 
Priorities  as  to  checks,  10-447 
Judge,   disqualifying  interest   of,   16- 

657 
Jurors,   interest   disqualifying,   17-351 

Stockholders  in  bank,  17-335 
Justice's  court,  action  in,  on  certifi- 

-    cate  of  deposit.  18-30 
Liquidation    proceedings,    new    trial, 

20-399 
Mandamus  against  national  bank  offi- 
cers, 19-246 
Mechanic's   Hen,    in    favor    of    bank, 

19-592 
Municipal    bonds,    enjoining    sale    of, 

bank  as  party,  13-36 
National  banks,  attachment  in  federal 
court,   25-499 
Injunction      against       comptroller, 

venue,  25-460 
Jurisdiction    over,   5-584;    25-446 
Over   penalty   for  usury,    25-523, 
o24 
Bemoval  of  suits  against,  22-792 
State   court's  jurisdiction,   as   to 
inspection   of  records,  24-188 
Principal  and  agent,   actions  for  de- 
posits, 21-547 
Set-oflf.  against  depositor,  23-704 
Bv   depositor,   23-760 
BARRATRY,    see    Champerty;    Indict- 
ment and  Information;  Insurance; 
Ships  and  Shipping. 
BASEBALL,   see   Theaters  and  Shows. 
BASTARDS,  LEOITIMATION  OF,  see 

Parent  and  Child. 
BASTAEDY    PROCEEDINGS— Consult 
analysis    of   this   arti^lp,   4-54 
Abatement  of  proceedings  bv  death, 

24-632 
Appeals,  2-184 

Guardian   ad   litem,   unnecessary,    10- 
714 


BASTARDY  PROCEEDINGS,    contd. 

.lury,    cliallenges.    17-l!ll!t 
Waiver  of,  16-926 
BAWDY  HOUSE,  see  Prostitution. 
BEOIX  AND  REPLY,  RTOIIT  TO,  see 

Opening   and   closing. 
BENCH    WARRANTS,    26-42 
BENEFICIAL    ASSOCIATIONS— Con- 
sult   analysis    (if    tl:is    article,    4-84. 
see  Associations;   Insurance. 
Extra-judicial        reniedies,       exhaust- 
ing before  action,   24-327 
Jurors,   effect   of   membership   in,   17- 

299 
Mandamus  against,   19-lSO 
BETTERMENTS,     sec     Landlord    and 
Tenant;   Lands  and    Land    Trans- 
fers.   See  also  Improvements. 
BETTING,  see  Gaming. 
BIAS,  sec  Change  of  Venue;  Juries  and 
Jurors;  Transfer  of  Causes. 
See   also   Prejudice. 
BIGAMY — Consult  analysis  of  this  ar- 
ticle, 4-88.     See  also  Criminal  Pro- 
cedure  in   general. 
.Turors,  Mormon  as  juror,  17-327 
BILL  AND  ANSWER  IN  EQUITY,  see 

Bills  and  Answers. 
BILLS   AND    ANSWERS— Consult   an- 
alysis   of    this    aiticle,    4-102.      See 
Equity  Jurisdiction  and  Procedure; 
BiUs  of  Review;    BiUs  to  Enforce 
Decrees;    Bills   to    Impeach    Judg- 
ments and  Decrees;  Cross-Bill;  Dec- 
laration  and   Complaint;    Hearing; 
Pleading;   Plea  in  Equity. 
Accounting,  bill   for,  1-288,  290,  299; 
21-559 
Bv   lessees    of     mineral     and     oil 

leases,  19-810 
.Joint  adventure,  21-109 
Account    stated,    amendment,    1-258 
Answer    in,    1-291,    294,    296,    299, 

301 
Impeached   by   bill,   1-249,   250 
Admissions  by  answer,  11-12 
Amendment,    answer,    notice    of    de- 
fenses in,  21-204 
New  cause  of   action,  20-344 
Of  bill,  see  Amendments  and  Jeo- 
fails. 
Annuities,  bill   for,  1-989 
Answers,  in   general,  8-483 

Patents,  infringement  suits,  21-203 

Interference  suits,  21-225 
Quiet  title,  defense  of  want  of  in- 
terest,  21-1008 
Approval  of  bill,  for  injunction,  13- 
46 
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BILLS  AND  ANSWERS,   coutd. 

Arbitration,   bill   for   relief   from,    2- 
631 
Answer,  2-632 
Assignment  for  creditors,  bill  to  set 
aside,   3-60 
Bill  by  assignee,  3-67 
Attorneys,        summary        proceeding 

against,  18-851 
Avoiding  answer,  8-478,  483 
Banks  and  banking,  bill  for  liability 
over  subscription,  4-20 
Bills  against  oiiiccrs,  4-37 
Bills  of  review,  4-411 

Answer   to,   4-452 
Bills  to  enforce  deciees,  4-559 

Answer  to,  4-468 
Bills  to   impeach  judgments  and  de- 
crees, 4-480,  489 
Answer,  4-488 
Boundaries,  bills  to  establish,  18-657 
Chattel  mortgages,  bill  to  redeem,  5- 

55 
Common  injunction  on  failure  to  an- 
swer,  12-1006 
Compelling  answer,  11-4 
Compromise    and    settlement,    allega- 
tions  in   bill   to   set    aside,   5-200 
Conclusions   of   law,   see   Conclusions 

of  Law. 
Construction,    see   Construction     and 

Theory  of  Pleading. 
Contribution,  5-302 
Bv  life  tenant,  18-626 
Party  walls,  21-112 
Copyright  proceedings,   5-512,  514 
Corporations,  parties,  5-607 
Answers,  5-654 

Stockholders'  suits,  bill,  5-713,  716 
Creditors'  suits,  6-208,  218 

Answer,  6-186,  219 
Cross-bills,  6-261,  294 
Affirmative  relief  under  answer,  6- 

267;  16-819 
Answer  to,  6-286 

Amendments,  6-291 
Answers  as,  6-286 
Form    and    sufficiency,   6-270 
TTearing  of,   witli   bill,   11-20 
Injunction,  for,  13-46 
Crnsfl-demanda,  pleading,   23-774 
Decedents'    estates,    accounting      in 
equity,  6-597 
Bill  to  set  aside  accounts,  6-616 
Bill  to  set  aside  sale,  6-573,  576 
Decree,   pro  confesso,  insufficient  an- 
swer, 6-765 
Where  no  answer,  11-4,  5 
Dedication,   to   restrain   diversion   of 
use,   18-690 


BILLS  AND  ANSWERS,  contd. 

Defenses  subsequent  to  filing  bill,  24- 

347,  349 
Demurrer,  to  part  of  bill,  6-857,  866 
Bill  good  in  part,  6-967 
Considered    as    application    to    set 
the  bill  for  hearing  on  bill  and 
answer,  11-8 
Grounds,   13-110 

Not    interposed    to    answer,    6-857; 
11-8 
Disclaimer,  see  Disclaimer. 
Discovery,  see  Discovery. 
Dismissal  of  bill  for  want  of  parties, 

11-18 
Divorce,   bill,    7-759,    771 

Answer,   7-771,  780 
Dower,   answer   asserting  homestead, 

11-391 
Elections,  bill  for  injunction,  8-61 
Eminent   domain,  application   for   in- 
junction,   8-366 
Equitv,   allegation    of  willingness   to 

do,  22-1008 
Evidence,  answer  as,  12-904 
Exceptions   to   answer,   8-485;    11-8 
Exchange"  of  property,  rescission  of, 

18-697 
Execution,  to  redeem   from   sale,   16- 
231 
By  purchaser  to  obtain  possession, 
16-220 
Form  of  bill,  8-460;  9-185 

Injunction,   for,    13-47 
Fraudulent  conveyances,  bills,  10-150 
178 
Answers.  10-178 
By  grantee,  10-181,  184 
Frivolous  and  sham  pleading,  in  bills, 

remedv,  10-274 
Gifts,  allegation  in  bill,  10-603 
Guardian,    bill    by    foreign    guardian 
for  transfer,  10-905 
Bill  for  accounting,  10-837 
Health,   in   equitv   proceedings  under 

statute,   10-987 
Hearing     on     bill     and     answer,     as 
waiver  of  defects  in  answer,  11-9 
In  general,   11-3;   11-7  _ 
On   withdrawal   of  replication,  11-8 
Who  may  set  for,   11-8 
Homesteads,   allotment  of,   11-301 
Averring  illegal  conveyance  of,  H- 

383 
Bill  bv  heirs  for  surrender  of,  11- 

406 
(■'reditors'  suits  against,   11-342 
Foreclosure   on,   11-379 
Waiver  of,  avernioTit   of,  11-438 
Husband   and   wife,   suits   concerning 
separate   estate,  11-830 
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BILLS  AND  ANSWERS,   cottt.L 
Import  in.iuo  in,  see  supra,  Surplusage 

and  Scandal. 
Infants,  in*  suits  against,  12-756 
Information  and  belief,  averments  on, 

12-S99,  902 
Informations,  as  compared  -with  bill, 

12-714 
Injunction,  for,  13-47;   21-32 

Against     breach     of     contract     in 

restraint  of  trade,  23-95 
Against   foreclosure   of  mortgages, 

91S 
Against  monopolies,   19-847 
Answer,  verification  of,  18-420 
Equities   of  bill,  denying,  effect, 

13-215 
Higlivvay   proceedings,   11-11 
Higlnvavs,  to  restrain  vacation  of, 

11-270 
Homesteads,  to  protect,  11-412,  413 
Judgment,  against,  18-119 
Mining    claims,    to    protect,    19-804 
Necessity  for  bill,   13-44 
Second  application,  13-141 
Want  of  equity  in  bill,  effect,  13- 
213 
Insane  persons,  13-605 
Internal  revenue,  to  enforce  liens  for, 

14-131 
Interpleader,  bill  of,  14-159,  198 
Answers  in,  14-209 
Bill  in  nature  of,  14-161,  233 
Interrogatories,  in  contempt  for  vio- 
lating   injunction,     13-303.      See 
Discovery. 
Irreparable  injury,  failure  to  allege, 

13-214 
Issues  to  jury,  as  affected  by  answer, 

14-530 
Judgment,   to  vacate,   15-199 

Motion,   bill   to   vacate  as  bar   to, 
15-255 
Judicial  notice,  averring  matters  of, 

16-599 
Judicial   sales,  bill   to  set  aside,    12- 
852;   16-818 
Leave  to  purchase  at,  16-774 
Eesale,   for,   16-825 
Jurisdictional    averments,    4-118;    21- 

197 
Jurisdictional  facts,  see  Jurisdiction. 
Laches,  setting  up,   18-437,  4.''.8 
Necessity  for,  18-434 
Excusing,    13-85;    18-432;    21-197 
Negativing,    18-432 
Landlord  and  tenant,  to  recover  pos- 
session of  premises,  18-559 
Lien,  to  assert,  18-546 
To  foreclose,  18-553 


BILLS  AND  ANSWERS,  contd. 

hcgal    rciiu'ilv,    axcrments    as    to,    18- 
120,  865;  21185 
Answer,  question  raised  by,  18-872 
Pleading  inadequacy  of,  21-35 
Liens,  -bill    to    enforce,    18-553,    997, 

1004 
Loan  association,  bill  against,  18-1102 

To  wind  up,  18-1108 
Marriage,   bill  for  annulment,  19-379 
Marshaling   assets,   bill   for,   19-401 
Mechanic's    liens,    for    public    work, 

19-622 
Miner's  liens,  answers     in     enforce- 
ment proceedings,  19-813 
Bills    to    enforce,    19-812 
Mistake,    for    relief   from,    19-833 
Mortgages,  bills  to   foreclose,   19-946 
In  suits  to  compel  satisfaction,  19- 
880 
Multifariousness,    see     Multifarious- 
ness. 
Ne  exeat,  application  for,  20-292 
Notice  of  defenses,  in  answer,  21-204 
Offer  to  do  equity,  alleging,  13-84 
In   accounting,  21-35 
injunction,  in,  18-120 
Pleading,  21-35 
Parties,  excusing  absence  of,  21-36 
Partition,  in  suit  for,  20-1024,  1030 
Partnership,  accounting     and     settle- 
ment, bill  for,  21^34 
In  actions  by  and  against,  21-72 
Parents,  bill  to  cancel,  21-223 

Decisions    of   patent    office,    to    re- 
view, 21-179 
For   cancellation,   21-225 
Infringement  suits,  21-197 
Principal   and  surety,  bill  by  surety, 

21-595 
Probate  courts,  answers  in,  21-659 
Public  charities,  bills  to  enforce,  21- 

870 
Public  lands,  to  set  aside  patent  to, 

21-878 
Quieting  title,  21-998 

To  mining  claims,  19-801 
Eeceiver,  bill  for,  18-1108 
Of  partnership,  21-34 
Redemption,    bill    for,    from    judicial 

sales,    16-833 
Reformation,  in  suit  for,  see  Refor- 
mation. 
Replication  to   answer.   22-970 
Rescission  and  cancellation,  22-994 
Bill  for,  of  deed,  18-700 
Of  sale,    23-228 
Revivor,  answers  to  bill  of,  23-167 

Bill  for,  19-916;  23-163 
Scandal  in,  see  Surplusage  and  Scan- 
dal. 
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BILLS  AND  ANSWERS,  contd. 

Set-off,   of  judgment,  i)ill  for,   16-570 

Against   judgment,    lo-352 
Special    assessments,   equitable   relief 

from,   23-972 
Specific     performance,     answers,     23- 
1057 
Bills 'for,   23-1044 
Of   mining   lease,   19-808 
Statute    of    limitations,    necessity    of 
pleading,    18-1039 
Anticipating  defense  of,  18-1066 
Setting   up    by   answer,    18-1055 
Subrogation,    in    homestead    proceed- 
ings, 11-391 
Supplemental   bill,   see   Supplemental 
Pleading, 

Adding  parties,  24-534 
Demurrer  to,  24-540 
Taxation,   in   suit   to   enjoin,   24-695 
Tender,   pleading,   24-764 
Third    party    claims,    equitable    peti- 
tion,  16-145 
Trademarks  ^nd  trade  names,  for  in- 
fringement, 24-877,  879 
Trespass,  in   suit  to   enjoin,   24-975 
Trust    deed,    to    foreclose,    on    home- 
stead.  11-379 
Trusts,  bills  to  enforce,  25-83 

Tn   public   lands,   21-883 
United  States  courts,  answers  in,  21- 

203 
TTsurv,  in  suit  for  relief  against,  25- 

525 
Verification,  of  amended  bill,  13-91 

Answer,  of,  in  injunction,  13-90 
Want  of  equity  in   bill,  effect  on  in- 
junction, l'3-213 
Waste,   in    actions  for,   26-58 
BILLS  AND  NOTES— Consult  analysis 
of  tliis  artif>le.  4-220.     See  Altera- 
tion   of    Instruments;    Banks    and 
Banking;     Interest;     Lost    Instru- 
ments. 
Actions    on,    parties,    principal    and 

aeent,  21-544 
Arrest  in   civil  eases,  averments  for, 

2-947 
Assignment  of.  for  advancements  to 
tenant.   18-541 
Action   by  assignee,   18-29 
Distress,   by   assignee,   15-526 
Injunction,    assignee   as    party    to, 
13-12 
Attachment,   of  negotiable   paper,   ?.■ 
295 
Not    before    duo.    3-334 
TJent,  on  note  partly  for,  18-505 
Subject  to,  3-526 
Between  husband  and  wife,  suits  on, 
11-709 


BILLS  AND  NOTES,  contd. 

Cancellation    of,   see   Rescission   and 

Cancellation. 
Cross-demands,  against  transferee,  23- 
746 
Available  cross-demands  in  actions' 

on   notes,   23-628 
Counterclaims,  23-641,  658 
Of   tort    demands,   23-687,   689,   692 
Recoupment,   23-678 
Set-offs,  23-665 
Debt,   action    on,   6-470 
Default   on,    necessity   of   proof,    14- 
888 
Vacating,    15-173 
Distress,    by   assignee   of   rent   note, 

18-526 
Duress,  defense  by  endorser,   7-950 
Embezzlement,   description   in  indict- 
ment,  8-233 
Execution,    on    notes     deposited      in 
court,   15-895 
Sales,  payment  by  cheek,  16-193 
Exemption    of,    16-26 
Exhibit,   as,    18-29 
Federal  courts'  jurisdiction,  25-327 
Fraudulent    conveyances,    parties    to 

action,   10-148 
Gaming,  consideration,  based  on,  15- 

308 
Garnishment,    not    of    maker    or    in- 
dorser,   10-437,  443 
After   delivery   in   paj'^ment  by   de- 
fendant   to    garnishee,    10-467 
Modification  of  rule,   10-439.  441 
Guaranty,  distinguished  from  indorse- 
ments, 10-668 
Indorsee  as  party,  10-676 
Guardian   and  ward,  action  ou  note, 

13-587 
Indemnity,   distinguished   from,  12-24 
Indorsee,    action    by,    21-63 
In  justice  court,  18-30 
Partnership,  on  note  to,   21-57 
Tndorser,  subrogation,  24-281 
Injunction,    against    collection,    part- 
ies,  13-33 
Interpleader,  by  maker,   14-198 
Intervention,    14-303 
Intoxicating   liquors,   action    on    noto 

for.  14-515 
Judgment,  see  Judgments. 

Execution  on  judgment  note,  16-751 
Note  in   payment  of.  16-547 

Action    on,   as   collateral    attack, 
15-387 
On  bill  or  note,  amendment  of,  15 
116 
By  confession,  14-806,  830 

Warrant    of   attorney,   on,    14- 
819,  825 
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BILLS  AND  NOTES,  rould. 
.liuljriiuMit,  roiitd. 

Ou    bill    or    noto,   coutd. 

Bv  default,  sec  supr:i,  Pofault. 
Nil   dicit,   14-857 
Payment  of,   16-530 
Summary   judgment   on,   16-S2S 
Vacating,  15-1288 
Judicial  sales,  purchaser's  note,  sum- 
mary ,iudj:mont  on,  1G-S28 
Eflfoet'  of    transferring   purchaser's 
note,  15-S90 
Jurisdiction,  transfer  of  note,  as  di- 
vesting, 17-706 
Jurv,  where  equitable  defense  inter- 
"  posed,  16-887 
Jurors,    matters    disqualifying,    17- 

349 
Jurv-room,    taking    notes     to,      17- 
'562 
Justice's  court,  actions  on,  in,  18-27 
Bv  indorsee,  18-30 
Complaint,  18-23 
Larcenv  of,  describing  in  indictment, 

18-743 
Levy  on,  15-835 
Liability   on,   nature   of,   12-24 
Lis  Pendens,  18-1091 
Partners,  between,  21-9 
Partnership,  proof  of,  where  defend- 
ants sued  as  joint  makers,  21-80 
Province    of    judge    and    jury,    as    to 
notice,  21-840 
Whether   person   bona  fide   holder, 
21-841 
Eent,  action  on  note  for,  18-488,  492, 

553,  555 
Rescission  of,  see  Rescission  and  Can- 
cellation. 
Cancellation   of   rent  note,  18-503 
•Set-off,  of  judgment  against  note,  16- 

570 
Statute   of  limitations,  pleading  bar 
of,  18-1061 
Matters   in    avoidance   of,   18-1065 
Trial,  opening  and  closing,  20-802 
Transcript,   setting  out   notes   in,   18- 

279 
Trover  for,   25-13 
Usury    as    a    defense,    foreclosure   on 

homestead,    11-383 
Variance  as  to,  25-681 
Wages,  for,  merger  of  debt,  16-117 
Widow,  note  signed  by,  effect  on  ex- 
emption, 16-35 
BILLS    OF   DTsrovERY,    see  Discov- 
ery. 
BILLS      OF     EXCEPTIONS  — Consult 
analysis  of  this  article,  4-287.     See 
Errors,   Assignment  of;    Statement 
and  Abstract  of  Case. 


BILLS    OF    EXCEPTIONS,    contd. 
Adjournments,  23-129 
Appeals,  to  make  of  record  in,  2-340, 
342 
Necessary    to    review    evidence,    2- 

351,   355 
Record  must  show\  duly  signed  and 

filed,  2-363 
Keview      confined    to    errors    pre- 
served,  23-134 
Arguments,  presenting  errors  regard- 
ing, 2-851 
Arrest  of  judgment,  need  not  include 

motion  for,  2-1030 
Attachment,    in    proceedings      to    va- 
cate, 3-843 
Case    on    appeal,    functions    same,   4- 
767 
Election  between,  4-800 
Turning    into    exceptions,   4-799 
Case    or    question    certified,    to    show 

reservation,   4-695,   696 
Certificate  of  probable  cause  not  un- 
til  settlement,   4-869 
Elections,  in  contests,  8-118 
Necessity  for  bill,  4-872,  875 
Chambers,    powers    at,    16-616 
Chinese   deportation    proceedings,    11- 

915 
Compared,    with    statement    of    case, 
24-31 
With   statement   of  facts,   24-32 
Court    commissioners,    powers    as    to, 

16-705 
Criminal   appeals,  on,  23-125 

On  motion  to  quash  indictment,  12- 
646 
Default,    rulings   at    hearing    on,    14- 

893 
Error,  assignment  of,  for  multiplicity 

of,    8-627 
Evidence,    irregularly    read    to    jury, 

17-683 
Exhibits,  as,  in  actions  to  review,  15- 

368 
Findings    and    conclusions,    incorpor- 
ating, objections  and  exceptions, 
8-1082 
Guardian   ad   litem,   served,   10-772 
Highway  proceedings,   11-76;    11-133 
Instructions,    to    preserve,    13-771 
Intermediate    appellate   courts,   from, 

18-3.5^ 
Intervention,  appeals  in,  14-342 
Judge,  at  chambers,  16-616 
Disqualification,  16-693 

Where   former   counsel,  16-663 
Misconduct  respecting  jury,   17-489 
Pro  tern,  authority  upon   return  to 
his  own  court,  16-637 
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BILLS    OF    EXCEPTIONS,    contd. 
Judge,   contd. 

Kegular  judge,   signed   by,   in    case 

tried  by  special  judge,  16-697 
Special    judge,    settlement    by,    16- 
699 
Objections    to,    16-701 
Time   to   file,~-  landlord's    disposses- 

sory   proceedings,    18-608 
Vacation,    powers    in,    16-616 
Judgment,  amendment  of,  15-143,  151 
Judicial    notice,    matters    of    as   part 

of,  16-601 
Jury,  to  rulings  on  challenge,  17-113, 
241,  268 
Misconduct  of  judge,  17-489 
Eeasons  for  excusing  jurors,  17-44 
Justice's  court,  appeals  from,  18-292 
Mandamus    to    compel      signing,    19- 

240 
New    trial    for   inability   to    prepare, 
20-512 
To   present    rulings,    15-361 
Probate  decisions,  on  review  of,  21- 

668 
Eeporter's  transcript,  as  part  of,  24- 
39 
In  lieu  of,  24-39 
Settlement  of,  16-616 

By  special  judge,  16-699 
Signing,  by  regular  judge,  where  spe- 
cial judge  sat  in  the  case,  16-697 
On  Sunday,  24-435 
Striking    out    pleadings,    proceedings 

on,  24-269 
Sunday,  signing  on,  24-435 
Vacation,  power   of  judge  in,   16-616 
Writ    of   inquest,    on    motion    to    va- 
cate assessment,   13-427 
BILLS     or     PARTICULARS— Consult 
analysis  of  this  article,  4-372 
Abatmont,    plea    of,    not    waived    by 

demand,  1-56 
Accounts,   not   with   stated,   1-246 

In    pleadings    in    naturo    of,    1-222 
Accused,  entitled   to,  12-296,  301 
Amendment    of,   12-567 

On   appeal,   18-320,  330 
Appeal,  on,  set-off  to,  18-329 
Arrest   of  judgment,  will   not  aid   in- 
dictment,  2-1009 
Assignment   for  benefit   of   creditors, 

3-61 
Assumpsit,   may  be   required,   3-209 
Bigamy,  4-96 

rprtninty  in   pleading,  4-861 
Conspirarv,  criminal,  5-314;   18-428 

Civil,    5-331 
Contempt,    for    violating    injunction, 

13-299 
Criminal  conversation,  6-255 


BILLS  OF  PARTICULARS,  contd. 
Cross    demands,      particulars    of    de- 
mand, 23-800 
Death  by  wrongful  act,  6-434 
Departure,    none    between    complaint 

and    bill,    7-119 
Discovery,      examination    not    before 

furnishing,    7-556 
Discretion   of  court,  as  to,   14-441 
Disorderly  house,  not   of  right,  7-707 
Divorce,  7-786 

Dower,  in  proceedings,  7-877 
Elections,    in    contests,    8-88 
Eminent   domain,   8-297 
Injunction  bond,  in  action  on,  13-344 
Injuries   to   property,   in   actions  for, 

13-385 
Interest,  claim  for,  14-120 
Internal    revenue,    prosecutions    con- 
cerning,   14-150,   152 
Jury  room,  sending  to,   17-557 
Justice's    court,    in,   18-44 

As  pleading,   18-31 
Larceny,  in,  18-745 
Libel   and   slander,   in,    18-939 

Slander  of  title,  18-961 
Liquor  laws,  prosecutions   under,   14- 

440 
Purchaser   of   liquor,   to   show,    14- 

395 
Mandamus   to    review   rulings   as    to, 

19-203 
Master   and   servant,   actions   for  in- 
jury to  servant,  19-501 
In   actions   for   wages,    19-449,   451 
Monev    lent,    in    assumpsit    for,    19- 

840 
Monev    paid,    in    actions    to    recover, 

19-841 
Obscene      matters      not    charged,    to 

show,  12-296 
Partition,  in  suit  for,  20-1035 
Patents,    bill     for    infringement,    21- 

206 
Penaltv,    for    failure    to    furnish,    18- 

333 
Replevin,   in,   objections   to   want    of, 

18-195 
Sales,  in   actions   for  purchase   price, 

23-247 
Scire      facias,      in,    to    enforce    me- 

cTianic's   liens,    19-617 
Statement    of  ,claim,   as,   in   justice's 

court,  18-30 
Trade-marks      and    trade    names,    in 

suits    respecting,    21-8S0 
Variance   between,   and    proof,   18-950 
Waiver,  of  riglit  to,  18-316 
1      Work  and   labor,  of,  26-530 
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BILT.S    OF   PKACE,   spc   Quia  Timet; 

Quieting  Title. 

Multiplicitv  of  suits,  to  prevent,  20-70 

BILLS  OF  REVIEW— ronsult  analysis 

of    this    arti^'lo.     l-lll.    Seo      Bills 

and    Answers;    Bills    to    Impeach 

Judgments   and   Decrees;    Decrees; 

Review. 

Actions  to  review,  outgrowth  of,  1)- 

357 
Appeals,   distinguished,    21-178 

Where    appeals    lie,    11-399 
Common  law,  at,  15-35S 
Costs   on,   21-lSO 
Decrees,'  6-797 

Patent  ofhce  decisions,  21-180 
Divorce,    7-SOO 
Equitv,  in  general,  8-499 
Guardian  and   ward,   review  of  final 

account,   10-845,  848 
Homestead,   for   fraud    in   obtaining, 

11-399 
Infants,  of  -judgments  against,  12-784 
Iniunction,  for  relief  against,   13_-20(i 
Insane    persons,    judgments    against, 

13-617 
Insolvency  proceedings,  13-686 
Justice's   judgments,    18-115 
Mandate,  '  to    review    judgment     en- 
tered upon,   19-335 
Motion  to  vacate,  where  also  remedy, 

11-399 
Partition,  review  of,  20-1077 
Patents,      to    review        decisions    of 

patent  office,  21-178 
Probate    courts,   in,   21-665 
Process,     constructive     service,     23- 

528 
Remand,    to    review  judgment    after, 

19-345 
Restitution,   to    enforce,    19-357 
To   impeach   judgments   and   decrees, 
4-473 
BILLS   OF  REVIVOR,  see  Revivor. 
BILLS   TO      ENFORCE      DECIIEES— 
Consult  analysis  of  this  article,  4- 

459 
Decrees,  6-786 
BILLS    TO    IMPEACH    JUDGMENTS 
AND  DECREES — Consult  analysis 
of    this    article,    4-472.      See    Bills 
and  Answers;  Bills  of  Review. 
Decrees,  6-797 
Default,  6-844 

Process,      constructive     service,    23- 
528 
BILI*s'tO    PERPETUATE      TESTI- 
MONY, see  Perpetuation  of  Testi- 
mony. . 
BLACKMAIL,   see   Conspiracy;   Extor- 
tion;  Threats. 


BLASPHEMY — Consult  nnnlyais  of 
tliis  article,  4-192.  See  Criminal 
Procedure. 
r>()ARns,  see  Elections;  Municipal 
Corporations;  Taxation.  Soo  also 
Towns. 
Adjournment,      unauthorized,    effect, 

15-419 
Appeal,   service  of  notice   on,   18-222 
Decisions    of   as   res   judicata,    23-12, 

14 
Jurisdiction,    record    must    show,    15- 
435;   17-667 
Adjudication  of,  17-656 
In   highway  proceedings,  15-435 
Presumption    as    tOj    on    collateral, 
attack,  15-434 
INfandamus,   against,   19-254 
Abatement   of,   19-257 
Contempt   for   disobedience,   19-289 
Costs  in,  19-292 
Service   upon,   19-285 
To   form   of   writ,   19-283 
To  public  boards,  19-253 
Review  of  acts  of,  15-419;  20-232 
BONA    FIDE   PURCTTASER,   see  BiUs 
and   Notes;     Fraudulent     Convey- 
ances;   Notice;    Vendor    and    Pur- 
chaser.    See  also  Purchasers  With- 
out  Notice 
BONDS — Consult    analysis    of    this    ar- 
ticle,  4-494.      See   Appeal     Bonds; 
Justification  of  Sureties;   Officers; 
Recognizances   and   Bail;    Security 
for   Costs;    Security   to    Keep   the 
Peace;      Seciuestration;      Sheriffs, 
Constables    and   Marshals;    Under- 
takings. 
Actions,   on   bonds,   conditions  prece- 
dent, 13-330 
Actions  to  review,  in,  15-358 
Jury,      in    actions     on,   see   infra. 
Jury. 
Admiralty,   stipulations,   1-505,   519 
Form   of,  and   of  stipulation,  1-514 
For  release,   1-508 
For   value,   1-510 
Marshal,  to,  1-511 
Surety  bonds,    costs   for,    1-573 
Affidavit    of    defense   in    action    on, 

1-665 
Agricultural   liens,  upon  warrant   to 

enforce,  18-648 
Amendments  and  new  bonds,  25-166 
Amount  of,  on  sale  of  property,  16- 

760 
Appeal,  2-301.     See  Undertakings. 

Stay  of  injunction,  as,  13-266 
Apprentices,    from    master    for,    2-574 
Approval    of,    13-168;    18-375;    25-163 
Judicial  sales,  on,  16-760 
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BONDS,  contd. 

Arbitration,  action  on,  2-64S 
Arrest   in   civil   cases,    2-96-t 

Actions  on,  2-975,  976 
Assignments  for  creditors,  actions  on 
assignee's  bond,  3-80 
Defective    bond,    13-663 
Assumpsit,  will  not  lie  on,  3-177,  194 
Attachment,    foe,    3-443,    464;    18-365 
By   claimant,  3-671,  672 
Dissolution    for,  defects   in,    3-762; 

18-517,  649 
For  payment  of  money  subject  to, 

3-526 
Forthcoming,   3-570 

Distinguished      from    dissolution 
bond,  3-820 
Landlord's  attachment,  18-513 
Action    by   tenant   on,   18-521 
Partners,   actions   by   and   against, 

21-^0 
Restitution  bond  on  sale,  3-576 
Bail    bond,    see   Recognizances     and 

Bail. 
Bankruptcy,    by    receiver      in,    3-909 
By   petitioner,   3-969 
On   appeal,  3-1007,   1008 
Certiorari,  on  application,  4-913,  914; 

18-374 
Clerk  of  court,  action  on,  15-786 

As  collateral  attack,   15-388 
Conditions,   injunction   bond,    13-166 
Constables',   action^   on,    23-880 
Contractors',  rights  of  surety  on,  19- 

593 
Copyright,  proceedings  on  seizure,  5- 

'515 
Costs,  for,  see  Security  for  Costs. 
Counterclaims,  based   on    tori,   23-693 
County,   of,  creditors'   suits   for,    15- 

854 
Courts,  in  favor  of,  actions  on,  21- 

577 
Cross-demands   in    actions   on   bonds, 
23-617,  623,  624 
Counterclaims,  23-641 
Customs  duties,  action  on,  6-355 
Debt,  action  of,  6-469 
Decedents'      estates,    of    administra- 
tors,   6-506;   8-781 
Action  on,  as  collateral  attack,  1' 

387 
Judgments  in   favor   of,   execution 

on.  15-766 
On   sale,  6-569 
Dffrep,  on  final,  in  iniunctinn.  13-107 
Default    iudcrment,    before    execution 

on.    15-732 
Dismissal,    for    want    of,    injunction, 
13-270 


BONDS,  contd. 

Distinguished  from  undertakings,  25- 

151 
Distress,    in,    18-527,    529 
Divorce,  for  payment  of  alimony,  7- 

834 
Enforcement,   25-167 
Entitling,  injunction  bond,  13-162 
Estrays,   to   state   on   sale,  8-714 
Execution,   on,   15-724 

Decedents'    estates,    on   judgments 

in  favor  of,  15-766 
Execution  creditor,  by,  16-127 
Executors   and    administrators,    6-506 

Actions  on,  8-781,  792 
Exemption,   contest,   11-523 

Actions    on    exem|)tions,    16-107 
Filing,   13-172 

Forfeiture   of,   authority  of   disquali- 
fied judge  to  declare,  16-693 
Form  and  sufficiency,  see  Undertak- 
ings. 
Forthcoming  bonds,  3-570;   10-4 

Sufficiency  as  such,  10-31 
For  title,  see  Vendor  and  Purchaser. 
Gaming  debt,  for^  confession  of  judg- 
ment ou,  14-851 
Garnishment  for,  10-492 

Objections   to   defects,   10-597 
By   claimant,    10-565 
To  discharge,  10-561,  565 
Grand    jury,    bondsman,    grounds    of 

challenge,  10-640 
Guardian,  actions  on,  10-879,  899;  12- 
18 
Before    mortgaging    property,    12- 

859 
Insane   person,   of,   13-516 
Of   ancillary   guardian,   10-907 
On  sale  of  property,  12-825;  13-577 
Res  judicata  operation  of  judgment 

on  bond,  23-84 
Revision  of,  on  appeal,  13-516 
Guardian    ad    litem,    10-749 
Indemnifying   surety    on,    12-25 
Indemnity,  as  affecting  jurisdiction, 
17-707 
Injunction,  in  lieu  of.  19-804 
To        sheriffs,        constables      and 
marshals,   23-857 
Injunction,   in,   13-127,   159;    15-272 
Actions   on,   13-315,   327 
.Tudgment   on,   13-325 
Parties  to,  13-322,  334 
As  affecting  remedy  for  wrongful 

issuance,  13-314 
Corporations,      by   bondholders   of, 

13-17 
Dissolution,   for  want   of,    13-212 

On    dissolution,    13-263,   264,    269 
For  stay,   13-266 
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BONDS,  coutd. 
liijiiiu'tion,  contd. 

Moaifu'ation.   on.   13-280 
Obli^oos  on.    l.MOS 
Order,  proviiUnl  lor,  in,  13-182 
Patents,   infrinjiemont,   21--14 
Sureties,  nllidavit  of,  wanting,  IS- 
407 
Insolvency,  in,  13-652 
Bv  assignee,  13-657 
For  costs,  13-691 
Insurance    company,    of,    action    on, 

1126 
Inter'uil  revenue,  for,  ac.tioi  s  on,  li- 

ISO 
Intervention,   by   iaterested    persons, 

14-298 
Intoxicating  liquors,  action  on  liquor 
bond,  14-478,  484 
Sale    without    bond,    charging,    14- 

414 
Sureties,    proceedings    against,    14- 
464 
Issuance   of,   enjoining,   13-192 
Judges,  actions  against,  for  accepting 

insufficient    boncjs,    16-644 
Judgment  on,   13-225 

By  confession,  14-815,  829 
Vacating,  14-851 

"Warrant  of  attorney  to  confess, 
14-819 
Equitable  relief  from,  15-313 
Orders  for  reco-^eiy  on,  as,  14-764 
Suspension    of    judgment,    on,    13- 

205 
Vacating,  14-851 
Judicial  sales,  on,  16-725 

By    officer   conducting,    16-758 
Purchase  money,  to  secure,  16-774 
Jurisdiction  of  justice  of  the  peace, 

17-941;  18-31 
Jury,  sureties  as  jurors,  17-335 
Actions  on  bonds,  in,  17-431 

Disqualifying  interest   of  jurors, 

17-335,  340 
Jury  room,  taking  bonds  to,  17- 

562 
Oatji  to  jury  in,  17-431 
Summary  proceedings  t6  enforce, 
16-907 
Jury  commissioners,   of,   17-81 
Justicps    of    the    peace,      actions    on 
bonds  before,   17-941;   18-31 
Bonds  of.  action   on,   18-131,  392 
Juveniles,  on  being  admitted  to  bail 

12-872 
Landlord    and    tenant,    dispossessory 
proceedings,  bond  by  tenant,  18- 
597 
Liens,  in  suits  to  foreclose  as  affect- 
ing  right  to  jury,   16-898 


BONDvS,  cfltitd. 

Mandamus  in  respect  to,  19-213 

To  compel  paynumt  of,   19-255 
Marshals,  of,  proceedings  on,   23-880 
Mechanic's     liens,     as     security     for 
debt,  19(510 
For  proiniums   on   surety  bond,  19- 
596 
Mine  inspection,  on,   19-818 
Motions,  notice  of,  to  sureties,  15-140 
Municipal,  actions  on,  20-120 

Enjoining  payment,  parties,  13-36; 

20-192,   196 
Execution    on,    13-3G 
Ne  exeat,  see  Ne  Exeat. 
Next   friend,    on    execution   sale,    12- 

792 
Officer's,  action  on,  20-749 
Town   officers,   24-864 
Parties  to  actions  on,  11-965 
Bonds  running  to  state,  24-71 
Obligee  as  trustee  of  express  trust, 
20-909 
Partner,   of    surviving,   21-103 
Peace,  costs  of,  5-764 
Prisoner,  of  contractor  for  labor  of, 

21-609 
Public  aid  to"  railroads,  as,  22-108 

Enforcement   of,   22-109 
Eeplevin,  in,  22-902 

•Summary  judgment  on,  18-558 
Proceedings    on,    22-947 
Kedelivcry  bond,   22-916 
Ees  judicata,  decision  as  to  validity 

of  irrigation  bonds,  23-35,  43 

Restitution,    for,    actions    on,    19-359 

Sequestration,   upon   issuance   of,   23- 

496 

Upon  release  of  property,  23-498 

Vacating  for  want  of  bond,  23-499 

Sheriff,    of,    action    on,    15-297;    23- 

880 
Sheriffs    and    constables,      action    on 

bond    of    deputy,   21-599 
Stay  bonds   on   appeal,   24-473 
Surety,  of,  actions  on,  21-576,  577 
Survival    of    cause   of    action.    24-608 
Tax  collector's,  enforcing.  24-668 

.Tudgment   on   as  lien,   16-119 
Third  partv  claims,  on,  16-134,  138 
Title,  for,  as  affecting  execution,  15- 
888,  891 
To  try  title,  execution  on  property 
released  under,  15-897 
Trustee,    by.    25-141 
United   States,  to,  parties  to  actions 

on,  21-577 
Venue    at    residence      of      party,    25- 

898 
Writ  of  review,  on,  23-146 
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BOOK    ACCOmSTT,    see    Account    and 

Accounting. 
BOOKS,  see  Discovery. 

Inspection,  maudamus  to  compel,  19- 

254,   263 
Instructions  read  from,   13-808 
In   the  jury  room,   17-567,  568 
Obscene,  see  Obscenity. 
Officer's,  recovery  of,  20-770,  793 
BOUNDAEIES,  see  Lands  and    Land 
Transfers. 
Change  in,  effect  on  venue,  25-925 
Jurisdiction,    of    boundary    disputes, 
17-956 
Change  in  boundSiries  as  affecting, 

17-709 
Waiver   of  objections,  17-696 
Jury,    in   boundary    disputes,    16-892, 
908 
Local  option  territory,  of,  judicial 

notice    of,    14-418 
Municipal,     injunction     respecting, 
20-178 
Offenses  on  or  near,  venue,  25-921 
Of    state,    actions   to    determine,    24- 
76 

Jurisdiction,  25-351 
Province  of  judge  and  jury,  location 

of,  24-1002 
Ees   judicata,    decisions   as   to   boun- 
daries, 23-34 
Strangers    not    concluded,    23-75 
Towns,  actions  as  to,  24-864,  865,  866 
Costs  in,  24-868 
BOUNTIES,  see  Pensions    and  Bount- 
ies. 
BOYCOTT,    see      Injunctions;      Labor 

Unions;    Monopolies. 
BRANDS,    see    Animals. 
BREACH   OF    PROMISB— Consult   an- 
alysis   of   this   article,   4-545 
Attachment,   3-339 
Counterclaim,   for   fraud,   23-636 
In  actions  for  breach   of  promise, 
23-641 
Infant,  complaint  by,  12-754 
Judgment  in,  exemptions  against,  16- 

105 

PiirvivaT   of   pniiso    of   action,   24-608 

BEEACH    OF    THE    PEACE— Consult 

analysis  of  this  article,  4-558.     See 

also   Criminal   Procedure. 

Forcible    entry    and    detainer,   action 

to    prevent,"    8-1090 
Pint,  23-187 
Security    ngninst,    soo      Security      to 

Keep  the  Peace. 
Vnrinnco.   2ri■C^^2 
BRIBERY — Consult    analysis      of    this 
article,   4-566.     See   also   Criminal 
Procedure. 


BRIBEEY,  contd. 
Juror,    of,    17-502 
Prohibition   laws,  bribing  officer  not 

to    enforce,   17-319 
Variance  as  to  time,  25-575 
BRIDGES,  see  Highways,   Streets  and 
Bridges;       Waters     and     Water- 
courses. 
Admiralty   jurisdiction,    1-397 
At   common   law,  11-47,  48 
Definition,    11-47 
Elections,    8-145 
Highway,  as  part  of,  11-49 
Maintaining,  duty  of,  11-50 
Public    and    private,      distinguished, 

11-47 
Scope  of  term,  question  of  fact,  11- 
48 
BRIEFS — Consult   analysis   of   this  ar- 
ticle,   4-574 
Appeal,  for  rehearing,  2-407 
Case  or  question  certified,  N.  H.,  4- 

727 
Commerce   commission,   14-262 
Commerce  court,  5-170 
Criminal  appeals,  on,  23-131 
Customs  duties,  on  appeal,  6-349 
Equity,  at  hearing,  8-493 
Errors,   assignment   of  not  in  brief, 

waived,   8-639 
Intervener^  by,  14-342 
Jurors,    examination    of,   17-272 
Matters    disqualifying,    17-348 
Patents,    appeal    from    patent    office 

decisions,    21-177 
■Rehearing,    accompanying^,    22-665 
Ees  judicata,  application  of  estoppel 

to  persons  filing  briefs,  23-71 
Stipulation   waiving  filing,   24-143 

Oral    stipulation,    24-130 
Withdrawal    by    withdrawing      attor- 
ney,  24-298 
BROKERS,    see   Factors  and  Brokers; 

Principal    and   Agent. 
BUCITET  SHOP,  see  Gaming. 
BTTCtGERY.  see  Sodomy. 
BUILDERS,  sec  Architects  and  Build- 
ers;   Implied   and   Express   Agree- 
ments;  Work   and  Labor. 
BUIT.DlXn     AND    LOAN      ASSOPTA- 

TIONS,  see  Loan  Associations. 
BUILDTNCt    RESTRTrTTONS,    sco    In- 
jimctions;  Lands  and  Land  Trans- 
fers. 
BURDEN  OF  PROOF,  soo  Opening  and 
Closing;  Trial.  And  son  "Encyclo- 
paedia of  Evidence." 
Abatement,  plea  of,  1-68 
Abduction,   1-87 

Accounting^    between    partners,    .21- 
42 
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BITRDEN  OF  PROOF,  contd. 

Attorneys,    authority    to    aoopt    satis- 

fai'tion  of  jiuljjiiioiit,  IG-olv? 
Boundaries,   in   proceedings   to   estab- 
lish,  18-670 
Certiorari,    on,    lS-384 
Contract  .actions,  11-1036 
Cross-demands,  as  to,  2.'>-S0t 
Death,  in  action  for  wrongful,  6-440 
Default,   on,    14-S94 
Deportation    of   Clnnaman,   11-912 
Execution   sale,   setting   aside,  16-21S 
ITonie?t?rid  contest,  11-333 
Indeninitv,  as  affected  by  notice,  12- 
27 
Bonds,  in  proceedings  on,  23-860 
Injunction,  matters  of  avoidance,  13- 

228 
InsanUy,  as  to,  13-628,  632 
Instructions    upon,    13-886 

Additional    instructions,    after    re- 
tirement of  jury,   17-600 
Defining  in,  i:5-S20 
Insurance   actions,   14-99 
Master    and    servant,    actions    for 

injury    to    servant,    19-549 
Sales,  actions  by  seller  for  breach, 
23-234 
Interpleader,  in,  14-180 
Judgment,   showing   payment    of,    16- 
552 
As   affected   by,   14-791 
Jury,  on  challenge  of,  17-106,  417 
Conversations,    with    strangers,   17- 
498 
With  parties,  17-493 
Examining    as    to,    17-169 
Misunderstanding  as   to,   17-283 
Separation  of  jury,  prejudice  from, 
17-465,    469 
Knowledge  of,  17-478 
Voir    dire,    on,    17-178 
Partnership,    of,    21-76 
Preliminary    examination,   on,    21-511 
Province  of  court,  to  determine,  21- 

845 
Ees  judicata,  as  to,  23-10,  52,  90 
Sheriffs    and    constables,      in    actions 

on  official  bonds,  23-914 
Third   party  claims,  in,  16-151 
Verdict,  illegality  of  average  verdict, 

17-588 
Voir  dire,  see  supra,  Jury. 
BTTRGLARY — Consult   analysis  of  this 
article,    4-590.      Sec    also    Criminal 
Procedure. 
Insurance,    province      of   judge    and 

jury,  14-87 
Joinder    with    other    offenses    in    in- 
dictment, 12-533,  534,  675' 


BUHGLAHY,  co)ttd. 

Jury,    number    of    challenges,    17-232 

Law  books,  reading  to,   17-516 
Province    of    judge    and    jury    as    to 

intent,   21-S54 
Variance,   25-614 

As   to   time,   25-575 
Venue,   25-930 

Property  transported,  25-931 

BURNT  RECORDS,   see  Records. 
CALENDAR??,  sec  Courts;  Dockets  and 

Calendars. 
CANAL  ZONE,  jcourts   of,  24-81 
Jurisdiction,  circuit  court  of  appeals, 
25-387,   424 
District  court,  25-450 
CANALS,    see   Admiralty;      Navigable 
Waters;       Waters       and     Water- 
courses. 
CANCELLATION  OF  INSTRUMENTS, 
see   Equity   Jurisdiction   and   Pro- 
cedure;   Rescission    and    Caaicella- 
tion. 
CANCELLATION  OF   NATURALIZA- 
TION, 20-271 
CAPACITY,  sec  Incapacity. 
CAPIAS,  see  Judgments  and  Decrees, 
Enforcement  of. 
Penalties,   in   actions  to  enforce,   11- 
928 
CAPIAS  AD  RESPONDENDUM,  posse 
comitatus,    to    aid    in    execution 
of,   23-840 
Return   by   officer   whose   incumbency 
has   ceased,   23-842 
CAPTION,    see    Pleading   and    specific 

titles. 
CARE,   DEGREE   OF,   see  Negligence. 
CARM.ACK  AMENDMENT,  ace  Inter- 
state Commerce. 
CARNAL  KNOWLEDGE,  incest,  aver- 
ring in,  12-5 
Rape,    joinder    with,    12-534 
CARRIERS,    see    Admiralty;    Corpora- 
tions;  Freight  Carriers;   Interstate 
Commerce;       Liens;      Monopolies; 
Passengers;      Public    Service    Cor- 
porations;     Railroads;    Ships    and 
Shipping;    Street   Railroads;    Tele- 
graphs   and      Telephones;      Ware- 
housemen. 
CARRYING  ARMS  OR  WEAPONS,  see 

Weapons. 
CASE,  see   Case   (the  Action  of  Tres- 
pass on  the) ;  Suits  and  Actions. 
Defined    and    distinguished,    24-324 
Meaning  as  used  in  federal  constitu- 
tion,  25-262 
Waste,  case  in  the  nature  of,  see 
Waste. 
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CASE  AND  QUESTION  CERTIFIED, 
RESERVED   OR   REPORTED— 

Consult      analysis    of    this   article, 
4-664 
Appeals,    2-2S8 

Bankruptcy  proceedings,  3-1028 
United    States    courts,    circuit    court 
of  appeals  to  supreme  court,  25- 
379 
Jurisdictional    questions,   25-365 
CASE   ON  APPEAL— Consult   analysis 
of  this   article,  4-764.  See  Bills  of 
Exceptions;      Statement    and    Ab- 
stract of  Case. 
Admiralty,  apostles,  1-562 
Agreed  case,  1-766,  767 
Appeals,  2-332,   342,  386 

Must    show   final    decision,    2-162 
Should  be  certified,  2-352,  355,  357 
Arguments,    errors    regarding,    2-849 
Bastardy  proceedings,  4-81 
Case  or  question   certified,   excepting 
party   to    prepare,   N.   Y.,   4-739, 
741 
Costs,  appeals,  of  transcript,  5-1010, 

1014 
Criminal   cases,  in,   23-115,   126 
Justice's   court,   from,    lS-274 
CASE    (THE  ACTION  OF   TRESPASS 
ON  THE) — Consult  analysis  of  this 
article,  4-610 
Abolition    of,   as   formal   action,    see 

Forms  of  Action. 
Actual    force    waived,    where,    18-623 
Adjoining    landowners,    lateral    sup- 
port,  1-325 
Animals,  for  injuries  by,  1-954 
Apprentices,  for  enticing,  2-585 
Attorneys,  against,  by  client,  18-848, 

854 
Choice  of  remedies,  or  trespass,  5-100 

Or    assumpsit,    5-116 
Civil    riplits,    for    damages,    5-125 
Common    carrier,    against,    21-123 

By   passenger   against,   21-153,   161 
Commons,  for  injury  to,  18-637 
Corporations,  5-571 
Cross-demands,    right    to   assert,    23- 

6U 
Damages,    pleading  special,    13-383 
Denials,   general   issue,    7-64 

Release   under   general,   7-73 
Distress,    for    wronglul,    18-533,    535 
Easement,    for    obstructing,    7-957 
Escape   for,   21-601 
Fences,  penalty  for  failure  to  build, 

18-673 
Forfeiture    <'or,    illegal    coal    mining, 

18-624 
Fraud    and    deceit,   action    of   deceit, 
10-36 


CASE    (THE  ACTION  OF  TRESPASS 

ON  THE),   contd. 

General    issue,    defenses    subsequent 

to  commencement  of  action,  24- 

347 

Highways,  by  owner  of   ice   in,   11- 

125 
Indemnity,    on   implied,    12-29 
Innkeeper,  against,  13-414 
Judgment,  for  failure  to  enter  satis- 
faction of,  16-5S9 
Land  contract,  action  for  price,  25- 

759 
Landlord  and  tenant,  to  assert  lien, 
18-546 
Leased  premises,  injury  to,  18-455 
Libel   and   slander,   for,    18-889 
License,  for  injury  to,   18-639 

License  in  real  property,  obstruct- 
ing, 18-985 
Lien,   to   enforce,   innkeepers,   13-412 
Landlord's    lien,    18-546;     18-1011, 
1013 
Life   tenant,   by,   18-623 
Liquor  laws,  for  violation  of,  14-475 
Liveryman,    by,    for    injury    to    ani- 
mals, 18-1096 
Loan  associations,  against,  by  mem- 
ber,   18-1100 
Master   and   servant,   for   injury    by 
servant,   19-558 
For  injury  to   servant,  19-555 
Mesne  profits  for,  setting-off  improve- 
ments, 18-682 
Party   walls,   damage   from,   21-112 
Patents,    infringement    of,    21-184 
Penalty,  for,   18-673 
Pewholder,    by,    22-711 
Principal  and  agent,  actions  by  third 
persons,  21-540 
Against  third   persons,  21-538 
By  agent  against  principal,  21-560 
Process,  for  abuse  of,  21-796 
Remainders,  for  injurj^  to,  18-629 
Special    assessments,    for    failure    to 

levy  and  collect,  23-965 
Specific    performance,    for,    23-1083 
Tenants  in  common,  between,  24-751 
Trademark,  for  use  of,   24-873 
Trespass    as    optional     remedy,    24- 

926 
Trespassing      animals,      for    damage 

done   by,   24-987 
Trover  as  a  form  of,  25-4 
Where  no  form  of  writ,  10-2 
CATTLE,    see    Animals;    Freight    Car- 
riers;       Railroads;        Trespassing 
Animals. 
C  A  ITS  A    MOPTLS,   see   Gifts. 
CAITvSE,  see  Suits  and  Actions. 
Defined  and  distinguished,  24-324 
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CASE    (THE  ACTION  OF  TRESPASS 
ON  THE),    <•<);;/./. 
(h-,lors    1.'    show,    20-S12 
CAUSE  OF  ACTION— (\iiisult  analysis 
of   this   artii'lo,    J-SOl.   Spp   Limita- 
tion   of    Actions,    Now    Cause    of 
Action       or       Defense;        Several 
Counts;   Suits  and  Actions. 
Admiraltv,        recognises        equitable 
riijhts,  1-422 
Change  by  amendment,  1-475 
Affidavit  of  defense,  determines  nec- 

c-srity  of,  1-664 
Amendnrnts      changing,    1-475,    863, 
SS2,    910,    925;    7-125.      See    also 
New    Cause   of   Action    or    De- 
fense. 
Assumitsit,   3-183,   209 
Attachment,  3-716 
Bills  and  answers,  4-195 
Case,  action  on  the,  4-656 
Death    by   wrongful   act,    6-434 
Elections,  S-79 

Justice's    court,    in,    18-321,    327 
Parties,    6-435 
Amicable  actions,  stated  in,  1-933 
Another  action  pending,  no  eause  in 
first,    1-1003 
Identity    of    cause,    1-1020,   1026 
Answer,  none  where  total  failure  of, 

2-53 
Apptal  bonds,  when  arises  on,  2-SS, 

91 
Appeals,  failure   to  state   raised   op 
2-250 

Error  assigned  on,  8-564 
Arbitration,   award   on   as,   2-644 
Architects    and      builders,      recovery 
where      owner   completes,   2-694, 
706 
Arrest  in  civil  eases,  facts  stated,  2 
944,  954 
As   ground   of,  2-953 
Process   need   not   state,   2-968 
Arrest   of  judgment,   not   accrued,   2- 
989 
Defect  not   cured,   2-1021 
For  want  of,  2-989,  1000 
Assignment    for    creditors,      remains 
against  assignor,  3-49,  51 
By  and  against   assignee,  3-72,  82 
Assumpsit,    not    changed    by    amend- 
ment  in,    3-183 
Not  new  by  amendment,  2-209 
Attachment,    on    what,    3-323 

Change      in    cause      of    action    by 

amendment,   3-716 
Statement    in    writ,    3-478,    480 
Statement    of   in    affidavit,   3-421 
Variance,    3-440 
Attorney's  fees,  when  accrues,  18-838 


CAUSE  or  ACTION,  contd. 

Hanks,    for     liability    over    subscrip- 
tion,  4-23 
P.i'iioficial   associations,  4-84 
Bills    and    answers,    stating    part    of 
bill,   4-113,   ]30 
Amendnicuts   changing,    4-195,    198 
Bond,  injunction  bond,  13-328 
Breach  of  promise,  4-546 
Case,    action    of,    setting    out,    4-G42, 
656 
Amendments  changing,  4-656 
Certainty  in  pleading,  4-845,  859 
Champerty,  where  independent  of,  4- 
936 
By  party  injured,  4-967 
Change  of  venue,  locus,  5-9 
Collateral    attack,    objections    as    to 

cause   of  action,   15-475 
Complaint,  see  infra,  Declaration  and 

complaint. 
Compromise    and    settlement,      claim 

without   foundation,  5-195 

Conclusions    of    law,    insufficient    to 

state,  5-205.     See  Conclusions  of 

Law. 

Conditions   precedent,   see   Suits  and 

Actions.     See  also   Conditions. 

Contribution,    when   accrues,     5-501, 

502 
Copyright  proceedings,  from   federal 

statutes,   5-507 
Corporations,    for   dividends,    accrues 
when,  5-693 
Foreign,   on   what   liable,   5-734 
Crimes,  merger   in,   24-384 
Criminal      conversation,    at    common 
law,  6-250 
Abandonment  of,  6-253 
Cross-bill,  must  state,  6-272 
Cross-complaint,   fully   stated,   6-304 
Not      supplied      by     supplemental 
pleadings,  6-310 
Crpss-demand,    designating    and    ad- 
mitting  plaintiff's   cause    of    ac- 
tion,  23-782 
Independent         cause      of      action 

against   plaintiff,   23-582,   627 
Mnst    be    subsisting    cause    of    ac- 
tion, 23-701 
Necessity    of    cause    of    action    in 

plaintiff,    23-625 
Necessity    of    setting    forth    cause 
of   action,   23-786 
Death  by  wrongful  act,  by  deceased 
necessary,    6-371 
Amendments  changing,  6-434 
Arising    in    another      state,    6-377, 

384 
New  cause   created,  6-366 
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CAUSE  OF  ACTION,  contd. 

Declaration    and    complaint,      defini- 
tion, 6-641,  642 
Facts   constituting,   6-680,   722 
Statement  of,  6-641,  66S,  711 
Praver  for  relief  not  statement, 

6-717,   719 
Separately  stated,    6-701;    7-940 
Several  counts,  6-706,  710 
Suggestions  as  to  how  to  state,  6- 
728 
Default,  judgment  on  facts  not  con- 
stituting, 6-S33 
"Where  no  cause  of  action  stated, 
14-859,  8S7 
Definition,  20-349 
Demurrer,   6-910,   912 

General   sufficient,    6-923,   927,   929 
Not   to   part,   6-S59 
"Where  not  specific,  6-878 
Departure,    new    cause    of   action,    7- 

125 
Detinue,    7-474,    478 
Discovery,  plaintiff  must  have,  7-528 
Bill  must   show,  7-536 
In    affidavit      for    examination    of 

party,  7-567 
Necessary      for      examination      of 
party,    7-567 
Divorce,    amendments    adding,    7-783 

For   alimony   alone,   7-815 
Duplicity,  ill   pleaded,   7-933 

What    constitutes    one,    7-940,    943 
Easements,  without  necessity  for  use, 

7-961 
Ejectment,    7-985,   996 

Disseizin,  7-1000,  1007 
Elections,        amendment        changing 
ground  of  contest,  8-79 
Refusing  vote,  intent,  8-139 
Eminent      domain,     taking     without 

compensation,    8-348 
Error,  assignment  for  want  or  insuf- 
ficiency of,  8^64 
Estoppel,  pleading  as  an  element  in, 

8-686 
Execution  not  a,  15-720 
Executors,  and  administrators,  filing 
of   claims,    8-759 
De  son   tort   who   have,   8-778,   779 
On    bonds,    8-782,    785 
Exemptions  as  affecting,  16-105 
Extortion,    8-824 
Factors  and  brokers,  8-866 

For  commissions,  accrues  when,  8- 

884 
For  nonfeasance,  8-874 
Tender  of  purrhaso  price,  8-908 
Facts  "constituting,  6-685,  et  scq.;   6- 
722,  et  acq. 


CAUSE  OF  ACTION,  contd. 

Failure  to  present,  relief  from  judg- 
ment where,  15-121,  269,  300,  304 
False   imprisonment,  8-914,  920,  959, 
965 
Against  whom,  8-945,  958 
Federal   Employers'   Liability   Act, 
under,  19-459 
Forcible    entry   and   detainer,     wLen 

accrues,   8-1107 
Fraud  and  deceit,  10-35,  37 
Fraudulent  conveyance,  allegation   of 

existence,  where,   10-156 
Freight    carriers,   against   connecting 
carriers,   10-239 
Consignor  or  consignee,  10-227,  237 
Garnishment,  in  principal  defendant, 

10-393,  397 
Grounds   of   relief,   joinder   of   sever- 
al, 20-61 
Illegal  or  immoral  act  as  basis,  24- 

385 
Indemnity,  when  accrues   in,   12-28 
Inducement    (s.ee    Inducement),      6- 

668 
Injunction,  13-47 

Bond,  accrual  of  action,  13-328 
Temporary    injunction,    13-196 
Interest,   for,   14-117 
Joinder  of,  see  Joinder  of  Actions. 
Judgment,  as  cause   of  action,  15-269 
Belief   from,  where   good   cause   of 
action,    15-121,    229,    269,    300, 
304 
"Where   no   cause  of  action  stated, 
14-789 
Confessed  judgment,  14-802,  811 
Default  judgment,   14-859,   887 
On  pleadings,  14-929 
Jurisdiction,   not   determined   bv,   17- 

GfiO 
Justices    of    the    peace,    against,    18- 
389 
How  presented  in  courts  of,  18-27 
Leave   of   court   not   part    of,   24-346 
Legal   or   equitable,   24-366 
Libel    and    slander,    18-895 
Motive   as   affecting,   24-393;   4-815_ 
Must  exist  at  commencement  of  suit, 

24-347,  348 
Nature    of,    ascertained    from   plead- 
ings,   18-23 
Patents,    for    infringement,    21-184 
Process,   designating   in,   21-733 

Averring    cause    of    action    in    affi- 
davit  for  publication,  23-542 
Endorsements   on,   21-751 
Repeal   of   statute,   effect,  24-95 
Separate  statement  of  (6-701;  7-940), 
see  Several  Counts. 
Injunction,   13-47 
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CAUSE   OF  ACTION,   coittil. 

iSeveral   oounts,   stating   causo   of   ac- 
tion  in,  23-S14 
Sovoranoe    of    actions,    il3-S22 
Statuto    of    limitations,    as    bar,    IS- 

102S 
Subcontractors,   or   niatoiial   men,   in 

favor  of,  19-620 
Subject   of   action,   distinguishccl,   2.!- 

G4S 
Supplemental    pleading    of    essential 

facts,   24-530 
Survival  of,  24-500 

Distinguished  from  survival  of  ao- 
titfn,  24-590 
Tests  to  determine  whether  split,  24- 

303 
Transaction,   compared,   23-639 
Transcript,    shown    by,    18-278 
Ubi   ,ius    ibi    romodium,    22-718 
Variance    and    failure    of    proof,    21- 
733;    25-653 
CEMETEKIES,  sequestration  of  ceme- 
tery   lands,    23-491 
CENSORS,  see  Theaters  and  Shows. 
CERTAINTY  IN  PLEADING — Consult 
analysis  of   this  article,  4-832,   See 
Indictment    and    Information;    In- 
ducement. 
Abatement,  in  pleas  of,  1-42;   21-772 
Abbreviations,   use    of,    12-310 
Abduction,    1-80,   81 
Abortion,  1-101,  110 
Accord    and    satisfaction,    distinctly 
set    forth,    1-175,    179,    180,    181 
Ambiguity,  1-186 
Account    should  be  certain,  1-223 
Accounting,    1-2S9,    290 
Acknowledgment,   in    bar   of   plea   of 

limitations,    10-1075 
Action   to   review,   complaint  in,   15- 

365 
Admiralty,    1-448,   451,   461 
Claims,   1-503 

Exceptions   taken,    1-469,    470 
Adulteration,    exceptions    in    statute, 
1-585 
Indictment,  1-585,  588 
Adultery,   1-600,   603,  605,   611 

Charging  incest  by,   12-6 
Adverse  possession,  1-624,  631 
AflBdavits,    for    attachment,    13-300; 

18-510,    645 
AfSdavits  of  merits  and  defense,  12- 
898 
Not    required    in,    1-697 
Affrav,   1-725,   729 
Agent,  acts  of,  12-900 
Agreed  case,  rules  mav  be  applied  in, 

1-753,   754 
Alienating   afifections,   1-781 


CERTAINTY    IN    PLUADINO,    contd. 
-Vltercd    inatrunient,    spoliation,    1-S29 
Alternative,  allegations  in  the,  14-372 
Uoinicido,    11-591 
Injuries,   action   for,   13-355 
Intoxicating      liquors,    seizure,    14- 
496 
Ambiguous  words,  to  be  avoided,  12- 

308 
Amendments  to   make  certain,  inlor- 
mation,  12-561 
On    appeal,    18-321 
Animals,   injuries   by,   1-955,   956 

Injuries  to,  1-967,  968 
Another  action  pending,  1-1037,  1039 
Answer,    in    injunction,    13-223 
Answers,  argumentative  denials,  2-21 
Higher   than    complaints,    2-55 
New   matter    in,    2-45,   52 
Partial    defenses,    1-55 
Appeal    bonds,    in    actions    on,    2-9S, 

104 
Appeal,    on,   from    probate    decisions, 

21-671 
Arbitration,  2-649,   652 
Architects  aiml  builders,  2-685,  710 
Argument,   charging   by   way   of,   12- 
323 
Striking  out,  24-265 
Argumentative      pleading,    in    majn- 

damus,  19-273 
Arson,    3-5,    28 

Charging    disjunctively,    3-7 
Negativing   exceptions,   3-11 
Assault   and   battery,   3-35,   36 
Assignments,  3-123,  134 

Of  insurance  policy,  14-55 
Assumpsit,   3-184,  210 

General  allegations,  3-208 
Assumption  of  risk,  19-499 
Attachment,   3-703 

Affidavits,    3-419;     13-300;     18-510, 

645 
In    proceedings   to    vacate,   3-800 
Bills  and  answers,  4-123 

Amendments,   to    make    certain,    4- 

l.«9 
Tn    answer,   4-170 
Bills    and    notes,    setting   out,    4-245, 

248,  270 
Bills   of   exceptions,   certainty    of,   4- 

394,    400 
Bills    of      particulars      distinguished 
from  motion  to  make  definite  and 
certain,  4-375 
To  make  definite  and  certain,  4-381 
Bills   to  impeach   judgments  and   de- 
crees, 4-484,  488 
Bonds,  4-497,  507 

Distiller's  bonds,  14-131 
Breach   of   contract,    11-992,   1007 
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CEETAINTT    IN    PLEADING,    contd. 
Breach    of   promise,   4-550 
Breach  of  the  peace,  in  indictment, 

4-562 
Burglary,  4-593,   603 
Case,  the  action  on  the,  4-642,  656 
Certiorari,  in  petition,  4-907,  911;  18- 

370 
Charging  criminal  offense,  generally, 

12-321,  342 
Civil  rights,  necessary  allegations,  5- 

125 
Collision,  .between -cars,  21-142 
Common   carrier,   duties   of,   21-133 

Negligence    of,   21-133 
•Compounding   crime,   5-190 
Conclusions   of   law,   5-205 

'In  criminal  pleading,  12-344 

Injunction,    13-ol 

Motion   when   proper,   5-227 
Conditions    precedent,      non-perform- 
ance of,  11-1020 

Insurance,    14-42 

Waiver  of,  14-52 
Conjunctive     allegations,     libel     and 

slander,    18-912 
Conspiracy,  indictment,  5-282,  309 
Construction  and  theory  of  pleading, 

specific  allegations,  5-341 
Contempt,    affidavit    for    attachment, 

13-300 
Continuando,  aidultery,  1-606 

Incest,    12-6 

Injuries  from  highway,  11-227 

Label  and  slander,  18-912 

To    charge    continuing   offense,    12- 
504 
Contract,    11-951 

Contra  formam  statuti,  see  Statutes. 
Contract,  of  carriage,  21-123 

Of   employment,   19-447,   457 
Confributory   negligence,   of   servant, 

19-497,  503 
Copyright       proceedings,    alternative 

allegation,  5-513 
Corporations,  5-638 

Denials   by,   12-909 

StockhoMera'    suits,    5-713,    715 
Counterfeiting,  6-6,  16 
Courts   martial,   6-114 
Covenant,  action   of,   6-145,  155 
Creditors'  suits,  6-209 
Criminal    pleading,    modern    rules    as 

to,   12-304 
CrossflemandH,    23-783 
Cruelty  to   animals,   6-317 
Customs   duties,  in   indictment,   6-359 
Damages.    13-362 

For  ejection   of  passenger,  21-1.58 

Highways,   injuries  from,   11-112 

Itemizing,  13-363 


CERTAINTY    IN    PLEADING,    contd. 
Damages,  contd. 

Sales,   damages    for   breach   of   by 

buyer,  23-232 
Special  damages,  libel  and  slander, 

18-921 
To  passenger,  21-126 
To  servant,  19-500 
Date,  use  of  Anno  Domini,  12-308 
Death  by  wrongful  act,  6-404,  438 
Indictment,  6-457 
Means  of  homicide,  11-589 
Naming  beneficiaries,  6-413 
Debt,  action  of,  6-478,  485 
Decedents'   estates,  not   observed   in 
claims,   6-530 
Petition  to  sell,  6-549,  553 
Declaration      and      complaint,    6-669 
700 
General   observations,   6-722,   729 
Decree  pro  confesso,  admits  only  the 
certain    allegations,    6-769 
Uncertain      allegations    proved,    6- 
771 
Deeds,  18-715 

Duress  in,  18-700 
Default,    pending    motion      to    make 

certain,   14-879 
Demurrer,    6-872,   886,   905,   935;    12- 
654 
Admits   facts   well  pleaded,   6-943, 

955 
For  uncertainty,   13-3S7;   19-471 

Highways,  injuries  from,  11-229 
In    indictment,    12-650 
Motion  instead,  where,  6-905 
Demurrer    to    evidence,    7-14 
Denials,  7-37 

Notice  of  defense,  7-80 
Describing     accused,    in   preliminary 

complaint,   12-139 
Description    of   goods   in    trover,   25- 

36 
Detinue,   7-481,   482 
Disjunctive    allegations,    1-84;    14-372 

In   indictment,    12-650 
Disorderly    house,    indictments,    7-705 
Distillers'   bonds,  suits  on,  14-131 
Disturbing      public    assembly,    7-715, 

723 
Divorce,  7-759,  771 

Defenses,   7-773 
Dower,    petition    for    assignment,    7- 

873,  875 
Duplicity,  see  Duplicity. 
Duress,  11-1027;   19-705 

As  ground   for  annulment  of  niar- 

riage,  19-383 
In  deed,  18-700 
Easements,    description,    7-955,    966, 
969 
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CERTAINTY    IN    PLE^VDINO,    contJ. 
Ejoitmout,    7-1027,    llKij 
Elootioiis.  in  coiitosts.  8-65,  73 

In  iiitHctnitMit,  S-ir>Ll,  158 
Elcctrioitv,  allegations  of  negligenco, 

S-17i;   17o 
El-kins    Act,    indictment    under,  ,M- 

2S0 
Embozzle<nent,      indictment,      8-213, 

241 
Eminent  domain,  S-279,  289 
Error,  assifX'inient  of,  certainty  in,  8- 

538,  530 
Estoppel,.  S-G9o,  702 
Eviction,   in    action   for   rent,   18-494 
Evidence  not    to   be   pleaded,  indict- 
ments,  11-619;   12-323,  346 
Actions   for   discharge   of   servant, 
19-429 
Execution,  petition  for,  15-779 
Executors  and  administrators,  plead- 
ing  capacity,    8-73S,    744 
Exhibits,  construetion   of,  S-811 
Extortion,   in  indictment,  8-829' 
Factors  and  brokers,  action  for  com- 
mission, 8-885 
Facts,  ultimate  facts  to  be  pleaded, 

19-429 
False    imprisonment,   8-959,   965;    13- 

409 
False  personation,   in   indictment,   8- 

974,  975 
Fixtures,   IS-680 

Forcible   entry   and   detainer,    8-1109 
Foreign  language,  libel  and  slander, 

18-918 
Forgery,   indictments,      8-1143,      1177 
Fornication,  charging  incest  by,  12-6 
Forthcoming  bond,  10-28 
Fraud  and  deceit,  10-51,  57;  11-1027; 
18-697;    21-194,   882,   890;    23-785 
Deed,  in,  18-700 
Defense  of,  18-39;  23-253 
Injunction,  in,  13-60 
Judicial    sales,    in    conducting,    16- 

78o 
Laches,  as  excuse   for,  18-433 
Limitations,  as  avoiding  bar  of,  18- 

1072 
Patent  infringement   suits,  21-204 
Frauds,   statute   of,   special  plea   of, 

10-77 
Fraudulent   conveyances,   10-151,   172 
Freight  carriers,  by  plaintiff,  10-242, 

252 
Frivolous  and  sham  pleading,  uncer- 
tain allegations  not  sham,  10-271 
Gaming,   in   actions  to   recover,  loss, 
10-323 
Actions   for  penalties,   10-329 
In    indictments,   10-337 


CERTAINTY    IN    PLEADING,    coiitJ 

(iood   faith,   21-8S7 

Grammar,   mistakes   in,  effect,   22  311 

Guaranty,  10-082,  693 

Guardian    and    M'ard,      representative 
capacity,  10-SGS,  870 
In  action  on  bond,  10-890 
Petition  for  letters,  13-501 

ITaec  verba,  declaring  in,  11-989,1007 
Insurance   policy,   on,    14-26,   29 
Libel   and   slander,   18-917 

lloirs,    petition    to   determine,    12-920 

Highways,   injury   from,    11-213;    11- 
226' 
Indictment,      for   failure    to   make, 

11-105 
-  For   failure   to   repair,   11-117 
Injunction,  answer  in,  11-111 
Complaint  for,  11-110 

Homestead,   exemption,  11-422 
Petition  for,  11-392 

Homicide,    describing    victim,    11-606 
Indictment,  in  general,  11-570,  574, 
591 

Identifying    statute    violated,    12-139 

Illegality,    11-896 

Impotency,  as  ground  for  annulment 
of  marriage,  19-383 

Incest,  indictment   for,   12-4 

Incompetency,  13-605 

Indictment    and    information,    12-294 
Against  highway  officers,   ll-14Ti 
Constitutional    provisions,    12-294 
Demurrer  where  uncertain,  12-650 

Duplicity  in,   12-651 

Homicide,  11-591,  619 

Inference,   charging  by  way   of,    12- 
322 

Intendments,   cannot   aid,   12-324 

Internal  revenue,  14-152 

Judicial   notice,  charging  matters   of, 
12-347 

Juvenile  acts,  for  violating,   12-881 

New  indictment,   in,   found   upon   re- 
submission. 12-354 

Presumption,  matters  of,  12-347 

Property,  st^tting  out,   12-298 

Quashing  for  uncertainty,  12-628 

Inducement,    in    action    on    contract, 
11-989 
Libel  and  slander,  18-898 

Information      and      belief,      see      In« 
formation  and  Belief. 
Allegations  on,  12-899 
Answei-s  in   equity,  12-902 
Injunction,  in,  13-55 
Pleas  on,  12-905 
Quashing  for  uncertainty,  12-628 

Injunction,  13-48 

Acts  to  be  restrained,  13-68 
Bonds,  actions  on,  13-340,  347 
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CERTAINTY    IN    PLEADINa,    contd. 
Injunction,  contd. 

Conclusions  of  law,  13-51 
Damages,  13-322 
Fraud,    13-60 

Information  and  belief,  13-55 
Interest  in  subject-matter,  13-63 
Irreparable    injury,    13-74 
Motion  to  make  certain,  13-322 
Public   wrongs,   13-78 
Trespasses  in,  13-72 
Injuries  to  persons  and  property,  13- 
353,  370,  383 
Highways,   from,  11-226 
Injunction,   from,   13-72 
Irreparable    injury,    13-74 
Injury   to    passenger,   21-136 
Innuendo,  use  of  in  libel  and  slander, 

18-906 
Insane  persons,  insanity  ■proceedings, 
13-451 
Actions  by  and  against,  13-605 
Insolvency,  in,  13-646,  650 
Discharge  in,   13-684 
Schedule,  13-653 
Insurance,    conditions   precedent,    14- 
42 
Haec  verba,  14-26,  29 
Non-payment  of,  14-54 
Proof  of  loss,  14-44 
Rescission   of   policy,   14-64 
Waiver,    of    conditions    precedent, 
14-52 
Intent,  19-765 

Internal    revenue,    libel    of    informa- 
tion,   14-149 
Indictment  and  information,  14-152 
Interpleader,   in,   14-199 
Interstate    commerce    commission,    in 

procee(|ings    before,    14-255 
Intervention,  right  of,  14-323 
Intoxicating    liquors,    complaint    for 
seizure,    14-492 
Place,  to  search  for,  14-494 
Sale  of,   14-405 

Violation  of  lirjuor  laws,  14-469 
.Taftitation   suits,  in,  18-962 
Judgment,  set-off  to,  15-353 

Statement  of  debtor,  on  confession 
of  judgment,  14-804 
Judicial    notice,   aider   by,   16-601 
Judioial    sales,    fraud    in    conducting, 
16-7.S5 
Infant's   property,    12-818 
Jurisdictionnl  facts,  to  bo  pleaded   in 
affidavit  and   information,  12-138 
Jury,  challongo  to  array,  17-103 
Justicp's    court,    in.    T<-17,   21 

Bill   of  partipulnrs.   18-31 
Justification,  in  libel  and  slander,  18- 
930 


CERTAINTY    IN    PLEADING-,    contd. 
Juvenile  acts,  indictment  for  violat- 
ing, 12-SSl 
Knowledge,    adultery,    1-607 
Laches,  in   excusing,  lS-432 

Fraud  as  excuse,  18-433 
Landlord  and  tenant,  attachment,  18- 
645 
Eviction,    in    action    for    rent,    18- 
494 
Motion  to  make  certain,  18-492 
Lien,  complaint  to  enforce,  18-553 
Rent,  action   for,   18-487,  492,  494 
Summarv    dispossession,    complaint 

or   affidavit,    18-585 
Title,   of   landlord,   18-456 
Legal    effect,   pleading   according   to 
11-989,  1007 
Insurance  policy,  on,  14-26 
Libel  and   slander,  18-896,  897 
Conjunctive    allegations,    18-912 
Continuando,  18-912 
Defamatory  matter,  18-917 
Foreign  language,  18-918 
Haec    verba,    18-917 
Inducement,  18-898 
Innuendo,    18-906 
Justitieation,  18-930 
Malice,   18-914 

Mitigating  circumstances,  18-937 
Motion  to   make  certain,  18-896 
Place,    describing,    18-912 
Privilege,    18-929 
Special    damages,    18-921 
Time,    18-012 
Libel   of  information,  internal   reve- 
nue, 14-149 
License,    to    remove      timber      from 

public   lands,   21-887 
Liens,  18-997,  1007,  1015 
Malice,  in  libel  and  slander,  18-914 
Mandamus,  19-262 

Answer  or  return,  19-272 
Marriage,   allegations   as  to,   in     in- 
cest,  12-6 
Grounds   for   annulment,   19-379 
Master  and   servant,  actions   for  in- 
jury to  servant,   19-470 
Actions  for  wages,   19-446 
Actions  for  wrongful  discharge,  19- 
428 
Matters    of   aggravation,   negativing, 

12-354 
Mitigating     circumstances,      in    libel 

and   slander,   18-937 
Motion,  to  make  certain,  13-385.   See 
Motions, 
rross-domands,  23-798 
Default   pending.   14  <^70 
Highways,  injuries  from,  11-229 
Injunction,  damages  in,  13-322 
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CERTAINTY    IN    PLEADING, 
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Motion,   coittd. 

Libol    aii.l    slaiul.T,    IS-SiKi,    DIS 
Kent,    complaint    I'or,    18-492 
Koplii-ation.    a,    to    plea    of    limita- 
tions, 18-1071 
Multiplioity  of  suits,  13-S4 
Name   of   offense,   in    criminal   plead- 
ing,   12-344 
Naminjr  afliant,   in    preliminary   com- 
plaint, 12-140 
Negative      pregnant      see      Negative 

Pregnant. 
Negativing  exceptions,  in  preliminary 
affidavit,  12-138 
Necessity  of,  in  indictment,  12-299 
Return    or    answer    to    mandamus, 
19-274 
Negligence,  for  loss  of  baggage,  21- 
105 
Objections   for  uncertainty,  20-310 
Of' master,  19-478 
New   matter,  in   answer,   12-905 

In   complaint   for   review,   15-367 
New   promise,   in   avoidance   of   limi- 
tations, 18-1074 
Notice,    of    injuries    from    highways, 

11-225 
Numbers,  how  used,   12-310 
Participles,  use  of,  12-324 
Partnership,  21-74 

Limited   partnership,   21-107 
Passenger,  relation  of,  21-118 
Patents,  21-193,   197,  200 
Payment,  in  avoidance  of  limitations- 
18-1074 
Non-payment  of  insurance,  14-54 
Penalty,    complaint    for,    obstructing 

highway,   11-164 
Person  and  property  injured,  describ- 
ing   in    preliminary    complaint,    12- 
138 
Place,  in  libel  and  slander,  18-912 
Intoxicating  liquors,  search  for,  14- 

494 
Offense,    of,    in    preliminary     com- 
plaint, 12-137 
Plea  of  guilty,  degree  of  offense,  2- 

893 
Poisoning,  in  indictment,  11-602 
Preliminary    affidavit     or     complaint, 
as    compared    with      indictment, 
12-135 
Charging  in  language  of  statute, 

12-134 
Statement  of  offense,  12-133 
Preliminary    examination,    on,    21-497 
Principal  and  agent,  pleading  the  re- 
lation, 21-555 
Prior  conviction,  12-354 


CERTAINTY    IN    PLEADING,    cotitd. 
I'rix  il('^,'f,    in     lilu'l    and    slander,    IS- 

029 
Probate  courts,  in,  21-659 
Prolixity,   to   be  avoided,   12-304,  305 
I'roof   of   loss,   insurance,   14-44 
Propertv,  charging  as  to,  in  criminal 

pleading,   12-298 
Provisos    and     exceptions,     in    indict- 
ment,  1-S5;    11-104 
Public    records,    matters    of,      12-901, 

909 
Public   wrongs,   in   injunction,   13-78 
Punctuation,    effect    of    mistakes    in, 

12-313 
Ratification,  of  acts  of  agent,  21-562 
Recital,  by  way  of,  12-322 
Record,  of  former  conviction,   12-355 
Reference,  aider  by,  23-817 
Remedy,   for    uncertainty,   18-44;    19- 
470,    471.      See    aupra,    Motion, 
Rent,   see    supra.   Landlord   and   ten- 
ant. 
Replication,   on   information   and   be- 
lief,  12-910 
Repugnancy,   in   indictment,   12-508 
Rescission,  of  policy,   14-64 
Rules,   of   common   carrier,  21-128 
Schedule,  in  insolvency,  13-653 
Schedule    of    exemptions,    11-506 
Sequestration,  application  for,  23-492 
Set-off,  to  judgment,  15-353 
Specific   performance,  23-1045 
Spelling,   mistakes  in,   effect,   12-311 
Statement    of    debtor,    on    confession 

of  judgment,  14-804 
Statute    of    limitations,    18-1055;    21- 
582 
Matters  of  avoidance,  18-1067,  1070 
Fraud,   18-1072 
New  promise,  1§-1074 
Replication   to   plea  of,  18-1071 
Statutes,    18-1059.     See   Statutes. 
Striking   out   entire  pleading  for  un- 
certainty,   24-259 
Surplusage,   indictment   not   rendered 

double  by,  12-.502 
Symbols,  use  of,   12-310 
Tender  "on   or   about"   certain   day, 

24-771 
Time,  allegations  as  to,  14-380 
Caption,  in,  12-178 
Highways,   injuries   from,   11-227 
Prosecutions   against  officers,   11- 
144 
Indictment    and     information,     in, 
generally,  12-296 
Homicide,  11-579 
Incest,   12-5 

Prosecutions      against      highway 
offi^cers,  11-144 
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CERTAINTY    IN    PLEADING,    contd. 
Time,   contd. 

Libel  and  slander,  18-912 
Preliminary   complaint,   12-136 
Title,  allegation  of,  24-830 

Of  landlord,   18-456 
To  patent,  21-199 
Torts,    of    agent,    21'^56 
Transfer   of   causes,  pleadings   after, 

18-173 
Trespasses,  in  injunction,   13-72 
Undue  influence,    in    obtaining    deed, 

18-700 
Vulgar  language,  21-145 
Waiver,  of  objection,  lS-387 

Of   conditions   precedent,    14-52 
Want    of    consideration,    11-1025 
Warranty,  breach  of,  23-255 
Waste,    13-68 

Weapons,    describing    in    indictment, 
11-589 
Manner  in  "which  used,  11-597 
Witnesses,    setting    out      in      prelim- 
inary  complaint,   12-140 
Wounds,    in    indictment,    11-625 
CERTIFICATE  OF  HOMESTEAD,  see 

Declaration. 
CEETITICATE      OF      PROBABLE 
CAUSE    AND    OF    REASONABLE 
DOUBT — Consult    analysis    of    this 
article,  4-S66 

CERTIORARI — Consult  analysis  of  this 
artiflo,  4-S'^l.     See  Justices  of  the 
Peace;  Taxation. 
Admiralty,  use  in,  1-423 
Allotment    of   homestead,   to    review, 

11-368 
Amendments,  of  return,  18-379 
Amount    involved,    as    affecting,    18- 

366 
Appeal,  as  affecting,  18-363 

Highwav     proceedings,  11-54,  96; 
21-612 
Bonds,   refusal    to    approve,    18-255 
Distinguished,    18-366 
On   diminution   of   record,  2-380 
Pending  appeal,  11-54;  23-140 
To   review   appeal,   11-54 
Where  right  to  appeal  lost,  18-368 
Application    for,   highway   alteration, 
11-136 
Notice  of,  18-373 
Time  for,  18-372 
Assignments  of   errors  on,   18-381 
Attachment,  to  review,   18-366 
Bail,  to  review  refusal   of,  22-460 
Bankruptcy   proceedings,  3-1028 
Case    or   question    rortified,    requiring 

certification,  4-682.   708,   725 
Contempt,  to  review,  5-428 


CERTIORARI,    contd. 
Costs  on,  18-387 

Errors  as  to,  to  correct,  18-361 
Highway    proceedings,    11-102,    137 
Court   commissioner,  power  to   allow, 
16-704 
To  review  acts  of,   16-706 
Courts  martial,  issued  when,  6-131 
Criminal  cases,  in,  23-115 
Damages,    to    review    assessment    of, 

highways,    ll-93n 
Decisions  reviewable,  illustrations  of, 

18-365 
Default,  to  review,  14-873 
Demurrer  to   pleadings,   6-857 
Direct  attack,  a,  15-378 
Discretionary   with    court   to      grant, 

11-92;   18-362 
Dismissal,  judgment  on,  18-377 
Distinguished  from  writ  of  error,  26- 

604 
Effect    of,    on    highway   proceedings, 

11-61 
Elections,  not  for  contest,  8-49 
To  review,  contests,  8-108 
Tvomination    proceedings,    8-131 
Eminent   domain,   8-340,   342 
Equitable      relief,     where     certiorari 

available,    15-278,   281 
Errors  and  irregularities,  not  to  re- 
view,  18-367 
Estoppel  to  sue  out,  highways,  11-94 
Evidence  on,  18-382 
Execution,  to  review  motion  to  quash, 

18-143 
Fees  on,   18-373 

Garnishment,    to    review    void    judg- 
ment,   10-594 
To  review,  18-366 
Grounds   for,    18-362,  367 
Guardian  and  ward,  13-514 

Appointment    of    guardian,   10-805 
Insane   persons,   removal  of  guard- 
ian,  13-532 
Habeas    corpus,    to    supplement      the 

writ,  10-961 
Health,    to    correct    errors   in    regula- 
tion,  10-980,  981 
Hearing,   18-381 

Application    for   certiorari,    of,    18- 

374 
Burden   of   proof,   18-384 
■Record,  solely  upon,  11-98,  137,  2^8 
Heirship  proceedings,  in,  12-927 
Highway   proceedings,   to   review,  al- 
teration of  highway,  11-128,  135, 
137 
Discontinuance  of   highway,   11-260 

267 
Establishing  highway,  11-54,  91 
Repairing   highway,   11-113 
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CEETIOEARI,    coiitd. 

Iloiuosloa.l,  allot iii.Mit   of,   in   ponoral, 

To   iin  iow   probate  assigiuiuMit    of, 
11-104 
Indiotinont,  pcmlinc;  cprtiorari,  12-03 

To  review  order   quashing,   124i4;i 
Indorsement,    of    allowance,    IS-ST.') 
Infants,    in    actions    concerning,    14- 

702 
Injunction,    to    review,    14-466^ 
Insane  persons,  inquisition    of    insan- 
ity, 1.^4S6 
Eenioval   of   guardian,   13-532 
Insolvency    proceedings,    13-686 
Intermediate   appellate  court,  to,   IS- 

360 
Intervention,  to  review,  14-337 
Intoxicating  liquors,  grant  of  license, 
14-474 
Forfeiture    proceedings,    14-511 
Nuisance,    abatement,    14-466 
Issuance,   18-375 
Issues    of    law,    onlv    to    review,    18- 

366 
Judge,   to,   whose   term   has   expired, 

16-640 
Judgment,  on   certiorari,   18-385 
Procedendo,   18-387 
Satisfaction  of,  certiorari  after,  18- 

365 
Vacating,  from  order,  18-112 

Where  remedy  by  certiorari  ex- 
ists, 15-155 
Judgment   record,   on,   14-746 
Jurisdiction,    to    issue,    18-362 

Concurrent   jurisdiction,   where,   of 
justices    and    superior    courts, 
18-168 
To   review   jurisdiction,   11-99;    18- 

193,  360,  367 
United    States   supreme    court,    25- 
355 
To   circuit   court   of   appeals,   25- 

379 
To   Philippine    courts,   25-380 
To  state  court,  25-388 
Justice's    court,    to    review   proceed- 
ings in,  18-174,  361 
Criminal   cases,   23-140 
Juvenile   court   judgment,   to  review, 

12-882 
Landlord    and    tenant,    dispossessory 

proceedings,    18-608 
Licenses,   to  review  grant   of,   14-474 
Mandamus,    distinguished,    19-120 
Joinder   with    certiorari,    19-296 
To   quash    certiorari,    19-218 
To  review  mandamus,  19-295 
Vse  as  certiorari,  19-169 
Where   certiorari    pending,   19-181 


CERTIORARI,    confd. 

Jklandate,    to   review,    19-316 

"Mine   inspection,  to   review  orders  as 

to,  10-818 
Newspaper,    review    of    contest    over 

selection   of   official,   20-378 
New  trial,  reviewing   order   granting 

or  refusing,  20-631 
Notice,  of  application  for,  18-373 
Nuisance,  abatement,  14-466 
Objections    below,    necessity,    18-368, 

383 
Orders  in  violation  of  supersedeas  or 

stay,  review  by,  24-502 
Ordinances,  proceedings   for  enforce- 
ment of,  20-225 
Parties,  18-373 

Highway    proceedings,    11-94,    135 
Partition  proceedings,  to  review,  20- 

1078 
Penalties,  to  review  proceedings  for, 

18-366 
Petition   for,   highways,   11-96,   267 

Homestead    allotment,    11-404 
Pfe"sumptions    on,    18-384 
Probate  courts,  to,  21-665,  673 
Probate     decisions,     to     review,     21- 

673 
Proceedings,   to   procure,    18-369 
Proceedings    reviewable,    18-365,    3G6 
Prohibition,   distinguished,    21-802 
Quashing,    11-97;    18-376 
Record,  as  basis  of  review,  11-98,  137, 

268 
Eemedy,   where    other    adequate,    18- 
363 
By   appeal,   see    supra,    Appeal. 
By  writ   of  error,   11-55 
Pes  judicata,   decisions  in  certiorari 
proceedings,    23-35 
Effect  of  certiorari,  21-218 
Eeturn,  18-377 
Amending,    18-379 
As    limiting    review,    18-383 
Highway  proceedings,     in,     11-98, 
136 
Eeview,  18-381;  21-612 

Discretionary    matters,    18-384 
Evidence  below,  18-384 
Harmless    error,    18-384 
Justice's   judgment,   18-365 
Landlord's  dispossessory     proceed- 
ings,   18-610 
Questions  raised  below,  18-383 
Scope  of,  11-127;  18-383.    See  also 

supra,    Record. 
Technical  errors,  not  to  review,  11 
92 
Roads,  proceedings  to   establish,   21- 
612 
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CERTIORARI,    contd. 

Signing  statement  of  case,  to  compel, 

24-35 
Special    assessments,    to    review  pro- 
ceedings, 23-969 
Stay  pending,  24-506 
Summary  proceedings,  review  by,  24- 

426" 
Supersedeas  and  stay,  as,  11-61 
Taxation,   reviewing   proceedings   by, 
24-644,    656 

Enforcing    exemption,    24-665 
Time,  for  application,  18-372 
Tort  actions,  not  to  review,  18-366 
Town  proceedings  and  decisions,  24- 

860 
Transcript,  remedy  for  irregular,  18- 

129,  289 
Traverse,   to   return   on,   18-379 
United    States   commissioners,    to  Re- 
view   proceedings    before,   16-708 
Workmen's      compensation     proceed- 
ings, 26-568 
"Writ  of  error,  when  adequate,  11-55 
Writ    of,    form    and     contents,   high- 
ways,   11-97 
"Writ   of  review,   as,  23-143 
Writ   of   right,   as,    18-362 
CHALLEXGE,  see  Grand  Jury;  Juries 

and  Jurors. 
CHAMBEES,    ACTS    IX,    see   Judicial 
Oflicers. 
Hearing  motion  for  new  trial,  20-611 
CHAMPERTY — Consult  analysis  of  this 
article,    4-959.     See    also    Criminal 
Procedure. 
Attorneys,  quantum  meruit  by,     18- 
820 
Fees,   pleading   in    action    for,    18- 
46 
General    denial,    showing    under,    18- 
846 
CHAXrKEY,    «oe    Equity    Jurisdiction 

and  Procedure. 
CHANGE  OF  VENUE— Consult  analy- 
sis of  this  artirlo,  4-972;   a-1.     See 
Justices    of    the    Peace;    Transfer 
of  Causes;  Venue. 
AfTulavit    of   merits,   1-653 
Appeals,   from    orders,   2-179 

Dismissal,    for    refusal    to      change 

venue,    18-306 
On  appeal,  18-304 
Presumption    against   error,   2-417 
Review  on,   17-201 

Reversal  for  erroneous  ruling  on, 
18-348 
Arguments,    comments    on,    2-759 
Arraignment  and     plea     unnecessary 
after,   2-867 
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CHANGE  OF  VENUE,  contd. 

Arraignment    and    plea    unnecessary 
after,   contd. 
Arraignment   before   and   after,   2- 

869 
Plea  after,  2-881 
Where  accused  stood  mufe,  2-577 
As     method      of      attacking     wrong 

venue,  25-910 
Attorneys,  in  disbarment,  3-871 
Bastardy   proceedings,  4-60 

Bills  of  exceptions,  exceptions  be- 
fore change,  4-296 
Chambers,    granting   at,    16-612 
Common    carrier,    actions    for    injury 

to  passenger,  21-130 
Consent  to,   17-700 

As  waiver  of  irregularities  in  in- 
dictment,  12-670 
Contempt,   not  allowed,   5-372 
Where   applicant  in,   19-204 
Corporations,    5-594 

Actions    against    foreign,    5-737 
Costs,  civil  cases,  5-953 

Criminal   case,     paid     by     original 

county,   0-779 
Review  of  ruling,  as  to,  23-116 
Default,  pending  motion  for  change 

of  venue,   14-879 
Depositions,    application    when,    7-222 
Discovery,   production   of   documents, 

jurisdiction,  7-617 
Effect,    on    power    to    amend    record, 

22-497 
Elections,  in  contests,  8-86 
Embezzlement,    in    general,    8-213 
Eminent  domain,  8-265 
Garnishment,  depends  on  statutes,  10- 

485 
Guardian  and  ward,  13-500 
Insane    persons,    guardianship      pro- 
ceedings,  13-500 
Insurance,    actions    on    contracts    of, 

14-5 
Intervention,  on,  14-291 
Judge,  where  disqualified,  14-776;  16- 
646,    690 
Right  to  entertain  application  for, 

16-603 
Special  judge,  by,  16-697 
Vacation,  granting   in,   16-612 
Judgment,    as    condition    for      relief 

from,  15-214 
.lurisdiction,    eflfect    of    improper    re- 
fusal  on,   IS-ISO 
Divested  by,  17-711 
Jury,   for   irregularities  in   selecting, 
'12-72 
Jury  of  vicinage,  as  affecting,  16- 

■  849,    866 
Where  jurors  disqualified,  17-337 
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CHANGE   OF  VENTJE,   coittd.  \ 

Jiislui-'s  lourt,   in,   entry   on  docket, 

is-in: 

Libel  ami  slander,  in,  1S-S92 
Mandamus,   in,   10-124,   246 
To    compel,    19-202 
To  review  rulings  as  to  cbango  of 
venue,    10-204 
Motion  for,  see  Motions. 

Default  pending  motion,  14-879 
New   trial    for    rulings    on,   20-442 
Prejudice  of  c'ommunity,   15-33,S 
Preliminary    examination,    21-505 
Quiet    title,    of    proceedings    to,    21- 

1001 
Quo  wawanto  proceedings,  22-52 
Reference  pending  motion  for,  22-527 
Eemand,   change   of  venue   after,   19- 

323 
Beturn    of    process,    amending    after 

venue  changed,  23-106 
Supplementary    proceedings,    in,    24- 

550 
Third  party  claims,  in,  16-143 
Vacation,   granting   in,    16-612 
Waiver,  by  failure  to  move  for,  14- 
781 
CHAROE  TO  JURY,  see  Grand  Jury; 

Instructions. 
CHARITIES,  see  Public  Charities. 
CHATTEL  MORTGAGES— Consult  an- 
alysis   of    this    article,    5-46.      See 
Mortgages. 
Attachment,  of  interest  under,  3-315, 
319 
Against  mortgagor,   3-524 
Choice   of   remedies,   attachment    and 

foreclosure,    5-121 
Equity,   jurisdiction,   8-404 
Garnishment    interest    of   mortgagor, 

where,   10-443,  445 
Logs,  on,  enforcement  of  lien,  parties 

defendant,   19-4 
On    stock,    foreclosure,    decree    com- 
pelling  transfer,   24-171 
Undertak-ing    on    appeal,    in    lieu    of, 
18-236 
CHAUFFER,  see  Motor  Vehicles. 
CTTEATIXG.  see  Obtaining  Property  by 

False   Pretenses. 
CHECK,  see  Bills  and  Notes. 
CIIIXA,   jurisdiction   on    appeals   from, 

25-423 
CHINESE,    see    Aliens;    Civil    Rights; 
Immigration;    Miscegenation. 
Language,  pleading  partly  in,  12-308 
Prorr-edings  to  exclude,  11-908 
CHOICE  AND  ELECTION  OF  REME- 
DIES— <"onsult  analysis  of  this  ar- 
ticle,  5-78 


CHOICE  AND  ELECTION  OF  REME- 
DIES, coittd. 
Action  to  review,  and  other  remedies, 

15-358 
Admiralty,  rem  or  personam,  1-413 
Change  from  tort  to  contract,  1-477 
In   rem  and   in  personam,  1-441 
Annuities,  1-989 

Another    action    pending,    concurrent 
remedies,  1-1025 
Law  and  equity,  1-1001 
Arbitration,  of  actions  on  award,  2- 
661 
Action    on    original    claim    waives 
award,  2-604 
Assumpsit,  not  for  tort  without  bene- 
fit,   3-195 
Indebitatus  assumpsit  for  fraud  or 
appropriation,    3-198 
Attachment,  when  affected,  3-251,  252 
Suing  on  fraudulent  contract  does 

not  prevent,   3-366 
Third    person    not   bound    to   inter- 
vene,  3-648 
Bankruptcy    proceedings,    appeal    or 

error,   3-1022 
Bills  of  particulars,  not  to  compel  by, 

4-380 
Certiorari   and  appeal,  4-900;    18-364 
Chattel  mortgages,  by  mortgagor,  o- 

59 
Common   carrier,   actions*  against   by 

passenger,   21-117,   123,   161 
Composition  with  creditors,  5-177,  180, 

187 
Condition    subsequent,    upon,     breach 

of,  18-706 
Contract    or   tort,    4-625;    5-103,    117, 
362 
Against    carrier,     10-219;     21-117, 

123,   161 
Erroneous     transmission     of     tele- 
gram, 24-730 
How  determined,  24-732 
•Corporations,   same   as  persons,  5-559 
Costs,  law  and  equity,  5-899 
Death  by  wrongful  act  and  survival 

by    statute,    6-367 
Detinue  or  assumpsit,  7-474 
Detinue   or   mandamus,   7-474 
Ejectment,   when    appropriate,    7-985, 

1007 
Eminent  domain,  by  owner,  8-347,  370 
Exchange  of  realty,  upon  breach,  18- 

693,    694 
Execution,  and  action  on  judgment, 
15-775 
process,   of,  15-783 
Purchaser,  against,  16-197 
Redemption   from,    16-2^1 
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CHOICE  AND  ELECTION  OF  REME- 
DIES, contd. 
Federal  Employer's  Liability  Act  and 

remedy  under  state  law,  19-459 
Forcible  entry  and  detainer,  not  ex- 
clusive; 8-1090 
Fraud  and   deceit,   contract   or  dam- 
ages,  10-37,   J9 
Freiglit  carriers,  ex  contractu  and  ex 

delicto,  10-219 
Gaming,  election  by  state,  10-335 
Guaranty,  10-672 
Indebitatus  assumpsit  or  upon  special 

contract,    11-938,    942;    12-2_9 
Indictment  or  information,  12-670 
Intervention,   14-313 
Judgment,   relief   from,   15-280 
Judicial    sales,    to    enforce      against 

purchaser,   16-830 
Leased    premises,    to    recover   posses- 
sion,  18-560 
License,    failure    to    procure,    18-981 

Fee,  to  recover,  18-978 
Master   and   servant,   actions   for   in- 
juries to  servant,   19-459 
For    -wrongful    discharge,      19-420, 
426 
Mechanic's  liens,  to  enforce,  19-613 
Mortgages,   remedies  to   enforce,   19- 

888,   912 
Patents,  cancellation  or  suif  for  in- 
fringement, 21-224 
Quieting  title  and  quia  timet,  21-999 
Revivor,  to  obtain,  23-163,  169 
6ales,  election  of  remedies  by  seller, 
23-212,   217,   222 
Of  land,  see  Vendor  and  Purchaser. 
Specific    performance,    and   other    re- 
medies, 23-1025 
Stock,   fraud   in   sale   of,   24-182 
Telegram,  for  erroneous  transmission, 

24-730 
Theory  of  pleadings,  5-357 
Third  party  claimants,  of,  16-126 
Trespass,  in  case  of,  24-921 
Trover  and  conversion,  25-16 
Trust,  remedies   for  breach   of,  2"-7? 
Vendor    and    purchaser,    see    Vendor 
and  Purchaser. 
CHOSES  TX  ACTION,  execution  on,  18- 
136,  834,   885 

Exemption    statutes,    whether    em- 
braced in,  16-25 
Insurance  policy,   right   to    surren- 
der, 15-887 
Jurisdiction   of  United  States  courts, 
citizenship  as  affected  by  assign- 
ment, 25-327 
Province    of   judge    and    jury,    as    to 

ov^rnership  of,  21-842 
Sequestration    of,   23-491 


CHURCHES,  see  Religious  Societies. 
CIRCUIT    COURT    OF   APPEALS,   see 

United  States  Courts. 
CITATION,   see   Process;    Notice. 
CITIES,  see  Municipal  Corporations. 
CITIZENS,    see    Aliens;    Civil   Rights; 
Extradition;    Immigration;    Natur- 
alization. 
Diversity  of  citizenship,  see  Removal 
of  Causes;  United  States  Courts. 
Execution  on  property  of,  for  public 

debt,  15-854 
Exemptions,  to  citizens,  16-86 
Indian  allottees,  citizenship  of,     12- 

46 
Jurors,  as,  where  city  interested,  17- 

336 
Liquor   laws,    enforcement     by,      14- 
173 
CITIZENSHIP,  see  Citizens. 
Pleadings,  25-333,  335 
In   proceedings   to    recover   mining 
claim,   19-789,   802 
CIVIL    ACTION,    definition,    24-364 
CIVIL    DAAfAGE    LAWS,    see    Intoxi- 
cating Liquors. 
CIVIL    RIGHTS — Consult    analysis    of 
this    article,    5-124 
Forfeiture  of,  for  felony,  21-605 
Martial  law  a=  affecting,  19-404 
Moratorium,    effect    of,    19-855 
Removal    of-  causes   affetting,    22-796 
Theaters  and   shows,  expulsion   from, 

24-787 
United  States  courts,  jurisdiction  to 
enforce,   25-445 
Right  to  vote,  25-444 
Resort    to    state   laws,    25-473 
CIVIL   SERVICE,    see    Municipal   Cor- 
porations; Officers. 
CLAIM,  see  Attachment;  Garnishment; 
Judgments    and   Decrees,    Enforce- 
ment of;  Statement  or  Affidavit  of 
Claim, 
Against   states,   see   States   and   Ter- 
ritories. 
Against  United  States,  25-233 
Amount  of,  stating  in  process,  21-735 
As  condition  precedent  allegation  of, 
24-738.     See    Suits   and   Actions. 
Decedent's   estates,    against,   sec   De- 
cedent's Estates. 
Execution    sale,  preferred  claims  on, 

16-201 
Improvements,  for,  18-683 
Insane  persons,  against  estate  of,  13- 

568 
Insolvency,    against    assignee,    13-664 
Allowance    against    insolvent,    13- 

6G8 
Appeal    from,   13-688 
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CLAIM,  cofitd. 
Insolveiu-y.   coittd. 
Proforrod,    i:5-l>70 
Proof    of,    i:?-()()r),    668 

Timo  for,   i:5-()71 
Secured,   13-660 
Instniotions,    stating    claims    in,    13- 

S43 
Intoxicating  liquors,  of  liquor  seized, 

14-507 
Labor,  for,  liens  and  preferences  in 

respect    to,    19-441 
Mesne  profits,  for,  19-774 
Mining'  claims,    19-784 
Non-presentation    as    affirmative    de- 
fense,  24-742 
Of  exemption,  affidavit  of  contestant, 
ll-3;?2 
Amendment,    11-330,    497 
Appraisement    on,    11-512 
As   defense.    11-419 
Assertion  of,  11-326 
By  answer,   11-354 
By    declaration,      certificate      or 
schedule,   11-304,   391 
Contents  of,   11-496 
Contesting,   11-331,   394,  520,  522 
Declaration   of,  on   removal,  11-464 
Double    exemption,   11-500 
Filing,  11-495 

Form    and   sufficiency,    11-329 
Levying  against  homestead,  11-345, 

498 
Eemedies  of  claimant,   11-380 

Replevin   to   try,   11-520 
Schedule  to  accompany,  11-330,  502 
Statutory    contest    of,    11-520 
Verified   statement  of,  1-667 
Process,    endorsement    of    claim    on, 

21-751 
Public  lands,  in,  execution  on,  15-847 

CLAT^r    AXD    DELIVERY,    see      Re- 
plevin. 
Affidavit,    amendment    of,    18-322 
Counterclaim,  in   claim  and   deliverv, 
23-644 
Based   on   seizure  under  claim   and 
delivery   process,   23-709 
Dismissal,  return   of  property,  15-117 
Distress,   where    wrongful,    18-534 
Fixtures,    for,    18-677 
Landlord 's  lien,  to   assert,   18-545 
Thresher's  lien,   to   protect,    18-650 

CLERK  OF  COTTJT,  see  Courts;  Ju- 
dicial Officers;  Justices  oi  the 
Peace;  Officers. 

Ad.iournments   by,   18-600 
Amendments  by,  of  execution,  15-827 

Of  judgment.   15-149 

Of  record,  15-132 


CLERK  OF  COURT,  cotttd. 

Appeals,   failure   to    enter,    18-271 

Bond,  approved  by,   18-255 
Attestation,    of    process,   21-737 
Bail,  admission  to,  22-455 
Bond  of,  action  on,  mandamus  to  com- 
pel   execution,    where,    15-786 
Boundaries,   determination  by,   18-665 
Certiorari,    issuance    of,    lS-375 
Coiwlitional    order,    ascertaining    per- 
formance   of    conditions,    15-786 
•Criminal    complaint,   taking    oath    to, 

12-290 
Default,  entry  of,  14-883,  898 

Assessment   of   damages   on,   14-891 
Elisors?,    power    of    clerk   to   appoint, 

23-868 
Execution,   duty    to    issue,    15-746 

Issuance    a   ministerial    act,    15-722 
Execution   sale,   deputy  clerk   as  pur- 
chaser,   16-194 
Power  to  set  aside,  16-206 
Guardianship   letters,    issued    by,    13- 

499 
Insane    persons,   commitment   of,    13- 

541 
Judgment,  payment  to,   16-537 

Confessed  judgment,  entry  of,   14- 

797,   813,   814 
Default,   see    supra.   Default. 
Power  to  enter,  19-334 
Satisfaction  of  judgment,  .entry  of, 
16-584 
i^igning,   16-58." 
.Judgment  roll,  made  by,  14-747 

Signed  by,  14-748 
•Judicial  sales,  by  clerk,   16-757 
.Jury,   power  to   discharge,   17-611 
Agreement  of,  no  authority  to  urge, 

17-593 
Commission,  as  member  of,  16-959 
List,   errors  in   making,   17-72 

Certifying    list,    16-975;     17-83 
Panel,  drawing,  16-970 
Special   venire,   drawing,  16-893 
.Tnstification   of  sureties,  before,   18- 
403 
Conclusiveness,  18-405 
Mandamus  against,  to  compel  execu- 
tion, 15-785:  19-198,  213 
Satisfaction   of  judgment,   to   com- 
pel, 16-587 
Mand&fe,  power  to  issue,  19-306 
Memoranda   of,  as  evidence,  15-148 
Mistake    of,    equitable    relief,    15-337 

Vacating  for,  15-173 
Notice    of    appeal,    service    on   clerk, 

23-122 
Oath,  administering,  power,  20-700 
To  custodian  of  jury,  17-448 
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CLEEK  OF  COURT,  contd. 

Process,    alias    process,    power    to    is- 
sue,   21-7GS 
Certificate    of    mailing    of    process, 

23-99 
CoLtrol    of,    21-758 
Discretion    as    to    return    day,    21- 

729 
Issuance  of,  16-986;   21-692,  697 
Order  for  publication,  23-547 
Signature   of  .clerk   to,  21-739 
Signature  to  indorsement,  21-755 
Kent,  as  party  to  action  for,  18-483 
•  Signature   of,   to   execution,   15-813 
To    entry    of   satisfaction   of   judg- 
ment, 16-585 
To   judgment   roll,    14-748 
"Warratit   of   seizure,  power  to  issue, 

18-G48 
W-rit  of  error  coram  nobis,  to  correct 
errors  of,  15-373 
CLOUD     ON     TITLE,     see     Quieting 
Title. 
Creditor's  suit,  6-183 
Defined,  21-996 
CODES,  changes  effected  by  in  actions 
and    defenses,   see    Suits   and   Ac- 
tions. 
COGNOVIT    ACTIONEM,    see    Judg- 
ments. 
COLLATERAL    ATTACK:,    see      Judg- 
ments; Jurisdiction;  Res  Judicata. 
Action   to   review,   not   collateral,   15- 

357 
Amendment    of    judgment,   of    orders 

respecting,  15-150 
Boundaries,  decisions  as  to,  18-665 
Clerical  errors,  for,  18-123 
Collusion,   for,   21-219 
Commitment,    of,    where    illegal,    15- 

422 
Confessed  judgment,  of,  14-804 
County  board,   decisions   of,  20-238 
Death    of   party,    judgment    rendered 

after.  14-784,  787 
Default   judgments,    14-903 
Errors  in   proceeding,  for,  15-467 
Execution,  of,  18-132 

.Tiiitice's  jndq-ment.  on.  18-133 
Sale  on,  16-1S8.  201.  219 

Dormant    judgment,    on.    5-738 
Exempt     property,      order      directing 

payment   of.  "l8-123 
Fraud,  for.  15-205 
Oeneral    treatment,    15-377 
Grounds,   21-524 
Fraud    for.    21-174 
.Inrisdiction    wanting.    21-174 
Justice's  judgment,  18-122 


COLLATERAL    ATTACK,   contd. 

Guardian  and  ward,  appointment,  13- 
507,  511 
Removal   of   guardian,   13-532 
Habeas   corpus,  by,   21-524,  528. 
Highway   proceedings,   11-56 
Homesteads,   allotment,    11-368,      392, 

402 
Infants,  juvenile  proceedings,  12-878 
Lease    of    property,    12-860 
Mortgage   of  property,  12-859 
Sale  of  property,  12-855 
In  rem  decisions,  21-679 
Insane  persons,  insanity  proceedings, 
13-456 
Commitment,   13-560 
Inquisition    proceedings,    13-485 
Judgment  against,  13-614 
Sale  of  property,  13-579 
Insolveucj'-,  discharge  in,  13-681 

Sale  of  property,  13-660 
Internal  revenue,  assessment   of,   14- 

128 
Judge,    where    disqualified,    18-123 
De    facto    judge,    decisions    of,    13- 

179;   14-773;   16-703;    18-124 
Special   judge,   decisions   of,   16-701 
Judgments    in    rem,    21-663 
Judicial  sales,  16-833 

Appraisement,  for  want   or,   16-734 

Defects   in,    16-737 
Infant's    property,    12-855 
Notice,    insufficient,    16-748 
Officer   conducting,  because   of,   16- 

757 
Return    of   officer,   16-786 
Sale  en  masse,  16-765 
Jurisdiction,    where    wanting,    17-654, 
679 
In    mandamus,    19-290 
Presumptions    as    to,    17-662 
.lustice's    judgments,    of,    17-665;    18- 

120,    153 
Landlord    and    tenant,    dispossessory 
proceedings,    18-612 
Guardian's  lease,  21-860 
Mandamus,    as   collateral   proceeding, 
19-278 
Impeaching    in    contempt    proceed- 
ings, 19-290 
Of  judgment  in,  19-280 
Mandate,  of  judgment  entered  upon, 

19-335 
Marriage,  of  judgment   or  decree  in 

annulment   proceedings,   19-388 
On  orders,  20-832 
Parties,  for  defects  in,  18-633 

Who  may  attack,  14-774 
Patent    decision,    21-174 
Presumptions  on,   18-122 
Default  judgments,   14-903 
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COLLATKEAL    ATTACK,   contJ. 
Probnto  iloi-isions,  on,  121-(U)2 

Jiuli;moiits,   17-0G7 
Troooss.   (lofoota   in,  21-70,S,   720,   772 
Atrulavit    for    publu-ation,   23-5;!8 
Designation    of    court,    21-725 
Summons,  21-704 
Irroftularitios  as  to,   18-128;   21-r.mi 
In    constructive    service,    23-520 
"Want  of  seal  to,  21-747 
Public  lands,  of  patent  to,  21-883 
Receiver,   on   appointment   of,  22-3G3 
Eos    judicata,    distinguished,    23-11 
Keturn^   for   defects   in,   23-110 

Omission   of   date,   23-102 
Eevivor,  of  order  of,  23-179 
Eoads,   proceedings   to    establish,    21- 

614 
Splitting    debt,   where    irregular,    IS- 

123 
Third  party  claims,  in,  on  judgment 

and   execution,   16-149 
Town  boards,   decisions  of,  24-860 
United  States  commissioners,  on  pro- 
ceedings   before,    16-708 
OOLLKOES  AXT)  UXTVEESTTTES,  see 

Schools  and  School  Districts. 
COLLISION — Consult    analysis    of    this 
article,      5-132.        See      Admiralty; 
Highways.    Streets     and     Bridges; 
Maritime    Liens;    Motor    Vehicles; 
Negligence;  Passengers;  Railroads; 
Ships   and   Shipping;    Street   Rail- 
roads. 
Admiralty,    jurisdiction    of,    1-397 
Joinder  of  actions,   1-443 
Limitation  of  liability,  see  Ships  and 

Shipping. 
On  highways,  action  for,  11-251 
Pleading^  11-253 
Trial,  11-253 
Pleading  facts  of,  1-457 

In   action   by   passenger,   21-142 
COLLOQLTLTM,  see  Indictment  and  In- 
formation;     Libel     and     Slander; 
Pleading. 
OOLLUSTOX,    in    injunction,    13-52 
Client,  of,  in  settling  suit,  18-827 

Collateral    attack    for,    15-463 
Defense,    preventing,    15-309 
Judgment,   in,    as   affecting   lis   pend- 
ens,   18-1095 
As  affecting  bar  of,  15-555 
Ees  judicata   operation  of,  23-19 
Vacating  for   collusion,   14-846,  16 
590 
Judicial  sales,  in,  16-795,  814 
Partner,     of,    to    injure     co-partners 
21-61 
In   dismissing  suit,   21-81 


COLLUSION,  coutd. 

l\irtnershii>  accounting,  by  heirs,  21- 

237 
Patents,   in   proceedings,   21-210 
COLOR,  see  Confession  and  Avoidance. 
COLOEKO  PKKSONS,  see  Civil  Rights; 

Miscegenation. 
(X^IMIUNATTOXS,  sop  Conspiracy;  La- 
bor Unions;   Monopolies. 
COMMEXCEMKNT,    sec    Pleading. 
Of    action,    sec    Limitation    of    Ac- 
tions; Suits  and  Actions. 
COMIM,MiCE,    see    Admiralty;    Collis- 
ion;    Commerce     Court;     Customs 
Duties;    Freight    Carriers;    Hawk- 
ers  and   Peddlers;    Health;    Immi- 
gration;    Indians;     Internal     Rev- 
enue;   Interstate    Commerce;    Mo- 
nopolies;   Navigable   Waters;    Pub- 
lic    Service     Cttrporations;      Rail- 
roads;   Restraint    of    Trade;    Sea- 
men; Ships  and  Shipping;  Wharves. 
COMMERCE    COURT— Consult    analy- 
sis of  tins  article,  5-153.     See  In- 
terstate Commerce. 
Jurisdiction    of,    transferred,    14-270; 
25-449 
COMMERCE    LAWS,    jurisdiction      of 

cases    arising   under,    25-444 
COMMERCIAL  PAPER,  see  Bills  and 

Notes. 
COMMISSION,    see   Depositions;    Fac- 
tors  and  Brokers;     Principal    and 
Agent. 
Incompetents,  to  examine,  12-16;  13- 

459 
Insanity,  de  lunatico  inquirendo,  13- 
460,  549,  611,  624 
Commitment,    to    hear    application 

for,    13-541 
Findings    of,    13-467 
Infants,  13-443 
Prisoner,    insanity   of,    13-554 
COM^nSSTOXER    OF   PATENTS,    see> 

Officers. 
COMMTSSTONERS,    see    Judicial    Offi- 
cers;  Public  Service  Corporations; 
References. 
Attendance  of  witnesses  before,  sub- 
poena, 24-276 
Boundaries,  proceedings  to   establish, 

18-667 
Collateral    attack,    on    orders    of,    15- 

396 
County,  of,  ejectment  by,  to  enforce 
dedication,  18-688 
Selection  of  jurors  by,  16-956 
Court,    16-703 
Bail  by,  22-455 
.Turisdiction   of,   11-139 
Presumptions    aiding,    15-432 
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COMMISSIOXERS,  contd. 
Decree,  to  enforce,  22-632 

To    execute,    cancellation,    22-1034 
Highways,  of,  review  of  proceedings 

before,  21-611 
Improvements,  to  appraise,  18-683 
Infants,  hearing  on  sale  of  property, 

12-823 
Jury  commissioners,  appointment,  16- 
958;    17-79 
Constitution    of,    where    irregular, 

17-80 
Drawing    jury,    16-971 
Misconduct   of,   11-70 
Oath  to,  16-958 
Presumption    as    to    regularity    of 

acts,  16-964 
Qualifications  of,  16-957 
Testimony  of,  on  challenge  to  pan- 
el,   17-108 
Time  to  appoint,  17-79 
Mandamus  against,  19-254 
Partition  suit,  in,  20-1050 
Patents,  of,  see  Officers. 
Decisions  of,  21-173 
Jurisdiction,   21-173 
Procuring    copies    of    patents,    21- 
223 
Preliminary  examination   before,   21- 

604 
Prohibition  against,  21-811 
Eeference  to,  see  References. 
United   States,   16-706 
Bail  by,  22-455 
COMIMTTMEXT,    see    PreUminary   Ex- 
amination;  Process;    Sentence   and 
Judgment;    Warrants. 
Contempt  for,  5-422;  14-465 
Coroner's   inquest,   on,    effect,   21-504 
Costs,  to  enforce,  13-309 

Insane  persons,  on  commitment  of, 
13-546 
Execution,   on   irregular,   18^35 
Fines,  to  enforce,  violation  of  injunc- 
tion, 13-309 
Habeas  corpus,   as  collateral    to, 

391 
Illegal,   as  ground   for   demurrer, 
650 
Collateral    attack    of,    15-422 
Inquisition,  distinguished,  13-543 
Insane  persons,  of,   13-535 

Acquittal,  uf)on,  because  of  insan- 
ity,  13-031 
Collateral   attack,   15-401 
Crimes,    where    charged    with,     13- 

546 
Guardian,    on,    petition    for,    13-501 
*     Notice    of   proceedings,    13-508 
Order  for,   13-555 
Becommitment,  13-545 
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COMMITMENT,  contd. 

Of    juvenile,    12-862,    871,    874,    876, 

879 
Preliminary    examination,    after,    21- 
517,  518 
Habeas   corpus,   21-524 
Order  of,  recitals  in,  21-520 
fWhere   waived,   21-501 
Prior  to  indictment,  12-90 
Prior  to  information,  12-612 
Sheriff,  of,  in  actions  for  escape,  21- 

601 
United    States,    for    offenses    against, 

21-525 
Where    motion    to    quash,    sustained, 
12-642 
COMMITTEE,    in    highway    alteration, 
11-134 
Incompetent,  of,  action  against  12-19 
Appointment,   12-14 
Summary  proceedings  against,  12-19 
Insane  persons,  of,  13-442 

Actions,    by    and    against,    13-580, 

584,  592 
Election,    for,    under   will,    13-566 
Prayer    for,    in    insanity    proceed- 
ings, 13-452 
COMMON    OAEETER.S,    seo      Freight 
Carriers;      Interstate      Commerce; 
Passengers. 
COMISDON    COTTNTS,    see    Assumpsit; 
Money  Counts;      Several     Counts; 
Work   and  Labor.    See   also  Quan- 
tum   Meruit;    Quantum    Valebant. 
Exchange    of    realtv,      damages     for 

breach  of,  18-693 
Express  or  special  contract,  right   to 

show,  19-452 
Principal  and  agent,  21-560 
Statutes  of  limitations,  how  pleaded, 
18-1058 
COMMONS,  see  Easements;  Lands  and 
Land   Transfers. 
Assize,    for    injury    to    commons,    18- 

637 
Common    lands,    18-636 

Enjoining  enclosure,   18-637 
Partition   of,   18-637 
Distress,    trespassing   animals,    18-636 
Ejectment  for,  18-6:57 
General  treatment,  18-636 
Injury    to,    reniedies    for,    18-636,    637 
Nuisance,   abatement   of,   18-636 
Parties,  to  actions  respecting,  18-638 
Pleading,    in    actions    respecting,    IS- 

638 
Quod   permittat    habere     coniinuniani 

paaturae,   writ    of,    lS-()37 
Trespass,  for  injury  to,  18-637 
Writ  of  admeasurement,  18-637 


7T 


IXDEX 


ro^r^rrxiTT  rRorERTY,  soo  hus- 

"band  aud  Wife. 
COMTANV,      soo     Associations;      Cor 
porations;  Joint  Stock  Companies; 
Partnersliip;     Public    Sei-vice    Cor- 
porations. 
COMTKN'SATTOX.  soo  Set-off  Counter- 

claim  ajid  Recoupment. 
COMri:rrri(>X,    s,>o    Monopolies;     Re- 
straint   of      Trade;      Trade-Marks 
and  Trade  Names. 
COMI'LAIXT      AND      PETITION"    IN 
CODE    PLEAniXG,    see    Declara- 
tion and  Complaint. 
COMPLAIXT,     livil,    soo    Declaration 
and  Complaint;   Petition. 
Anion, Inioiits.    si>o    Amendments    and 
Jeofails;  New  Cause  of  Action  or 
Defense. 
In    oiiMiinal    oases,    see      Indictment 
and  Information.    See  also  Crim- 
inal  Complaint. 
In   equitv,   see  Bills  and  Answers. 
COMPOSITION  WITH  CREDITORS— 
Consult  analysis  of  this  article,  5- 
174.      vSoe    Assignment     for      the 
Benefit  of  Creditors;     Bankruptcy 
Proceedings;    Insolvency;    Release. 
Consent,   to,   13-673 
Insolvent,  of.  13-fi72 
COMPOUNDING   CRIME — Consult   an- 
alysis   of    this   article,    5-189.      See 
Indictment    and   Information;    Ob- 
structing Justice. 
Accessories,   not    made   by,   1-130 
As  gist  of  illegality,  in  contract,  11 
^97 
COMPROMISE    AND     SETTLEMENT 
Consult   analysis   of  this   article,  5- 
194.   See  Accord  and  Satisfaction; 
Composition    With    Creditors;    Re- 
lease. 
Account  stated  not  impeached,  1-255 
Attorneys,   fees   of,   on,   18-822 
Compromise   by,   16-534 
Lien,  in  fraud  of,  18-826 
Eights  of  attorney  on,  18-817 
Bankruptcy    proceedings,    3-905,    913, 

917,  1002 
Corporations,  5-549 
Criminal   conversation,   of   claim   for, 

18-826 
Divorce,  of,  18-831 
Guardian  ad  litem,  by,  10-755,  759 
Judge,  attempts  of  to  compromise,  as 
affecting  subsequent  disqualifica- 
tion, 16-666 
Judgment,  of,  16-549 

After    judgment,    effect    on    attor- 
ney's lien,  18-831 
By  attorney,   16-534 


COMPROMISE    AND    STTTLEMENT, 

Judgment,  coutd. 

By   guardian   ad   litem,   16-535 
Joint    tort   feasors,   against,   16-582 
IJ(>leaso   on,   16-580 
(Satisfaction  of,  vacaling  where  un- 
authorized,   16-.')90 
.Turisdiction,    as    divesting,    17-704 
Jury,    must    not    consider       offers    of 

coniprotniao,   17-512 
Supplemental  pleading  of,  24-529 
CONCEALED   WEAPONS,   see   Weap- 
ons. 
CONCEALMENT     OE     BIKTII     AND 

DEATH,  see  Infants. 
CONCLUSIONS  OF  LAW— Consult  an- 
alysis   of    this    article,    5-204.      Soo 
Certainty    in    Pleading;      Findings 
and    Conclusions;    Indictment    and 
Information;  Negligence;  Pleading, 
Abatement,   not  in  pleas,  of,   1-47 
AiVulavit   of  merits,   not  to   be  in.  1- 

098 
Agreed  case,  1-763 
Amendments  introducing,  1-912 
Answers,  no   denial   of,  2-11 
In  injunction,  13-235 
In  mandamus.  19-272 
New  matter  in,  2-51 
Assumption   of  risk,  in  averring,  19- 
499 
In  alleging,  19-505 
Bills  and   answers,  in   bills,  4-126 
Bonds,    improper,    4-496 
Certiorari,    in    petition    for,    18-370 
Conformity   to    law,   20-124 
Criminal   pleading,  in,   generally,   12- 
348 
Felony,  in  charging,  12-344 
Illustrations,    12-349 
Misdemeanor,   in   charging,   12-344 
Offenses,  charging  by  name,  12-344 
Cross-demands,   in   pleading,  23-785 
Declaration  and  complaint,  6-680,  691, 
693 
General    observations,   6-726 
Decrees,  pro  confesso,  not  admitted, 

6-769 
Default,  does  not  admit,  14-886 
Demurrer,  does  not  admit,  6-949;   13- 

112;    18-296 
Denial  of,  raises  no  issue,  14-522;  18- 
865 
Striking  out,  24-265 
Discovery,   allegation    of   materiality, 

7-53.5 
Duty,  24-737 
Elevators,  pleading  injuries  from,  21- 

145 
Errors,  assignment  of,  6-610 
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CONCLUSIONS    OF    LAW,    contd. 
Findings  and  conclusions,  exceptions, 

8-10S4,  1087 
Fraud   and   deceit,   10-53;    26-256 
Fraudulent    conveyances,    allegations 

of  fraud,  10-158 
"niegal,"   19-272 
In  special  verdict,  25-984 
Insurable  interest,  as  to,  14-35 
Irreparable  injury,  as,  13-75 
Judicial    sales^    exceptions    to    return 

of  officer,  16-785 
Jury,  in  challenge,  17-104,  148 
Justices    of    the      peace,      complaint 

against,   18-390 
Justification,    in    plea    of,    libel    and 

slander,  18-931 
Landlord 's  dispossessory  proceedings, 

in  complaint,   18-589 
Legal   remedy,   in   averring,   18-865 
Libel  and  slander,  in  inducement,  18- 

898 
Justification,    18-931 
Malice,  as  to,  18-915 
Pleading,    generally,    18-917 
Liens,    in    pleading,    18-997 

Proceedings  to  enforce,  19-443 
Mandamus,  in   answer  or  return,   19- 

272 
Master    and    servant,    complaint    for 

injury   to    servant,    19-486 
In   actions  for   discharge,   19-429 
In    actions   for   injury   to    servant, 

19-470 
Mental   state,   as  to,   19-765 
Motion,  does  not  admit,  13-215 
Negligence,   19-470,  471;   20-308 
Notice,    20-664 
Partnership;        allegations        denying 

right   to  sue,   21-77 
Passenger,    in    pleading    relation    of 

21-118 
Process,   in   affidavit   for   publication, 

23-543 
Reversion,  alleging  injury  to,   18-634 
Statute    of    limitations,    in    pleading, 

18-1056 
Statutes,    general      averment    of,    24- 

98 
Stipulations  as  to,  24-152,   153 
Sunday,  as  to  acts  on,  24-437 
Title  and  possession,  as  fo,   24-830 
General    averment   following  facts, 
24-831 
"Unconstitutionality."    19-272 
Undue   influence,  26-256 
"Void,"   19-272 
Wrongful    transfer,   24-174 
CONDEMNATION,   see   Eminent     Do. 
main. 


CONDITIONS,  see   Suits  and  Actions. 
See     also     Implied     and     Express 
Agreements;    Notice;    Tender;    and 
specific  titles. 
Deeds,  in,   18-701 

Conditional      limitations,    effect    of 

breach,  18-702 
Precedent,   18-702 
Subsequent,  nature  of,  18-701 
Enforcement,  18-699,  702 

Ee-entry,      execution    on    right 

of,   15-888 
Eelief    against    forfeiture,    18- 
707 
Mlaintenance      and   support,    for, 

18-706 
Quieting  title,  after  re-entrv,  21- 
1007 

Exchange    of    realty,      remedies    for 

breach  of,  18-694 
Execution    sale,    on    confirmation    of, 

16-201 
Injunction  bond,  pleading  breach,  13- 

342 
Insurance,   performance   of,   14-39,    71 
Pleading   conditions   in   policv,    14- 
31 
Judgment,   conditional,   execution   on, 

15-777 
Jurv,   precedent   to   demand   for,   16- 

"918 
Performance,   see   Performance. 

Pleading      performance    of,    13-66; 
14-39,    71 
Precedent,  averring  compliance  with, 
3-186;   5-742;    6-677,  684;   13-66 
In  cross-demands,  23-788 
Deeds,   in,   effect   of  breach,   18-702 
Insurance    policv,   in,    14-42 
Mandamus,   19-170,  262 
Notice,    to    railroad    of   injury,   22- 

177 
Replevin,  to,  22-897 
To  action,  24-326 

In  cross-demands,  24-759 
Tender,  24-759 
To  constructive  service  of  process, 

23-532 
Trespass,  to  action  of,  24-926 
Trover,  to   action   of,  25-24 
Vendor    and    purchaser,    action    for 
price,  25-760,  766 
Lien    foreclosure,    allegation,    25- 
734 
Subsequent,   see   supra.   Deeds. 
Wnivor,  of,  uisurance,   14-51 

Deeds,    comlition      subsequent,    18- 
712 
CONFESSION    AND     AVOIDANCE— 
Consult  analysis  of  this  article,  5- 
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CONFESSION     AND     AVOIDANCE, 

.■.'«/,/, 

L'-S.       Soo     Answers;       Pleading; 
Pleas. 
Accord   and  satisfaction,  replication, 

1-lSl) 
Accounts,    defenses    by,    1-22S 
Adnnssil>ility.   for   court,   21-Sol 
Answers,   confession   not  required  in, 

2-24 
Must   be   denial   of,   2-54 
Need  not  give  color,  2-23,  49 
New   matter  in,   2-37 
Arbitration,  plea  in  action  on  award, 

2-655 
Bills  and  answers,  avoidance  in  bill, 

4-llS,   132 
Bills    of    particulars,    of    defense,    4- 

388 
Bonds,    matter    specially    pleaded,    4- 

510,  519 
Breach   of  promise,  matters  specially 

pleaded,  4-555 
Case,  the   action  on  the,  defenses,  4- 

660 
Covenant,    non-performance,    6-160 
Declaration    and   complaint,      defense 

not  anticipated,  6-681,  685 
Demurrer,  confession  by,   6-938,  955 
Denials,   not   of   good,   7-108 
Ejection,   not   used,   7-1034,   1036 
Errors,  assignment  of,  pleas  to,  8-653 
Frauds,  statute  of,  pleading  statute, 

10-71 
Illegality,   nature   of  plea,   11-896 
Joinder   in    issue,   on   plea  in    avoid- 
ance, 14-525 
Judicial    sales,    of    exceptions   to    re- 
turn,  16-785 
Justification,  see  Justification. 
Libel  and  slander,   plea   of  privilege, 

in   nature   of,   18-929 
Mandamus,  plea  in,  19-271 
Eeply  to   return,   19-277 
Preliminary  examination,  as  evidence 

on,   21-513 
Privilege,  plea  of  in  libel  and  slander, 

in   nature   of.   18-929 
Release,   of,   22-693 
Kent,  in   action   for,  18-493 
Replication,  in,  22-961.  964 
Trespass,  in   action  of.  24-950 
Trover,  in   action  of,  25-44 

COXFr=;^TOy  OF  .TTrDGM~nrN"TS,  see 
Judgments. 

CONFE.'^SO,  P.TLL  TAXEX  PPO,  see 
Decrees;  Default;  Equity  Juris- 
diction and  Procedure. 

CONEinEXCE  OAMK,  =re  Gaming;  In- 
dictment and  Information. 

COXFIRMATIOX,   see   Judicial   Sales. 


("ONFTSC.\TION,  during  war,  see  War. 
(.'OXFI.IOT   OF   LAWiS,   see     Remedy; 
Statutes. 
Annulment   of   marriage,   lex    celebra- 

tionis    applicable,    19-389 
Common     carriers,    notice    of     injury 

to  passenger,  21-130 
Following    decision!    construing    for- 
eign  statutes,  24-15 
Homestead,  right  of,  11-330 
Intoxicating      liquors,      actions      for 

price  of,  14-513 
Joint    stock    companies,      actions    by 

and    against,    14-732 
Judgments,   enforcement   of,   15-715 
By  confession,  warrant  to  confess, 
14-818 
Entry   of,   14-834 
Execution,  levy  of,  15-831 
Form   and   sufficiency,   15-22 
Patent    cases,    21-218 
Release   of,   15-715 
Libel  and  slander,  18-902 
Remedy,    what    law    governs,    22-724 
'Set-off,      recoupment      and      counter- 
claim,  law   governing,   23-012 
Stockholders   statutorv   liabilitv,   for- 
eign    statute,   24-220 
CO^^PORMITY  ACT,  see  United  States 

Courts. 
CONSENT,  see  Stipulations. 
Judgments  by,  see  Judgments. 
Jurisdiction  conferred  by,  see  Juris- 
diction. 
Preliminarv  examination,  to  continu- 
ance,  21-503 
To    waive,    21-500 
CONSIDERATION,    see    Implied      and 
Express  Agreements. 
Accord    and    satisfaction,    1-165,    167 

Pleading,   1-180 
Failure   or   want   of,  bills  and   notes, 
4-273 
Deeds,   remedies   where,    18-699 
Demurrer   because    of,   11-988 
Exchange   of  realty,   18-694 
Judgment,  as  affecting,   15-308 
By  confession,  14-807 
Vacating  for,  14-845;   15-157 
Pleading,  11-1021,  1024 

As  ground  for  rescission  or  can- 
cellation, 22-1002 
Tn  sales,  23-253 
TTnder  general   denial,   7-99 
Tinder    general    issue,    3-189;     7-74 
Illegal,  as  ground  for  vacating  judg- 
ment,  15-156 
.Tudgments,  for  agreement  to  release, 
16-579,    .583 
Vacating  because  of,  14-845;  15-156, 
157 
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COXSIDEEATIOX,    contd. 

Judicial  sales,  efifect  on,  where  inade- 
quate,  12-S50 
Order   fixing,   12-835 
Setting  aside   sale   vcliere,   16-806 
Passenger,  for  carriage  of,  21-123 
Patents,    pleading    consideration    for, 

21-194 
Pleading,   in   assumpsit,   3-1S5 
Conclusions   of  law,   5-210 
In   indemnity,   12-31 
Of    assignment,    3-128 
Of  bills  and  notes,  4-260 
Of  bonds,  4-501 

Of    contracts    generally    (see      Im- 
plied     and      Express     Agree- 
ments),  6-677;    11-986 
Suits    for    breach    of    contracts    in 
restraint  of  trade,  23-95 
Want    of,    see    supra,  Failure    or 
•want  of, 
Province    of   judge   and   jury,    as    to, 

21-844 
Release,    for,    of    judgment,      16-579, 

583 
Restoration   of,   allegations  as  to,   in 

suit   for  rescission,   22-1010 
Sales,    return      of    consideration    as 
condition    to   recovery   of   goods, 
23-265 
Specific    performance,    averring    con- 
sideration, 23-1046 
Necessity  of  consideration,  23-1011 
Variance,  as  to,  in   contract  actions, 
n-1047 
CONSOLIDATION      OF      ACTIONS— 
Consult   analysis  of   this  a/tido,  5- 
249.      See    Joinder      of      Actions; 
Severaaice. 
Admiralty,    1-525-527 
Appeal,   on,  2-402;   5-252;    18-304 
In    highway    proceedings,    11-77 
Judgment    where,    18-339 
Attachment    on,    3-323 
Bridges,  actions  for  destroying  or  in- 
juring,  11-273  ^ 
Criminal    prosecutions,    see    Separate 
Trials 
Verdict,  25-1008 
Disorderly  house,  with  other  offenses, 

7-708 
Effect,    on    amount    in    controversy, 

22-762 
Ejectment,  and  suit  to  quiet  title,  18- 

650 
Elections,    of    contests,   8-87 
Equity,    8-497;    11-14 
Guardian    and    ward,    of    proceedingn 

for   accounting,    10-838 
IlljunctionR,      applications    for    dam- 
ages,  13-322 


CONSOLIDATION    OF    ACTIONS, 

contd. 
Insolvency,    13-651 
Judgments,   as   concluding   parties   to 

both  actions,   23-64 
Jury,   peremptory   challenges,   17-235, 

'256 
Justice's  court,  in,  as  affecting  juris- 
diction,   18-178 
Liens,  to  enforce,  18-1004 

I^pon  logs,  19-4 
Mandamus   to   review   rulings   as   to, 

19-203 
Master    and    servant,    actions    based 
on    common      law    and    statutory 
liability,   19-459 
Mining    claims,      respecting    adverse, 

19-788 
Multiplicity  of  suits,  to  prevent,  20- 

77 
Probate  proceedings,  26-180 
Replevin,   22-919 
Severance   of   actions,   23-822 
Special  judge,  power  of,  16-697 
Stipulation    as    to,    24-141 
Stock    subscriptions,    actions    on,    24- 

159 
Third  party  claims,  of,   16-142 
CONSOLIDATION  OF  MOTIONS,   20- 

39 
CONSPIRACY — Consult      analysis      of 
this  article,  5-2S1.  See  Injunctions; 
Monopolies;    Restraint    of    Trade; 
and   also    Criminal   Proeednre. 
Abortion,    complaint    charging,    1-121 
Alleging,   in   injunction,   13-52 

Overt   acts,   18-428 
Boycott,  to,  18-423 
Counterclaims    based    on    conspiracy, 
23-682,  689 
In  bringing  the  suit,  23-708 
Customs    duties,    indictment,    6-358 
False    pretenses,      alleging    name    of 
person    to    be    defrauded,    20-736 
Injunction,    alleging     conspiracy     in, 

13-52 
Instructions,   defining,   13-821 
Interstate  commerce  acts,  in  respect 

to,  14-279 
Intervention,   as   affecting,   14-301 
Judgment,  res  judicata  operation,  23- 

29 
Labor  unions,  by,  action   for,  18-416 
Indictment   for,   18-428 
Injunction,    18-419 
Jurors,  bias  of,  17-314 
Libel   and   slander,  conspiracy   to   do- 
fame,    18-894 
Multifariousness,  of  bill  charging,  13- 

98 
Province    of   judge    aud   jury,   21-851 
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CONSPIRACY,  iTontd. 

Puhlii-    laiuls,   to   obtnin,  21-SS;' _ 
Sorvant,   to    obtain    ilisoharge   of,    I'.'- 

45S 
Yarianoc,   2i)-G14 
As  to  time,  25-575 
COXSTABLES.       soo     Sheriffs,     Con- 
stables aiid  Marshals. 
CONSTlTrTTOXAT.    T;A\V,    soo      Civil 
Rights;      Due     Process     of     Law; 
Statutes. 
Anti-pooling     acts,     unoonstitutional, 

15-417 
Appeals'   statutes  limiting,  2-1S7 
Bonds   on,   lli-862 
Injunction,    dissolution    on    appeal, 

13-247 
Justice's  court,  from,  18-174 
Attorney's   fees,  on,   16-860 
Penalties,  double  on  appeal,  16-862 
Arrest,   privilege   from,   21-621 
Attestation,  as  to,  of  process,  21-737 
Attorneys,  fees  on  appeal,  16-860 
Commerce    commission,      findings    as 

evidence,   14-276 
Confrontation   of   witnesses,   21-508 
Constitutionality  of  statutes,  judicial 

determination,  24-85 
'Contracts,    unconstitutional,    11-892 
Impairment    of    obligation    of,    13- 
640 
Conviction,      under    unconstitutional 
act,   collateral   attack   of,    15-417 
Courts,     based     on'     unconstitutional 

law,  15-419 
Due  process  of  law,  see  Due  Process 

of  Law. 
Execution,      under      unconstitutional 
law,    15-722 
Default  judgments,  on,  15-732 
Justice's  transcript,  on,  15-739 
Income  tax,  provided  by  I6th  amend- 
ment,  14-135 
Incompetents,  statutes  as  to,  12-14 
Indictment,    under   constitutions,    12- 
75,   77 
Certaintv  in,   provisions   as  to,   12- 

294*^ 
Quashing,    where     accused    is    de- 
prived  of   constitutional  right, 
12-631 
Statutory   forms    of,    must    not   in- 
fringe constitution,  12-300 
Information,  under  constitutions,  12- 
85 
Certainty  in,  see  supra,  Indictment. 
Injunction,   against   enforcing  uncon- 
stitutional statute,  13-71 
Against  criminal  prosecution  under 
unconstitutional  law,  24-417 


CONSTITUTIONAl.  LAW,  could. 
Injunction,    contd. 

Apiu'llato  courts  jurisdiction  to  dis- 
solve,  13-247" 
.liiry   in,   13-176 
Insane    persons,    commit nient    of,    13- 

538,    557,    632 
Insurance,      exemption    of,    constitu- 
tional,   16-32 
Internal    revenue,    14-127 
Intoxicating  liquors,  jury  in  trial  of 

forfeiture,   14-509 
.loojiardy,  provisions  as  to,  14-549 
Judge,    (le    faclo,    under    unconstitu- 
tional   law,    16-702 
Jurisdiction,   provisions  as  to,  17-672 
Pnitod    States    courts,    see    United 
States  Courts. 
Jury,    trial    by,    13-544;    16-845;    21- 
'773 
Equity,  jury  in,  14-526 
Injunction,  in,   13-176 
Intoxicating   liquor,   forfeiture,   14- 

509 
Judges  of  law  and  fact,  13-712 
Jurors,      qualifications      of,    17-273, 
282,  378 
Citizens,    17-338 
Householders,  necessity  of  being, 

17-297 
Taxpavors,    necessity    of    being, 
17-296,    338 
Number  on  jury,  16-848,  849 
Peremptory  challenges,  17-206,  236 
Special  or  struck  jury,  17-421 
Waiver   of,   16-944 
Mandamus,  as   means   of   questioning 
constitutionality,    20-755;    20-773 
Inquiry      into    constitutionality    of 
statute   or   ordinance,    19-279 
Obligation    of    contract,    impairment 

of,    13-640 
Patent    decisions,    statutes    as   to   re- 
view of,  21-173 
Preliminary  examination,   not   a   con- 
stitutional  right,  21-497 
Probate   courts,   powers   of,   21-644 
Process,    constitutional   provisions   as 

to,   21-684 
Race  or  color,  discrimination  by  rea- 
son of,  17-286 
Pemedies,  vested  rights,  in,  22-720 
Speedy  trial,  requirement  of,  24-1016 
Trial  at  chambers,  statutes  as  to,  16- 
611 

CONSTRUCTION   AND    THEORY   OF 

'  PLEADINGS— Cnnsnlt   nnalvsis   of 

this  article,  5-33".     Roe  Choice  and 

Election   of  Remedies;   Indictment 

and   Information. 

Admiralty,  construction,  1-449 
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CONSTRUCTION    AND   THEORY   OF 
PLEADINGS,  contd. 
AftLdavit,    of,    denying      partnership, 
21-77 
For    attachment,    18-645 
Affidavits   of  merits,   15-220 
Appeal,  on,  from  justice's  court,   IS- 
IS 
Bills     of     exceptions     construed     as 

pleading,  4-319 
Complaint  or  declaration,  for  breach 

of  contract  to  employ,  19-419 
Contract  or  tort,  10-219;  24-371 
Decrees,  no  relief,  on  another  ground, 

6-752 
Demurrer,   12-6o5 

Fraud  and  deceit,  construction,  10-51 
Frauds,  statute  of,  allegations  as  to 

writing    omitted,    10-G9 
Information,    for    forfeiture,    14-151 
Injunction,  of  bill  for,  13-96 
Instructions,  must  not  ignore,  13-78S 
Intoxicating    liquors,      complaint    for 

seizure,   14-495 
Justice's  court,  in,   18-15,   21,  27,   33 
Justification,    plea    of,    in   libel      and 

slander,   18-930 
Legal  or  equitable,  24-67 
Libel  and  slander,  18-897 
Justification,  plea  of,  18-930 
(Slander  of  title,   18-960 
Mandamus,   19-258 
Province    of   judge   and   jury   as    to, 

21-845 
Variance  from  theory,  25-650 
Wages,  complaint  for,  19-447 
COXSTT?rCTWE  XOTTCE,  see  Notice; 

Service  of  Process  and  Papers. 
COXSKLAR    COUKTS,    soo    Ministers, 

Ambassadors  and  Consuls. 
CONTAGTOT'S  DISEASES,  sco  Health. 
Actions  for  injuries  from,  1-958 
Animals,  complaint  for  inspection,  1- 

964 
Quarantine   and   inspection,   1-963 
CONTEMPT — Consult    analysis   of  this 
article.   5-363.      See      also   Criminal 
Procedure. 
Abatement,  24-629 
Affidavit  for,  14-465 

Rule   to   flhow   cause,    19-288 
Alimony,  to  enforce   payment,  19-303 
Answers   in,   violation   of   injunction, 

13-303 
Appeals,  2-184 

Appearance,  bv   failure   of,  2-563 
Arrest  for.  19-290 

Violating   priviloge   from,   21-638 
Attachment   for.   15-399 

Court    rnmmissionors,    right    to    at- 
tach  for,   16-704 


CONTEMPT,  coiitd. 

Attachment  for,  contd. 

Decrees,  to  enforce,  6-787    , 

Attorney,   of,   18-853 

Prosecuting   attorney,   12-95 

Award,   to    enforce,   2-644 

Bankruptcy  proceedings,  before  ref- 
eree,  8-931 

Bills  and  answers,  for  failure  to  an- 
swer, 4-154 

Bills  to  enforce  decrees,  to  enforce, 
4-463 

Chambers,  powers  of  judge  at,  re- 
specting, 16-621 

Collateral    attack,    as,    15-385 

Contempt  '  to    enforce   mandamus, 
19-290 

Commitment   for,   15-391 

Copyright  proceedings,  enforcement 
of  decree  outside  district,  5-519 

Corporations,   liable   for   criminal,   5- 
680 
Violating    injunctions,    13-294,    313 

Costs  in,  19-29i 

Enforcement    of    payment,    5-978 

Court  commissioners,  right  to  attach 
for,   16-704 

Courts  martial,   6-132 

Creditors'  suits,  disposing  of  prop- 
erty,  6-235 

Criminal  prosecution,  cannot  be 
changed  to,  violation  of  injunc- 
tion,  21-220 

Decrees,  attachment  to  enforce,  6- 
787;   15-399 

Deposit  in  court,  for  failure  to  make, 
7-155 

Depositions,  refusal  to  answer,  7-313 

Discovery,   refusal   to    answer,   7-596- 
600 
Failure   to  produce,   7-609 
Non-production,    7-644 

Divorce,  non-payment  of  alimony,  7- 
830 

Execution  purchaser,  for  default  in 
purchase,  16-197 

Fine  for  violating  injunction,  13-307; 
21-220 

Garnishment  on  failure  to  answer,  10- 
534 

Guardian  and  ward,  to  enforce  pay- 
ment on   accounting,   10-842 

Habeas  corpus,  jurisdiction  only  con- 
sidered,   10-946 
Allegations  in  petition  in  case  of, 
10-924 

Imprisonment,  for,  13-307 

Indictment  or  information  for,  12- 
80,  85;  14-465 

Injunction,  violation  of,  13-188,  284; 
294,  313;   14-465 


83 


INDEX 


CONTEMPT,  contd. 
lujuiution,    coutd. 
Costs.    13-;U3 

Highway  proceedings,  11-108 
Iinprisonmont   for,  13-307 
Patent    infringomont,  21-220 
Penaltv,   13-307 
Review,   of,    13-311 
Insane   persons,   suing  without  leave, 

13-582 
Intoxicating  liquors,   disobedience   to 
order  respecting  nuisance,  14-458 
Jury,  see  infra.  Jury. 
Judge,  at)plication  for  change  of,  16- 
683 
Disqualification   of,   16-647,   674 
Special    iudge,   proceedings  before, 

16-669 
Vacation,  powers  in,   16-621 
Judgment  in,  vacating  or  modifying, 

19-320 
Judgments  and  decrees,  as  remedy  to 

enforce,    6-787;    15-399,   715 
Jury,    trial    in,    13-304;    14-465 

Custodian   of,  in  contempt,  17-449, 

452 
Jurors,    of,    failure    to    attend,    16- 
1006;    17-38 
Liquor,   for    using,    17-520 
Separation,  for  unauthorized,  17- 
4T5 
OfiScers,    of,    for    furnishing   liquor 
to,   17-520 
Justice  of  peace,  power  to  punish  for, 

18-52 
Labor    unions,    violating    injunction, 
13-292,  294 
Strike,    injunction    as    to,    18-420 
Mandamus,    comparison    with,    19-128 
For  evasive  return  to,  19-273 
For  failure  to  make  return  to,  19- 

269 
To   enforce,   19-287 
Mandate,  to  enforce,  19-350 
Mitigating    circumstances,    as    affect- 
ing   penalty,    13-310 
Notice,    of    proceedings,    21-220 
OflScer?  in,  furnishing  liquor  to  jury, 
17-520 
For  disobedience  to  mandamus,  19- 
288 
Orders,     enforcement     by     contempt 

proceedings,  20-832 
Penalty  for,   13-307 

Mitigating    circumstances,      13-310 
Petition  for,  19-288 
Physical  examination,  to  entorce,  19 

'  387 
Proceedings  for,  13-295 
Prohibition,  for  violation  of  writ  of, 
21-825 


CONTEMPT,  coutd. 

rrosocutiiig  attorney,  in  contempt  for 

failure   to    prosecute,   12-95 
Punishment  for,  19-290 

Persons   liable    to,    19-288 
Restitution,    to    enforce,    19-356 
Review  of,  13-311 

Injunction,   violation   of,   13-311 
Sequestration,   to    enforce     contempt 

order,  23-490 
Sheriffs,   constables  or  marshals,   for 
failure  to  perform  duties,  23-845 
For  levy  on  lunatic's  property,  13- 
615 
Strikes,  see  supra.  Labor  unions. 
Supersedeas    or    stay,    contempt    pro- 
ceedings  in    violation    of,    24-496 
Supplementary  proceedings  enforcing 
orders  in,  24-572 
Against    third    persons,    24-567 
To  prevent  violation   of   supersedeas 

or  stay,   24-501 
United    States    commissioner,    power 

to    punish   for,    16-708 
Vacation,    powers    of    judge    in,    re- 
specting,  16-621 
Violation    of    injunction    against    in- 
fringement, 24-885 
Warrant   of  arrest  for,  26-43 
Witnesses,    arresting    and    punishing 
for  contempt  in  jury's  presence, 
24-1088 
By,  refusal  to  attend,  26-508 
Refusal  to  testify,  26-515 

CONTINUANCES— Consult  aanlysis  of 
this    article,    5-438.     See    also   Ad- 
journments. 
Abatement,  plea  of,  waived  by,  1-60 
Absence  of  counsel,  for,  11-17 
Accessories,  principal  moving  for  new 

trial,   M60 
Accounting,  by  master  in,  1-309 
AdjonrnTuent  or  recess  pending  trial, 

24-1023 
Atl5davit  of  merits,  1-653;  11-19 

To  prepare,  15-222 
Amendment,  granted  on,  1-898;  11-17 
Appeal,  of  pleadings  on,  18-308,  331 
Libel   and   slander,  in,   18-942 
Amendment  refused  when  necessitat- 
ing.  1-892 
Answer,  as  affecting,  18-36 
Appeals,  from  orders  of,  2-179;  18-184, 
316 
In   appellate  court,  2-400,  401;   18- 
308.  331:   23-133 
Arbitration,   ?Ti18.   620 
Arcnimpnts,  comments  on,  2-758 

To  prepare   for,   13-258 
Attachment,  in,  loy   laadlord,   18-520 
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CONTINUANCES,    co)ttd. 

Boundaries    proceedings    before    com- 
missioners,   18-669 
Collateral    attack,   ruling   as   to    con- 
tinuances, for,   15-478 
Complaint,    where    amended    on    ap- 
peal, 18-308 
Costs,   in    criminal    cases,   5-787 

Continuance  fees,  5-942 
Counsel,    eleswhere    engaged,    -^here, 
15-176 
niness  of,  15-181,  317 
Courts,    unfinished    trials    at    end    of 

term,  6-33 
Courts  martial,  6-117 
Criminal  cases,  in,  review  or  motion 

for,   23-116 
Demurrer,  for  improper  continuance, 

12-650 
Depositions,  in  taking,  7-297-299 
Disallowance      of,      equitable      relief 

where,  15-300 
Discovery,    to    obtain    answer,    7-591 
Examination   of   party,    7-572 
Pending  production,   7-634 
Divorce,  defective  service  of  process, 
7-755 
More    liberality   in,   7-792 
Docket,  shown  on,  18-159 
Effect  on  time  to  plead,  24-818 
Elections,    in    contests,    8-93,    106 

Of  sessions  and  terms  of  court,  6-39 
Embezzlement,   8-243 

Error,  assignment  of,  8-573 
Justice's  court,  in,  see  Justices  ot 
the  Peace. 
Equitable     relief,   where   disallowed, 

15-300 
Execution  sale,  of,  16-176 
Federal    courts,    conformity   to    state 

practice,  25-487 
Grounds  for,  18-600 
Judicial  sales,  16-754 
Justice's  court,  in,  16-754 
To  procure  counsel,   21-503 
■Witnesses,    to    procure,    21-503 
Heirship  proceedings,  12-923 
Homestead  proceedings,  11-323 
In    appellate    court,   highways,    11-79 
In  equity,  11-16 
Infant,   to   allow   answer   or   election 

of,   n-19 
Iniunction,  in.   13-156,   173.  246 
In    proceedings    for    violating,    13- 
305 
Insane  persons,  inquisition   of  insan- 
ity.  13-472 
Proceedings  to  restore  insane  ward, 
13-531 
Insoh'cncy,  in,   13-655 


CONTINUANCES,   cofitd. 

Interstate    commerce    commission,    in 

proceedings   before,    14-259 
Judgments,  as  affecting  rendition  of, 
18-9S,   100 
Vacating,  denial  of  continuance  on, 
15-241 
Judicial   sales,   of,  16-753,   754 

Mistake  as  to,  16-811 
Jury,  discharge  of,  on,  17-32,  614 
Jurors,   for   disqualification   of,   17- 
145,  347 
Excused,   where,   17-46 
Illness    of,    17-617 
Jury  list,  failure  to  serve  in  time, 
17-80 
To    permit    examination,    of,    16- 
1016 
Peremptory  challenges,  number  of, 

17-246 
Separation    of,    during,   17-457,   460 
Venire,  irregularities  in,  waived  by 
motion    for   continuance,   17-95 
Justice's  court,  in,  18-53 
Answer,   as   affecting,   18-36 
Grounds,   18-55 
Judgment,  to  render,  18-100 
Justice 's  docket,  shown   on,   18-159 
Landlord    and    tenant,    in    disposses- 

sory  proceedings,   18-600 
Mandamus  to  review  rulings»as  to,  19- 

203 
Motion,  see  Motions. 

As    part    of    appellate    record,    23- 

130 
Continuance    of    motions,      15-190^ 
20-39 
For  injunction,  13-257 
To  vacate  default,  18-114 
For  new  trial,   20-611 
For  continuance,   18-58 
Waiver,  by  motion  for,  17-95 
New   trial,    preventing,    equitable    re- 
lief where,  15-277 
For    rulings    on,    20-442 
Notice  of,  see  Notice. 

Boundary  proceedings,   18-069 
Execution  sales,  16-177 
•Judicial  sales,  16-754 
Passing  cause  on  call  of  calendar,  24- 

1039 
Preliminary  examination,  of,  21-503 
Presumptions  respecting,  18-57 
Kehearing,    of,    22-668 
Remand,  after,  19-340 
■Revivor,   continuance   after,   23-182 
■Right  of  accused  to,  26-497 
.Setting   aside    continuances,    17-708 
Spee<ly  trial,  right   to.  24-1014 
Stenographer,  to   obtain,  24-107 
stipulation  for,  18-58 


85 


IXDEX 


CONTrNUANCES,   cotttd. 

^SupoiN  Imms,    of,    uuauthorizod,    olVcot 
ou   proceedings,   15-419 

Third  party  claims,  in,   1G-14G 

Time,   to   obtain,   IS-.TZ 

To  whioh   prolimiiiary   oxamination 
continued,  21-r)03 

Transcript,  necessity  of  showing,  IS- 
277 

United  States  commissioners,  by,  IC)- 
708 

Variance,   for,   2:") -604 

Waiver,  as,  of  notice  of  appeal,  18- 
227    ' 
Venire,  of  irregularities  in,  17-95 

Wills,   of   objections    to   probate,   26- 
211 
C0XTINUA^^)O,    see    Pleading;      Cer- 
tainty   in    Pleading. 

In  indictment,  12-505 
For  incest,   12-6 

Parties,   to   bring   in,    11-18 

Proof,   for   additional,   11-18 

Waiver,  as  of  defects  in  appeal  bond, 
11-75 
Of    defects    in    indictment,    12-670 
Of  -written  complaint,  11-163 
CONTRACTORS,    see    Architects    and 

Builders;  Mechanic's  Liens. 
CONTRACTS,  see  Implied  and  Express 
Agreements.  See  also  Accord  and 
Satisfaction;  Account  and  Ac- 
counting; Annuities;  Answers; 
Appeal  Bonds;  Architects  and 
Builders;  Assignments;  Associa- 
tions; Assumpsit;  Attorneys; 
Banks  and  Banking;  Bills  and 
Notes;  Bonds;  Breach  of  Prom- 
ise; Chattel  Mortgages;  Choice 
and  Election  of  Remedies;  Com- 
position With  Creditors;  Cove- 
nant,  Action  of;  Debt;  Declara- 
tion and  Complaint;  Denials;  De- 
parture; Duress;  Estoppel;  Exhib- 
its; Factors  and  Brokers;  Forth- 
coming Bonds;  Fraud  and  Deceit; 
Frauds,  Statute  of;  Fraudulent 
Conveyances;  Gaming;  Guaranty; 
Husband  and  Wife;  Illegality, 
How  Pleaded;  Indemnity;  Infants; 
Injuries  to  Persons  and  Property; 
Insane  Persons;  Insurance;  Inter- 
est; Interpleader;  Joinder  of  Ac- 
tions; Landlord  and  Tenant;  Lands 
and  Land  Transfers;  Limitation  of 
Actions;  Logs  and  Logging;  Lost 
Instruments;  Master  and  Servant; 
Mistake;  Money  Counts;  Money 
Had  and  Received;  Mortgages; 
Notice;  Oyer  and  Profert;  Parent 
and    Child;    Parties;    Partnership; 


(  OXTRACTS.  roiitd. 

Pawnbrokers;  Payment;  Penalties, 
Forfeitures  and  Fines;  Personal 
Property;  Principal  and  Agent; 
Principal  and  Surety;  Receivers; 
Recognizances  and  Bail;  Refonna- 
tion;  Release;  Rescission  and  Can- 
cellation; Restraint  of  Trade; 
Sales;  Seamen;  Ships  and  Ship- 
ping; Specific  Performance;  Stip- 
ulations; Subscriptions;  Successive 
Suits;  Suits  and  Actions;  Sunday 
and  Holidays;  Survival;  Tender; 
Trusts  and  Trustees;  Undertakings; 
Use  and  Occupation;  Usury;  Vari- 
ance and  Failure  of  Proof;  Vendor 
and  Purchaser;  Waiver;  Ware- 
housemen; Work  and  Labor;  and 
other  titles  involving  specific  kinds 
of  contracts. 
Accord  and  satisfaction,  1-162 
Account  stated,  how  pleaded,  1-243 
Actions  ex  contractu,  24-371 

How  determined  and  distinguished, 

24-371 
Survival,  24-606 
Admiralty,   jurisdiction   of,   1-383-394 
In  rem,'  1-415,  416 
.Toinder  of  actions  on,  1-440,  442 
Pleading  of,  in,  1-454 
Tort  action  changed  to  contract,  1- 
477 
Affidavits  of  merits,  in  actions  on,  1- 

661,  665,   700 
Altered    instrument,    new    considera- 
tion, 1-828 
Animals,    agistment,    1-976 
Arbitration,  of  submission   to,   2-593 
Architects  and  builders,  2-676-705 
Assumpsit   on,   see  Assumpsit. 
As   to   remedies,   22-718,   722 
Attachment,  interest  under  contract, 
3-302 
Of  claim   under,  3-525 
On  cause  of  action  on,  3-336-340 
Attorneys,  for  services  of,  18-816 

Lien,    amount    of,    18-816 
Between  husband  and  wife,  suits  on, 

11-705 
Bid,  by  acceptance  of,  16-777 
Breach   of,    restraining,    13-84 

Damages   for,   13-378 
Cancellation,  eee  Rescission  and  Can- 
cellation. 
Choice  of  remedies,  quantum   meruit, 
5-98 
Aflirmanee    or    disaffirmance,    5-99 
Or  tort,  5-103,  118;   10-219 
Reformation,  5-120 
Common     carrier,    limiting    liability, 
21-166 
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COXTEACTS,  coutd. 

Consideration,    see    Consideration. 
Construction    of,   for   court,    21-121 
Copy   of,    annexing   to    pleading,   see 

Exhibits. 
Corporations,  ultra  vires,  0-060.     See 

Ultra  Vires. 
Counterclaims,    arising    out    of    con- 
tract,  23-633 
Claims   arising   out  of  independent 
contract,  23-659 
Cropping  contract,   18-458 
Cross-demands,  agreements  as  to,  23- 

624 
Customs    and    usages,    under    general 

issue,   6-329 
Debt,  on  what  action  lies,  6-468,  474 

Allegation   of   agreement,   6-480 
Declaration  and  complaint,  see  Decla- 
ration and  Complaint. 
Default,  admissions  by,  14-889 
Denials,  issue  raised  by,  see  Denials. 
Departure,        different      contract      or 

breach,   7-136 
Discontinuance  as  to  part  of  defend- 
ants, 7-667 
Easements,  construction,  7-956 
Employment,  remedies  on,  19-419,  553 
Actions    fox    interference    with, 
19-556 
Execution,  on  interests  under,  15-886 
Exemptions,  what  are  contract  debts, 
16-104 
Contract    for    necessaries,    16-115 
Upon   contract   debts,  16-104 
Factors   and   brokers,   action   in    own 
name,    8-878 
Fraud  of,  action  not  ex  contractu, 
8-909 
Fraud    and   deceit,   pleading,    10-52 

Bemedies,    21-11 
General  issue,  see  Denials. 
Husband,    of,    suits    on,    11-715 
Illegal,  instructing  as  to,   13-723 

As   basis   of   action,   24-386 
Illegality,   how  pleaded,   11-891 
Impairment      of     obligation      of     by 

change   in   remedy,   22-720 
Indemnity,  of,  nature,   12-24 

When   implied,   12-22 
Insane  person,  01,  setting  aside,   13- 

605 
Insolvency      laws    impairing,    13-640, 

642 
Insurance,      ot,     oral      enforcing     in 
equity,    14-11 
Provincb  ot  judge   and  .iury,   14-73 
Interest,  due  by.  14-116 
Intervention,  in   actions  on,   14-299 
Judgment,   as   contract,    14-766 
^-onsent   judgments,    14-913 
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COXTEACTS,  contd. 
Judgment,  coutd. 

Contract  to  release,  16-583 
Stipulation    and   judgment,   a   eon- 
tract,  15-128 
Jurisdiction,   ousting,   17-711 
Jury   room,   taking   to,   17-562 
Labor  union,  action  against,  for  pro- 
curing breach  of   employe's  con- 
tract,  18-417 
Landlord's    lien,    necessity    of    con- 
tract,  18-539 
Lease,  action  for  breach   of,  18-467 
License,  for,  action  for  breach  of,  18- 

639 
Mandamus    to    enforce      contractual 

rights,  19-133 
Marshaling  assets,  not  a  contractural 

right,   19-397 
Mechanics'  liens,   against,   19-593 

As  based  on  contract,  19-589 
Mistake,   general    treatment,    19-828 
Implied    contract    for    money    paid 
under,  19-834 
Municipal    contracts,    enjoining,    20- 
197 
Mandamus  respecting,  20-135 
Parties   to   injunction    against,    13- 
34 
Necessaries,    for,    exemptions,    16-115 
Novation,  see  Novation. 
Oil  wells,   action   for   breach   of   con- 
tract to  sink,  19-808 
Parties,      misjoinder    of    defendants, 
20-986 
Nonjoinder,    20-990 
Persons  for  whose  benefit  contract 
made,   20-914 
Partnership,    21-12 

Enforcement   of,   21-18 

For  division   of  property,  21-12 

Fraud    in,   21-11 

Pleading  in  suit  for  accounting,  21- 

34 
Eescission  and  cancellation  of,  21- 

17 
Suits   on,  21-55 
Patents,    remedy    for    breach,    21-180 
Privity    of,    between    partners,    21-56 
Province  of  judge   and    jury,   intent, 

21-838 
Ratification,  of  infant's  contract,  21- 
78 
For  jury,   21-841 
Recoupment,   basis   of,   23-665 

For   breach   of,   23-502 
Reformation,    see    Eeformatlon. 

After  action   on.  5-120 
Rescission,    see    Rescission    and   Can- 
cellation. 
Restraint    of    trade,   in,   23-92 
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CONTRACTS,  coiitd. 
Salo,   SCO   Sales. 
Of  land,  soo  Vendor  and  Purchaser. 
Oral,  ir>-Si)U 
Seal,    uiulor,    parties    to    actions    on, 

21-545,  S'.l: 
Spccifii-  perfonnanoo,  2.'?-1000 
Splitting   action   on,   see     Successive 

Suits. 
Statute  of  limitations,  to  waive,  18- 

1029 
Stipulation  and  .iuilgment,  a  contract, 

15-12S 
Stipulations,   see   Stipulations. 
Sunday,' made    on,   action,    24-136 
Suretyship,    of,    21-573 

Enforcement   of,  21-574 
Tender  as  condition  precedent  to  ac- 
tion, 24-761 
Theatrical,   remedies  for   breach,   24- 

786 
Title   insurance,  actions  on,  24-836 
Variance,    contract    pleaded    in    tort 
case,  25-665 
.Joint  and  several  contracts,  25-657 
Wife,  of,  suits  on,  11-714,  715 
Will,  to   make,   action   on,   26-359 
Written   instruments,   pleading,   6-697 
CONTRIBUTING  TO  DELINQUENCY 

OR  DEPENDENCY,   see   Infants. 
CONTRIBUTION — Consult    analysis    of 
this  article,  5-497.  See  Equity  Jur- 
isdiction and  Procedure;   Principal 
and  Surety. 
Admiralty,    jurisdiction    of,    1-400 
Jurisdiction  of  general  average,  1- 
403 
Defined,  12-23 

Equity  jurisdiction,  8-415,  441 
Fences,   for    construction    of,    18-672 
Forthcoming   bonds,    10-31 
Guaranty,    against    co-guarantor,    10- 

701 
Indemnity,  distinguished  from,  12-23 
In   suit   on  stockholders  unpaid   sub- 
scription,     cross-complaint     for, 
24-214 
Judgment  for,  24-215 
Life   tenant,   in    favor    of,    18-624 

Bill  for,   18-626 
Partner,  by  surviving,  21-104 
Partners,    between,    21-8 

Pleading  right  to,  21-15 
Party  walls,   in   respect  to,  21-111 
Principal     and     surety,     remedy     of 

surety,  21-591 
Ees    judicata,    right    to    contribution 

as  affecting,  23-88 
Stockholders,    on    statutory    liability, 

24-236 
Tenants  in  common,  between,  24-748 


CONTRIBUTORY    NEGLIGENCE,    soo 

Negligence. 
CONTl^oXhlKSV,     defined    and    distin- 

giiislu-d,  •jl-325 
C0N\i;ks1()N,   SCO    Trover    and    Con- 
version. 
Equitv  jurisdiction,  8-409 
Bequests  to  infants,  12-809 
CONVTCTTOX,  see  Sentence  and  Judg- 
ment;  Verdict. 
CONVICTS,  see  Prisons  and  Prisoners. 
CO-OPERATIVI']    SOCIKTIES,   see  As- 
sociations; Beneficial  Associations; 
Corporations;     Loan    Associations; 
Religious  Societies. 
COPY,  SCO  Exhibits;  Lost  Instruments; 
Records;    Service   of   Process    and 
Papers. 
COPYHICIIT,    see   Copyright   Proceed- 
ings. 
Execution,  on  copyright,  15-839 
COPYRIGHT      PROCEEDINGS  —  Con- 
sult analysis  of  this  article,  5-506. 
See       Patents;       United       States 
Courts. 
Decisions  in  as  res  judicata,  23-35 
Injunction,  in  respect  to  copyrights, 

13-139 
Jurisdiction  in  cases  under  copyright 
laws,  25-443 
CORAM     NOBIS     (2-129),     see    Judg- 
ments; Writ  or  Error. 
Writ  of  error,  26-601 
CORAM  VOBIS    (2-129),   see  Writ  of 

Error. 
CORONERS,  see  Coroner's  Inquest. 
Elisors,   appointment   and   duties,   23- 

838 
Penalties    against,    miscowduet    while 

acting  as  sheriff,  23-846 
Process,  directed  to,  15-805 

Execution    of   process  'by,   writ    of 

execution,    15-907 
Service  by  coroner,  23-512 
Sheriff,  coroner  as  substitute  for,  23- 
8.'^5 
CORONER'S     INQUEST— Consult    an- 
alysis  of  fhis   article,   5-521 
Commitment  on,   effect,  21-504 
Indictment  filed,  pending,  12-92 
Information  based  on,  12-117 
Jurors,  members  of  coroner's  jury  as, 
17-344 
CORPORATIONS — Consult  analysie  of 
this    article,    5-536.      See    Associa- 
tions;     Joint     Stock     Companies; 
Monopolies;      Municipal     Corpora- 
tions;   Penalties,    Forfeitures    and 
Fines;      Public     Service     Corpora- 
tions;   Railroads;    Religious   Socie- 
ties; Schools  and  School  Districts; 
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CORPORATIONS,   contd. 

Service    of    Process    and    Papers; 
Stock     and     Stockholders;     Street 
Railroads;      Subscriptions;      Ultra 
Vires;    Winding   Up    Corporations; 
and   other   specific   titles. 
Abatement  of  actions  by  and  against, 
see   Survival;   Winding  Up   Cor- 
poratiuns. 
Admiralty,    venue,    foreign     corpora- 
tion,'1-426 
Affidavits  of  merit  by,  1-673 
Agreed   case,  as  parties  in,  1-745 
Agricultural    societies,    18-640 
Alien  enemies,  as,  26-7 
Amendment  to  allege,  21-79 
Anti-trust    law,    ouster   for   violation 
of,  19-851 
Restraining  violation,    of,    13-19 
Appeals,  defunct  not  party  in,  2-227 

Amendments  on,  18-324 
Appearance    of,    2-517 
Arguments,      appeals      to      prejudice 

against,   2-797,   799 
Arrest  in  civil  eases,  affidavit  in  be- 
half, 2-930 
As     relators,     informations    in    civil 

suits,   12-713 
Assets  of  corporation,  action   to  pre- 
vent   misappropriation,    18-1103 
Attachment,   affidavit,  3-400,  418 
Against,  3-265,  268,   269 

As  absconding  debtor,  3-369 
For    debt    of    shareholder,    3-302 
Foreign,   3-346 
In  favor  of,  3-259,  261 
Of  shareholders,  for  corporate  debt, 

3-302 
Of   shares,   3-274,    527 
Service   of  notice   on,  3-536 
Bankruptcy    procedinjrs,    3-991,    995 
Petition   against,   3-967 
Proof  of  claims,  3-900 
Verification,   by   corporation,    3-973 
Of  objection   to   discharge,  3-924 
Banks,   suits   in    corporate    name,   4-4 
Continued    after   receivership,    4-51 
Liability   over   subscription,   4-18 
Bills  and  answers,  use  of  seal,  i4-147, 

177 
By  laws,  pleading,  18-1099,  "!103 

^flanflamus,    19-261 
Capacity  to  sue  or  be  sued,  effect  of 

dissolution,   26-434,  449 
Certainty    in    pleading,    names,    4-840 
Change  of  venue,  affidavit  by  whom, 

5-31 
Citizenship   as   affecting   jurisdiction, 

25-323 
Common   carriers,  pleading  corporal'; 
capacity  of,  21-118 


CORPORATIONS,  contd. 

Consolidation   and   merger,   26-474 
Consolidation,    effect    on   actions,    see 

Winding  Up  Corporations. 
Contempt,    5-380 

Violation    of    injunctions,    13-310 
Cross-demands,    debts    and   claims    of 
corporation  as  distinguished  from 
those    of    stockholders    and    offi- 
cers, 23-756 
Eight    of    foreign    corporations    to 
plead,  23-775 
Death,   remedy   by   indictment,   6-467 
Declaration  and  complaint,  character 

and  existence  shown,   6-652 
De  facto,  suit   by,  22-701 

Proof  of  incorporation  m   criminal 
case,    25-604 
Default,  by,  6-805 

Admissions   by,   14-886 
Service  on,   6-807 
Denials,   nul   tiel   corporation,    7-76 
Oi   lack   of  knowledge  and  belief, 

7-49 
On   information  and   belief,   12-909 
De])Ositions,  notice,  7-2'9l 
Discover}',  bill  for,  5-573;  7-525 
Compelling,   parties,   13-34 
Examination    before    trial,    7-552 
Filing   interrogatories   against   offi- 
cers,  7-584 
Proceedings  against  officers  for  re- 
fusal, 7-601 
Dissolution,  see  Winding  Up  Corpora- 
tions. 
Of,   after   consolidation,   26-480 
Distress  by,   18-525 
Dixidends,    remedies   in    relation,    to, 

24-192 
Embezzlement,    allegation    of    owner- 
ship,   8-236 
Escheat,  holding  over  statutorv  time, 

8-672 
Execution,   on  judgment   against,   15- 
799 
On  franchise,  15-850;  16-171 
Sales,  of  corporate  property,  16-193 
Existence  of,  how  issue  raised,  18-38 
Proof  de  facto  in  criminal  case,  25- 
604 
Federal,  I'urisdiction  of  United  States 
courts,  25-325,  433 
TJemoval   of   suits  by  and   against, 
22-791 
Fines    against,    enforcing,    13-310 
Foreign,  compliance   with   Irc.'il   laws, 
5-725,  et  soq.  742;  6-6S3n;   13-22; 
17-646 
Insurance  companies,  14106 

Venue,  14-10 
Jurisdiction  of,  17-702 
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COKPORATIONS,   contd. 
Foroi>:ii,    could. 

Kostrii'tinp    right    to    lomovo   causo 

to   fodoral   court,   i;il-7r)2 
Supploiiiontal    pleading    of    compli- 
ance  with    domestic   law,  24-5;::0 
Sureties,   as,   on  appeal  bonds,   18- 
404 
Franchises,   21-895 

Fraud  and  deceit,  sale  of  stock,  join- 
der  of    parties,    10-49  _ 
Garnishment,    interrogatories,    adn.ir- 
altv,  1-465 
Agent's  liable,  10-408 
For  clebts  due  non-residents,  10-480 
Of    non-resident    by     non-residents, 

10-481-483 
Of  private,   10-405 
Shares    of   stock,    10-433 
Unpaid  subscriptions  for  stock,  U'- 
434 
Illegal    combinations,    ouster    for    en- 
tering  into,    19-851 
Injunctions,  see  Injunctions. 
Against    corporations,    13-180 
Contempt  for  violating,  13-285,  293 
Officers,   against,   13-17 
Parties  to,   13-10,   16,   33 
To   prevent   breach   of   contract    in 

restraint   o   ftrade,   23-95 
Ultra    vires    acts,    to    restrain,  13- 
21;    18-404 
Insolvency  of,  13-640;  647;  16-908,  see 
Winding   Up   Corporations. 
Enforcement    of    stockholders'    lia- 
bility,  24-234 
Petition  in,  13-647 
Inspection  of  books  and  records,  24- 

186 
Jt.inder,    in    indictment,    12-497 
Joint  stock  companies,  distinguished, 

14-730 
Judgments,      collateral      attack      by 
stockholders,    15-415 
By  confession,  14-799,  822 _ 
Extinct    corporations,    against,    14- 

786 
Satisfaction   of,  by   officers,   16-585 
Stockholders     concluded     by    judg- 
ment   against    corporation,    1:3- 
89 
Vacating,  15-161,  208 
Jurisdiction,  of  foreign  corporalions, 

17-702 
Jury,  in  proceedings  to  wind  up,  16- 
908 
Jurors,  employers  as,  17-354 
Officers  as,  "17-356 
Prejudice     against    corporations, 

17-313 
Stockholclers  as,  17-335,  356 


CORPORATIONS,   coittd. 
Jjulior  union,   as,   lS-41.") 
Larccnv     from,    charging    ownership, 

IS- 751 
l.ihol  and  slander,  doclai-ation,  in,  iS- 
1.22 
Joinder  of  parties,  18-3S-t 
Management   and   control   restrairiiig 

abuses,  24-195 
Mandamus,    see   Mandamus. 
Against,  19-179 

Against   ollicors,   19-162 
Contempt    for    disobedience    to, 

19-289 
Parties,  19-254 
Oi)eration    against    corporation,    19- 

165 
To   compel   ultra   vires  acts,   19-147 
Mechanic's    liens,    right    to    acquire, 

19-592 
Merger,  enjoining,  parties,   13-34 
Monopolies,     general     treatment,     19- 

846 
Moratory  laws,  protection    of,    19-856 
Municijial,     see     Municipal    Corpora- 
tions. 
Notice,    service    on,    of   appeal,    18- 
222 
Of   injury   to   servant,   19-466 
Of  notic'e  to  quit,  18-581  ^ 
Officers,   parties    to   injunction,    13-33 
Jurors,  as,   17-356 
ISfandamus  against,  19-179 
Unlawful   acts   of,   enjoining,    1.".-17 
Offices,    quo    warranto    to    test    right, 

to,  22-30 
Partnership     accounting,    corporation 

as  party,  21-28 
Patents,  infringement  suits,  21-187 
Against,    21-190 

Against  non-resident  corporation, 
21-187 
Penalties,     recoverable     against,     14- 

469 
Person,      as      including      corporation 
within  mechanic's  lien  laws,   19- 
■585 
Princioal  and  agent,  agents  as  parties, 

21-549 
Process,    service    on,    15-161 

Affidavits  for  publicr.tion,  23-539 
Constructive    service,    23-531 
''  Notice   of   appeal,   18-222 
Service  on,  19-266 
Unfriendly   director,   on,   15-173 
Proprietor    of    common    lands,    suits 

by,  18-638 
Prosecution    of,    inferior    courts,    12- 

SOn 
Quo    warranto    respecting,    see    QuO 
Warranto. 
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CORPORATIONS,  contd. 

Eeligious    societies,    actions    by    and 

against,    22-700 
Eemoval  of  causes  affecting,  see  Re- 
moval of  Causes. 
Replevin    by.    22-892 
Revivor,    of    stockholders'    suits,    23- 

162 
Sequestration,   of   property     of      dis- 
solved  corporation,   23-494 
To   enforce   contempt  order,   23-490 
To    enforce   judgment    against,    23- 

491 
Upon    application    of    foreign    cor- 
poration, 23-494 
Statute    of    limitations,    pleading    by 

corporation,   18-1020,   1023 
Stock,     unissued     or     increased,     en- 
forcing   stockholder  s    rights    in, 
24-194 
Stockholder's    liability,    for    corpor- 
ate   assets    distributed,    to    him, 
24-240 
To   creditors,   enforcement,   24-199 
Statutory  liability,   24-216 
Stockholder's     meetings     and      elec- 
tions,  24-196 
Subscriptions    to    stock   remedies,    of 
corporation,    24-159 
Ot  subscriber,  24-163 
Supplementary    proceedings,    against, 
24 -501 
Examination  of  on,  24-552 
Sureties,   justification   of,    18-400,   404 
Survival   of  actions  by   and   against 
directors    and    stockholders,    24- 
629 
Ultra  vires  acts,  see  Ultra  Vires. 
Restraining,  13-21 
Who   may   question,   18-1106 
Undertakings   by,   necessity   of  justi- 
fying,   18-400 
\ariance,   in    actions   respecting,    11- 
1052 
As  to  corporate  name,  25-674 
Indictment,   from,   25-591 
Venue,  see  Venue. 

Federal   district,   25-454 
Verification   by,  13-652,   see  Verifica/- 
tion. 
By  agent,  13-230 

By   president  as,   13-03 

Voting  trusts,  remodios  as  to,  24-108 

COSTS — Consult  analysis  of  tliis  article, 

5-7}n.     Son   Paupers;    Security   for 

Costs;    and    otlior    .spocific    titles. 

Abatement,   pleas   of,   failure   to   pay 

or  secure,   1  29 
Accounts,    in    action    on,    1-233,    240 
Action   for,  as  collateral   attack,  15- 
386 


COSTS,  contd. 

Actions  to  review,  in,  15-370 

Admiralty,    1-570-580 

Appealability  of  decrees  for,  1-556 
Awarded    when,    1-575-579 
Remedy  at  law,  1-577 
Taxation  of,  1-579 
Agreed  case,  1-758,  765,   768 
Agricultural   liens,   in  proceedings  to 

enforce,  18-646 
Amendment,    on,    1-899 

As  to  costs,  in  process,  15-826,  829 
In   judgment,   15-104,    126 
Amount    in   controversy,   as   part   of, 

25-293 
Appeals,    as    part    of      jurisdictional 
amount,  2-192 
Appeal    bond,    covering    costs,    18- 

249 
From  taxation  of,  in  criminal  eases, 

23-119 
In  highway     proceedings,     11-102, 

103 
Judicial    discretion,   review,   2-456 
Justice's    court,    on     appeal     from, 

16-860;   18-227 
Prepayment,    2-300 
Arrest   of  judgment,  2-1036 
Assignments  for  creditors,  aeiions  to 
set  aside,  3-62 
In   suits   on   assignee's  bonds,  3-82 
Attachment  for,  against  guardian,  12- 
802 
In   attachment,   personal   judgment 
for,  18-520 
Attorneys,  costs  advanced  by.  18-826 

Fees    as    costs,    see   Attorneys. 
Bankruptcy    proceedings,    3-984 
Bastardy   proceedings,  4-76 

Appeals,    4-82 
Bonds,   in   judgments    on,    4-542 

Bond    for,   see   Security  for   Costs. 
Boundaries,  in   proceedings   to   deter- 
mine,   18-671 
Brea(?h   of   promise,   4-557 
Certiorari,  4-950;  18-373,  387 

Errors  as  to  costs,  to  correct,  18- 

361 
Review  of  highway  alteration,  11- 
137 
Chambers,  granting  at,  16-614,  632 
Champerty,  agreement  to  pay  by  at- 
torney, 4-964 
Oiange   of  v  nue,   on,   19-204;   21-505 
C;ivil    rights,  5-126 
Commerce   court,   5-170 
Commerce    commission,   actions    upon 

orders  of,   14-278 
Commitment   to   enforce.   13-309 
Common    carrier,    in    actions    against, 
21-122 
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COSTS,   trontd.  ' 

Coinpromiso  aiul   sottlomont.  In   suits, 

Conc^omnr.tion   procoodings,   award  at 

olmiubcrs,  l(V(i32 
■Confossion    of,    18-113 
Consolidation    of    actions,    5-277 
ContiMupt,    in    proceedings   of,    5-432; 

10  291 
A'^iolation  of  injunction,  13-313 
Copvriglit    pioceodinga,    5-519 
Corporations,    stockholders'    suits,    5- 

7ir. 

Counties,  in  actions  against,  20-119 

Court  of  claims,  in,  25-248 

Court  martial,  fi-132 

Covenant      action      of,      recoverable 

when,  6-102;   13-382 
Creditors'   suits,  in,   16-563 
Criminal  appeals,  on,  23-124 
Criminal  cases,  of  transfer  of,  24-912 
Cross-demands,  awarding  of  costs,  23- 

805.  807 
Customs    duties,   in    advance    on    ap- 
peal, 6-351 
Forfeiture,  6-358 
Death   by   wrongful   act,  6-456 

Criminal  action,  6-459 
Default,  judgment  for,  14-906 
Notice   of   taxation,  6-820 
Upon  setting  aside,  18-113 
Demurrer,   6-1019 

Deposit  in   court,  to  secure,  18-236 
Depositions,    7-460,   466 
Disclaimer,  effect  of,  5-801;  7-495;  21- 
221 
Patent    infringement,    21-210 
Discovery,   examination    of   party,   7- 
574 

Order  for  probation,  7-642 
Dismissal,    discontinuance    and    non- 
suit,  7-687 
Of  mandamus,  19-292 
On   reinstatement,   7-690 
Docket,  shown  on,  18-162 
Elections,    in    contests,   8-101-103 

On    appeal,    8-124 
Equity,  in.  21-46.     See  Equity  Jixris- 
diction  and  Procedure. 
English   and   American   practice,   8- 

498 
Suit   against   infants,   12-799 
Error,  assignment  of,  necessary,  8-617 

On   motion  for  new  trial,  8-626 
Exchange  of  property,  in  proceedings 

to    cancel,    18-699 
Execution   for,    12-802;    1.^-809 
Designating  in  writ,  15-803 
Endorsement   on   writ,    15-816;    18- 

135 
TjBvj  by  interested  officer,  15-911 


COSTS,    coutd. 

Kxocution  for,  coutd. 

Of    execution,   payment    on    appeal, 
18-231 
Executors    and    administrators,    8-747 
Actfons  on  bonds,   8-792 
On   judgments   against,   8-774 
Exemption,  as  affecting  assertion  of, 
11-191 
Against   judgments   for,   16-84,   108 
In  judgment,    10-84 
Extradition,  foreign,  8-845 

State,  8-S62 
Federal    courts,    conformity    to    state 

law,    25-495 
Filing,   motion   to    compel,   8-990 
Fraudulent    conveyances,    10-210 
Frivolous     and     sham     pleading,     on 

amendment,    10-300 
Garnishment,  in,   18-267 
Guardian    ad    litem,    defendant    may 
look    to,    10-712 
Compensation   taxed    as,   10-766 
When  liable,  10-768-770 
Guardian  and  ward,  13-516 
Accounting,   10-852 
Bond,  action  on,  10-899 
Claims   against   ward's   estate,   10- 

855 
Habeas   corpus   proceedings,   10-822 
Removal    of    guardian,    10-816;    12- 

19;    13-527 
Restoration  of  letters,   13-533 
When  chargeable,  10-878 
Habeas    corpus,    on-  proceedings,    10- 

822,  963 
Heirship  proceedings,  12-926 
Highvray   proceedings,   on   review   of, 

11-102 
Incompetent,  appointing  guardian  for, 

12-17 
Indemnity    against,    by    assignee    to 

assignor,  3-91 
Indorsed  on  execution,  15-816;  18-135 
Infants,  taxing  against,  12-798 
Informations  in  civil  suits,  in,  12-716 
Injunction,   13-206 

Bonds,  actions  on,  13-350 
Dissolution,  on,  13-267 
Wrongful  issuance,  actions  for,  13- 
327.   350 
Injuries,  in   suits  for,  13-363 

From  intoxicating  liquor,   14-487 
Insane  persons,   13-489.   556 

Actions  by  and  against,  13-568,  620 
Commitment   proceedings,   13-546 
Dismissal    of    proceedings,    on,    13- 
474 
Insolvency,    in    proceedings,    13-649, 
691 
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COSTS,   rontd. 

Interest    in,    not    an    interest    in    the 

cause,    16-651 
Internal  revenue,  recovery  of,  14-144 

Forfeiture   proceedings,   14-151 
Interpleader,  14-213,  220 
Bills  in  nature  of,  14-237 
By    sheriff,    14-231 
Intervention  in,  14-343 
Intoxicating    liquor,    proceedings    to 
forfeit,   14-511 
Actions  for   injury   from,  4-487 
Judgment,    for,     15-50;     18-106,    183, 
337,   605 
Amendment  of,  on,  15-151 
Amount  of  costs,  specifiying,  15-63 
As  affecting  finality  of  judgment, 

14-771 
By   confession,    14-82,   835 
Construction,    in.   respect   to    costs, 

15-97 
Execution  on,  15-726,  777 
Exemptions,  of  costs  in  judgment, 
16-84 
Against  judgments  for  costs,  16- 
108 
In   mandamus,  19-294 
Judgment  record,  as  affecting  mak- 
ing  of,    14-747 
Non-resident    against,    17-677,    685 
On   motion   to   amend,   15-151 
Set-off,  of  judgment  for  costs,  16- 

563 
Vacating    judgment,    costs    on,    15- 
234,  241,  243,  254 
For  costs,   15-196 
For  errors  in   taxing,   15-168 
Judicial    sales,    on    resale,    16-827 
Jury,  fees  of  jury  as,  16-870;  18-230 
Ability  to  pay  costs,  not  a  matter 
for  jury, '17-543 
Justice's  docket,  shown   on,  18-162 
Justification   of  sureties,  on,  18-405 
Landlord    and    tenant,    dispossessory 
proceedings,  18-568,  611 
Judgment   for,   18-605 
Larceny,  in,  verdict  as  to,  18-779 
Law  of  the  case,  as  to,  18-801 
Libel    and    slander,    in,    18-959 
(Slander  of  title,  18-962 
TTndertal<ing  for,  18-892 
Liens,  in   enforcing,  16-120 

Logger's    lien,    19-5 
Miandamiis,  in,   19-291 
Exemptions,    16108 
Tn    highway    proceedings,    11-107 
Taxation   of  costs,  in.  19-125 
Uywn  difimissai,  10-292 
Mandate,  as   condition  precedent  to, 
19  305 
Eecalling  to  settle  cost  bill,  19-346 


COSTS,  conTd. 

Master  and  servant,  actions  against 
master  for  penalty,  19-568 
Actions   for  wages,   19-456 
In  actions  by  master  for  injury  to 
servant,    19-556 
Mine  inspection,  of,  19-818 
Miner's   liens,   in   proceedings   to   en- 
force,   19-814 
Mining  claims,  in  proceedings  to  as- 
sert,  19-796 
Moratorium,    upon   dismissal   because 

of,   19-859 
Mortgages,    on    foreclosure,    19-1048 
Motion,  on  see  Motions. 
Municipal    corporations,    against,   no- 
tice of  claim  as  prerequisite,  20- 
93,   111 
In  actions  against,  20-111 
Newspapers,  in  contest  over  selection 

of  official  paper,  20-378 
Next    friend,    taxing   against,    12-799 
Nonsuit,    on,   judgment   must    award, 

18-184 
On    striking    out    scandalous   matter, 

24-584 
Partition,  in  suit  for,  20-1066 
Partnership,    accounting,    21-46 

Actions  by  and  against,  21-108 
Patents,    infringement    suits,    21-210 
On  review  of  patent  office  decision, 
21-180 
Payment,   as  condition   of  new  trial, 
20-621 
As    condition    to    satisfaction      of 

judgment,  16-589 
As  condition  to  stay  on  appeal,  24- 
481 
Penalties,  in  actions  for,  14-^3;   19- 
568 
Highways,    11-143,    167,    170 
Principal    and    surety,    recovery     by 

surety,   21-596 
Process,  as  affected  by  endorcementa 

on,  21-753 
Prohibition,   in    proceedings   for   writ 

of,    21-826 
Quo  warranto,  in,  22-98 
Receivership    proceedings,    in,    22-400 
Reference,   on,    see   Reference. 
Reformation,  in  suit  for,  22-()36 
Remand,    allowance    by    trial      court 

after,  19-344 
Remittitur,     as     condition    precedent 

to,   19-305 
Removal   of  cause,  costs  on  remand, 

22-872 
Rescission    and   cancellation,   in  suits 

for,  22-1044 
Res  judicata,  application   of  estoppel 
to  persons  paying  costs,  23-71 
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lutaxinj,',   niipoal    from   ordor,   18-311 
Jurisiiii'tiou  to  hoar  motion  for,  lH- 
(>U 
Kovorsal,  ofVoi't  as  to  costs,   19-321 
StH'urity  for,  soo  Security  for  Costs. 
Sovoraiu'o,    costs    on,    :2.>-Si!C) 
SheritVs    and    const  ablos,    in    proccod- 
ings  on  oflicial  bond,  23-894,  919 
Special    assessments,    proceedings    to 

enforce.  23-978 
Specific    performance,    in,   23-1077 
Stipulations   as   to,   24-142 
Stockholder's    liability,    in    suits    on, 

24-231) 
Supplemental    filoading,   as    condition 

to  filing,  24-521 
Supplementary    proceedings,    in,    24- 

674 
Taxation    of,    insaJiity    proceedings, 
13-494 
Appeal,  on,  highways,  11-104 

Effect  on  appeal, ^18-198 
Default,  on,  see  supra;  Default. 
Eetaxing,    jurisdiction    of    motion, 
for,   16-G14 
Tender  of,  on  tender  of  payment  of 
iudgment,   16-557 
Effect,  24-781 
Third  party   claims,  in,  16-158 

Trial  by  sheriff's  jury,   16-160 
Title,   registration    of  under  Torrens 

Act,  24-857 
Towns,   in    actions   inyolying,    24-868 
Trade-marks  and  trade  names  in  suits 

respecting,    24-887 
Transcript,   on   filing,   18-283 
Trayerse   of  inquisitioi?,  on,   13-480 
Trespass,   in   action   of,  24-961 

By   animals,  in  ection  for,  24-991 
Trespass  to  try  title,  in,  24-1004 
Trusts,  in   suits  to  enforce,  25-92 
Action   by   or  against   trustee,   25- 
134 
United  .States,   in    actions     by     and 

against,  25-228,  248 
Usury,   on   defense   of,   25-521 
Vendor's  lien  foreclosure  suit,  25-747 
Waters,    in   actions   adjusting   rights, 

in,   26-122 
Wills,     in    proceedings    to    construe^ 

26-353 
Probate  proceedings,   in,   26-297 
Witnesses,   of,   not    examined,   11-103 
Workmen's    compensation    cases,    in. 

2G-579 
Writ  of  review,  on,  23-147 
CO-TEXAXTS,      soo      Joint     Tenants; 

Tenants  in  Common. 
COUXSEL,     see     Attorneys;     Lawyei 
and  Client. 


COUXSEL.  coutd. 

Uiglit   to  in  criminal  case,  24-1066 
As^iniiment,  24-1068 
Waiver,   24-1067 
COUNT  (0-701),  see  Several  Counts. 
COUXTERCLAIM,    soo    Set-off,    Coun- 
terclaim and*  Recoupment. 
Motions,    countor-motions,    20-29 
COUNTERFEITING— Consult     an.nlysis 
of  tliis  :irliclo,  0-1.     Soo  Alteration 
of      Instrimients;      Forgery;      and 
■Criminal   I'rocoiiurc. 
Joinder  with  oU'ense  of  passing  coun- 
terfeit  money,   12-535 
Jury,    number    of    peremptory      chal- 
lenges,  17-231 
Libel  and  slander,  for  imputing  coun- 
terfeiting,  18-903 
Variance,  25-615 

As  to  instrument,  25-600 
COUNTIES,    see    Municipal     Corpora/, 
tions. 
Actions  by  and  against,  20-113 
As   municipal    corporations,   20-90 
Division,    effect    on    jurisdiction,    25- 
872 
COURT    COMMTSSTOXERS,     see     Ju- 
dicial Officers;  References. 
Power   to   strike   pleadings,  24-258 
COURT  OF  APPEALS,  see  Admiralty; 

Courts;  United  States  Courts. 
COURT  OF  CLAIMS,  see  United  States. 
COURT  OF  CUSTOMS  APPEALS,  sea 

Customs   Duties. 
COURTS — Consult      analysis      of     this 
article,  6-19.     gee  Admiralty;   Cer- 
tiorari;    Commerce      Court;     Con- 
tempt;    Courts    Martial;.    Customs 
Duties;      Due     Process     Of     Law; 
Equity  Jurisdiction  and  Procedure; 
Judgment  Records;  Judicial  Notice; 
Judicial       Officers;       Jurisdiction; 
Justices    cf    the    Peace;     Martial 
Law;    Mini.9ters,   Ambassadors   and 
Consuls;    Orders;    Probate    Courts; 
Prohibition;   Records;   Transfer  of 
Causes;  United  States  Courts;  War; 
Writ  of  Error. 
Abolition  of  court,  as  affecting  execu- 
tion,  15-744 
Agreed  case,  designation,  1-739 
Appeal,   courts   of,   2-137,   152 
Defined,  17-640 

Dockets   and    calendars,    2-397-400 
Injunction,  power  to  issue,  12-1011 
.Tudifial  notice  bv,  16-602 
Attorneys,  officers  of,  3-849 
Power   over   resigned,   3-874 
Power  to  disbar,  3-861-866 
Power  to  reinstate  disbarred,  3-873 


94 


INDEX 


COTIRTS,  coutd. 
Attorneys,  contd. 
Qualification  judicially  determined, 
3-851 
Bonds  in  favor  of,  actions  on,  21-577 
Calendars,    see    infra,    Dockets    and 

calendars. 
Caption,  setting  forth  name  of  court. 

12-174 
Change    of   venue,   see     Change     of 

Venue. 
"Children's"     court,     see     Juvenile 

Court. 
Claims,  of,  see  United  States  Courts. 
Commerce  court,  court  and  judges,  5- 
155 
Jurisdiction   of  other  courts,   5-159 
^^ommissione^'s    court,   jury   trial    in, 
16-845 
Presumptions    aiding      jurisdiction, 
15-432 
Cdp^uls'    courts,    see   Ministers,   Am- 
bassadors  and    Consuls. 
Contempt,  inherent  power  to  punish, 
5-368 
Discretion,    5-369 
Offended  judge  qualified,  5-372 
Statutes      limiting      constitutional 
courts,  5-373-375 
Co-ordinate,  enjoining  actions,  in,  24- 

397 
Courts  martial,  6-98 
Customs  duties,  board  of  general  ap- 
praisers  as   court,   6-339 
Court  of  customs  appeals,  6-345 
Decisions  and  opinions  as  precedents 

see  Stare  Decisis. 
Declaration  and  complaint,  named  in, 

6-645 
De    facto    judge,    finding    indictment 
under   authority   of,   12-88n 
Conclusiveness    of    decisions,    23-12 
Dockets   and   calendars,   6-48 
Appearance,  entry  on,  2-552 
Entries,  22-489 
Notice  of  call  of,  computing  time, 

24-806 
On  appeal,  2-397 

Transfer  of  causes,  see  Transfer  of 
Causes. 
Ecclesiastical,  intervention  in,  14-290 
Juri«diftion  to  annul  marriage,  19- 

372 
Proceedings   in   rem    in,   21-677 
Reliof   from    decrees   of,   15-2«4 
Eminont  domain,  trial  of  ]ir<"liniinar\ 

questions  by,  8-302 
Entitling  papers  in,   15-792 

Complaint    or   afTidnvU,    11-31 
Equity  jurisdiction  and  prorcdure,  8- 
371 


COURTS,  contd. 
False  imprisonment  by,  liability  for^ 

8-955 
Garnishment,    property     iu     custodia 

legis,    10-450 
General    jurisdiction,    of,    what    are, 
15-426;    17-720 
Presumptions     respecting,     15-426; 
17-661 
Indictment,   organization  of  court  as 
afifeeting,   12-108 
Power  to   dispense  with,  12-302 
Inferior    courts,    17-749,   see   Justices 
of  the  Peace. 
Judgments,    amending,    15-130 
Collateral  attack  on,  15-394 
Record,    must    show   jurisdiction, 

17-665 
Res  judicata  effect,  21-13 
Vacating,  15-152,  197 
Writs  of  error  coram  nobis  in,  15- 
375 
Instructions  to,  13-711.  712 

On   court's   own   motion,   13-717 
Interstate  commerce  commission,  not 

a   court,    14-242 
Intruder's    court,    conclusiveness    of 

decisions,  23-14 
Judges,  see  Judicial  Officers. 
Effect  of  change  of,  16-642 
Judicial   notice,   see  Judicial  Notice. 
Judicial  sales,  court  as  vendor,  16-720 
Jurisdiction,  see  Jurisdiction. 
Juvenile   courts,    12-880,   see  Infants. 
Collateral  attack  on  judgments,  15- 
394 
Legal    tribunal,    necessary    to     valid 

judgment,  15-418 
Libel   and   slander,  rule   of   privilege, 

18-916 
Limited   jurisdiction,   of,   defined,   15- 
433; '17-642,    7-'9 
Record  must  show  jurisdiction,  17- 
665 
\randamus,  19-181,  253 

Particular  courts,   19-198.   241 
M;irfial    law,   effect   of,   19-404 
Minutes,        entries,        22-4S9.  See 

Minutes. 
Name  of  court  in  publication  of  pro- 
Cess,    23-551 
Of    ooncurront    jurisdiction,    J  7-642, 
797 
Enjoining  proceedings  in,   12-1016; 
24-397 
Of  inquiry,  20-286 
Ordinary,"of.  2^-M?, 
Original  jurisdiction,  of,  defined,  17- 

640 
Ori)lian'3   courts,  21-042 
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COtTETS,  cont'd. 

I'liiio  of  lioldiiig,  designating  in  pro- 
cess,  21-72-4 
Presumptions    as    to    proceeclinps    of, 

800  Jurisdiction;  Presumptions. 
Privilopo,  of  ofUcors  from  arrest,  21- 

623 
Probate   courts,   21-641 
Process,   designating  in,   21-724 
Prohibition,    against,    21-801,    812 
Public    sittings,   necessity,   24-1042 
Quasi     .fiidiiMal     tribunals,      presump- 
tions as  to  jurisdiction,  15-434 
Becord,  of,  17-661 

Justice's   courts,  as,  18-108 
Probate   courts,   21-643 
Records,   power   to   supply,   see   Rec- 
ords. 
Eemoval   of  cause,   see  Removal    of 

Causes. 
Res  judicata,  necessity  of  competent 
tribunal,   23-11 
Decisions  of  what  courts,  23-12 
Rules   of  court,   see  Rules  of   Court. 
Session,    judgments   when    court    not 
in,   17-649 
Judge  pro  tern,  sessions  of,  16-635 
Special  jurisdiction,  what  are,  15-432, 
433;  17-642 
Conclusiveness    of    decisions,    23-13 
Suggestion  to,  that  process  defective, 

21-771 
Sunday  and  holidays,  proceedings  on, 

24-430 
Superior    jurisdiction,    what    are,    15- 

426;   17-642 
Surrogate  courts,  21-642 
Terms,    special    term    for      criminal 

trials,  24-1015 
Territorial,  24-80 

Jurisdiction  in  Indian  matters,  12- 

41 
Mandamus,  power  to  issue,   19-244 
Title  of,  see  supra.  Entitling  papers 

in. 
Transfer   of   cause,   see   Transfer   of 

Causes. 
Tribal  courts,  jurisdiction,  12-41 

Impeaching   judgments   of,    12-42 
Writs  of  error  coram   nobis,  in  what 
courts,    15-375 
COUTITS   MARTIAI,— Consult   analysis 
of   this   article,   6-95.     See   Martial 
Law;  War. 
Collateral  attack  on  proceedings,  15- 

397 
Jurisdiftion,   must   appear   on   record, 

15-435 
Jury,  right  to,   16-877  | 
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COVENANT,  ACTION  OF— Consult 
aniil.vsis  of  tliis  article,  6-133.  S«o 
Assumpsit;  Debt;  Implied  and  Ex- 
press Agreements;  Landlord  and 
Tenant;  Lands  and  Land  Trans- 
fers. 
Arbitration,  action  on  award,  2-647 
Choice   and    election   of    remedies,   or 

debt,    5-98 
Corporations,   5-502,    570 
Debt,  distinguished,  6-465 
CJ round  rents,  for,  18-690 

Parties,    18-692 
Insane   person,   covenant   to,   13-586n 
Insurance   policy,    on,    14-13 
Land   contract,  action   by  purchaser. 
25-802,  829 
Action   for   price,  25-759 
Injunction  for  breach  of,  25-837 
Recoupment    for    breach    of    cove- 
nants, 25-774 
Lease  by  purchaser  at  execution  sale 

18-480 
Non  est  factum,  denies  execution  of 

instrument,    11-1016 
Plea  of  covenant  performed,  11-1021 
Principal  and  surety,  against  surety, 

21-576 
Quiet  enjoyment,  breach  of  covenant 

for,  18-468 
Rent,  for,   18-472,  485 
Specific   performance,    for,    23-1083 

COVENANTS,  see  Covenant,  Action  of. 
Breach  of,  as  set-off,  in  dispossessory 
proceedings,   18-592* 
Actions   for,   18-702 
Injunction  against,  13-179 
Pleading,    13-381 
Counterclaim,  for  breach  of  covenant, 

23-635 
Deeds,   in,   18-702 

Guardian's   deed,   12-843 
Restrictions  in,   18-711 
Exchange    of    realty,    remedies     for 

breach  of,  18-694 
Fixtures,    removal    of,    as   breach    of 

covenant,    18-679 
Good    repair,    to    leave    premises    in, 

18-470 
Injunction,  against  breach  of,  13-30, 

179 
Lease,  in,  6-137 

Breach  of,  action  for,  18-469,  480 
As  defense,  18-493 
Counterclaim   for,   18-477 
Dispossession  for,  18-576,  577 
Forfeiture  for,  18-561 
Lien   for,   18-539 
Mining  lease,  19-808 
Qniet   enjoyment,   for,   18-468 
Set-off,  assertion  in  covenant,  23-616 
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COVENANTS,  contd. 
To  repair,  18-463 
Pleading,   in    action   for   rent,    18- 
489 
To  restore  in  good  condition,  18-453 
COYEETURE,  see  Husband  and  Wife. 
CREDITORS'   BILLS,   see     Creditors' 
Suits. 
Partner,  by  creditor  of,  21-30 
Removal   to  federal   court,   22-777 
Supplementary    proceedings    as    sub- 
stitute  for,   24-549 
CREDITORS'  SUITS — Consult  analysis 
of  this  article,  6-164.     See  Assign- 
ment for  the  Benefit  of  Creditors; 
Bankruptcy    Proceedings;    Fraudu- 
lent      Conveyances;       Insolvency; 
Judgments    and   Decrees,   Enforce- 
ment of;   Marshaling  Assets;   Sup- 
plementary  Proceedings. 
Annuities,  1-990 

Another    action    pending,    1-1018 
Banks  and  banking,  for  unpaid  sub- 
scriptions, 4-14 
For  liability  over  subscription,4-26 
Suits  against  directors,  4-36 
Bills  to  enforce  decrees,  distinguished, 

4-461 
Choice  and  election  of  remedies,  5-94 
Cloud  on  title,  to  remove,  21-1007 
Conditions   precedent,   judgment   and 

return,   24-205 
Consolidation    of   actions,   5-268 
Copyright,  to  subject  to  debts,  15-840 
Corporations,   parties,   5-611 
Costs  in,   16-563 
County,  against,  15-854 
Custoiiia  legis,  to  reach  property  in, 

15-896 
Dower,  against  interest,  7-870 
Equity   jurisdiction,  8-445 
Execution,   against    purchaser,   16-199 
As  collateral  attack  on  sale,  15-414 
Executors  and  administrators,  de  son 

tort,  8-779 
Exccutnrv'    contract    of   sale,    remedy 

of  vendor's  creditor,  15-889 
Fraudulent  conveyances,  10-90 
Homestead,  against,  11 -.334 

Exhausting    other    assets,    11-335 
Pleading,   11-342,  419 
Indians,    against,    reaching    personal 
property,    12-49 
"RpcoivPrs,   12-49 
Intervention,   by   creditor,    14-300 
Judgment,    bill    to    enforce,    as    col- 
lateral attack,  15-384 
Justice's  ind(Tment,  to  enforce,  18- 

130 
Vacating,  by   creditor,  15-205 
Not  proceedings  in  rem,  21-677 


CREDITOES'  SUITS,  contd. 

Parties,   single   creditor   plaintiff,   24- 

209 
Partnership  accounting,  21-27 
Purchaser,     against,     of     non-exempt 
property,   16-24 
To    reach    property    purchased    in 
name  of  another,  15-883 
Quiet   title,  to,  21-1007 
Stockholder's  liability  on  unpaid  sub- 
scription,   to    enforce,    24-200 
Supplementary  proceedings,  in  aid  of, 

24-571 
Survival,    24-626 

Trusts,    subjecting   interest    of   bene- 
ficiary, 25-97 
CRIMES,  see  Criminal  Complaint;   In- 
dictment   and    Information.;    Pro- 
cess; Warrants. 
Arrest,    privilege    from,    21-621 
Associations  for  prevention  or  prose- 
cution of,  member  as  juror,  17- 
299 
Contract  labor,  failure  to  perform,  21- 

608 
Convict,  committed  by,  21-607 
Degree  of,  whether  fo»  court  or  jury, 

21-854 
Escape,  21-601 

Felonies,  see  Compounding  Crime. 
As  working  forfeiture,   21-605 
Clergyable   felonies,   challenges   in, 

17-203 
Common    law,    how   prosecuted    at, 

12-74,  84 
Defining,   in   instructions,    13-825 
Indictment   and     information,     see 

Indictment  and  Information. 
•Teopardv,    as    applied    to    felonies, 

14-550 
.Joinder    in    indictment,    12-681 
Of  felonies,  12-584 
Of  felony  and  misdemeanor,  12- 
"501,  ".522 
Jury,   in   trial   of,   16-855 

Challengea,    peremptory,    17-203, 

230 
.Jurors,  conviction  of  felony,  17- 

288 
Separation    of,   17-458 
Statutory   questions   to,   17-174 
Waiver, "of  jury,    16  942 

As  to  number  of  jurors,  16-947 
Mayhem.   19-572 

Prosecution    for,   at   common     law, 
12-74,  84 
Under  constitutions  and  statutes, 
12-8^ 
Infamous,  meaning  of,  12-75 
Injunction,    violation    of,   21-220 
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CRIME?,  contd. 

Iniikoopers,    ilofrnudinp,     13-408 

Refusal  of  guest,  13  413 
lusaue   persons,  comiuitmout,   13-54G 
Jurisilii'tion   to   punish,   17-644 
Jury,  see  supra.  Felonies,   and   infra. 
Misdemeanors. 
Jurors,  conviction  of  crime,  17-288 
CKallonse  for,   17-124,  143 

Waiver   of   challenge,   17-121 
Prejudice  against  crime,   7-319 
Mandamus  in  criminal   cases,  19-214 
Master  an-d  servant,  breacH  of  Irours 
of    service    and    wage    laws,    19- 
568 
Mayhem,  19-571 
^riscegenation,   19-826 
Misdemeanors,  affWavit  for,  12-86 
Complaint  for,  12-86 
Election   of  counts,  12-677 
Fences,  destruction  or  removal,  18- 

674 
-Indictment  for,  12-74,  80 
At  common  law,   12-74 
Demurrer   to,   12-657 
Joinder    in,    see    infra.    Joinder. 
Information    for,    at    common    law, 

12-84 
Jeopardy,  as  applied  to,  14-550 
J-oinder,"  of  distinct   misdemeanors, 
12-526 
In   indictment,   12-683 
With    felony,    12-501,   622 
Jury,  right  to,  16-910 
Challenges,  17-145 
For  cause,   17-114 
Jurop  convicted  of  misdemean- 
or.  17-288 
Peremptories,   17-203,    205,   230 
(Discharge  of,  in  absence  of  ac- 
cused,   17-626 
Separation  of,  17-459 
Statutory  questions  to,   17-173 
Striking"  jurors,  17-208 
Waiver   of,   16-943,   94T 
Landlord's  lien,  impairment  of,  18- 

547 
Lewdness;  18-877 
Peonage.   19-569 
Preliminary    examination    as    to,    21- 

495 
Prosecution  of,  at  common  law,  12-74 
Under    constitutions    and    statutes, 
12-75 
Puhlic  drunkenness.  21-872 
Public  lands,  fraud  in  respect  to,  21- 
885 
Tniuries   to,    21-887 
In.iuries   to   state   lands,   21-892 
Rescue,  23-1 


CRIMES,  coutd. 

K'oiuls,    obstructing     or     encroaching 

upon,  21-613 
Servant,    of    fraudulent    contract    of 
service,   19-554 
Enticing  away  or  interfering  with 
relation,   19-557 
CRTlVnNAL   AOTION,    definea,   24-365 
CRIMINAL    AFFIDAVIT,    see   Indict- 
ment  and    Informatlion. 
AnuMidinent    of,    12-5()5 
Charging  the  offense  in,   12-488 
Misdemeanors,    prosecution   by,   12-86 
Preliminary    affidavit,    12-122 
'Statutory  forms,   not   applicable,   12- 
303 
CRIMINAL   OOMPLATNT,   12-86 
Amendment  of,  12-565 
Form   of,   12-286 

Highwavs,   failure   to   do   road   work, 
11-116,  140,  142 
Penalty,  action  for,  cumulative,  11- 
160 
Innkeepers,  for  defrauding,   13-409 
Intoxicating    liquors,     violation      of 

liquor   laws,   14-351 
Judicial  notice,  pleading  matters  of, 

12-348 
Mandamus    to    enforce    right    to    ex- 
amine,  19-216 
Master  against,  19-568 
Presumption,  charging  matters  of,  12- 

348 
Rcverifieation   on   amendment,   12-566 
Signing  an(3  verifying,  12-288,  289 
Statutory   forms,   not    applicable,   12- 
303 
CJUMINAIi      CONVERSATION— Con- 
suit  analysis  of  this  article,  6-250. 
See    Adultery;    Alienating    Affect- 
ions. 
Alienating    affections,    distinguished, 
1-770 
Barred  by,  1-771 
Bills   of   exceptions,  time    and   place, 

4-397 
Case,   the   action   on   the,   4-627 
Compromise    and     settlement,     attor- 
ney's fees  on,  18-826 
Survival,  24-617 
CRUnNAL     LIBEL,     see    Libel    and 

Slander. 
CRIMINAL  PLEADING,  see  Arraign- 
ment and  Plea;  Indictment  and 
Information;  and  specific  offenses. 
See  also  Pleading. 
CRIIMINAL  PROCEDTTRE,  see  Acces- 
sories and  Accomplices;  Appeals; 
Arguments;  AiTaiffmnent  and  Plea; 
Arrest  of  Judgment;  Certificate  of 
Probable  Cause  and  of  Reasonable 
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CBIMIXAL  PEOCEDITRE,  contd. 

Doubt:  Certiorari;  OJiange  of 
Venue;  Continuances;  Coroner's 
Inquest ;  Corporations;  Costs;  Due 
Process  of  Law;  Extradition;  False 
Imprisonment;  Grand  Jury;  Habeas 
Corpus;  Highways,  Streets  and 
Bridges;  Indictment  and  Infor- 
mation; Instructions;  Jeopardy; 
Juries  and  Jurors;  Jurisdiction; 
Justices  of  the  Peace;  Limitation 
of  Actions;  Malicious  Prosecution; 
Motions;  New  Trial;  Nolle  Prose- 
que;  Objections  and  Exceptions; 
Opening  and  Closing;  Order  of 
Proof;  Pardon;  Penalties,  Forfeit- 
ures and  Fines;  Preliminary  Ex- 
amination; Process;  Recognizances 
and  Bail;  Returns;  Review;  Re- 
ward; Sentence  and  Judgment; 
Separate  Trials;  Service  of  Process 
and  Papers;  Sheriffs,  Constables 
and  Marshals;  Statement  by  Ac- 
cused; Statutes;  Time  To  Plead; 
Transfer  of  Causes;  Trespass; 
Trial;  Variance  and  Failure  of 
Proof;  Venire  De  Novo;  Venue; 
Verdict;  View;  Waiver;  Warrants; 
Withdrawal  of  Juror;  Witnesses; 
Writ  of  Error;  and  see  also  specific 
offenses. 

Statement  by  accused,  24-48 

Supersedeas  or  stay,  see  Supersedeas 
and  Stay  of  Proceedings. 

Survival,   24-631 

Transfer  of  causes,  see  Transfer  of 
Causes. 

Trial,  see  Trial. 
CROPPERS,  see  Landlord  and  Tenant. 

See   also   Crojis. 
CROPS,     see    Landlord     and    Tenant; 
Lands  and  Land  Transfers. 

Advanfements,  to  make,  lien  for,  18- 
.540 

Cropper,  contract  of,  18-458 

Actions  against  third  party,  18-460 

Between  and  tenant,  18-459 
Distinguished    from    tenant,    18-458 

Distress,    where    crops    removed,    18- 
523 

Injury  to,  action  for,  18-456 

Landlord '8  lien,  subject  to,  16-541 

Landlord '.s      summary        proceeding, 
against    croppfr,    18-572 

Levy    on,    in    landlord's    attachment, 
18-516 

Lien   on,  attachment  to   enforce,   18- 
515 
Mortgage,    effect    on    linn,    18-543 

Mortgage     of,     effect     on    landlord's 
lien,  18-543 


CROPS,  contd. 

Rent  payable  in,  attachment  for,  18- 

506" 
Title   to,   18-460 
CROSS  ACTION,  See  Cross-Complaint; 
Cross-BiU;      Set-off,      CoiHiterclaim 
and  Recoupment. 
CROSS-BILL — Consult  analysis  of  this 
article,   6-259.     See   Bills  and   An- 
swers;     Cross-Cfemplaint;      Equity 
Jurisdiction  and  Procedure;  Set-off, 
Counterclaim   and  Recoupment. 
Accounting,    1-300;    21-10 

Between   partners,   21-39 
Actions  at  law,  in,  21-10 
Ancillary    jurisdiction    over,    25-276 
Another  action  pending,  1-1028,  1030 
Counterclaim,    distinguished,    23-600 
Creditors'   suits,   6-222 
Cross-complaint,    analogous    to,    6-296 
Depositions,  on  original  issue,  7-398 
Direct  attack,  a,  where  filed  in  action 

on   judgment,   15-380 
Discovery,  by  defendant,  7-535 
Divorce   for,   19-385 

Cross-petition,   7-780,   781 
Dismissal,   7-793 
Equity  jurisdiction  and  procedure,  8- 

487 
Filing,  delay  in,  as  affecting  right  to 

a  stay,  11-21 
Guardian   ad   litem,   10-716 

Cross-bill   by,    10-757 
Hearing  on  bill  and  cross-bill,  11-11, 

20 
Homesteaid   exemption,   pleading,   by, 

11-419 
Injunction,  in,  13-46,  199 
Interpleader,  by  cross-bill,   14-198 

In  interpleader,  14-210 
.Judgment    on,    14-782 
Jury,    right    to,    cross-bill    for    eject- 
ment,  16-885 
Marriage,  in  annulment  proceedings, 

19-385 
Marshaling  assets,  in  proceedings  for, 

19-401 
Miner's    liens,    in    enforcement    pro- 
ceedings,   19-813 
Mortgages,    in    foreclosure      proceed- 
ings, 19-963 
To    enforce    satisfaction    of     mort- 
gage,  19-882 
Partition,  in  suit  for,  20-1032     . 
Partnership,      in      actions      between 

partners,  21-10 
Penalty,  for,  19-882 
Petition,    ns.    setting    aside      judicial 

sale,   16-819 
Principal    and    ngent,    in    accounting 
between,  21-502 
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CnOSS-BILL,  contd. 

I'lovoss,    to    di'fi-iuliints    in.    '21-(>!)l 
TorritoriaJ   Hniitalioiis,  21-701 

■Roforination   by,   "Jll-ti-t) 

KeSi'ission  ami  oaucellation,  in  suit 
for,  22-1019 

Eevivor,  nofossity  as  to  cross-peti- 
tions,   2:M54 

Speeilio  porforniaui-e,  in  suits  for,  23- 
1059 

State,   against,  24-72 

Stay  of  proceedings,  as  affeoting  a, 
11-20 

Trade-marks  and  trade  names,  in 
suits,   resj.oi-ting,   24-880 

Trust,  to  establish,  25-89 

Verification  of,  to  procure  stay,  11- 
21 
CROSS-COMPLAINT — Consult  analysis 
of  thi<  article,  (1-295.  Sec  Cross- 
Bill;  Declaration  and  Complaint; 
6et-oflf,  Counterclaim  and  Recoup- 
ment. 

Amendment,   1-849 

Another  action  pending,  1-1028 

By  stockholder,  in  suit  on  his  un- 
paid   subscription,    24-214 

Counterclaim,  effect  of  erroneous  de- 
signation as  cross-complaint,  23- 
782 

Damages,    for,    in    injunction,    13-320 

Decree,  to  vacate,  a  direct  attack,  15- 
380 

Divorce,  for,  19-385 
Dismissal,  7-793 

Ejectment,   7-1045 

Guardian  and  ward  in  action  on  bond, 
10-897 

Highway  proceedings,  in  action  to  en- 
join, 11-56 

Injunction,  in,  13-320 

Justice's  court,  in,  18-42 

Marriage,  in  proceedings  to  annul, 
19-385 

Miner's  liens,  in  proceedings  to  en- 
force,  19-813 

Mortgages,  in  foreclosure  proceed- 
ings, 19-963 

New   trial   on,   20-408 

Partition,    in    suit    for,    20-1032 

Payments  on  reversed  judgment,  to 
assert,   19-357 

Principal  and  agent,  in  accounting 
between,  21-562 

Princiftal  and  surety,  in  actions 
against,  21-584 

Process,  to   defendants  in,  21-691 
Territorial    limitations,    21-701 

Eeformation  by,  22-021) 

Bescission  and  cancellation,  in  suit 
for,  22-1019 


CROSS-COMPLAINT.   coiUd 

Ivc'siissina     and     cancellation,     contd. 

Cross-complaint    for,   22-1019 
Revivor,    necessity    as    to    cross-com- 
plainants, 23-"l54 
Several     counts,     use     in     cr(iss-<'nm- 

plaint,    23-S14 
Special    assessments,    in    proceedings 

to  enforce,  23-978 
Sjiocific   performance,   for   23-1045 

In   actions  for,  23-1059 
State,  in  action  by  or  against,  24-72 
Statute  of  limitations,  as  bar  to,  18- 

1030,  1064 
Trespass,  in   action   of,  24-953 
Trust,  to   establish,  25-89 
CROSS-DEMA"NrD,  see  Gross-Bill;  Cross- 
Complaint;     Set-off,     Counterclaim 
and  Recoupment. 
Admiralty,  cross  libel,  1-484 
General  treatment,  23-572 
Judgments,  setting  off  against,  15-347 
On    cross-demand,   against    nonresi- 
dent, 14-779 
CROSS-EXMSnyATTON,    see   Encyclo- 
pedia of  Evidence. 
Default,  by  defendant  on,  14-896 
Illegality  shown  on,  11-894 
Insolvent,  of,  13-665 
Jurors,     of,     after     examination     by 
court,  17-159 
CEOSSIXGS,    see    Highways,      Streets 
and   Bridges;    Injuries   to    Persons 
and     Property;    Railroads;     Street 
Railroads. 
CRUELTY      TO      ANIMALS— Consult 
aniilysis  of  this  article,  6-313.     See 
also   Criminal   Procedure. 
Continuando,   charging   under,   12-505 
CUL  DE  SAC,  highway  as,  11-44 

Street,   included    in    term,    ll-46n 
CUMULATIVE  EVIDENCE,  new  trial 

for,  20-556 
CUEATOn,  see  Guardian     ad     Litemr" 
Guardian  and  Ward;  Incompetents; 
Insane  Persons. 
CURTESY — Consult   analysis     of     this 
article,    6-323.     See   Husband   and 
Wife. 
Attachment,  not  of  inchoate  interest, 

3-307 
Custody    of    wife,   taking   from    hus- 
band, 12-17n 
Estates  by,  18-628 
Execution,   on   estate   hy,   15-8*e 
Landlord's  dispossessory  proceedings, 

by   tenant  by  curtesv,  18-574 
Legal' life  estate,  a,  18-62"3 
Mechanic  'g  liens,  on  estate  by  cur- 
tesy, 19-602 
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CUSTODTA    LEGIS,    see    Attachment; 
Gamislunent;    Judgments   and   De- 
crees,  Enforcement  of;    Receivers. 
Execution    on    property    in,    general 

treatment,   15-895 
Injunction,  to  prevent  sale   of  prop- 
erty  under   execution,    15-896 
Insolvent 's   property,   13-659 
Legal  process  necessary,   15-897 
Mechanic 's    liens,     enforcement     on, 
property    in    custodia    legis,    19- 
627 
Foreclosure  on  property  in  custody 
of  court,  19-610 
Receivership  as,  22-360 
Sequestered   property,    23-497 
CUSTODY  OF  CHILD',  see  Parent  and 

Child, 
CUSTOMS      AND      USAGES— Consult 
analysis  of   this  article,   6-327 
Common     carrier     of,     necessity     of 

pleading,  21-127 
Defining  custom,  in  instructions,   13- 

826 
Evidence   of,  in  actions  for  injuries 

to  ser\'ant,   19-513 
Mining  rules  and  customs  alleging  in 
ejectment   for  mining  claim,  19- 
798 
Pleading,    in    actions    for    injury    to 

servant,  19-481 
Principal  and  agent,  agent  acting  as 

owner,  21-546 
Process,  issuance  of  in  blank,  21-758 
Province  of  judge  and  jury,  21-570 
CUSTOMS    DUTIES— Consult    analysis 
of  this  article,  6-337.     See  Internal 
Revenue;  Penalties,  Forfeitures  and 
Fines;  Search  and  Seizure;  United 
States  Courts. 
Privilege    of    customs    officers    from 

arrest,   21-622 
Res  judicata,  decisions  of  collector  as, 
23-14 
Judgment    in    prosecutions      under 
customs  laws  as,  23-31 
Smuggling,   testing   opinion    by   jury, 
17-531 
CUTTINO    TIMBER,     see     Log8     and 

Logging. 
DAMAOKR,  see  Injuries  to  Persons  and 
Property;   and  sjH'cific  titles. 
Adjoining    landowners,    lateral    8«p- 

'  port,    1-320 
Admiralty,   claim   increased,  1-476 
Affidavit  of  defense,  averment  of,  1- 

701 
Agent,   for   negligence   of,   91-559 
Agreements    to    pay    or    perform,    in, 

12-23 
Alienating    afifcctions,    1-783-785 


DAMAGES,  contd. 

Amending  as  to,  see  Amendments  and 

Jeofails. 
Amending  as  to,  contd. 

Landlord 's    dispossessory    proceed- 
ings, 18-566 
Libel  and  slander,  18-942 
On  appeal,  18-330 
Amount    as   affecting    new    trial,    20- 

529 
Answers,    new  matter   in    mitigation, 
2-45 
Establishing  highway,   11-113 
Appeals,    reversal    for    excessive,   2- 
479 
Assessment  by  appellate  court,  11- 

90 
Excessive   modified   on,   2-477 
Not   increased    on,    2-478 
Apportioning    by    verdict,    25-966 
Assault    and    battery,    abusive    lan- 
guage, 3-45 
Assignment  for  creditors  in  suit   on 

assignee's  bond,  3-82 
Assumpsit,  3-187 

Attachment,  for  wrongful,  18-521 
Attorneys,  fees  as,  13-347,  382 

Legal  services,  breach  of  contract 

for,  18-817 
Recovery     lagainst     attorney      by 
client,  18-853,  857 
Bond  for,  on  third  party  claims,  16- 

135,  136 
Breach  of  contract,  pleading,  11-1009 
Bridges,  'destroying    or    injuring,    11- 

273 
Building,    for    destroying,    on    leased 

premises,   18-454 
Certiorari,   on,   1S-3S7 
Claim  for,   setting-off    against    judg- 
ment, 16-571 
Commerce  commission,  award  of,  by, 

14-264 
Condition  precedent,  as,  to  action  on 

bond,  pleading,  13-341 
Condition  subsequent,  for  breach   of 

18-704 
Costs,  as,  13-382 

Counterclaims,     demands      for     unli- 
quidated damages,  23-660 
Covenant,  for  breach  of,  see  Coven- 
ants. 
Quiet  enjoyment,  18-468 
To  repair,  18-463,  469 
Cross-demands,  bnsed  on  unliquidated 
demands,    23-714 
In        actions        for        unliquidated 

damages,    23-6S,3 
Pleading  unliquidated  damages,  23- 
701 
Deeds,  breach   of  restrictions,  18-711 
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DAMAGES,  coutd. 

Default,    assossiiuMit    on,    G-S22;     II- 
S83;    17-^1.     See  Inquiry,  Writ 
Of. 
Hoaring  to  ascertain,  notice,  of,  14- 

S92 
Lnw  of  the  onso  as  to,  IS-SOl 
EceoriT  recitals  as  to,  14-903 
Defining,   in   instructions,  13-826 
Distress,   for  wrongful,  18-533,  535 

Exemplary  damages,  18-537 
Double    and    treble,    action      for     in 

trespass,  24-902 
Ejeetme,nt   in,   as  mesne  profits,   19- 

776 
Elements   of,  instructions  as  to,  13- 

395 
Eviction,  for  unlawful,  18-468 
Excessive      or     inadequate     verdict, 
new  trial  for,  20-534 
Reversal   on   appeal,   2-477,  479 
Exchange  of  realty,  for  breach  of,  18- 

693 
Execution  for,  15-808 
Exemplary,   13-400 

Distress,  excessive,  18-537 
Injuries,   actions  for,   13-402 
Instructions   as  to,   13-823 
Labor  unions,   18-416,  417 
Libel  and  slander,  18-893,  914 
Pleading,  3-366,   369;   24-742 

Alleging  aggravation,  24-948 
Province  of  judge  and  jury,  13-394 
Unlawful    combinations,    19-849 
False  imprisonment,   8-966 
Fences,    for   removal   or    destruction, 

18-674 
Flooding  land,   for,  on  leased  prem- 
ises,   18-454 
Fraud   and    deceit,   pleading   specific 
facts,  10-57 
Insurance  contract,  in,  14-104 
Grass,  for  destroying,  on  leased  prem- 
ises, 18-454 
Highways,    appeal   from     assessment, 
11-68,   69 
For  changing  grade  of,  11-138 
For  opening,  11-112 
Injuries  from,  11-198,  226 
Homestead,  for  breach  of  contract  to 

sell,  11-374 
Indemnity   contracts,  for  breach  of, 

12-23 
Indorsed   on  execution,  15-816 
Injunction,  as  affecting  right  to,  21- 
219 
Awarded  in,  13-200;   23-49 
Bond,  covered  by,  13-167 

Prior    to    suit    on,    13-331 
Tor   jury,   13-175 


AMAGE9.   rontd. 
Injunction,  coitd. 

Manner    of    procuring,   33-320 
Time  to  apply   for,  13-320 
T^jion  (lissolulion,  13-315 
"Wrongful    issuance,    13-314 
Injuries  to  property,  13-3S3 
Instructions    as    to,    13-394,    826;    14- 
101 
As  to  exemplary  damages,  13-823 
Contracts,    11-1073 
Defining,  13-826 
Insurance,  14-16 
Pleading,   14-55 
Variance,    14-71 
Interest,  see  Interest. 

Allowed  as,  14-116,  123 
Interstate    carriers,    jurisdiction,    14- 

246 
Intoxicating   liquors,   selling    to    hus- 
band, 14-467 
Joint   tortfeasors,    against,    13-401 
Judges,  against,  for  accepting  insufS- 

cicnt    bond,    16-644 
Judgment    for,    in    injunction,   costs 

on,  13-207 
Judicial  notice,  of  matters  as  to,  17- 

550 
Judicial  sale,  for  breach  of  contract 

to  purchase,  16-829 
Jury,  to  try  issue  as  to,  16-894,  16- 
'907 
Specific    performance,    in,    16-907 
Labor  union,  for  expulsion  from,  18- 

415 
Land  contract,  action  for  breach  of, 

25-782 
Landlord  and  tenant,  actions  by  land- 
lord,   18-452 
Lease,  breach  of,  18-467,  490 
Leased   premises,  detention  of,  18- 
568 
Injury  from,   18-463 
Lien  of  landlord,  for  impairing,  18- 
546  ■ 
Levy,    wrongful    levy    on   homestead, 

11-415 
Libel   and    slander,   pleading,    18-947, 
961 
Exemplar}-,   18-914 
Liquidated,      common    counts    where, 
11-957 
Breach    of   agreement   in   restraint 

of  trade.  23-93 
Pleading,  13-368 
Mandamus  to  compel  assessment,  19- 
206 
To   recover,   highways,   11-112,   113 
Master    and    servant,    for    injury    tO 
servant,  19-500 
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DAMAGES,  contd.  D 

Master  and  servant,  contd. 

For  interference  with  relation,  19- 

456 
For  wrongful  discharge  of  servant, 
19-435,  421 
Mechanic's    liens,    for    damages    for 

breach  of  contract,  19-596 
Mining  claims,  for  injury  to,  19-805 
For  wrongful  withholding,  19-798 
Mining  operations,  from,  19-814 
Monopolies,  for  injury  from,  19-848 
Motion  to  assess,  injunction,  13-317 
Nominal,    when    recoverable,    13-362; 

19-431 
Notice,    of    claim    for,    injury    from 
highways,  11-205 
Injunction,    13-324 
Nuisance,  pleading  in  action  on,  20- 

676 
Parties,  in  injunction,  13-322 
Partner,    for   misconduct    of,    21-40 
Partnership,    actions    between    part- 
ners,   21-9 
For    breaeh    of    partnership   agree- 
ment, 21-13 
Passenger,    to,   pleading,   21-126 
Patents,   for  .breach    of   contract    re- 
specting, 21-180 
Infringement    of,    21-184,   200,   210, 

219,  221 
•Eefusal  to  furnish  records  of,  21- 
223 
•Perennial   plants,  injury  to,   18-454 
Pleading,    generally,    13-360 

Actions    for    discharge    of    servant, 

19-435 
Contract,   breach    of,    11-1009 
Exemplary,    13-366,    369 
Indemnity,   action   on,   12-31 
Insurance,  14-16 
Intoxicating    liqtiors,    14-485 
Justice's   court,   in,    18-33 
Labor  unions,  18-416 
Libel    and    slander,   18-918 
Liquidated    damages,    13-368 
Master    and    servant,    actions    for 

wrongful    discharge,    19-431 
Passenger,  to,  21-136 

From    ejection,    21-158 
Prospective,   13-368 
Sales,  actions  by  seller  for  broafli, 

23-232 
Special,  18-417 
Prayer    for,    in    patent    infringement 

suits,   21-200 
Principal       and       surety,      judgment 

against,   21-586 
Profits,  loss  of,  13-380 
Property,  for   destruction   of,   14-123 
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AMAGES,  contd. 

Province     of     judge     and     jury,     see 

Province  of  Judge  and  Jury. 
Public  lands,  for  injury  to,  21-886 

Injuries  to   state   lands,   21-891 
Punitive,  see  supra.  Exemplary. 
Recoupment  in   mitigation  of,  23-592 
Remand,  allowing  damages  after,  19- 

344 
Remission  of  part,  see  Remission  of 

Damages. 
Replevin,  allegation  of  in,  22-926 
Restraint    of    trade,    breach    of    con- 
tract  in,  23-92 
Revivor   as   affecting,   23-180 
Roads,  awarded  to  owner  of  land,  21- 
613 
Establishment  of,  21-613 
Obstruction  of,  21-613 
Toll    roads,    from    defects    in,    21- 
614 
Sales,    breach    of,    actions    ifor,    23- 
214,  229 
Upon    rescission,    23-208 
Sequestration,   for   wrongful,   23-499 
Several  counts,  pleading  in,  13-361 
Special,  allegation  necessary,   24-740, 
742 
Evidence  admitted  with  objection, 

20-707 
In   actions    for    discharge   of   serv- 
ant,  19-431,   432 
Pleading,   18-417;    21-165 
Specific    performance,    allegations    as 
to    damages,   23-1054 
Award   of   damages,   23-1070 
Effect    of   provision    for   liquidated 
damages,  23-1019 
Splitting   action   for,   see   Successive 

Suits. 
Summary  proceeding  for,  injunction, 

13-320 
Supplemental    bill,    subsequently    ac- 
cruing damages,  13-108 
Telegraphs  and  telephones,  allegation 
of  damage  from  poor  service,  24- 
740 
Third  party  claims,  in,  16-154 

For   interposing,    16-147 
Trespass,  action   of,   24-948 

By  owner  of  fee  in  highway,  H- 
125 
By  animals,  24-991 
Unliquidated,    claims    against   insolv- 

ent,   13-666 
Variance  as  to,   actions   for  injuries, 
13-390 
Tort   actions,   25-667 
Verdict  for,  actions  for  injuries,   13- 
400 
Apportioning,  25-966 
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Waiver,   time   of   assessment,   13-319 
Wliat    law-    governs^    22-729 
Witnoss,   apuinst,   for  failure   to   ap- 
pear, 2(>-512 
Writ   of   inquiry,   on,   13-421 
Proof  of  ilaniapos,  13-426 
To   assess,    13-421 
■Written  suggestion  of,  in  injunction, 
13-320 
DATES,  see  Certainty  in  Pleading;  In- 
dictment and  Information;   Time. 
Alleging,  in  contract  action,  11-985 
In  iniUctment,  12-GOS,  650 
Patents,   date   of   invention,   21-198 
Quashing,    where    impossible    date 
alleged,  12-628 
Amendment,  as  to,   12-561 
Appeal,   on,   18-327 

In  notice  of  appeal,  18-220 
Landlord's    dispossessory    proceed- 
ing, 18-593 
Anno  Domini,  use  of,  in  pleading,  12- 

308 
Appeal  bonds,  18-246 
Execution,   in,   15-812 

Amendments  as  to,  15-824 
Indorsed  on,  15-816 
Insolvency,   pleading,   13-650 
Judgment,   in,    15-25 

Default    judgment,    18-349 
Execution,    recital   in,    15-794 
Transcript,  shown  in,  18-125 
Judicial  sales,  mistake  in   notice,  as 

to  date,  16-749 
Libel,   charging   date  of  publication, 

18-967 
Mandamus,   to    return,    19-286 
Process,   to,   21-750 
Alias  process,  21-762 
Alteration  of  date,  21-757 
Stating  date  of  appearance  in,  21- 
728 
Eeturn,    to,    of    process,    14-870;    23- 
102,  107 

DAY,  definition  of,  24-793 
DAT  IX   roUET,    see    Default;    Due 
Process  of  Law;  Infants. 

DEADLY  WEAPONS,  see  Weapons. 
DEATH,  see  Death  by  Wrongful  Act; 
Revivor;  Survival. 
Abatement  by,  1-527;  6-372;  12-712. 

See    Survival. 
Appeals,   death    of  appellee,  18-223 
Death  of  accused  pending,  23-132 
Of  surety  on  appeal  bond,  18-257 
Cause  of,  when  for  jury,  14-87 
Contractor,  of  joint,  actions  against 
survivor,  11-977 


DEATH,  contd. 

Co-plaintill",    as    afTecting    execution, 

15-767 
Counsel,    of,   equitable    relief,    15-317 
Defendant,  as  affecting  execution,  15- 
767 
Alias  execution  after,   18-142 
Effect,   on   cause   of   action,   24-590 

On  pending  action,  24-590 
Execution,   effect   of   death   of   party, 
15-764,    767,   920;    16-180;    18-137 
Indorsement    on,    15-817 
Guardian  and  ward,  effect  on  guard- 
ianship,  13-528 
Insane  person,  death  of,  13-518,  13- 

528 
Successor   on,   13-527 

Notice  of  proceedings  to  appoint, 
13-508 
Homicide,  instructions  as  to  manner 

of,   11-655 
Husband  and  wife,  of  wife,  as  affect- 
ing  claims,   11-827 
Of  husband,  in  actions  for  torts  on 
wife,    11-838 
Incompetent,   of,   12-18 
Injunction,   dissolution   on,   13-243 
Bond,    of    obligees    on,    13-336 
Insane  persons,  abatement  on,  13-525, 
599 
Accounting  on,  13-518 
Actions   for   support,   13-568 
Effect    on    guardianship,    13-528 
Inquest,  pending,  13-470 

Appeal    from    inquest,    13-487 
Traverse,    as    affecting,    13-478 
Insolvent,    of,    abatement    on,    13-676 
Instructions  as  to  means,  of  homicide, 

11-655 
Insured,  date  of,  in  complaint,  14-28 

Place  of,  venire,  14-9 
.Joint    tenants,    survivorship,    14-735 
Judge,  of,  certifying  transcript  after 
18-277 
Injunction,  effect  on,  13-247 
Judgment,   after  death  of  party,  14^• 
782;   15-85;  18-106 
TBy  confession,  14-833 
Collateral   attack   for,  14-784,  787 
Execution,  after  dpafh  of  judgment 
plaintiff,  15-283.  764 
Of    judgment    defendant,    15-767 
Vacating,   15-168 
Jurisdiction,  defendant's  death  as  di- 
vesting,  17-706 
Jury,  deceased  persons  OB  list,  17-66 
Of  juror,  discharge  of  jury  on,  17- 
616 
Excluding  names  from  panel,  16- 
973 
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DEATH,  coJitd. 

Landlord   and   tenant,  of  plaintiff  in 
dispossessory    proceeding,    18-567 
Tenant,   of,   effect   on   lien,   18-541 
Of  tenant  in  common,  actions  for 
rent,  18-483 
Libel    and    slander,    of    parties    con- 
cerned, 18-891 
Life,  probable  duration  of,  for  jury, 

13-393n 
Marriage,   annulment   after   death    of 

party,   19-371 
Mechanic's   liens,    enforcement    after 
death    of    owner    or    contractor, 
19-624 
Notice    of    appeal,     after     appellee's 

death,  18-223 
Obligees,    of,    on    injunction    bonds, 

13-336 
Partner,   of,   actions   on,   21-62 

Actions     by  or  against  survivors, 

21-100 
Appeals    after,    21-100      ■ 
Pending    suit,    21-66,   86 
Suits  on,  21-6 
Party,  of,  see  Parties. 

Execution,     as     affecting,     15-764, 
767,   920,   16-180;   18-137 
Indorsement    on,    15-817 
Judgment   after,   see   supra,   Judg- 
ment. 
Judgment    party,    of,    15-283,    764, 
767 
Eedemption,  as  affecting,  16-832 
Mandate  or  remittitur  after,  19-31 
destitution  after,  19-358 
Vacating  judgment   where,   15-157 
Writ   of  error  coram  nobis  where, 
15-373 
Place    of,   of   insured,    venue,    14-9 
Pleading,  in  indictment,  11-628 
Place  of  death,  11-586 
Time  of  death,   11-5<'1 
Redemption,  as  affected  by  death  of 

judgment    debtor,    16-832 
Revivor  of  actions,  23-149 
Severance    of    actions,    on    death    of 

party,  23-825 
Sheriff,  of,  power  of  coroner  to  act 

for,   23-838 
Specific  performance,  after  death  of 

party,  23-1039,  1044 
Suggestion  on  record,  death  of  part- 
ner, 21-66 
Surety,  of,  on  appeal  bond,  18-257 
Tenant,  of,  see  supra,  Landlord   and 

tenant. 
TenantR   in    common,  of,  actions  for 

rent.   18-483 
Third  partv  claims,  effect  of  party's 
death,  16-147 


DEATH  BY  WRONGFUL  ACT— Con- 
sult analysis  of  t'ais  articlo,  6-361. 
See  Injuries  to  Persons  and  Prop- 
erty; Master  and  Servant;  Mines 
and  Minerals;  Negligence;  Notice; 
Parent  and  Child;  Parties;  Passen- 
gers; Penalties,  Forfeitures  and 
Fines;  Railroads;  Ships  and  Ship- 
ping; Street  Railroads. 
Admiraltv,      jurisdiction      of,     1-398, 

422, '423 
Amendment  as  to  plaintiff,  new  cause 

of  action,  20-367 
Druggist's   negligence,   10-995 
Federal   court,   enforcement   of   state 
statute  in,  25-282 
Kemoval   of    cause   to,   22-751,    769 
Removal    to    federal     court,     22-751, 

769 
Survival   of   action,   24-621 
DE  BENE  ESSE,   see  Depositions. 
Variance,  in   actions  for,   13-391 
DEBT — Consult  analysis  of  this  article, 
6-460.      See    Accord    and    Satisfac- 
tion;   Assumpsit;    Compromise   and 
Settlement;    Garnishment;     Money 
Counts;  Money  Had  and  Received; 
Payment;    Release. 
Account    on,    1-216 
Defenses,    1-228 
Account   stated,   action   on,    1-246 
Arbitration,    action    on    award,    2-647 
Arrest  for,  see  Arrest  in  Civil  Cases. 
Bills  and  notes,  action,  4-22G 

Recovery  of  interest,  14-121 
By  joint  owners,  joinder,  11-969 
Corporations,   5-562,    569 
Covenant,    action    of,    when    similar, 

6-135 
Denials,  nil   debet,   7-63,  75;   11-1013 

Non    est   factum,   7-64,   74 
Escape,  for,  21-599 
Execution,  indorsed  on,  15-816 
Exemptions,  against  judgment  in  ac- 
tion  of,   16-105 
Ground  rents,  for,  18-691 
Guaranty  when  proper,  10-673 
Husband  and  wife,  suits  on  debts  be- 
tween, 11-709 
Imprisonment,  for,  13-408 
Indorsed   on   execution,   15-816 
Information  of,   at   common  law,   12- 

704 
Injunction  bond,  on,  13-330 
Insane    persons,    pavment    of   ward's 

debts,  13-565,  571 
Insolvency,  meaning  of,   in,   13-640 
Insurance  policy,  on,  14-13 
Internal  revenue,  for.  14-129 
For   penalty,    14-146 
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DEBT,  contd. 

.ludu'iiuMit.   on,    15-753;    lS-148 
As   collateral   attack,   15-386 
.Tiuljiniont  as  dobt  of  record,  14-7G5 
Jurors,   disqualifying  interest,   17-341 
Justice  of  the  peace,  to  recover  pen- 
alty  against,   18-393 
Justice's  judgment,  on,  18-148 
Laches,   pleading  in,   18-431 
Land   contract,   action   for  price,  25- 

750 
Landlord    and    tenant,    for    rent,    18- 
47'2j   4SS 
Livn,  for  penalty  for  impairing,  18- 
547 
Licenses,    for    fee,    18-981 

Ecfusal  to  take  out,  18-981 
Livcrv    stable    keeper,     against,     for 

penalty,   18-1097 
Loan    association,    against,   by    mem- 
ber,  18-1100 
^Meaning  of,  in  insolvency,  13-640 
Mortgage  debt,  for,  19-896 
Nil    debet,   simple   contract,    11-1013 
Not   due,  execution   where,   15-807 
Partners,  debts  between,  21-7,  12,  63 
Partnership,  of,  actions  on  agreement 

to  assume,  21-16,  18 
Penalties,   for,   exemptions  in,   16-107 
Common    carrier,   against,   21-124 
Highways,  failure  to  do  road  work 
11-143 
Obstructing    highway,    11-142 
Under  contract  labor  law,  11-928 
License,   failure  to   obtain,   8-979 
Liens,    impairing   landlords,    18-547 
Rent,   see    supra,   Landlord   and    ten- 
ant. 
Eestitution,    debt    as    remedy,    19-359 
Eeward,  to   recover,  23-185 
Sales,  for  purchase  price,  23-237 
Set-off,   availability   of,   23-616 
Sheriffs,  and  constables,  against,  23' 


Subject   of  action,  what  is,  23-649 
Trespass,    to    recover    multiple    dam- 
ages for,  24-962 
Use  and  occupation,  for,   18-484 
"Waste,  as  reemdy  for,  26-48 

DECEDENTS'  ESTATES— Consult  an 
aly^is  of  this  article,  6-494.  See 
Curtesy;  Death  by  Wrongful  Act; 
Dower;  Equity  Jurisdiction  and 
Procedure;  Executors  and  Adminis- 
trators; Inheritance;  Judgments 
and  Decrees,  Revival  of;  Parti- 
tion; Probate  Courts;  Revivor; 
Scire  Pacias;  Survival;  Trusts  and 
Trustees;    Wills.  I 

Accounts,   probate   settlements,   1-272  I 
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DECEDENTS'  ESTATES,  ro)itd. 

Actiiiii    to   n'\  ii'w,   liv    ln'irs  and   lega 

tecs,  ir)-:!(i:t 

Settlement  of,   15-359 
Advancements,    deducting,    12-927 
Aliens,    1-795 
Appeals,  stay  bond  by  representative, 

24-475 
Appearance  in   proceedings,  2-551 
Attachment,  not  against,  3-265 

Of  legacy,  3-297-299 
Bankruptcy     proceedings,     death     of 

bankrupt,   3-990,  993 
Burglary,   ownership    of   premises,   4- 

603 
Case  or  question  certified,  Mass.,  4- 

718 
Chambers,   orders   at,   respecting,    16- 

630 
■Claims,  execution   on   allowed   claims, 
15-723 
Insolvent,  against,  proof  of,  13-668 
Partners,   against   estates   of   21-7 
Eemoval  to  federal  court,  22-751 
Statute    of    limitations,       pleading, 
lS-1021 
Contribution  in   probate   court,   5-500 
Costs,   payment   out  of  fund,  5-903 
Cross-dcMnands,    by    or    against    rep- 
resentatives or  heirs,  23-765 
Death    by    wrongful    act,    action    by 
heirs,    6-392 
Action  by  personal  representative, 
6-394-397 
Debts   of,   within   insurance   statutes, 

16-34 
Detinue,  by  personal  representatives, 

7-480 
Devisees,  execution  against,  15-877 
Distribution  of,  collateral  attack,  15- 
404 
Petition,  new  trial,  20-399 
Res  judicata  effect,  23-33 
Dowerl    7-863-892 
Eminent    dornain,    parties,    8-269 
Equity     jurisdiction,    administration, 
8-412 
Donatio   mortis   causa,   8-401 
Legacies,    8-401 
Error,   assignment   of,   in   probate,   8- 

560 
Execution  on,  generally,   15-876 
Heirs  by,   15-766 
Judgments    in    favor    of    deceased, 

on,  15-765 
Notice    to    heirs,    15-773 
Property   subject   to,   15-885 
Executors  and  administrators,  6-502; 
8-725 
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DECEDENTS'    ESTATES,   conid. 
Exemptions,    16-Sl,   97 

Funeral  expenses,  in  property  sub- 
ject  to,  16-119 
Of   insurance   money,    16-32 
Federal    courts,    jurisdiction    respect- 
ing,   25-283 
Removal  of  claim  to,  22-751 
Filing    claims,    computing    time    for, 

20-808 
Findings       and      conclusions,      when 

necessary,  8-1001 
Forcible  entry  and  detainer,  by  per- 
sonal   representative,    8-1102 
Fraudulent     conveyances,     resort     to 
equity     where    debtor    deceased, 
10-125 
Setting    aside,    by    personal    repre- 
sentative, 10-138 
Distributee    as    party,    10-147 
Funeral    expenses,    16-34 

Exemptions  in  property  subject  to, 
16-119 
Ground  rents,   18-690 
Heirs,   see.   Inheritance. 
Improvements,   recovery   for,   18-684 
Insolvency  of,  13-640 
Jurisdiction   of   probate   and   chan- 
cery,  21-654 
Intervention,  by   representatives  and 

beneficiaries,    14-302 
Judge,   disqualifying  interest   of,   16- 
667 
Former   counsel   of  party  in   inter- 
est,   16-669 
Relationship  to  party,  16-669 
Vacation,    orders   in,    16-630 
Judgment,    as    claim    against,    collat- 
eral   attack,    15-384 
Res  judicata  operation,  23-84 
Vacating,  at  instance  of  represent- 
atives,   15-208 
Jurisdiction   over,   21-642,   646 
Of    equity   courts,    21-652 
Of    United    States    courts,    21-655; 
25-284 
Jury  room,  taking  claims  to,   17-563 
Landlord    and    tenant,    dispossessory 
proceedings,  18-574 
Rent,   actions    for,    18-485 

Pleading    rien    per    descent,    18- 
496 
Larceny,   alleging    ownership,    18-756 
Legatees,   execution    against,    15-877 
Mechanic's       liens,       enforcement 

against,   19-624,   620 

Mortgage,     acainwt,     foreclosure     of, 

collateral  attack   on,  15-415 

Debt,   as    cl.'iim    against,    19-896 

Partition    in    distribution    of.    20-1073 

Collateral  attack   on,  15-400 


DECEDENTS'   ESTATES,   contd. 
Partition  in  distribution  of,  contd. 
Homestead   premises,   of,   11-406 
Jurisdiction,    21-655 
Partners,    accounting,   21-21,   25 

Actions  by  surviving  partners,  21-7 
Partnership    accounting,    where    part- 
ner deceased,  21-25,  26 
Process,   constructive   service,  23-532 
Receivership   for,   22-326 
Removal    of    representative,    survival 

of  proceedings,  24-631 
Res    judicata,    adjudications    respect- 
ing decedent's  property,  23-84 
As    concluding    remaindermen    and 
devisees,  23-67 
Revivor    of    actions,     general     treat- 
ment,   23-149 
Sale  of,  16-647 

Collateral  attack  on,  15-403 
Confirmation,   opposition    by    heirs, 

16-791 
Order  for,  not  a  judgment,  14-764 
Setting    aside,    16-802 
Who  may  purchase,  16-769 
Widow  as  purchaser,  16-769 
Settlement      of,      enjoining,     probate 

judge   as   party,   13-31 
Statute     of     limitations,    in    bar    of 
claims,   18-1026 
In    actions   against,    18-1066 
Necessity    of    pleading,    18-1038 
Third   party    claims,    16-147 
Vacation,    orders    in,    respecting,    16- 
630 

DECEIT,  see  Fraud  and  Deceit. 

DECISION,  see  Findings  and  Conclu- 
sions; Judgments;  Law  of  the 
Case. 

DECLARATION  AND  COMPLAINT— 
Consult  analysis  of  this  article,  6- 
63S.  See  Assumpsit;  BiUs  and 
Answers;  Case  (The  Action  of 
Trespass  on  The) ;  Cause  of  Ac- 
tion; Certainty  in  Pleading;  Con- 
clusions of  Law;  Construction  and 
Theory  of  Pleadings;  Covenant, 
Action  of;  Cross-Bill;  Cross-Cora- 
plaint;  Debt;  Duplicity;  Exhibits; 
Inducement;  Information  and  Be- 
lief; Joinder  of  Actions;  Judicial 
Notice;  Jurisdiction;  Justices  of 
the  Peace;  Negligence;  Petitions; 
Pleading;  Prayer;  Replevin;  Re- 
pugnancy; Several  Counts;  Strik- 
ing Out  and  Withdrawal ;  Supple- 
mental Pleading;  Surplusage  and 
Scandal;  Venue;  Verification;  Writ 
of  Entry;    and  specific   titles. 
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DECLARATION    AND    COMPLAINT, 

Accounts,    I-'JIS,    ~-\ 
Aoioiints   statoil,   1-243 
Book    aooount.    1-23G 
In   equity,   1-2S8 
Actions   to   review,   in,  15-364 
Adioiiiing:  landowners,   1-325 

Light  and  air,  1-328 
AfliJavit    as,   in    attachment,   18-645 
Age,   of   infant,   showing,   12-756 
Agriculture,   to   enforce   lien,   18-644 
Agricultural   societies,   against,   18- 
641 
Aiderlv    subsequent    pleading,    22-928 
Aider  "bv   verdict,   21-415,   418 

Allegation  of  title,  24-833 
Alienage,   alleged,   1-800 

Appearing    in,    1-810 
Alienating   affections,    1-774-782 
Altered   instrument,   action   on,   1-827 
Ambiguity,   in,   18-27 
Amendments,    see,   Amendments    and 

Jeofails. 
Amercement,   for,   against   sheriff    or 

constable,   23-850 
Animals,   injuries   by,    1-955 
Infectious  diseases  of,  1-960 
Injuries    to,    1-966 
Anticipating    defenses,    Sunday    con- 
tract,   24-436 
Surplusage,  24-581 
Appeal  bonds,  in  action  on,  2-98 
Apprentices,    declaration    of    n>aster, 

2-581 
Arbitration,   on   award,   2-648,   652 

For    equitable    relief,    2-631 
Architects   and  builders,  2-709 

Allegations,    of    acceptance,    2-689 
Arrest    in    civi    cases,    averments,    2- 

962-964 
Assault    and   battery,    damages,    3-40 
Assignment    for    creditors,    complaint 
to   set   aside,   3-60 
By-   assignee,    3-76 
Complaint   to    enforce,   3-67 
Assignments,   3-122 

Eent,   for,   against   assignee  18-490 
Assumpsit,   3-180;    19-836 
Joinder  of  counts,  3-206 
Money    counts,    19-838 
Attachment,    for    wrongful,    21-16 
In    main    action,   3-700 
Landlord's    attachment,    18-519 
Attorneys,  by,  for  fees,  18-843 

Against  attorneys,  by  client,  18-856 
In    summary   proceedings,   IH^l 
Audita   querela,    3-879 
Automobiles,    for    injurips    from,    11- 
254.    See  Motor  Vehicles. 


DECLARATION    AND     COMPLAINT, 

(■('»/(/. 
Hanks   and    banking,   for   loss  of   col- 
lection, 4-12 
Against    ollicors,    4-37 
On   liability  over,  4-29,  30 
Beneficial   associations,   4-80 
Bill  of  particulars,  not  part  of  com- 

,    plaint,   13-344 
Bills    and    notes,   4-244-270 

In    justice's    court,    18-23 
Bonds',   4-496-507 

Distiller's  bond,  14-131 
Injunction   bond,   13-338 
Justices  of  the  peace,  of,  18-392 
Boundaries,    to    establish,   18-057 
Breach  of  contract,  averment  of,  11- 

1006 
Breach  of  promise,  4-549 

By    infant,    12-754 
Bridges,  injuries  from  defective,  11- 

276 
Caption,  alleging  partnership  in,  21- 

72 
Carmack    Amendment,    under,    14-284 
Case,  the   action   on   the,  4-641 
Certainty  in,  see  Certainty  in  Plead- 
ing. 
Chattel   mortgages,  conversion,  5-66 
Action   by   mortgagee    for    posses- 
sion, 5-63 
Civil   rights,   for   damages,   5-125 
Code,    effect    of,    see    Suits   and   Ac- 
tions. 
Colloquium,  in  libel  and  slander,  18- 

898 
Committee  of  incompetent,  in  action 

against,  12-19n 
Common    carrier,   in    actions    against, 
10-242;    21-118 
By   passenger,   21-123,  126,   132 
For   ejection,   21-154 
For  loss   or   injury   to   baggage, 
21-164 
Commons,  injury  to,   18-638 
Composition   with   creditors,  perform- 
ance   alleged,    5-177 
Compromise  and  settlement,  on  com- 
promise,  5-198 
Conclusions   of  law,  see.  Conclusions 

of  Law. 
Conditions,  alleging  performance,  11- 
998,     See   Conditions  Precedent; 
Performance. 
Rent,  in  action  for,  18-489 
Subsequent,    to    enforce,    18-710 
Consideration,    averment    of,    11-986, 

1024 
Consolidation    of    actions,    effect    on 

pleadings,    5-275 
Conspiracy,  5-323-330 
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pECrLARATION    AND    COMPLAINT, 

contd. 
Construction  and  theory  of  pleading, 
5-335.       See     Construction     and 
Theory  of  Pleadings. 
Contract  labor  law,  enforcing  penalty 

under,  11-928 
Contract,  on,   11-981 

Partners,  between,  21-15 
Contribution,   5-503 

For,  between  partners,  21-15 
Contributory    negligence,    negativing, 

11-216.  See  Negligence. 
Copyright  proceedings,  5-512 
Corporations,  5-638-653 

ActioTis   for   mismanagement,  5-696 
For    dividends,    5-695 
Foreign,  5-742,  7-4-1 
Incorporation,    alleging,    21-118 
Stockholders'  suits,  5-713 
Counties,  in  actions  by  and  against, 

20-118 
Covenant,  action  of,  6-145-157 
Creditors'  suits,  bill  or  complaint,  6- 

208 
Criminal    conversation,    6-254-256 
Cross-complaint,    6-296-312 
Form   and  sufficiency,   6-301 
Gprmane  to  original,  6-364 
Cross-demands,    23-582 
Damages,  pleading,  13-356 

Contract,    for    breach    of,    11-1009 
Death  by  wrongful  act,  6-404 

Necessity  for  allegation  of  loss,  6- 
424 
Debt,  declaration,  6-478 
Deeds,  to  enjoin  violation  of  restric- 
tions,   18-715 
Default,  as  admissions  of  allegations, 
14-885 
As  cure  of  errors  in,  14-884 
To  support  default,  14-857 
Definition   of  declaration,   12-73 
Demand  and  notice,  pl_eading,  11-995 
Demurrer,  to  part,   6-857 

For      uncertaintv,     injuries     from 

highways,    11-229 
Overruled  if  good  in   part,  0^969 
Deportation   proceedings,   11-905,  911 
Detinno,   7-480 
Discovery,   examination   of  party   to 

frame,   7-555 
DismisHal  of,  because  incorrectly  en- 
titled, 12-736 
Distiller's  bond,  on,  14-131 
Divorce,  complaint,  7-759-771 
DuresH,    set-out,    7-951-053 
Easements,  7-955,  966-969 
Ejectment,   7-1024-1034 

For  leased  premises,  18-565 


DECLARATION    AND    COMPLAINT, 

contd. 
Elections,  attaching  complaint  to  no- 
tice  of   contest,   8-83 
Kefusing  vote,  etc.,  8-141 
Electricity,  negligence,  8-171 
Eminent    domain,    petition    in    action 
for  damages,   8-351,  354 
Complaint    for    injunction,    8-366 
Equitable    and    legal    relief    in    same 

action,  24-378 
Equitable   relief   for   defects  in,    15- 

300 
Escape, , for,  21-600 
Estoppel,  set  out  as  cause  of  action, 

8-686 
Estrays,  for  penalty,  8-722 
Execution    sale,  to   enforce,   16-199 

To  set   aside,  16-216 
Executors    and    administrators,    aver- 
ments  of    capacity,    8-739 
Actions  by  foreign,   8-751 
Actions  on  bonds,  8-788 
Capacity    as    defendant,    8-757 
De   son   tort,   8-779 
Exhibit,  contract  attached  as,  11-992 
Extortion,  8-826 

Factors  and  brokers,  for  proceeds,  8- 
872 
By  factor,   8;879 
For    commissions,    8-885 
False    imprisonment,   8-859 
Fence   viewers,   on    award   of,   18-673 
Filing,    time    for,   24-813 
Forcible   entry  and   detainer,   8-1109, 

1117 
Form  of,  see  Forms. 
Forthcoming   bonds,   10-28 
Fraud   and   deceit,   10-50 
Justice's  court,  in,  18-23 
Under   common   count,   10-50 
Frauds,    statute    of,    10-68 
Fraudulent     conveyances,    complaint, 

10-150-178 
Freight    carriers,    10-242 
Frivolous  and  sham  pleadings,  reme- 
dy, 10-273 
Gaming,  actions  for  penalties,  10-329 
Recoverv   from   stakeholder,   10-326 
Gifts,    allegation    of    gift,    10-603 
Recoverv    of   ineffectnal,    10-603 
Ground  rents,  for.  18-692 
Guaranty,  averments  as  to,  10-682-691 
Guarantor  against  principal,  10-701 
Guardian    and    ward,    in     action     on 
bond,   10-879 
By  foreign   guardian,  10-902 
Insane  person,  for  guardian  of,  13- 

501 
Showing  guardian's  authority,   12- 
754 
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Insiiraiu'o,  on  policy,  14-26 
AdTniiiiHtintor,   by,   14-23 
Miiriiio    policy,    on,    14-42 
Mutual    insurance,    to    recover    as- 

sossuicnts,    14-103 
Premiums,   to   recover,   14-17 
Proof  of  loss,  as  to,  14-44 

Excusing    (Iclav    in    making,    14- 
623 
Interest,  for,   14-119 

Allegations   as   to,    11-989 
Internal  revenue,  recovery  of,  14-144 
Interpleader,  in,  14-199 
Interstate    commerce    commission,    in 

proceedings  before,   14-254 
Intervention,   for,   14-322 
Intoxicating     liquors,    iniurics    from, 
14-481 
.Money  paid  for,  to  recover,  14-519 
Recovery  for,   14-517 
Joinder  of  counts,  23-813 
Judges,    against,    16-644 
Bonds  of,  18-392 
Justices  of  the  peace,  18-390 
Judgment,   on,   16-371 
Conforming   to,    14-904 
Foreign   judgments,   16-394,   412 
Justice's    judgment,    18-148 
On    pleadings,    where    no    cause    of 

action   stated,   14-929 
Satisfaction    of,   action    to   compel, 

16-588 
To  support  judgment,  14-788 

Confessed   judgment,   14-811,   827 
Consent    judgment,    14-918 
Default   judgment,    14-857 
To    vacate,'  12-201 
Judicial   notice,  alleging  matters   of, 

16-599 
Judicial    sales,    damages    against    de- 
faulting  purchaser,  16-830 
Jurisdiction,     as     conferring,     17-657 

6G0,    670,    682 
Justice's   court,   in,    18-17,   18 
Filing,   time   for,   18-20 
Form    of,   18-20,   31 
Juvenile  proceedings,  12-865 
Labor  unions,   against,   18-416 
Expulsion  from,  18-415 
For    procuring    employe    to    leave 
work,  18-417 
Laches,   excusing,   18-432 
Landlwd    and    tenant,    for    rent,    18- 
487 
Dispossessory    proceedfings,    18-584 
Lease,    breach    of,    18-490 
Leased   premises,   injury   to,   18-455 
Lien,  to  enforce,  18-553 


coiitd. 
Hawkers  and  peddlers,   in  action  for 

penalty,    10-975 
Health,  in  action  for  penaltv,  lO-OS), 

For   negligence   of  druggist,  10-995 
Heirship    proceedings,    12-922 
Highwavs,   for   improvements   in,    11- 
125',    126 
Iniurios     from,     11-112,     212,     214, 

21S,   252 
Removing     obstructions    from,    11- 
173 
Homestead,  for  illegal  conveyance  of, 

11-383 
Illegality,  construction   as  to,  11-893 
Improvements,   for,    18-684 
Indemnity,    on    contract    of,   12-31 
Bonds  to   secure  sheriff,  23-859 
Indian    tribe,    in    action    by    member 

of,   12-48 
Indictment,  distinguished  from,  12-73 
Indorsement  of  nature  of  action,  tres- 
pass to  try  title,  24-999 
Demurrer,"  24-1001 
Infants,   actions  by   and   against,   12- 

735,   754,   756 
Information     and     belief,     allegation 
on,  12-899.    See  Information  and 
Belief. 
Injunction,   for,  18-420 
Injunction,    for,    see    Bills    and    An- 
swers;  Injunctions. 
Against     breach     of     contract     in 

restraint  of  trade,  23-95 
Against    foreclosure    of    mortgage, 

19-918 
Against    monopolies,    19-847 
Highwav    proceedings,    in,    11-110; 

13-44,   47 
Information  and  belief,  on,  18-420 
On   bond,    13-338 

To  protect  mining  claims  and  prop- 
erty, 19-804 
Injuries,   for,   13-353,   370,   383 

Deeds,  violation  of  restrictions,  18- 

715 
Highways,    from,    11-226 
Intoxicating    liquors,    from,    14-4S1 
Leased  premises,  from,  18-455 
Life   estate,   injuries   to,   18-626 
Innkeeper,   by,    13-412 
Against,    13-417 
Lien,  enforcement,  13-412 
Innuendo,    libel    and    slander,    18-906 
Insane     persons,      actions     by     and 
against,    13-604 
For    guardian    of,    13-501 
For  support,   13-568 
Insanity   proceeding,    13-449 
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Libel   and   slander,   in,   18-893,   897 
Amendment   of,   18-940 
Malice,    necessity    of    alleging,    18- 

914 
Slander  of  title,  for,   18-960 
Want   of  probable   cause,    18-914 
License    fee,    for,    18-980 
Liens,  proceedings  to  protect,  18-1012 
Enforcement   of,   18-997 
By  attachment,   18-1007 
Innkeeper's  lien,  13-412 
Labor   liens,   19-443 
Landlord's  lien,  18-553 
Liveryman's  lien,   18-1097 
Thresher's  lien,  18-651 
Upon  logs,  19-4 
Life  estate,  actions  for  injury  to,  18- 

626 
Lis  pendens,  description  of  property, 

18-1091 
Liveryman,    to    enforce    lien    of,    18- 

1097 
Loan  associations,  respecting,  18-1102 
By  association  against  member,  18- 
1009 
Marriage,    for   annulment    of,    19-379 
Master   and   servant,   actions  for   in- 
jury to  servant,  19-469 
By  master   for   injury   to   servant, 

19-555 
For  breach  of  contract  to  employ, 

19-419 
For   injury   to   mine    employee,   19- 

816 
For  interference  with  relation,  19- 

456,    557 
For  penalty  against  master,  19-567 
For  services,  19-443,  446 
For  WTOTigful  discharge,  19-428 
Injuries  to  third   person,  19-560 
Mechanic's    lien,    to    enforce,    19-622 
Memorandum    as,    18-21 
Mesne   profits,   for,   19-778 
Mineral     or     oil     leases,    to    recover 

rents   or  royalties,   19-809 
Miner's    liens,    to    enforce,    19-812 
Mining   claims,    19-788 
Ejectment    for,    19-798 
Injunction  to  protect,  19-804 
Suits  to  quiet  title  to,  19-801 
Mining   operations,   for   injurv   from, 

19-815 
Mistake,    for   relief   from,    19-S33 
For   money   paid    under,    19-836 
IkConey    had    and    received,    for,    19- 

842 
Money   lent,   for,    19-838 
Money   paid,   for,   19-«40 
Monopolies,    for   injury    from,    19-849 


DECLARATION"    AND    COMPLAINT, 

contd. 
Mortgages,   for   foreclosure,    19-946 

Writ    of    entry   to   forclose,    19-904 
Motion,    to    make    certain,    see    Cer- 
tainty in  Pleading. 
To    support    motion,    for    set-off   of 
judgment,   16-569 
Motor  vehicles,  injuries  from,  20-47 
Municipal    bonds,    in    action    on,    20- 

123 
Municipal  corporations,  in  actions  by 
and    against,    20-101 
In.  actions  on  warrants  and  bonds, 

20-121 
Ordinance,   for  violating,   18-34 
Eemedv    over    against    individual, 
11-251 
Negativing    defenses,    11-1005 
Negligence,    see    Certainty  in   Plead- 
ing; Negligence. 
In    action    for,    20-304 
New  matter,  for  review   because   of, 

15-367 
New    promise   at    majoritv,    alleging, 

12-756 
Nil    dicit    judgment,    as    cure    of    de- 
fects   in,    14-857 
Notice,    pleading,    injury    from    high- 
ways,   11-223,    227  ' 
Novation,    11-994 

Objections  to,  in  justice's   court,   18- 
43.     See   Objections   and  Excep- 
tions. 
Omission    cured    or    aided,    by    other 
averments,  24-832 
By    subsequent    admission,    24-832 
By    verdict,    see    supra,    aider    by 
verdict. 
Ordinances,   for  violating,    18-34 
Partial    performance,     averring,     11- 

1004 
Parties,    averments   as   to,   11-958 
Partition,   in    suit    for,    20-1024 
Partnership,    accounting    and    settle- 
ment  of,   21-34 
Actions    between    partners,    21-15 
Actions   by   surviving   partner,   21- 

104 
In   actions  by   and   against,   21-72 
Limited     partnership,     actions     by 
and    against,   21-107 
Party  walls,    injury   from,   21-112 
Patents,    for    infringement,    21-193 
Penalty,    for,    against     common     car- 
rier,  21-168 
Against   master,  19-567 
Against    slioriff    or    constable,    23- 

850 
For   failure  to     satisfy    mortgage, 
19-880 
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lligliwavs,  oucroaohmoiit  on,  ll-lOo, 
Ills" 
Failure  to  repair,  11-123 
Intoxieating    liquors,    4-4G9 
Ordinance,    violation    of,    18-21 
Eenioving  timber  from  state  lands, 

21-Si)l 
Toll   roads,   respecting,  21-61C 
Twenty-eight  Hour  Law,  for  viola- 
tion of,   14-2Sa 
Violation  of  anti-trust  law,  19-851 
Principal 'and  agent,  actions  against 
principal,    21-i)55 
Actions    by    agent     against     prin- 
cipal, 21-559 
Principal  and  surety,  actions  against 
surety,    21-5S0 
Actions  by  surety,  21-595 
Probate   courts,  in,   21-G59 
Process,   as  part   of,   21-707 
For    abuse    of,    21-796 
Service    of    pleading   with,    21-707 
Variance     between     pleading     and 
process,   21-706 
Public  lands,  actions  for  injuries  to^ 
21-S87 
Quantum   meruit,  for  discharge  of 
servant,   19-432 
Eatification,     of     infant's     contract, 

pleading,  12-756 
Eecord  of   the  case,  setting  out,  15- 

366 
Record  on  appeal,  as  part  of,  18-306 
Reference,   aider   by,   23-817 
Reformation,  in  suit  for,  22-618 
Release,     anticipating     or     avoiding, 

plea   of,   22-691 
Remainders,  for  injury  to,  18-634 
Replevin,   in,   22-919 

In    justice's    court,    18-34 
Repugnancy   in,  22-975 
Rescission  and  cancellation,  22-994 
Rescission,    for,    19-765 
Restitution,    for,    19-359 
Restrictions  in   deeds,  to   enjoin   vio- 
lation  of,  18-715 
Reversions,   for   injury  to,   18-634 
Reward,    to    recover,    23-185 
Sales,     damages     for    breach    of    by 
buyer,  23-231 
For    purchase    price,    23-246 
Separate  statement,  of  counts,  23-816 
Sequestration,    for   writ    of,    23-495 

For  wrongful  sequestration,  23-500 
Service   of,   23-508,   516 
Several    grounds    of    action,    acts    of 
negligence,  20-311 
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coiiUl. 
yiierltl's    and    constables,    iicuons    for 
(lamagos   against,  23-873 
On  ollicial  bond,  23-905 
Signing,   14-172.     And   see  Signature. 

Irregularities  in,  14-790 
Specific    porformaiico,    23-1044 
Statute  of  limitations,  pleading  mat- 
ters   in    avoidance,    18-1065 
Statutory  form,  contract,  11-983.  And 

see  Statutory  Forms. 
Striking  out  entirely   or  in   part,   see 

Striking  Out  and  Withdrawal. 
Subcontractors  and    materialmen,   by, 

against    owner,    19-621 
Supplemental    complaint,    see    SuppIO' 

mental  Pleading. 
Supplemental    pleading    of    facts    es- 
sential   to    cause    of    action,    24- 
530 
Taxes,   in  action   to   collect,   24-684 
Illegally  collected,  in   suit  for,  24- 
703 
Tax   lien,   in   proceedings   to   enforce, 

24-677 
Telegraphs    and    telephones,    actions 

for  poor  service,  24-736 
Tender,    allegation    of    or    excuse   for 

not   making,   24-764 
Thresher's  lien,  to  foreclose,  18-651 
Time,    pleading,    injuries    from    high- 
ways,   11-227 
Of    performance    of    contract,    11- 
1004 
Title  or  possession,  allegation  of,  24- 

828 
Toll  roads,  for  injury  from,  21-615 
Transcript,  as,  in  appellate  court,  18- 
275 
Transcript  must  show,  18-279 
Trespass,    11-125 

Action    for    multiple    damages,    24- 

963 
By    animals,    action    for,    24-989 
For  injury  to  mining  property,  19- 

805 
For  mesne  profits,  19-778 
In   action   of,   24-942 
Trespass  to  try  title,  petition  in,  24- 

998 
Trover,  in   action   of,  25-31 

Partnership,    conversion    of   assets, 
21-16 
Trusts,   complaints   to    enforce,   25-83 
Variance,   see   Variance   and  Failure 

of  Proof. 
Vendor    and     purchaser,     action     for 
price  of  land,  25-765 
Vendor's   lien,   foreclosure    of,  25- 
730 
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TVaiver,    of,   14-789 
Of  homestead,   11-438 
Of   performance,   11-1005 

Warranty,  for  breach   of,  18-33 

Work  and  labor,  for,  26-526 

Writ     of     entry,     upon,     to     forclose 
mortgage,   19-904 

Written  complaint,  court  may  re- 
quire, 18-322 
DECREES — Consult  analysis  of  this 
article,  6-737.  See  Appeals;  Bills 
of  Review;  Bills  to  Enforce  De- 
crees; Bills  To  Impeach  Judg- 
ments and  Decrees;  Default;  Equity 
Jurisdiction  and  Procedure;  Injunc- 
tions; Judgment  Records;  Judg- 
ments; Judgments  and  Decrees, 
Enforcement  of;  Judgments,  Re- 
vival of;  Judgments,  Satisfaction 
of;  Orders;  Reformation;  Rescis- 
sion and  Cancellation;  Review; 
Specific   Performance. 

Accounting,    1-oOG,   314 
Account  stated,  1-256,  257 
Between  partners,  21-44 

Acquiescence  in  by  infant,  as  estop- 
pel,  12-781 

Actions   to    review,    15-359 

Admiralty,   1-547,  550 
Appealability  of,  1-554 
In   appellate  court,  1-568 
Jurisdiction   to  enforce  foreign,   1- 

406 
On    default,    1-501 
Res  judicata  effect,  23-15,  32 

Agricultural   lien,   directing   payment 
of,    18-650 

Alternative  relief,  in  injunction,   13- 
200,    203 

Amendment   of,  probate   decrees,   21- 
663 

Annuities,    1-992 

Appeals,  what  is  final,  2-163,   164 
Appealability,   2-147     153,   156,   193 
Prom  final  decrees,  homesteads,  11- 
432 

Bills   of   review,   4-411 
Decree   on   review,   4-455 

Bills  to   enforce,  4-459 

Bills  to  impeach,  4-472 

Boundaries,  establishing,   18-664 
Boundary    commissioners,    confirm- 
ing report  of,   18-671 

Cancellation,   of,   of   deeds,   18-719 

Cloud  on  title,  removing  as  incidental 
relief,   21-1006 

Collateral    attack    of,    see    Collateral 
Attack. 

Collision,   interlocutory,   5-148-150 


DECREES,  coutd. 

Commerce  commission,  in  suits  upon 
orders  of,  14-278 

Conclusiveness,  see  Judgments;  Res 
Judicata.  See  also  Collateral  At- 
tack. 

Condition    subsequent,    setting    aside 

deed   for,    18-711 
Confirming     sale,     of    infant's    prop- 
erty,   12-835 
Consent    decrees,    14-913 

Against    infants,    12-768 
Copyright    proceedings,    5-517-519 
Costs,  necessity  for   decree,   5-917 
Creditors'  suits,  6-236-249 
Cross-bill,   on,  6-293 

To     suppo;-t     affirmative    judgment 
for  defendant,  21-39 
Decedents'  estates,  for  accounting,  6- 
594 
Determining   heirs,    12-925 
Of  distribution,  6-632-634 
Insolvent   estate,   6-587 
On   appeal,   6-539 

Setting   aside    accounts,    6-617,   622 
Settling   accounts,    6-609 
Deeds,   cancelling,   18-719 
Default,  see  Default. 

Divorce  without  jurisdiction,  6-814 
Equity,  8-470 
Belief  after  term,  6-838 
Depositions,  after  decree,  7-215 
Dismissal,  of,  7-651 

"Without   prejudice,"  7-685 
Divorce,    7-794 
Alimony,   7-825 

Modifving   and    vacating,    7-841, 
846 
Custody    and    support    of   children, 
7-854 
Modifying,   7-856 
Division    of   property,    7-851 
Vacation,   power  to   render   in,   16- 

632 
Without    jurisdiction,    6-814 
Dower,    judgments,    7-883-888 
Easements,   7-957,  960,  970 
Plffcct   of,   in   accounting,   21-46 
Hmancipating    infant,    12-807 
Eminent   domain,   8-368 
Entry  of,  as  essential  to  res  judicata, 

23-21 
Equitable    relief    from,    15-284 

Grounds,    15-291 
Equities  of  case,  decree  in  accordance 

with,  21-40 
Error,   assignment   of,   8-617 
Escrows,    in    proceedings     respecting, 

lS-719 
Exchange     of     property,     rescinding, 
18-698 
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Kxooution,   oil    what   decrees,   15-7-() 

Kxtra   territorial   effect,    21-46 
Findings  of  fact  embodied  in,  11-4:52 
Fraudulent  couvevances,  in  action  to 

set   aside,  10-197 
Guardian  ad  litem,  appointing,  10-750 
Guardian       and      ward,      appointing 
guardian,    10-SOO;  ,13-511 
Adjudication    account,    10-840,    841 
Hearing,   necessary   to,    11-3 
Heirship   proceedings,    in,   12-924 
Homestead,       in        creditors'        suit, 

against,  11-343 
Indians,  decrees  of  tribal  courts,  12- 

46 
Infants,    bv    and    against,    conveying 
lands  of,  12-766,  823 
•Consent    decrees    against,    12-768 
Making   absolute   at   majority,    12- 

778 
Proceedings   to   review,   12-784 
Provision  for   day  in   court,  12-775 
Vacating,  12-779 

"Where   infant    not  In    esse,    12-774 
Injunction,  in,  13-176,  192 

Against     breach     of     contract     in 

restraint    of   trade,   23-96 
Against   monopolies,   19-848 
Final   decree,   13-173,   192 

Effect    on    interlocutory,   13-240 
Liquor  nuisance,  against,  14-464 
Modifying,    13-205 
Suspending     operation     of     decree, 

13-204 
To   enforce,   12-994 
Vacating,  13-205,  246 
Vacation,  rendered  in,  13-251 
Insane    persons,    13-612 

Interlocutory,   in  insanity   proceed- 
ings,  13-488 
Insurance,   reformation  and  payment 

of  policy,  14-15 
Interpleader,  in,  14-198,  215 
Bills  in  nature  of,  14-237 
Conclusiveness,  14-219 
Intervention,   after,   14-335 
Intoxicating    liquors,    abating    liquor 
nuisance,   14-463 
Forfeiture   of,   14^05 
Judge,    signed   by    succeeding   judge, 

16-641 
Judgment     and     decree,     convertible 

terms,  14-761 
Judicial   sale,   authorizing,   16-723 
Appeal   from   decree  for,   16-731 
Conditions,    precedent,    16-721 
Conducting  in  accordance  with,  16- 

760 
Confirmation  of,  16-795 


DECREES,  could. 
.Viulicial  sale,  conid. 

Designating  person   to  conduct,  16- 

755 
Form  and  contents,  16-724 
Jurisdiction   to  make,  16-724 
letting  aside   where  decree  irregu- 
lar,   16-809 
Terms  fixed   by,   16-765 
Liens,   foreclosing,    18-1008 
Life    estate,    terminating,    18-627 

Partition    of,    18-626 
Lis    pendens,    purchasers    bound    by 

decree,    18-1095 
Marriage    annulment,    effect,    19-370, 
388 
Sufficiency    of   findings    to    sustain, 
19-382 
Merger  or  bar,  as,  see  Judgments. 
Miner's   liens,  in   proceedings   to   en- 
force,   19-814 
Mining   claims,   quieting   title   to,   19- 

803 
Mortgages,  in  actions  to  compel  sat- 
isfaction, 19-883 
In    foreclosure   proceedings,    19-982 
In     proceedings    to    recover     mort- 
gaged   premises,    19-888 
Notice,  establishing  proof  of  service 

of,    12-921 
Nuisance,  abating,  14-463 

In   suit  to  enjoin,  20-690 
Opinion,    distinguished,    14-762 
Parties,     jurisdiction     of,     necessary, 

11-6 
Partition,    20-1041,    1070;    21-45 

By  life  tenant,   18-626 
Partnership,  against,   process  to   sup- 
port,   21-70 
Patents,  infringement   suits,  21-210 
Interference    suits,   21-226 
On    review    of    patent     office     de- 
cision,   21-179 
Personam,    in,    and    not    in    rem,    23- 

528 
Pleadings,    conformity   to,    12-45 
Possession,  to  surrender,  as  affecting 
abandonment    of    homestead,    11- 
449 
Praver,  as  effected  by,  13-198;  21-37 

Effect   of,  21-40 
Principal  and  surety,  against,  21-585 

In   suits  by  surety,  21-595 
Probate    courts,    of,    21-661 
Probate  decrees,  see  Probate  Courts. 
Pro   confesso,   11-4.     See  Default. 
Collateral   attack   of,   15-398 
Insane   persons,   against,    13-613 
Proof,  conformity  to,  21-45 
Public   charities,   enforcing,   21-870 
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DECREES,  contd. 

Quieting  title,  19-803 

As  incidental  relief,  21-1006 
Redemption  of  wife's  separate  prop- 
erty,  11-832 
Registration    of    title    under    Torrens 

act,  24-85-4 
Rehearing,   22-675 
Relief,    complete    relief    granted,    21- 

44 
Rescission   and   cancellation,   in   suits 
for,  22-1030.     See  Rescission  and 
Cancellation. 
Res  judicata,  as,  23-15 

Effect,   23-7 
Revivor,  of,  23-168 
Sales,  rescfssion  of,  23-228 
Separation   agreements,    in    suits    on, 

11-824 
Set-off,   of   decrees,   16-560 
Against   judgment,   I6-060 
In    suits    to    compel   set-off,    15-353 
Sole   trader  proceedings,   11-818 
Special    assessments,    in    proceedings 

for  relief  from,  23-972 
Specific    performance,    in    suits    for, 

23-1063 
Subrogation,  in  proceedings  for,   24- 

285 
Supplemental,    rights    in    waters,   26- 

121 
Trust,  in  suit   to  enforce,  25-91 
Vacating,  15-196 

Infants,  against,  12-779 
Injunction,  in,  13-205,  240 
Probate  decrees,  21-663 
Specific    performance,    decrees    in, 
23-1075 
Vendor's  lien   foreclosure,   25-742 

Deficiency,    25-744 
Verdict,  as  affecting  decree,  14-537 
In  excess  of,  patent  infringement, 
21-210 
Void,  collateral   attack  of,  15-415 

«Res  judicata,  as  23-18 
"Wife's   separate  estate,   against,   11- 

832 
Writ  of  review,  as  remedy  to  review, 
23-144 
DECREE     PRO     CONFESSO,    son    De- 

fault. 
DEDICATION,   18-686.  See  Lands  and 
Land  Transfers. 
By    corporation,    actions    concerning, 
16-657 
DEEDS,  ]  8-699 

Cancpllation,  sco  Rescission  and  Can- 
cellation. 
Ah  propoeding   in   rom,  21-677 
For  roercion,  15-157 
Homestead,  deed  to,  11-381 


DEEDS,  contd. 

Cloud   on   title,   tax   deed   as,   21-997 
Conditions    in,    18-701 

Conditional    limitation,    18-702 
Conditions    subsequent,    18-701 
Demand  before  action  for  breach, 

24-339 
Enforcement,  18-702 
Execution  on  right  of  entry,  15- 

888 
In    railroad    right    of    way,    en- 
forcement,   22-117 
Confirmation,  of  guardian's  deed,  12- 

842 
Consideration,     remedies    for    failure 

of,    18-699 
Construction,  province   of  judge   and 

jury,    18-661 
Covenants,    damages    for   breach,    18- 

702;  22-117 
Execution    purchaser,    tender    of,    16- 
198 
Compelling    execution    of    deed    to, 
16-199 
Ground   rents,  of,   18-691 
Guardian's   deed,   12-841 
Husband  and  wife,  to,  estate  created 

by,    14-735 
Insane   persons,   action   to   set   aside, 

13-587 
Instructions  as  to,  13-838 
Judicial  sales,  on,  compelling,   16-827 
Mandamus    to    compel    execution    of, 

19-252;    15-385 
Mortgage,    action    to    have    deed    de- 
clared  a,  16-880;   19-895 
Quieting  title,   21-1008 
Statute  of  limitations  in,  18-1023 
Pleading  deeds,   18-715 
Profert,   20-835 
Public  lands,  to,  suits  to  compel,  21- 

888 
Quit-claim,    to    release    lien    of   judg- 
ment,   16-585 
Recording,  mandamus  to   compel,  19- 

282 
Reformation,    see    Reformation. 

On    constructive    service,    23-529 
Register     of,     proceedings     by     and 

against,  22-509 
Rescission  of,  18-700.     Sec  Rescission 
and  Cancellation. 
For  broach  of  condition  subsequent, 
18-705 
Pes  judicata,  decisions  respecting  an- 
cestor's vleed,  23-   84 
Validity  of  deed,  23-51 
Pestrictions   in,    18-701 

By  and  against   whom   enforceable, 

18-712 
Nature   of,    18-711 
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DEEPS,  civitd. 

Sheriff's    deed,   executed    bv    deputy, 

1(5-217 
Speeifio   porformnnce,  tender  of  deed 
aa    eondition    precedent,    23-10,'n 
Suit    to   set    aside,    insanity,    i:V()05 
Tax    deed,    jinveedings    relating    to, 

see  Taxation. 
Trover   for,  25-14 
Trust,  absolute  deed  as,  25-S7 
Unrecorded,    execution    where,   15-S45 
riEFA"\rATTOX,  sec  Libel  and  Slander. 
DEFATJIiT — Consult     analysis    of    this 
article,    (i-800.      See     Atfidavits     of 
Merits' and  Defense;  Appeals;  De- 
crees;   Divorce;    Due     Process     of 
Law;  Equity  Jurisdiction  and  Pro- 
cedure; Infants;  Inquiry,  Writ  of; 
Insane  Persons;  Issues  in  Pleading 
and   Practice;    Judgment   Records; 
Judgments;        Jurisdiction;       New 
Trial;  Notice;  Proceedings  in  Rem; 
Res  Judicata;   Sequestration;   Time 
To  Plead;  Writ  of  Error. 
Abatement,    plea    of,   not   permissible 

after,   1-53 
Accounts,  failure  to  file,  1-226 
Actions  to  review,  15-359,  360 
Admiralty,  1-500 

Answer   not   filed,   1-463 
Decree,  1-501 

Appealability   of   decree,   1-556 
Costs,  setting  aside,  1-577 
Admissions  by,  14-885 
Affidavit   of  merits,   to    open,    1-655; 
12-898 
Defense    stated,   1-687 
Sending  affidavit  to  jury  room,  17- 

558 
To  prevent,  1-661,   670 
Agricultufal    lien,   in   prpceedings    to 

enforce,   18-650 
Amendments,    as    affecting,    14-861 
Of  judgment,   15-129 
A'fter  term,  6-837 
As  to  amount,   14-904 
To  conform  to  pleading,  14-90G 
Pleading,      default     on    failure    to 
plead    after,   1-930 
Amount,  judgment   must  specify,   14- 
904 
Amending  as  to,  14-904 
As  controlled  by  the  pleading,   14- 
905 
Answers,  2-16 

Entrv    of   default,    filed    after,    14- 

876 
Filed    after,    striking    out,    24-259 
Appeals,    from   judgments   by,   2-157; 
14-873;   18-185 
Counterclaim    on,   18-329 


DEFAULT,  could. 
Ap]>e:ils,   coiitd. 

Form    motion    to    open,     effect     of 

stay,  24-197 
Notice    of,    18-224 
On    appeal,    from     justice's    court, 

18-339 
l>'ii,'ht   lo  answer,  18-318 
Trial   de    novo,    18-311 
Appearance,  after  default,  2-549,  561 
Entered    by    plaintiff,    2-519 
For  want   of   appearance,   14-855 
Withdrawal    of,    2-5G5 
Arrest    of    judgment,    not     until     set 

aside,   2-1033 
Attachment,  in,  14-868 

.Tudgment    void,    when,    3-736 
Attorneys,  in   disbarment,  3-870 
Default  through  negligence  of,  ac- 
tion  for,    18-858 
Fees,    on    default,    14-906 
Bills   in   equity,   pro   confesso,  4-155 

Amendment  sets  aside,  4-205 
Bills  of   review,   of  decrees  pro   con- 
fesso, 4-475 
Calendars  and  dockets,  6-48 
Certiorari,    to    review,    14-873 
-Collateral    attack    of,    15-397,   424 
Common    counts,    on,    14-860 
Common  injunction   on,   12-1006 
Complaint,    insufficiency    not    waived 

by,   8-565 
Conclusiveness,  14-912 
Corporations,   of,   5-632 

Judgments,   5-665,   667 
Cost   bond,   necessity   for,   14-859 
Costs,   14-906,   912 

Court    commissioners,    entry   by,    16- 
705 
Power  to  vacate  default,  16-706 
iCross-bill,  failure  to  answer,  6-290 
Cross-complaint,    entry    of    judgment 

on,   6-311 
Cure,  as,  of  errors  in  proceedings,  14- 

884 
Damages  on,  14-882,  884 
Declaration    or    complaint,   necessity, 

14-857 
Decrees,  6-741,  742,   762 
Definition  of  default,  14-854 
Demurrer   undisposed    of,    where,    14- 

872 
Denials,     admission     by     failure     to 

deny,  exceptions,  7-109-114 
Depositions,  taken   after,  7-216 
Notice  of  taking,  7-270 
To   set    aside,   use,   7-398 
Detinue,    judgments,    inquiry,    7-488 
Discovery,     non-production    of     docu- 
ment,   7-645-647 
Examination  of  party,  7-551 
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DEFAUIiT,  contd. 
Discovery,  contd. 

For  refusal  to  answer,  7-596-604 
Dismissal    for,    7-675 
Divorce,  proof   of  facts,   7-791 
Division  of  property,  7-851 
Setting  aside  when  on  publication, 
7-803 
Docket,  shown  on,  18-158 
Effect  of,  14-884 
Ejectment,  against  casual  ejector,   7- 

1035 
Election   contests,   proof   required,   S- 

90 
Emancipation  of  infant,  as  affecting, 

12-767 
Entry  of,  6-823;   14-882,  897 
By  clerk,  14-898 

By    court    commissioners,    16-705 
Inquiry,  before  writ   of,   13-423 
Mistake  in  entry,  14-884 
Time    to    enter,   14-879,    883 
Premature  entry,  14-882 
Equity,  pro  confesso,  »-4(j8 
Decree,  6-762;   8-470 
Equitable   relief   from   default,   15- 

285 
For  want  of  answer,  11-4 
Setting  aside   decree   pro   confesso, 
against  infants,  12-768 
Evidence,   as   to   damages,   14-884 

Nature    of,    14-894 
Execution,    on   judgment   by,    15-731, 

802 
Executors    and    administrators,    what 

judgment  against,   8-766 
Form    of    judgment,    14-900;    18-95 
Garnishment,  judgment  on  default  of 
garnishee,   10-571 
Vacating  judgments,   10-581 
Guardian,    effect,    10-871 

Removal   of   guardian    not   answer- 
ing,   10-812 
Heirship    proceedings,    in,    12-922 
Infants,  against,  12-766 
Insane   person,  against,  13-613 
Insolvency,    pending    application    for 

continuance  because  of,  13-683 
Interpleader,  in,  14-214 
Intervenors,   effect  on,   14-330 
Joint  defendants,  in  actions  against, 

14-907 
Judge,    authority    where   disqualified, 

16-692 
Judgment,   14-770,  854;   18-186 

Collateral  attack  of,  see  Collateral 

Attack. 
Dating,   18-349 
Entrv,  see  supra,  Entry  of. 
Estoppel  of,  15-569 
Res  judicata  operation,  23-24 


DEFAULT,  contd. 
Judgment,  contd. 

Setting    aside,   see   infra,   Opening, 
vacating  and  setting  aside. 
Jurisdiction,  presumptions   as  to,  17- 

665 
Jurv,   oath  to,  in   default   cases,   17- 

'431 
Justice's  court,  in,  18-91 
Landlord's      summary      dispossessory 

proceedings,   in,   18-598 
Lis    pendens,    purchasers    bound,   18- 

1095 
Mandamus  to  compel  entry  of,  19-207 
Marriage,    in    proceedings    to    annul, 

19-387 
Mesne  profits,  assessment  on  default 

in   ejectment,   19-781 
Military   service,  against   persons   in, 

19-859 
Moratorium,  effect  of,  19-859 
Motion,  where  pending,  14-877 
New    trial    after,    20-401 
Nil   dicit,   distinguished,   14-856 
Objections,   after,   to   process,   21-770 
Waived  by,   14-884 
Where    objections    undisposed    of, 
14-872 
On   motion,   20-35 

Opening,  vacating  and  setting  aside, 
13-618;    15-151 
Appeals,   from   order,   18-183 
Application,  15-199 

Afikiavits   to    support,    16-681 
Co-ordinate  judge,  to,  16-639,  681 
Who   may   make,   lS-113 
Attorneys,  payment  of  fees  on,  18- 

825 
Effect   of,   18-115 
Grounds,  15-155 

Excusable  neglect,  15-171 
Insane  person,  default  against,  13- 

618 
Judge,   by   co-ordinate,    16-639 
Justice's    court,    in,    18-112,    113 
Laches,  effect  of,  18-112 
Landlord's    dispossessory     proceed- 
ing, 18-598 
Mandamus  to  review  ruling,  19-209 
Marriage     annulment     proceedings, 

19-387 
Mistake   in  entry,  for,  14-884 
Premature,    where,    14-882;    15-185 
Return    of    process,   for    defects   in, 

23-109 
Successive    defaults,    setling    aside, 

18-115 
Terms,    upon    vacating,    18-115 
Variance     between     pleading     and 
process,  25-545 
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DEFAULT,  cotitd. 

Partnership,   nj^ainst,   14-911 

In  actions  by  and  against,  21-83 
Patents,    default    of    a(ivorso    party, 

21-180 
Petition  to  vacate,  for  failure  to  an- 
swer,  10-227 
Plea   of   privilege,  vrhcro   no  default 

taken,    18-86 
Plea  undisposed  of,  where,  15-338 
Pleadings,   necessity  for,  14-857 
After   striking   out,    14-877;    24-814 
Conforming   with,   14-904 
Failure    to    plead,    for,    14-872,    874 
Prayer,  'as   afTeeting,   14-860 
Presumptions   on,    14-903,    913 
Process,  to   support,   14-862;   21-85 
Defects   in,   21-690 
Judgment  must  conform  to,  14-906 
Service    of,    14-863 

Acknowledgment   of,  23-562 
Proof  of  service,  14-868;   17-681 
Stating  consequences  of  default  in, 

21-735 
Upon  altered  process,  21-759 
Proof,   necessity   for,   14-887 
Eecord    on,    14-901 
Eeview    of,    14-913 

Remand     and     proceedings     there- 
after,  19-321 
Eule    to    plead,     for     non-compliance 

with,    24-815 
Several    counts,    where    pleaded,    14- 

861 
Severance,   on   default,   23-824 
Sheriffs    and    constables  ^n    proceed- 
ings' on   official   bonds   of,   23-892 
Statute    of    limitations,    pleading    by 

party   in    default,   18-1042 
Third    party    claims,    16-156 
Venue,  where  improper,  equitable  re- 
lief,   18-116 
Verification,  for  lack  of,  25-1092 
"Waiver,   of    default,   by   further   pro- 
cedure in   the  case,  14-876 
Writ  of  inquiry,  13-421 
"Writ  of  review,  as  remedy  to  review 
default,   23-144 
DEFENDANTS,  see  Parties. 
DEFEXSES,  see  Abatement,  Pleas  of; 
Answers;    Arraignment    and   Plea; 
Bills  and  Answers;  Confession  and 
Avoidance;  Denials;  New  Cause  of 
Action  or  Defense;  Pleading;  Plea 
in  Equity;   Pleas. 
Abortion,    1-110 

Absence   of  party  preventing,   equit- 
able relief,  15-315 
Accident  preventing,  equitable  relief 

where,  15-314,  318;   18-116 
Adulteration,  1-589 


DEFENSES,  coiitd. 

Aflidavit  of  defense,  1-643 

Aflidavit   of  merits,  averments  in,   1- 

678,    686;    12-898 
Alienating  affections,   1-782 
Alternative,       patent      infringement 

suits,   21-203 
Amendment     to     introduce     new     de- 
fense,  20-373 
Amercement    of   sheriff   or   constable, 

defenses   to,   23-851 
Animals,  to  lien  for  agistment  of,  1- 
978 
Infection,   contributory   negligence,  ' 

1-961 
Injuries  by,   1-952,  953 
Annuities,  actions  for,  1-990 
Answers,   not   pleaded,   waived,   2-10; 
13-6,    113,   623 
In   equity,  see  Bills  and  Answers. 
Partial,  2-55 

Separately  stated  in,  2-59;   61-65 
Sufficiency  of  new  matter,  2-48 
Anticipating,  4-118;  6-681 

In  criminal  pleading,  12-350 
Appeal,  available  on,  18-318 
Apprentices,  by  master  or  by,  2-581- 
585 
Enticing,   2-586 
Arraignment    and    plea,    2-857 
AKsignments,   against   assignor,   3-130 
Assumption   of  risk,   19-499,  502,  504 
Attachment,    in,    to    enforce    agricul- 
tural  liens,   18-646 
Attorney,     by,     to     client's     action 

against   him,   18-858 
Avoiding  apparent   defenses,   4-118 
Certiorari,  negativing  in  petition  for, 
18-372 
Where   no    defense   interposed,    18- 
368 
Champerty,  of,  18-846 
Common   carrier,  of,  actions  by  pas- 
senger,   21-128 
Actions  against,  21-120 
Ejection    of    passenger,    21-158 
Confessed   judgment,   vacating  where 

defense  made,  14-843 
Consideration,   failure   of,   16-308 
Contributory  negligence,  18-37 

Actions   for  injury  to   servant,   19- 

497 
Of  servant,   19-502 
Counterclaim,    when    treated    as    de- 
fense,  23-78] 
Coverture,   in   justice's   courts,    18-37 
Cross-demands,  joinder  with  defenses, 

23-774 
Discharge  in  bankruptcy,  15-222;  18- 

37 
Discharge  in  insolvency,  13-684 
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DEFENSES,  confd. 

Drunkenness,  as,   17-321 

Actions    for    discharge   of   servant, 
19-435 
Duress,   defense   by   surety,   21-582 
Equitable,  and  legal  in  same  action, 
24-379 
In  actions  at  law,  15-313;  21-10 
In    mandamus,    19-274 
Jury,   as   affecting   right   to,   16-885 
Municipal   courts,  in,   18-591 
Estoppel   to    make,    21-206 
Execution    sales,    to   purchaser's   pos- 
sessory action,  16-221 
Failure    to    present,     as     ground     for 

equitable    relief,    15-304 
Forgetfulness,    preventing,    15-319 
Former  adjudication,   15-222 
Fraud,  of,  in  justice's  court,  18-39 
Prevented  by  fraud,  as  ground  for 
equitable  relief,  15-327;   18-116 
Fraudulent     conveyance,     actions 
against  assignee  of  insolvent,  13- 
664 
Fund   for,   contributors  to   as   jurors, 
17-339 
Homestead  exemption,  as  a,  11-419 
Ignorance    preventing,    equitable    re- 
lief where,   15-317 
Illegality,    11-^94;    15-306.      See    Hle- 

gality,  How  Pleaded. 
Incapacity    to    sue,    15-309 
Inconsistent,     2-26;     5-243;     11-1029; 
22-931 
Actions    for   discharge    of    servant, 

19-434 
Actions   for   injurv   to   servant    19- 

502 
Actions    for    loss    of    baggage,    21- 

166 
In   mandamus,   19-275 
Patent    infringement    suits,    21-203 
Infancv,    as    affecting    judgment,    18- 
105 
Interposed  by  partner,  21-86 
Tnjnncfion    bonds,   actions  on,   13-347 
Insanity,   17-321 

Criminal   cases,   13-622 
Insane     persons,     actions     by     and 
against,    13-608 
For    support    of,    13-568 
Waiver,   by   failure   to   plead,   13-6, 
623 
Insolvcncj',    in    actions     against     as- 
signee,  13-664 
Instructions,  upon,  13-786 

Stating  distinct  defenses  in,  13-801 
Insurance,   in   action   for,  14-56 
Suicide,    14-61 
Ultra    vires,    14-62 
Interveners,    available    to,    14-331 


DEFENSES,  contd. 

Joinder  of  defenses,  in  libel  and  slan- 
der,  18-938 
Jury,     where     legal    and    equitable 
"joined,    16-888 
Judge,  prevented  by  acts  of,  15-319 
Judgments,     equitable     relief     from, 
where  defense  prevented,  15-2GS, 
304;    18-116 
Motion,  to,  to  amend,  15-142 

To  vacate,  15-155 
Vacating     judgment,    existence    of 
defense,   15-220,   228 
Confessed      judgment,      vacating 
where  no   defense  made,   14- 
843 
Jurisdiction,   not   determined   by,   17- 

661 
Jury,    right    to,    as    affected    by    de- 
fenses, 16-872,  884 
Jurors,    prejudice    against    particu- 
lar   defenses,   17-321 
Peremptory    challenges,    as    affect- 
ing,  17-238 
Justice's  courts,  in,  necessity  and  na- 
ture of,  18-35 
Special   defenses,   18-38 
Justification,  see  Justification;  Pleas. 
Laches,  as  nature  of,  18-430 
How   raised,   18-4.34 
Waiver    of,    18-436 
Landlord    and    tenant,    in   action    for 
rent,   18-492 
Dispossessory    proceedings,    in,    18- 
566,   591 
Libel    and    slander,   privileged   publi- 
cation,  18-915 
License  in  real  property,  as  defense, 

18-985 
Lien  as  defense,  18-1015 
*   Master   and    servant,    in    actions    for 
wrongful  discharge,  19-435 
Actions  for  injuries  to  servant,  19- 

511 
In  actions  for  wages,  19-450 
Mechanic's  liens,   scire  facias  to   en- 
force,  19-618 
Meritorious  defense,  averments  as  to 
in    bill    for    relief    against    judg- 
ment,  18-120 
Mistake,   as   defense,   19-833 
Mistake   in,   vacating    for,    15-173 
Equitable   relief  where,   15-337 
Money   lent,  in   ass'impsit  for,  19-840 
Moratory    act,    19-.S58 
Necessity   of,   ignorance    of   party   as 
to,   '15-180 
In   justice's   court,    18-35 
Negativing   matters   of,   14-366 

Actions    for    discharge    of    servant, 
19-432 
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PEFENSKS,  contd. 

Negativinjj    matters    of,    contd. 

Complaint    for    injurv    to    servant, 

19-497 
In    actions    on    mininjx    leases,    19- 

SOS 
In      actions      to      protect      mining 

claims   and   minerals,   19-S07 
In    injunction,    13-5S 
Mandamus,   19-263 
Neglect  of  counsel  preventing,  15-319 
Negligence  of  servant,  19-502,  506 
Non-perforniance,   specially   pleading, 

21-582 
Notice  of,  see  Notice  of  Defense. 
Answers   in   patent   eases,   21-204 
Patent    infringement    cases,    21-194 
"With  general  issue,  21-194 
Novation,     in     action     for    purchase 

price   of  goods,   23-254 
Opening    judgment,    condition    as    to 

defenses,  15-242 
Partners,    separate    defenses   by,    21- 

81 
Partnership,  in  actions  between  part- 
ners, 21-10,  16 
In  actions  by  and  against,  21-76 
Special    partnership,    of,    21-107 
Patents,    to    infringement    suits,    21- 
194 
Infringement   suits,   21-174,   203 
Payment  as,  15-222;   19-511 
In    justice's    court,    18-37 
On    appeal,    18-329 
Penalties,     actions    against    carriers, 

21-168 
Pleas,  see  Pleas. 
Poverty  preventing,   15-319 
Preliminary    examination,    want    of, 

21-524 
Principal    and    agent,    in    actions    by 

and  against,  21-560 
Principal      and     surety,     in     actions 

against,    21-582 
Privilege,  of,  in  libel  and  slander,  18- 

928 
Eecoupment,   defensive  in   character, 

23-598 
Seduction,    distinguished   from   cross- 
demand,  23-586 
Ees  judicata,   application   to   persona 

participating   in   defense,    23-68 
Sales,     in     actions     by      seller     for 
damages,  23-233 
Actions  for  purchase  price,   23-252 
Set-off,  recoupment  and  counterclaim 

as   defenses,   23-585 
Several  counts,  defences  to,  23-820 
Special  assessments,  against  enforce- 
ment  of,    23-978 


DEFENSES,  contd. 

Specific  performance,  in  suits  for,  23- 

1057 
Stating  separatelv,  statute  of  limita- 
tions,  18-1057 
Statute  of  frauds,  of,  18-39 
Statute  of  limitations  as,  15-221;   18- 

1019;    21-5S2 
Anticipating  defense   of,  18-1005 
.lustice's  court,  in,  18-39 
Pleading,     necessity     of,     18-1036; 
19-792 
Suicide,  insurance,  14-01 
Time  for,  see  Time  To  Plead. 
Title  as,  jury  to  try,  16-891 
Ultra  vires,  insurance,  14-62 

Actions   for    discharge    of   servant, 
19-434 
Usury  as,  15-222,  306;  23-586 
Variance,  25-659 
Waiver  of,  by  failure  to  plead,  2-10; 

13-113 
Insanity,   13-6,  623 
Warranty,    breach    of,    18-37;    23-254 
DEFINITIONS,  accident,  15-315 
Adequate    remedy,    19-161 
Agriculture,  16-102 
Apparatus,   in   exemption  laws,   16-62 
"Arising    out    of,"    as      applied      to 

counterclaim,  23-634 
Burden  of  proof,  in  instructions,   13- 

820 
Challenge,  of  jurors,  17-48 
Citation,  21-687 
Collateral  attack,  15-379 
Commons,  18-636 
Compensation,  23-601 
Contractor,   19-586 
Counterclaim,   23-599 
Cross-demands,    23-582 
Default,   14-854 
Direct  attack,  of,  15-377 
Discretion,  of  judicial,  19-154 
Dwelling  house,  23-518 
Excusable  neglect,  15-171 
Exemption,   11-469 
Family,    of,   within    exemption   laws, 

16-91 

Within    process    statutes,    23-523 
Farming    implements,    in    exemption 

law,  16-66 
Fieri    facias,    15-717 
Head  of  the  family,  16-94 
Highway,  11-42 
Homestead,  11-292 
Householder,  16-98 
Implements    of,    In    exemption    laws, 

16-61 
Incest,   12-11 
Indemnity,   12-22 
Indian  band,  12-43 
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DEFIXITIONS,   contd. 
Injunction,    12-993 

Innkeepers,  13-407 

Inns,    13-406 

In  rem,  21-674 

Insane  persons,  13-434 

Instructions,   of   words   in,   13-818 

Judicial  acts,  19-141 

Jurisdiction,  15-420;   17-637 

Laborer,  16-40,  102,  117 

Lands,  15-844;   19-587 

Lease,   18-550 

Lessor,    18-451 

Levy  of  execution,  15-901 

Mandamus,  19-119 

Mandate,   19-302 

Manslaughter,  11-579 

Maratime   lien,   19-366 

Martial  law,  19-403 

Materialmen,  within  mechanic's  lien 
law,  19-587 

Mayhem,  19-571 

Mechanic,   16-58 

Mechanic's  lien,  19-585 

Mesne    profits,    19-773 

Military  law,  19-403 

Ministerial   acts,   19-141 

Miscegenation,  19-826 
Mistake,   19-829 

Mutual  mistake,  19-832 
Moratorium,    19-855 
Original  writ    21-684 
Parties,  within  res  judicata  rule,  23- 

63 
Preliminary   examination,   21-495 
Privity,  23-73 
Procedendo,   19-302 
Process,    21-682 
Prohibition,  writ  of,  21-801 
Reasonable  doubt,  in  instructions,  13- 

895 
Reconvention,  23-601 
Recoupment,   23-592 
Remainder,  of  estates  in,  18-627 
Remittitur,  19-302 
Res  judicata,  23-7 
Return,  23-98 

Reversion,  of  estates  in,  18-627 
Revivor,   23-152 
Road,  private,   21-611 

Toll,   21-614 
Sequestration,   23-490 
Service,    23-506 
Set-ofiF,  23-587 
Severance,    23-823 
Special   interrogatories   to  juries,  23- 

981 
Specific    performance,    23-1005 
Stock  in  traijp,  16-80 
Sub-contractor,    19-587 


DEFINITIONS,  contd. 
Subject  of  action,  as  applied  to  coun- 
terclaims, 23-647 
Subtenant,    18-451 
Suretj'ship,   21-573 
Surprise,   15-182 
Technical   words,   of,   in   instructions, 

13-824 
Tenant,  18-450 

Tools,  of,  within  exemption  law,  16-59 
Transaction,    as    applied    to    counter- 
claim,   23-638 
Unliquidated  damages,  23-722 
Wages,    16-42 

Wagon,   of,   in    exemption   law,    16-77 
Wnt  of  inquiry,  13-i21 
DE    INJURIA,     see     Justification     of 

Sureties;   Repjjcation  and  E^ply. 
DELAY,  see  Laches. 
DELIBERATION"    AXD   PREMEDITA- 
TION,   see    Homicide;    Indictment 
and  Information. 
DELINQUENT,  see  Infants. 
DELIVERY    BOND,    see    Forthcoming 

Bonds. 
DEMAND,      see       Notice;       Payment; 
Pleading;   Suits  and  Actions;   and 
specific  titles. 
Accounting,  1-280;  21-559 
Agricultural    lien,    for    payment      of 

debt,  pleading,   18-647 
As  condition  precedent  to  action,  24- 

335 
Attorney,  upon,  as  prerequisite  to  ac- 
tion   by    client,    18-855,    856 
Bills  and  notes,  4-224-267 
By   whom    may    be    made,    22-900 
Commencement  of  action  as  demand, 

23-236 
Condition  subsequent,  upon  breach  of, 
as    prerequisite    to    forfeiture,    18- 

707 
To    action    for    breach    of    mining 
lease,  19-809 
Distress,   as   prerequisite,    18-527 
Exchange  of  realty,  for  performance, 

prior  to  action,  18-694 
Execution  sales,  upon  defendant,  16- 
220 
For   sale   in    parcels,    16-187 
On    purchaser,    16-198 
Exom])tinns,  for  appraisement,  11-514 
Fence    viewers,    prior    to    action    on 

award  of,  18-672 
Form  of,  for  jury,  16-9T7 
Ground   rents,   as   prerequisite   to   ac- 
tion,   18-691 
In  action  by  assignee,  3-128 
Indemnitor,    on,    12-26 
Injunction   bond,   prior  to   action   on, 
13-331 
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DEMAXT>.  cotifd. 

Insolvi-iit,  upon,  to  pay  olaim,  13-067 
Insurance,  as  condition  precodont,  M- 

54 
Judfrinent,  for  payment,  where  dol)t<)r 
doooased,   ii)-773 
Before  execution,  15-777 
Jurv,  for,  in  criminal  proceedings,  IG- 
■i)14 
Excuse  for  failure  to  make  16-921 
Special  jury,  16-919 
Statutes'  as   to,    constitutional,    16- 

870 
With'drawal   of,   16-920 
Jury   list,  for,   necessity,   16-1008 
Justice  of  the  peace,  prior  to  action 

against,  18-389 
Landlord  and  tenant,  as  prerequisite 
to  dispossession,  18-562,  47» 
Foreclosure,  prior  to,   18-552 
Rent,   for,    prior   to   action,    18-563 
566,    578 
Necessity  of  pleading,  18-488,  589 
Repair,  to,'  18-470 
License,  for,  prior  to  mandamus,  18- 

976 
Liquor,  for  money  paid  for,  14-519 
Mandamus,  prior  to,  19-170 
Master   and   servant,   prior  to   action 

for  wages,  19-449 
Mistake,  prior  to  recovery  of  money 

paid  under,  19-836 
Money  had  and  received,  necessity  of 

pleading  demand,  19-843 
Mortgages,  for  release  or  satisfaction, 

19-876 
Pleading,  in  contract  actions,   11-995 
Attorney's    action    for     compensa- 
tion, 18-845 
Tn  actions  against  principal,  21-558 
In.iunction,  in,   13-72 
•    Bond_,  acfion  on,  13-342 
Tn  mandamus,  19-262 
Partners,    in    actions    between,    21- 
16 
Process,  demanding  copy  of  pleading 
when   served,  23-516 
Service  by  force  after  demand,  23- 
518 
Rent,  demand  for,  18-488,  589 
Repair,  to,  as  prerequisite  to  action, 

18-470 
Restitution,    for,    necessity    for    de- 
mand. 19-358 
Sales,    demand    for    purchase     price 
prior  to  action,  23-236 
Prior  to  replevin  of  goods  by  seller, 
23-267 
Specific     performance,    prior    to,    23- 
1032 
Alleging  demand,  23-1053 


DEMAND,  coutd. 

Spocifu'  ])erformance,  contd. 

Trover,   allog.'ition    in    trover,   25-40 

Upon    whom    may    be    made,    22-900 
DE  MINIMIS  NON  CURAT  LEX,  ap- 

plic.-ilion  to  new  trial,  20-529 
DEMURRER — Consult  analysis  of  this 
article,  (i-S  15.  Se  Amendments 
and  Jeofails;  Appeals;  Cause  of 
Action;  Certainty  in  Pleading; 
Departure;  Duplicity;  Frivoloug 
and  Sham  Pleadings;  Indictment 
and  Infonnation;  Inquiry,  Writ  of; 
Issues  in  Pleading  and  Practice; 
Joinder  of  Actions;  Judgment  Re- 
cords; Judgments;  Multifarious- 
ness; Objections  and  Exceptions; 
Orders;  Parties;  Repugnancy;  Time 
To  Plead;  Waiver;  Writ  of  Error. 

Abatement,  for  matter  dehors  record, 
1-36,  41 
By  death,  for,  24-635 
To  pleas  of,  1-64;  21-773 
To  replication  to  plea  of,  1-67 

Accord   and   satisfaction,  to  plea  of, 
1-190 

Accounts,  to  defenses,  1-228 

Accounting,  demurrer  in,  1-291,  295, 

296 
To  statement  of,  in  justice's  court, 
18-23 

Actions  to   review,  in,  15-369 

Admiralty,   exceptions   instead,    1-460 

Admissions   by,   12-655 

iConclusions  of  law,  18-926 
Facts   judicially    noticed,    16-600 
Injunction,   13-112 
In  mandamus,  19-276 
Libel  and  slander,  18-925 
Service  of  complaint,  18-43 
Surplusage    and    scandal      not      ad- 
mitted,   18-926;    24-582 

Adverse  possession,  to  defenses,  1-631 

Affidavit  of  defense,  as  a,  1-711 
As  waiver   of   special,   1-711 

Affidavit  of  merits,  not  for  want  of, 
1-707 

Aider  by  verdict,  as  affecting,  12-703 

Alienage,  raised  by,   1-803 

Alien's  right  questioned  by,  1-810 

Amendments,  1-849 
After,   1-871-873 
Of  indictment  on,  12-548 

Amercement,   to   application   for,   23- 
851 

Amicus   curiae,   not   by,   1-937 

Another  action   pending,  1-1035 

Answer,    incorporated    in,    11-22 
To    answer,    11-1031 

Tn   actions   for   wages,   19-451 
In  equity,  11-8 
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DEMUHRER,    coutd. 
Answer,   contd. 
To  answer,  contd. 

In   justice's    court,    18-38,   44 
In   mandamus,    19-276 
Appeals,   from    orders   on,    2-174;    12- 
568.     See  also  Appeals. 
Exceptions  to  rulings,  when,  2-274, 

275 
Of  record  on,  2-336 
On  appeal,  18-333 

For  want   of  jurisdiction,   18-306 

To  amended  complaint  on,  18-319 

Presumption    against    error,    2-420 

Kecord  should  show,   2-348;   23-129 

Review  of  rulings  on  demurrer,  23- 

135 
To  application  for,  18-300 
Waived  by  pleading  over,  2-207 
Arbitration,   in   action   on   award,    2- 

652,    666 
Arraignment  and  plea,  no  rearraign- 
ment  after,  2-866 
At  time   of,   12-653 
Pleading   over,    2-884 
To  plea,  2-885,  886 
To  replication,  2-886 
Arrest  of  judgment,  grounds  sufficient 
for,    2-1013 
After  pleading      over,   2-1016 
Where  failure   to  interpose,   2-1015 
Assignment  in   insolvency,  failure  to 

allege,   13-662 
Assumpsit,    general    and    special    de- 
murrer, 3-190 
To   general   assumpsit,  3-214 
Attorneys,    in    disbarment,    3-870 
Bankruptcy,   to   petition,   3-981 
Before  jury  sworn,  12-653 
Bills  and  answers,  for  want  of  prayer 
for  process,  4-146 
After  amended  bill,  4-207 
After    demurrer,    4-198-200 
Answering  after,  4-151 
None  to  answer,  exceptions,  4-179- 

185 
To  answer,  11-8 
To  bill,  4-150;    13-111 
Bills    of    particulars,    for    failure    to 

furnish,  4-390 
Bills  of  review,  4-454 
Bills  to  enforce  decrees,  4-469 
Bills   to   impeach   judgments  and    de- 
crees,  4-489 
Capacity  to  sue,  attaclnng,  8-413 
Case,  no  ad   damnum   clause,  4-642 
Case  or  quontion  certified,  Ind.,  4-099 
On  pleadings  not  considered,  N.  II., 
4-726 
Cause  of  action,  to  determine  exist- 
ence, 4-801 


DEMURRER,    contd. 

Certainty   in   pleading,   for   want   of, 
11-229;    13-387;    18-44;    19-471 
Libel   and   slander,  in,   18-922 
Special    demurrer,    4-859 
Chambers,  hearing  at,  16-613 
Champerty,  appearing  in  pleadings,  -4 

966n 
Commerce  court,  5-169 

Motion  to  dismiss  instead,  5-171 
Common   carrier,   in  actions  by  pas- 
senger, 21-128 
Complaint,    for    defect    in    entitling, 
12-736 
For  errors  in  copy  served,  23-517 
For   foreclosure   of   mortgages,   19- 
956 
Conclusions  of  law,  5-226 
Consideration,   because    of,    11-988 
Constitutionality,  demurrer  as  means 

of  questioning,  24-90 
Corporations,  failure  to  allege  incor- 
poration, 5-644 
Stockholders'  suits,  5-715 
Costs  on,   contempt,   13-313 
Count,  to,  as  affecting  caption,  12-173 
Court    commissioners,    orders    by,    re- 
specting,   16-704 
Courts,  equal  division,  6-81 
Covenant,    to    allegations    of    breach 

of,  13-381 
Creditors'  suits,  legal  remedy  not  ex- 
hausted, 6-186 
Want    of   jurisdiction,   6-218 
Cross-bill,    grounds,    6-289 
Cross-demands,    demurrer    as    method 

of  challenging,  23-793,  794 
Damages,    erroneous   measure    stated, 
13-362 
Bonds,  to  averments    as    to    dam- 
ages, 13-345 
Death    by    wrongful    act,    failure    to 

name  beneficiaries,   6-410 
Decisions  on,  whether  orders  or  judg- 
ments, 14-764 
Default,  for  failure  to  amend  after, 
14-873 
Demurrer  filed  out  of  time,  14-875 
Where  demurrer  undisposed  of,  14- 
872 
Defense,  to  notice  of,  7-84 
Denials,  amounting  to  general  issue, 

7-106 
Departure,  7-141;   18-1071 
Discovery,  to  bill,  7-539 
Dismissal   on   demurrer,   14-855 
Distress,  warrant,  to,  18-530 
Divorce,  7-7S0 
Dower,    7-875 
Diijilicity,   remedy,   7-944 
In   replication,  18-1071 
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DEaruHRER,  coittd. 

KtYi'ct    of    Joinurror,    injunctions,    13- 

113 
Election,  on  ground  of  contest,  8-81 
Embozzlenicnt,  for  formal  defects  of 

indictment,   8-1213 
Eminent  domain,  8-200 
Objections   as,   8-295 
Equity,   in,   8-480 

For  want  of,  21-38 
Errors,  assignment  of,  8-568 
To  assignment,  8-C59 
To  plea  to  assignment,  8-659 
Escape,' to  complaint  for  21-600 
Estoppel,   raised    by,    8-693 
Evidentiary  facts,  where  averred,  18- 

844 
Executors  and    administrators,     mis- 
joinder of  actions,  8-737 
Failure   to   allege   filing   of  claims, 
8-759-761 
Exhibits,   failure   to   file,    8-804,   818; 

13-67 
False  pretenses,  to  criminal  complaint 

for,  13-409 
Federal    courts,    conformity    to    state 

practice,  25-485 
Forcible    entry    and    detainer,    8-1118 
For   failure  to   plead   conditions   pre- 
cedent, 24-345 
Form    of,    to    indictment,    12-654 
Injunction,  13-111 
In  mandamus,  19-276 
Former   conviction,    for    alleging,    14- 

405 
Fraudulent   conveyances,   to   bill,   10- 

188 
Frivolous  and  sham  pleading,  to,  10- 
275,    291 
Frivolous    demurrer,    striking    out, 
14-877 
General  demurrer,  18-334 
Guardian  and  ward,  capacity  to  sue, 
10-869 
Foreign     guardian,     no      authority 
shown,  10-902 
Hearing  on,  12-655 
In  injunction,  13-112 
Prohibition,    demurrer    to    petition 
for,  21-822 
Highways,  complaint  for  injury  from, 

11-228 
Homestead  contest  in,  11-333 
Illegal    commitment,    as    ground    for, 

12-650 
Improper     adjournment,     as      ground 

for,  12-650 
Indemnity    bonds,    to    pleadings    on, 

23-859 
Indictment,  quashing  for  demurrable 
defects,  12-612 


DEMURIIER,  contd. 

Indii'tmiMit  to,  after  motion  to  (inash, 
12-643 
For  misjoinder  of  olTense,  12-684 
Grounds  of,  12-(>li(),  647 
Insullicient  grounds,   12-650 
Where  overruled,  12-657 
Where  some   counts  gooa,  12-656 
Where   sustained,    12-656 
Indorsement   of   petition,   for    failure 

to  make,  24-1001 
Infancy,  on  ground  of,  12-754 
Information    and    belief,    to     allega- 
tions   on,    12-900;    13-55 
Information,  to,  12-646 

After  motion  to  quash,  12-643 
Injunction,  in,  13-110,  157 

Bond,  in  actions  on,  13-347 
Injuries  to  persons  and  property,  to 

complaint,   13-354 
Innuendo,    for    improper,    18-910 
Insane      persons,      action      by        and 

against,    13-604 
Insolvency,   to   claim,   13-672 
Insurance,  to  answer,  14-62 

Conplaiiit,  to,   on  policy,  14-36 
Misnomer    of    insured,    14-67 
RepTication,  to,  14-65 
Internal   revenue,   14-152 
Interpleader,  in,  14-204,  207 

To  bill  for,  14-166 
Interstate   commerce     commission,   in 

proceedings  before,   14-258 
Intervention,  after,  14-318 
By  intervenor,   14-332 
To  pleading  in,  14-326,  328 
Intoxicating    liquors,    abatement      of 
nuisance,   14-463 
Complaint  for  seizure  of,  14-498 
Indictments    under,    14-441 
Irrelevant  and  redundant  matter  in, 

24-579 
Issue  on,  one   of  law,  14-522 
Judge,   because   disqualified,   16-681 
Judgment   on,  at   chambers,   16-613 
Collateral  attack  of,   15-398 
Effect   of   reversal,   19-322 
Merger   or   bar   of,   15-o73 
Res   judicata  operation,  23-24 
Vacating,   15-156 
Withdrawal  before,  12-655 
Judgment  on  pleadings,  where  remedy 

by    demurrer,    14-927 
Judicial    sales,    to    return    of    officer, 

16-784 
Jurisdiction,  as  waiver  of  obligations, 

18-273 
Jury,  to  challenge,  17-104,  i50 

Ruling   on,   17-110 
Justice's  court,  in,  18-26,  43,  178;  18- 
26 
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DEMUERER,  contd. 

Labor  union,  to  complaint  by,  18-413 
Laches,  on  ground  of,  18-433,  437 
Law  of  the  case  as  to,  18-797 
Legal   remedy,   because   of    existence 

of,  13-174;   18-174,  867,  872 
Libel  and  slander,  in,  18-922,  968 
"Wliere    notice    to    retract    not     al- 
leged,   18-893 
Liens,  actions  to  enforce  lien  on  logs, 

19-5 
Mandamus,   19-266 

Alternative   writ,   19-268 
Effect  of  demurrer  in,  19-258 
To  answer  or  return,  19-276 
Marriage,  in   annulment  proceedings^ 

19-381 
Master  and  servant,  to  complaint  for 
wages,    19-446,    450 
To  complaint  for  injuries  to   serv- 
ant,  19-471,  487,  499 
To    complaint    for    penalty      under 
hours   of   service   act,   19-567 
Mechanic's   liens,   in   scire   facias   to 

enforce,  19-618 
Mining  claims,  to  complaint  for,  19- 

792 
Misjoinder,  of  counts,   12-650;   23-818 
In   quo    warranto    against   corpora- 
tion, 19-852 
Of  parties,  18-925;  19-468 
Mortgages,    in    foreclosure      proceed- 
ings, 19-956 
Motion,    as    demurrer,    7-681;    18-439 
Demurrer  to  motion,  to  amend,  15- 
142 
To    vacate    judgment,    15-227 
For    summary    judgment      against 

sheriff  or  constable,   23-887 
Not  a  substitute  for,  20-6 
Not   precluded   by,   13-252 
To   quash   mandamus,   19-268 
Multifariousness,    for,   20-70 

Partnership  accounting,  bill  for,  21- 
36 
Negligence,    to  allegation    of,    20-310 
New   trial   of,   20-401 

For   overruling  demurrer,   12-658 
For   rulings   on,   20-444 
Opening  argument,  20-801 
Ore  tonus,   that   legal   remedy  exists, 
18-872 
To  answer  setting  up  cross-demand, 
23-795 
Parties,    for    obiections    relating    to, 

20-978;    21-59,    67 
Partition,  in   suit   for,  20-1034 
Partner,    by,   21-78 
Partnership,    capacity    to    sue,    21-77 
Failure  to  allege,  21-72 
In  actions  between  partners,  21-16 


DEMTTREEE,  coufd. 
Partnership,   contd.  ■ 

To  allegations  of,  21-74 
Patents,   cancellation    suits,    21-225 

Infringement  of,  21-202 
Pending,  effect  on  hearing,  11-5 
Plea,  conclusion  of,  special  demurrer, 

5-231 
Pleading  to  merits,  after,  12-653 
Plea    in    abatement,   waived   by,    12- 

670 
Pleas,  to,  libel  and  slander,  18-925 
Plea    of   limitations,    18-1027,    1062 
'Seller's  action  for  damages,  23-233 
Preliminary    examination    for    want 

of,    21-524 
Prematurity  of  action,  24-350 
Privilege,    to    raise    question    of,    18- 
924 
As  waiver  of,  21-636 
Process,   as    method    of   objecting   to, 
n-771 
Demurrer   where   service   defective 
23-569 
Prohibition,   to    petition    for,   21-821 
Quo  warranto,  to,   22-78 
Kecognizance  and  bail,  to  complaint, 

on,   22-480 
Eegistration    of    title   under    Torrens 

Act,  24-852 
Kejoinder,   to,   in    actions    for   injury 

to   servant,   19-507 
Replevin,   in,   22-928 

As  condition  precedent,  22-897,  926 
Eeplication,   to,   18-1071;   22-969 

In  actions  for  injury  to  servant,  19- 

507 
In   insurance    cases,    14-65 
Repugnancy,  for,  22-975 
Rescission,  in  suit  for,  22-1015 

To  complaint  for,  19-7G5 
Return,    to,    in    nmndanuis,    19-276 
Revivor,  to  bill  of,  23-1G7 

To  supplemental  complaint  for,  23- 
173 
Sales,    to    complaint      for      purchase 

price,   23-246 
Scire  facias,  to,  21-772 
Several   demurrers,   13-111 
Sheriffs   and   constables,  to   pleadings 

on  oflficial  bonds,  23-887,  911 
Specific  performance,  to  bill   or  com- 
plaint, 23-1056 
Statute  of  limitations,  to  raise,  18-39, 
1038,  1044,  1045 
Pleading,   after   demurrer,   18-1012 
To  plea  of,  18-1027 
Striking  out   judgment,   after,    12-654 
Siiyij)lpmcntal    iilc-uling,   to,   24-539 
Siirrr)gate   courts,  in,  21-659 
Tender,  to  allegation  of,  24-771 
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DEarCTRRER,  contJ. 

Third   party   olaims,   to.   1(M;M,    Ml 

Time  for,  see  Time  to  Plead. 

Titlo    of    dofeiidant,    for    railun,'     to 

iioiiative,  13-(.)5 
To  pot'ition  for  uow  trial,  20-G09 
Trespass   to   try   title,   in,  24-1001 
Trial,   hearing  "on   as,  24-1010 
Vacating    iiulpjnen,t,    to    application 

for,   15-174 
Variance   between   pleading   and   ]iio- 

cess,  25-545 
Venue,  for  improper,  25-907 
Verification,  for  want   of,   13-91;   25- 

1091' 
Waiver,  of  demurrer,  lS-51,  437 
Bv  demurrer,  12-G69 

'Of  motion  to  strike,  24-267 
By  failure  to  demur,  13-85 
Wilis,    to   objections   to   probate,   26- 

211 
Withdrawal    of,    13-113;    18-437;    24- 

271 
Withdrawal  of  answer  to  file  demur- 
rer, 24-272 
DEMURRER  TO  EVIDENCE— Consult 
analysis    of    this    article,    7-1.      See 
Dismissal,       Discontinuance       and 
Nonsuit;  Trial. 
Appeals,    presumption    against    error. 

2-424 
Dismissalj^  after,  7-661 
Judgment  on,  as  merger  or  bar,  15-577 
Jury^  as  affecting  right  to,  16-951 
Libel    and   slander,   in,    18-951 
Nonsuit  compared,  7-674 
Statute    of    limitations,    cannot      be 

raised   by,   18-1044 
Succeeding  judge,  heard  by,  by  stip- 
ulation, 16-641 
Variance   for,  25-691 
Will   contest,   on,  26-269 
Writ  of  inquiry  on,  13-424 
DENIALS — Consult    analysis     of     this 
article,    7-31.      See    also    Affidavits 
of  Merits   and  Defense;    Answers; 
Bills  and  Answers;   Duplicity;   In- 
formation   and    Belief;    Issues     in 
Pleading    and   Practice;      Pleas   in 
Equity;  Pleas;  Rejoinder  and  Sub- 
sequent Pleadings;  Replication  and 
Reply. 
Abatement    by    death,    proof    under 

general   issue,  24-635 
Accord   and  satisfaction,   replication, 

1-187,   188 
Accounting,  in,  between  partners,  21- 

38 
Admiralty,  failure  admits  allegation, 
1-463 


DENIAIiS,  contd. 

Allidavit    in   writing,  by.  In  justice *a 

court,   18-38 
Allidavit  of  defense  not  in  form   of, 

1-694 
Altered   instruments,  general   or   spe- 
cial,  1-829-834 
Answers,  specific  admissions  with,  2- 

19 
When   necessary   in,   4-163 
Appeal,    on,    landlord's    disposse'ssory 

proceedings,  lS-610 
Arbitration,    of    submission,    2-657 
Argumentative,    in    contract   actions, 

11-1014 
Bonds,   4-510 

Conditions     precedent,     non-perform- 
ance of,   11-1019 
Confession   and  avoidance,  where  al- 
lowed,   5-243-248 
Conjunctive,  4-849 

In   mandamus,   19-271 
Contract    actions,    generally,    11-1014 
Corporation,   by   on   information    and 

belief,  12-909 
Existence  of  corporation,  of,  18-38 
Covenant,  action  of,  6-158 
Cross-demands,   joinder   with   denials, 

23-774 
Departure,   restating   with    denial,    7- 

127 
Eminent  domain,  8-291,  292 
Errors,  assignment  of,  of  plea  to,  8- 

653 
Escape,  in   actions  for,  21-600 
Escheat,  8-672 
Estoppel,  nature  of,  8-679 
Exchange    of   property,   of    fraud    in, 

18-697 
Federal    courts,    conformity    to    state 

practice,   25-482,  483 
Forcible   entry   and    detainer,   8-1119- 

1121 
Fraudulent  conveyances,  of  fraud,  10- 

179 
Frivolous   and  sham  pleading,   10-227 
Garnishment,  traverse  of  affidavit,  10- 

491 
Of   answer,   10-543 
Guardian's  bond  of  performance,  10- 

896 
Habeas  corpus,  traverse  of  return,  10- 

933 
Hypothetical,      patent      infringement 

suits,    21-203 
Immaterial      allegation,      of,      issues 

raised  on,  14-523 
Inconsistent,  by   carrier,   21-159 
Information    and   belief,    11-1017;    12- 

905.      See   Information   and   Be- 

Uef. 
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DENIAIiS,  contd. 

Injunction,   in,   13-224 

Dissolution    of,    on    denials    in    an- 
swer, 13-215 
On   information   and  belief,   13-226 
Specific  denial,  13-224 
Injuries  to  persons  and  property,  13- 

388 
Insanity  proceedings,  traverse  in,  13- 

474 
Insurance,  of  liability,  as  waiver,  14- 

52 
Intervenors,  by,  14-324 
Intoxicating    liquors,    abatement     of 

nuisance,   14-463 
Issues   upon  denials  of  fact  only,  14- 

522 
Jacitation  suits,  in,  18-962 
Judicial  sales,  traverse  of  exceptions 

to  return,  16-785 
Jury,  of  challenge  to,  17-105,  110,  150 
Landlord    and    tenant,     dispossessory 
proceedings,   18-591 
Eent,   actions  for,   18-492 
Libel   and   slander,  in,  18-927 
Mandamus,  in,   19-271 
Material    allegations,     damages,     22- 

926 
Miner's  liens,   in   proceedings   to   en- 
force,  19-813 
Mining  claims,  in  proceedings  to  as- 
sert, 19-792 
In  ejectment  for,  19-799 
Motor  vehicles,  in  action  for  injuries 

from,  20-49 
Negative      pregnant,     see     Negative 

Pregnant. 
Negligence,  of,  20-316 
New  matter,  of,  intervention,  14-328 
Nul   tiel   record,   20-697 
Of   notice,   20-665 
Of  tender,  24-771 
Partition,   in   suit  for,  20-1031 
Partnership,  of,  21-76 

In  partner's  action  for  profits,  21- 

8 
Limited  partnership,  21-107 
Patents,    in    infringement    suits,    21- 

194 
Pleas  amounting  to  general   issue   or 

denial,   22-932 
Presumption,  as  to  entry  of,  18-280 
Quo   warranto,  in,  22-80 
Rejoinder,   in,   22-686 
Release,  of,  22-693 
Replevin,  in,  22-928 
Replication,  in,  22-961,  964 
Sales,    in    actions   bv    seller   for   dam- 
ages, 23-233 
In  actions  for  purchase  price,  23- 
252 


DENIALS,  contd. 

Surplusage    and    scandal,    denial    un- 
necessary,  24-582 
Title,  of,  24-833 

As  affecting  equity  jurisdiction,  13- 

144n 
Proof  of  under,  24-833 
Traverse,  in  habeas  corpus,  11-923 
In   mandamus,   19-271 
In   restitution   proceedings,   19-356 
Insanity  proceedings,   13-474 
Trespass,   in   action   of,   24-950 
Tenue,  of  allegations  of,  25-903 
Verification    of,    as    to    existence    of 

partnership,  21-76 
Withdrawal    of,    denial    of    partner- 
ship, 21-76 
Work  and  labor,  in  actions  for,  26- 

529 
Written  instruments,  in  reference  to, 
18-38 
DENTISTS,  see  Physicians    and    Sur- 
geons. 
DEPARTURE — Consult  analysis  of  this 
article,  7-116.  See  also  Amendmenta 
and    Jeofails;    Demurrer;    Replica- 
tion and  Reply. 
Amendments,   on   appeal,   18-321 
Assumpsit,   3-214 
Contract    actions,    in,    11-1034 
Demurrer,  6-907;  18-1071 
Injunction   bonds,   actions   on,   13-349 
Insurance,  actions  for,  14-64 
Objection   to,    by   objecting     to     evi- 
dence, 22-969 
Principal  and  agent,  setting  up  rati- 
fication in  the  reply,  21-562 
Rejoinder,  in,  22-686 
Remedy  for,   18-333 

Motion  to  strike  out,  18-172 
Rent,  in  action  for,  18-497 
Replication,  in,  22-966,  973 
Surrejoinder,    in,    22-688 
Transfer  of  causes,  in  pleadings  after, 
18-172 
DEPENDENCY,  see  Infants. 
DEPORTATION,    see    Immigration. 
DEPOSIT   IN   COURT— Consult   ;inaly- 
sis  of  this  article,  7-144.  Sec  Costs; 
Tender. 
Admiralty,   1-531 

Custody   on   appeal,   1-565 
Appeal  bonds,  in  lieu  of,  2-78;  18-236 

Notice  of  making  deposit,  18-241 
Attachment,  of  money  in  lieu  of  bond, 

3-281 
Attorney's  lien,  of  fraud  subject  to, 

18-834 
Pill  of  i)articulars,  4-390 
Costs,  clainmnts,  5-832 

Payable  out  of  fraud,  5-904 
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DEPOSIT  IN  COUBT,  coutd. 

HoiToo    diri'otiii^.    oxocution    on,    not 

autliorizod,   15-726 
Discovery,    of    document    for    inspec- 
tion,' 7-G40 
Eminent  domain,  payment,  S-330 
Equity,  payment   into  court,  8-497 
Execution,  on  property  in  court,  15- 
S95 
On  decree  directing  deposit,  15-726 
On  proceeds  of  execution  sale,  16- 
202 
Garnishment,  payment  into  court  by 
garnishee,   10-551 
Discharge  bv,  10-566 
Effect  on  appeal,  18-267 
Order    for    payment   by    garnishee, 
10-575 
Interpleader,  14-174,  193 

Pleading  offer  to  make,  14-203 
Sheriff,   by,   14-233 
Intervention,    by    interested    parties, 

14-306 
Judgment,  of  amount  of,  15-270;   IG- 
535 
Equitable  relief,  upon  granting,  15- 

272 
Upon  opening,  15-246 
Judicial  sales,  of  proceeds,  16-831 
Logs,  by  purchaser  of,  lien  upon,  19- 

5 
Mandamus    to    compel    disbursement, 

19-212 
Mechanic's  liens,  as  affecting,  19-611 
Partnership,    proceeds     of     execution 

sale,  21-97 
Pleading  offer  to,  in  interpleader,  14- 

203 
Proceeding  in  rem,  as  charging  action 

to,  21-678 
Redemption,   money,   of  16-231 
Sheriff,  by,  in  interpleader,  14-233 
Specific  performance,  prior  to,  23-1032 
Tender,  as  an  incident   of,  24-772 
Objection  to  plea  of  for  failure  to 

deposit,  24-771 
Pleading,   24-779 
"Withdrawal,  notice  of  application,  18- 
834 

DEPOSITIONS — Consult     analysis     of 
this  article,  7-174,    See  Discovery; 
Witnesses. 
Admiralty,    see    1    Encyclopedia      of 
Evidence  280. 
Costs  and   fees,  1-572,  574 
Before  grand  jury,  indorsing  affiant's 

name  on  indictment,  12-625 
Bill   of  exceptions,  must  be  inserted 
in,  4-315 


DEPOSITIONS,   roiitd. 

(-'oitioraii,  on    hearing  of,  18-382 

Commerce    commission,    in,    proceed- 
ings before,  14-261 

Consolidation    of    actions,    taken    be- 
fore, 5-274 

Continuance  to  take,  5-451,  459 

Costs,  of  taking,  in  insanity  proceed- 
ings, 13-493 

Courts    martial,    6-117 

De   bene  esse,   taking  testimony,  19- 
207 

Federal    courts,    conformity   to    state 
practice,  25-489 

Filing,   computing  time  for,  24-808 

Garnishment,     disclosure    by    deposi- 
tion, 10-538 

Hearing  in  cliancery,  as  affected  by 
return   of   commission,   11-15 

Injunction,  against  taking  privileged 
testimony,  13-69 

Insanity  proceedings,  costs  of  deposi- 
tion in,  13-493 

Issuance  of  commission  pending  stay 
on  appeal,  24-497 

Jury  room,  taking  depositions  to,  17- 
571 
Objections  to,  17-577 

Mandamus    to   review   rulings   as   to, 
19-206 

Naturalization    proceedings,     in,     20- 
267 

Pleas  in  abatement,  deposition  to  sup- 
port, 21-773 

Privileged  testimony,  restraining  tak- 
ing of,  13-69 

Removal  of  cause,  effect  of,  22-862 

Stipulations  as  to,  24-139 

United    States    commissioners,    power 
to  take,  16-707 

Witnesses,  privilege  of,  21-634 
DTPOSITORIES,    see    Personal    Prop- 
erty. 
DESCENT  ANl?  DISTRIBUTION,  see 
Decedents'  Estates;  'Executors  and 
Administrators;   Inheritance. 
DESCRIPTIOX,  sec  Certainty  in  Plead- 
ing;   Indictment   and    Information. 

Adverse    possession,    pleading,    1-629 

Amendments  as  to,  in  process,  15-826 

Execution,   of  property  to  be  levied 
on,  15-810 
Notice,  in,  of  execution  sale,  16-168 
Process,   of   judgment,   15-792 

False  pretenses,  of  property  obtained, 
20-736 

Intoxicating    liquors,    of,    in    indict- 
ment,  14-3S7 
Of  liquor  nuisance,  14-461 
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DESCRIPTION,  contd. 

Judgment,  of  property  in,  15-121;  16- 
725;   22-945 
Of  Judgment,  in  execution  process, 
15-792 
Judicial  sales,  of  property,  in  decree 

or   order,   16-725 
Leased    premises,    of,    in    action    for 
rent,  18-488 
Amending  to  supply,  18-593 
Replevin,  allegations  as  to  property, 
22-923 
DESERTTOX,      see     Courts     Martial; 
Divorce. 
As    affecting    action    for    slander    of 
wife,  11-722 
DETECTIVES,  as  witnesses,  prejudice 

of  juror   against,   17-324 
DETINUE — Consult   ^analysis    of    this 
article,  7-467.     See  Replevin. 
Agricultural    liens,   by    lienee,    18-643 
Attachment  by  third'  pefson,  3-649 
Chattel  mortgages,  5-61 
Cross-demands,  counterclaims,  23-644, 
651 
In  detinue,  23-617 
Demand   as   condition   to   action,   24- 

338 
Factor  bv,  8-878 
Fixtures,' for,   18-677 
General  issue,  7-64 
Guardian,  by,  13-587 
Husband   and    wife,   between,   11-708 
Interpleader   in,   14-158 
Joint   tenants,   by,   14-741,   743 

Between,   14-740 
Liens,  by  lienholder,  18-1013 

Agricultural    liens,    by    lienee,    18- 
643 
Mining  property,  to  recover,  19-807 
Process,  execution  of,  23-519 
Survival,  24-614 

Tenants  in  common,  between,  24-751 
Against    third    persons,   24-755 
DICTU^^,  see  Stare  Decisis. 
DILATORY    PLEAS,    see    Abatement, 

Pleas  of;  Pleas. 
DnriNUTION,  sec  Appeals. 
DIRECTION   OF   VERDICT,    sec   Ver- 
dict. 
DTSPAR^fENT,  are  Attorneys. 
DISCHARGE,    SCO    Arbitration;    Bank- 
ruptcy   Proceedings;      Compromise 
and     Settlement;     Contracts;     Im- 
plied and  Express  Agreements;  In- 
solvency;   Payment;    Release. 
DISCLAIMER — Consult  analysis  of  this 
article-,  7-491 
Amendment,  24-1001;   7-495 
Bills   and    answers,  4-161 
Costs,  5-801;  7-495 


DISCLAIMER,    contd. 

Ejectment,  where  allowed,   7-1038 

Boundary  proceedings,  18-659 
Eminent  domain,  8-294 
Equity   in,   8-479;    21-203 
Fraudulent    conveyances,    10-188 
Patents,    infringement    suits,    21-221 

Suits   for   infringement,    21-203 
Quo  warranto,  in,  22-80 
Trespass   to   try   title,   in,   24-1000 
Withdrawal,    24-1001;    7-495 
Of  plea  to  file,  24-272 
DISCONTINUANCE,      see      Dismissal, 

Discontinuance  and  Nonsuit. 
DISCOVERY — Consult  analysis  of  this 
article,     7-498.      See     Depositions; 
Physical  Examination;   Supplemen- 
tary Proceedings. 
Accounting,   necessity  for  alleged,  1- 
290 
Between   principal    and   agent,   21- 

535 
Partuers,  between,  21-38 
Admiralty,  interrogatories,  1-465,  467 
Attachment,    examination   of   defend- 
ant, 3-739 
Examination   of   third   party,   3-749 
Bankruptcy,   examination     of     bank- 
rupt,  3-985,  987 
Bills   and    answers,    use    of    charging 
part  for,  4-132 
Bill   must  be  fully  answered,  4-155 
Bill   of   particulars,   not   to   obtain, 

4-380 
By  answer,  4-151,  163 
Interrogating   part,   4-133,    136 
Waiver    of    penalties    for,    4-144 
Boundaries,  in   suit  to  establish,  18- 

654 
Corporation,  5-573 
In  suits  against,  21-549 
Parties,   13-34 
Creditors'  suits,  creditors  entitled  to, 

6-226 
Cross-bill,    dismissal,    no    affirmative 

relief    on,    6-291 
Decedents'  estates,  of  assets,   (5-519 
Deposit  in   court,  on   examination   of 

party,   7-152 
Elections,  in  contests,  8-87 
Enjoining  law  action,  to  obtain   dis- 
covery, 24-409 
Equity,  in,   see   supra,  Bills  and  an- 
swers. 
Jurisdietion,   8-442 
Execution,   bill   to   discover  property, 

18-130 
Garnishment    interrogatories    to  gar- 
nishee, 10-532 
By  answer  or  disclosure,  10-533 


129 


LVD^.t 


DISCOVERY.   coutJ. 
UarnisluiUMit,    lOiitJ. 

Oral  o.v.uniuatiou  of  garnishee,  10- 

Guardian,  by,  13-587 
Infant,  by,"  12-779 

Injunction,  on  bill  for,  dissolution  of, 
13-223 
Prayer  for  discovery,  13-S!) 
Insane   persons,   by   guardian    of,    13- 

5S7 
Interrogatories,   patents,   bill    for    in- 
fringement,  21-201 
Injunction,    13-303 
Jury,  right  to,  as  affected  by  prayer 
for  discovery,  16-S89 
Accounting,    in,    ■^'here     discovery 
necessary,  16-889 
Patents,    bills    for    infringement,    21- 

201 
Prayer  for,  in  injunction,  13-89 
Stockholder's    statutory    liability    in 

suit  on,  24-218 
Survival   of   action,   24-626 
Trust   interest,  of,  25-98 
DISEASE,  see  Health. 
DISMISSAL.    DISCONTTNTJANCE 
AND    NONSUIT— Consult    analysis 
of   this   article,    7-048.     See  Arrest 
of    Judgment;    Continuances;    De- 
murrer   to    Evidence;    Justices    of 
the  Peace. 
Abatement   by   death    as   ground   for 

dismissal,  24-635,  636 
Accounting,   dismissal   in,   1-305 

Between    partners,    21-41 
Action  by  one  for  numerous  persons, 

dismissal,   20-951 
Admiralty,  commencement  premature, 
1-424 

At   hearing,   1-542 
Costs  on  lack  of  jurisdiction,  1-577 
Decree  of  dismissal,   appealability, 

1-555 
Dismissal,  1-529 
Dismissal  of  appeal,  1-562 
Effect    where    cross-libel,    1-489 
Agreement  to  discnntinue,  action  for 

breach  of,  15-385 
Alienage,  dismissal  for,  1-803,  811 
Alien  enemy,  action  by.  26-6 
Amendments    after    motion    for    non- 
suit,  1-879 
Another    action    pending,    effect,    1- 

1010-1013 
Appeals,   after   appeal,   18-305 
As  bar  to  further,  2-142  _ 
From    orders   as   to    dismissal,   etc., 
2-173;    18-184,  311 
Guardian    and    ward,    from    dis- 
missal of  petition,  12-17 


DISMISSAL,    DISCONTINUANCE 
AND  NONSUIT,  coiitcL 
Aiijioals,   conhL 
From  ordera  as  to  dismissal,  contd. 
Intermediate  appellate  courts,  18- 

357 
Interpleader,  14-219 
Presumptions  on,  2-423 
In   criminal  cases,  23-132 
Of  appeal,  2-386;  11-78;  18-360.  See 
also  Appeals. 
Cause  of  action,  none  stated,  18- 

333 
Effect  of,  11-78;  18-303 
From   justices  and   police   judges 

in  crimin.'U  cases,  23-141 
Guardian,  removal  of,  13-527 
Highways,   11-78 

Alteration   of,   11-133 
Discontinuance  of  highway,  11- 
265 
Infant's  appeal,  12-796 
Insanity  proceedings,   13-493 
Justice's  court,  on  appeal  from, 

18-294 
Landlord's  dispossessory  proceed- 
ing, 18-010 
Notice,  for  want  of,  11-132 
Parties,  as   to   some,   18-324 

For  defect  in,  2-235 
Eeinstatement    after,    2-394,    397 
Review,   by  higher   court,   18-357 
Set-offs,   aa  affecting,  18-340 
Variance,  for,  18-334 
Appearance,  special  to  dismiss,  2-506 
Argument  as  to,  excluding  jury  dur- 
ing,  17-456 
Assumpsit,   nonjoinder   of  parties,   3- 

180 
Attachment,  dissolved  by  voi  ^ntary, 
3-817 
Dissolution,    discontinuance    of    ac- 
tion when,  3-822 
Attorneys,   payment    of  fees   on,   18- 
827 
Actions   for   fees    on    dismissal    by 
client,  18-817,  820 
Bankruptcy,    of    application    for    dis- 
charge, 3-929 
Bastardy  proceedings,  dismissal,  4-74 

Of  appeal,  4-82 
Bill   in   equity,   dismissal,   4-205 
For  want   of  parties,  11-6 
For  want  of  prayer  for  process 

4-146 
For  want   of  prosecution,   11-6 
Insufficient   facts,   22-1023 
Lack  of  equity,  22-1023 
Partnership    accounting,    21-41 
Remedy  at  law,  22-1023;  18-873 
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Dismissal,  discontinuance 

AND  NONSXHT,  coiitd. 
Bill    of    particulars,    failure    to    fur- 
nish, 4-410 
Bill  of  review,  dismissal  on   hearing, 

4-455 
Bill   to    impeach    judgments    and    de- 
crees, 4-4S0 
Bond,    for    defects    in,    third    party 
claim,   16-137 
Injunction  bond,  13-169,  171 
Boundaries,  of  suits  to  locate,  18-660 
Upon    disapproval    of    commission- 
er's  report,   18-670 
Certainty,  for  lack  of,  4-862 
Certiorari,  of  writ,  18-376 
Motion  to  dismiss,  4-913 
Nonsuit,  to  review,  18-366 
Quashal    or   dismissal,   4-935 
Commerce  commission,  of  proceedings 

before,  14-263 
Commerce    court,    motion   to    dismiss, 

5-171         _  « 

Common  carrier,   dismissal  as  to   one 

joint  carrier,  21-126 
Complaint,    because     incorrectly     en- 
titled,   12-736 
Justice's  court,   dismissal   in,   18-43 
Compromise   and   settlement,   dismiss- 
al on,  17-705 
Considerations    preventing    dismissal, 

21-41 
Consolidation,    discontinuance      after, 

5-274 
Costs  upon,  5-843,  849;   19-859 
Dismissal  on  appeal,  5-995 
Mandamus,   19-292 
Payment  before  another  action,  5- 
967 
Count,  of,  effect  on  caption,  12-173 
Creditors'    ■suits,    because    of    legal 

remedy,  6-186 
Cross-bill,  6-201 

Dismissal   for  new   matter,   6-276 
Cross-complaint,  of  original  action,  6- 

311 
Crosa-demands,  effect  on,  23-626 
Decedents'  estates,  of  proceedings  to 

sell,  6-561 
Default,   where   dismissal  as  to   some 

defendants,    14-911,   912 
Demurrer,  distinguished  from  motion, 
6-S52 
Failure  to  amend   after,  14-855 
Nonsuit   after  overruling,  6-994 
Not  with  motion,  6-868 
Demurrer  to  evidence,  nonsuit  equiv- 
alent,  where,    7-26 
De[iarture,   defect    of    parties,    7-143 
Deposit    in    court,    withdrawn,    on,    7- 
168 


DISMISSAL,    DISCONTINUANCE 
AND  NONSUIT,  contd. 

Discharge   in   bankruptcy,  for,  22-698 
Discovery,    dismissal    for    refusal    to 
answer,  7-596,  600 
Dismissal  of  bill,  7-540 
Non-production,   nonsuit   for,   7-64-5 
Divorce,    7-792 

Attorney's  rights  on,   18-831 
Elections,  in  contests,  8-90,  91 
Dismissal   of   appeals,   8-121 
Eminent  domain,  abandonment,  8-342, 
346 
Dismissal,   8-290 
Entry  of,  equitable  relief  for  failure, 

15-312 
Equity,  dismissal  in,  8-479 
For  want  of,  13-271 

After   default,   6-770 
Belief  in,  for  failure  to  enter  dis- 
missal, 15-312 
Where  relief  properly  in,  21-17 
Error,    assignment    of,    dismissal    for 

not   filing,   8-630 
Escheat,  nonsuit,  8-763 
Evidence,  for  want  of,  13-273 

Comments  on  by  court,  in  deciding 
non-suit,    13-850 
Failure    to    plead    conditions    prece- 
dent, nonsuit,   24-345 
Federal    courts,    conformity    to    state 
practice,  25-486 
Dismissal   for   lack   of  jurisdiction, 
25-339 
Forcible    entry    and    detainer,    8-1122 
Frivolous  and  sham  pleading,  remedy, 

10-273 
Garnishment,  on  constructive  service, 

ends   main    case,   10-475 
Guardian  ad  litem,  lack  of,  10-729 
Habeas  corpus,  dismissal,  10-949 
Highways,  11-69,  see  supra,   Appeals. 
Improper    joinder    of    defendants,    to 

cure,   12-498 
Indictment,  sec  Nolle  Prosequi. 

Resubmission  after,   12-146,   150 
Information     in     civil    suit,     of,    for 

want   of  prosecution,    12-716 
Injunction,   of,   13-140,   173,  209,  239, 
269 
Against  dismissal,  24-414 
Bond,  for  defective,  13-169,  171 

Action  on,  after  dismissal,  13-329 
Contempt     proceedings,     effect     on, 

13-288 
Damages,   assessed   on,   13-319 
Dissolution    of,   on    non-suit,   13-214 
Preliminary,    13-240 
Time  for,  13-273 
Vacation,  dismissal  in,  13-251 
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DISMISSAL,    DISCONTINTJANCE 
AND  NONSUIT,  could. 
Insanity    lumoodiii^s   of,   13-274 

liuiuisitioii    ol'    iusuuity,    13-492 
Insolvonoy   proi'ooilings,  13-676 

Of   i>oti"tii)H.    13-053 
Intorploa.ior  of,  14-100,  209,  212,  217 

Apjuvjl  from,  14-210 
Intorvontion,  of  complaint  in,  14-340, 
341 
By   intorvcnors,   14-332 
Intoxioatinji    liquors,    action    for    in- 
jury,  14-4S7 
Joint    tortfeasors,   of   action   against, 

16-54i 
Judge,  dismissal  bv  disqualified  judge, 

10-093 
Judgment,  of,  amending,  15-116,  117, 
125 
Appeal   from,   see   supra.   Appeals. 
Conclusiveness,    18-109 
As  merger  or  bar,  15-577 
As   res   judicata,   23-25 
Final,    14-771 
Consent  judgment,   14-921 
Highway  alteration,   11-131 
Opening,     vacating      and       setting 
aside  15-158^  187,  196,  238;  18- 
112 
Discontinuance,  as  affecting  right 

to  vacate,   15-205 
Injunction,  dismissal  of,  13-278 
Justice's  court,  in,  18-91 
Motion  for,  18-184 
Jurisdiction,    dismissal    for    want    of, 
13-271;  17-657 
"Where    case    properly    of    equitable 
cognizance,    21-16 
Jury,    right    to,    as   affected   by   non- 
'suit,  16-874,  888 
Challenge,    nonsuit    on     overruling, 

17-117 
Discharge     of,     not     a     discontin- 
uance, 17-628 
Excluding,  during  arguments  as  to, 

17-456 
Eenewal  of  demand  for,  after  dis- 
missal,   16-920 
Reswearing,   after,   17-435 
Waiver   of,   by    failure   to   proceed 
after  denial  of  non-suit,  16-934 
Justice's  court,  in,  18-69,  87,  168 

Entrj'  of,  on  docket,  18-155,  161 

Laches,   for,   18-438,   439;    21-202 

Landlord    and    tenant,     disposscssory 

proceedings,  8-593,   601,  608 

Kent,  action  for,  18-474 

Legal    remedy,    where    adequate,    18 

873 
Levy,   of,  where   execution    void.   16- 
124 


DISMISSAL,    DISCONTINUANCE 
AND  NONSUIT,  coiitd. 
Lihol   and   slander,   iS-ilHl 

Coats,    no    undertaking    for,    18-802 
Lis  pendens,  cancelling  on  dismissal, 

18-1003 
Mandamus,    to    coniiiel    dismissal,    19- 
218,  205 
Dismissal    of    alternalivo    writ,    19- 

200 
For   misjoinder,    19-256 
Of    peremptory    writ,    19-285 
To  review  rul'ings,  19-190,  202,  205 
Marriage,    of    suit    to    annul,    19-370, 

388 
Master   and    servant,   actions   for   in- 
juries to  servant,  19-519 
In  actions  for  injury  to  third  per- 
sons,  19-565 
Mechanic's  liens,  proceedings  to  can- 
cel, 19-610 
Miner's  liens,  proceedings  to  enforce, 

19-814 
Mining  claims,  proceedings  to   deter- 
mine,  19-787 
Judgment   of  non-suit,   19-796 
Moratorium,  as  ground  for  dismissal, 

19-859 
Motion,    dismissal    of,   20-36 

To  dismiss,  as  waiver  of  notice,  13- 

154 
Withdrawal   and   abandonment,  20- 
35 
New  trial,  for  failure  to  dismiss,  20- 

441 
Of  motion  for,  20-627 
Opening   statement,    non-suit   on,   20- 

808 
Order   for   see   supra,   Jiidgments. 
By   disqualified   judge,   16-693 
Collateral   attack   on,   15-398 
Parties,  defects  in,  13-271,  17-650,  see 
supra.   Appeals. 
Dismissal    as    to    some    defendants, 

18-106 
Misjoinder,   21-202 
Partition  suit  dismissal,  20-1040 
Partner,  dismissal  as  to,  21-60 
Partnership,      in      actions      by      and 

against,  21-68,  81 
Patents,    infringement    suits,    21-202, 
209 
Cancellation  suits,  21-225 
Interference  and  cancellation  suits, 
21-226 
Principal  and  surety,  actions  against, 

21-580 
Probate    proceeding,    of,    21-659;    26- 

180 
Process,     alias     process     imjlroperly 
dated,  21-762 


132 


INDEX 


DISMISSAL,    DISCONTimrANCE 
AND   NONSUIT,   contd. 
Process,   contd. 

Defective  service   of,  23-569 
For   defective    return,   23-109 
For  failure  to  endorse,  21-754 
For  belated,  21-698 
Prosecution,  for  want  of,  13-272,  676; 

14-855 
Quo  warranto,  of,  22-79 
Eeferee,    nonsuit    by,    22-543,    558 
Registration    of    tifle    under    Torrens 

Act,  24-853 
Release,  dismissal  on  account  of,  22- 

690 
Remand,  after,  19-323 

For  failure  to  cause,  19-305 
Nonsuit  after,  19-341 
Removal  of  cause,  after,  22-861,  864 
Replevin,  in,  22-935 
Res   judicata,    as    applied    to    parties 
non-suited,  23-64 
Matters    dismissed    not    concluded, 
23-49 
Revivor,   dismissal   on  failure  to   re- 
vive,   23-156,    179 
Sequestration,  effect  on,  23-497 
Severance,  upon   dismissal,  23-825 
Sheriffs,  and  constables,  of  actions  on 

official   bonds   of,   23-892,   914 
Specific    performance,    dismissal    of, 

23-1075 
Speedv   trial,  for  denial   of,  24-1019, 

1620 
State,    of   action    by,    24-74 
Statute  of  limitations,  as  ground  for, 
18-1044.  1080 
United    States,    suits    against,    18- 
1039 
Stipulations,  24-134 
Supplementary    proceedings,    of,    24- 

560 
Third   party   claims,   16-140,   145,   156 

Bond,   for   defects   in,    16-137 
Time  for  dismissal,  21-226 
Of  injunctions,   13-273 
Partnership  accounting,  21-41 
Patent    infringement,    21-209^ 
Transfer  pendente  lite,  for,  6-761 
Trespass,  as  to  some  defendants,  24- 

959 
Trespass  to  try  title,  in,  24-1002 
Vacation,  in,  16-613 
Injunction,   13-251 
Variance,   for,   25-691 

In   criminal   case,   25-616 
Of   pleading   from   process,   25-545 
Venue,  nonsuit   as  method  of  object 
ing  to.  25-907 
Whore  improper,  21-1001 
Where  several   plaintiffs,   21-81 


DISMISSAL,    DISCONTINTTANCE 
AND  NONSUIT,   contd. 
Will    contest,   nonsuit    on,    26-268 
Writ   of  error,  dismissal  of,  26-661 
DISORDERLY    CONDUCT  —   Consult 
analysis  of  this  article,  7-693.    See 
also  Criminal  Procedure. 
Jury,   right   to,   16-856 

Jurors,    disorderly   conduct    of,    17- 
287 
DISORDERLY     HOUSE— Consult     an- 
alysis   of    this   article,    7-698.      See 
Gaming;     Lewdness;     Prostitution. 
See   also   Criminal   Procedure. 
Charging  offense  of  by  name,  12-349 
Judgments  in  prosecutions  for  as  res 
judicata,    23-32 
Under  Bawdy  House  Act,  23-27 
Landlord's    dispossessory   proceeding, 

18-577 
Lewdness,  what  is,  18-877 
DISTRESS,  see  Landlord  and  Tenant; 
Replevin;  Taxation. 
Affidavits  for,  18-527 

Counter-affidavits,   18-529 
Animals   trespassing,   24-985 
Appraisement,    of    goods    distrained, 

18-532 
Bond,  18-527,  529 
Commons,  trespassing  animals,  18-636 

By  commoner,  18-636 
Corporation,   by,   18-525 
Ejectment,    as    waiver    of,    18-522 
Excessive,  remedies  for,  18-536,  537 
Execution,  on  goods  levied  on,  18-522 
Exempt  property,  on,  18-535,  536 
Fixtures,  upon,  *l8-677 
Forthcoming  bond,   see   Forthcoming 

Bonds. 
Ground  rents,  for,  18-691 
Grounds,   for  distress,   18-523 
Guardian,  by,   18-525 
Injunction,   against,   18-534 
Internal  revenue,  for,  14-132 
Irregularities  in,  remedies  for,  18-538 
Jurors,  liability  for  distress  as  affect- 
ing  qualifications,   17-355 
Landlord,  by,  16-130,  18-521,  551;  16- 
130 
Rent,  distress  for,  8-521 

As  res  judicata  of  title,  23  44 
Attachment,   as   affecting,   18-507 
Ejectment,  pleading  in,  18-566 
Exemptions,  16-120 
No  action  for,  pending  distress, 

18-874 
Tenancy    expired,    where,    18-523 
Tender  of  rent  after,  18-535 
Levy,  of  warrant,  18-530 
License,   penalty   for  failure   to   tak© 
out,  18-981 
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DISTRESS,   cotitd. 

Lion,    to   perfeot,    lS-540 

To  enforce,  18-1010 
M:oratoiinin,   as   preventing    distress, 

lO-SfiS 
Parties  to,  18-524 
Petition  for,  18-528 
Plaeo    of,    18-524 
Proceedings,   to    distrain,    18-526 
Receiver,  by.   18-525 
Sale  on,  lS-531 

Second    distress,    after    abandonment 
of  first,  lS-524 
Remedies    where    wrongful,    18-538 
Taxation,  to  collect  taxes,  24-673 
Time  to  make,  18-522 
Warrants  in,  18-529 

Mandamus    to    compel   issuance   of, 
19-153 
"Who   mav   distrain,   18-524 
"Wrongful,  remedies  for,   18-532,  538; 
24-985 
DTSTETBUTIOISr,    see    Decedents'    Es- 
tates. 
DISTRICT    ATTORNEY,   see   Prosecu- 
ting Attorney. 
DISTRICT    COURT,    see    Jurisdiction; 

United  States  Courts. 
DISTRICT  OF  COLUMBIA,  actions  by 
and  against,  25-231 
Appeal  and  error  from  courts  of,  25- 

378 
Crimes  in,  25-232 
Judicial  power,  25-232 
DISTRINGAS,  see  Process. 
DISTURBING      PEACE,     see    Affray; 
Breach  of  the  Peace;  Security  To 
Keep  the  Peace. 
DISTURBING  PUBLIC  ASSEMBLY— 
Consult  analysis  of  this  article,   7- 
713.     See  also  Criminal  Procedure. 
"Writ  of,  15-720 
DIVERSITY    OF    CITIZENSHIP,    see 
Removal  of  Causes;  United  States 
Courts. 
DIVORCE — Consult  analysis  of  this  ar- 
ticle, 7-728.    See  Marriage. 
Alimony,    attorney's    lien    on,    18-838 
Collateral  attack,  on  decree,  15-400 
Conclusiveness  of  award  of,   23-35 
Court  commissioners,  powers  as  to, 

16-704 
Creditors'  suits  to  enforce,  6-188 
Execution,  for,  notice  of,  15-780 
On    interlocutory    order    for,    15- 
727 
Exemption,  asserting  against,  16-38 
Failure  to  pav,  striking  out  answer 

for,   24-263 
Judge,    disqualification    of,    16-662 
Law  of  the  case,  as  to,  18-801 


DIVORCE,  contd. 
Aliiiiuiiy,  contd. 

Mandamus  to  compel  grant  of,  19- 

188 
Real    estate,    awarded    as    alimony, 
15-422 
Annulment  of  marriage,  compared,  19- 
370 
As  divorce  suits  within  statutes  as 

to   alimony,    19-391 
At  instance  of  divorced  spouse,  19- 

376 
Obtaining   divorce     in     annulment 
proceedings,    19-385 
Assistance,  writs  of,  3-144 
liigamy,  when  defense,  4-98 
Bill    of   particulars,   4-398 
Bill  to   impeach   decree,  4-476 
Chambers,  powers  of  court  at,  16-631 
Collateral  attack,  of  proceedings,  15- 

406 
Counterclaims,     in     divorce     proceed- 
ings, 23-646,  647 

Connected    with    subject    of    the 
action,  23-657 
In   dower  proceedings,  23-647 
Death   pending   appeal,   effect,  24-604 
Decree,  amending,   15-102 
Action  to  review,  15-359 
Collateral  attack,  15-406 
Direct   attack   of,   15-380 
Equitable   relief  from,   15-285 
Opening,  15-254 
Res  judicata  operation,  23-30,  35 

Strangers    not    concluded,    23-75 
Vacating,   15-160,   163,   198,   216 
Writ  of  review,  as  remedy  to  re- 
view decree,  23-144 
Default,  jurisdiction,  6-814 

Effect  on  alimony,  substituted  serv- 
ice,  6-823 
Discovery,    filing    interrogatories,    7- 

583 
Dismissal    vacating    order    of,    15-197 
Garnishment,   after,   10-406 

To  recover  alimony,  10-406 
Head  of  family,  divorce  as  affecting, 

16-95 
Homesteads,    disposition    of,    on,    11- 

454 
Husband  and  wife,  as  affecting  join- 
der of,  11-715 
Intervention   in,   by   attorney,   18-825 
Judge,  disqualified  as  former  counsel, 
16-665 
Succeeding  judge,  decree  by,  16-642 
Vacation,   powers   of   court   in,    16- 
631 
Jurisdiction,  presumptions   as  to,   15- 
432 
Residence,  requisites  as  to,  17-703 
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DIVORCE,  cofitd. 

Jury,  to  try  issue  of  adultery,  16-880 
Mandamus,'  in  aid  of  divorce  proceed- 
ings, 19-219 
To  compel  entry  of,  19-207 
Prisoner,  as  party  to  suit  for,  21-606 
Eemoval  to  federal  court,  22-777 
Ees  judicata,   orders  in   divorce   pro- 
ceedings, 23-22 
Separate    maintenance,      proceedings 

for,   11-853 
Stay    of    proceedings,    mandamus    to 

compel,  19-204 
Vacation,  powers  of  court  in,  16-631 
Writ  of  error  coram  nobis,  not  avail- 
able,  15-373 
DOCKETS    AND    CALENDAES,    6-48; 
24-1012.     See  Appearances;  Courts; 
Judgment      Records;      Judgments; 
Justices  of  the  Peace. 
Amendment    of    judgment,   based    on 

docket    entries,   15-144 
Appeals,   docketing,   18-271,  297 
Entry  on   docket,  as  affecting  ap- 
peal, 18-295 
Confessed    judgment,    docketing,    14- 

813 
Death    of   party,    suggestion   of,    15- 

767 
Docketing  cause  after  remand,  19-303 
Execution,  entry  of  order  for,  15-782 
Docketing  judgment,  necessity,  15- 

756,   762 
Eedemption  from,   copy  of  docket 
judgment   on,   16-228 
Infants,   juvenile   proceedings,   12-872 
Issue,  entry  of  joinder  in,   14-525 
Judge,    power    of    disqualified    judge 

as  to,  16-692 
Judgment,    entry    on   docket,   14-1041 
Confessed    judgment,    14-897,    18-86 
Justice's  judgment,  18-96 
Necessity  of  docketing,  15-756,  762 
Satisfaction  of  judgment,  entry  of, 

18-152,    551,    584 
Vacating,    for    mistake    on    docket, 
15-169 
Justices   of  the   peace,  facts  shown 
on   docket,   18-152 
Judgment,     docketing,     18-96 
In   higher   court,    18-127 
Mandamus  to  reinstate  cause,  19-200, 

207 
Mandate,  entering  on   docket,   19-310 
Docketing    aase   after   remand,    19- 
313 
Mistake,  in  docket,  vacating  for,  15- 

169 
Orders    as    to,    bv    disqualified    judge, 
16-692 


Presumptions,  iu   aid  of,   18-160 


DOCKETS  AND  CALENDARS,  contd. 
Remand,  docketing  case  aiter,  19-335 
Remittitur,    entering    on   docket,    19- 

310 
Transcript,   docket  entries  in,   18-276 
Transfer  of  causes,  see   Transfer  of 
Causes. 
Notice  of  transfer  on  calendar,  15- 
173 
Trial   calendar,   dismissal  for  failure 
to  enter  case  on,  21-670 
DOCITIMIENTS,  see  Discovery. 
DOMICILE,  see  Divorce;   Jurisdiction. 
Marriage,  as  affecting  annulment  of, 

19-374 
Partnership,      of,      as      determining 
venue,  21-48 

Venue  of  accounting  proceedings, 
21-24 
State  institution,  of,  enjoining  change 
of,  13-13 
DOWER,    see    Dower,    Proceedings    To 
Recover. 
Execution,  on   dower  interest,   15-873 
In  rem,  proceeding  to  recover  dower, 

21-677 
Jurisdiction  of  probate  courts,  21-646 
Landlord's  dispossessory  proceedings, 
against   tenant   in   dower,   18-575 
Legal  life  estate,  a,  18-623 
Proceedings   to    sell   land    free    from, 

nature   of,  15-433 
Quieting    title,    inchoate      dower      in 
plaintiff,   21-1007 
DOWER,      PROCEEDINGS      TO      RE- 
COVER— Consult    analysis    of    this 
article,  7-860 
•Assignment    of,    asserting    homestead 
right,   11-391 
Collateral   attack   on,   15-401 
On   judicial   sale,   16-723 
Attachment,  not  of  unassigned  inter- 
est, 3-307 
Equity  jurisdiction,  8-437 
Fraudulent  conveyances,  not  fixed  by 
judgment,    10-209 
DRAINS   AND   DRAINAGE,  see  Wat- 
ers and  Watercourses. 
DRUCiCISTS,    see   Health;    Intoxicat- 
ing Liquors. 
DRUOS,   see   Health. 
DRUNK AKI)f>,    sec    Incompetents;    In- 
toxicating Liquors;   Public  Drunk- 
enness. 
DRUNK  KNNKSS,     sen     Incompetents; 
Public  Drunkenness. 
Annulment    of    marriage,    as    ground 

for,    19-381 
As  ground   of  divorce,  7-767 
Instructions  as  to  bearing  of  intoxi- 
cation on  guilt,  19-708 
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PRUXKEXXESS,  cotitd. 

Jurors,  qualifu'iitions   of,  17-286 

As  excuse  from  jury  service,  17-31 
Process,    service   on    intoxicated    per- 
son, 23-515 
Servant,  of,  as  ground  for  discharge, 
19-435 
DUE  PROCESS  OF  LAW— Consult  an- 
alysis   ot"    this    article,    7-S93.      Sec 
Default;    Jurisdiction. 
ArriuL'nniont   and   plea,   necessary   to, 

2-SG4,  S75 
Attornev's    lien,    proceedings    to    en- 
force, 18-S36 
Court's   martial,   6f[09 
Denial    as    ground    of    federal    juris- 
diction, see  XTnited  States  Courts. 
Execution,  notice  of,   15-780 
Insane  persons,  liability  for  support, 

I3-5G7n 
Judge,  opinion  as  to  guilt  of  accused, 

16-673 
Jury   trial,  as  requiring,  16-854 
Meaning  of,  12-76 
Parties,   jurisdiction   of,   17-650 
Personal    service    of    process,    neces- 
sity, 23-509 
Preliminary   examination,  21-497 
Process,  service  of,  17-678 
Public    nuisance,    enjoining,    12-20 
Ees  judicata,  application  of  doctrine 

to  strangers,  23-76 
Striking   answer   a   violation    of,    24- 

264 
Under  federal   constitution,   12-76 
Under    state    constitutions,    12-77 
DULY,  a  legal  conclusion,  5-212 
DUPLICITY — Consult   analysis   of   this 
arti^■le,  7-931.     See  Indictment  and 
Information;    Joinder   of  Actions; 
Several  Counts. 
Abatement,    plea    of,    1-39 

Duplicity  in,   1-50 
Abortion,  indictment  for,   1-99 
Account   stated,   several  pleas  to,    1- 

251 
Adulteration,    indictment   for,    1-584 
Adultery,    indictment,    1-603 
Adverse   possession,   defenses,    1-631 
AflBdavit,  in,   for   contempt,   13-301 
Animals,  injury  by  infection,  1-961 
For  injuries  to,  1-972 
Indictment  for  shipping  infected,  1- 
963 
Driving   from   range,   1-976 
Answers,  inconsistent  defenses,  2-26; 
5-243 
In  equity,  different  defenses,  4-169 
Arrest  of  judgment  for,  2-1019 
Arzon,  3-5 


DUPLICITY,  coutd. 

As    gro1in<l    for    quashing   indictment 

or   information,   12-629 
Assault      and     battery,    several    de- 
fenses, 2i-44 
Ihcai'h    of   the   peace,  indictment,  4- 

562 
Burglary,   several   counts,   4-604 
Case,   the   action    on    the,   4-657 
Civil    rights,    indictment,    5-130 
Common   carriers,   actions   for   injury 

to    passengers,    21-136 
Continuando,   as   effecting,   12-504 
Crueltv  to  animals,  in  counts,  6-315 

12-505 
Declaration,    causes    of   action    separ- 
ately  stated,   6-702,   706 
Defined,   12-500 

Demurrer,  commingling,  causes  or  de- 
fenses, 6-904 
Indictment  or  information,  for  du- 
plicity in,  12-651 
Reached  by,  where,  6-906 
General,  6-926 
Special,    6-935 
Replication,   to,   18-1072 
Denials,    general    and    specific,    7-103 
Disorderly  house,  in  indictment,  7-705 
Disturbing   public    assembly,    7-717 
Ejectment,    plea    and    disclaimer,    7- 

1039 
Elkins  Act,  in  indictment  under,  14- 

281 
Embezzlement,   in  charging,   12-505 
Errors,  assignment  of,  pleas  to,  8-658 
Escape,   in   charging,   21-603 
Factors   and  brokers,   in   declaration, 

8-877 
False    personation,   in   indictment,    8- 

974 
Forcible   entry  and  detainer,  8-1118 
Forgery,    8-1177 
Fraudulent    conveyances,    alternative 

allegations,   10-157 
Gaming,    indictments,    10-336;    12-505 
Several  .different   ways,   1-338,  343, 
347,  355 
Ifealth,  in  indictment,  10-992 
Highways,    indictment    against    high- 
•way  officers,   11-144 
Indictment  for  failure  to  repair,  11- 

117 
Indictment  for  violating  road  laws, 
11-258 
Homicide,    indictment    for,    11-629 
Indictment  and   information,  in,  gen- 
erally,   12  400.      See    Indictment 
and  Information. 
Remedy    for,    12-029,    651 
Indictment,  espionage  act,  under,  26- 
19 
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DUPLICITY,  contd. 

Inducement,    in,    12-511 
Intoxicating    liquors,    indictment    for 
violating  liquor  la'ws,  14-437 
Indians,  indictment   for   selling  to, 

12-52 
Nuisance,   charging  liquor,   14-453 
Sale  of  liquor,  in  charging,   14-409 
Landlord's    lien,    indictment    for   im- 
pairing, 18-548 
Libel  and  slander,  in  alleging,  18-896 
Criminal  libel,  in   charging,   18-966 
Master  and  servant,  in  complaint  for 

injury  to  servant,  19-471,  508 
Negligence,    in    charging,    to    passen- 
ger, 21-136 
Plea  in  criminal  case,  2-SS3,  893;   4- 

511 
Rejoinder,   in,   22-687 
Eeplication,   in,   4-508;    22-965 

Limitations,  as  to  matters  in  avoid- 
ance of,  18-1070 
Sequestration,  in  application  for,  23- 

495 
Surplusage   as   affecting,  12-510 
Verdict,  cured  by,  12-701 
DURESS — Consult   analysis  of  this  ar- 
ticle, 7-949.    See  Fraud  and  Deceit; 
Extortion;     Threats;     Undue     In- 
fluence. 
Assumpsit,    for   benefit    received    by, 

3-200 
Conclusion  of  law,  5-214 
Deed,  rescission  for,  18-700 
Defense  of,  must  be  pleaded,  11-1027 
In  contract,  question  of  fact,  11-1056 
Instructing  as  to,  11-1067 
Judgment,   vacating  for,   14-846 

Satisfaction    of,    vacating,    16-590 
Marriage,  as  ground  for  annulment, 
19-373 
Pleading,  19-383 
Preliminary  examination,  waiver,   of, 

21-500 
Principal   and   surety,   as   defense  in 

actions  against,  21-582 
Rescission  for,  19-765 

Pleading  as   ground   for,   22-1004 
Specific    performance,    duress    as    af- 
fecting,  23-1012 
Taxes,   in    collection    of,   14-141 
DUTY,  averment  of,   20-305 
DWELLING    ITOrSE,    entry    to    servo 

process,   23-517 
EASEMENTS — Consult  analysis  of  fliis 
vT\\c]o,  7-954.  See  Private  and  Toll 
Road  3. 
Adjoining   landowners,     lateral     sup- 
port, prescription,   1-318 
Light  and  air,  1-327 


EASEMENTS,  contd. 

Case,    remedy    for    injuries    and    ob- 
structions, 4-636,  640 
Allegations  of  title,  4-646 
Description,  4-644 
Deeds,    restrictions    in,    as    negative 

easements,  18-711 
Ejectment,   7-987,  988 
For  cemetery  lot,  7-989 
For  land  subject  to,  7-989,  992 
Execution   on,   15-850 
Injunction,    to    prevent    interference 

with,  revivor  of,  23-163 
Judicial  sales,  setting  out  easements 

in   notice,   16-740 
Justice's    court,    actions   in    concern- 
ing,   17-958 
Quieting  title   to,  21-995 
Railroad     in     street,     remedies       of 

abutting  owner,  22-124 
Railroad   right   of   way,  remedies  for 
breach  of  agreement,  22-117,  120 
Trespass,   justifying   under,   24-951 
ECCLESIASTICAL       COUKTS,       see 

Courts;  Marriage. 
EDUCATION,   see  Schools  and  School 

Districts. 
EJECTMENT — Consult  analysis  of  this 
article,  7-973.  See  Adverse  Pos- 
session; Dower;  Forcible  Entry 
and  Detainer;  Real  and  Mixed  Ac- 
tions; Title;  Trespass  To  Try  TiUe; 
Writ  of  Entry. 
Amendments  as  new  cause  of  action, 

20-364 
Another    action    pending,    1-999 
Answer   in,    claiming   homestead,   11- 

391 
Between  husband  and  wife,  11-708 
Boundaries,  as  to,  18-651,  658,  659 

General  issue  in,  18-658 
Champerty,  not  pleaded  by  plaintiff, 

4-971 
Collateral  attack,  of  proceedings,  15- 

400 
Collateral  proceedings,  as,  15-389;  18- 

633 
Commissioner's  proceeding,  not  a  sub- 
stitute for,  18-668 
Commons,    for,    18-637 
Condition    subsequent,   on   breach   of, 

18-704 
Consolidation   of  actions,  5-269 
Corporations,    5-572 
Counterclaim,   in   suit   to   quiet   title, 

16-R93 
Cross-bill    for,    ripht   to   jury,    16-885 
Cross-demands,    right    to    assert,    23' 
617 
Connected  with  subject  of  the  ac- 
tion, 23-053 
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EJECTRTENT.   coiitd. 
Cross-dcnuuuls,  coittd. 

Counterclaims,    23-G43 
Curtesy,   to   recover,   6-324 
Dedication,   to   cnforcx;    lS-686 
Default,   admissions   Tty,    14-886 
Distress,  as  waiver  of,  18-522 
Dower,  after  assignment.  7-S90 
Easements,  not  for,  7-957 

Incidental    recovery    with    laud,    7- 
958 
Election,  to   confirm   title  in   defend- 
ant,  18-626 
Eminent    domain,   possession    without 

cofidemnation,   8-359 
Equitable   defenses,   24-380,   381 
Neoessitv  of  asking  affirmative  re- 
lief,' 24-381 
Exchange  of  realty,  to  recover  prop- 
erty,   18-694 
Execution,   by  purchaser,  15-414;    16- 

219 
Fixtures,  disposition  of,  1S-G78 
Fraudulent  conveyances,  by  purchaser 

at  execution  sale,  10-97 
General    issue    in,    18-1055 

Boundaries,   18-658 
Ground   rents,   upon    default' in    pay- 
ment, 18-691 
Guardian  and  ward,  b.y  whom  main- 
tained, 10-863 
Homestead,  ejectment  for,  11-376,  383, 
391,  416 
Parties,  11-340 
Pleading  in*  11-419 
Improvements,  asserting  in,   18-682 
Indian   allottee,  by,   11-45,  46 
Injunction,  against,  21-32 

Ejectment   from   homestead,   11-3S1 
Joinder   with   ejectment,   13-98 
Insane  person,  for  landg  of,  13-586 
Intervention,   by   owner,  14-304 
Joint  tenants,  by,  14-742 

Between    joint    tenant,    14-739' 
Judgment,   as   res  judicata   in   eject- 
■      ment,   23-16 
Ejectment  against  one  spouse  as 

concluding  the   other,   23-79 
Ejectment   against   tenant   2,3-77 
Strangers  not  concluded,  23-7? 
Bv  confession,  on  warrant  in  lease, 

18-626 
Ejectment  by  life  tenant,  18-568 
Ees    judicata    operation,    23-35,    '9 
Judicial    sales,   by   |;urchaser    at,    16- 

827 
Jury,    right    to,    16-889 

Jurors,    qualification,    16-384 
Oath  to,  17-430 
Justice's  ejectment,  for  leased  prem- 
ises, 18-570 


EJECTMENT,   coiitd. 

Leased    premises,   for,  18-467,  568 
By  and  against  whom,  18-565 
Pleading,   18-565 

Rent,   recovery   of   pending,    18-474 
Summary      dispos.scssory      proceed- 
ings,   not    abated    by    pending 
ejectment,   18-599 
Tenant,  bv,  18-460 
Life  tenant,'  by,  18-623 
Mesne  profits,  general  treatment,  19- 
773 
Necessity    of    prior    ejectment,    19- 
775 
Mining  claim,  to  recover,  19-797 

To   determine,   19-786 
Moratorium    as    affecting,    19-860 
Multiplicity  of  suits,  enjoining,  20-SO 
Municipal   corporations,   by,   20-91 
Partner,    by,   injunction    against,    21- 

32 
Party  walls,  in  respect  to,  21-112 
Pewiiolder,    by,    22-711 
Proprietors,  by,  of  common  lands,  18- 

638 
Public  lands,  for,  by  state,  21-891 
Purchaser,  by,  at  execution  sale,  15- 
882 
At  judicial  sale,  16-827 
Quieting  title,  where  ejectment  avail- 
able, 21-1004,   1006 
Eailroads,  of,  22-115,  121 
Receivers  in,  to  secure  mesne  profits, 

19-780 
Remaindermen,  by,   18-628,   632 
Reversioners,  by,  18-628,  632 
Second  trial,  20-413 
Specific     performance,    ejectment     to 

obtain,   23-1084 
Subject  of  action,  what  is,  23-649 
Subrogation,    enforcement    in,    24-283 
Survival  of  action,  24-623 
Tax  sale,  by  purchaser  at,  24-705 
Tax  title,  to   determine  validity,  24- 

706 
Telegraphs  and  telephones,  to  secure 

removal   of,  24-718 
Tenant,  by,   against   landlord,   18-460 
Tenants   in    common,   action    against, 
24-757 
Against  third  /person,  24-754 
Between,    24-749 
Title,  pleading  of,  24-828 
Trespass  to  try  title  compared  with, 

24-995 
United   States,  by,  for  Indian  lands, 

12-46 
Vendor,  action  by,  25-785 
Vonne.    subject    of    action,    25-870 
"Wife's  real  property,  for,  parties,  11- 
725 
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ELECTION,  BETWEElSr  COrNTS  OR 
OFFENSES,    see    Indictment    and 
Information;  Several  Counts. 
Abortion,  1-113 
As  abandonment  of  other  counts,  12- 

687 
Between  causes  of  action  or  defenses, 
see    Motions;    Pleading;    Several 
Counts. 
Defenses,  2-26 

Discretion   of   court  as   to,   12-671 
Incest,   of   counts   in   indictment   for, 

11-298 
Indictments,  between,  12-670 

Between  counts  in   indictment,   12- 

659,  671,  686 
Between    indictment    and    informa- 
tion, 12-670 
Informations,   between,   12-671 
Injunction   and    damages,    13-104 
Instructions,    equivalent   to,    12-686 
Larceny   and   receiving   stolen   goods, 

22-447 
Liquor  laws,  prosecutions  under,   14- 

435 
Misjoinder,  cured  by,  12-687 
Motion  to  compel,  time  for,  12-685 
Nolle  prosequi,  as  equivalent  to  elec- 
tion, 12-687 
Principal    and    accessory,    1-150 
Rape,  in  prosecution  for,  22-304 
Several  counts,  election  between,  23- 

819 
Sufficiency  of,  12-686 
Time  for,  indictment,  12-686 
Verdict  of  not  guilty,  as  equivalent 
to,   12-687 
ELECTION  OF  REMEDIES,  see  Choice 

and  Election  of  Remedies. 
ELECTIONS — Consult  analysis  of  this 
article,  8-1 
Alienage,  raised  in  actions,  1-813 
Appeals,   2-185 

Stay,  24-488,  492 
Ballots,  duties  as  to  enforceable  by 

mandamus,  19-227 
Calling  elections,  mandamus  to  com- 
pel,  19  J24 
Canvassing  of  votes,  enjoining,  13-61 
Chambers,  contest  of,  at,  16-632 
Oonteat,   receivership  in,   22-326 

Time    for    notice    of,    computation, 
24-797,  807 
Conviction  of  crime,  as  evidence  bear- 
ing   on    elector's    qualifications, 
23-32 
Corporate,    remedies   relating   to,    24- 

196 
Eqnitv  jnrisdietion.  8-409 
Initiative    and     rePcrendnm,    manda- 
mus to  compel,  19-225 


ELECTION'S,   cotttd. 

Injunction,  against,  13-16 

Canvassing  of  votes,  enjoining,  13- 
61 
Intoxicating  liquor,  charging  sale  of, 

14-413 
Judge,   disqualifying  interest   of,   16- 
671 
Candidacy,    as    affecting    qualifica- 
tions,  16-651 
Chambers,  powers  at,  16-632 
Jurisdiction    as   effected    by    federal 

right,  25-445 
Jurors,    necessity    of    being    electors, 
17-121,   142,  283,  293 
Election   officers,    selection   bv,   16- 

956 
Political  belief  as  disqualifying,  17- 
287 
Local   option,   interest   of  judge,   16- 

672 
Mandamus,   in   election    cases,   19-220 
In  respect  to  return  of  writ,  19-287 
Parties  to,  19-250 
To  compiel  election,  19-284 
To   compel   publication   of   election 

results,  19-183 
To    determine   legality   of   election, 

19-279 
To   prevent   proceedings,   19-166 
Nominations,    mandamus    in    respect 

to,  19-226 
Notice  of,  remedy  to  compel,   19-224 
Officers    of,    remedv    to    enforce    ap- 
pointment of,  19-227 
Primary,  mandamus  in  respect  to,  19- 

225 
Privilege,  from  arrest,  21-621 
Process,    privilege    of    electors    from 

service  of,  21-635 
Prohibition,   against   election   boards, 

21-812 
Quo  warranto,  as  a  method  of  ques- 
tioning   title    to    office,    see    Quo 
Warranto. 
Statutory  remedy  as  excluding,  22- 
20 
Registration,  as  determining  who  are 
voters,  17-294 
Mandamus  to   compel,  19-224 
Service    of    process    on    election    day, 
see   Service  of  Process  and  Pa^ 
pers. 

ELECTRICITY — Consult  nnnlvsis  nf 
this  nrliflo,  8-166.  Soe  Neplipcnce; 
Public  Service  Corporations;  Street 
Railroads;  Telegraphs  and  Tele- 
phones. 
ELECIT,  WRIT  OF,  15-719 
ELEVATED  RAILROADS,  seo  Street 
Bailroads. 
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ELEVATOT?,    soo   Negligence;    Passen- 
gers. 

ELISOKS,  functions  of,  23-838 
ELKTN'S  ACT,  prosecutions  uiulor,  1 1 

27£) 
F.:\rAXCTPATIOX,    see   Infants. 
EMBEZZLEMENT— Consult       analysis 
of    this    artii'lo.    S-198.      See    also 
Criminal    Procedure. 
Attachment,  as  grounds  for,  3-366 
Bailee,  bv,  alleging  name   of  bailor, 

18-762 
Banks  -and    banking,    indictment,    4- 

39,   42 
Continuando,    charging   under    a,    12- 

605 
Joinder,  with  larceny,  12-534 

With  false  pretenses,  20-739 
Jurors,   disqualifying  interest,   17-337 
Justice  of  the  peace,  by,  indictment 

for,  18-395 
Larceny,  distinguished,  18-726 
Libel    "and    slander,      for      imputing, 

crime  of,  18-903,  949 
•Kepugnancy,  in  charging,  12-339 
Sheriffs  and  constables,  by,  23-920 
Variance,  as  to  amount  embezzled,  25- 
595 
•As  to  capacity  in  which  funds  re- 
ceived, 25-560 
As  to  character  of  trust,  25-610 
As  to  time,  25-576 
In   proof   of   ownership,  25-604 
Venue,    property    transported,    25-931 
EMBRACERY — ^Consult      analysis      of 
this    article,    8-252.      See    Bribery; 
Obstructing     Justice.        See     also 
Criminal  Procedure. 
EMINENT  DOMAIN — Consult  analysis 
of  this  article,  8-256 
Abatement    of   proceedings,   24-624 
Appeals,  2-184 

Chambers,    jurisdiction     at,    in     con- 
demnation proceedings,  16-632 
Collateral  attack,  of  proceedings,  15- 

410;   15-387 
Condemnation    proceedings,   necessity 
for  13-82 
Court    commissioners,    proceedings 

before,    16-705 
Guardian    ad    litem    necessary,    10- 

715 
Internal      revenue,      of      property 

seized,  14-148 
Judge,    disqualification    of,    16-655 
Judgment,    amendment,    15-105 
Persons  concluded,  23-66 
Satisfaction   of,  19-128 


EMINENT  DOMAIN,  coutd. 

Condemnation   proceedings,   cotltd. 
Jury,  riglit  to,  1 6-902 

Challenges,    for    cause,    17-114 
Pcreniptories,    17-203,    207,   235 
Service    in    prior    proceedings, 
17-3J.9 
Examination    of   jurors,    17-183 
Jury  room,  taking  papers  to,  17- 

558 
Misconduct  of,  objections  to,  17- 

524 
Waiver  of  jury,  16-926 
New  trial,  20-399 
Opei)ing  and  closing,  20-802 
Remainders,  injury  to,  by  condem- 
nation, 18-629 
Removal    to    federal    court,    22-751, 

756,   775,  782 
Revivor,  in  whose  name,  23-159 
Transfer   from    law   to    equity,   24- 

898 
Vacation,  power  of  court  in,  16-632 
Value,  estimation  of,  17-551 
Railroad   crossings,   22-126,   132,   136 

Private    crossings,    22-140 
Res  judicata,  decisions  in   condemna- 
tion proceedings,  23-35 
Suit  against  state,  24-60 
Water  rights,  condemnation,  26-127 
EMPLOYERS'  LIABILITY  ACTS,  see 
Master    and    Servant;    Workmen's 
Compensation  Act. 
Federal      Employers     Liability     Act, 

necessity   for   pleading,   6-407 
Scope  and  effect  of,  19-458 
ENDORSEMENT,  sec  Indorsement. 
ENTICING,  see  Abduction;  Alienating 
Affections;    Master    and    Servant; 
Parent  and  Child. 
ENTIRETIES,  see  Husband  and  Wife. 

See  also  Estates. 
ENTRY  OF  HOMESTEADS,  see  Home- 
steads  and  Exemptions;    Title. 
ENTEY    OF    JUDGMENT,    see    Judg- 
ments. 
ENTRY,  WRIT   OF,   see  Writ   of  En- 
try. 
EQUITABLE   ACTIONS,   24-366 
EQUITABLE      DEFENSE,      enjoining 
action  at  law  because  of,  24-407 
In  action  at  law,  24-368,  379 
EQUITY,  see  Equity  Jurisdiction  and 

Procedure. 
EQUITY  JURISDICTION  AND  PRO- 
CEDURE—-Consult  analysis  of  tliis 
article,  8-371.  See  Account  and  Ac- 
counting; Annuities,  Assignment 
for  the  Benefit  of  Creditors;  As- 
signments; Assistance,  Writs  of; 
Bills  and  Answers;  Bills  of  Review; 
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EQUITY  JCmiSDlCnON  AND  PEO-" 
CEDURE,    contd. 

Bills  To  Enforce  Decrees;  Bills  To 
Impeach   Judgments   and   Decrees 
Choice  and  Election  of  Remedies 
Composition   With   Creditors;    Con 
solidation    of    Actions;     Contribu 
tion;    Creditors'    Suits;    Cross-Bill 
Decedents'    Estates;    Decrees;    De- 
positions;   Disclaimer;    Discovery 
Dismissal,  Discontinuance  and  Non 
suit;   Dower;   Duplicity;   Estoppel 
Executors  and  Administrators;  Ex 
hibits;     Fraudulent     Conveyances 
Hearing;   Husband  and  Wife;    In 
fants;  Injunctions;  Insane  Persons 
Interpleader;    Issues    in    Pleading 
and  Practice;   Judgments  and  De- 
crees,   Enforcement     of;     Judicial 
Sales;  Jurisdiction;   Laches;  Legal 
Remedy;  Liens;  Limitation  of  Ac- 
tions;  Lost  Instruments;   Marshal- 
ing    Assets;      Maxims;     Mistake; 
Mortgages;  Motions;   Multifarious- 
ness;    Multiplicity    of    Suits;    Ne 
Exeat;    New   Trial;    Notice;   Nuis- 
ance;   Objections   and   Exceptions; 
Orders;  Parties;  Partition;  Partner- 
ship;   Penalties,     Forfeitures     and 
Fines    (relief    against);    Petitions; 
Pleas    in    Equity;    Principal    and 
Surety;      Process;      Quia      Timet; 
Quieting   Title;    Receivers;    Refor- 
mation; Rehearing;  Replication  and 
Reply;     Rescission    and    Cancella- 
tion;  Revivor;   Sequestration;   Ser- 
vice of  Process  and  Papers;    Spe- 
cific   Performance;     Striking    Out 
and  Withdrawal;  Subpoena;  Subro- 
gation;     Supplemental      Pleading; 
Surplusage  and  Scandal;   Time  To 
Plead;   Trusts  and  Trustees;  Vari- 
ance and  Failure  of  Proof;  Venue; 
Verification;     Waiver;     Waste; 
WUls. 

Acooiintinpf,    see    Account    and    Ac- 
counting. 

Aderjuaey  of  Ic^al  remedy,  see  infra, 
Legal    remedy. 

Admiralty,  in,   1-375,  407,  421 

Admitting  truth   of  answer,   11-15 

Affidavit  of  merits,  1-G58 

Agricultural    liens,    suits    to    protect, 
18-043 

Allowance  in   lien   of   homestead,  hill 
to  secure,   11-301 

Amendment     of     bill,     to     bring     in 
parties,   11-18 

Amount,   as   teat    of  jurisdiction,    17- 
835;  21-20 


EQUITY  JURISDICTION  AND  PRO- 
CEDURE,  contd. 
Ancillary,  over  decedent's  estates,  21- 

655 
Another  action  pending,  1-1000 

Law  action  not  pleaded,   1-1000 
Answer,  as  evidence,  12-904 
Appeals,  2-291 

Evidence   is  part   of  record,  2-351 
Trial  de  novo,  2-435 
Appearance,  special,  2-507 
Appraisers,    to    appoint,    21-657 

Of   homestead,   11-357 
Arbitration,    relief    from    award,    2- 
621 
Specific   performance  of  award,  2- 
658,  661 
Arrest  of  judgment,  not  for  trial  of 

common  law  action,   2-999 
Assessment,  to  compel,  insurance,  14- 

12 
Assignments,  remedy  at  law,  3-95 

Parties,  3-115,  118 
Associations,  parties,  3-160 
Attachment,  of  equitable  interest,  3- 
287 
Only  by  express  statute,  3-347 
Rent,    for,    18-514 
Under  code,  3-348 
Attorneys,   enforcing   lien   of,    18-821 
Client's    funds,    protecting,    18-854 
Auxiliary    remedies,    common   injunc- 
tion,   12-1006 
Bill  and  answer,  hearing,  on,  11-3,  7 
Bill   and  cross-bill,  hearing  on,  11-20 
Bills  of  exceptions,  4-298 
Bills  of  particulars,  in  use,  4-377 
Bills  of  review,  4-413 
Bills  to  enforce  decrees,  4-460 
Bills  to  impeach  judgments  and   de- 
crees, 4-473,  491 
Bonds,  power  of  equity  to  require,  13- 

160 
Boundaries,   to   establish,   18-651,   652 
Burnt   records,  establishing  title  un- 
der, 24-842 
Cancellation,  22-980 
Case   or   question   certified,   R.  I.,  4- 

748 
Cause   of  action,   same  person  plain- 

iff  and  defendant,  4-830 
Certainty   in    pleading,   not   so   strict 

as   in   law,   4-858 
Certiorari,  not  review  equity  proceed- 
ings, 4-926 
Cloud  on  title,  to  remove,  21-999 
Collateral   attack,   on   decrees  of,  15- 

392 
Commission,    rehirn    of,   as   affecting 
the  hearing,  11-15 
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EQUITY   .nmiSDICTION   AND   TRO- 
CEDURE,   ,<)»(/,/. 
Coiuiiiou   carrier,  suits  by,  21-1 IC 
Comiiiunitv  proportv,  suits  rospoctiii^, 

11-841 
Composition    with    creditors,    settinjj; 
asiile    frauiluleut    prel'ercuces,    ;"> 
1S7 
Consoliilation    of    actions,    power    of 
court,  5-252;  11-14 
In   conoral,  -5-2(17,   269 
Not  law  and   equity,  5-266 
Contempt,    jurisdiction    of,    violating 

injunction,   13-2S8 
Continuance,    11-lG,   17 
Amendment  of  bill  as  affecting,  11- 

17 
For   additional   proof,   11-18 
To  bring  in  parties,  11-18 
To  protect  infant,  11-1& 
Contribution,  concurrent  jurisdiction, 

5-498 
Converting   property,    bequeathed    to 

infants,  12-809 
Corporations,    may     have     equitable 
remedies,    5-563 
Pleading  incorporation,  5-461 
Service  of  process,  5-617 
Costs,  criminal  cases,  relief  from,  5- 
768 
Against  infants,  12-799 
Discretion     of    court,    5-910,     914; 

21-211 
Informations   in   civil   suits,   12-710 
Offer  of  judgment,  5-853 
Patent    infringement    suits,    21-211 
Rule  in  awarding,  5-808,  813 
Counterclaim,     based     on      equitable 

demands,    23-630 
Courts,  equal  division,  dismissal  with- 
out- prejudice,   6-82 
Creditor?'  suits,  6-168,  249,  see  Cred- 
itors' Suits. 
Cross-bills,  6-261,  294 

Hearing  on  bill  and  cross-bill,  11- 

11 
May  supply  jurisdiction  to  do  com- 
plete justice,  6-269 
Verification  of,  to  procure  stay,  11- 
21 
Custody  of  i-nfants,  12-861 
Decedent's  estates,  over,  21-651 
Accounting   for    assets,    6-595 
Opening  accounts,   6-612 
Setting  aside   sales,   6-573 
Deeds,  resrission,  see  Bescission  and 
Cancellation. 
Conditions  subsequent,  enforcement 

of,  18-706 
EestrictionSj   enforcement,   18-711 


EQUITY    JURISDICTION"   AND  PRO- 
CEDURE,  ,oiiU{. 
Doiiiuncr-,   |iiirpose,   6-849 

iS'oiijoiiuUT  of  j)arties,  6-898 
Objections   reached   by   general,   6- 

927;  13-110 
Specific   statements,   where,   6-884 
To   answer,   not   proper,   11-8 
Where  incorporated  in  the  answer, 

11-22 
With  plea  or  answer,  6-866 
Denials,  no  admission  by  failure,  7- 

113 
Deposit  in  court  may  be  ordered,  7- 
140 
Eemedies  as  to,  7-1G8 
Depositions,  inherent  power,  7-187 
Publisliing,  7-380 
Time   for   taking,   7-209,  218 
Witnesses  how  examined,   7-303 
Discovery,  7-507,  542.    See  Discovery. 
Discretion    of   court,   as    to    order    of 

Iv  fnng  causes,  11-16 
Dismissal  of  bill,  for  want  of  parties, 

11-18 
Distinction  between   law  and  equity 

actions,   6-666 
Divorce,   conferred   by   statute,   7-738 
Proce'dure    to    enforce    alimony,    7- 
839 
Docket  order,  for  hearing,  11-16 
Dower,    7-866,   872 

Issues   to   jury,   7-879 
Duplicity,    plea    only   affected,   7-932 
Easements,  7-935 
Elections,  jurisdiction  of  contests,  8- 

16,  19 
Elkins    Act,    suits    respecting,    14-281 
Emancipation,   powers  over,   12-805 
Eminent  domain,  relief   when,  8-361, 

366 
Enjoining  actions,  24-395 
Equitable    character    of   action,    how 

determined,   24-367 
Equitable  relief  in  legal  proceedings, 

24-368,    378 
Equity  reserved,  hearing  on,  11-11 
Error,   assignment   of,   8-558 
Exceptions   to   answer,   11-8 
Execution  sales,  remedy  of  purchaser, 
16-220 
Bidder,   relief  to,   16-192 
Redemption  from,  10-231 
Refund    of   proceeds,   16-204 
Setting  aside,  16-205 
Executors  and  administrators  aa  part- 
ies,   8-735 
Exhibits,   part   of  pleading,   8-814 
Exoneration,  as  remedy  of  surety,  21- 
590 
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EQUITT   JimiSDICTION   AND   PRO- 
CEDURE, contd. 
Forfeitures,   for   breach    of  condition 
subsequent,   18-704 
Eelief  from,   18-707 
Forthcoming  bonds,   relief   from  for- 
feiture, 10-19 
Enforcement  in  equity,  10-23 
Surety  may  protect  property,  10-31 
Fraud  and  deceit,  relief  in  equity,  10- 
45.   46.      See   Fraud   and   Deceit. 
Partnership    accounting,    21-36 
Fraudulent    conveyances,    remedy   by 
cancellation,    10-92 
Exhausting   legal   remedies,    10-122 
Jurisdiction,  federal  and  state,  10- 
148 
Garnishment,  equitable,  10-377 
Equitable  debts,  10-J96 
Equitable  set-off  by  garnishee,  10- 

525 
Masters   in   chancery,  not   subject, 
10-454 
Grounds   of  jurisdiction,   8-387 
Complexity    of   issues,    18-656 
Equitable  titles  involved,  18-655 
Fraud,  18-655 
Insolvency,  23-607 
Mistake,  18-655 
Multiplicity  of  suits,  18-655 
Patent   infringement,   21-184 
Guardian  and  ward,  jurisdiction,  10- 
779,   784 
Action  on  bond,  10-879 
Insane    person,    suit    by    guardian, 

13^86 
Of  accounting,  10-823 
To  remove  guardian,  10-809 
Parties  to  accounting,  10-836 
Habeas  corpus,  issuance  by  judge  at 

chambers,   16-629 
Health,  statutory,  to  enforce  orders, 

10-986 
Hearing,   see  Hearing. 
Heirs,   determining.',   11-916,   823 
Highways,   removing     encroachments 
on,   11-167 
Suit  to  vacate,  11-56 
Homesteads,  allotment,  as  incidental 
relief,  11-353 
Bill  for.  n-351,  391 
Jurisdiction  to  allot,  11-388 
Vacating,   11-334 
Appointing    appraisers,    11-357 
Bill    bv    grantee    or   mortgagee   of, 

11-375 
Protection  of,  11-409 
Relief    against    destruction    of,    11 

334 
Sale    of,    11-370 


EQUITY    JURISDICTION   AND  PRO- 
CEDURE,  contd. 
Husband  and  wife,  suits  between,  11- 
704,   711 
"Wife's     separate     property,     suits 
concerning,    11-724,    824 
Impertinence,     see     Surplusage     and 

Scandal. 
Improvements,   recovery  for,   18-681 
Incidental    jurisdiction,    21-576 
Indemnity     bonds,     enforcement     in 

equity,  23-857 
Infants,  equitable  estate,  sale  of,  12- 
810 
Reviewing  judgments   against,    12- 

781 
Sale   of  property,   12-g07,  861 
Statutory    powers    over,    12-811 
Informations  in  chancery,  12-704 
Jurisdiction,   12-706 
Scope  of  remedy,   12-706 
Where  adequate  remedy    ,t  law,  12- 
709 
Injunctions,  an  equitable  remedy,  12- 
1009 
Power  to  grant,  12-999 
To  protect  mining'  claims  and  prop- 
erty,  19-804 
To    protect    settlement    rights,    11- 
820 
Insane  persons,  election  for,  13-566 
Insanitv,  investigating  issue  of,  13- 

610 
Jurisdiction  over,  13-435 
Suits,  against,   13-594 
By  guardian,   13-586 
Inspection   of   mine,  to   order,  19-816 
Instructions,    13-711;    14-535 
Insurance,  actions  on  policy  of,  14-11 
Remedies  for  failure  to  issue,  14-14 
Interest,  prayer  for,  necessity,  14-122 
Internal   revenue,  enforcing  lien  for, 

14-132 
Interpleader,   14-156,   159 
Intervention,   in    equity,   14-309 

Equitable  in  nature,  14-288 
Issues,  as  affecting  term  of  hearing, 
11-15 
To  court  of  law,  14-534 

In  specific  i)erformance  suits,  23- 
1062 
Joinder    of    information    and    bill    in 

equity,    12-705 
Joint  stock   companies,  suits  between 

members,  14-731 
Judgment,  annulment   of,   15-257 
Enjoining  enforcement,  15-257;  18- 

113 
Modifying  and  correcting,   15-261 
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EQUITY  JITEISDICTION   AND   PRO- 
CEDURE,   COIltJ. 
Jiul^Miont,  coutd. 

Satisfai'tion    of,    compelling    oiitry, 
1(1- .IS  7 

Vacating,   10-502 
Set-oft",    against    .iuilgment,    15-352 
Of  .imlginont,  it)-5(>0 
Compelling,   15-343 
Vacating  and  setting  aside,  14-(il7; 
15-1!)!\    2r,(i,    251);    18-8(5,    115 
Collateral  attack,  as,  15-386 
Grounds,  15-2S7 
Justice's  judgments,   18-115 
JudiciaUsales,  enforcement  of,  16-829 
Enjoining,    10-750 
Opening,  10-778 
Staying,   10-750 

Vacating  and  setting  aside,  16-769, 
803 
Jurisdiction,  of  courts  generally,  17- 
629 
Inherent   and  statutory,  17-647 
Justices  of  the  peace,  of,  17-968 
Objections,  for  want  of,  21-38 
Power,  distinguished,  17-645 
Statutory   provisions   as   to,   17-672 
Stipulations,  as  affecting,  17-696 
Subject  matter,  of,  how  conferred, 
17-695 
Jnry    trial,    see    Juries    and    Jurors. 
On   special   issues,   see  Issues  in 
Pleading  and  Practice. 
In   equity,  14-526,  534;   16-856,  879 
Waived  bv  bringing  suit  in  equity, 
16-930 
Justice's  judgment,  enforced  by  suit 
in  equity,  18-130 
Vacating,  18-115 
Juveniles,      concurrent      jurisdiction 

over,  12-863 
Labor    unions,    suits   concerning,    18- 
414 
Injunction  against,  18-418 
Laches  see  Laches. 

Landlord's   lien,  bill  to  protect,   18- 
646 
Enforcement  of,  18-551 
Lands  beyond  state,  compelling  con- 
veyance of,  16-724 
Lease   by  guardian,  authorizing,    12- 

860 
Leased    premises,    recovering,    18-558 
Legal   remedy   available,   11-335,   410, 
412;  15-2'73;  21-999,  and  see  Legal 
Remedy. 
Equitable   set-off,   23-606 
Insurance,   14-11 
Judgments,  relief  from,  where,  l'^- 

117 
Mistake,  relief  from,  19-831 


EQUITY  JURISDICTION   AND   PRO- 
CEDURE,    cinitil. 
Le^'al  remedy  available,  conid. 
I'ateiits,   canc(>llatioii,   21-223 
Quieting  title,  21-999,  1004 
Libel   and   slander,   18-890 
Liens,   equitable,    18-989,   991;    19-591 

Enforcement  of,  18-999 
Life  tenant,  relief  in  equity,  18-624 
Lis   pendens,   applicable   to    suits    in, 

18-1089 
Loan   associations,   suits  by,    18-1098 
Maintenance   and   support,  conditions 
subsequent    for,    enforcement    of, 
18-706/ 
Mandamus,  as  equitable  remedy,  19- 
127 
Equit|y   <principl'es    govextoing,    19- 

155 
Existence  of  equitable  remedy,  19- 

162 
To  issue,  19-239 
Marriage,    nature    of   proceedings   to 
annul,   19-370,   375 
Jurisdiction   to  annul,   19-372 
Marshaling  assets,  19-396 

Homesteads,   11-338 
Master  and   servant,  enforcement  of 

employment    contract,    19-553 
Mechanic's     lien,      establishing       in 
equity,  19-590 
To  compel   enforcement,  19-609 
To  enforce,  19-591,  614 
Mesne    profits,    suits   to   recover,    19- 

775 
Miner's    liens,    enforcement    of,    19- 

811 
Mining  claims,  19-786 

Of  injunction   to   protect,  19-804 
Mistake,     correcting,     highway     pro- 
ceedings,  11-109 
General   treatment,   19-828 
Partnership  accounting,   21-30 
Monopolies,    to    prevent,    19-846 
Mortgages,    foreclosure    proceedings, 

19-907,  919 
Mortgagor,    proceedings   against,    15- 

857 
Multiplicity  of  suits,  jurisdiction    to 
prevent,  20-74,     See  Multiplicity 
of  Suits. 
Ne  exeat,  see  Ne  Exeat- 
New  trial,   14-540;    15-527;   20-405 

Bill   for,   20-405,  592 
Notice  of  hearing,  11-13,  14 
Objections   to   pleadings,   at  hearing, 

11-23 
Office,    title    to,    no    jurisdiction    to 
determine,  22-14 
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EQUITY   JURISDICTION   AND   PRO- 
CEDURE,   contd. 
Parties,   11-962;    13-10.     See  Parties. 
All  persons  interested,  20-SSO 
Specific   performance,  23-1035 
Time   for   objecting   to,   11-23 
Partition,  between  joint  tenants,  l4- 

740 
Partnership,   accounting,   21-19 
Actions   between   partners,   21-17 
Proceedings    against    estate    of    de- 
ceased partner,  21-102 
Suits  between   partnerships,   21-62 
Party  walls,  in  respect  to,  21-111 
Patent    decisions,    review    by   bill    in 

equity,   21-178 
Patents,   infringement,   21-184,    197 
Pleadings,    see    Bills    and    Answers; 
Pleas     in     Equity;     Replication 
and  Reply. 
Submission    on    the,    11-11 
Plea  incorporated  in  answer,  11-23 
Presumptions,  of  payment,  from  lapse 

of   time,   16-553 
Principal    and    surety,    suits    against 

surety,  21^576 
Probate  courts',  equity  jurisdiction  of, 

21-647 
Probate   decisions,  control   of,   21-664 
Probate    matters,    over,    21-651 
Process,  necessary  to  jurisdiction,  17- 
680 
'Constructive    service,    23-527,    528 
Prohibition,  jurisdiction  to  issue,  16- 
630;   21-814 
Against    chancery    courts,    12-812 
Public    charities,    as   to,    21-'865 
Quieting      title,     21-995,     998.        See 
Quieting  Title. 
To    homestead,    11-410 
Receivers,    to    appoint,    18-1104;    22- 

327 
Recoupment,    equitable    recoupment, 

23-593 
Redemption,  by  tenant,  equitable  in 
nature,  18-612 
Execution,    from,    16-224 
Reference,  see  References. 
Registration    of    title    under    Torrens 

Act,  24-840 
Rehearing  in  equity,  22-675 
Relief    incidental    to    other    jurisdic- 
tion,  11-353;   21-1006 
Patent    infringement   cases,   21-184, 
185 
Religious  societies,  jurisdiction   over, 

22-707 
Remainders,    in    protect,    18-630 
Remedy    at     Inw,     absence     of,     see 
Legal  Remedy. 


EQUITY   JURISDICTION  AND   PRO- 
CEDURE,   contd. 
Remedies,    8-429 

Injunction,  13-175 
Removal  of  cause,  effect  on  jurisdic- 
tion, 22-753 
Rent,   recovery   in    equity,   18-473 

By  assignee,  18-480 
Replication,  as  waiver,  11-9 
Cause  at  issue  on,  11-7 
Discretion   in   allowing,  11-9 
In  equity,  22-970 
In   federal   practice,   11-8 
Presumption   as  to   filing,   11-5 
Eule  for,  as  affecting  hearing,  11-9 
Rescission,  22-980 
Restraint  of  trade,  to  prevent  breach 

of  agreements  in,   23-92 
Reversions,   to   protect,   18-630 
Revivor  of  suits,  23-152 

By  whom  and  in  whose  name,  23- 

156 
Procedure  for,  23-163 
Roads,  obstruction   of,   21-613 
Rules,  see  Rules  of  court. 
Sales,  to   rescind   or   cancel,   23-228 
Scandal,  see  Surplusage  and  Scandal. 
Sequestration,  23-4S9 
Jurisdiction      of      unaffected      by 
garnishment,  10-472 
Set-offs,    equitable,    23-588,    602 
Based  on   stale   demands,   23-711 
By   surety  of   debts   due   principal, 

23-752 
In   actions   by   and    against    execu- 
tors    and     administrators,     23- 
768 
Maturity  of  demands,  23-708 
Mutuality  of  cross-demands,  23-726 
Of   tort   demands,   23-683 
Of    unliquidated    demands,    23-720 
Pleading    'equitable    set-off,    23-787 
Pleading  unliquidated  damages,  23- 
791 
Settlement      contracts,      jurisdiction 

over,  11-819 
Severance  of  causes,  23-822 
Special    assessments,   equitable    relief 

from,  23-969 
Specific    performance,    general    treat- 
ment, 23'-1000 
Jurisdiction    of   equity,    23-1032 
Law    courts,    as    affecting   jurisdic- 
tion of,  17-704 
Of  indemnity,  12-29 
Statute    of    limitations,    necessity    of 
pleading,    18-1039 
Raising  l)y   demnrrer,   18-104^ 
fitay,    pending    hearing    on    bill    and 
cross-bill,  11-20 


145 


INDEX 


EQUITY   JimiSDiCTION   AND   PRO- 
CEDURE,  could. 
^^tOl•klloK^o^'s    liability,    suits    to    oii- 
for.o.    Itinri,     J?i"o     Stock     and 
Stockholders. 
Subpoena   to   boar  jiKl^inont,   11-13 
Subrosatiou,   see  Subrogation. 
Supplomoiitnl    I'loadinjis,    see    Supple- 
mental Pleadings. 
Survival  of  suits,  24-594 
Upon   (leatb,  24-624 
Upon  transfer  of  title  or  interest, 
24-G36 
Taxes,  suits  to  collect,  24-682 
Tax  title,  equity  jurisdiction  to  con- 
firm,  24-706 
Tenants    in    comraonj   suits   between, 

24-752 
Tender  as  condition   to  suit,   24-761 
Terms  of  court,   existence   of,   11-14 
Third  party  claims,  16-127 

An   equitable   proceeding,   16-125 
Consolidation   of   claims,   16-142 
Title,  to   determine,   13-143 
Town  proceedings,  over,  24-861 
Trade-marks    and    trade-names;    suits 

as  to,  24-874 
Transfer  of  causesr  from  law  to  equity 

and  vice  versa,  24-897 
Trespass,    injunction    against,    24-965 
Tribe,  suit  by  member  of,  12-44 
Trusts,   see   Trusts  and  Trustees. 
Public  charities,  21-867 
Statute   of   limitations,    18-1034 
United  States   courts,   procedure,  21- 
203 
In  matters  of  probate,  21-658 
Usury,  relief  against,  25-524 
"Vacating    decrees,     inherent    powers, 

15-152,    see    supra,    Judgment. 
Variance,  25-629 
Verdict,  in  equity,  14-536 

Directing  verdict,  14-535 
Waiver,  by  hearing  on  bill  and  an- 
swer, 11-9 
By  replication,   11-9 
Of    objection    to    premature -icar- 
ing,   11-19 
Waste,   remedies   for,   26-49 
Waters,    to     enforce     rights    in,    see 

Waters  and  Watercourses. 
Wills,  see  Wills. 
Over,  21-G.52. 
EQUITY    PLEADINTr,    pee    Bills    and 
Answers;  Bills  of  Review;  Bills  To 
Enforce  Decrees;  Bills  To  Impeach 
Judgments  and  Decrees;  Cross-Bill; 
Demurrer;  Multifariousness;  Plead- 
ing;  Pleas  in  Equity;   Replication 
and  Reply. 


l':i\ROT{S,  spccificntinn  of  in  motion  for 
new  trial,  20-597 
Specification   of   in   statement,  24-28 
ERRORS,   ASSIGNMENT   OF— Consult 
analysis  of  this  iutidf,  S-513.     Seo 
Appeals;  Writ  or  Error. 
Admiralty,    l-HCl 
Briefs,   to   specify   error,  4-581 
By   what  parties,  2-429,  434 
Case  on  apjieal,  must   show   error,  4- 

771,  776 
Case  or  question  certified,  necessary 
on,  4-699 
Not  required  in,  4-706 
Certiorari,   in    petition,   4-910;    18-381 
On   appeal   from    court    of   review, 
4-953 
Criminal  cases,  in,  23-125,  131 
Customs   duties,  filing   on   appeal,   6- 

348 
E'lection    between    counts,    ruling    on 

motion   to   compel,   12-672 
Fraudulent    conveyances,    by    whom, 

10-211 
Guardian   and   ward,   in   appeal   from 
proceedings    for    removal,    10-815 
Jurors,   rulings  on   challenge,    17-268 
Law   of   the   case,   where   assignment 

prevented,  18-792 
Mandamus,  review  of,  19-295 
Necessity  for,  2-386 

To  review  errors  of  law  on  record, 
2-409 
New  trial,   in   motion   for,   20-596 

Order  on  motion  for,  20-640^ 
Petition,  in,  2-296 
Pleadings,  none  to  support  judgment, 

14-789 
Eecordari,  on,  18-381 
Specification,  in  notice  of  appeal,  2- 
315 
Instructions,  error  in,  2-358 
ERPOE,   WBIT   OF,   see  Writ  of  Er- 
ror. 
ESCAPE,   see   Prisons   and   Prisoners; 
Rescue. 
Debtor,  of,  action  by  creditor,  21-599 
Penalties  for,  21-609 
Wliile  performing  contract  labor,  21- 
008 
ESC5HBAT— Consult     analysis     of    this 
article,   8-660 
Alienage,  1-810 
Decedent's    estate,    of,    recovery    by 

heirs,   21-677 
.ludgment    of,    collateral   attack,    15- 
405 
ESCROWS,  18-716 
Interpleader,   by    escrow   holder,    14- 
163 
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ESPIONAGE   ACT,   prosecution   under, 

26-18 
ESTATES,  see  Lands  and  Land  Trans- 
fers; Title. 
Copyhold,  do   not  exist  in  this  coun- 
try,   18-622 
Eights   of   copyholders   to   common, 
18-638 
Damage  to,  survival,  24-611 
Dower,  a  legal  life  estate,  18-623 
Entireties,  see  Husband  and  Wife. 
Mechanic's  liens  on,  19-602,  605 
(Equitable  estates,  execution   on.   15- 

863 
Execution,  16-193 

Equitable  estates,  15-863 
Puture    estates,    15-874;    18-635 
Life  estates,  15-871;  18-627 
Freehold,  generally,  18-622 

Actions  for  injury  to,  18-451 
Ground  rents,  a   freehold  of  inherit- 
ance,  18-690 
Indians,,  of,    sale    of,    12-49 
Joint  tenancy  in,  see  Joint  Tenants. 
Jurors,   necessity   of    being   freehold- 
ers,   17-297 
Larceny,  charg'ing   ovraership,  18-751 
Life  estates,  18-623 

Creditor's  suits,  parties,  6-200 
Ejectment,   right   of  possession,    7- 

998,  1000 
Eminent  domain,  parties,  8-269 
Execution,  sale  of  on,  18-627 
Landlord's    dispossessory    proceed- 
ings, against  life  tenant,  18-575 
Quieting  title,  against  life  tenant, 

21-1007 
Eemediea   of  life  tenant,   18-623 
Termination   of,  18-627 
Mechanic's   liens,  subject  to,   19-601 
Of    decedents,    see    Decedents'     Es- 
tates. 
Of    incompetents,    jurisdiction,    12-14 
Per  autre  vie,  18-623 
Privity   in    estates,    nature   of,   23-73 
Remainder,   18-627 
Attachment  of,  3-300 
Conclusiveness  upon  remaindermen 
of    judgments    for    or    against 
personal    representative,    23-86 
Foreclosure   on,    18-633 
Judgments    as    coneluding    contin- 
gent  remaind'-rmen,   23-66,   67 
•Tudicial   sale  of,   18-635 
Quieting   title,    21-1005,    1007 
Eecovery   of    mesne   profits   by    re- 
mainderman,  19-777 
Remedies  to  protect,  18-627 
Third  party  claims,  by  remainder- 
men, 16-131 


ESTATES,  contd. 

Res  judicata,  application  to  privies  in 

estate,    23-73 
Reversion,   18-627 

Attachment  of,  3-300 

Case,   action   on  the,  4-630,  647 

Distress,  by  reversioner,   18-524 

Easements,  obstructing,  7-964 

Ejectment,  7-1000 

Execution  sale  oT,  18-635 

Foreclosure   on,  18-633 

Injury  to,  action  by  landlord  for, 

18-454 
Landlord's    dispossessory    proceed- 
ings, by  reversioner,  18-574 
Quieting  title,  21-1005,  1007 
Remedies  to  protect,  18-627 
Third   party    claims,   by   reversion- 
ers,  16-131 
Tail,  after  possibility  oflssue  extinct, 
18-623 
ESTOPPEL — Consult    analysis    of    this 
article,  8-678.  See  Judgments;  Law 
of  the  Case;  Res  Judicata^ 
Account    stated,    not    in    general,    1- 

251 
Appeal,   "Invited    errors,"  2-431-433 
To  appeal,  by  accepting  ben-efits  of 
judgment,  16-596 
Assignment   for   creditors,  by   taking 
benefit  of,  3-56-58 
From  claiming  benefit,  3-62 
Attachment,  by  laches,  3-396 

To  object  to  return  by  pleading,  3- 
546 
By   record,  homestead  allotment,  11- 

364 
Certainty  in  pleading,  4-849 
Certiorari,  to  sue  out,  11-94 
Choice  of  remedies,  by,  5-80 
Under  general  issue,  5-122 
Confession    and   avoidance,   not,  plea 

of,  5-230 
Corporations,  by  use  of  name,  plead- 
ing,  5-642 
Stockholders,  by  judgment  against, 

5-669 
Stockholders'   suits,   5-710 
Costs,   offer   of  judgment   not,  5-805 
Default  as,  14-912 
Departure,  7-133 

Divorce,  to  have  set  aside,  7-804 
Elections,  to  contest,  8-55 
Equity  jurisdiction,  8-429 

Equitable    estoppel,      distinguished 
from  laches,  18-430 
Execution,  on  dormant  judgment,  de- 
fendant, estopped,  15-737 
Forthcoming    bond,    obligors,    10-29, 
30 
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ESTOPPEL,  coutd. 

Frauilult'iit    coiivoyanccs,   ratification, 
10-1110 
Knowledge   when  Credit  given,   10- 
120 
Ilomcstoad,  to  claim,  question  of  fact, 

ii-j:u) 

In  pais,  necessity  of  pleading,  IS-.l'i 
Instructions,  defining  estoppel,  13-S27 
Intervention,   right  to  object   to,   14- 

327 
Judgment,  from  attacking  in  equity, 
15-2S8 
From   vacating,   14-841 
Judicial, sales,  to  question,  1G-7S8 
Jurisdiction,  to   question,   17-G77,   696 

Upon  transfer   of   cause,   18-171 
Mandamus.,  to  invoke,  19-157 
Mechanics'    liens,   esoppel   of   owner, 
19-589 
In  respect  to,  19-605 
Patents,    from    denying   validity,    21- 
217 
To  make  defenses  to  infringement, 
21-206 
Pleading,   13-57 

Estopjiel,  in  pais,  18-52 

Estoppel    to    claim    wage   lien,    19- 

444 
Third-  party  claims,  16-144 
Eemoval  of  cause,  to  deny  right  to, 

22-750 
^ievivor,    to    object   to   want   of,   23- 
154 
To  object  to,  23-162 
Third  partv  claims,  to  assert,  16-126, 

128,    144,    148 
Verdict,   by,    19-7 
ESTEAYS— Consult    analysis    of    this 
article,  8-709.     See  Animals;  Tres- 
passing Animals. 
Animals  running  at  large,  regulation 

of,  1-979 
Larceny,   alleging  ownership,   18-757, 
768 
ESTREPEMENT,  WRIT  OF,  26-50 
EVIDENCE,  see  Appeals;  Instructions; 
Judicial    Notice;    New    Trial;    Ob- 
jections   and   Exceptions;    Opening 
and    Closing;    Physical      Examina- 
tion; Statement  by  Accused;  Stipu- 
lations;   Striking    Out    and    With- 
drawal;  Trial;   Variance  and  Fail- 
ure of  Proof;  View;  Witnesses.   See 
also  Encyclopaedia  of  Evidence. 
Analyzing,    in    instructions,    13-S42 
Appeal,  to  support  motion  to  dismiss, 
18-300 
Patent  decisions,  21-176 
Appeal   bond,   to   show    approval,   18- 
255 


EVIDENCE,   coitd. 

Appellate   recorti,   necessity  of   show- 
ing rulings  on  evidence,  23-129 
Arguments    on    admissibility,    exclud- 
ing  J"''.y    dining,    17-455 
Assumption  of  facts,  in  instructions, 

13-S54 
Averment  as  to,  4-128,  846;  6-669,695 
In  criminal  pleading,  12-346 
Surpluiiage,  24-581 
Book  entries,  amending  judgment,  15- 

143 
Books,    taking    books    used    to    jury 

room,  17-568 
Boundary   commissioners,  proceedings 

before,    18-670 
Certiorari,  in  petition  for,  18-371,382 

To  review  rulings  on,  18-365 
Character,    of    instructions,    13-874 
Circumstantial,  instructions  as  to,  13- 

803 
Prejudice   of  juror   against,   17-324 
Commenting  upon,  in  instructions,  13- 

837 
Commerce    commission,     findings     of, 

14-275 
Consent  judgment,  to  support,  14-919 
Court    commissioners,    powers    as    to 

evidence,   16-706 
Cross-demand,  evidence  of,  23-800 
Demonstrative,  taking  to   jury  room, 

17-573 
Demurrer  to  evidence,  7-1 
Deportation,  evidence  on  hearing,  11- 

902,   907 
Diagrams,   taking   to   jury   room,    17- 

562,  576 
Documentary,  instructions  as  to,   13- 

860 
Commerce  commission,   proceedings 

before,    14-261 
Elkins  Act,  suits  under,  14-282 
Internal    revenue,   14-132 
Jury,  reading  to,   17-580 
Equitable    relief,    based    on,    15-301, 

327 
Equity,  on  hearing  in,  11-25 
Execution,  indorsement  on,  15-819 
Execution    sale,     on    motion    to     set 

aside,   16-218 
Expert   testimony,   weight   of,   17-551 
Falsity    of,    equitable     relief      from 

judgment,    15-327 
Federal    courts,    conformity   to    state 

practice,  25-487 
Findings,  su]>ported  by,  8-1055 
Flight,   of,  instructions  as  to,   13-883 
Fraud,  of,  in  judicial   sales,   16-821 
Furnishing  accused  with  evidence  be- 
fore   grand    jury    or    magistrate, 

24-1029,  1031 
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EVIBE-NCE,  cotitd. 

Grand    jury,    before,    as    ground    for 
quashing,    12-620,    622 
Effect    of   failure    to    preserve,    12- 
624 
Homesteads,  of  abandonment  of,   11- 

469 
Including  in  statement  of  ease,  24-29 
Including  in   statement   of  facts,   24- 

33 
Injunction,  on  motion  to  dissolve,  13- 

222 
Insanity,   of,   13-552 

Inquisition  of  lunacy,  on,  13-466 
Conclusiveness   of,    13-482 
Errors  as  to,  13-472 
Insolvency,    receiver   in,    13-655 
Instructions   on,    13-772,    829;    18-500 
Incompetent   evidence,   13-795 
Eestating  evidence  to  jury,  17-581 
Internal  revenue,  of,  14-129 

Documentary,  14-132 
Interstate    commerce    commission,    in 

proceedings    before,    14-259 
Intervenors,   by,    14-331 
Issues,  to  support,  13-792 
Immaterial    issues,    14-523 
In   equity,   14-529 
Judgment,  contrary  to,  amending  15- 
126 
As  evidence,  15-14?! 

Patent   decision,   21-174 
Conformity    to    evidence,    15-35 
Payment    of,    evidence    of,    16-550, 

584 
Vacating,  for  failure   to   introduce 
evideiice,  14-926 
Jurisdiction,   not  determined   by,  17- 

660 
Jury,  on   challenge,    17-106,   176,   249 
Capital  punishment,  as  to   scruples 

against,    17-331 
Deliberation    on    the    evidence,    17- 

536 
Discharge,  of  grounds  for,  17-623 
For  matters  relating  to  evidence, 
17-616 
Examination  of  juror,  on,  17-42 
Judge,    of    misconduct    of    toward, 

17-489 
Jury  room,  taking  evidence  to,  17 
553 
By   custodian,   17-448 
Documentary   evidence,   17-560 
Models,   taking   to   jury   room,    17- 
576 
Reading  to,  after  retirement,  17- 
579 
Receiving    evidence    out    of    court, 
17-516,  531 


E.VIDENCE,   confd. 
Jury,   contd. 

Right  to  jury,  as  affected  by  rules 

of  evidence,  16-872 
Separation    of,    to    show     prejudice 

from,  17-480 
Voir  dire,  on,  review  on  appeal,  17- 
268,  270 
Justice's  docket,  what  must  be  sliowTi 

by,  18-158 
Law   of   forum  govefns,  22-726 
Law  of  the  ease,  as  concluding  rul- 
ings  on   evidence,   18-797 
Where    evidence   different,    18-794 
Mandamus   to    review   rulings   as   to, 

19-206 
MJaster  and   servant,   as  to  damages 
for  discharge,   19-435 
In  actions  for  wages,  19-452 
Mine  inspection,  to  obtain  evidence, 

19-817 
Models,  taking  to  jury  room,  17-576 
Mortalitv   tables,   instructions   as   to, 

13-39S 
Motion,  on,  to  amend  judgment,   15- 

142 
Mutilation   of,  relief  from  judgment, 

15-326 
Negligence  of  servants,  19-511 
Newly  discovered,  new  trial  for,  20- 

549 
New  trial  for  error  as  to,  20-470 
Non-suit,   7-648 

Objections,    see   Objections   and   Ex- 
ceptions. 
Failure   to   make,   effect   on   issues. 
20-706 
Of  title,   allegation   of,   24-830 
Parol,   fo    show   alteration    of   indict- 
ment, 12-320 
Patent    decision,    impeaching,    21-174 
Patents,  infringement  suits,  21-206 
Perpetuating  testimony,  by  prelinKU- 

ary  examination,  21-495 
Preliminary   examination,    on,    21-501 
511 
United  States  Courts,  21-526 
Preponderance    of,     as      determining 
verdict,    17-537 
Defining  in   instructions,    13-820 
Probative  effect,  instructions  on,   13- 

898 
Process,   affidavit    for   publication   as 
evidence,  23-535,  537 
Of  service  of,  23-111 
Production  of,  in  justice's  court,   18- 

52 
Provini'p    of   judge   and   jury,  21-851, 
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EVIDEXOE,   coittd. 

Boi-oril.  as  part  of,  23-130 

As    cvidoiuo,    si'o    Judgment    Be- 

cords;  Records. 
Evidoiu'o   shown   on,    14-PO;? 
iTiulgment,  as  evidence  of  satisfac- 
tion of,  1(5-550 
To   contradict    record,    15-143,    14(), 
52G 
Reducing  to  writing,  21-513 
Eehearing,  for  newly  discovered  evi- 
dence, 21-211 
Release,  as,  of  payment  of  judgment, 

1G-5S0 
Eemaud,  on  trial  after,  19-341 
Remittitur,   as   evidence   of  appellate 

decision,    19-303 
Removal  proceedings,  removal  of  ac- 
cused to  different  federal  district, 
21-527 
Reopening  case  for,  24-lOSl 
Res   gestae,   defining    in    instructions, 

13-823 
Res  judicata,  to   establish,   23-10,   52 
Matters  as  to  which  no  evidence  ad- 
duced,  23-4G 
To    show    matters    determined,    23- 
46,   53 
Return,  as  evidence,  23-98 

Of  process  as   evidence,  23-111 
Revivor,   retaking  of  evidence  after, 

23-182 
Sanitv,    of,    discharge    from    asvlum, 

13-559 
Singling  out,  in  instructions,  13-874 
Special  assessments,  in  proceedings  to 

enforce,  23-978 
Special    interrogatories,    confined    to 

matters  in  evidence,  23-989 
Statement  by  accused  as,  24-49 

Rebutting,  24-51 
Statement  of  case,  in,  on  appeal,  18- 

275 
Statute  of  limitations,  raising  by  ob- 
jections  to   evidence,   18-1044 
Of  obiections  to  barred  claim,  18- 
39 
Stipulations  as  to,  24-137.    See  Stipu- 
lations. 
SuflBciency   on   appeals,    see  Appeals. 
Suppression    of,    indictment    for,    20- 

723 
Surprise  respecting,  new  trial  for,  20- 

496 
Transcript,   shown   in,    18-280 
Traverse   of  inquisition,  on,  13-480 
Triers,    before,    of    challenge,    17-155 
Uncontradicted,    instructions    where, 
13-858 
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Verdict,   contrary   to.   new   trial,   for, 
20-517 
To    show    illegal    quotient    verdict, 
17-588 
Want    of,    instructing   as   to,    13-841 
Weight   and    sufliciency,   as   affecting 
instructions,   13-796,  799 
For  jury,   17-551 

Juror's   knowledge   of   rules   as   to, 
17-283 
Workmen's    compensation    cases,    in, 

26-552 
Writ   of   inquiry,   hearing   on,   13-426 
Writ  of  review,  newly  discovered  evi- 
dence, 23-145 
Written  instruments,  to  show  invali- 
dity,  21-996 
EXAMINATION    BY    CORONER,    in- 

dictment   pending,   12-92 
EXAMINATION    OF     ACCUSED,    see 
Preliminary  Examination, 
Exaiiiinaliou  of   incompetents,  12-16 
EXAMINATION     OF    PARTIES     BE- 
FORE   TRIAL,   see   Discovery. 
Insanity  proceedings,   13-477 
Insolvent    debtor,    13-664 
EXCEPTIONS,  see  Bills  of  Exceptions; 
Demurrer;    Objections   and   Excep- 
tions. 
Admiralty,   1-468-471,  473,  481 

To  claims,   1-504 
Answer  to,  in  equity,  11-8 
Negativing,    see   Indictment  and   In- 
formation;    Intoxicating    Liquors; 
Physicians  and  Surgeons. 
EXCHANGE  OF  PROPERTY,  see  Im- 
plied    and     Express     Agreements; 
Lands    and    Land    Transfers;    Re- 
scission   and    Cancellation;    Sales; 
Vendor  and  Purchaser. 
Exemptions,    as    affecting,    16-31,    82, 

112 
General    treatment,   18-693 
EXCLUSION   ACTS,   see  Immigration. 
EX  CONTRACTU,  see  Forms    of    Ac- 
tion. 
Actions,  see  Suits  and  Actions. 
EX  DELICTO,  see  Forms  of  Action. 

Actions,  see  Suits  and  Actions. 
EXECUTION,  see   Garnishment;   Judg- 
ments   and    Decrees,    Enforcement 
of;    Sequestration;    Supplementary 
Proceedings. 
Against   homestead,   11-343 
Affidavit   to   support,   11-344 
Appraisement  on,  11-512 
Duty  to  inform  debtor  of  his  right 

to    homestead,    11-360 
Filing    exom)^)tion    claim    with    offi- 
cer,  11-495 
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EXECUTIOX,   contd. 

Against  homestead,  contd. 

Homestead    allotted,    under,    11-346 
Notice  to  debtor,  of  his  rights.  11- 
474 
Against  Indian  lands,  12-49 
Against    infant 's    property,    12-791 

Injunction  to  stay,  12-792 
Alias   and   pluries  writs,  16-256,  574; 

18-142;    21-760 
Alteration  of,  21-758 
Amendments,  of  writ,  16-213 

Of    judgment,   after   execution,   15- 
"112^ 
Amount,    wrong,    effect    on    sale,    16- 

212 
Another  county,  to,  18-133 
Appeal,  execution  as  affecting,  18-198 

Execution   after   appeal,    18-266 
Application  for,  as  collateral  attack, 

15-384 
Appraisement  on,  21-95 
Assignee    of   vendee,   on   interest   of, 

15-889 
Attorney's    lien,    to    enforce,    18-832, 

834 
"Backing,"  examination  sent  to  an- 
other  couzty,   18-133 
Bail,   on   judgment   on,   22-471,   485 
Bankruptcy,  as  stay,  22-699;   24-455 
Certification    of,   when    issued    to   an- 
other county,   18-133 
Certiorari,  to  review  issuance  of,  18- 

365 
Corporation,    dissolution,    effect,    26- 

442 
Costs  of,  payment  on  appeal,  18-231 
Counties,   against,  20-119 
Custodia  legis,   15-895 
Decedents,   on   estates  of,   15-876 

On  judgment  in  favor  of,  15-765 
Description   of  property   in   writ,   15- 
811;   16-169 
Errors  in,  16-212 
Dormant  judgment,  on  18-132 

Effect  on  sale,  16-212 
Equitable    interests,    on,    of    vendee, 
15-889 
Equity   of  redemption,   on,   15-884 
Escape,   on    judgment   for,    21-601 
Escrow,  upon  property  in,  18-718 
Executors     and      administrators,     on 

judgments   against,   15-728 
Factors    and    brokers,    execution     on 

property  consigned   to,   15-837 
Federal   courts  fonformity     to     state 

practice,  25  493 
Fences,  on  judgment  for  penalty,  18- 
673 


EXECUTION,    contd. 

Fieri   facias,    nature    of    writ,    15-717 
By  whom  executed,  15-908 
Describing  judgment   in,   15-793 
Indorsements    on,    effect,    15-819 
Withdrawal,  necessity  of  order  for, 
16-140 
Fine,   to   enforce,    11-142 
Fixtures,  upon,   18-679 
Form  of,  18-133 
Fsanchise,   on,   15-850 
Fraud,   in,    effect    on    sale,    16-212 

In  procuring,  21-792 
General   treatment,   15-716 
Ground  rents,  on,  18-690 

On  judgment  for,   18-693 
Homestead,   on,   11-332 

Lien  of,' as  affecting  homestead  en- 
try,  11-319 
Indorsement    on,    15-816;    16-212;    18- 
135,  21-93 
Necessity  of,  16-212 
Injunction,  against  execution,  18-132 
717;    21-98 
Bond,   execution   in   actions   on   13- 

317 
In  nature  of,  12-994 
Insane    persons,    against,    13-567,    615 
Irregularities   in,   as   ground   for   set- 
ting aside  the  sale,  16-212 
Irregular   judgment,    on,    16-213;    18- 

130 
Issuance    of,    on    justice's   judgment, 

18-131 
Joint   defendants,   against,   15-917 
Joint  judgment,  on,  in  justice's  court, 

18-106 
Judgment,  as  remedy  to  enforce,  15- 
715 
Confession,  on  judgment  by,  14-792, 

837 
Conformity  to,  21-93 
Default  judgment,  on,   14-913 
Following   form    of,    12-791;    18-134 
Irregular  judgment,    16-213;    18-130 
Joint  judgment,  18-106 
Justice's  judgment,  on,  18-129 
On    appollato   judgment.    19-354 
On  what  judgments.  15-726 
Provision   for,  in  judgment,   15-727 
Vacating    judgment    after,    15-195. 

247 
Void   judgment,   on,    18-130 
Judicial  sales,  on  judgments  and  de- 
crees for,   16-732 
Against  piirchasor,  16-828 
Jurisdictional      facts      necessity      of 

showing,  18-134 
Justice's    docket,    facts   as    to   execu- 
tion,   lS-lfi2 
Justice's  judgment,  on,   18-129,   130 
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EXECUTION,   contd. 

Land    contract,    judjjmont    for      piir- 

cliasc    money,    "JS-TSl 
Landlord's    lion,    to    enforce,    lS-o58 

Suniniary  execution,  IS-f);")! 
Levy,    general    treatment,    15-901 
Contempt   for   unauthorizeil,   13-C15 
Directions  as  to,  in  writ,  15-800 
Justice's    judgment,    18-136 
Partnership,    21-93 
Property    subject    to,    15-831    . 
Satisfaction    of    judgment,    as,    IG- 

572 
Summary    proceedings    to    compel, 

23-845 
Use  of  force,  23-519 
Void   execution,   of,    18-138 
Lien,  on   property   subject   to,   18-995 

To   enforce   lien,   18-998,   1008 
Mandamus,    operative    as    execution, 
19-128 
To  compel  issuance  of,  19-210,  240 
3£andate,  of  judgment  entered  on,  19- 

345 
Mining  claims,  of  judgments  respect- 
ing, 19-796 
Motion  to  quash  or  stay,  as  affecting 

equitable    relief,    15-277 
Municipal    corporation,    against,    20- 

111 
Names,  mistake  in,  16-212 
Notice,  15-985 

Executor   or  administrator,   to,   15- 
773 
Officer   who    may   levy,    coroner,    23- 
837 
Elisor,  23-839 

Officer      whose      incumbency      has 
ceased,  23-841 
Opening  judgment,  as  a  condition  for, 

15-241 
Order  for  vacating,  15-175 
Partner's   interest,   on,   effect   on   ac- 
counting,  21-28 
Partnership,    on    property    of,    21-84, 

89.   108 
Penalties     for     officer's     misconduct 

respecting,    23-846 
Person,  against,  16-269;  18-145 

To    enforce    judgment    for    wages, 
19-449 
Posse  comitatus,  to  aid  in  execution 

of  writ,   23-840 
Prematurely   issued,   remedies  where, 

18-132 
Presumptions,  as  to  regularity,  18-135 
Principal     and     surety,     by     surety 

against    principal,    21-593 
Probate  decisions,   to   enforce,  21-664 
Proceedings  in  aid  of,  13-618;  18-143. 
See    Supplementary   Proceedings. 


EXECUTION,   contd. 
Trocess,  ms,  21-()84 
As  final,  21-G86 
Property,    subject    to    execution,    18* 
136 
Of    third    persons,    remedy      where 
seized,    10-124 
Provision  for,  in  judgment,  15-727 
Quashing,    motion    for,    as    collateral 
attack,  15-384 
Where  levy  on  wrong  property,  18- 
141 

Railroads,  against,  22-159 
Receivers,   aga'nst,   22-418 

On  property  in  hands  of,  22-361 
Receivership,    in    aid    of,   22-325 
Religious    societies,    against,    22-705 
Renewal  of,  18-141 
Return   to,    16-233 
Sale    on,    see    Execution    Sales. 
Satisfied  judgment,  on,  16-212 

Satisfaction    of   judgment,   by  exe- 
cution, 16-571 
Seal,   of   judge,   18-134 

Absence   of   seal,   effect,   16-212 
Second  execution,  on  same  property, 
15-895 
On  real  property,  15-897 
Setting  aside,  15-239 

On   justice's   judgment,   18-132 
Sheriffs,  payment  of  execution  by,  as 
satisfaction   of  judgment,   16-544 
Signing,    18-1.34 
Defective,  16-212 

Justice    of   the   peace,   by,   18-134 
Special   assessments,    to    enforce,   23- 

974 
Stay  of,  18-144.    See  Supersedeas  and 
Stay  of  Proceedings. 
Action   to   review,  as  affecting,  15- 

358 
Appeal,    on,    from    justice's    court, 

18-269 
Attorney's    lien,    as    affecting     en- 
forcement of,   18-832 
Effect   of  failure    to   file   mandate, 

19-310 
Jurisdiction   to   grant,   16-614 
Stockholder,  against,  18-182 
Supplementary    proceedings,    24-547 

On  final   order  in,  24-567 
Tax  execution.   24-672 
Third   party  claims,   16-124,  158;   18- 
138 
Bond,  on,  of  claimant,  16-137 
Determination      in      supplementary 
proceedings,    24-562,    564,   565 
Time   to   issue,   18-131;    21-92 
To  whom  directed,  18-134 
Towns,   on  judgment   against,  24^867 
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EXECUTION,   contd. 

Transcript,   as  affecting,   18-126 
After  filing,   18-129 
On   transcript,   justice's   judgment, 

18-124 
Eeturn  to  execution,  shown  on,  18- 
125 
Transfer  of,  as  satisfaction  of  judg- 
ment,   18-150 
Trespass,  for  levying  on  homestead, 

11-415 
Trust  interest,   against,  25-98 
Trust  property,  against,  25-134 
Void,  levy  of,  18-138 
Waiver    of    homestead,    endorsement 

of,  on  execution,  11-438 
Who  may  control,  15-905 
Writs  of,  15-721 

Against   partners  or  firm,  21-92 
Amendment  of,  15-820 
Attachment  execution,  15-720 
Distringas,  15-720 
Fieri  facias,   15-717 
Form  and  sufficiency,  15-790;  21-93 
Issuance   of,   15-775 
Levari   facias,    15-718 
Levy    of,    see    supra.    Levy. 
Venditioni   exponas,    15-718 
Wrongful,  actions  for,  16-356;   18-145 
EXECUTION    SALES,    16-160 

Adjournments  and  postponements,  16- 

176 
Advertisement,  21-96 
Appraisal  on,  16-173;   21-95 
Bidding,   16-190,   218 
By  officer  after  term  or  incumbency, 

23-842 
Cloud  on  title,  void  sale  as,  21-998 
Collateral   attack   of,    15-399,   413 
Confirmation  of,  16-199 
Corporate  property,   of,  16-193 
Creditor,   as  purchaser,  affect,   16-577 
Debtor's  interest  after,  execution  on, 

15-884 
Direction  for,  in   the  writ,  15-808 
Distress,  by  execution  purchaser,  18- 
524 
Distress  «ale,  similar  to,  18-532 
Distribution    of    proceeds,    16-201 

Dormant  iudgmcnt,  on,  15-736 
Effect  of,  21-96 

Enforcement,    against    bidder,    16-197 
En   masHe   or  in   parcels,   16-184 
Equitable   relief,   to   bidder,   16  192 

To    iudgment    crfdifor,    16-578 
Estates  in  land,  of,  ] 6-1 93 
Executor    or    administrator,    by,    of 

sheriff,   16-161 
Fraud  in,  effect,  16-215 
Fraudulent    conveyances,      of      lands 
fraudulently    conveyed,    15-881 


EXECUTION  SALES,  contd. 
General  treatment,  16-160 
Homestead,   of  contested,   11-332 
Injunction    against,    15-886;    23-846 
Partnership   property,   21-99 
To    protect    landlord's   lien,    18-544 
Irregularities   in,    16-188 

Cured,  bv  order  of  confirmation,  16- 

201" 
Setting  aside  for,  16-211 
Joint  property,  of,  16-187 
Joint  stock  company,  against,  14-733 
Judicial    sales,    distinguished,    16-718 
Justice's   executions,    18-139 
Landlord  and  tenant,  of  leased  prem- 
ises, 18-480 
Dispossessory  proceedings,   by  exe- 
cution purchaser,   18-573 
Levy  necessary  to,  15-902 
Life  estate,  of,  18-627 
Mandamus,    to    compel    execution    of 
deed,  19-252 
To   compel   ministerial   acts   as   to, 
19-210 
Manner  and  conduct  of,   16-164;   21- 

96 
Memorandum  of,  16-197 
Mortgaged    property,    of,    16-188 
Effect    of     subsequent    foreclosure, 
16-578 
Notice  of,  16-166 

Defective,   16-213 
Order   of    sale,    16-189 
Partnership   property,   21-96 
Penalties,  for  officer's  misconduct,  23- 

847 
Place  of,  16-181;  21-96 
Plaintiff's   control   over,    15-906 
Postponement  of,  at  instance  of  plain- 
tiff, 15-906 
Presence  of  property,  16-183 
Presumptions   favoring,   16-160 
Proceeds   of,   21-96 
Property  to  be  sold,  16-182 
Public  or  private,   16-182 
Purchase  price  inadequate,  effect,  16- 

215 
Purchaser,  who   may  be,   16-194 
Default   of,   resale   on,   16-197 
Execution   on   jiurchaser's   interest, 

15-883 
Landlord's    dispossessory    proceed- 
ings  by   purchaser,   18-573 
Rights   of,   proceedings   to   protect, 
16-219 
Quieting    title,    at    instance    of    pur- 
chaser,  21-1008 
Rodompfion,    16-217,    223 
Komaindcrs,   of,    18-635 
Resale,  upon  purchaser's  default,  16- 
197 
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EXECTTTTON  SALES,  coiitd. 

Rovorsions,   of,    lS-035 

Koviow  of,  10-219 

Satisfaction   of  juiljiiiient,  as,   10-57(3 

SoUiiii;    price,    lO-lOi: 

Several   executions,   wliere,   10-105 

Specific   perforniaiK'o   of,   10-199 

Tonus  of,  10-192 

Thiril  paitv  claim,  where  interposed, 
10-139' 

Time  to  make,  10-178 

Title  of  debtor  wanting,  effect,  10- 
•5-77 

Vacating  and  setting  aside,  16-179, 
184,   188,   189,  205,  577;   18-140 

Venditioni  exponas,  nature  and  pur- 
pose of,  10-104,  ISO 

"WIlO    IllMV    (•OUdUrt,    10-101 

EXECUTORS  AND  ADMINISTRA- 
TORS— Consult  analysis  of  this 
article,  8-725.  See  Death  by- 
Wrongful  Act;  Decedents'  Estates; 
Equity  Jurisdiction  and  Procedure; 
Inheritance;  Probate  Courts;  Re- 
vivor; Survival;  WiUs. 
Abatement,    plea    by     administrator, 

1-35 
Accounting,  in  equity,  1-274 

Exceptions  to,  as  collateral  attack, 

15-399 
Judgment      homologating,      conclu- 
siveness,  15-415 
Jurisdiction  to  correct  fraud  in,  21- 
657 
Actions  against,  to  enforce  lien  upon 
logs,  19-3 
Survival,  see  Survival. 
Administration,    decree    as    to    heirs 

pending,  12-925 
Administrator    de    bonis    non,    part- 
nership   accounting,    21-20 
Party    to    partnership    accounting 
21-29 
Advancements,  effect  on  distribution, 

12-927 
Affidavit   by,   for   distress,    18-528 
Amendments   by,   to    decedents'   bill, 

13-106 
Appeal   bonds,  by,  18-235;    25-177 
Appeals,   as  parties  to,  2-225,  227 

Stay  bond,  24-475 
Appearance  of,  2-519 
Appointment,    6-502 
Application,    0-503 
Collateral   attack   on,  16-424 
Issuance  of  letters,  6-512 
Mandamus  to  compel,  19-217 
Objection   to,   6-504 
Persons  entitled  to,  6-511 
Ees   judicata    operation,   23-35 


EXECUTORS      AND      ADMINISTRA- 
TORS, u}iitd. 
Assigiimeiits,   actions   by   assignee   in 

uumo   of,   3-92-94 
Attachment,   not   against,  3-265 

Against  foreign,  3-270 
Bills  n'ld  notes,  not  joined  with  joint 

party,  4-240 
Bonds,  on  judicial  sales,  16-758 

Judge  as   surety   on,  as  disqualify- 
ing,  10-008 
Certainty  in  pleading,  designation,  4- 

841;    0-051;    8-741 
Chambers,    orders    at,    respecting,    10- 

030 
Citizenship  as  affecting  federal  juris- 
diction,  25-321,   330 
Claims,  see  Decedent's  Esta'ces. 
Collateral   attack,   of    orders    respect- 
ing,  15-402 
Copyright  proceedings,   action   in  an- 
other state,  5-512 
Corporations,    stockholders'    suits,    5- 

709 
Costs,  5-818,  821 

Offer  of  judgment  by,  5-859 
Creditors'    suits,    fraudulent    convey- 
ance   by    deceased,    parties,    0-191 
Cross-demands,    in    actions      by      or 
against,  23-766 
Mutuality  of,  23-733 
Death    by    wrongful    act,    action    by 
personal     representative,      6-394- 
397,  40(r 
Averring   capacity,   6-407 
Changing   capacity  by  amendment, 

0-435 
Denial  of  capacity,  6-438 
Death  of,  as  abatement  of  action  by 

or   against,   24-596 
Default  by,  6-806 

Admissions  by,  14-886 
De   son   tort,   revivor   against,   23-158 
Detinue,  may  maintain,  7-480 

Judgment   on   revivor,   7-489 
Distress,    against,    18-526 

Distress,  by,  18-525 
Distribution,    determining     heirs     on, 
12-916 
Ex-ecution    after,    15-886 
Equitable  relief,  from  judgments,  re- 
lating  to,   15-280 
Execution,   by  foreign   administrator, 
15-747 
Decedents,   on   estates  of,  15-876 

On  judgment  in  favor  of,  15-765 
On  property  of  personal  representa- 
tive,  15-885 
Forcible  entry  and   detainer,  by  per- 
sonal  representative,   8-1102 
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EXECTJTOES      AUTD      ADMINISTRA- 
TORS, coutd. 
Foreclosure   on     homestead,    adminis- 
trator as  party,  11-379 
Foreign,   revivor    of   action,   in    name 

of,  23-157 
Forthcoming   bonds,   mav   give,    10-7 
Enforcement    by    successors,    10-23 
Personally    liable    on,    10-7 
Fraudulent    conveyance,     action     by 
personal  representative  of  grant- 
or,   10-114 
By   deceased,   setting  aside,   10-138 
Personal    representative    as    party, 
10-U6 
Garnishment  when  subject,  10-460-464 
Guardianship   proceedings,   notice   of, 

13-506 
Heirs,   proceedings   to   determine,    12- 

914 
Homestead,    allotment    of,    11-386 

As  part  of  the  estate,  11-401 
Injunction,  bv,  13-24 

Bond,  by,  13-165 
Innkeepers,    actions    against,    13-417 
Insane  persons,    actions    for    support 

of,  13-568 
.  Committee     of,     actions     by     and 

against,   13-580 
Insurance   policy,   action    on,   14-23 
Interpleader,   by,    14-163,    174 

Parties  to,  14-197 
Intervention  by,   14-302 
Inventory,     assigning    homestead     in 

the,   11-386 
Judge,    related    to,   as    disqualifying, 
16-661,   669 
Chambers,  powers  at,   16-630 
Judgments,  against  execution  on,  15- 
728 
Conclusiveness  as  to  creditors,  23-67 
Conclusiveness      upon      representa- 
tives   as    privies    to    decedent, 
23-84 
Confessed   judgments   by,    14-799 
Consent  judgments  by,  14-917 
Equitable  relief  from,  15-315 
Satisfaction  of,  16-584 
Jndifial  sales  by.  16-717-757 

Oath  on,  16-758 
Jurisdiction    to    appoint,    21-646 

Over  Indians'  estates,   12-41 
Jurisdiction   to  discharge,  21-652 
Landlord    and    tenant,     actions     for 
rent,  18-485 
Dispossessory     proceedings,     18-572 
Tioave  to  sue,  21-104 
Libol  against,   18-S91 
Mandamus  in  respect  to,  19-217 


EXECUTORS      AND      ADMINISTRA- 
TORS, confd. 
Mechanic's     1  i  «  n   s,     enforcement 
against,  19-629 
Enforcement  by,  19-594 
Proceedings   to    enforce,    19-624 
Mesne   profits,   recovery  by   personal 

representative,   19-777 
New   trial,    application   by,    20-579 
Notice,  of  execution,   15-773 

Of    appeal    from    probate    decision, 

21-668 
Of  injuries  from  highways,  11-201 
Of  partner,  accounting  by,  21-25 
Actions  by  and  against,  21-6,   100, 

104 
As  party,  21-67 

"     To  account  or  accounting,  21-19- 
29 
To   suits  by  or  against  firm,  21- 
106 
Consent   to  exemption,  21-92 
Orders  appointing  and  removing,  col- 
lateral attack  of,  15-436 
Parties,  changing  capacity  by  amend- 
ment,  20-967 
Partition,  parties  to  suit  for,  20-1019 
Party   walls,    actions    respecting,    21- 

112 
Patents,    infringement    suits    by,    21- 

188 
Personal  claims,  of,  6-532 
Petition,    for    letters    of    administra- 
tion,   intervention,    14-300 
Principal  and  surety,  actions  against 

surety,  21-579 
Privity,  between  representatives  and 
heirs,  devisees  and  legatees,  23- 
85,  86 
Quieting  title,  21-1008 
Release,  by,  of  judgment,  16-581 
Removal,  Ijy  heirs  of  deceased,  part- 
ner, 21-27 
Mandamus  to  review  action  of  court 

as  to    19-217 
Of   causes  affecting,   22-803 
Replevin  by,  22-893 
Rescission,  as  parties  to  suit  for,  22- 

988 
Resignation,  6-513 

Res  judicata,  capacity  in  which  rep- 
resentative   concluded,    23-56 
Order   confirming   account,   23-41 
Revivor  of  actions,  23-149 
Revocation   of   letters,   6-514 
Sales,  who  may  purchase,  16-760,  770 
Approval   of",  15-424 
Collateral   attack   on,   15-390 
Infant's   property,   of,   1S-S12 
Sheriff,  of,  execution  sales  by,  16-161 
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EXECUTORS      AND      ADMINISTRA- 
TORS, .oiitd. 
SiHH'ial  adiniiiistrators,  6-505 

Rovival   of  action  iu  name  of,  2;^ 
157 
Specific    performance,   parties   to,   2H- 

1031),    10-J4 
Statute    of    limitations,    how     raised, 
18-1044,  lOGi: 
Eight  to  plead,  18-1026 
Third  party  claims,  representative  as 

party,"  16-147 
Trespass  to  try  title,  action  by,  24- 

996 
Vacating   judgment,   by   legal    repre- 
sentatives, 15-208 
Vacation,    orders    in,    respecting,    16- 

630 
Vendors    lien,    foreclosure    of,    3o-725 
Venue  of  actions,  25-901 
EXEMPTTOXS,    soe    Homesteads,    and 
Exemptions;     Judgments    and    De- 
ciees,    Enforcement    of;    Taxation. 
Aged  persons,  to,  1(>-91 
Agriculturists,  to,  16-102 
Aliens,   to,   16-86 

Alimony,    asserting    against,    16-38 
Amount,    general    treatment,    16-122 
Animals,  of,  16i-55 
Of  food  for,  16-56 
Used  for  work,  16-69 
Apparatus,   meaning   of,   16-62 
Appeal,  from  refusal  of,  18-183 
Arrest,  from,  21-621 
Attorney's  fees,  of,  16-40 
Automobiles,   16-78 
Bicycles,  16-78 

Board,    against   claim   for,    16-118 
Bonds,   against  judgments  on,   16-107 
Cemetery,   of   lots   in,   16-81 
Change  in  as  impairment  of  contract, 

22-723 
Contract     debts,     against     judgments 

upon,  16-104 
Costs,  of,  in  judgment,  16-84,  108 
Crops,  16-113 
Debts  exempt,  16-103 
Decedent's      property,     insurance 

money,  16-32 
Distress,  on  exempt  property,  18-535, 

536 
Double  and  treble  damages  for  tres- 
pass,  no   exemption,   24-965 
Exceptions,  in   statutes,   16-104 
False   pretenses,  as  affecting,   16-107, 

121 
Family,  meaning  of,  16-91 

Provisions  for  use  of,  16-53 
Farmers,  to,  16-101 

Farming  implements,  16-66 
Fees,   against  judgment   for,   16-109 


KXEMPTTONS,  contd. 
Fines,  asserted  against,  16-110 
Fisherman,  of  earnings,  16-42 
Fixtures,  of,  16-84 
From   taxation,  enforcement,   :i4-665 
Garnishment,     payment     of      exempt 
jiroperty   in,    18-123 
Garnishee,  exemptions  to,  16-91 
Growing  crops,  15-893 
Harness,  16-76 
Heads   of   families,   limited   to,   16-39 

Who   is   head   of   family,   16-94 
Householders,  to,  16-68,  98 
Household   furniture,   16-46 
Housekeepers,  to,  16-100 
Implements,  meaning  of,  16-61 
Indian   allotments,  of,   12-50 
Insolvent,    13-659 
Insurance  money,  16-32,  83 
Laborers,  to,   16-102 

Who    are,    within    exemption    law, 
16-40 
Landlord's  lien,  on  exempt  property, 

18-541,  543 
Levy,  on  exempt  land,  effect,  16-575 
Lien,   upon    exempt    property,   16-118 

Landlord's  lien,  18-541,  543 
Mandamus    to    compel   allowance    of, 

19-218 
Materials    furnished,   against     claims 

for,  16-116 
Mechanics,  to,  16-T03 
Military,   to   those   in   service,   16-103 

Of   equipment,   16-81 
Minor's  wages,  16-40 
Mortgage,  upon  exempt  property,  16- 

118 
Necessaries,  debts  for,  16-115 
Nonresidents,  to,  16-86 
Occupation,   as    dependent    on,    16-101 
Partnership,  of  property  of,  21-90 
Personal   earnings,   of,   16-41 
Personal  property,  18-136 
Personal   right,  a,   16-569 
Physicians,  to,  16-101 
Fees  of,  16-40,  41 
Library,  16-83 
Proceeds  of  exempt  property,  16-82 
Process,    seizure   of    exempt   property 

under,  21-791 
Professional   men,   books   and   instru- 
ments   of,    16-65 
Property   exempt,   general   treatment, 

16-24 
Provisions,  of,  for  use  of  family,  16- 

53 
Public  officers,  to,  16-103 
Purchase    money,    against    judgment 

for,   16-110 
Purpose,  to  protect  family,  16-85,  90 
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EXEMPTIONS,  cditTd.^ 

Residence,  meaning  of,  16-87 

Necessity   of   being   resident,   16-85 

Salaries,  of,  16-38 

School  teachers,  money  due,  16-42 

Set-off  of  judgment,  effect  of  exemp- 
tion,  16-568 

Statutes,  nature  and  construction,  16- 
104 

Stock  in  trade,  of,  16-79 

Subtenant,   claim   of,   by,   16-91 

Teamsters,   to,   16-102 

Tenant,  goods   of  tenant's  wife,  16- 
91 
"    Tool,  meaning  of,  16-59 

Tort,    against   judgments   in,   16-106 

To    whom    applicable,    16^39 

Trade   or  profession   to  those  in,   16- 
103 

Trade  tools,  16-57 

Vehicles,  of,  16-76 

Wages,  of,  16-38 

Actions    to    enforce   lien,    13-412 

Wearing   apparel,   of,   16-49,   91 

What   law   governs,   22-731 

Work   and   labor,  against  claims  for, 
]  6-116 
EXHIBITIOXS,      see      Theaters     and 
Shows. 

Obscene,   20-713 
EXHIBITS — Consult    analysis    of    this 
article,    8-793.      See    also    5    Ency. 
of  Ev.  459. 

Accounts,   in    actions   on,    1-220 

Actions  to  review,  exhibits  in,  15-368 

Admiraltv,   with   pleadings,    1-458 

Affidavits   of  merits,   with,   1-699 

Agreed  case,  in,  1-755 

Annexing   to   pleading,   4-851;    6-698 

Arbitration   award,    in   action    on,   2- 
651 

Arrest  ir.  civil  cases,  with  affidavits, 
2-938,  941 

Attaching   contract    as,   to    pleading, 
11-992 

Attachments,  affidavits,  defects  aided 
by  reference,  3-409 

Bill  tin   equity,  as  part  of,  4-148 

Bills   and   notes,   as   exhibits,  4-245 

Bills    of    exceptions,    in,    4-312 

Copyright     proceedings,    of    infringe- 
ment, 5-513 

Costs,   fees    for   copies,   5-940 

Plans,    maps,    models   and    surveys, 
5-941 

CroHs-flemancIs,  reference  to  exhibits, 
23-786 

Deofls  ns,  18-715 

Demurrer,  when  considered   on,  6-986 
For  failure  to  attach,  6-909 


EXHIBITS,  confd. 

Depositions,   annexing  papers,    7-331, 
365 
Attached  to,  taking  to  jury  room, 
17-572 
To  commission,  7-245 
Certification    of,    7-355 
Ejectment,   abstracts,   etc.,  where  re- 
quired,   7-1040 
Leased   premises   for,   18-565 
Eminent    domain,   maps,    8-284 
Findings    and    conclusions,    reference 

in,   8-1025 
Fraudulent   conveyances,   10-151 
Habeas    corpus,    documents    annexed 
to  petition,   10-924 
With  return,  10-930 
Injunction,    in,    13-90 

Bond,  in  action  on,  13-346 
Insolvency,  discharge  in,  annexing  to 

plea,  13-685 
Insurance  policy,  14-27 
Jury,  examination  of  exhibits,  17-516 
Jury    room,    sending    exhibits,    to, 

17-481,  553,   574,  577 
Tests  with  exhibits,  right  to  make, 
17-531 
Lease,   to  complaint  to  enforce  land- 
lord's  lien,    18-554 
Libel,  attaching  copy  of  libelous  ar- 
ticle, 18-917 
To  information  for,  18-966 
Patents,   21-197 

Infringement    cases,   production,   of 
exhibits,  21-207 
Photographs  as,  21-198 
Pleading,    in    injunction,    13-67 

As    exhibit,    sending   to    jury-room, 
17-555 
Process    as,    plea    in    abatement,    21- 

773 
Prohibition,  to  petition  for,  21-822 
Record    on    appeal,    attaching    copies 

of  exhibits,  18-289 
Release,  copy  of,  22-691 
Rent,  action  for,  deed  of  assignment, 

18-489 
vSales,    accompanying    complaint    for 

purchase   price,    23-249 
Service,  with   copy  of  complaint,  23- 

517 
Variance  from,  25-646 
Vendor's    lien    foreclosure,    copies    of 

purchase  monev  notes,  25-735 
Verification,   25-1079 
EXONERATION,   see   Equity  Jurisdic- 
tion and  Procedure. 
I'riiici|i.'il       iiiHi     surety,     remedy     of 
surety,    21-594,   595 
EXPERIMENTS,   see   5   Ency.    of   Ev. 
471 
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EXPERIMENTS,  contd. 

lutoxii-atiiij;    liquors,    tasting,    17-530 
Jury  room,  in,  17-5.'U 
Patents,  infiingcmont  oases,  21-207 
Trial,    durinjj,    17-5:^0 
EXPLOSIVES,  see  Injuries  to  persons 

and   Property;    Negligence. 
EX  POST  FACTO  LAWS   sec  Statutes. 
EXPRESS      AND      IMPLIED      CON- 
TRACTS,   survival    of    action    on, 
24-607 
EXPRESS   COMPANIES,    see    Freight 
Carriers;    Public    Service    Corpora- 
tions;   Ships   and   Shipping;    Ware- 
housemen. 
EXTORTION — Consult  analysis  of  this 
article,     S-S23.     See    Duress;     Pen- 
alties.      Forfeitures     and     Fines; 
Threats.      Sec    also    Criminal    Pro- 
cedure. 
Assumpsit  for  money  obtained,  3-200 
Bribery,   distinguished,   4-567 
Process,  by  abuse  of,  21-791 
EXTRADITION — Consult     analysis     of 
this    article,    8-835.      See    Process; 
Warrants. 
Abatement,  where  crime  charged  not 
one   for   wliich    extradicted,    1-31 
Affidavit   for,    12-898 
Bankrupt,   of,   3-932 
False    imprisonment,    arrest    without 

warrant,  8-936 
Habeas    corpus,    federal    jurisdiction 
in,    10-914 
Allegations  in  petition  in  case  of, 

10-922 
Determination    on    hearing    on    re- 
turn,  10-937 
Larceny,  for,  18-729 
Privilege   from   arrest,   of  person   ex- 
tradited, 21-625 
United    States    commissioners,    juris- 
diction  of,    16-709 
EXTRA-.TUDICIAL     REMEDIES,     ex- 
haustion of,  pleading,  24-345 
As  condition   to   action,  24-327 
FACT    AND    LAW,    QTTESTIONS    OF, 

see  Province  of  Judge  and  Jury. 
FACTORS     AND     BROKERS— Consult 
analysis  of  this  article.  8-863.     See 
Gaming;    Principal   and  Agent. 
Accounts    of    in    equity,    1-274 
As  trustees  of  express  trust,  20-908 
Attachment   of  interest  of  owner,   3- 

312 
Cross-demands,      in     suits     by      and 

against,  23-750 
Execution,  on  property  consigned  to, 

15-837 
Interpleader,  14-188 


FACTORS  AND   BROKERS,   contd. 

Liens,   ciitOrccnuMit    of,    lS-1001 

Landlord's    lien,    lS-r)46 
Ticket     broker,     iu  junction     against, 
21-116 
FAILIU'E    OF    PROOF,    see    Variance 

and  Failure  of  Proof. 
FALSE  IMPRISONMENT— Consult 
analysis  of  tliis  article,  8-911.  Sco 
Abduction;  Kidnaping;  Malicious 
Prosecution;  Sheriffs,  Constables 
and  Marshals. 
Counterclaims,  right  to  interpose,  23- 

620,  642 
Kidnaping,    includes    false    imprison- 
ment, 18-409 
Of  Indian,   action  for,  12-46 
Preliminary    examination,   as   remedy 

for  want   of,  21-524 
Province  of  judge  and  jury  as  to,  21- 

852 
Survival,  24-616,  619 
Trespass   for,   against   justice    of   the 
peace,  18-389 
FALSE      PERSONATION  —  Consult 
^analysis  of  this  article,  8-972.     See 
Obtaining  Property  by  False  Pre- 
tenses.     See    also     Criminal     Pro- 
cedure. 
Elections,  of  voter,  indictment,  8-156 
FALSE    PRETENSES,    see     Obtaining 
Property  by  False  Pretenses. 
Exemptions,  in   action   for,   16-107 
Where  property  obtained  by,  16-121 
FEDERAL    COURTS,     see    Admiralty; 
Courts;    Interstate    Commerce;    Ju- 
dicial Officers;  Removal  of  Causes; 
United  States  Courts. 
FEDERAL  EMPLOYER'S  LIABILITY 
ACT,   see  Master  and  Servant. 
Contributory    negligence     under,     19- 

603 
Defenses  under,  19-502 

Assumption  of  risk,  19-506 
Contributory   negligence,   19-503 
Joinder  of   actions,   19-500' 
Jurisdiction    under,    19-466 
Limitation  of  actions,  19-497 
Parlies,    to    actions    under,    19-469 
Pleading   cause    of    action    under,  19- 
495,   496 
Amendments,   19-509 
Res    judicata,     decisions    under    the 
act,  23-27 
Operation   of  judgment   under,   23- 
25 
Trial  and  actions  under,  19-511 
FEDERAL     COVERNMENT,     see    In- 
dians;   Interstate  Commerce;   Pub- 
lic Lands;   United  States. 
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FEDERAL    OPFICERS,     see     Officers; 
Judicial     Officers;      Sheriffs,     Con- 
stables and  Marshals. 
FEDERAL    QUESTION,    see     Removal 
of  Causes;   United    States    Courts; 
Writ  of  Error. 
FEES,  sec  Attorneys;  Officers. 
Witness,    prepayment,    26-518 

Recovery  of,  26-520 
Workmen's    compensation    cases,    in, 
26-579 
FELONIES,   see   Crimes. 
FELONIOUSLY,    see    Indictment    and 

Information. 
FENCES,   see  Lands  and  Land  Trans- 
fers;   Railroads;    Trespassing   Ani- 
mals. 
Adjoiniiicj  landowners,  between,  1-329 
Destruction    of,   action   for,    13-383 

On  1/ased  premises,  18-454 
General   treatment,   18-671 
Jurisdiction  of  actions  involving,  17- 

956 
Mandamus  in  respect  to,  19-248 
Mechanic 's   liens,    for   fences,   19-595 
Railroads,   along,   pleading  breach  of 
duty   as  to,   22-260 
Compelling  construction,   22-141 
Remedies  for   non-construction,  22- 
141 
FERRIES,  see  Navigable  Waters. 
FICTITIOUS  SUIT,  24-392 
FIDELITY    INSURANCE,    see     Insur- 

FIERI  FACIAS,  see  Execution. 
FIGHTING,  see  Prize  Fighting. 
FILi:s,    sof>   Filing;    Records;    Striking 

Out  and  Withdrawal. 
FILING — Consult    analysis    of    this    ar- 
ticle,   8-977.      See    Indictment    and 
Information;       Justices      of      the 
Peace. 
Abandonment  of  homestead,  11-463 
Affidavit,    of    homestead   contest,    11- 
322,    522 
For   publication    of   process,   23-545 
Of   merits,    1-671-702-705 
Supporting   motion,  20-33 
To    enforce    agricultural    lien,    IS 
648 
Appeal,  notice  of,  11-74;  18-220 
Deci-^ion,   of   appellate   court,   11-89 
Nunc   pro   tunc,   18-203 
Pavmnnt   of   fees  on.   18-227 
Appeal   bond,   18-237;   25197 

A|)pr()val    implied    from,    18-255 
Appcar.'ince   by,  2-^)01 
Appraisement,    on    claim     of     exenip 

tion,   11-518 
Arrest  in  civil  cases,  of  affidavit,  2- 
959 


FILING,  contd. 

Attachment,    of    papers    preliminary 
3-471 
Of   affidavit   for,    3-403 
Of    bond    for,    3-445 
Of   claims   of   creditors,   3-649 
Of  declaration  or  complaint,  3-708 
Of  writ  and  return,  3-523 
Bankruptcy      proceeding,      proof      of 
claims'.  3-901 
Of   obiections   to   discharge,   3-924 
Of  petition,  3-959 

As  affecting  homestead  entrv,  11 

319 
For  appeal,  3-1018,  1021 
For   discharge,   3-924 
Schedule,  3-973,  978 
Bastardy     proceeding,      of     justice's 

transcript,  4-68 
Bills  and   answers,  of  bill,  4-148 
Exceptions   to   answers,  4-183 
Improper  remedy,  4-179 
Bills  of  exceptions,  '4-355-359 
Bills  of  particulars,  4-404 
Bills  of  review,  without  leave,  4-423 

Time  and   place,  4-424,  429 
Bills   to   impeach  judgments   and   de- 
crees, 4-481 
Boundary  commissioners,  of  return  of, 

lS-670 
Briefs,  4-587 

Viith.    secretary   of   commerce   com- 
mission, 14-262 
Case   on   appeal,   4-798 
Case   or  question  certified,  certificate 

in  federal  courts,  4-679 
Certiorari,    failure   to   mark   "filed,'' 
4-908 
Bond,  time  for  filing,  18-375 
Change   of   venue,  transcript,  4-997 
Confession    of   judgment,   consent    to, 
14-801 
Power   of  attorney,   14-828 
Statement  on,   14-810 
Contempt,  of  evidence  in  proceeding, 

5-416 
Costs,    offer    of   judgment,   5-862 

Of    bill,    5-926 
Cross-bill,   time    for,   6-280-285 
Cross-complaint,  6-306 
Customs  duties,  of  protest  on  apjioal, 

6-342 
Decedents'   estates,   of   claims,   6-527- 

.529 
Declaration    and    complaint,   6-721 

Non-suit   for   failure   to   file,   7-676 
Dcf.inlt,  necessity  of  filing  compbiint, 

1  1-857 
I)(Miiiirrrr,  6-936 

To   indictment,  12-6.55 
Demurrer  to  evidence,  time  for,  7-14 
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Dopositiiuis,   of  interrogatories,  T-llHO 
lu  otlier  actions,  7-406 
Of  exceptions  to  interrogatories,  7 

251 
Returns,  7-374-3S0 
Discovery,    of    interrogatories,    statn- 
tory!    7-riS0-596 
Additional    interrogatories,    7-596 
Time   for   interrogatories,   7-588 
Elections,   objections   to   nominations, 
S-131 
Of  notice  of  contest,  8-86 
Elkins'Act,  of  reports,   14-282 
Emancipation,  decree  of,  17-807 
Eminent   domain,    of   report   of   com- 
missioners,  8-312 
Equity,  demurrer,  8-480-481 
Errors,     assignment     of,     when     and 
how,  8-627-633 
Cross-errors,  8-645 
Necessary   in   federal   courts,   8-629 
Nunc   pro   tunc   by   order,   8-632 
Evidence,  in  heirship  proceedings,  12- 

924 
Exceptions    to    return    of    homestead 

appraisers,   11-367 
Execution,    of    appraisement    on,    16- 

176 
Exemption   claim,   11-495 
Effect    of,    11-498 
Upon   execution,   11-475,  477 
Exhibits,  8-804,  818 
Fees,  payment   of,  prior   to   issuance 

of    process,    21-695 
File   mark,   conclusive   when,   24-35 
As  evidence  of  date  of  commence- 
ment   of   action/;    24-354 
Findings    and    conclusions,    8-1017 
Of    objections    and    exceptions    to, 
8-1083 
Forthcoming  bonds,   10-14 
Frivolous   and   sham   pleading,   refus- 
ing leave  to   file,   10-290,  297 
Grand   jury,   of  list   lO-ei©- 

Of  minutes,  10-657 
Guardian    and    ward,    letters    of   for- 
eign guardian  before  action,  10- 
901 
Bond,   of   guardian,   13-517 
Holidays,   filing   pleading    on,    15-301. 

See  Sunday  and  Holidays. 
Homestead,   claim,   with   levying   offi- 
cer,   11-329,    331 
Declaration  of,  11-307 
Effect  of,  11-317 
Necessity   of,   11-315 
Who  may  file,  11-316 
Petition,    11-354 
Eeturn   of  ajjpraisers,  11-362 


FILING,   coutd. 

Indictment,  12-98-99 

IinproiuM-ly    filed,    demurrer    where, 
12-65i 
Quashing   where,   12-626 
Indorsement    of,   on   information,    12- 

120 
Information,  12-113,  117,  120 
In  civil  cases,  12-711 
Of  file  mark   of  clerk,   12-120 
Place   of,   12-118 
Where  belated,  12-626 
Injunction,   bill   for,   13-109 
Answer,   13-114 
Bond,   13-172 

New  bond,  13-168,  170 
Taking    from    files,    3-331 
Insanity   inquest,   of   commission   and 

finding  on,  13-469 
Insolvency,   application   for    receiver, 

13-656 
Instructions,   13-767,   771 
Interstate    commerce    commission,    of 

answers,  14-258 
Judgment   roll,  before   execution,   15- 

729 
Jurisdiction,  plea  to,   17-917 
Jury,   list    of,    16-1001 

Jury    room,   sending  papers   on   file 

to,   17-558 
Stipulation    waiving,    16-926 
Justice    of    peace,     with,     instrument 

sued   on,    18-28 
Liens,   for   wages    of   servant,   19-442 
Mandamus  to  compel  filing  of  papers, 

19-213 
Mandate,    19-308 

In    criminal    cases,    19-361 
Motion,    20-19 

Delivered    to    clerk    but    not    filed, 

20-39 
For   new   trial,    20-604 
New  bond,  in  injunction,   13-168,  170 
New  trial,  notice  of,  failure  of  clerk 

to  endorse,  20-594 
Notice,  of   filing  appeal  bond,  18-240 
Opinion,  right  of  court  to  file,  6-84 
Orders,    20-S21 

For   publication   of   process,   23-548 

Pleading,  prior  to  issuance  of  process, 

21-695 

Eecitals  as  to,  in  summons,  21-75'5 

Power    of    attorney,     of,     to     confess 

judgment,  14-828 
Preliminary    complaint,     warrant    is- 
sued on,  12-124 
Preliminary    examination,    record    of, 

21-521 
Process,   of   affidavit   for   publication, 
23-545 
Acknowledgment  of  service,  23-562 
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nXING,  contd. 
Remittitur,    19-308 
Schedule   of  exemptions,   11-503 
Statement   of  case,  24-3-4,  39 
Stay  bond  on  appeal,  24-478 
Stenographer's  transcript,  24-114 
Stipulations,   24-131 
Thresher's  lien,   18-650 
Time,    computation   of,   24-792,   808 
Transcript,    18-283 

Jurisdiction,  effect  on,  18-268 
Justice's  judgments,  15-738;  18-275 
Papers  with,  18-125 
Time   for,   18-126 
Undertaking,   on   appeal,    18-237.   See 

Undertakings. 
Withdrawn    pleadings,      refiling,      24- 

273 
Written     instruments,     as     basis     of 
claim,   in   justice's    court,    18-30 
FIXDINO  LOST  GOODS,  see  Personal 

Property. 
FINDINGS      AND      CONCLUSIONS— 
Consult  analysis  of  this  article,   8- 
991.      See    Issues   in   Pleading   and 
Practice;   Judgment  Records;  Ver- 
dict. 
Admiralty,   findings   on    reference,   1- 
544 
Weight  of  findings  on  appeal,  1-567 
Adverse  possession,  1-641 
Amendments,    to    conform    to,    15-127 
Appeals,  exceptions  below,  2-262,  281, 
283 
As  part  of  record  on,  2-336 
On  appeal,  see  infra,  By  appellate 
court. 
Arrest  in  civil  cases,  findings  in  or- 
ders of,  2-968 
Attachment,  review  on  -appeals,  3-840 

Landlord's   attachment,   18-520 
Attorneys,     in     disbarment     proceed- 
ings,  3-871 
Bankruptcv  proceedings,  in  record  on 

appeal",  3-1028 
Bills  of  review,  errors  in  findings  not 

reviewable,  4-439 
Boundaries,   in   proceedings  to   deter- 
mine,  18-663 
Of  commissioners  or  processioners, 
18-669 
Ecview  of,  18-670 
By  appellate   court,  in   highway   pro- 
ceedings, 11-88,  115 
Conclusiveness   on,    2-444,   446;    11- 

433 
Findings    presumed    justified,    2-425 
Interlocutory    findings,    review,    2- 

448 
Justice's   judgments,    appeal    from, 
18-336 


FINDINGS   AND    CONCLUSIONS, 

contd 
By  appellate  court,  contd. 

Of  referees  not  part  of  record  on, 
2-338 
Case    or   question   certified,    necessity 
for  findings,  4-695 
Findings    certified,   4-757 
Case,  the  action  on  tEe,  4-662 
Commerce    commission,    of,   14-264 
Conclusiveness,  14-276 
Evidence,   as,   14-275 
Commission,    of,    to    examine    incom- 
petent,  12-16 

Commissioner,   see   Judicial  Officers. 

Conclusiveness,  master's  findings,  21- 
44 

Contempt,  in  trial  of,  5-41T-415 

Contrarv  to  evidence,  new  trial   for, 
20-521 

Coroner's  inquest,  5-532 

Decrees,  recitals,  6-777 

Default,    when    required,     6-823;     14- 
897,   900 

Deportation   proceedings,   11-912;    16' 
709 

Divorce,   by   referee,   7-789 

Conclusiveness  of  findings,  7-808 

Dower,    report    of    commissioners.    7- 
881 
Damages  for   detention,   7-888 

Duress,   findings,   7-953 

Easements,  findings,  7-971 

Eminent    domain,  .report    of   commis- 
sioners, 8-309 

Entry  of,  not  a  judgment,  18-103 

Equitable   relief,   for   defects   in,    15- 
300 

Error,   assignment  of,   8-607-612 

Escheat,   inquisition,   8-673 

Estoppel,    findings,    8-708 

Evidence   to   support,   19-813 

Distinguished  from  in  instructions, 

13-802 
Finding  on  issues  made  by,  20-707 

Exceptions  to,  as  waiver  of  jury,  16- 
928 

Exchange  of  realty,  rescission  of,  18- 
698 

Execution   on,   not   authorized,   15-725 

Federal    courts,    conformity    to    state 
law,  25-492 

Fraud  and   deceit,  10-65 

l<>auds,  statute  of,  10-83 

Fraudulent   conveyance,   in   action   to 
set   aside,   ]  0-193-1 97 

General  verdict  as   finding  on   all   is- 
sues,   22-937 

Grand    jury    must    be   legally    organ- 
ized to  make,   12-88 
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riNDINQS   AND    CONCLUSIONS, 

Guardian   and    ward   on    account,    10- 

S40 
Ilighwavs,  action  for  collision  on,  11- 
'256 
Action  for  injuries  from,  11-l;44 
Homestead,    foreclosure    on,    11-3S0 

In  actions  to  protect,  11-431 
Indian  allotment  suits,  in,  12-49 
Injunction,    in,    13-176 
Insanity   inquest,   on,  13-467 
Insolvency,    in,    13-654 
Internal  'revenue,  recovery  of,  14-144 
Intoxicating    liquors,    forfeiture    pro- 
ceedings,   14-510 
Judge,  by  special,   16-699 

Succeeding   judge,    signing   by,    16- 

641 
Term   of   office,   expired,   after,   16- 
640 
Judgment   roll,  as  part   of,  14-900 
Judgments,  to  support  confession  of, 
14-919 

Conformity    to    findings,    15-55 
Distinguished  from,  14-762 
Motion  to  vacate,  on,  15-230 
Jury,    on    challenge    of,    17-186 

Competency   of,    as    to,    conclusive- 
ness, 17-418 
Discharge,  reasons  for,  17-626 
Justice's   court,   in,   18-68,    73 

Entry    on    docket,    18-162 
Juvenile  proceedings,  in,  12-874 
Laches,    as    to,    18-441 
Landlord    and    tenant,     dispossessory 
proceedings,    18-568,    603 
Lien,    proceedings    to    enforce,    18- 
657 
Liens,   enforcement,   18-998 
Landlord's  lien,  18-557 
Thresher's  lien,   18-651 
Mandamus,   in,   19-280 

To  compel,  or  to  review,  19-207 
Master   and    servant,    in    actions    for 
injury   to   servant,    19-550 
Actions  against  master  for  penalty, 

19-567 
In    actions   for   wages,    19-455 
Master  in   chancery,   of,   on   partner- 
ship  accounting,   21-43 
Miner's   liens,  in   proceedings   to   en- 
force,  19-813 
Mining    claims,    conclusive    of    find- 
ings  on  land   department,   19-785 
In  proceedings  to  assort,  19-794 
Xame,  on  proceedings  to  change,  20- 

252 
Necessity  for,  absence  of  as  ground 
for  vacating  judgment,  19-320 
Eeversal,  for  want  of,  18-349 


FINDINGS   AND    CONCLUSIONS, 

(■('»;/(/, 
Ni>gli^onco,    as    to,    20-336 
Now  trial,  error  in  as  ground  for,  20- 

4()S 
Nonsuit,  not   after  findings,  7-063 
On  surplusage,  24-5S0 
rarlniT,   in   scire   facias   against,   21- 

97 
Preliminary    examination,    on,    21-517 
Principal     and     surety,     in     actions 

against,   21-585 
Probate   courts,   on   appeal   from,   21- 

672 
Referee,  18-77.     See  References. 

Decedents'  estates,  6-607 
Request    for,    court    rule    as    to    timo 

for,  6-61 
Rescission   and   cancellation,   in   suits 

for,  22-1029 
Res    judicata,    necessity    of    findings, 
23-46 
Determining     matters     adjudicata, 

23-53 
Findings     or     conclusions     without 
judgment,  23-17 
Sales,   in   actions   for  purchase   price, 

23-263 
Special   interrogatories,   on,   see   Spe- 
cial Interrogatories   to   Juries. 
Special  verdict,  see  Verdict. 

Findings  in  nature  of,  21-834 
Specific   performance,   in,   23-1063 
Statute  of  limitations,  as  to,  10-1084 
Supplementary    proceedings,    in,    24- 

663 
Third   party   claims,   in,    16-154 
Thresher's   lien,   as   to,   18-651 
Trespass,  in   action   of,   24-960 
Trespass  to   try  title,  24-1003 
Trover,  in   action  of,  25-59 
United    States    commissioner,    of,    in 

deportation    cases,    16-709 
Verdict    and    special    findings,    incon- 
sistent,  n-246;   23-095 
Verdict,  findings  in,  25-992 
Waiver  of,  see  Waiver. 
Wills,  on  contest  of  probate,  26-223 
FINES,  see  Penalties,  Forfeitures  and 

Fines;   Sentence  and  Judgment. 
FIRE  ARMS,  see  Weapons. 
FIRE  INSURANCE,  see  Insurance. 
FIRES,    see    Injuries    to    Persons    and 
Property;  Railroads. 
Railroads,     caused     by,     action     for 

damages,  22-275 
Water    supply,    damage   from    failure 
of,  20-139 
FIXTURES,      see     Lands     and     Land 
Transfers;   Waste. 
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FIXTURES,  contd. 

Counterclaim,   for   conversion    of   fix- 
tures,  23-693 
Execution   on,  15-900 

Levy  on,  necessity,  15-904 
E'xemption  of,  in  lieu  of  stock,  16-84 
General  treatment,  18-677 
Landlord's  lien   on,   18-541 
Mechanic's  liens,  necessity  that  ma- 
terials become   fixtures,   19-594 
Province   of  judge  and  jury,  21-836 
Removal,   under   warrant,    14-464 
FLOODING    LAND,    see    Waters    and 
Watercourses. 
Single  or  several  actions,  22-143,  144 
FLOODS,     see     Waters     and     Water- 
courses. 
FOOD   CONTROL,   under   war    legisla- 
tion,  26-20 
FOOD      LAWS,       see       Adulteration; 

Health;  Pure  Food  Laws. 
FORCIBLE  ENTRY  AND  DETAIN- 
ER— Consult  analysis  of  this  ar- 
ticle, 8-1088.  See  Ejectment;  Real 
and  Mixed  Actions;  Writ  of  En- 
try. See  also  Criminal  Procedure. 
Amending,    to    action   for   possession, 

18-566 
Appeals   in,   necessity   of   motion   for 

new  trial,  18-196 
Boundaries,   to    determine,    18-652 
Default,   proof   on,   14-896 
Ejectment,  distinguished,  7-983 
Execution  sale,  by  purchaser,  16-219 

To  redeem  from,   16-231 
Exemptions,   in   action   of,   16-107 
Guardian,   by,   13-587 
Indian  allottee,  by,  12-45 
Intervention,  by  owner,  14-304 
Joint  tenants,  between,  14-740 

By  joint   tenants,   14-742 
Judgment,   res  judicata,   as,  23-35 
Jury,    examination    of   jurors,    17-172 

Peremptory    challenges,    17-207 
Justice's  court,  in,  transfer  of  cause, 

18-168 
Leased   premises,  for,  18-467 

Ejectment,  as  bar  to,  18-560 
Licensee,  against,   18-640 
Mandamus   in,   19-218 
Mining  claims,  to  recover,   19-797 
Moratorium,  [lending,  19-860 
Recoupment,  23-674 
Ees   judicata,    operation    of    decisions 
in,  23-78 
Title    not    concluded    bv    decision, 
23-51 
Second  trial,  20-415 
Survival   of  action,  24-624 
Tax    sale,    to    enforce    24-706 


rORCOBLE  ENTRY  AND  DETAINER, 

contd. 
Tenants    in    common,    action    against 

third   person,    24-755 
Vendor  and  purchaser,  action  by  pur- 
chaser, 25-801 
Action       of       unlawful       detainer 
against  purchaser,  25-787 
FORECLOSURE,     see     Chattel     Mort- 
gages;   Liens;    Mechanics*     Liens; 
Mortgages;      Pledges;      Railroads; 
Special       Assessment;       Taxation; 
Vendor  and  Purchaser. 
B}^  advertisement,  not  an  action,  24- 

316 
Land  contract,  see  Vendor  and  Pur- 

Miner's   liens,   19-811 
Of  pledge   of  stock,  24-175 
Servant's    lien,    19-442 
Strict    foreclosure    of    vendor's    lien, 
25-742 
Decree  for,  25-749 
Tax  liens,  24-674 

Tax   sale,   of   right   to   redeem   from, 
24-697 
FOEETGN  ATTACHMENT,  see  Admir- 
alty;     Attachment;      Garnishment. 
FOREIGN   CORPORATIONS,   see   Cor- 
porations;     Removal     of     Causes; 
Service    of    Process    and    Papers; 
Stock  and  Stockholders. 
FOREIGNERS,    see   Aliens;     Immigra- 
tion; War. 
FOREIGN     JUDGMENTS,     see     Judg- 
ments. 
FOREIGN    LANGIMGE,      instructions 
in,    13-807 
Translation  of  matter  in  indictment, 
12-30S,  386 
Written    threats,   24-790 
FOREIGN  LAWS,  see  Judicial  Notice ;-■ 
Statutes.    See  also  5  Ency.  of  Ev. 
806. 
Pleading,   24-99 

Province    of    judge    and    jury    as    to, 
21-845 
FORESTS,  see  Logs  and  Logging;  Pub- 
lic Lands. 
FORFl'^lTURES,    soo     Penalties,     For- 
feitures   and    Fines;     Search     and 
Seizure. 
FORGERY — Consult     analysis    of    this 
arficlo,   8-1133.     See   Alteration  of 
Instruments;     Counterfeiting;     In- 
dictment   and    Information,        See 
also   Criminal    Procedure. 
Cloud   on   title,  forged  instrument  as, 

21-996 
Joinder   with   uttering   forged   instru- 
ment, 12-535 
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FORGERY,  coittd. 

JihluMiuMit,  ros  .iudicata  oiioration,  23- 

Jurv,    disqualification    of    iurors,    17- 
'3-lG 
Understaiuiiufj  of  term  fori:jorv,  17- 
2S3 
Of    aflidavit,    to    oriininal    conijilaint, 

V2-V29 
Process,    alteration    of,    21-759 
Eepugnancy  in   charpinp^,   12-339,  340 
Variance   as   to    instrument,   25-GOO 
Warrant  to  confess  judgment,  of  sig- 
nature to,  1-1-846 
FOR:NrEE    ACQT^TTTAL   OR   CONVTC- 
TIOX,  see  Arraignment  and  Plea; 
Jeopardy. 
FOR:^rKR    ADJI'DTOATTON,  see  Jeop- 
ardy; Judgments;  Law  of  the  Case; 
Res  Judicata. 
Rulinij  on  motion  as,  20-42 
FORMER  JEOPARDY,  see  Jeopardy. 
FOR^kfER  JUDGMENT,  see  Judgments; 

Res  Judicata. 
FORM  OF  ACTION,  see  Forms  of  Ac 
tion. 
Mastake   as   to,  24-370 
Amendment,   see  Amendments  and 
Jeofails. 
Variance  between  process  and  plead- 
ing, 25-538 
Variance  from,  25-652 
FORMS — See  Volume   IX,   and   specific 
titles.       See     also     Supplement    to 
Standard  Proc. 
Accounting,    bill    for,    between     ten- 
ants of   mineral   lease,   19-810 
Action    to   review,   of   complaint,    15- 

366 
Affidavit,  on  order  to  show  cause,  13- 
299 
For  execution,  15-783 
Affidavits  of   defense,  in   actions  for 
purchase    price    of    goods,    23-255 
Answers,  2-70 
Assumpsit,     for    money    paid    under 

mistake,   19-836 
Attorneys,      petition      for      summary 

remedy  against,  18-851 
Bankruptcy  proceedings,  3-898 
Petition    for   appeal,    3-1019 
Requirements  as  to  schedules,  3-978 
Bill    of    particulars,    forms    and    con- 
tents,   4-393 
Form   of  order  for,  4-406 
BUls   and    answers,   general    form    of 

answer,  4-174 
Bills   of   exceptions,   form    and   requi- 
site, 4-321-327 
Form  of  certificate,  4-353 


FORMS,   coutd. 

lUlla    of    review,    form    and    contents, 

4-448-451 
Boycott,   conspiracy   to,   18-423 
Certiorari,    of    writ    of,    4-928 
Of   petition   for,   18-370 
Motion  to  quash,  18-377 
Commerce  commission,  of  jietition  on 

order  of,  14-275 
Costs,  olfer  of  judgment,  5-955 
Demurrer,  general,   6-871 

In  mandamus,  19-276 
Error,  assignment   of,  8-531-539 
Execution,   writ   of,   15-790 

•Tustice's    judgment,    on,    18-133 
Return   on,   15-742 
Findings  and  conclusions,  S-1024-1032 
Forthcoming  bonds,  of,  16-135 
Indictment,  fornication,  18-881 
Information,   to    abate    nuisance,    14- 

461 
Injunction,  13-43,  181,  183 
Bond,    13-160 

Damages,   order   for,   13-326 
Liquor   nuisance,   against,   14-461 
IMotion  to  dissolve,  13-245 
Order   dismissing,   13-277 
Insolvency,   in,    13-692 
Instructions,  of,  13-715,  716,  717,  804 
Burden  of  proof,  13-887 
Character   and   appearance   of   wit- 
nesses, 13-902 
Credibility    of   witnesses,    13-899 
Necessity  of  writing,  13-751 
Of   requests    for,    13-730 
Reasonable  doubt,  13-893 
Insurance,  actions  concerning,  14-106 
Interstate    commerce    commission,    ot 

pleadings   before,   14-255,   258 
Intervention,  of  pleading  for,   14-322 
Intoxicating      liquors,      pleading      to 
abate    nuisance,    14-461 
Injury  from,  declaration  for,  14-482 
.Tudgment,  of,  in  justice's  court,  18- 
102 
By  confession,   14-811;   18-84 
Motion   to   vacate,   15-217 
Notice  of  motion,  15-225 
Judicial  record,  of  complaint  setting 

out,   15-366 
Judicial    sales,    petition    or   leave    to 
purchase  at,  16-774 
Notice,    of,    of   application    for    re- 
sale,   16-825 
.lury,  of  oath  to,  17-429,  432 
Larceny,  indictment  for,  18-765 
Life  estate,  of  petition  to  terminate, 

18-627 
Mandamus,    of    order   awarding  writ, 
19-280 
Of  writ  of,  19-282 
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FORMS,  contd. 
Manaate,    19-303 

In   criminal   cases,  19-360 
Marriage,    complaint   for  annulment, 

19-379 
Mesne    profits,    of    demand    for,    19- 

779 
Mining     claims,     complaints    of    ad- 
verse elaimaints,  19-788 
Of  complaint  to  quiet  title  to,  19- 
801 
Monopolies,     complaint     for     injury 

from,   19-850 
MJotion,   of,   to  vacate  judgment,  15- 
217 
Damages  in  injunction,  for,  13-322 
For  penalty  against  sheriff  or  con- 
stable, 23-850 
Notice,   of,   of   appeal,    13-515 
Execution   sale,   16-169 
Judgment,  of  motion  to  vacate,  15- 

225 
Resale,  application  for,  16-825 
Oath,   of,   on   voir  dire,  17-lol 

Custodian   of  jury,  to,   17-447 
Orders,  of,  contempt,  13-305 

For  damages,  in  injunction,  13-326 
For   publication   of   process,   23-547 
Judgment,  opening,  15-247 
Eeinstating    injunction,.  13-284 
Partnership,      declaration      or      com- 
plaint  by  surviving  partner,   21- 
105 
Power    of    attorney,    of,    to    confess 

judgment,  14-818 
Procedendo,    of,    in    criminal    cases, 

19-360 
Recitals,  of,  in   execution,  15-831 
Remittitur,  of,  in  criminal  cases,  19- 

360 
Rent,  in  action  for,  18-492 
Return,    of,    on    execution,    15-742 
Revivor,   of   order    of,   23-172 
Sales,  complaints  for  purchase  price, 

23-247 
6cire  facias,  15-785 
Statutory,  see  Statutory  Forms. 

Compliance  with  sufficient,  24-943 
Third   party   claim,   of,   16-133 
Time   of   offense,  charging,   14-381 
Transcript,  of  certificate,  18-278 
Trespass,  for  injury  to   mining  prop- 
erty, 19-805' 
Venditioni  exponas,  9-42 
Verification,   insolvency   petition,   13- 

651 
Warrant  of  seizure,   14-498 
Wills,  petition   for  probate,  26-199 
Probate,   ancillary    20-327 

FORMS  OF  ACTION— Consult  analysis 
of   this  article,   10-1.  See   also   24- 


FORMS  OF  ACTION,  contd. 

364.      See    Assumpsit;     Case     (the 
Action  of  Trespass  on  the) ;  Coven- 
ant,    Action    of;     Debt;     Detinue; 
Dower,    Proceedings    to    Recover; 
Djectment;     Replevin;     Suits    and 
Actions;     Trespass;     Trover    and 
Conversion. 
Abolition    of,    13-99;    21-154;    24-369 
Effect,   of  code,  24-374 
On    jury   trial,    16-858 
On   mechanic's   lien   proceedings, 

19-615 
On  probate  proceedings,  21-658 
Account,  21-19 

Amendment,     changing,     1-925,     926; 
18-560;  19-616;  21-678.     See  New 
Cause  of  Action  or  Defense. 
Tort    to    contract,    8-327 
Animals,  injury  to,  1-965 
Appeal,  right  to  change  on,  18-320 
Appeal   bonds,   2-93 
Apprentices,   for   enticing,   2-585-587 
Arbitration,   on   awards,   2-646,   647 
Assumpsit,   2-170;    21-7,   20 
As  test   of   survival  of  cause   of  ac- 
tion,   24-592 
Banks  and     banking,  for  negligence 
in   collecting,   4-12 
For   liability   over  subscription,  4- 

21,  22 
On  subscriptions,  4-13 
Bills    and    notes,   4-225-229 
Bills   of   particulars,   affecting   grant- 
ing of,  4-383 
Breach  of  promise,  4-547 

Trespass  in  form,   16-105 
Case,  the  action  on  the,  4-612-662 
Amcndmcnfe   changing,   4-656 
From   facts   alleged,   4-641 
Objection  to  improper  form,  when, 
4-661 
Choice    of   remedies,   5-98 
Civil  and  criminal,  24-364 
Civil  Damage  Act,  under,  14-474 
Code,    under,    6-656;    24-374 
Collateral  attack,  where  wrong  form, 

15-477 
Common    carrier,    against,    21-117 
Ejection    of    passenger,    21-153 
Loss  of  baggage,  21-162 
Common   law,    24-370 
Consolidation  of  actions,  what  joined, 

•5-'264 
Conspiracy,    civil,    5-321 
Contempt,    criminal    or   civil,   5-382 
Contract  and  tort,  see  infra,  Ex-  con- 
tractu  and   also   Ex  delicto. 
TTow   determined   which,   24-371 
Contribution,  5-498 
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FORMS  OF  ACTION,  coiitd. 

CoriuM-at  ions,   same  as  persons,  5-559- 
r)()3,   51)4-571) 
For   dividends,   o-C93,   694 
For  niisnianagenient,  5-695 
On  subscription,  5-6S8 
Statutory   liability  of  stockholders, 

5-691 
Stockholders'   suit,  5-702 
Subscriptions,   5-722 
Costs,  offer  of  iudgment,  5-851 
Covenant,  action   of,  6-134-163 
Criminal   conversation,  6-253 
Customs   duties,   to    recover  back,   6- 

35? 
Death  by  wrongful  act,  6-372 
Debt,  grounds  for,   6-465 
On    what   contracts,    6-468 
To  recover  penalty,  11-143,   162 
Declaration    and    complaint,    conclu- 
sions,   6-711 
General    observations    as    to,    6-723 
Prayer  for  relief  indicating,  6-718 
Stated    in    caption    of    declaration, 
6-645,   654-667 
Demurrer,   mistake  in   remedy,  6-910 
Departure,  changing  form,  7-138.  See 
New    Causo    of   Action   or   De- 
fense. 
Detinue,  in  general,  7-470-490 

For   personal   property,   7-474 
Discovery,  statutory  action,  7-546 
Due    process    of   law,   forms    of   pro- 
cedure,  7-896,   898 
Ejectment,    7-976,   981 
Election  of  remedies,  see  Choice  and 

Election  of  Remedies. 
Eminent   domain,  for  taking  without 

compensation,  8-348,  358 
Escheat,    8-664 
Estrays,  civil  actions,  8-721 
Ex    contractu,    1-413;    4-625,    651;    5- 
359;   10-222;  24-371  ^ 
Common    carrier,    against,    10-219; 
■  21-117,   122 
Ejection  of  passenger,  21-153 
Loss  or  injury  to  baggage,  21- 
162 
By,   21-116 
Effect   of  code,   24-375 
How   determined,   10-222;    24-371 
Injunction  bonds,  on,  13-333 
Judgment,  set-off  of,  in  16-563,  570 
Justice's   court,   17-938 
Partnership,    by    and    against,    21- 
55 
Accounts,   settling,   16-105 
Ex   delicto,   24-371 

Common    carrier,    against,    10-219; 
21-117,  123 
'Ejection  of  passenger,  21-153 


FORMS  OF  ACTION,  routd. 
Ex   liolu'to,   anitd. 

Common    carrier,   contd. 

Loss    or    injury    to    baggage,    21- 
162 
For   breach    of   contract    duty,    19- 

459;-  24-371 
Justice's  court,  in,   17-942 
Partnership   by   and    against,   21-60 
Principal    and    agent,    against,    21- 
553 
Between,   21-535 
Set-off  of  judgment  in,   16-563 
Execution   sales,   to  protect   purchas- 
er's rights,  16-219 
Exemptions,  as  affected  by,  16-105 
Extortion,  8-825 

Factors    and   brokers,    8-868-882,    905 
Forcible    entry    and     detainer,     civil 

under  statutes,  8-1090 
Freight  carriers,  how  determined,  10- 

222 
Game     and     fish,     infringement     of 

rights,    10-306 
Gaming,    recovery   from    stakeholder, 
10-324 
Actions  for  penalties,  10-329 
Eecovery   by   winter,   10-328 
Gifts,  to  recover  for  ineffectual  gifts, 

10-602 
Guaranty,  10-672 

Habeas  corpus,  as  civil  action,  10-911 
Hawkers  and  peddlers,  for  penalties, 

10-975 
How    determined,    1-413;    4-625,    641, 

651;  5-359;  10-222;  13-43 
Injunction  bond,  on,  13-330 
Innkeepers,  actions  against,  13-414 
Internal    revenue,    respecting,    14-152 

To   enforce  forfeiture,   14-148 
Intervention,  does  not  change,  14-289 
Intervener  cannot  object  to,  14-330 
Intoxicating  liquors,  injury  from,  14- 
481 
Violation   of   liquor  laws,   14-349 
Juclgments,  as  affecting  set-off  of,  16- 
563,  570 
On   justice's  judgment,   18-147 
Justice's  court  in,  17-987 
Landlord  and  tenant,  for  rent,  18-472 
Leased   premises,  negligence  in  re- 
pairing, 18-464 
Legal  or  equitable,  24-366 

Abolition  of  distinctions,  24-369 
How   determined,  which,  24-367 
Legal   or   equitable   relief   in    same 
action,  24-378 
Lex  fori   controls,   22-725 
Libel,  for,   18-889 
Life  estate,  for  injury  to,  18-623 
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FORMS  OF  ACTION,  contd. 

Master    and    servant,     for     wrongful 
discharge,   19-420 
Eemedy  for  injury  by  servant,  19- 
558 
Mechanic's     liens,     enforcement     of, 

19-615 
Mining  claims,  to  determine  adverse, 

19-785 
Mortgages,  to  foreclose,  19-908 
Partnership,     between     partnerships, 

21-62 
Patents,    for    infringement,    21-184 
Penalties,   for,    11-143,   162;    19-52 

Liquor  laws,  for  violating,  14-466 
Pleadings,   as   determining   form,    10- 
222;   21-118;   24-372 
In    justice's    court,    18-23 
Process,   for   abuse   of,   21-79^5 
Eeal  and  mixed  actions,   22-308 
Eeversions,  injury  to,  18-629 
Servant,   injury   to    by   third   person, 

19-555 
Sheriffs    and    constables,    actions    by 

and  against,  23-865,  922 
Tort,  see  supra.  Ex  delicto. 
Trespass,    as    distinct    remedy    from 
case,    19-560 
FORNICATION,  see  Lewdness;  Prosti- 
tution. 
Adultery,  joinder  with,  12-536 
General  treatment,  18-880 
Incest  committed  by,  12-6 
Libel   and  slander,  imputing  fornica- 
tion,  18-904 
Marriage,     negativing,    in     charging, 

12-351 
Miscegenation,    as    element     of,     19- 

826 
Rape,  joinder  with,  12-536 
FORTHCOMING       BO  N  D  S— Consult 
analysis   of  this   article,  10-3.      See 
Bonds;     Justification    of    Sureties; 
Replevin;     Sequestration;     Under- 
takings. 
Actions   on,  as  collateral   attack,   15- 

388 
Agricultural  liens,  in  proceedings  to 

enforce,  18-646,  649 
Amount  of,  16-136 
Attaclimont,    3-570 

Distinguished   from    dissolution,    3- 

820 
Landlord's  attachment,  18-518 
Liens,   to    enforce,    18-646 
Limitation   of   actions,  3-670 
Conditions   of,   16-136 
Discharge  of,  motion  for,  16-146 
Distress,    in,   by   tenant,    18-534 
Execution,   on    property   released   un- 
der,   15-897 


FORTHCOMING  BONDS,  contd. 

Injunction,  in,  return  of  property,  13- 

200 
Judgment  creditor,  by,   16-159 
Judgment    on,    effect  'as   merger,    16- 
558 
Motion  for,  16-146 
Sureties,   against,   16-148 
Jurors,   disqualifying   interest,   17-336 
Landlord  and  tenant,  distress  by  ten- 
ant,  18-534 
Lien,  in  proceedings  to  enforce,  18- 
556 
Personal    service,    equivalent   to,    14- 

868 
Recitals  in,   as  estoppel,  16-128 
Replevin,   redelivery   bond  in,   22-917 
Sequestration,  upon  release  of  prop- 
erty,   23-498 
Third   party    claims,    on,    16-133,    134 
Judgment   against   surety,   16-148     . 
To  whom  payable,  16-135 
FRANCHISES,  see  Corporations;  Pub- 
lic     Service      Corporations;      Quo 
Warranto;   Street  Railroads. 
Dissolution    of    corporation    enjoining 

use    after,    26-468 
Enjoining,   20-201 
Execution   on,   15-850 
Ferry,    actions   respecting,   26-144 
Mandamus   to   compel   grant,   20-160 
Plea  of,  22-83 
Quo  warranto  to   test  right  to,  22-5, 

22,  35,  36 
Toll    road    franchises,     abandonment 
or  forfeiture   of,   21-617 
FRATERNAL  ASSOCIATIONS,  see  As- 
sociations; Beneficial  Associations; 
Insurance;    Religious   Societies. 
FRAUD  AND  DECEIT— Consult  analyr 
sis   of   this   article,   10-33.   See   Ac- 
count    and     Accounting;      Equity 
Jurisdiction  and  Procedure;  Money 
Had  and  Received;  Postoffice;   Re- 
formation;    Trusts    and    Trustees; 
Undue  Influence. 
Account  stated,  impeached  for  fraud, 
1-250,  254 
Replication    to   plea   of,   1-252,   253 
Action   to   review,   for,    15-362 
Affidavit    of    merits,    how    stated    in, 

1-698 
Alien,   in    admission    of,    11-908 
Amendments  as  new  cause  of  action, 

20-362 
A{ipraisal,  in,  on  execution   sale,  16- 

173,    176 
ArcTiitects  and  builders,  prevents  re- 
covery by,  2-698 
Arrest    in    civil   cases,  Btatements,   2- 
946,  958 
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FRAUD  AUD  DECEIT,  cfl)itd. 
Arrost  in  civil  cases,  contd. 

Avorniouts  in   complaint,  2-963 
Assumpsit,  for,  3-1 9S 

Proof    under    general    issue,    2-1S9; 
3-213 
Attachment,  as  ground  for,  21-49 
Debts    fraudulently    contracted,  3- 

360 
Fraudulent     intent    to    dispose    of 

property,  3-37S,  396 
Obligation,    fraudulontlv    incurred, 
21-31 
Attorney,  of,  action  by  client  for,  18- 

S54J   857 
Bankruptcy  proceedings,  as  objection 

to    discharge,    3-926-927 
Bastardy   proceedings,    release,   4-72 
Bill  in  equity,  allegations  in,  4-126 
Bills  and  notes,  specially  pleaded,  4- 

276 
Bills   of  particulars,  4-398 
Bills   to   impeach   judgments   and   de- 
crees for  fraud,  4-473 
Averments  of  fraud,  4-485 
Bonds,  plea,  4-515 
Boundaries,    in     obliterating,     equity 

jurisdiction   where,   18-655 
Case,  the  action  on  the,  4-632 

Scienter    alleged,    4-648 
dhoice  and  election  of  remedies,  5-104 

Instead   of   assumpsit,   5-116 
Client,  of,  in  settling  suit,  18-826 
Collateral   attack   for,    15-463;    21-884 
Composition  with  creditors,  fraud  in, 

5-180 
Compromise      and      settlement,      im- 
peached  for,   5-199 
Allegations  in  bill   to   set  aside,  5- 
200 
Conclusion    of  law,  allegation   of,   5- 

214 
Counterclaims    in    actions    for    fraud 

and    deceit,   23-619,   657 
Cross-demands   for,   counterclaim,   23- 
636,   682,   689 
In  partnership  accounting,  21-39 
Eecoupment,    23-668 
Decedents'      estates,     setting     aside 

sales,  6-575 
Deed,  in  obtaining,  18-706 

Cancelling,    for  fraud,   \^-m9 
Default,    admissions   bj'',    14-886 

Necessity   of  pleading,   11-1027 
Defense,  preventing,   equitable   relief 
where,    15-309;    18-116 
Defense  of  fraud,  in  justice's  court, 
18-39 
Kent,  in   action   for,  18-39 
Denial    of,   in   injunction,   13-233 


FBAUD  ANT>  DECEIT,  contd. 

Departure,    7-l.'U 

Ecplication  of  changing  action,  7- 
140 

Distress,  as  ground  for,  18-523 
Divorce  bv  collusion,  7-770 
Collateral   attack,   7-808 
Setting   aside,   7-803 
Dower,  allegation  in  petition  for,  7- 

875 
Elements,  of  fraud,  15-321 
Equitable   relief  from,   19-831 
Equity     jurisdiction,     8-420-428;     15- 
264,  320 
Accounting,    21-36 
Defense,    fraud    preventing,    15-309 
Entering  judgment,    fraud    in,    15- 

343 
Legal    remedy,    fraud    preventing, 
15-276;    18-865 
Evidence,   to   establish,  16-821 
Exchange      of    realty,    in,    remedies, 

for,   18-695 
Execution,   as   to   amount   of,    15-803 
In  proceeding,  21-792 
On     goods     fraudulently    intermin- 
gled,  15-843 
Execution  sale,  in,   16-191,  200,  210, 
222 
Amount   of,  as  to,   15-803 
Effect  on,  16-201,  215 
Executors   and  administrators,  in  ac- 
counts  of,   21-657 
Exemplary  damages,  in  pleading,  13- 

367 
Exemptions,  16-24 

In  actions  based  on,  16-107 
Factors  and  brokers,  specially  plead- 
ed, 8-897 
False  pretenses,  see  Obtaining  Prop- 
erty by  False   Pretenses. 
Forcible    entry   and   detainer,    allega- 
tions  of   fraud,   8-1117 
Forthcoming,  sureties   not   liable,   10- 

30 
Frauds,    statutes    of,    allegations     to 

take  out   of,  10-72 
Fraudulent        conveyances,      alleging 
fraud,   10-157 
Defense,   denial   of   fraud,   10-179 
Homestead  allotment,  impeaching  for 

11-365 
Husband    and    wife,    suits    between 

for,   11-712 
Illegal  rates,  prosecutions  for  obtain 

ingj   14-279 
Injunction,  in,  as  ground  for  dissolu 

tion,  13-237 
Innkeepers,      prosecutions      for      de 
frauding,  13-408 
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FBAUD  AUD  DECEIT,  conid. 

Insane     person's     property,    sale    in- 
duced  by   fraud,    13-596 
Insolvency,   discharge    in,   13-686 
Instructing  as  to,  11-1067;   14-100 

Defining   fraud,   13-821 
Insurance,   in   contract,   14-104 
As  defense,  14-62 
Instructions   as   to,   14-100 
Province  of  judge  and  jury,  14-82 
Intermingling     goods,     in,     execution 

■where,    15-843 
Internal  revenue,  commissioner's   de- 
cision, 14-139 
Interpleader,   as   affecting,   14-183 
Issue  of,  proof  of  homestead  on,  11- 

422 
Judge,  of  the,  15-335 
Judgment,   in   procuring,   16-150 
Alteration  of,  fraud  in,  15-334 
Amendment   for,   15-121,   139 
Cancelling  title  derived  through,  15- 

389 
Collateral  attack  for,  15-463 
Confessed     judgment,     in,     14-804, 

846;    18-86 
Consent  judgments,  14-924 
Entering    judgment,   fraud   in,    15- 

343 
Equitable  relief,  for  fraud,  15-269, 

275,   288,   320,   343;    18-115 
Infant,   against,   12-782 
Insane   persons,   against,   13-618 

Insanity   inquest,   in,    13-472 
Merger  or  bar,  as  affecting,  15-565 
Opening,  vacating  and  setting  aside, 
for,    12-782;    14-846,    853,    924; 
15-162,  172,  186,  191,  212,  237, 
380 
Eelease  of  judgment,  fraud  in  ob- 
taining, 16-583 
Satisfaction  of  judgment,  vacating 
for,   16-589  ' 
Judicial  sales,  in,  16-810 
Appraisement,  in,   16-737 
Bidding,    fraud   in,    16-776,    778 
Confirmation,  as  ground  for  refusal 

of,  16-795 
Effect    of,    12-848 
Vacating  for,  16-804,  810,  814 
Jurisdiction,   procured   by   fraud,   15- 

283;   17-718 
Jury,    fraud    in    summoning,    17-77 
Disqualified  juror,  fraud  in  putting 

on  jury,'  17-128 
Insolvency,  as  affecting  right  of  to 

jurv,"^  13-674 
Question   nf  fraud   for,   21-837.   See 

Province  of  Judge  and  Jury. 
To  try  issue  of  fraud,  16-901 


FBAUD  AJNTD  DECEIT,  contd. 
Jury,   contd. 

Witnesses     in      similar     eases     as 
jurors,    17-342 
Justice     of    peace,     certiorari   to   re- 
view, 18-382 
Laches,   as   excuse   for,   18-433 

In  asserting,  18-696 
Landlord   and   tenant,    as   defense   in 
dispossessory      proceedings,      18- 
592 
Landlord,     counterclaim    based    on 

fraud    of,    18-477 
Rent,  as  defense  in  action  for,  18- 
493 
License,   cancellation   for,    16-904 
Lien,   in    discharging,    18-1002 
Mandate,  in  obtaining,   19-312 
Marriage,   annulment    for    fraud,    19- 
372 

Pleading,  19-380 
Naturalization,   ground   for    cancella- 
tion of,  20-273 
New  trial,  of  party  seeking,  15-310 

For  fraud,  18-78 
Patents,   in   respect  to,  21-181 
In    obtaining,    21-194 
Cancellation   for,   21-223 
Principal  and  agent,  actions  by  third 
persons,    21-554, 
Fraudulent  assumption  of  authority 
by  agent,  21-540 
Principal   and   surety,   as  defense   in 

actions  against,  21-582 
Process,  alteration  of,  21-760 

As   affecting   misnomer  in,  21-718 
In    return   of,    15-297 
In   service    of,   23-517 
Upon  parent,  12-746 
In  use  of,  21-787 
Province   of  judge  and   jury,   19-767 
See  Province  of  Judge  and  Jury. 
When  for  jury,  11-1056 
Public  lands  in  obtaining  patent   to, 

21-879,   890 
Eecoupment.  for  fraud  inducing  pur- 
chase,  23-677 
In  actions  for  fraud  and  deceit,  23- 
679 
Rehearing  for,  22-656 
Reloasp,     fraud     in    obtaining,    4-72; 

Ifi-fTHS;  22-693.     See  Release. 
Rescission    for,    18-695;    21-17,    182 

Allegation   of,  22-997 
Res   judicata,   effect    of  fraud,   23-19 

Issues  as  to   fraud,   23-46 
Sales,    cross-demand    for    fraud,    23- 
255 
Fraud    as    defense    to    actions    for 
purchase  price,  23-253 
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FRAUD  AND  DECEIT,  cxiitd. 
:Salos,    coittJ. 

Koinodios    for    I'raml    of    buyer,    2:'.- 

211,  '225 
AVaivor   of   fraud   of   buyer,   23-22.! 
Set-off,    preventing,    equitable     relief 

where,   l;')-352 
Settlement    contracts,    as   ground    for 

reformation  of,   11-820 
Specific  performance,  effect  of  fraud 

or   deceit,    23-1012 
Statute    of    limitations,    as    affecting, 
L8-1003,    1069 
Failure   to   plead,   18-1020,   1023 
Pleading    fraud    in    avoidance    of, 
lS-i072 
Stipulation  induced  bv,  setting  aside, 

24-149 
Stock   sales,  remedies,  for  fraud,  24- 

182 
Stock  subscriptions,  in,  remedies  for, 
24-164 
Pleading  in  suit  to  enforce,  24-162 
Trademark,     simulating,    action    for, 

24-872 
Vendor    and    purchaser,    remedies    of 
purchaser,  25-805 
Action   by   purchaser  for   fraud, 
25-828 
Verdict,  in,  as  ground  for  new  trial, 

18-78 
Will  contest,  allegation  of,  26-256 
Wills,   fraud  in   probating,   15-287 
Writ  of  error  coram  nobis,  on.  ground 

of   fraud,    15-373 
Writ  of  review,  grounds  for,  23-145 
FRAUDS,       STATUTE       OF— Consult 
analysis    of    this    article,    10-67 
Arbitration,   in   violation   of   not    en- 
forcible    in    equity,    2-661 
Architects   and  builders,  2-709 
Bill  in  equity  setting  up  contract,  4- 

119;    10-70 
Contract  void  under,  common  counts 

when,  11-954 
Cross-demands,     based     on    demands 

within  the  statute.  23-JlO 
Demurrer,  when,  6-918;  10-73 
Denials,   proof   under,   7-94;    10-74 
Execution  on  lands,  as  affecting,  15- 

845,  890 
Master    and    servant,    contracts     for 

services,  19-422 
Pleading,  in  justice's  court,  18-39 
Principal  and  agent  as  parties  to  ac- 
tion   on   contract   within   statute, 
21-551 
Rent,  in   action  for,   18-493 
Sales,  complaints  for  purchase  price, 
23-248 


FRAUDS,  STATUTE  OF,  contd. 

S]n"cili('     iMTloniianri',     avonncnts     as 

lo    statute    of    frauds,    2;.-1048 
Trust,    alleging    writing,   25-85 
What    law    governs,    22-729 
FRAUDULENT        CONVEYANCES  — 
Consult  analysis  of  this  article,  10- 
84.   8ee      Creditors'     Suits;     Judg- 
ments   and.    Decrees,    Enforcement 
of. 
Alimony,   in    fraud    of     wife's     right 

to,   7-839 
Assignment    for    creditors,     prerequi- 
sites  to   attack,  3-55 
Bill  or  complaint  to  set  aside,  3-60 
Prior  to  fraudulent  conveyance,  3- 

67-69 
Trial  and  judgment,  3-61 
Attachment,  as  ground  for,  3-377;  5- 
634 
After  transfer  by  grantee,  15-883 
Previous    suit    to    set    aside    effect, 
3-633 
Corporate    propertj^,    of,    restraining, 

parties,   13-33 
Creditors'    suit,   attack   by,   6-168 
Equity  jurisdiction,  8-428 

Parties,    8-459 
Execution,  as  affecting,  15-879 

After   transfer   by   grantee,    15-883 
Garnishment,  in  hands  of   purchaser, 
10-397 
Of    fraudulent    purchaser,     10-448, 
449 
Homestead,   as   abandonment,   11-457, 
468 
Of   business   homestead,    11-468 
Insolvent's  property,   13-661 
.Judicial  proceedings,  effected  through, 

15-881 
Jury,  trial  by,   16-858 
Multifariousness,   20-60 
Non-exempt  property,  of,  16-24 
Receiver  appointed  in  supplementary 
proceedings,   action   by,  24-570 
FRAUDITLENT    PREFERENCES,    see 
Assignment     for     the     Benefit     of 
Creditors;      Bankruptcy      Proceed- 
ings; Fraudulent  Conveyances. 
FREEHOLD,     see     Lands     and     Land 

Transfers. 
FREIGHT  CARRIERS — Consult  analy- 
sis of  this  article,  10-217 
Action   by   factor,   8-878 
Appeal,  new  cause   of  action  on,  18- 

326 
Garnishment,  "balance  due  connecting 
carrier,    10-411 
Carriers   liable,    10-409 
Instructions,  character  as  carrier  as- 
sumed,   13-862 
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FUEIGHT  CARRIERS,   contd. 
Interstate    carriers,    14-244 
Intoxicating  liquors,  actions  for  loss 
of,    14-517 
Prosecutions   for   carrying,    14-427 
Jurors,   matters   disqualifying,   17-351 
Peremptory        challenges,      number 
where  carriers  jointly  sued,  17- 
239 
Who  have   similar  claims,  17-341 
Lien    of,    enforcement,     18-991,     995, 

1001 
Live  stock,  injuries  to,  13-398n 
Recoupment,    in    actions    by    carrier, 
23-677 
In  actions  against  carrier,  23-678 
FEIEXDLY  SUITS,  see  Amicable  Ac- 
tions. 
FRIEND  OF  THE  COURT,  see  Amicus 

FRIVOLOUS  AND  SHAM  PLEAD- 
INGS— Consult  analysis  of  this 
article,  10-260.  See  Motions;  Strik- 
ing Out  and  Withdrawal;  Sur- 
plusage and  Scandal.  . 
Accord    and    satisfaction,    sham    plea 

of,  1-187 
Answers,  2-69;  12-908 

In  justice's   court,   18-92 
Striking  out,   default   after,   14-877 
Demurrer,  6-976,   978;    13-425 
Frivolous  appeals,  costs  and  damages 

for,  5-986 
Striking   out,    18-44;    24-264 
Answer,  14-877 
Demurrer,   14-877 
Motion,    14-878 
FUGITIVE  FROM  JUSTICE,  see  Ex- 
tradition; Habeas  Corpus. 
Indictment,  rifjht  to  complain  of  de- 
lay in  filing,  12-95 
Right  to  preliminary  examination,  12- 
115 
FUNDS  AXD  DEPOSITS,  see  Deposit 

in  Court;  Garnishment. 
fiAMP.LIXr;,  SCO  Gaming. 
GAME    AND    FISH — Consult     analysis 
of    this    article,    10-306 
Exemption,   fisherman's   wages,   16-42 

Fishing  boat,  16-86 
Jury,  violation   of  game  laws,  16-856 
Trespass,    by    licensee,    18-639 
Venue    of    unlawful    shipment,    25-929 
GAMING — Consult  analysis  of   this  ar- 
ticle,  10-314.      S.o  Illegality,  How 
Pleaded;     Indictment     and     Infor- 
mation;     Lotteries;      Search     and 
Seizure.     Sec    also     Criminal     Pro- 
cedure. 
Bond,  for  gaming  debt,  vacating  con- 
fessed judgment  on,  14-851 


GAMING,  contd. 

Continuando,    charging   under,   12-505 
Cross-demands     based     on     gambling 

transactions,  23-710 
Elections,  betting   on,   indictment,   8- 

147 
Exemptions,     against     judgment     for 

lost   wager,    16-106 
Garnishment  of  stakeholder,  by  cred- 
itors of  loser,   10-466 
Judgment,  equitable  relief  from,  15- 
307 
Vacating,  15-156 
Jury,  disqualifying  interest  of  jurors, 
17-347,   348 
Wagering  as  to  conduct  of,  17-507 
Margins,    dealing    in,    venue,    25-928 
Variance,     place,    when     immaterial, 
25-562 
Time,  25-576 
GARNISHMENT — Consult    analysis    of 
this    article,    10-305.      See    Attach- 
ment;    Creditors'     Suits;     Home- 
steads and  Exemptions;  Judgments 
and     Decrees,     Enforcement     of; 
Sequestration. 
Abatement,  plea  of,  by  garnifshee,  1- 

35 
Admiralty,     interrogatories     to     gar- 
nishee, 1-465,  466 
Answers,  1-466 
Process  in,   1-492 

How   executed,   1-496,   497 
Answer,  of  garnishee,  18-36 
Appeal,    2-175 

Answer  bv  garnishee,  18-319 
Bond,  amount  of,  18-249 
Oarnishee,    appeal    by,    15-110;    18- 
189,  340 
As  party,  2-225 
Interrogatories  on,   18-335 
Judgment  on,  18-351 
Justice's   court,   from,   18-187 
Notice  of  appeal,   18-216 
Pending,   2-329 
Process,  as  waiver  of,  18-264 
Proof   of   garnishment    on,    18-316 
Record  on,  18-281 
Assigned    property,    for,    3-51 
Assignee,  of,  3-88 
Bank,  as  garnishee,  4-6 

Garnishment   by   for  unpaid   stock, 
4-16 
Certiorari,  to  review,  18-366 

Who   may  obtain,   18-373 
Collateral  attack,  of  proceedings,  15- 

408,    424;    18-123 
Consul,   as  garnishee,  21-626 
Corporations,  subject   to,  5-576 
By  and  against,  5-636 
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GARNISHRIENT,    contj. 
■Corporations,    contd. 

Dissolution    of,    effect    on    garnish- 

nuMit,   2G-141 
Foreign,   5-740 
Venue,  5-593 
Creditors'  suits  substituted  for,  6-186 
Cross-dtMuauds,    by    and    against   gar- 
nishees, 23-763 
Custodia  legis,  execution  on  property 

in,    15-196 
Default,  bv  garnishee,  6-805,  811,  812, 

822,  826 
Elisors,   service  of  writs   of  garnish- 
ment,  23-839 
Exemption,  assertion  of,  11-480,  486, 
492 
Hearing  of,  11-524 
Property    exempt,    see    Judgments 
and  Decrees,   Enforcement  of. 
Fraudulent   t'onvevanocs,  right  to  at- 
tack,  10-100 
Exhausting   legal   remedies   bv,    10- 
137 
In   action  for  unpaid   assessment   on 

stock,    24-170 
Injunction,  to  restrain,  pleading,   13- 

83 
Interpleader  in,   15-414 
By    garnishee,    14-191 
Intervention,    14-302 
Judge,   relationship   to   garnishee,   ef- 
fect, 16-659 
Judgment,    claim    of    exemption    filed 
before,    11-494 
Garnishment  based  on,  as  collateral 

attack,   15-384 
Satisfaction    of,    effect    as    to    gar- 
nishee, 16-594 
Effected     through     garnishment, 
16-538 
Jury,  in  garnishment  proceedings,  16- 

905 
Justice's    court,    in,    see    Justices    of 

the  Peace. 
Mandamus,  in  respect  to,  19-217 
Mortgagee,   against,   15-857 
Nonresident,  against,  17-684 

Debts  due,   17-688 
Partnership  property,  of,  15-862 
Pension  money,  exempt  from  trustee 

process,  16-27 
Priorities,   3-632 
Receiver,    of,    22-361 
Removal  to  federal  court,  22-773 
Res    judicata,     decisions    in    garnish- 
ment, 23-34 
vService    of,    distinguished    from    levy 

of   execution,   15-902 
Set-off,    of    contingent    liabilities    to 
garnishee,  23-702 


GARNISHMENT,    contd. 
Stockholder,   on   unjiaid    subscription, 

24-202 
Trust  intorost,  against,  25-98 
GAS,  see  Injuries  to  Persons  and  Prop- 
erty;   Mines  and  Minerals;    Negli- 
gence; Public  Service  Corporations. 
GENERAL  ASSUMPSIT,  sec  Assump- 
sit. 
GENERAL  AVERAGE,  see  Admiralty; 

Ships  and  Shipping. 
GENERAL  DEMURRER,  see  Demurrer. 
GENERAL    ISSUE     AND     GENERAL 
DENIALS,  see  Denials.     See    also 
13  Ency.  of  Ev.  759,  778. 
Account,  as  defense,  1-227,  228 
In   action   on   book,  1-237 
In   stated,   1-247 

Stated,   impeachment  under,  when, 
1-250 
Admissions  by,  18-38 

Libel  and  slander,  in,  18-944 
Adverse  possession,  when  proved  un- 
der,   1-621-624 
Altered   instrument,    1-827 
Answers,   compared,   2-18 
In    equity,   4-163 
Not  permitted   when,  2-18 
Appeal,  general  denial  on,  18-328 
Assault   and   battery,   3-42 
Assignments,  in   issue   under,   3-132 
Consideration  in  issue  under,  3-134 
Proof   under,   3-135 
Assumpsit,  plea  of  in,  3-187,  212 
Assumption  of  risk,  as  available  de- 
fense,  19-504 
Attorneys,  actions  for  fees,  18-846 

Clients'   actions  against,   18-853 
Award,  in  action  on,  2-654 
Bankruptcy,  discharge  in,  18-37 
Banks   and   banking,    defenses   as    to 

neglect,  4-13 
Bills  and  notes,  4-271,  272 
Bonds,  4-511 

Breach   of   promise,  4-554 
Case,  the  action  on  the,  justification 

under,  4-660 
Champerty  showing  under,  4-968;  18- 

846 
Chattel      mortgages,     possession     or 

value,  5-64 
Common    carrier,    proof     of     limited 
liability,  21-166^ 
In   actions   for  injuries   to   passen- 
gers, 21-149 
Compromise    and    settlement,     shown 

under,  where,  5-197 
Consideration,  failure  of,  18-37 

Notice  with  general  issue,   11-1022 
Contract,  in  actions  on,  generally,  11- 
1010 
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GENERAL    ISSUE    A^^)    GENERAL 
DENIALS,  contd. 
Contributory  negligence  under,  18-37 
Corporate    existence,    not    put    in    is- 
sue, 21-146 
Covenant,   in   action   of,   6-158 
Coverture   under,  18-37 
Criminal    conversation,    matters    spe- 
cially pleaded,  6-255 
Cross-demands,   joinder   with   general 
issue   or  general   demand,   23-774 
Availability    under    general     issue 
or  general  denial,  23-775 
Customs  and  usages,  proof  under,  6- 

329 
Debt,  6-486 

Defenses     subsequent    to    commence- 
ment  of   action,    24-347 
Demurrer,  special  plea  amounting  to, 
6-909,  935 
7-62-77 


Denials,    ... 

Defenses    under   general,    7-98,    99 
General   denials,    7-84-99 
Specific    amounting    to    general,    7 
104-106 
Detinue,  non  detinet,  7-482 
Divorce,   proof,   7-772 
Ejectment,     ''not     guilty"    only,    7 
1034,    1036 
Boundaries,    18-658 
Leased  premises,  for,  18-566 
Matters    available,    18-1055 
Election     of     remedy,     estoppel     by 

shown  under,  5-122 
Eminent   domain,   improper,   8-291 
Escape,  in  actions  for,  21-601 
Escheat,    8-673 
False   imprisonment,   8-968 
Former  conviction,   14-442 
Fraud   and   deceit,   10-49 
Freight   carriers,   must   plead   special- 
ly,   10-252 
Frivolous  and  sham  pleading  in  gen- 
eral, not  subject  to  remedies,  10- 
277 
Gifts,     proof     under    denial    of    title, 

10-603 
Highways,  in  actions  for  obstructing, 

11-58 
Homestead   exemption,  proof  of,  un- 
der,  11-422 
Hlegality,  provable  under,  11-895;  18- 

37 
Indians,   action   on   lease  by,   12-48 
Injuries,    actions    for,    scope    of    gen- 
eral issue,  21-H6,  149 
Insanity,    shown    under,    13-608,   623 
Insolvency,  discharge  in,  13-684 
Insurance,    actions    for,    14-56,   58 
IntoxicatTng  liquor,  illegality -in  sale 
of,  14-517 
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GENERAL    ISSUE    AND    GENERAL 
DENIALS,   contd. 
Intoxicating  liquors,   conid. 

Liquor  nuisance,  denial  of,  14-463 
Prosecutions    for    violating     liquor 
laws,    14-441 
Jactitation    suits,    general    denial   in, 

18-963 
Joinder   of   pleas   with,   in   libel   and 

slander,   18-938 
Justice's  court,  in,  18-37,  74 
Justification,   showing  under,  in  libel 
and   slander,  18-930 
For  ejecting  passenger,  showing,  21- 
159 
Landlord    and    tenant,    payment     of 
rent,    18-847 
Indian's  lease,  in  actions  on,  12-48 
Libel    and    slander,    18-927 

Mitigating    circumstances,    18-946 
Privilege,  18-945 
Slander  of  title,  18-961 
Truth   of   charge,   18-945 
License,  setting  up  under,  18-640,  986 
Master   and   servant,   actions   for   in- 
jury to   servant,  19-502,  511,  513 
Fellow-servant's     negligence     aa 
available   defense,   19-506 
Actions    for    injury    to    third    per- 
sons, 19-562 
In  actions  for  wages,  19-450 
Issue  as  to  relation,   21-147,  149 
Mistake,  availability,  19-833 
Mitigation,  matters  in,   18-936 

Damages,   mitigation   of,   13-388 
Money   had   anH   received,   assumpsit 

for,  19-844 
Notice  accompanying  the,  11-230,  896 
Patent    infringement    suits,    21-194 
Novation,   not  under,   11-1032 
Ownership,   not    put   in   issue,   21-146 
Partition,   in   suit   for,   20-1031 
Partnership,  in  actions  between  part- 
ners, 21-16 
Passcng-ers,  actions  for  injury  to,  21- 
146 
Showing  relation,  21-121 
Patents,   in   suits      for  infringement, 

21-194 
Payment,    18-37,   847 

Of  rent,   18-493 
Principal    and    agent,   in    actions   by 

and    against,    21-561 
Privilege,  showing  under,  in  libel  and 

slander,    18-928 
Release,   proving  under,   22-690 
Replevin,    in,    22-929 
Sales,    in    seller's    actions    for    dam- 
ages,  23-233 
Tu   actions   for  purchase   price,   23- 
253,  258 
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a  EN  ERA  L    ISSUE    AND    OENKRAL 
DENIALS,   cotihi. 
Soiro   fai'ias,   in,   to   oiiforco    inochan- 

ie's  lions,  lO-OlS 
Special  plea  amount  iiij;  to,  5-240 

Doniurror    for,    (i-itOi) 
Specific    perforniante,    in     suits    for, 

23-1059 
Statute  of  limitations,  lS-39,  1054 
Title,   proof   under,    24-833 

Showing    outstanding    title,    18-566 
Trespass,   highwavs,   11-125 
In   action   of,   24-950,   955 
Trover,  in  action  of,  25-42,  46 

blatters  provable  under,  21-17;   25- 
48,  49 
Ultra    vires,    defense    not    raised    bv, 

25-144 
T^sury,   necessity   of   pleading,   25-51o 
GIFTS — Consult     analysis     of    this-  ar- 
ticle, 10-602 
Intoxicating  liquors,  of,  alleging,  14- 
405,  482 
GIST  OF  ACTION,  see  Indictment  and 
Information;    Suits  and  Actions. 
Adjoining    landowners,    lateral      sup- 
port,   1-320 
Assault    with   intent    to    murder,    11- 

592 
Assumpsit,  all  facts  must  be  alleged, 

3-181 
Cause  of  action,  4-801 
Conspiracy,    civil,    5-323 
Criminal  conversation  and  alienating 

affections,    6-252 
Debt,    not    damages,   6-466 
Declaration    and    complaint,    6-668 
Defined,    24-325 
Detinue   and   replevin,  7-471 
Disturbing   public    assembly,    7-715 
Incest,   sexual   intercourse   in,    12-7 
Libel  and  slander,  of,  18-914 
Life  estate,  action  to  forfeit,  18-633 
GOOD  WILL,   see    Injunctions;     Part- 
nership;     Restraint       of       Trade; 
Trade-Marks  and  Trade  Names. 
GOODS  SOLD  AND  DELIVERED,  see 
Assumpsit;       Sales;       Work     and 
Labor. 
GOVERNOR,  see  Officers. 
GRAND     JURY — Consult     analysis     of 
this   article,    10-606.      See   Arraign, 
ment    and    Plea;     Indictment     and 
Information;  Juries  and  Jurors. 
Abatement,    plea    of,    improper    com- 
position,  1-31 
Improper   proceedings  by,   1-33 
Must  negative  exceptions,  1-48 
Plea    in,    where     grand    jury     not 
gworn,  12-616 


GRAND  JURY,   contd. 

Absence   of    juror   during   charge,  ef 

feet,  12-618 
Alleging   imi)aneling    of,    12-608 

Amendment    of    indictment,    hy,    12- 
542 

Arrest    of   judgment,    want   of   juris- 
diction, 2-990 
Illegal    organization,    2-1023 
Not  for  irregularities  in  obtaining, 
2-1022 

Challenging,      no      opportunity,        as 
ground  for  quashing  indictment, 
12-616 
Charge  to,  10-646 

As    ground    for     quashing     indict' 

ment,    12-618,    627 
Presumptions  as  to,  12-638 
De  facto,  indictment  by,  12-89,  617 
Drawing,  separate  drawing  of  grand 

and  petit  jury,  16-974 
Error,    assignment    of    error   in    sum- 
moning,  8-555 
Findings,  10-656 

As  affected  by  constitution  of  grand 
jury,  12-88,  89;   607,  617 
Illegal  evidenc©  Isefore,  effect  on  in- 
dictment,   12-620 
Impaneling,    demurrer    where     irreg- 
ular,   12-651 
Indictment,   new  indictment   by,    12- 
543 
Quashing,    for    objections    pertain- 
ing to  grand  jury,  12-614,  616 
Information   filed    during   session    of, 

12-121 
Irregularities    in,    effect     on     indict- 
ment,   12-89,   614 
Judge,  authority  of  disqualified  judge, 

16-692 
Jurisdiction,    demurrer   for    want    of, 

12-648 
List   of,   defects  in,  effect  on   indict- 
ment^  12-631 
Furnishing   defendant  before   trial, 
24-1028 
Lislt    of    w^tnesises    before,    furnish- 
ing accused  with,  24-1028,  1029 
Mandamus   to    review   rulings    as    to, 

19-189 
Misconduct   of,  as  ground  for  quash- 
ing,  12-620 
New   indictment   by,   12-543 
Organization  of,  as  shown  by  record, 
12-99,    100 
Irregular,    effect   where,    12-89,   614 
Presumptions  as  to,  12-99 
Petit    jury,   grand   jurors   on,    17-121, 
129,   141,   142,   343 
Discharge   where,  17-615 
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GRANID  JURY,    contd. 
Petit  Jury,  contd. 

Exemption  from   service  on,  17-32, 

39 
Wit^iesses  before  grand  jury  as,  17- 
342 
Presence   of  unauthorized   person  be- 
fore,  effect,   12-618 
Presentments,  right  to  make,  12-83 
Prosecution  instituted  by,  12-87 
Resubmission  to,  12-146,  641 
Return    of,    12-95,   96,   98,   103 
Special    objections    to    formation    of, 

12-608 
Statement    by    prosecuting    attorney, 

effect  of  error  in,  12-618 
Stenographer   before,    19-214 
Successive  indictments  by,  12-^149 
Testimony    of    member    of,    to   prove 

illegal  evidence  before,  12-639 
Venire,     defects     in    as    ground    for 
quashing,  12-616 
Effect   of   failure   to   order,    12-89 
View  by,   25-1111 
"Want    of    authority   of,    demurrer    to 

indictment  for,  12-647 
"Witnesses  before,   10-652 

Compelling   attendance,   26-495 
Examination   by  unauthorized   per- 
son,   12-619 
Incompetency    of,    as    ground    for 

quashing,    12-622 
Indorsement  of,  on  indictment,  12- 
240 
Remedy   for    failure,    12-640 
Petit  jurors,  as,   17-342 
GRANT,    see   Easements;     Lands    and 
Land  Transfers;   Vendor  and  Pur- 
chaser. 
GROUND-R"EXTS,  see  Lands  and  Land 
Transfers. 
Execution  on,  15-849,  853 
General   treatment,    18-690 
Landlord's        summary      proceedings, 
against    ground    tenant,    18-572 
GROUNDS  OF  ACTION,  see  Cause  of 
Action;  Duplicity;   Joinder  of  Ac- 
tions; Negligence;  Several  Counts; 
Suits  and  Actions. 
Defined   and    distinguished,  24-326 
Separate   statement  of,  6-704;   7-940 
Several,   allegation   of  not  multifari- 
ous, 20-61 
GRO"WIN'G  CROPS,  trover  for,  25-14 
GUARANTY — Consult   analysis   of   this 
articlo,  lo-nr,.-,.  Sco  Bills  and  Notes; 
Contribution;    Frauds,    Statute    of; 
Indemnity;      Insurance;      Principal 
and   Surety;    "Warrants. 
Actions   on   contracts  of,  parties  to, 
21-541 


GUARANTY,  contd. 

Bills  and  notes,  guarantor  not  joined 

as  defendant,  4-241,  243 
Contract   of,   nature,   12-24 
Indemnity,  distinguished  from,  12-24 
Judgment,   as   security  of   guarantor, 

16-548 
Rent,    action    against    guarantor    for, 

18-474,  485 
Sales,    declaring    specially    on    guar- 
anty of'  payment,  23-241 
GUARDIAN       AD       LITEM— Consult 
analysis  of  this  article,  10-703.  See 
Default;     Incompetents;     Infants; 
Insane  Persons. 
Admiralty,   suit  in  without,  1-427 
Admissions  by,  13-607 
Answer  by,  12-756 
Appeal   by,    12-794;    13-514 
Amendments  as  to,  18-324 
Appointment  on  appeal,  12-798;  18- 
304 
Bankrupt,   for,   3-990 
Bastardy  proceedings,   4-62 
Bond  of,  on  satisfaction  of  judgment, 

16-534 
Costs,  0-834 

Enforcement   of,    against,   12-802 
Liability   for,    12-799 
Next   friend,   5-832 
Of    appointing,    13-622 
Security   for,   12-800 
Decedents'  estates,  on  applications  to 

sell,  6-549 
Decrees,    before    rendering,    6-749 
Death   of   next   friend  as   abatement 

of  action,   24-596 
Default,    no    jurisdiction    by    appear- 
ance, 6-810 
Discovery,   filing   interrogatories,   not 

against  next  friend,  7-583 
Equity   in,   8-477 
Failure    to    appoint,    as    ground    for 

vacating,   15-192 
Guardian  and  ward,  when  ward  sues 
or   defends   by,    10-857 
In    action   by    ancillary    guardian, 

10-907 
None  on  transfer  to  foreign  guard- 
ian, 10-905 
Of   infant   at   accounting,   10-839 
Heirship  proceedings,  in,  12-923 
Insane   person,    for,    13-583,   589,   594 
Judge,  related  to,  effect,  16-660 
Judgments,  consent  judgments  by,  12- 
768;    14-917 
Res  judicata  operation,  23-84 
Satisfaction   of,   16-534" 
Vacating  for  want  of,  15-158 
Judicial   sales,   12-817;    16-717 
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GUARDIAN   AD   LITEM,    contd. 

.lurois,  ri'latod   to  j,'uariiiaii  ad  litem, 

17-309 
Juvenile  delinquents,  for,   12-872 
Marriage,  annulment  proceedings,  19- 

377 
Notice  of  trial,  waiver  of  by,  24-1034 
Prisoner,   for,   21-006 
Process,    acceptance    of    service,    23- 

562 
Purchaser,    as,    of    ward's    propcrtv, 

12-S32 
Remainderman,    to    represent,    18-633 
Rescission,    suit    by    next    friend    of 

lunatic,   22-9S6 
Res  judicata,  capacity  in  which  guar- 
dian concluded,  23-59 
Stipulations   bv,   24-126 
TS'aiver   bv,   13-607 
"Will  contest,  costs  to,  26-306 
"Writ  of  error  coram  nobis,  for  want 
of,  15-374 
GUARDIAN      AND      WARD— Consult 
analysis  of  this  article,  10-774.    See 
Guardian  ad  Litem;  Incompetents; 
Infants;    Insane    Persons;     Parent 
and  Child. 
Accounting,    1-274;    13-518 
Actions,   between,    12-19 
Against    guardian,    13-592 
By  guardian,  13-584 
Admissions   by   guardian,    13-607 
Ancillarv  guardian,  of  insane  person, 

13-534 
Appeals,    guardian    necessary    party, 
2-225 
Bomd   unnecessary,    21-668 
By   guardian,    12-795 
Stay  bond,  24-475 
From  appointment   of,   12-17 
Appearance,   by   guardian,   2-560;   12- 

739 
Appointment   of   guardian,   of  incom- 
petents, 12-14 
Appeal    from,    12-17 
Costs   in,   12-17 
Attachment,   against    guardian,   3-203 
Bankruptcy  proceedings,  insane  bank- 
rupt, 3-991 
Bond,   of   guardian,   13-516 

On   mortgaging  property,   12-859 
On  sale  of  property,  12-825;  16-758 
Cbambers,    orders  at,    respecting,   16- 

630 
Citizenship   as   affecting   federal   jur- 
isdiction,   25-321 
Civil  damage  acts,  suits  under,  14-475 
Collateral   attack,   of   orders  respect- 
ing, 15-405 
Collusion,  between  guardian  and  pur- 
chaser, 12-848 


GUARDIAN  AND  WARD,  contd. 

Ci)inmit  nioiit   of   doliiiquont   ward,   ef- 
fect, 12-879 
Consent   of   guardian,   negativing,  in 

indictment,  14-305 
Costs,  guardian's  liability,  5-822;  10- 
878,    899;    13-020 
In    appointment    proceedings,    12-17 
In  removal  proceedings,  12-19 

Cross-demands,    mutuality    of,    23-733 
Deed,  to  ward's  property,  12-841 
Distress,   by   guardian,   18-525 
Duties,    12-19 

Equity  jurisdiction,   8-408;   12-862 
Forcible     entry     and     detainer,     by 

guardian,  8-1102 
Garnishment,  in   general  not  subject, 

10-460 
Guardian    ad   litem,   for   person   with 

general    guardian,    10-709-711 
Application    by    general     guardian, 
10-734 

Hearing,  on  sale  of  ward's  property, 
12-823 

Homestead,  petition  for  by  guardian, 
11-392 

Indian,  guardian  for,  12-41,  46 

Insane   persons,   guardian    of,    13-442, 
443,  494,  563 
Continuing  ward's  business,  13-565 
Disposition   of   property,   13-571 

Intoxicating  liquors,  actions  for  sell- 
ing   to    ward,    14-469 

Inventory,  of  ward's  property,  13-517 

Judge,  related  to  guardian,  effect  on 
qualifications,   16-600 

Judgments,   payment   of,   10-535 
Consent   judgment,   14-917 

Jurisdiction,  of  probate  courts,  21- 
646 

Jurors,  relationship  as  affecting  qual- 
ifications   of,    17-364 

Landlord  and  tenant,  joinder  of 
guardian  in  action  for  rent,  18- 
483 

Larceny,  alleging  ownership,  18-754 

Lease,  by  guardian,   12-859 

Liability  or  guardian,  sale  of  prop- 
erty,  12-845 

Mandamus    against    guardian,    19-262 

Marriage,  annulment  of  ward's  mar- 
riage,  19-376 

Notice,  of  petition  for  guardianship, 
12-15 
Of    application    for    mortgage,    12- 

859 
Of    appointment,    12-17 

"Where   former   guardian    resigns, 
13-507 
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GUARDIAN  ANB  WARD,  contd. 
Oath    of   guardian,    on    sale    of   prop- 
erty, 12-S27;   16-758 
Parties' in  accounting,  1-283,  284,  287 
Personal  property,  guardian's  power 

over,   12-860 
Removal  of  causes  affecting,  22-803 
Removal  of  guardian,  12-19;  13-528 
Insane  person,  of  guardian  for,  13- 

525 
"Where     ward  becomes  competent, 
13-528 
Replevin   by   guardian,  22-893 
Rescission,  suit  by  guardian,  22-986 
Resignation  of  guardian,  new  guard- 
ian without  notice,  13-507 
Res     judicata,     capacity     in     which 

guardian   concluded,  23-58 
Revivor,    of    suits    by    and     against 

gun.rdian,  23-161 
Sale  of  ward's  property,  13-577;   16- 
757 
Appraisement   on,  16-733 
Conduct   of,   17-828 
Mandamus  bv   purchaser,   19-262 
Oath    of   guardian   on,   12-287;    16- 

758 
Order  for,  12-814 
Petition  for,  by  guardian,  12-815 
Powers  of  guardian  respecting,  12- 

812 
Proceeds  of,  disposition  of,  12-844 
Purchase  money,  action  for,  12-843 
Purchaser,  guardian  as,  12-832,  849; 
16-769 
Actions   against,    12-843 
Who  may  be,  16-769 
Setting  aside  sale,  12-845 
Grounds  for,  12-850 
Service  on  guardian,  12-743 
Settlements,  of  incompetent's  guard- 
ian,   12-19;    13-518 
Equitable  relief  from,  15-286 
Vacation,    orders   in,    respecting,    16- 

630 
Wards   of   chancerv,   12-811 
HABEAS    CORPUS— Consult     analysis 
of    this    article,    10-908.      See    Cer- 
tiorari;    Forms;    Jeopardy;    Juris- 
diction; Maritime  Law;  Witnesses. 
Abatement,   24-62S 
Admiralty,  use  in,  1-423 
Ad  testificandum,  3-986;   26-500 
Appeals,    by    immigrant,    11-924 
To  secretary  of  labor.  11-922 
Apprentices,  to  release,  2-58o 
Bail,    pending,    immigration    proceed- 
ings,  ] 1-91 7,   924 
To  obtain,  22-458,  461 
Case    or    question    certified    (Mass.), 
4-718 


HABEAS  CORPUS,  contd. 

Certificate  of  probable  cause,  in  fed- 
eral courts,  for  appeal,  4-868 

Chambers,  issuing  at,  16-629 

Collateral  attack,  as,  15-391;  16-703; 
21-524,   528 

Constitutional     questions    determina- 
tion by,  24-88 

Contempt,    5-429 

Conviction   affirmed,   where,   19-362 

Court  commissioners,  power  to  issue, 
16-704,  705 

Courts,    equal    division,    dismissal    of 
writ,  6-82 

Courts    martial,    jurisdiction,    6-130 

Criminal  complaint,  where  defective, 
13-409 

Demurrer,  6-857 

Deportation   of    Chinese,    to    review, 
11-918 

Due  process  of  law,  as  remedy,  7-929 

Extraditiop,   foreign,   review,  8-844 
State,  review,  8-S57 

Guardian,    for    custody,    10-817-820 
By  foreign  guardian,  10-902 

Hearing  on,   13-561 

Insane   persons,   detention  of,   13-545, 
549,  558,  559 
Parties,  13-560 

Judge,  de  facto,  as  collateral  attack 
of  decisions  of,  16-703 

Judgment,  to  amend,  15-107 

Jurisdiction  to  issue,  as  affecting  in- 
junction,  12-1011 
Waiver   as   conferring,   17-695 

Jury,  where  aliens  on  jury,  17-120 

Juvenile   proceedings,  to   review,   12- 
878,  882 

Mandamus  to  compel  issuance  of,  19- 
206 

Martial  law  as  affecting,  19-404 

Parties,    detention   of   insane   person, 
13-560 

Petition,  by  alien,  11-922 

Preliminary        examination,        where 
waived,  21-502 
Where  wanting  or  irregular,  21-524 

Privilege  from  arrest,  to   assert,   21- 
637 

Proceedings  on,  11-923 

Prohibition,  where  habeas  corpus  in- 
adequate,  21-808 

Reformatory,  to  obtain  release,  from, 
22-638 

Remand,  discharge  on  habeas  corpus 
after,  19-365 

Res     judicata,     decisions     in     habeas 
corpus,   23-36 

Speedy    trial,    because    of    denial    of, 
12-95 
For  denial  of,  24-1019 
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HABEAS  CORPUS,  roiitd. 

rnito.l   v^laU's   cdurts,   supromo   I'lUirt, 

Where  offeuder  ordered  removed  to 
proper  district,  21-528 
Vacation,  issuing   in,   10-029 
HABERE     FACTAS    POSSESSIONEM, 

exooutiou  of,  23-519 
lIABTTrAT.     CETArTNAL,    see    Indict- 
ment  and  Infonnation. 
IIABirrATv  TfRT^NKAl^DS.   see  Disor- 
derly Conduct:  Divorce;  Intoxicat- 
ing Liquors;   Public  Drunkenness. 
HARBOR,  see  Collision;  Navigable  Wa- 
ters. 
HARMLESS  ERROR,  see  Appeals. 
HARTER    ACT,    sec     Admiralty;     Col- 
lision; Ships  and  Shipping. 
HAWAII,  appeal  and  error,  from  courts 
of,  25-377,  3So 
From     district    courts,   to   supreme 

court,  25-357,  307,  308 
Jurisdiction  of  circuit  court  of  ap- 
peals,  25-423 
Courts  of,  24-SO 
HAWKERS     AND     PEDDLERS— Con- 
sult analysis  of  this  article,  10-908 
See    Licenses;    Municipal   Corpora- 
tions. 
Exemptions   to,    16-102 
Of   horse,   16-71 
Of  wagon,  16-77 
HEALTH— <Consiilt     analysis     of     this 
article,  10-977.     See   Adulteration; 
Animals;      Intoxicating      Liquors; 
Nuisance;     Physicians     and     Sur- 
geons; Pure  Food  Laws. 
Animals,    regulating    slaughter,   1-985 
Jurors  of,  attention  to,  17-439 

Qualifications,  as  affecting,  17-278 
HEARING — Consult  analysis  of  this 
article,  11-1.  See  Equity  Jiirisdic- 
tion  and  Procedure;  Rehearing; 
Trial. 
Accounting,  preliminary  in,  1-305 

Between   partners,   21-42 
Actions  to  review,  in,   15-369 
Admiralty,  1-537-547 
Evidence   at,    1-540 
Original    and    cross-libel,    1-488 
Appeal,    on,    Chinese     exclusion     pro- 
ceedings,   ll-91o 
Infant 's  appeal,  12-797 
In  highway  proceedings,  11-78 
Alteration     of     highway,     11-13,3 
De  novo  hearing,  11 -'^O 
Discontinuance    of    highway,    11- 

265 
Notice  of,  11-78 


HEARING,  contd. 
Appeal,    contd. 

insanity   proceedings,   13-488 
Arbitration,  before  arbitrators,  1-59V- 
009 
How  conducted,  2-618 
HovT   fixed    in,   2-617 
Umpire,  appointment  of,  2-621 
Assistance,   writ   of,   application    for, 

3-151 
Bankruptcy  proceedings,  claims,  3-905 
Of  application  for  discharge,  3-921 
To    revoke   discharge,   3-931 
Bills  and  answers,  amendments  at,  4- 

202,   215 
Bills  of  review,  4-454 
Bills  to  enforce  decrees,  4-469 
Bills   to   impeach   judgments   and    de- 
crees, 4-490 
By  board  of  special  inquiry,  immigra- 
tion proceedings,   11-902 
Case  or  question  certified,  4-702 
Certiorari,    in    highway    proceedings, 
11-98 
Alteration   of   highway,   11-137 
Discontinuance  of  highway,   11-268 
On  application  for,  4-940;   18-374 

In   federal  courts,  4-958 
Scope  of  review,  11-98 
Change   of   venue,   of  application,  4- 

9SS 
Chinese    entitled    to,     exclusion     pro- 
ceedings,   11-909 
Collision,   6-135-148 
Composition   with   creditors,   13-672 
Consent   judgment,   on,   14-919 
Contempt,    on,    for    violating    injunc- 
tion,   13-304 
For   disobeving   mandamus,   19-290 
•Creditors'    suits,    6-223-236 
Cross-bill,   of  original   and  cross-bill, 

6-291 
Customs  duties,  on  appeal,  6-350 
Decedents'   estates,  account,  petition 
for,   0-594 

Setting   aside,   6-617,    622 
Claims,  against  insolvent  estate,  6- 
583 
On  reference,  6-542 
Discovery    of    assets,    6-522 
Distribution,   questions   on,   6-631 
Sales,  application   for,   6-559 
Confirmation  of,  6-571 
Default,  on,  to  ascertain  damages,  14- 

892 
Demurrer,  upon,   12-655 

Time   for,    13-112 
Deportation   of  alien,  11-906 
Distinguished    from    trial,    24-1010 
Divorce,    trial,    7-786-791 
Alimonv,    7-824 
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HEAEING,   contd. 
Divorce,    contd. 

Application   to   modify   alimony,   7- 

845 
Custody    and    support    of    children, 
7-854 
Dower,  trial,   7-878 

Final,  7-882 
Due  process  of  law,  proceeding  with- 
out, 7-907 
Emancipation    proceedings,    12-806 
Eminent    domain,   on   report   of   com- 
missioners,  8-314-317 
Equity,  on  demurrers,  8-482 

In  general,  8-493;  11-1 
Exclusion    of    Chinese,    11-909 
Execution,  of  application  for,  15-781 
Execution     sale,     on    motion    to    set 

aside,  16-218 
Exemption,   contest   of,  11-523 

On   affidavits,   11-520 
Exhibits,  how  proved,  8-819 
Guardian  and  ward,  application    for 
appointment,  10-795;  13-509 
Account,  10-838 
Claims,   10-855 
Of  habeas  corpus  by  guardian,  10- 

818 
Of  petition  for  removal,  10-813;  13- 
526,    530 
Habeas  corpus,  by  alien,   11-923 

Insane  person,  detention  of,  13-561 
Heirship  proceedings,  12-921,  923,  924 
Homesteads,  11-363 
Immigration  proceedings,  11-902,  906 
Steamship  company's  right  to  hear- 
ing, 11-927 
Injunction,  13-155,  172 

Damages,    for    wrongful     issuance, 

13-324 
Dismissal  after  hearing,  l3-2iB9 
Dissolution  of,  application  for,  13- 

248 
Exceptions,  to  answer,  13-234 
Judgment,    of    injunction     against, 

18-120 
Time  for,  13-257 
Insanity,    13-459,    552 

Commitment,  of  application  for,  13- 

540 
Guardianship    proceedings,    13-509 
Habeas   corpus,   13-561 
Inquisition,   on    traverse   of,   13-479 
Insolvency,    13-648,    673 

Discharge,  opposition   to,   13-680 
Interpleader,  in,  14-211 
Interstate   commerce  commission,  bo- 
fore,  14-259 
Tntorvention,  14--315,  335 
Judgment,    of   application    to    v;ic;itc, 
15-228 


HEARING,   contd. 
Judgment,  contd. 

Confession,  on,  14-829,  850 
Consent  judgments  on,  14-919 
Injunction   against,   18-120 
Judicial  sales,  objections  to  confirma- 
tion,   16-792 
Proceedings,  to  vacate,  16-821 
Jury,  see  Juries  aJid.  Jurors. 
Justice's    court,    notice    of,    18-53 
Justification    of   sureties,   on,   18-404 
Juvenile  proceedings,   12-872 

Commitment  pending,  12-871 
Liquor,  proceeding  to  forfeit,  14-509 
Lis  pendens,  of  motion  to  cancel,  18- 

1094 
Mandamus,  19-264,  277 

To    compel,    19-199,    205 
Mandate,    of   application   for,    19-307 
Marriage,   of  proceedings    to    annul, 

19-375 
Nuisance,   in   suit  to   enjoin,   20-689 
Of    motion,    20-36 

Appeal,  to  dismiss,  18-301 
For    revivor,    23-171 
Indictment,  to  quash,  12-637 
Injunction,  to  dissolve,  13-234 
New   trial,   for,   20-610 
Place  of,  20-37 
Receiver,  to   appoint,  11-495 
To   amend,   15-142,  828 
Patents,    infringement    cases,    21-207, 
209 
Interference  suits,  21-226 
Of  bill  to  review  patent  office  de- 
cision, 21-179 
Preliminary  examination,  see  Prelim- 
inary Examination. 
Process,    of    application    for   publica- 
tion, 23-547 
Prohibition,    of   application    for    writ 

of,    21-823 
Receivership,  on  application   for,  22- 

350 
Reference,   on,   22-553 
Registration    of    title    under    Torrens 

Act,   24-853 
Rehearing,    on    appeal,    18-308.      See 
Rehearing. 
In   criminal   cases,  23-134 
Remand,    after,    19-313 
Rescission,  in  suit  for,  22-1022 
Return   of   process,   of   application   to 

amend,  23-107 
Revivor,   of    application    for,    23-173 

On    bill    of,   23-167 
.Sale    of   infant's    property,   prior    to, 

12-822 
Sot-off,  of  suit  to  conipol,  15-353 
Sole  trader  proceedings,   11-818 
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HEARING,   rontd. 

Sporial  intorrojiatorios,  of  motiou  for 

.iiulgiiiont  on,  '2;M>0() 
Spooifu-    iiorformanco,    23-1062 
Sunday,  on,  24-434 
Supplemental    pleadinjjs,   on,    24-544 
Third   party  claims,  of,   16-142 
Triers,    before,    of    challenge,    17-154 
Waiver,    hearing    on    merits    as,    see 

Waiver. 
Writ  of  error  coram  nobis,  of,  15-377 
Writ   of  review,  of  motion  for  writ, 
23-145 
HETRS.  ,seo   Decedents'    Estates;    Ex- 
ecutors   and    Administrators;     In- 
heritance. 
HIGHWAYS,    STREETS   AND 
BRIDGES — Consult  analysis  of  tbig 
article,     11-32.       See     Easements; 
Eminent  Domain;  Injuries  to  Per- 
sons    and     Property;     Motor    Ve- 
hicles;     Municipal      Corporations; 
Navigable      Waters;      Negligence; 
Nuisance;  Private  and  Toll  Roads; 
Public  Service  Corporations;   Rail- 
roads;   Special  Assessment;    Street 
Railroads;    Taxation. 
Abutting     owners,     enjoining     street 

railway,   24-244 
Certiorari,  to  review  proceedings,  18- 

366 
Collateral    attack,    of    highway     pro- 
ceedings,  15-410 
Ejectment,   7-988 
Electricity,     injuries     to     person     on 

highways,  8-193 
Guardian    ad    litem    in    highway   pro- 
ceedings,   10-715 
Injunction,    against    maintenance    of 
highway,  18-632 
Casing,  against,  13-34 
Establishment,  against,  13-12 
Obstruction,  against,  13-14 
Jurisdiction,    of    county    commission- 
ers,  15-435 
Jurj'  room,  taking  report  of  viewers 

to,  17-563 
Lis     pendens,    in    actions     respecting 

highways,  18-1093 
Mandamus    to    compel    reparation    of 
bridge,  19-180 
To  compel  opening,  19-248 
To   remove   encroachments,   19-249 
To   remove   obstructions,   19-252 
Mechanic's  liens,  for  street  improve- 
ments,  19-595 
Navigable  stream,  bridge,  damages  to 

riparian   owner,   20-280 
Obstruction  of,  enjoining,  13-14 

Special   damages,   pleading,    13-79 
Parties,  naming  in  process,  21-714 


HIGHWAYS,       STREETS       AND 
BRIDGES,  could. 
Picketing   on,   as   nuisance,   18-423 
Province    of    judge    and    jury,    as    to 
condition  of  highway,  21-835 
Notice,  of  conditions  of  streets,  21- 

840 
Whether  obstruction  necessary,  21- 
846 
Railroads  in  and  across,  proceedings 

growing  out  of,  22-123,  127 
Special    assessments,    23-964 
Street,  defined,  11-45 

What    included    in    term,    11-44,   46 
Telegraphs   and    telephones   on    high- 
way,   actions    by    abutting   prop- 
erty owner,  24-718 
HOLIDAYS,  see  Sunday  and  Holidays. 
HOMESTEADS  AND  EXEMPTIONS— 
('onsult  analysis  of  this  article,  11- 
284.      See    Attachment;      Garnish- 
ment; Judgments  and  Decrees,  En- 
forcement of;  Public  Lands. 
Assignment    of    homestead,   collateral 

attack   of,   15-401 
Attachment,   against   exempt   proper- 
ty, 3-271,  391 
Homestead  after  lien  of,  3-604 
Motion   to   vacate,  3-761 
Eaising  issue  in  pleadings,  3-704 
Bankruptcy      proceedings,    claim    in 

schedules,  3-974-978 
Change  in  exemptions  as  impairment 

of  contract,  22-723 
Collateral      attack,      assignment      of 

homestead,   15-401,  415 
Costs,       judgment       for,       execution 

against   homestead,   16-109 
Court    commissioners,    jurisdiction    of 

homestead  proceedings,  16-706 
Cross-demands,   defeating   exemptions 

by,    23-810 
Execution   on,   to   enforce  penally   as 
to  fences,  18-673 
Time    to    claim    homestead    on,    15- 
920 
Forthcoming  bond,  for  exempt   prop- 
erty, quashed,  10-11 
Failure  to  deliver  as  breach  of,  10- 

18 
Obligors  not  estopped  to  claim,  10- 
30 
Fraudulent  conveyance  of,  action  will 
not  lie,  10-94 
Pleading    exemption    in    action    to 

set  aside,   10-180 
Provision    for    in     decree     setting 
aside,  10-209 
Garnishment,  duty  of  garnishee  as  to 
exemptions,  10-527 
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HOMESTEADS   AND   EXEMPTIONS, 

contd.  . 

Insolvent  debtor,  homestead  acquired 

by,  16-24 
Judgment    awarding   homestead,    col- 
lateral attack   of,   15-415 
Jurisdiction,    consent,    conferred    by, 
17-697 
Of  probate  courts,  21-647 
Levy,    interposing    exemption    claim, 

15-912 
Life  estate,  as  homestead,  16-25 
Mandamus,  to   compel   officer   to   ap- 
praise    property     of     exemption 
claimant,   23-844 
Mechanic's  liens,  on  homesteads,  19- 
602 
Enforcement      against    homestead, 
19-626 
Partnership,  property  of,  21-90 
Petition  for,  15-406 
Probate    courts,    jurisdiction,   of,    21- 

651 
Public  lands,  abandonment   after  re- 
moving  timber,   21-887 
Ees  judicata,   decisions   as  to   home- 
steads,  23-34 
Decision  as  to  exemptions,  23-42 
Setting  aside  homestead,  as  proceed- 
ing   in    rem,    21-677 
States   claim    of   homestead   against, 

16-121 
Time   to   claim,  on   execution,   15-920 
Wages,     claims     for,     exemption     of 
homestead,  16-117 
HOMICIDE — Consult    analysis   of    this 
article,   11-568.     See  Coroner's  In- 
quest;   Death   by    Wrongful    Act; 
Indictment  and   Information.     See 
also   Criminal   Procedure. 
By   administering   poison,   10-997 
Charging,   in  general,  12-303 
Anticipating  defenses,  12-351 
Conclusions  of  law,  12-344 
Name  of  deceased,  substituted  for 
that   of   accused,   effect   on   in- 
dictment, 12-317 
Defining,  in  instructions,  13-825 
Demonstrative    evidence,    sending    to 

jury    room,    17-574 
Insanity,  as  defensf,  17-541 
Intent,   instructions   as   to,   19-767 
Into>:icatJon,  as  defense,  19-769 
Judgment,    res     judicata      operation, 

23-29 
Jury,   number   of    challenges,    77-232, 
233 
Jurors,  grand  jurors  as,   17-343 
Coroner's    jurors    as,    17-344 
Employes  of  deceased  as,  17-355 
Friendship  with  deceased,  17-350 


HOMICIDE,  contd. 
Jury,  contd. 
Jurors,  contd. 

Membership  in  societies,  17-299 
Opinion  as  disqualifying,  17-3S4 
Prejudice    against    homicide,   17- 

319 
Scruples   against    capital   punish- 
ment, 17-327 
Province   of   judge    and    jury,   as   to 

blood  stains,  21-835 
Variance,    25-611 

As  to  time,  25-576 
Venue,  25-929 

Injury  or  death  outside   state,  25- 
930 
HORSE,      see     Animals;        Highways, 

Streets  and  Bridges;  Railroads. 
HORSE-RACING,    see    Gaming;    High- 

ways,  Streets  and  Bridges. 
HOTELS,  see  Inns  and  Innkeepers. 
HOUSEBREAKING,  see  Burglary. 
HOUSEHOLDERS,  see  Juries  and  Jur- 
ors.    See  also  Exemptions. 
HOUSE  OF  ILL-FAME,  see  Disorderly 

House. 
HUNTING,  see  Game    and   Fish;    li- 

C611S6S 

HUSBAND   AND   WIFE— Consult     an- 
alysis of  this   article,   11-694.     See 
Adultery;     Alienating     Affections; 
Breach   of   PromiSe;    Curtesy;    Di- 
vorce;  Dower,   Proceedings  to   Re- 
cover;    Fraudulent     Conveyances; 
Homesteads    and    Exemptions;    In- 
fants;     Marriage;       Parent      and 
Child;       Parties;     Principal     and 
Agent. 
Actions,    by   wife,    to    protect   home- 
stead, 11-416 
Abatement  by  marriage,  24-638 
Actions  to  review  based  on  cover- 
ture,  15-359 
Agency  of  husband   for  wife  in  giv- 
ing notice  of  injury,  20-95 
Annulment   of   marriage,     see     Mar- 
riage. 
Appeals,    marriage    of    woman,    2-227 
Appearance  of  married  woman,  2-517 
As  witnesses,  sec  6  Ency.  of  Ev.  845, 
et  seq. 
Bankruptcy,    examination    of  wife, 

3-981  ' 
Complaining  witness,  wife  as,  4-91 
Discovery,  confidential   matters,    7- 

534 
Failure  of  wife  to  testify,  2-786;  6 

Ency.  of  Ev.  893 
Privileged  communicntinn   between, 
see  10  Ency.  of  Ev.  165 
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HUSBAND   AND   WIFE,   contd. 

Attiulunont    of    honiestoad,    wife    as 

l>arty,    ll-o4:2 
Burjjlary,    ownorsliip   of    premises,   4- 

Capacity   to   sue,  assumed  in  instruc- 
tions,   13-S03 
Case,    injuries    to    wife,   4-627 
Civil  Damage  Acts,   suits  uu«lcr,   14- 

475 
Common    carriers,   actions   for   injury 

to  baggage,  21-163 
Communitv  property,  actions  respect- 
ing,   11-840 
Attorney's  fees,  charge  on,  13-494 
Conclusiveness    of    judgments    af- 
fecting,  23-79 
Nature  of,  11-833 
Conveyances    between    husband     and 
wife,   11-460 
Of   homestead,   11-374 
Costs,   liability,   5-826 
Covenant,  action  of,  joinder,  6-144 
-Cross-demands,  by  one  spouse  against 
debts  or  claims  of  the  other,  23- 
762 
Curtesy,   6-323 

Death    by    wrongful    act,    action    by 
widow,    6-390 
Pecuniary  loss,  burden  of  proof,  6- 
451 
Default  by  married  women,  6-806 
Demand  on  husband,  22-901 
Demurrer,  want  of  capacity  of  wife, 

6-895 
Desertion,    as    affecting     homesteads, 

11-453 
Distress,  by  husband,  18-525 
Divorce,   7-728 

As  affecting   homestead,   11-454 
Dower,  7-863 
Duress,   of  other,  7-949 
Ejectment,  joinder,  7-1014,  1020 
To  recover  homestead,  11-340 
Embezzlement,      allegation    of    joint 

ownership,   8-237 
Eminent    domain,   parties,   8-270 
Entireties,  see  infra,   Tenants  hj  en- 
tireties. 
Equity   jurisdiction,    8-406 

Appearance  by,  where,  8-477 
Errors,  assignment  of,  jointly  or  sev- 
erally,  8-639 
Execution,    against    married    woman, 
15  750 
By   wife,   15-748 
Life  insurance,  16-33 
On  husband's  lands,  15-845 
Redemption    from,    16-228 
Exemption,  assertion  of  by  wife,  11- 
481,  488 


HUSBAND  AND  WIFE,   contd. 

Exemption,  contd. 

To    Hurviving    widow,    16-97 
Family,  as  constituting,  16-93 
Forcible    entry    and    detainer,    notice 
to   both,   8-1095 
AgaiuFt  wife,  8-1105 
By  husband,  8-1101 
Fraudulent  conveyances,  recovery  by 
wife,  of  property   transferred   to 
hut-band,    10-106' 

Transfer     in     fraud     of     wife's 
rights,    10-112 
Carnishment    liable,    where,    10-406 
Guardianship    of    wife,    petition    by 

husband,  12-16 
Head    of   family,    who   is,    16-95 
Highways,  injuries  to  wife  from,  ac- 
tion by  husband,   11-208 
Homesteads,     see     Homesteads     and 

Bxemptions. 
Householders,    as,    16-98 
Injuries    to    wife,   abatement,    24-622 
Innkeepers,      actions      by      husband 

against,    13-415 
Insanity  proceedings,  13-450 
Notice  to,   13-457 
Sale  of  property  of  insane  spouse, 
13-571 
Insolvent  spouse,  claim  by  other,  13- 

666 
Insurance,   exemption    of    life    insur- 
ance, 16-33 
Interpleader,  bill  in  nature  of,  14-237 
Intervention,   by   wife,    14-303 
Intoxicating  liquors,  actions  for  sell- 
ing to  husband,   14-467 
Joinder  as  parties,  see  infra.  Parties. 
Judge,  interest  of  wife  as  disqualify- 
ing,   16-659 
Judgments,   against   married   woman, 
execution   on,  l'5-809 
Confession,    by    confession,    14-851, 

823 
•Judgments   by    or    against    one    as 

binding  on  the  other,  23-78 
Satisfaction  of,  by  husband,  16-530 

By  set-off,   16-564 
Vacating,   14-844;    15-158 
Jurors,  as,  17-275,  364 
Landlord's  dispossessory  proceedings, 

against   married   woman,    18-574 
Larceny,    alleging    ownership,    18-755 
Libel  and  slander,  joinder  in,  18-895 
Marriage  annulment,  see  Marriage. 
Mechanic's  liens,  on  joint  estates  of, 
19-602 
On    wife's    separate    property,    19- 
624 
Nonsupport,  venue  of  offense,  25-933 
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HUSBAND  AND  WIFE,   contd. 

Notice    to,   insanity   proceedings,    13- 

457 
Parties,  ejectment,  11-341 
llusbnnd  of  partner,  21-5& 
In  homestead  waiver,  11-434 
Joinder,   in    declaration     of    home- 
stead, 11-308 
Libel  and  slander,  in,  18-895 
Setting  aside  conveyance  or  mort- 
gage of  homestead,  11-381 
Vendor's   lien    foreclosure,    25-725 
Wliere   homestead  involved,   gener- 
ally, 11-340,  341 
Writ  of  error  coram  nobis,  15-376 
Partition,  between,   20-1012 
Homestead,  11-341 
Parties  to  suit  for,  20-1018 
Process,   designating  married  woman 
in    summons,    21-718 
Power    of    married    woman    to    ac- 
cept  service,  23-562 
Substituted     service     on     married 
persons,    23-523 
Prostitution,  prosecution   for  placing 

wife    in   house    of,    21-828 
Ees  judicata,  validity  of  antenuptial 
contract,   23-45. 
Married  women  concluded,  23-63 
Revivor,     on     marriage     of     female 
party,   23-183 
Wife   as   party  to   bill   for,   23-165 
Sales  to  wife,  complaint  for  purchase 

price,  23-249 
Separate  estate,  jury  in  proceedings 
involving,   16-908 
Attachment  of,  11-827 
Equitable  estate,  distinguished,  11- 

831 
Proceedings   against,   11-824,   828 
Separate   maintenance,    collateral    at- 
tack or  decree  for,   15-406 
As  proceeding  in  rem,  21-676 
Separation    of,    as     affecting     home- 
stead,  11-453 
Statute    of    limitations,    as    defense 
against   married   woman,   18-1036 
Supplementary    proceedings,    against 
married  woman,  24-552 
Examination    of   wife   against   hus- 
band, 24-553 
Sureties,  as,  on  appeal  bonds,  18-243 
Tenants  by  entireties,  41-735 
ExprMitifin    on,    14-735 
Mechanic's  liens,   19-602,   605 
Eedomption   from,   16-228 
Third    partv   claim,   by   wife,   16-128, 

152 
Traverse  of  inquisition,  by  wife,  13- 
479n. 


HUSBAND  AND  "WIPE,  contd. 

Unlawfullv    co-habiting,     indictment 

for,   18-879 
Witnesses,   as,   15-406 
Writ  of  assistance,  wife  as  party  to, 

11-342 
Writ  of  error  coram  nobis,  coverture 
as  ground,  15-373 
Joinder  in,  15-376 
HYPOTHETICAL       PLEABIXG,     see 

Pleading. 
ICE,  see  Waters  and  Watercourses. 
IDEM   SOXANS,   20-544.     See   Names. 
Effect    on    variance,    criminal    cases, 
25-585 
IDENTITY,    presumption    from    name, 
20-246 
Variance  as  to  proof  of,  see  Variance 
and  Failure  of  Proof. 
IDIOT,  see  Insane  Persons. 
ILLEGALITY,   affidavit    of,   see   Judg- 
ments   and   Decrees,    Enforcement 
of. 
As     substitute    for    audita     querela, 

3-878 
Effect  on  cause  of  action,  24-385 
Instructions   as   to,    contracts,    13-723 
Jury,  province  of,  21-839 
Liquor,  illegal  sale,  rights  of  parties, 
14-512 
ILLEGALITY,  HOW  PLEADED— Con- 
sult analysis  of  this  article,  11-891. 
See   Implied   and    Express    Agree- 
ments; Sunday  and  Holidays. 
Assumpsit,    illegality    under    general 

issue,  3-189 
Attorneys,    actions    for    fees,    18-846 
Bills  and  notes,  4-276 
Bills  of  particulars,  of  acts,  4-399 
Bonds,   negativing   illegality,   4-502 
Deeds,   in,   18-716 
Eminent  domain,  8-292 
False  imprisonment,  unlawfulness,   8- 

963 
Oeneral    issue,    shown    under,    18-37 
Intoxicating  liquors,  sale   of,  14-517 
.Judgments,  relief  from,  15-308 
•Justice's   court,   in,    l^-'M 
Money  lent,  in   assumpsit  for,  19-840 
Principal     and     agent,     contract     of 

agency,   21-561 
Rent,  action  for,  18-493 
Sales,  as  defense  in  actions  for  pur- 
chase  price,   23-253 
Sunday   contract,   24-436 
Ultra  vires  acts,  19-434 
Usury,    answer    setting    up,    18-1099. 
See  Usury. 
ILLEGITIMATES,    see    Bastardy    Pro- 
ceedings;  Parent  and  Child. 
J  ILL-FAME,  see  Disorderly  House, 
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T^r:^^ATP:^?TAL  AVRR^rENT,  seo  Sur- 

phiaage  and  Scandal. 
IMMIGRATION — Consult     analysis    of 
tliis   articlo,   11-809.      See    Aliens; 
Natviralization. 
Habeas  fuipus,  10-915 
Juilginont  in  iloportation  proceedings, 
res  judicata  operation,  23-29,   31 
United  States  eonuni^siouer,  jurisdic- 
tion   iu    deportation  cases,  16-709 
Collateral    attack    on    proceedings, 
I0-397 
IMMUNITY,  sec  Privilege;  Process. 
IMPAKLAXCE,  24-817.     See  Time  To 

Plead. 
IMrEACHMEXT  TROrEEDINGS,  see 

Judical  Officers;  Officers. 
IMPERTINENCE,   see  Surplusage  and 

Scandal. 
IMPLIED  AND  EXPRESS  AGREE- 
MENTS.— -Consult  analysis  of  this 
article,  11-931.  See  Assumpsit; 
Use  and  Occupation.  See  also 
Contracts;  Performance. 
Amendment  as  new  cause  of  action, 

20-359 
Consideration,    averment    of,    24-737 
Counties,    actions   against,   20-115 
Demand    as    condition    to   action    on, 

24-336 
Municipal    corporation,    suit    against, 

20-91 
Of  municipal   corporations,   pleading, 

20-103 
Parties,    person    for     whose    benefit 
contract  made,   subscription  con- 
tract, 24-288 
Eailroads,  contracts  in  location,  con- 
struction   and    maintenance,    see 
Railroads. 
Eeformation,  see  Reformation. 
Separate  actions  on  several  breaches, 

24-304 
State    contracts,    action   against    offi- 
cer as   action   against   state,   24- 
65 
Stipulations,  see   Stipulations. 
Stock,    for    sale     of,     remedies     for 

breach,    24-181 
Subscriptions,  actions  on,  24-287 
Telegraphs  and  telephones,  contract, 

24-737 
Tender  as  condition  precedent  to  ac- 
tion, 24-761 
IMPORTS,  see  Customs  Duties. 
IMPRISONMENT,    see    Sentence     and 

Judgment. 
IMPRlSON:\rENT  FOR  DEBT,  see  Ar- 
rest in  Civil  Cases;  Judgments  and 
Decrees,  Enforcement  of. 


IMPRISON^CENT  FOR  DEBT,  contd. 
Of    husband,    as     aU'ecting     abandon- 
ment of  homestead,  11-448 
To   enforce  fine,  highways,   11-142 
IMPROYE^fENTS,  sec  Lands  and  Land 
Transfers. 
Assumpsit  for,  by  joint   tenant,    14- 

738 
Execution,  on  improvements  on  pub- 
lic lands,   15-847 
Execution  purchaser,  improvements 
by,  16-230 
Exemption,  improvements  in  lieu  of 

provisions,    16-85 
General    treatment,    18-681 
Judicial  sales,  notice  of  appraisement, 

16-740 
Landlord's  lien,  or  improvements,  18- 

541 
Mechanic's    liens,    meaning     of     im- 
provements,   19-587 
For  improvements  on  public  lands, 

19-626 
For    what    improvements,    19-594 
Recovery  for,  18-681 

By   vendee   in   land    contract,    25- 
810 
Rescission,     reimbursement     in     suit 

for,   22-1041 
Trespass  to  try  title,  recovery  in,  24- 
1000 
INCAPACITY,       see       Incompetents; 
Mental  State. 
Deed,  of  parties  to,  rescission  for,  18- 

700 
Mental,   see  Mental   State. 
Physical,    see    Breach     of     Promise; 
Marriage;  Physical  Examination. 
Testamentary   capacity,   cjuestion   for 

jury,   21-837 
To  sue  and  be  sued,  see  Aliens;  As- 
sociations;      Corporations;      De- 
murrer;     Guardian     ad     Litem; 
Guardian    and    Ward;    Husband 
and     Wife;     Incompetents;     In- 
fants;  Insane  Persons. 
As    defense,    15-309 
Objections  to,  18-193 
INCEST— Consult   analysis  of  this    ar- 
ticle,  12-1     See  Lewdness;   Prosti- 
tution.   See    also    Criminal     Proce- 
dure. 
Annulment    of    incestuous    marriage, 

19-373-383 
Anticipating    defenses,    in    charging, 

12  351 
Joinder  with  rape,  12-535 
Variance  as  to  time,  25-576 
INCOME  TAX,  sec  Internal  Revenue; 
Taxation. 
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INCOME  TAX,  contd. 

Eemedies  for  collection  or  prevention 
of    collection,    24-714 
INCOMPETENTS — Consult  analysis  of 
this   article,    12-13.     See    Guardian 
ad    Litem;    Guardian    and    Vvard; 
Husband  and  Wife;    Infants;     In- 
sane Persons;  Rescission  and  Can- 
cellation. 
Contributory     negligence,    for    jury, 

24-254 
Decrees      afainst,     equitable      relief 

from,  15-285 
Guardian    for,    collateral    attack,    15- 

405 
Jurisdiction,   of   trial  judge's   succes- 
sor, 16-640 
Mental  state  generally,  19-764 
INC0NSISTP:XCY,        see        Answers; 
Choice  and  Election  of  Remedies; 
Departure;    Duplicity;    Joinder  of 
Actions;   Repugnancy. 
INCUMBRANCES,    see    Covenant,    Ac- 
tion of  J   Lands  and    Land    Trans- 
fers; Title;  Vendor  and  Purchaser, 
Agreement      to      pay,      distinguished 

from   indemnity,   12-25 
Exchange  of  realty,  rescission  of,  18- 

699 
Execution   sale,  of  incumbered  prop- 
erty, 16-188 
Judicial    sales,     ascertaining     incum- 
brances prior  to,  16-721 
Notice  of  appraisement,  stating  in- 
cumbrances in,  16-740 
Knowledge  of,  homesteads,  11-337 
INDEBITATUS,  see  Assumpsit. 
INDECENCY,  see    Obscenity;    Postof- 

fice. 
INDECENT  ASSAULT,  see  Assault  and 

Battery;  Rape. 
INDECENT    EXPOSURE,    see   Obscen- 
ity. 
INDEMNITY — Consult  analysis  of  this 
article,    12-21.      See   Bonds;     Guar- 
anty;    Insurance;     Principal     and 
Surety;    Security    for    Costs;     Se- 
curity  To   Keep   the   Peace;    Sher- 
iffs, Constables  and  Marshals;  Un- 
dertakings. 
Attachment  bonds,   3-443,   671,   765 
Bonds  of,  actions  on,  4-527 
Execution,  to  sheriff  before  levying, 

15-913 
Forthcoming  bonds,   10-3 
Garnishment,   bonds,   10-492,   561 
Indemnity  company   as  party   to  ser- 
vant's action  for  injuries,  19-4GS 
Insurance,  as  contract  of,  14-4 
Interpleader,  as  affecting,  14-180 
Parties,  to  actions,  21-544 


INDEMNITY,  contd. 

Principal  and  agent,  between,  21-536 
Res  judicata,   right  to  indemnity   as 

affecting,  23-88 
Sheriffs    and    constables,     action     on 
bond  of  deputy,  21-599 
Indemnity  to,   23-857 
Substitution  of  indemnitors  in  actions 
against    sheriffs    and    constables, 
23-872 
To   assignor   in   action   in   his    name, 

3-91 
To    purchaser,    on    setting   aside    sale 
of  infant's  property,  12-855 
INDIANS — Consult  analysis  of  this  ar- 
ticle, 12-36 
Agreed  case,  as  party  to,  1-743 
Enjoining  taxation.  United  States  as 

plaintiff,   24-694 
Exemptions,  to  a  resident  on  Indian 

reservation,  16-88 
Intruder's    court,    conclusiveness     of 

decisions,   23-14 
Naturalization    of,    collateral    attack 

on,   15-401 
Removal  of  cause  by,  22-781 
INDICTMENT    AND   INFORMATION 
■ — Consult   analysis   of   this   article, 
12-53.     See  Arraignment  and  Plea; 
Grand  Jury;    and   specific  criminal 
law  titles. 
Abandonment    of    child,    20-847 
Abatement,  pleas  of,  see  Abatement, 
Pleas  of. 
Information,  right  to  prosecute  by, 
1-31 
Abduction,   1-79 

Ability  to  consummate  assault,  hom- 
icide, 11-611 
Abortion,   1-96 

Homicide   in  attempting,   11-603 
Accessories  and  accomplices,  1-136 

Averments  as   to,   homicide,   11-636 
Adoption    of    laws,    necessity    of    al- 
leging, 14-418 
Adulteration,  1-582 
Adultery,  1-599-611 

Charging  incest  by,  12-6 
Affidavit,    see    Criminal   Affidavit. 
Affray,   1-725-728 
Agent,    charging    sale    of    liquor   by, 

14-373 
Aggravated  assault,  for  conviction  of 

common   assault,  11-678 
Agriculture,  prosecutions  relating  to, 

]  8-642 
Aider  by  verdict,  14-422 
Alien   prostitutes,   indictment  for  im- 
porting, 11-929 
Alternative,  charging  in  the,  11-591; 
18-642 
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Alternative,   coitd. 

\A<.\\wc  laws,  violations  of,  14-372 
Amendment,   4-97;   8-1146;    10-346 
Foruieation,   IS-SSl 
Imlii'tment   for  failure   to   Ao   road 

work,   11-142 
Informations  in   civil  cases,   12-71" 
In    general,    12-542,    555 
Intoxicating   liquors,     liquor     nuis- 
ance,   14-456 
Violation  of  liquor  laws,  14-440 
Libel,  criminal  libel,  18-969 
New   plea   and   arraignment    on,   2- 
865,  877 
Animals,     shipping     infected,     1-962, 
963,  965 
Driving  from  range,  1-975 
Killing,   1-969-974 
Marks  and  brands,  1-983 
On   regulation   for   slaughtering,    1- 

985 
Stock   laws,    1-975 
Apprentices,    under    statutes    against 

enticing,  2-587 
Arraignment    and    plea,    reading    in- 
dictment, 2-861 
Arrest   of  judgment,   2-979 
Arson,    3-4 

Assault,   with   intent   to   kill,    11-596, 
598 
Ability    to    consummate,     alleging, 

11-611 
With   deadly  weapon,   26-153 
Automobiles,  for  illegal  operation  of, 

11-258,    259 
Banks  and  banking,  against  officials, 

4-38-45 
Bastardy  proceedings,  4-78 
Batter}^  averment  of,  in  assault  with 

intent  to  kill,  11-599 
B'ench  warrant  on  return   of,  26-43 
Bigamy,  4-92 

Bills    of    particulars,    allowed    when, 
4-386 
Criminal   libel,   in,    18-969 
Larceny,    18-745 
What  required,  4-400 
Blasphemy,  4-493 
Breach  of  the  peace,  4-560 
Bribery,  4-568 

Bridges,    for   failure    to   build    or   re- 
pair, 11-272 
For  destroying,   11-274 
Burglary,  4-592 
Business   of   accused,    describing,    14- 

398 
Caption,   12-167 

Liquor  laws,  violation  of,  14-356 


contd. 
Certainty    in    |iU-:uling,    4-S55;    12-294 
As  compared   with  aflidavit,  12-13,3 
Fences,  removal  or  destruction,  IS- 

675 
Justice    of    the    peace    indictment 

against,  18-394 
Larceny,   18-730 
Libel,   criminal,   18-963 
Ownership,   -as   to,   18-45 
Change    of    venue,     second     not     re- 

quired,    4-999 
Chattel   mortgages,  for  selling  prop- 
erty, 5-75 
Children,  for  cruelty  to,  12-882 
Circumstances     attending     the     hom- 
icide, averments  as  to,  11-624 
Civil   rights,  violation   of,  5-128 
Cohabitation,   for   unlawful,    18-879 
Colloquium,    criminal    libel,    18-964 
Common    law,   at,    highways,    11-116 

Homicide,  11-578 
Complaining   witness,    must    be    com- 
petent  against   accused,  4-91;   1- 
591 
Compounding   crime,   5-190 
Concealing  birth  and  death,  12-885 
Conclusion  of,  11-122,  638 

Intoxicating   liquors,    14-356,   454 
Landlord's    lien,    impairing,    18-548 
Larceny,  18-765 
Conjunctive  allegations,  14-453 
Intoxicating  liquors,   14-406,  411 
Kidnaping,   18-411 
Consent,    of    parent,    negativing,    14- 

365 
Consolidation  of,  23-482 
After  remand,  19-364 
Number  of  peremptories  on,  17-235 
Conspiracy,  5-282 

Against   labor  union,   18-428 
Constitutional     requirement    not    ap- 
plicable to  quo  warranto,  22-16 
Contempt,   information    for,    14-465 
Continuando,  to   allege   time,   14-426 
Intoxicating    liquors,    violation    of 

liquor  laws,   14-383,  416,  429 
Time,  to  allege,  14-426 
Conviction,  charging  prior,  14-403 
Of  lesser  offense,   11-634,   678 
Fornication,   18-884 
In    prosecution    for   rape,   22-306 
Mayhem,   19-577 
Kescue,  23-2 
Eobbery,    23-198 
Copyright   proceedings,  use  of   copy- 
right notice,  5-509 
Coroner's    inquest,    based    on,    12-117 
Corporations,  5-576,  681 
Officers  and  agents,  5-685 
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coufd. 
Cotton  seed,  illegal  transportation  of, 

18-642 
Counterfeiting,    6-6-17 
Courts  martial,  charge  and  specifica- 
tions, 6-114 
Cruelty  to   animals,  complaint,  6-315 
Cruelty   to   children,   12-882 
Customs    duties,    conspiracy,    6-359 

Forfeitures,   6-356 
Date  of  offense,   charging,   14-382 
Death,    recovery   of   damages   for,   6- 
457 
Averments  as  to,  11-587,  628 
Hastening   death,   11-591 
Means  of  death,   11-587 
Time  of  death,  11-581 
Defenses,    negativing,    4-281;    18-396 
and  see  infra,  Negativing  excep- 
tions   and    provisos. 
Public    lands,   injuries  to,    21-888 
Degree     of     homicide,     necessity     of 

averring,    11-633 
Delay  in  finding  indictment,  12-94 
Deliberation    and    premeditation,    in 

homicide,   11-621 
Demurrer  to,  12-146 

Internal  revenue,  14-152 
Intoxicating   licjuors,   14-441 
Jury,  as  waiver  of,  16-945 
By  refusal  to  plead  after  demur- 
xer,   16-944 
Larcenv,  18-745,  758 
Libel,  'criminal,   18-968,   969 
Servant,  against,   19-555 
Description,  of  liquor  sold,  14-387 

Larceny,  of  property  taken,  18-738 
Disjunctive   allegations.    14-372,    406 
Dismissal  of,  see  Nolle  Prosequi. 
Mandamus  to  compel,  19-215 
Disorderly  conduct,  7-695 
Disorderly   house,   7-701 
Disturbing   public   assembly,   7-715 
Dramshop,   keeping  open   on   Sunday, 

14-378 
Duplicity   in    indictment,   12-499,   510 
Against    highway    oflicers,    11-144 
Continuando,  as  rendering  pleading 

duplicitous,   12-504 
Homicide,  11-629 
Landlord's    lien,     impairment,     18- 

548 
Libel,  18-966 
Mayhem,  19-575 

Prostitution,  in  alleging,  21-829 
Public   drunkenness,  21-873 
Receiving  stolen   goods,  22-445 
Riot,   23-189 
Striking  out,  24-265 
Violation   of  road   laws,   11-258 


INDICTMENT  AITD  INFORMATION, 

contd. 
Election  between  counts,  see  Several 

Counts. 
Elections,  offenses,  8-142 

Betting,  8-147 

Bribery,   8-145 

False   registration,   8-150 

Illegal  voting,  8-152 

Intimidation,  8-144 

Official  misconduct,  8-159 

Sale   of   liquor,   14-413 
Ele'etricitv,  stealing,  8-197 
Elkins  Act,  violation  of,  14-280 
Embezzlement,        8-208-243;       18-395, 

762 
Embracery,  8-254 

Error,  assignment  of,  failure  to  state 
crime,  8-567 

Errors  of  form,  14-358 
Escape,   for,   21-601 
Espionage   act,  under,   26-18 
Estrays,   taking   and   using,   8-717 
Exceptions    and    provisos,    see    infra, 
Negativing    exceptions    and    pro- 
visos. 
Extortion,   8-823-833 
Extradition,    foreign,  8-838 

State,    or   affidavit    showing   crime, 
8-848 
False   imprisonment,   8-971 
False   personation,   8-973 
False  pretenses,  13-409;  20-728 
Farm  products,  illegal  trading  in,  18- 

642 
Feeding   stuff  law,  for  violating,   18- 

643 
Feloniously,  allegations  as  to,  12-610 

Amendment  to  supply,  12-561 

Defining,    in    instructions,    13-825 

Escape,  21-602 

Homicide,    11-613 

Incest,   in,   12-10 

Mayhem,    19-574 
Fences,    destruction    or    removal,    18- 

675 
File  mark,  on  information,  effect  of, 

12-145 
Finding  and  return,  10-656 
Following  language   of  statute,  4-857 

See   specific    offenses. 

Assault   and  battery,  3-34 

Breach  of  peace,  4-562 

Civil  rights  for  violation  of,  5-130 

Complaint,   20-218 

Conspiracy,  5-296 

By   labor   union,    18-428 

Counterfeiting,  6-16 

Cruelty  to  animals,  6-316 

Disturbing    public    assembly,    7-716 
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r.>M/i/. 
Following  language  of  statute,  coiitd. 
Eloolions,  offousos.  S-155 
Embozzleinent,   8-220 
Enticing   away   servant,   19-557 
Escape,  21-601 
Estravs.  8-179 
Extortion,  8-S29 
False   personation,    8-973 
Fences,  removal  or  destruction,  18- 

076 
Foroication,   18-881 
Gaming,  10-343,  348,  353 
Homicide,   11-576 
Incest,   12-4 
Judicial  officers,  against,  16-645 

Justices    of    the    peace,    18-394 
Kidnaping,    18-409 
Landlord's     lien     impairment,     18- 

1016 
Larceny,    18-730,   761 
Lewdness,   18-878 
Libel,   18-966 

License,  failure  to  procure,  18-982 
Liens,    prosecution    for    impairing, 

18-548,   1016 
Master,    prosecutions     against,    19- 

569 
Mflvhem,    19-572 
Miscegenation,  19-826 
Monopolies,    charging,    19-853 
Prize   fighting,   21-639 
Profanity,   prosecution   for   use   of, 

21-799 
Prostitution,    21-827 
Eescue,  23-1,  2 
Eiot,  23-187 

Eoads,  obstructing,  21-613 
Robbery,  23-192 
Sheriffs  and  constables,  prosecution 

against,  23-921 
Threats,   prosecution   tor,    24-789 
Trespass,   24-979 
Force  and  arms,  14-407 
Forcible  entry  and  detainer,  descrip- 
tion of  premises,  8-1119 
Forfeitures,     to     enforce     (1-458;     6- 
356).     See  Penalties,  Forfeitures 
and  Fines. 
Libel  of  information,  14-148 

Forgery,  8-1143-1180 
Former  conviction,  charging,  14-454 
Form    of,    failure    to    do    road    work, 
11-140 
Statutes  providing  for,  12-299     See 
Statutory   Forms. 
Fornication,   18-881 
Charging  incest,   12-6 


INDICTMENT  AND   INFORMATION, 

coiitd. 
Fraudulent    convevanccs,    penal    stat- 
utes,  10-211 
Oiamo  and  fish,   criminal   proceedings, 

10-309 
Gaming,   10-336 
Grand   jurv,    powers   and    duties,    10- 

655 
Habeas  corpus,  irregularitj'  not   con- 

sidered,   10-944 
Hawkers  and  peddlers,  form  and  con- 
tents,  10-970 
Health,  for,  violating  regulations,  10- 
982 
Administering  poison,   10-997.     See 

Homicide. 
Against    druggists   without   license, 
10-990-993 
Hepburn  amendment,  under,   14-280 
Highways,    against    highway    officers, 
11-143 
Description   of,  in   indictment,   11- 

105 
For  failure,  to  open,  11-104 
To   do    road   work,   11-140 
To  repair,  ^1-116 
Homicide,  11-570,  601 

Abduction,   in    attempting,    11-603 

Abortion,  11-604 

Accomplices,   averments   as   to,    11- 

636 
Circumstances    attending,    11-624 
Common   law,   at,   11-578 
Death,  see  supra.  Death. 
Premeditation,   11-621 
Hlegal    rates,    for    obtaining,    14-279 
Immoral    publication,   for    exhibiting, 

12-885 
Incest,  12-4 

Joinder  of  parties,  12-2 
Included     offense,   proof   not    a   vari- 
ance, 25-555 
Indorsement,  see  Indorsement. 
Name    of   prosecutor,    trespass,    24- 
981 
Inducement,  see  Inducement. 
Infamous     offenses,     only    by    indict- 
ment, 14-280 
Injunction,    information    for,    verify- 
ing, 13-90 
Innkeepers,  against,  13-413 

For  defrauding,  13-409 
Innuendo,  charging  criminal  libel,  18- 

968 
Insane    person,    information    for,    13- 

591 
Insurance,   for   soliciting,    14-107 
Intent,    see    Intent. 

Public  lands,  injuries  to,  21-888,  892 
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contd. 
Internal    revenue,    respecting,    14-152 

For  penalties,  14-146 
Intoxicating  liquors,  14-349,  356,  372, 
383,  426,  429,  440,  454 
Character    of    liquor,    alleging,    14- 

390 
Illegal  liquor  business,  keeping,  14- 

427,   430 
Intoxicated  persons,  furnishing  to, 

14-378 
Local    option    laws,    for    violating, 

14-417 
Manufacture  of  liquors,  14-429 
Nuisance,  14-451,  456,  459 
Sale  of,  14-406,  411 
By  agent,  14-373 
Indian,   to,   12-52 
Keeping  for  sale,  14-424 
Seller,  allegations  as  to,  14-397 
Saloon,    illegal    conduct    of,    14-430 
Transportation,    of,    14-377,   426 
Intrusion,  information  for,  21-891 
Joinder  of  offenses,  see    Joinder    of 

Offenses. 
Judge,  against,   16-645;   18-394 
Disqualification,   16-692 

Interest,    disqualifying,    16-666 
Judicial  notice,  charging  matters  of, 

16-599 
Jury,   waiver   of,    16-942.      And     see 
supra.   Demurrer. 
Discharge   of   jury,   for  defects   in, 

17-614 
Jurors,  prosecutions  against,  as,  af- 
fecting   qualifications,     17-288 
Need  not  understand  indictment, 
17-283 
Jury  room,  sending  indictment   to, 

17-555 
Peremptory  challenges,  number  de- 
termined by,  17-232 
Juvenile  acts,  12-880 
Kidnaping,  18-409 

Knowledge,   charging,    14-385;    22-445 
Homicide,  11-624 
Incest,  12-10 

Intoxicating   liquors,   14-457 
Larceny,    18-736 
Prostitution,    in     prosecution     for, 

21-828 
Rescue,   23-2 
Landlord  's  lien,  for  impairing,  18-547 
Larceny,  18-729 

Attempt  to  commit,  18-765 
By  bailee  or  agent,  1S-7G2 
From  building,  18-764 
From    j)erson,    18-763 
Lewdness,   18-878 
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contd. 
Libel,  18-963 

Libel  of  information,  in  admiralty,  1- 
458 
Forfeiture,   to    enforce,    14-148 
License,    failure    to    procure,    18-979, 

981 
Liens,    for   impairing,    18-1016 
Landlord's  lien,   18-547 
Liquor    license,    allegations    as    to, 
14-368 
Limitations,   negativing,  larceny,   18- 

732 
Lotteries,   for,    19-54 
Malice,  see  Malice, 

Mandamus,  as  auxiliary  remedy,  19- 
128 
Criminal   remedy  as  defeating,   19- 

164 
In    criminal    cases,    19-214 
To   compel   dismissal,  19-217 
To  review  rulings  in  criminal  cases 
19-189 
Manslaughter,  for,  11-578 

Conviction  of  assault  on,  11-678 
Marriage,    allegations    of,    in    incest, 

12-6 
Master,  against,  for  breach  of  hours 
of   labor  and   wage   laws,   19-568 
Master  of  vessel,  against,  for  violat- 
ing immigration   acts,   11-927 
Mayhem,   19-572 

Miscarriage,   for   murder   by   produc- 
ing, 11-617 
Miscegenation,  19-826 
Misdemeanors,     necessity    of    indict- 
ment, 16-911 
Misnomer,   charging  lewdness,   18-882 
Monopolies,     for     violation     of     law 

against,   19-853 
Motor  vehicles,  for  breach  of  statutes 

regulating,  20-52 
Municipalities,    against,    20-239 
Names  see  Names. 
Navigable  waters,  for  obstruction    20- 

282 
Negativing   exceptions   and   provisos, 
1-108;   11-104,  605,  637,  882,  927; 
18-395;   20-219 
Fences,  destruction  or  removal,  18- 

676 
Internal  revenue,  14-155 
Intoxicating    liquors,     14-354,     362, 

427,    452 
Kidnaping.  18-410 
License,  failure  to  procure,  18-983 
Master,     in     prosecutions    against, 

19-568 
Mayhem,  19-575 
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.'■'"'•'.''•. 
Negativing   exce])tioii8   aiui    provisos, 

contd. 
Prize   fighting,  Sl-O.U) 
Tublio   lands,   injuries   to,   21-SS8 
Neutralitv     laws,     violation    of,    20- 

339 
Xolle   prosequi,   20-655 
Nuisance,  20-691 

Liquor  nuisance,  14-357 
Nunc  pro  tunc  recitals,  of  finding    12- 

102 
Objections   and   exceptions,    see    Ob- 
jections and  Exceptions. 
Obscenity,  I'or,  20-710 
Obstructing   justice,   20-716 
Officer,   against,   20-790 

For  murder  of,  11-609 
On  or  about,  use  of,  14-383 
Ordinances,     complaint     for    enforce- 
ment, 20-216 
Ownership,  alleging,  14-354;  22-443 

Eobbery,  23-194,  200 
Parent,    negativing    consent    of,    14- 

365 
Parties,  see  Parties. 

Describing,   fornication,    18-881 
Joinder,  14-372.     And  see  Separate 
Trials. 
Fornication,   18-882 
Lewdness,    18-879 
Liquor  nuisance,  14-454 
Eobbery,  23-196 
Penalty,  for  concurrent  with  civil  ac- 
tion, 11-160 
Peonage,  for,  19-570 
Perjury,  for,  of  bail,  18-405 
Physicians,  against,  for  criminal  neg- 
ligence, 11-602 
Place,  allegationi5   as  to,   14-375,   425 
Death,  of,   11-586 
Intoxicating   liquors,    14-431 
Liquor  nuisance,  14-455 
Where  sold,  14-428 
Mayhem,    19-575 
Prostitution,    prosecutions    for,    21- 

827 
Public   drunkenness,  21-873 
Riot,    23-187 
Eobbery,  23-193 
Poisoning,  homicide  by,  11-609 
Preliminary    complaint,    12-86 
Amendment  of,  12-565 
Defined,   12-86 
Form   of,  12-286 
Preliminary   examination,   21-455 
After   waiver   of,   21-502 
Allegations  as  to,  23-192 
Effect  of  want  of,  21-524 
Information  after,  21-518 


INDICTMENT  AND  INFORMATION, 

COIllJ. 

I'rincipals,     averments     as    to,    hom- 
icide,   11-636 
Prisoner,  against,  21-607 

Refusal  to  labor,  21-G08 
Prize   fighting,  for,   21-639 
Profanity,  for,  21-798 
Prostitution,  for,  21-827 

IMacing  wife  in  house  of,  21-828 

White  Slave  Traffic  Act,  under,  21- 
829 
Public   drunkenness,   21-872 
Public   lauds,   for  injuries   to,   21-888 

For  obtaining  patent  by  fraud,  21- 
879 

Trespass   upon   state   lands,   21-892 
Quashing,  see  Quashing. 

Railroads,  against,  19-569 

Crimes,     as     to     construction     and 
maintenance,   22-148 
As  to  operation,  22-171 
Interference  with  operation,  22-173 

Rape,   for,   22-292 

Reading  at  trial,  24-1072 

Receiving  stolen  goods,  22-442 

Record,  finding  of  indictment,  shown 
by,  12-101 

Repugnancy,   11-629 

Resi-ue,   of  person,  23-1 
Of  property,  23-2 

Resubmission   of,   12-146 

Returning    on    holiday,   24-436 

Reversal,   new  indictment   after,    19- 
363 

Review,  methods  of,  23-114 

Riot,  23-187 

Road   laws,   for   violation   of,    11-256, 
258 

Roads,   for  obstructing,  21-613 

Robbery,    23-192 

Attempts  and  assaults  with   intent 
to   rob,   23-199 

Saloon,    see    supra.     Intoxicating     li- 
quors. 

Sanity,    averments    as    to,    homicide, 
11-629 

Servant,   against,  for  obtaining  mas- 
ter's property  by  fraudulent  con- 
tract, 19-.554 
For  enticing  away,  19-557 

Service  of,  23-564 

Setting    aside    indictment,    12-605 

Several    counts,    see    Several   Coimts. 

Sheriffs  and   constables,   against,  23- 
920 

Speedy  trial,  dismissal  for  delay,  24- 
1016 

Spelling,    effect   of   erroneous,    19-573 
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contd. 
Statute,   reference   to,    14-360 
Following  language   of,  see   supra, 
following  language   of   statute. 
Striking   out   immaterial   matter,   24- 

265;   12-659 
Sunday  laws,  for  violation  of,  24-437 
iSurplusage,      see      Surplusage       and 

Scandal. 
Taxation,  failure  to  make  return,  24- 

650 
Technical  words,  in  averring  malice, 

11-619 
Telegraphs  and  telephones,  crimes  in- 
volving, 24-745 
"Then   and   there,   '    use    of,    11-582, 

586 
Threats,  for,  24-789 
Time,   alleging,   12-608;   14-380 
Pinding  indictment,  of,  12-93 
Fornication,   18-881 
Homicide,  11-579 
Intoxicating    liquors,    14-431,     432, 

4o4 
Lewdness,    18-878 
^Mayhem,    19-575 
Prostitution,     prosecutors    for,    21- 

828,  829 
Public    drunkenness,    21-873 
Eiot    23-187 
Eobbery,  23-193 
Town  ofificers,  against,  24-868 
Trade-marks    and    trade     names,     for 

crimes  involving,   24-888 
Transfer  of  cause,  effect,  24-913 
Translation     of     matter     in     foreign 
language,  12-308,  386 
Of    written    threat    alleged,    24-790 
Traveler,    alleging    character    as,    13- 

413 
Treason,  for,  24-916 
Trespass,  for,  24-978 

By  animals,  for,  24-992 
United    States,    offenses    against,    25- 

229 
Unlawful  assembly,  25-502 
Usury,   25-525 
Vagrancy,  for,   25-527 
Value,  allegation  of,  22-442 
Larceny,   18-758 
Robbery,  23-196 
Variance,    see   Variance    and  Failure 

of  Proof. 
Venue,  .see  Venue. 
Verification,  sec  Verification. 
Victim,    describing   the,   in    homicide, 

11-606 
Videlicet,    see   Scilicet. 

Intoxicating  liquors,   14-390,  402 


INDICTMENT  AND  INFORMATION, 

contd. 
Warehousemen,  against,  26-24 
Warrants,  for  unlawful    issuance   of, 

16-645 
Weapons,  averments  as  to,  homicide, 
11-589,  592 
Carrying,  26-151 
Mayhem,   19-574 
Weights   and  measures,   keeping   and 

using  false,  26-158 
"Wilfully,"   use   of,   indictment,    11- 
617 

In  charging  offense,  23-1 
Mayhem,   19-575 
Wounds,   describing,  in  homicide,  11- 
625 
INDORSEMENTS,  see  Bills  and  Notes; 
Filing;    Indictment    and    Informa- 
tion; Process;  Returns. 
Appeal  bond,  of  approval,   18-256 
Attachment,  of  approval  of  bond,  18- 

514 
Certiorari,   of  allowance   of,   18-375 
Commitment,   of  order  of,  21-519 
Execution,  on,  15-816;  21-93 

On  justice's  judgment,  18-135 
Indictment,    on,    amendment    of,    12- 
565 
After   return,    12-98 
By  stranger,  12-98 
By  the  clerk,  12-98 
Demurrer,   where   wanting,   12-651 
Effect   of   errors  in,  12-99,   624 
Finding  evidenced  by,  12-102 
Of  prosecutor,  12-625 
Prior  to  return,  12-95 
Return    of    indictment    shown    by, 

12-106 
Verdict,  aider  by,  12-701 
•Tury,   of   demand   for,   on   complaint, 
16-921;    18-917 
A^'enire,  of  sheriff  on,  16-995 
Process,    on,    21-751 

Construction    of    statutes    as    to, 

21-703 
Of  authority  to  serve,  23-513 
Of  officer's  return,  23-99 
Summons,  on,  of  instrument  declared 
on,    18-27 
Injunction,  of  allowance  of,  13-189 
Waiver  of  homestead,   11-4.38 
Sureties,  of  a))j)roval   of,  on  bond  or 

undertaking,   18-405 
Transcrijit,   of  word  mandate  on,   19- 

304 
Waiver   of   homestead,   of,    on     sum- 
mons, judgment  or  execution,  11- 
438 
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INDOESE^rEXTS,  coutd. 

Wituossos,  of,  on  criminal  complaint, 

INDUCEMENT— Consult,    analysis     of 
this  iirticlo,  1LI-71S.  Sec  Indictment 
and  Information;   Libel  and  Slan- 
der. 
Amendments  as  to,  18-941,  969 
Answers,  denial  -with,  2-21 
Case,  the  action  on  the,  as  determin- 
ing form   of   action,  4-651 
Contract   pleaded   by   way   of,   24-373 

Contract  of  carriage,  21-120 
Declaration    and    complaint,    6-668 

On   contract,   generally,   11-989 
Denials,  not  traversed,  7-34 

No  issue  raised  by  denial  of,  7-70; 
14-523 
Duplicity,   as   bearing   on,    7-943;    12- 

51l" 
Highways,    alleging    duty    to    repair, 

11-213 
Indictment   and   information,   in,    12- 
332 
Criminal   aspect   of  charge,   to   ex- 
plain,  12-343 
Libel,    18-964,    969 
Innuendo,      cannot     replace,     18-909, 

969 
Issues,  on  matters  in,  18-944 
Libel   and    slander,    in,     18-897,    941, 
964,  969 
Slander  of  title,  18-960 
Participles,  use  of  in,  12-325 
Eecital,  stating  matters  by  way   of, 

12-323 
Res  judicata,   application   to  matters 

of  inducement,  23-45 
Variance   as  matters   of,   civil    cases, 
25-644 
INDUSTRIAL  SCHOOL,   see    Reform- 
atories. 
INEBRIATES,  see  Incompetents. 
INT  ANTS— Consult  analysis  of  this  ar- 
ticle,   12-727.     See  Abduction;   Ap- 
prentices;    Bastardy    Proceedings; 
Guardian  ad  Litem;  Guardian  and 
Ward;     Judicial       Sales;     Kidnap- 
ping;  Parent  and  Child;  Reforma- 
tories;    Schools    and    School    Dis- 
tricts. 
Admiralty,  actions  by,  1-427 
Admissions   by,   failure   to   make    de- 
nial, 7-114 
Of  service  of  process  or  papers,  23- 
561 
Appeals,  orders  for  adoption,  2-183 

Limitation  of  time  for,  2-308 
Appearance    of,    2-51S;     6-810;     8-476 
Non-resident,    by    guardian,     6-810 


INFANTS,   contd. 

Arraigiimoiit    and    plea,    may    plead 

guilty,  2-893 
As   relators,    12-714 
Assunijisit,   incapacity   under   general 

issue,  3-189 
Attachment,   when    against,   3-263 
Bankrujitcy      proceedings,     time     for 

claims,  3-904 
Bastardy    proceedings,'  as    complain- 
ant, 4-61 
Release  by,  4-72 
Bills    in    equity,    prayer   for   process 

against,  4-147 
Bills  to  impeach  judgments  and  de- 
crees,  as  parties  to,  4-484 
Collateral  attack,  of  adjudications  re- 
specting,  15-401 
Continuance  to  protect,  11-19 
Contributory  negligence,  province   of 

judge  and  jury,  22-213;  24-254 
Costs,     liability     when,     5-825.       See 

Guardian  and  Ward. 
Custody  and  support,  in  divorce  suit, 
7-S52 
Stay  on  appeal  from  order  award- 
ing,  24-488 
Default,  not  by,  6-806,  819 

Relief  against,  6-834 
Demurrer,  want   of   capacity  to  sue, 

6-894 
Denials,  no   admission  by  failure,  7- 

114 
Discovery,   examination    before   trial, 

7-551 
Dismissal  and  nonsuit,  one  party  un- 
der  disability,    7-668 
Ejectment,  disaffirmance  of  deeds,  7- 

1000 
Eminent  domain,  parties,  8-270 
Gaming,  may  recover  loss,   10-319 
Allowing  minor   to   gamble,  indict- 
ment,   10-357 
Garnishment,   liable   to,   10-406 
Guardian    ad    litem,    10-706-773.      See 
Guardian  ad  Litem. 
After    publication    of    summons,   6- 

812 
Authority  expires  at  majority,  10- 

773  ■' 
In    divorce    suit,    7-749,    750 
Sale   of   real   estate,   10-714 
Guardian  and  ward,  10-774 
Actions  by  or  against,  10-856 
Collateral    attack,   of   appointment, 
15-405 
Habeas  corpus,    allegations    in    peti- 
tion, 10-922 
Adjudication,    how    far    conclusive, 
10-952 
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INTANTS,   contd. 

Indictment    or    information,    waiver 

of  service,   23-564 
Infancy,  as  defense,  18-105 
Plea   of,   11-1032 
Question   for  jury,   14-144 
Weapons,   selling   to,   26-156 
Insane,  actions  against,   13-593 
Intoxicating  liquors,  prosecutions  for 
selling    to    infant,     14-369,     386, 
410;    17-317 
Injury  to  infants,  from  liquor,  14- 

475 
Saloon,    indictment    for   permitting 
to  enter,  14-430 
Joinder    of    infant    defendant,    joint 

obligations,   11-979 
Judgments,    collateral    attack,    15-401 
Adults,   against,  when   joined  with 

infants,   6-162 
By   confession,   18-83 

Vacating,   14-854 
Consent   judgments,   14-917,  922 
Satisfaction   of,   16-534 
Vacating,    15-158,    192 
Jury,    in    inquisitions    of   lunacy,    17- 
126 
Custodian   of,  infant  as,   17-444 
Jurors,   infants   as,   17-283 

Challenges  where,   12-121,  142 
Peremptory  challenges,  number  of, 

17-233 
Waiver    of   jury,   16-926,    944 
Kidnaping,  indictment  for,  18-411 
Marriage,   annulment   of,   19-378,   382 

Proceedings   to   annul,    19-370 
Mechanic's   lien,   on   property   of   in- 
fants,  19-625 
Mental    capacity,  whether   for   court 

or  jury,  21-838 
Misnomer  of,  as  affecting  judgment, 

12-783 
Naturalization    of,    15-401 
Negligence,  capacity  for,  20-325 
Partition   suit,  as  parties   to,  20-1018 

Service  of  process,  20-1023 
Partner,  of,  as  party,  21-56,  59 
Judgment  where,  21-86 
Replication  to  plea  of,  21-78 
Plea  of  infancy,  11-1032 
Prisoner,  failure  to  perform  contract 

labor,   21-608 
Process,    service    on,    see    Service   of 
Process  and  Papers. 
Constructive     service     on     infants, 

23-532 
Designating  unknown  children,  21- 

713 
In   equity,  8-465,  476 
Misnomer   in,    21-718 


INFANTS,   contd. 
Process,  contd. 

Partition   suit,   in  20-1023 
Presumption    as   to   service,   15-430 
Publication    on    infants'    affidavit, 
23-535 
Province    of    judge    and   jury,    as    to 
minority,  14-444 
As  to  what  are  necessaries,  21-836 
Removal  of  cause  by,  22-780 
Residence     for     purpose     of     venue, 

same  as  father's,   25-897 
Res  judicata,  infants  concluded,   23- 

63 
Revivor,  consent  to,  23-177 
Sale    of    propertv,    setting   aside,    16- 
801,  817 
Of    remainders,    18-635 
Servant,  complaint  for  injury  to,  19- 
493 
Jury   questions    in    actions    for   in- 
'jury    to,    19-520 
Statute    of    limitations,    in    proceed- 
ings against,   18-1035,   1065,   1070 
Stipulations   on   behalf   of,   24-126 
Wills,   contest    of   probate,   time   for^ 

26-243 
Witnesses,  as,  competency  for  court, 

21-851 
Writ  of  error  coram  nobis,  where  no 
guaidian  ad  litem  appointed,  15- 
374 
IN  PORMA  PAUPERIS,  see  Paupers, 
INFORMATION,    see    Indictment    and 
Iiiformatiron. 
In    civil    cases,    see   Admiralty;    Cus- 
toms Duties;  Indictment  and  In- 
formation;     Internal     Revenue; 
Penalties,  Forfeitures  and  Fines; 
Quo  Warranto;   Ships  and  Ship- 
ping. 
INFORMATION   AND   BELIEF— Con- 
sult   analysis    of    this    article,    12- 
888 
Admiraltj',    pleading    in,    1-463 
Affidavits,   for   appeal,   18-208 

Attachment,  3-412,  414,  428;  18-^10 
In   supplementary   proceedings,   24- 

554 
Jury,  separation  of,  17-480 
Affidavits    of    merits,    on,    1-674,    6S5 
Belief    in    defense,   1-680,    685;    12- 
638 
Answer,  in  equity,  4-172 

Municipal    corporation,    20-106 
Arrest    in    civil    cases,    affidavits    on, 

2-936,   939-941 
Attachments,  affidavits  on,  3-412-414, 
428;    18-510 
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INFORMATION  AND  BELIEF,  coutd. 
Hills  ut'   iiarluulais,  as  to  grounds  of 

boliof,   4-:>lH) 
Contempt,  violation  ol"  injunction,  13- 

302 
Criminal  complaint  on.  12-126,  290 
Declaration   and   complaint,   6-694 
Denials,   7-37,   44-4j 

Of  execution  on,  11-1017 
Discovery,  examination  of  party,  affi- 
davit  on,   7-567 
Exchange   of   realty,   jiotition   for   re- 
scission,  lS-697 
Extradition,    foreign,    complaint,    8- 

83S 
Fraudulent    conveyances,    allegations 

in   action,   on,   10-172 
Frivolous   and   sham   pleading,   state- 
ments   on,    when    frivolous,    10- 
269,    270 
Sham,   matter   in    pleader's   knowl- 
edge,   10-272 
Habeas     corpus,     verification    of    pe- 
tition,   10-924 
Injunction,  application  for,  13-55,  217 
Denials   on,   13-226 
Dissolving,    where    allegations    on, 
13-211 
Insanity  proceedings,  petition  in,  13- 

451n 
Insolvency,   petition    in,    13-651 
Interrogatories,  in   answer  to   allega- 
tions  on,   13-303 
Intoxicating    liquors,    affidavits,     14- 
353 
Abatement   of   nuisance,   14-463 
Search    -and     seizure,    .application 
for,   14-493 
Jury,  affidavits  as  to   separation,  .17- 
480 
Motion  to  quash  panel,  17-103 
Verificationjkpf  challenge  to  array, 
17-107 
Labor    union,    complaint    for    injunc- 
tion,  18-420 
Libel  and   slander,  denials  on,  lS-927 
Mandamus,   denials  in   return  to,   19- 
274 
Statement    of    relator's    claim,    19- 
261 
Ne  exeat,  verification  of  application, 

20-294 
Patents,  issuance  of,  21-198 
Process,    affidavit    for    order   of   pub- 
lication, 23-535,  537 
Receivership,   application   for,    22-345 
Record,  denials  of  matters  of,  18-492 
Replication,    denials,    22-965 
Title,   denial  of,   18-697 


INFORMATION  AND  BELIEF,  contd. 

WMilicalimi    on,    l;i-93;    25-1084.      See 
Verilicatioii. 
Hy   agent,    25-1  OSS 
Criminal  complaint,  12-290 
Default,   as   ailocting  jnoof   of,  14- 

895 
Insolvency  petition,  13-651 
TNFORIMER,    see    Indictment    and    In- 
formation;    Penalties,    Forfeitures 
and.  Fines. 
(^riminal    proceedings   begun    bv,    12- 

87 
Indorsement  of,  on  indictment,  12-87 
Penalties,   respecting   patents,   21-222 
Right  of  accused  to  know  name  of, 
24-1031 
INFRTXO  K:\rEXT,   see   Copyright  Pro- 
ceedings ;      In  j  unctions ;      Patents ; 
Trade-Marks  and  Trade  Names. 
INHERITANCE  — Consult    analysis   of 
this   article,    12-912.     See   Curtesy; 
Decedents'    Estates;    Dower,    Pro- 
ceedings   To    Recover;    Lands    and 
Land  Transfers;    Taxation;   Title. 
Alien's  right,   how   questioned,   1-810 
Appeals,    heirs    as    parties    in,    2-225, 

227 
Attachments,  not  against  heirs,  3-265 

Of   distributive   share,   3-297 
Conclusions    of    law,    "heirs,"    5-224 
Covenant,  action  of,  by  heirs  on  real 

covenants,   6-136 
Curtesy,   action   for   injury,   6-326 
Decrees,  unknown  heirs,  (3-748 
Detinue,   by    heirs,   property    severed 

from   freehold,   7-480 
Dower,   7-863 

Improvements  by  heirs,  7-887 
Eminent  domain,  heirs  as  parties,  8- 

269 
Equity  of  redemption,  15-884 
Escheat,  for  want  of  heirs,  8-661-677 

Recovery   by    heirs,   8-676;    21-677 
Execution   against,    15-878 
Executors  and  administrators,  de  son 

tort,  not   liable  to   heirs,  8-778 
Forcible  entry  and  detainer,  by  heirs^ 
8-1101 
Against    heirs,    8-1106 
Fraudulent      conveyances,     heirs     of 

grantor,   10-105 
Ground   rent,   18-690 
.Guardian     ad     litem     for     unknown 

heirs.    10-715 
Intervention,  by  heirs,   14-302,   303 
Judgments,  conclusiveness  upon  heirs 
of    adjudications   for   or   against 
decedent,  23-84 
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INHERITANCE,  coutd. 

Jurisdiction,  of  controversies  between 
heirs,    21-650 
Of  probate  courts,   21-646 
Landlord's   dispossessory  proceedings 

against,  18-574 
Mesne  profits,  recovery  bv  licirs,   19- 

777 
Patents,  heirs  as  parties  to  infringe- 
ment  suits,   21-191 
Privity,   between   heirs   and   personal 

representatives,   23-85 
Proceedings    to    determine    heirs,    12- 

914 
Process,   affidavit   for  publication   as 
to  unknown  heirs,  23-535 
Designating  unknown  heirs,  21-713 
Ees    judicata,    adjudications    respect- 
ing decedent's  estate,  23-84 
Revivor    of    actions    by    and    against 

deceased,  23-149 
Sale  of  decedent's  estate,  opposition 

by  heirs,  16-791 
Suit    of   distributive    share,    jurisdic- 
tion  of  federal   court,   25-286 
Third   party  claims,  heirs   as  parties, 
16-147 
INHERITANOE      TAXES,      collection, 
24-715 
Review  of  proceedings,  24-714 
INITIALS,  see  Abbreviations;  Certain- 
ty in  Pleading;  Indictment  and  In- 
formation. 
Names  of  parties,  6-650.     See  Names. 
INITIATIVE     ANT)    REFERENT)UM, 
see  Elections;    Statutes. 
Judicial   control,   24-85 
INJUNCTIONS  —  Consult    analysis    of 
this  article,   12-991.     See   also   spe- 
cific   titles. 
Accounting,  in,  of  partnership,  21-31 
Actions,    injunction     against,    24-395. 
See  Suits  and  Actions. 
Against   creditor  of   partnership, 

21-46 
Ejectment  by  partner,  21-32 
Actor's   contract,   breach   of,   24-786 
Adjoining     lanrlowners,     lateral     sup- 
port, 1-318 
Blasting,  1-326 
Fences,   1-329 
Trees,  1-333 
Admiralty,  in,  1-421,  422 
Adulteration,   enjoining   of,   1-500 
Affidavits  in,   ] 2-898.     Sep  Affidavits, 
Against  criminal  prosrcutifins,  24-415 
Against    evidence,    24-413 
Against     officer     as     action     against 
state,  24-64 


INJUNCTIONS,    contd. 

Against      pleading      inequitable      de- 
fenses,  24-413 
Alienage,  cannot  be  raised  on  motion 

for,  1-806 
Alienating   affections,    against,    1-785 
Alimony,   against    decree    for,    19-392 
Answer,  highway  proceedings,  11-111 
Sale  of  homestead,  11-413 
Verified,   effect   on   preliminary  in- 
junction, 18-420 
Appeals,   against,   23-148 
From  interlocutory,  2-176 
Highwav,     enjoining     the     opening 

of, ^11-111 
Injunction    granted    at     chambers, 

16-634 
Power    to    grant    when    suspended 

by,   2-328 
Record    must    contain    evidence,    2- 

356 
Supersedeas  or  stay,  24-490 
Appearance  waives  notice,  2-547 
Apprentices,    against    enticing,    2-586 
Arbitration,    of    inequitable    use    of 

judgment   on,   2-661 
Assignment     for     creditors,     against 

sale,  3-61 
Attachment,  in   aid   of,   3-746 
Balancing  equities,   20-681 
Bankruptcy,   as  ground  for,   24-456 

Against    proceedings,   3-932 
Banks    and    banking,    in    dissolution, 

4-49 
Bill  for,  13-43;  21-32. 
Bills  to   impeach   judgments   and   de- 
crees, injunction  collateral  to,  4- 
490,    491 
Bonds  on,  see  Bonds. 

Assessing  damages   on,   notice,   20- 
21 
Boycotting,    against,    18-423 
Certiorarij_  to  review,  14-466 
Chambers,  by  judge  at,  16-621,  634 
Chattel     mortgages,     against     taking 
possession,   5-56 
Against  disposing  or  destroying,  o- 
58 
Collateral  attack,  of  order,  15-399 
Commerce    commission,    as    to    orders 

of,  14-278 
■Commerce     court,     against     commis- 
sion, 5-157 
Against   carriers,  5-157 
Common   carrier,   against,  by  passen- 
ger, 21-123 

Excessive   fares,    21-169 
Against    ticket    broker,    21-116 
roiiiinoii     lands,     against     enclosure, 
18-037 
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INJUNCTIONS,    contd. 

Contoiniit,     for     violation,     sco     Cofi- 
teiupt. 
rroi'oihiro    on    disobedience,    5-393; 

16-G99 
Violating   strike   injunction,   18-428 
Copyright    procoodings,   5-507,  617 
Corporations,    restraining    abuses    in 
management   and   control  of,  24- 
195 
In  proceedings  to  dissolve,  26-389, 
413.    420 
Costs,  against  collecting  improper,  5- 

7S9 
Counterclaim,  based  on  tort,  23-687 
Connected  with  subject  of  the  ac- 
tion, 23-655,  659 
For   injunction,    23-631 
Court    commissioners,    powers    as    to, 

16-705 
•Creditors'  suits,  6-227;  15-889 
Criminal  act,  against,  20-682 
Croppers,   by   and   against,   18-459 
Cross    demands,    23-646 
Decedent's    estates,    restraining    dis- 
tribution,  21-656,   657 
iDecree,  against  partner,  21-32 

Ees   judicata    operation,   23-36,   39, 
49 
Dedication,    to    prevent   diversion    of 
use,   18-686 
By  whom,  18-688 
Deeds,  against  recording,  18-717 

Eestrictions,  to   enforce,   18-712 
Discovery,   order   for  production,   not 

to   obtain,   7-636 
Disorderly  house,  against  keeping,   7- 

699 
Dissolution,    of    preliminary      injunc- 
tion,  18-420 
For  insufficient  bond,  18-407 
Patent   infringement,   21-220 
Distress,  for  wrongful,   18-334,  532 
Dividends,     against     declaration     of, 

24-193 
Divorce,   7-752 

Alimony,   transferring,   7-820 
To  secure  alimony,  7-837 
Easement,    against   improper    use    of, 
7-955 
To   prevent   obstruction    of,    7-959 
Allegations  of  bill,   7-967 
Ejectment    from    homestead,    to    re- 
strain,  11-381 
Elections,  in  contests,  8-51 

To  prevent  striking  from  registra- 
tion, 8-136 
Elkins  Act,  against  contracts  violat- 
ing,   14-282 
Eminent  domain,  8-361,  370 


INJUNCTIONS,    roHtd. 

I]<iuity    jurisdiction,    8-434 
Error,    assignment    of,   granting   pre- 
liminary, 8-556 
Execution,    to    restrain,    13-615:    15- 
886;    16-194 
Against  juartnership,  21-98 
As   aiTccting   time    for,   15-758 
Infant's   property,   on,    12-792 
Wliore    prematurely    issued,    18-132 
Factors   and   brokers,   against   factor 

8-871 
Fences,  to  prevent  trespasses,  18-674 
Fixtures,  to  restrain  removal,  18-679 
Forthcoming  bond,  on   enjoining  ex- 
ecution sale,  10-6 
Non-delivery     not     breach     where 
sale    enjoined,    10-19 
Fraudulent   conveyances,  to   prevent, 

10-99,  100 
Game     and     fish,     protecting    oyster 

beds,    10-308 
Gaming      to     prevent     payment     by 
stake-holder,   10-325 
To  prevent  enforcement  of  law,  10- 

364 
To  suppress,   10-364 
Garnishment       of       exempt       wages, 

against,   10-469 
Grounds,      restraining     dispossession, 

of   tenant,   18-613 
Guardian,    against,   pending   removal, 

10-808,    814 
Health,  only  where  abuse  in   regula- 
tions,  iO-988 
Highways,  alteration  of,  11-138 
Closing   of,   11-269 
Obstruction    of,   11-56 
Opening   of,    11-107 
Restoration    of,    compelling,    11-124 
Restraining    improvement     of,    11- 

126 
Vacation  of,  11-270 
Homesteads,   by   grantee   of,   against 
execution    creditor,   11-375 
Restraining   impairment   of,   11-334 
Restraining  sale  of,  11-380,  410 
Where    adequate    remedy    at    law, 
11-412 
Income     tax,    restraining    collection, 

14-135 
Indian   tribe,   by,   12-44 
Informations  in  nature  of,  12-706 
Insolvency,   by    assignee   in,   13-662 
Defendant's   insolvency,   as   affect- 
ing,  18-891 
Inspection    of    corporate    books    and 

property,   to   secure,   24-186 
Internal    revenue,    against   collection, 
14-137 
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INJUNCTIONS,   contd. 

Interpleader,  in,   14-192,  217 

Prayer  for,   in,   14-204 
Interstate    commerce,    against    inter- 
ference with,  18-427 
Commerce   commission,  pending  in- 
vestigation   by,    14-245 
Orders  of,  against,  14-272 
Intoxicating   liquors,    to    enforce   liq- 
uor laws,  14-458,   473 
Liquor  nuisance,  to   abate,   14-461, 
464 
Irreparable    injury,    to    prevent,    21- 

215 
Joinder   of   actions,   patent    infringe- 
ments suits,   21-192 
Joint    stock    companies,   where    mem- 
bers  disagree,    14-731 
Judge,      authority       of       disqualified 
judge,  16-655,  692 
Chambers  at,  16-621,  634 
Judgments     against,    13-618;    15-256, 
257,  354,  358;   17-645 
Amount,  as  affected  by,  18-119 
Certiorari,  as  affecting,   18-365 
Collateral  attack,  as,  15-385 
Effect,   15-355 

Execution  upon   dissolution,   15-777 
For  alimony,  19-392 
For    irregularities    in    proceedings, 

15-298 
Fraud,  where  obtained  by,  18-115 
Judgment    in    criminal    cases,    19- 

362 
Judgments  on  defective  service  of 

process,  23-569 
Partnership,   21-98 
Set-off,  in  aid  of,  16-570 
Violation     of    judgments,    against, 

15-298 
Void  judgments,   18-116 
Judicial     sale,     restraining,     12-792; 
16-750 
Vacate,  against  proceedings  to,  16- 
823 
Jurisdiction,    as    between    state    and 
federal  courts,  19-291 
Assignment  of  patent,  to  restrain, 
21-183 
Jury,       were       incidental      •damages 

sought,  16-894 
Labor  unions,  against,  18-418;   19-556 
Operation   and   effect,  18-427 
Pickctinf,',   against,    18-422 
To   prevent   expulsion    from,   18-415 
Land      contract     injunction      against 
collection  of  purchase  price,  25- 
835 


INJUNCTIONS,    contd. 

Landlord  and  tenant,  18-453,  455 
By  landlord,  for  objectionable  use 
of   premises,    18-471 
Eemoval  of  property,  to  prevent, 

18-544 
To    recover   possession   of   prem- 
ises,   18-560 
By  tenant,   18-549 

Dispossessory  proceedings,  to  re- 
strain, 18-613 
Possession,  to  protect,  18-469 
Third  party,  against,  18-458 
Law  of  the  case,  as  to,  18-802 
Legal    remedy,    absence,    see    Legal 
Remedy. 
Legal  remedy  adequate,  11-269,  412 
Libel,  to   restrain  publication,  18-890 
Insolvency   of    defendant,    18-891 
Labor  union,  by,  18-427 
License,  for  interfering  with,  18-639 
To  enjoin   collection  of  fee,  18-985 
Liens,  to  protect,  18-1012 
Life   estate,   to   protect,    18-624 
Loan    association,   against,   by   mem- 
ber, 18-1100 
Where  insolvent,  18-1106 
Logs,   against   removal,   pendin'^  suit 

to  foreclose  lien,  19-5 
Mandamus,   against,   19-297 

As  conflicting  remedies,  19-146,  148 
Injunction   as   bar   to,   19-163 
Joinder   with    injunction,    19-296 
To  stay  mandamus,  19-291 
Mandate,    to    stay    proceeding    after, 

19-316 
Mandatory,    in    suit    to    enjoin    tres- 
pass,  24-977 
For     removal     of     obstruction     in 

stream,  26-81 
Party  walls,  21-111 
To  enforce  stipulations,  24-154 
Marshaling      assets,      injunction      as 

method   of,   19-400 
Master   and   servant,   to   enforce   em- 
ployment  contract,   19-554 
To  prevent  interference   with  rela- 
tion,  18-421;    19-556 
Mechanic's  liens,  to  prevent  enforce- 
ment,  19-610 
Mining    claims    or    property,   to    pro- 
tect,   19-803 
Mining    leases,    against    use    of    for- 
feited  lease,  19-809 
Mining  operations,  to  prevent  injury 

from,  19-815 
Mistake,   in    issnanre,   effect   on   con- 
tempt  proceedings,    21-220 
Monopolies,  against,  19-846 
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INJimCTIONS,    cotttd. 

Murtfzam's,     jigainst    foreclosure,    IO- 
DIC 
In  aid  of  foreclosure,  19-897 
To  prevent  injury  to  premises,  19- 
1103 
M-ultiplioity  of  suits,  20-79 
Municipalities    and    officers,    againstj 
20-164 
Pisqualification  of  judge,  16-655 
"Warrants    and    bonds,    restraining 
issuance,   20-124 
Name,  against  use   of,   21-18 
Navigable    waters,    against    obstruc- 
tion   of,   23-26 
Eestraining  interference   with,   20- 
277 
Nuisance,   against,   20-678 
Officers,  by  and  against,  20-778 

Of  state,  against,  24-77 
Parties,  see  Parties. 

Highways,    against    closing,    11-269 
Opening,  against,  11-109 
Eestoration,    11-124 
Homestead,  against  sale  of,  11-418 
In     suit     to     enjoin    collection    of 

taxes,   24-694 
Judgment,  restraining  enforcement, 
18-119 
Partners,  as  remedy  between,  21-18 
Party  walls,  in  respect  to,  21-110 
Patents,      infringement     of,     21-184, 
199,  200,   213 
Against  officer  of  corporation,  21- 

190 
Pending  suits  for  cancellation,  21- 

225 
Pemedy  of  licensor,  21-182 
Misuse  of  license,  21-184 
Threatened  injury  to,   21-221 
To  restrain   issuance,   21-178 
Unauthorized    use    of,    21-222 
Picketing,  against,   18-422 
Prayer  for,  4-142;   13-86 

In    interpleader,    14-204 
Preliminary,  against  labor  union,  18- 
420 
Liquor  nuisance,  14-465 
Patents,    infringement,    21-214 
Pending  action  to  enforce  lien,  19- 
5 
Public  lands,  to  prevent  injuries  to 
21-885 
Injuries  to  state  lands,  21-891 
To   protect   patent   to,   21-878 
Quo   warranto,   temporary   injunction 

in,  22-88 
Eailroads,    against    location    of,    22- 
110,   113,    114 
Against  trespass  by,  22-114,  116 


INJUNCTIONS,    rontd. 
I\ail roads,  contd. 

Kn  joining  construction  in  highway, 

22-123 
Eight    of    way,    against    breach    of 
agreement,  22-118,  120 
Eeceiverhip,   as   incident    of,   22-326 
Suit  by  receiver,  22-420,  423 
Bond,   22-421 
Eeligious    property,    against     misuse 

of,  22-707 
Eemaindermen,    by,    to   prevent    ten- 
ants' disposing  of  the  land,  18- 
632 
Eestrictions  in   deeds,   to    enforce, 
18-712 
Eemoval   of   cause,  effect   on  injunc 

tion,    22-861 
Eestitution,  to  prevent,  19-359 
Eestraint    of    trade,   to    prevent    vio- 
lation of  contracts  in,  23-92 
Eevivor,  partial  revivor,  23-163 
Eoads,   encroachment    on,   21-613 
Sale,  against,  on   execution,   15-896 
In   violation   of   contract,   23-92 
Of    trust    property,    15-867 
Schools,   enforcing  law  as   to   separ- 
ate,  5-128 
Separate  actions  on  stockholder's  lia- 
bility, 24-209 
Settlement  rights,  to  protect,  11-820 
Sheriffs,      constables      or      marshals, 

against,  23-846 
Ships,  to  prevent  use  of,  23-933 
Solvency,   as   affecting,   18-674 
Specific  performance,  preliminary  in- 
junction  in,  23-1061 
By   injunction,   23-1077 
State   commission,  to   enforce   orders 

of,  24-839 
Statute  of  limitations,  against  plead- 
ing,   18-1085 
Statutory  remedy  excludes,  11-108 
Stipulations,  enforcement  by  manda- 
tory injunction,   24-154 
Stock,  enjoining  sale   of,  24-184 

Enjoining    transfer,    24-173 
Stockholders'  meeting  and   elections, 

as   to,   24-196 
Strikes,   against,   18-421 
Supplemental     pleading    of    consum- 
mated  act    and   damages,   24-534 
Of  facts,  24-529 
Supplementary  proceedings,   restrain- 
ing transfers,  24-559 
Survival  of  action,  24-625 
Suspending,   against   infringement   of 

patent,   21-220 
Taxation,     against     assessment     pro- 
ceedings, 24-661,  666 
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INJUNCTIONS,    contd. 
Taxation,  contd. 

Against   collection,   24-686 
Eestraining  levy,  24-644 
Special    assessments,    against    levy 
or  collection,  23-970 
Telegraphs    and    telephones,    against 
interference   with,   24-721 
Against  trespass  by,  24-718 
Tenants    in    common,    against    coten- 
ant,  24-752 
Suit  against  another,  24-757 
Third   party   claim,   to   assert,   16-127 
Threats  of  actions,   against,  21-221 
Timber,   against  cutting,  13-225 
Title,  preserving  status  pending  con- 
troversy,  24-838 
Toll  roads,  against,   21-617 
Towns,    against    proceedings    of,    24- 

861 
Trademarks  and  trade  names,  for  in- 
fringement  of,   24-880 
Transitory,   21-117 
Trespass,   against,    18-674,   24-965 

Boundaries,  where  dispute  as  to, 

18-654 
Jury,   right   to,   16-885,   901 
Life  estate,  upon,  18-624 
In  action   of,   24-943 
Trespassing    animals,    against,   24-987 
Unconstitutional   law,    against,    24-89 
Vacation,  by  judge  in,  16-622 
Venue,    16-622 

Highway   proceedings,    11-109 
Violation  of,  see  Contempt. 
Warehousemen,    against,   26-24 
Waste,  to  restrain,  18-624 

As  remedy  for,  26-50 
Watercourses,    artificial,    interference 
with,   26-100 
Against    diversion    of    flow,    26-89 
Pollution,  26-95 

To   enforce   rights   in,   26-68,   80 
Waters,   irrigation,   26-104 

Subterranean,    diversion,    26-102 
Surface,    against    injury    from.    26- 
136 
Writ  of  possession,  against,  15-385 

INJURIES  TO  PERSONS  AND  PROP- 
ERTY—  Consult  analysis  of  this 
artiflo,  ^?,-'^~)^.  Sec  Animals;  As- 
sault and  Battery;  Case  (the  Ac- 
tion of  Trespass  on  the) ;  Civil 
Rights;  Collision;  Death  by  Wrong- 
ful Act;  Freight  Carriers;  High' 
ways,  Streets  and  Bridges;  Hus- 
band and  Wife;  Joinder  of  Ac- 
tions; Lands  and  Land  Transfers; 
Master  and  Servant;  Mines  and 
Minerals;    Motor   Vehicles;    Negli- 


INJURIES  TO  PERSONS  AND 
PROPERTY,  confd. 
gence;  Notice;  Parent  and  Child; 
Parties;  Passengers;  Personal  Ac- 
tions;  Personal  Property;  Rail' 
roads;  Real  and  Mixed  Actions; 
Remission  of  Damages;  Seamen; 
Ships  and  Shipping;  Street  Rail- 
roads; Telegraphs  and  Telephones; 
Trespass;  Trover  and  Conversion; 
Wharves;  and  other  specific  titles. 
See  also  Damages,  supra,  this  in- 
dex. 
Act  done  under  law  of  United  States, 

jurisdiction,    25-444 
Actions   between  husband   and  wife, 

for,  11-713 
Admiralty,  jurisdiction  of,  1-396 
Amendments  as  new  cause  of  action, 

20-361 
Animals,  1-946 
Answers,  injuries  from  highways,  ll' 

229 
Automobiles,  from,  11-254 
Bridges,  from   defective,   11-274 
Carrier,  by  see  Freight  Carriers;  Pas- 
sengers. 
Child  to,  action  by  parent,  11-208 
Choice    and   election    of   remedies,   5- 

100 
Commons,   to,  remedies  for,   18-636 
Damages,  see  Damages. 
Death  by  wrongful  act,  6-361 
Demonstrative    evidence,    sending    to 

jury   room,   17-575 
Electricity,  injuries  from,  8-166 
Elevators^  by,  complaint  for,  21-145 
Excessive  or  inadequate  verdict,  new 

trial   for,   20-534 
Explosion,   from,   21-132 
Fixtures,  actions  for  injury  to,  18-678 
Grand   stand,   from,   18-641 
Guest,  actions  for  injury   to,  13-415; 

18-465 
Highways,  alleging  character  of  de- 
fect,  11-221 
Describing  the  highway,   11-218 
Findings,   11-244 

From   defective  highways,  11-198 
.Tudgment,   11-247 
.lurisdiction,  11-198 
Limitations,   notice   as   bar   to,   11- 

200 
Negligent  use   of,  11-251 
Prerequisites   to    action,    11-199 
Venue,  11-198 
TTorsofl,    case    for    injury    to,    18-1096 
Husband,  to,  actions  for,  11-723 
Infant,  to,  action  for,  20-850 
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INJURIES     TO     PERSONS     AND 
PROPERTY,   coitt^i. 
lujuiK'tiou   against,   13-14-lr 

Irreparable   injury,   what   is,    13-77 
rioading,    13-7'2 
Intoxioatinor    liquors,    from    violation 

of  liquor  laws,   14-474 
Judgment,  for  or  against  one  spouso 
as  concluding  the  other,  23-78 
For  or  against   parent   as  conclud- 
ing child,  23-80 
Judicial   notice    of   matters  affecting 

damages,   17-550 
Jurors,  disqualifying  interest,  of,  17- 
336 
Service  on  prior  jury,  17-349 
Leased    premises,   actions   for  injury 

from,    18-461 
License,    actions    for    injury    to,    18- 

639 
Life  estate,  to,  action  for,  18-623 

Parties,   18-624 
Master  and  servant,  see  Master  and 

Servant. 
Mining  operations,  from,  19-814 
Mining  property,  trespass  for  injury 

to,   19-805 
Monopolies,    from,    19-846 
Motor  vehicle,  from,  20-47 
Municipal        corporations,        actions 
against,   see  Municipal   Corpora- 
tions. 
Xegligence,     pleading,     11-210.      See 

Negligence. 
Notice  of  injuries,  as  prerequisite  to 
action,  11-199;   21-129;   24-333 
Who  may  give,  11-201 
Parties,  see  Parties. 
Party  walls,  from,  21-111 
Passengers,  to,  see  Passengers. 
Pleading,  11-226,  229 

Alleging    character    of    defect    in 

highway,  11-221 
Describing  the  highway,  11-218 
Injunction,  to  restrain  injuries,  13- 

72 
Intoxicating  liquors,  14-483 
Justice's  court,  in,  18-35 
Negligence,   11-234 
Province    of    judge    and    jury,    high- 
ways,   11-234.      See   Province   of 
Judge  and  Jury. 
Public    injury,   who    may   enjoin,    IS- 
IS 
Public  lands,  injuries  to,  21-885,  891 
Eailroads,   by,   see   Railroads;    Street 

Railroads. 
Rape,  civil   action  for,  22-306 
Remainder,    to,    actions    for,    18-628, 
629 


INJURIES     TO     PERSONS    AND 
PROPERTY,   coutd. 
Eeniis.sion,  of  damages,  22-732 
Reversion,    to,    actions    for,    18-629 
Revivor,   in   whose   name,   23-158 
Roads,  from  private,  21-613 

From   toll,   21-614 
Servant,  by  and  to,  see  Master  and 
Servant. 
Action   against  landlord,   18-465 
Splitting  action,  24-307 
Street    railroad,    from    operation,    24- 

245 
Subtenant,  from   defective  premises 

18-465 
Survival  of  action,  see  Survival. 

Pleading  in  case  of,  24-634 
Taxation,   actions   for   injuries   grow- 
ing out  of,  see  Taxation. 
Telegraphs    and    telephones,    by,    see 

Telegraphs   and   Telephones. 
Theaters  and  shows,  to  spectator,  24- 

787 
Timber,   enjoining  cutting  of,   13-225 
Track-bolting,    complaint    for    injury 

from,  18-641 
Trees,  enjoining  injury  to,  13-201 
Cutting,  injunction  to  prevent,  13- 
225 
Trespass,   see   Trespass. 
Variance,   see  Variance   and  Failure 
of  Proof. 
Injuries  from  highways,  11-232,  253 
Venue,  see  Venue. 
Verdict,   highway  injuries,  11-244 
Wife,  injuries  to,  11-717 
Action  by  husband,  11-208 
Injuries  to  property  of,  action  for, 

11-726,   727 
When  she  may  sue  alone,  11-838 
Wilful  or  wanton  injury,  allegations, 
24-234,  248 
For  jury,  24-255 
Inconsistent    with    negligence,    22- 

234 
Pleading,  22-195 
INNOCENT  PURCHASERS,  see  Bills 
and  Notes;  Fraudulent  Convey- 
ances; Notice;  Vendor  and  Pur- 
chaser. See  also  Purchasers  With- 
out Notice. 

INNS   AND    INNKEEPERS  — Consult 

analysis  of  this  article,  13-405.  See 

Civii    Rights;    Personal    Property; 

Use  and  Occupation. 

Attachment,  for  rent,  levy  of,  18-515 

Burglary,  allegation  of  ownership,  4- 

602 
Denial   of  accommodations,  see  Civil 
Rights, 
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INNS  AND   INNKEEPERS,    coJifd. 
Embezzlement    by    clerk    of    guests' 

property,  8-237 
Exemptions,    against    claims    of,    16- 
118 
Furniture,   of   hotels   and  boarding 

houses,    16-48 
Tools  and   apparatus  of  hotelkeep- 
ers,  16-58 
Gaming,     permitting,     variance,      10- 

360 
Garnishment    of   guest    for   debt   due 

innkeeper,   10-466 
Jury,  lodging  of,  17-441,  471 
Larceny  from,  18-749 
Lien,   as   affecting   exemption,   16-119 

Enforcement,  18-1000 
Lodgers,    and    tenant,    distinguished, 
18-451 
l5:xrEXD0,  see  Libel  and  Slander. 
IX   PAEI  DELICTO,    see   Gaming;    11- 
legality.   How  Pleaded;    Suits   and 
Actions. 
Actions  by  persons  in,  24-386 
IN  PEESOXAM,  see  Judgments;   Per- 
sonal Actions;  Proceedings  In  Rem; 
Suits  and  Actions. 
IXQUEST,  5Pe  Coroner's  Inquest;   Es- 
cheat;    Inquiry,    Writ    of;    Insane 
Persons, 
Insanity,  of,   13-460 
Conclusiveness,    13-481 
In    actions   concerning   insane    per- 
sons, 13-610 
Necessity  for,  13-442 
Prior  to  sale  of  property,  13-573 
Setting  aside,  13-471 
Preliminarv    examination    as,    21-495 
IXQUIRY,  courts  of,  20-286 
INQUIRY,  WRIT  OF— Consult  analysis 
of    this    article,    13-421.      See    De- 
fault. 
Arguments  on,  13-427 
Damages      for      non-production      of 

books   or   documents,   7-647 
Dower,  to  set  off,  7-879 
Jury,  peremptory  challenges,  17-207 
Mesne  profits,  to  assess,  19-781 
Third  party  claims  in,  16-146 
Witnesses  on,  privilege  of,  21-633 
IX  REM,   see  Admiralty;    Proceedings 

in  Rem;   Suits  and  Actions. 
INSANE    PERSONS— ronsult    analysis 
of  this  artiflo,  l3-42!».     Soe  Guard- 
ian    Ad     Litem;      Guardian     and 
Ward;     Incompetents;     Limitation 
of  Actions;   Wills;  Writ  of  Error. 
Admiralty,  suits  by,  1-427 
Appeals,   limitations   of   time    for,   2- 
309 


INSANE  PERSONS,  contd. 
Appearance  of,  2-518;   8-476 
As  relators,  12-714 
Assumpsit,  incapacity  under  general 

issue,  3-189 
Attachment,   when   against,   3-263 
Averment  as  to  sanity,  in  indictment 

for   homicide,   11-629 
Bankruptcy    proceedings,    claims    by, 
3-904 
May  be   discharged,   3-920 
Xot  abated  by  insanity,  3-990 
Collateral    attack,    on    insanity    pro- 
ceedings,  15-400 
Confinement    for,    as    affecting    aban- 
donment  of  homestead,  11-448 
Default,  relief,  6-834 
Defense  of,  instructions  as  to,  13-881 
Prejudice   of  juror   against,   17-321 
Delusion,   instructions   on   insane    de- 
lusion,  13-827 
Denials,  no  admission  by  failure,   7- 

114 
Discovery,   examination   of  partv,   7- 

551 
Dismissal  and  nonsuit,  one  party  un- 
der disability,  7-668 
Divorce,   7-749,   750 

Insanity,  abatement,  7-810 
Ejectment    to    disafiirm    deed,    7-1000 
Embezzlement,  instructions  as  to   in- 
sanity, 8-248 
Equity,   service    of  process  on,   8-465 

Appearance   by,   8-476 
Guardian  ad  litem,  10-706 

Suits  by  non  compos  mentis,  10-710 
Guardian    and    ward,    jurisdiction    of 
courts,    10-779 
Actions    by    or    against,    10-856 
Collateral   attack,   on    appointment 

of  guardian,   15-405 
Xotice    of  application    for,    10-789, 

792 
Petition  for  appointment,  10-786 
Wishes  of  relatives  as  to  guardian, 
10-799 
Habeas  corpus  to  secure  release,  10- 
923 
Questions  considered,  10-947 
Head   of  family,  as,   16-95 
Inquisition   of,   13-442 

Jury  in,  number  of  jurors,   16-864 

Report,    taking    to    jury   room,    17- 

563,  572 

Judgments,   collateral   attack   on,   15- 

400 

Consent  judgment,  by  attorney,  14- 

916 
Res  judicata,   as,   23-30 
Vacating,   15-158,   190 
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INSANE  PERSONS.  .■<•>»/(/. 

Jurisiliotiou,    of    probate    courts,    21- 
04  G 
Of  estates  of,   17-706 
Jurv,  ri^lit  to,  1()-S()4,  874 
Challenges.    17-20S 
Jurors,    qualifications,    17-277 

Prejudice   of,  against   defense  of 
insanity,   17-321 
Jury    room,    taking    report    of    in- 
sanity   inquest    to,   17-563,   572 
Libel    and    slander,    pleading   by   de- 

fe'ndant   in,   18-927 
Marriage,   annulment   of,    19-373,   37S 
Pleading    insanity    as    ground    for 
annulment,    19-382 
Partition,    action    by    guard,ian,    20- 
1012 
Parties   to   suit   for,  20-1018 
Plea   of,  2-219 

Instructions   as  to,   13-881 
Libel  and   slander,  in,   18-927 
Pleading  separately,   16-872 
Preliminary  examination,  insanity  as 

an  issue,  21-510 
Process,    service    on,    see    Service    of 
Process  and  Papers. 
Constructive  service  on  insane  per- 
sons,  23-532 
In  equity,  8-465 
Province    of   judge    and   jury,    as    to 
insanity,   19-766;    21-842 
Homicide,  11-650 
Eelease,    avoiding    for    mental    inca- 
pacity, pleading,   22-694 
Eeseission  and  cancellation,  pleading 

mental  incapacity,  22-1003 
Ees    judicata,    decisions    in    insanity 
proceedings,   23-36 
Insane  persons  concluded,  23-63 
Stay    of    execution    of    sentence,    in- 
sanity  as   ground   for,   24-468 
Supplementary    proceedings    against, 

24-552 
Survival    of    inquisition    proceedings, 

24-630 
"Warrant      for    arrest,     necessity     of 

sworn,  information,  26-28 
Writ  of  error  coram  nobis,  where  de- 
fendant  insane,   15-374 

INSANITY,  see  Insane  Persons. 
INSOLVENCTT  — Consult     analysis     of 
this    article,    13-634.      See    Assign- 
ment for  the  Benefit  of  Creditors; 
Bankruntcy     Proceedings;     Credit- 
ors'    Suits;     Fraudulent     Convey- 
ances;   Paupers;   Receivers. 
Aliens,   resident,   1-795 
Attachment,    as    ground     for,    3-351, 
395 


INSOLVENCY,   coitlil 
Attachment,  coiitd. 

As  showing  fraud,   3-365,  395 
Dissolved    by,   where,    3-809 
Attorney,    of,    effect,    15-161 
Pankrnjitcv  act,  effect  on   insolvency 

laws,  3-895 
Banks   and   banking,   dissolution    for, 

4-47 
Cestui    que   trust,    of,     judgment     in 

favor  of,  set-off  to,   15-350 
Chambers,   jurisdiction   at,   16-633 
Client,     of,     further    prosecution     of 

suit    by   attorney,    18-824 
Collateral  attack,  on  proceedings,  15- 

407 
Corporation,   of,   as  preventing   exer- 
cise of  franchise,  21-676 
Capacity   to    sue    and    be    sued,   6- 

553 
Does  not  dissolve,  5-716 
Enforcement    of    stockholder's   lia- 
bility by  assignee   or  receiver, 
24-234 
Decedents'    estates,    of,    jurisdiction, 
21-654 
Proceedings  on,   6-579 
Deposit   in   court,   because   of,   7-151 
Equitable      set-off,      insolvency      as 
ground   for,  23-607 
"Where   plaintiff   insolvent,   2-39 
Equity  jurisdiction,  as  ground  for  in 

trespass,   24-972 
Execution   sales,  assignee  as  apprais- 
er,  16-174 
Exemptions,     acquired    by    insolvent 
debtor,   16-24 
Exemption   of  insurance,  as  affect- 
ing,  16-36 
Fraudulent  conveyances  by  insolvent, 
10-124 
Allegation   of   insolvency,   10-165 
Necessity  for  execution  before  ac- 
tion, 10-136 
Question  of  fact,  10-192 
Garnishment,    trustees   and   assignees 

in,   10-456 
Homestead  petition,  alleging  in,   12- 

320 
Injunction,   pleading   in,   13-80 
Dissolution   of,   13-265 
Eight   to,   18-674 

To     protect     mining     claims     and 
property,  19-804 
Insurance,  of  company,   14-102 

Exemption  of  insurance,  effect,  16- 
36 
Interpleader,   by   assignee,    14-196 
Judgment,  satisfaction  by  set-off,  16- 
564 
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INSOLVENCY,   contd. 
Judgment,    contd. 

Creditor,   of,   as   affecting   cross-de 

mands,  15-347 
Debtor,  of,  partial  payment  by,  16 
549 
Effect     on  presumption     of  pay 
ment   of  judgment,   16-556 
Judicial    sale,   by   insolvent    adminis 

trator,  16-757 
Jury,   in   insolvency   proceedings,   16 

'908 
Landlord's  lien,  effect  of  tenant's  in 

solvency,   18-541 
Libel   and   slander,   where   defendant 
insolvent,   18-891 
For  imputing  insolvency,  18-922 
Loan  association,  of,  receiver  where, 

18-1105 
Mesne  profits,  receivership  to  secure, 

19-780 
Partner,  of,  21-65 

Pending  suit,  21-67 
Injunction  against  insolvent,  21-18 
Partnership,    exemptions    where,    21- 
91 
Eights  of  special  partner,  21-108 
Party,  excuse  for  not  joining,  20-889 
Principal    and    surety,    of    principal, 

21-586,  587 
Sales,  remedy  where  buyer  insolvent, 
23-207,  211 
Insolvency    of   buyer   as    constitut- 
ing fraud,   23-225 
Set  off,  of  judgment,  as  affecting,  15- 
346;   lB-570 
By  surety,  of  debts  due  the  prin- 
cipal, 23-752 
In  actions   by  and    against   execu- 
tors   and     administrators,    23- 
768 
Insolvency       of       partnership      as 

ground  for  allowing,  23-753 
Interposing    immature    claims,    23- 

708 
Mutuality  of  claims,  23-726 
Of    unliquidated    demands    against 
insolvent,  23-721 
Specific    performance    where    defend- 
ant  insolvent,   23-1019 
Statute    of   limitations,    pleading    by 

creditor,  18-1022 
Surety,  of,   remedy  where,   18-399 

On  appeal  bond,  18-257 
Suretyship,    effect    of    principal's    in. 

solvency,  21-575 
Vendor,  of,  as  affecting  equitable  re- 
lief, 16-309 


INSPECTION,    see    Discovery;    Mines 
and   Minerals;    Physical   Examina- 
tion;  View. 
Corporate   books   and   property,   rem- 
edies, 24-186 
Of  books  and  documents,  7-605 
Of  records,  mandamus  to  compel    22- 
509 
INSTALLMENTS,  separate  actions  on, 

24-304 
INSTRUCTIONS  —  Consult  analysis  of 
this    article,    13-698.      See    Errors, 
Assignment  of;  Juries  and  Jurors; 
New  Trial;   Objections  and  Excep- 
tions;    Special    Interrogatories    to 
Juries;  Verdict;  and  specific  titles. 
Abduction,    1-87 
Abortion,  as  to,  1-115 
Acceptance  of  work  done,  as  to,  11- 

1073 
Accessories,    on   trial    of,    1-157 

For  abortion,   1-119 
Accomplice's  testimony,  as  to,  18-883 
Accounts   stated,   1-260 
Additional   instructions,   after  retire- 
ment,  17-581 
Urging   agreement   on   verdict,   17- 
592 
Adulteration,  1-589 
Adverse  possession,  1-637 
Advisory  only,  21-835 
Affray,   self-defense,  1-729 
Alteration  of  instruments,  1-842 
Ambiguous,    not   proper,    19-440 
Amendment  after,  1-880 
Appeals,  exceptions  below,  2-261,  280, 
281 
Evidence   relating   to    must   be    in 

record,   2-355 
Harmless  error,  2-469 
Must  be  viewed  in  toto,  1-115 
On  appeal,  from  justice's  court,  18- 

335 
Presumption  against  error,  2-424 
Record,  as  part  of,  2-339,  358;  4-316 
Arguments,  after   change  to,   2-730 
Cautionary   instructions   as   to,    17- 

455,  457 
Inferences  corrected,  2-752 
In   regard   to,  2-828 
Reading  in,   2-817 
Arrest  of  judgment,   as  grounds  for, 

2-999 
Assumption,  of  facts,  19-545 

Of  risk,  as  to,   19-548 
Attachment,    intervention,    issues,    3- 

668 
Bastardy  proceedings,  4-73 
Bigamy,'  4-99 
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INSTRUCTIONS,   coiitd. 

Bills    ot"    cxct'iUions,    iiicorporatod    in, 

4-316 
Assigninor  errors,  8-oS7 
Broach   of  the  peace,  4-565 
Bribery,  4-573 

Briefs,    setting    out    erroneous,    4-581 
Burden   of  proof,  as  to,  23-234.     See 

Burden  of  Proof. 
Burglary,   4-607 

Case   on   appeal,   must   appear  if   re- 
viewed,  4-775 
Cautionary    instructions,    17-518 

As   to   evidence   admitted    for   par- 
ticular purpose,  19-771 
As  to  intent  of  intoxicated  person, 

19-769 
Insanity,  as  to,  13-629 
Newspapers,   against,   17-524 
Use  of   exhibits  in  jury   room,   17- 
533 
Character  evidence,  1-119 
Conforming    to    evidence    and    plead- 
ings,     11-1070;      19-544;      23-234, 
262 
Conjunctive  instructions,  13-629 
Construction    of   contract,   as   to,    11- 

1067 
Contracts,  execution  of,  11-1066 

Fraud  or  duress  in,  11-1067 
Contributory  negligence,   19-553 
Corporations,     that    rights    same     as 

persons,   5-665 
Criminal  conversation,  6-257 
Cruelty  to  animals,  6-319 
Customs  and  usages,  6-335,  336 
Customs   duties,  forfeitures,  6-357 
Damages,   as   to,   contracts,   11-1073 
Default,   on,   14-893 
Punitive  damages,  13-399 
Death  bj'  wrongful  act,  6-443 
Degree  of  crime,  as  to,  homicide,  11- 

664 
Detinue,  7-485 

Directing   verdict,   see   Verdict. 
Dismissal  and  nonsuit,  after  adverse, 

7-665 
Disorderly  conduct,  7-696 
Disorderly   house,    7-708 
Disturbing  public  assembly,   7-725 
Divorce,  jury  trial,  7-790 
Dower,   to   commissioners,   7-881 
Election  of  counts,  equivalent  to  an 

12-686 
Elections,   must   not  assume  facts,  8- 
147 
Illegal  voting,  8-152 
Electricity,   8-180 
Embezzlement,  8-247 
Embracery,  8-255 


INSTRUCTIONS,   coutd. 
l']inintMil    domain,   S-.'?20 
Kquity,  in,  14-535 
Erroneous,    statement    of    as    ground 

for    new   trial,   20-600 
Errors,  assignment   of,  8-587 
Escape,   in   prosecution   for,   21-604 
Estoppel,  8-705-708 
Estrays,   in   trial   for   recovery,   8-724 
Evidence,   based   on,    13-869;    18-500; 
19-544 
Emphasizing  evidence,  19-546 
Expert  testimony,  on  weight  of,  17- 

551 
Failure    to    testify,    regarding,    17- 

543 
Singling  out,  19-771 
Federal  courts,  state  practice  not  fol- 
lowed,  25-490 
Fellow  servant  rule,  as  to,  19-548 
Following  statute,   1-116 
Forcible   entry  and   detainer,  8-1122 
Forgery,    8-1183 
Fornication,    18-883 
Fraud  and  deceit,  10-63;   11-1067 
Frauds,    statute    of,    10-83 
Freight   carriers,   10-258 
Gaming  on  actions  to  recover,  10-323 

Criminal    trial,   10-362 
Gifts,   10-605 
Grand  jury,   charge   of   court   to,    10- 

646 
Harmless  error,   in,   highways,   11-249 
Actions  for  injury   to  servant,   19- 

558 
In  actions  for  price  of  goods  sold, 

23-263,  264 
Eobbery,  23-199 
Highways,  prosecution  for  failure  to 
do   road   work,   11-142 
Prosecution   for   illegal  use  of,   11- 
260 
Holiday,  on,   24-436 
Homesteads,     proceedings     involving, 

11-431 
Homicide,  in,   11-654 
Inconsistent,  not  proper,  19-545 
Indemnity  bonds,  in   proceedings   on, 

23-860 
Indictment,  raising  objections  to,  12- 

660 
Injunction,    13-176 

Bond,  actions   on,   13-349 
Injuries,  in  actions  for,  13-394 
Innocence,  as  to   presumption  of,  11- 

678 
Insane   persons,    inquest,    13-467,    553 
Actions  by  and  against,   13-612 
Insanity,  as  to,  13-626 
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mSTRUCTIONS,  confd. 
Insane  persons,  contd. 

Proceedings    to    restore     ward     to 
competency,    13-531 
Insurance,  actions  for,  14-93 
Intent,  as  to,  19-767 
Interest,  as   to,   13-839 
Intoxication,  as  bearing  on  guilt,  19- 

768 
In    trial    without   jury,    24-1075 
Irregularities,   cured  by  instructions, 

17-536 
Issues,    as   to,    14-93;    17-555;    19-440, 
458;    23-50,   234 
Based    on    issues,    18-500,    883;    19- 

544 
Conformity   to,    23-262 
Homicide,   in,   11-655,   656 
Irrelevant    issues,   17-542 
Judicial  notice,  as  to  matters  of,  16- 

601 
Jury,  on  separation  of,  17-466 
Invading   province   of,   21-830 
Jurors,   as  to   bias   of,   17-196 
Jury  room,  in,   17-485 
To  be  guided  by,  17-536 
Justice's   court,   in,    18-69 

Objections  to,  18-175 
Juvenile  proceedings,  12-883 
Kidnaping,  in,  18-411 
Landlord    and    tenant,    dispossessory 
proceedings,  18-602 
Lien,      prosecution    for    impairing, 

18-549 
Eent,  in  actions  for,  18-500 
Larceny,  18-774 

Law,   duty  to  instruct  as  to,  18-800; 
19-546;  21-833 

Where    mixed    questions    of    law 
and   fact,   21-834 
Lewdness,  in  prosecutions  for,  18-880 
Libel  and   slander,  18-891,  958 

Criminal   libel,   18-971 
Malice,  as  to,  11-659;   19-768 
Master   and   servant,   actions   for   in- 
jury to   third  persons,   19-565 
Actions  for  injuries  to  servant,  19- 

519,  544 
Actions   for  wages,   19-454 
In  actions  by  servant  against  third 

persons,   19-458 
In  actions  for  wrongful  discharge 
19-440 
Miscegenation,    in    prosecutions    for, 

19-827 
Mislnarling,  not  proper,   19-440,  454 
Mortality  tables,  value  of,  13-398 
Motive,  in  homicide,  11-658 
Motor  vehicles,  in  actions  for  injur- 
ies, 20-51 


INSTRUCTIONS,    contd. 

Municipal  corporations,  in  actions  by 

and  against,  20-109 
Negligence,   as   to,   19-546 

In    boarding    moving    train,    21- 
152 
In  actions  for,  20-330 
New  trial,  for  errors  as  to,  20-473 

For  failure   to  follow,  20-516 
Opinion   of  judge,   expressing,  21-208 
Partnership,      in      actions     by     and 
against,   21-83 
Actions 'between  partners,  21-17 
Patents,  21-191 

Infringement  suits,  21-208 
Performance,  as  to  what  constitutes, 

11-1072 
Pleading,  as  to  use  of,  17-558 
Limited   by,   13-396,  399 
Objections,  to  raise,  18-51 
Reading  pleading,   17-557 
Presumptions,    as    to     possession    of 

stolen    goods,    18-775 
Principal  and  surety,  actions  against 

surety,   21-585 
Proof,   as   controlled   by,   13-396,   399 

Applicable   to,   14-94 
Prostitution,  in  prosecutions  for,  21- 

830 
Proximate    cause,    19-547 
Public    drunkenness,    in    prosecutions 

for,  21-873 
Public  lands,  actions  for  trespass  to, 
21-892 
In  actions  for  injuries  to,  21-887 
Reasonable  doubt,  as  to,  18-880,  883 
Remand,   on   trial   after,   19-343 
Remarks  during  trial,  24-1085 
Request  for,  necessity,  18-883 
Res  judicata,  as  to,  23-90 

Ascertaining       from       instructions 
Scope    of   adjudication,   23-52 
Reversal,   for   erroneous,   18-349 
Rewards,   in   actions   to    recover,   23- 

186 
Riot,    in    prosecution    for,    23-189 
Robbery,   in  prosecutions  for,   23-197 
Assault  with  intent  to  rob,   23-200 
Sales,  in  seller's  action  for  damages, 
23-234 
In  actions  for  purchase  price,   23- 
262 
Sheriffs   and   constables,    in    proceed- 
ings   on    official    bond,    23-893, 
916 
Ships,    in    tort    proceedings    against 

owner,    23-932 
Special  interrogatories  on,   23-991 
Specific   performance,  in,   23-1062 
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rNSTRUCTIONS,    contd. 

StatonuMit    by    aci'uscil,    relating    to, 

24-5:: 
Statute  of  limitations,  as  to,  18-1041, 

10S2 
Stipulation,    in   aooordauce   with,   24- 

151 
Sunday,  on,  24-434 
Theories    of    parties,    presenting,    19- 

54o 
Third  party   elaims,   16-153 
Time  for  presenting,  court  rule,  6-62 
Toll  roads,  actions  for  injuries  from, 

21-616 
Unlawful    cohabitation,    prosecutions 

for,  18-880 
Variance,    as    to    in    criminal    cases, 

25-617 
Verdict,  form   of,   11-682 

Average  verdict,  17-585,  588 
Contrary    to    as    ground     for     new 

trial,  20-515 
Directing,   see  Verdict. 
Special  verdict,  as  to,  25-980 
View,   as  to,   25-1108 

As  to  purpose  of  and  conduct,  on, 
25-1107 
Withdrawing,   after  jury  retired,   17- 

482 
Wording  of,  13-398 
"Writ  of  inquiry,  on,  13-427 
IXSITiT,   see   BrGacli   of    the    Peace; 

Disorderly  Conduct. 
INSURANOE — Consult  analysis  of  this 
article,  14-1.     See  Beneficial  Asso- 
ciations;  Guaranty;      Implied  and 
Express    Agreements;     Indemnity; 
Principal    and    Surety;     Reforma- 
tion; Rescission  and  Cancellation. 
Action   on   policy,   14-523 
Admiralty,  jurisdiction  of  marine,  1- 
389 
Intervention  by  insurer,  1-521 
Affidavit  of  defense,  1-665 

Jury,  where   equitable   defense   in- 
terposed, 16-886 
Amount    of,   as   affecting   exemption, 

16-35 
Arson,  with   intent   to   defraud,   3-19- 

21 
Attachment,  of  interest  in  life  policy, 
3-297 
How  levied,  3-526 
Contract,  nature  of,  12-24 
Debt,  action  on,  6-473 
Default,   proof    on,    14-888 
Endowment,  exemption  of,  16-36 
Execution,   on   interests  under   insur- 
ance 'Contracts,  15-887 


INSURANCE,    contd. 

KxiMuptidii,  of  insurance  money,  16-32 
Insurance    paid    on    exempt    policy, 

16-83 
Proportv    of    insurance      solicitors, 
16-58 
Fraternal,  exemption  of,  16-37 
Garnishment,      unpaid      loss,      condi- 
tions,   10-435 
Indemnity,     distinguished    from,     12- 

24 
Interpleader,  14-183 

By  insurance  company,  14-173 
In   federal    court,    25-449 
Venue,   25-460 
Judge,   disqualifying  interest  of,   16- 
657 
Related  to  beneficiary,  16-639 
Jury,  fact  of  insurance  not  to  be  con- 
sidered, 17-543 
Jurors,    matters    disqualifying,    17- 
356 
Policy   holders    as,    17-351 
Service   on  prior  jury,   17-349 
Life,   exemption   of,   16-32 
Partnership       accounting,      insurance 

company  as  party,  21-27 
Res  judicata,  validity  of  policy,  23- 
36 
Insurer  participating  in  defense,  23- 

71 
Privity  between  insurance  company 
and  its  agents,  23-82 
Set-off,  of  claims  against  company  in 

action  by  its  agent,  23-747 
Subrogation  to  rights  of  insured,  20- 
901 
Action   in  name  of  insured,  20-912 
Injuries  by  railroad,  22-180 
Title,   action  against  insurer  of,  24- 

836 
Trial,   opening   and   closing,   20-803 
Workmen's    compensation,   action  by 
insurer  against  third  person,  26- 
584 
Proceedings    against    insurer,    26- 
545 
INSTTRRECTION,  see  Courts  Martial; 
Habeas     Corpus;      Martial     Law; 
Navy  and  Army;  Treason;  War. 
INTENT,  see  Indictment  and  Informa- 
tion;   Instructions;    Mental    State; 
Province  of  Judge  and  Jury;  Torts. 
Abortion,  allegations  of  intent,  1-101 
Attachment,   alleging   in   affidavit,   3- 
432 
Tenant's  intent  in  removing  prop- 
erty,   18-508 
Contract,  alleging  intent,  11-989 
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INTENT,  contd. 

Criminal  complaint,  in,  for  seizure  of 
liquor,    14-493 

Elking   Act,   to   violate,  alleging,   14- 
281 

Evict,  to  question  for  jury,  18-499 
Fraud    and    deceit,    pleading,   10-56 
In    indictment,    12-298 
Instructions   concerning,   10-64 
Fraudulent    conveyances,    allegations 

of,  10-159 
Homesteads,  to  abandon,  11-499 

As   affecting,    11-499 
Homicide,  question  of  fact,  11-643 
Assault  with  intent  to  murder,  11- 

592 
Instructions    as    to,    11-655 
Presumptions  as  to,  11-657 
Indictment  and  information,  alleging 
in,   12-650;    14-385,  424 
Abortion,    1-101 

Assault,  for  aggravated,   11-614 
Elkins  Act,  violation  of,  14-281 
Fornication,  18-881 
Fraud,  to   defraud,  12-298 
Homicide,   11-614 
Juvenile  acts,  violation  of,  12-884 
Kidnaping,  18-409 
Larceny,  18-733 
Lewdness,   18-878 
Libel,  criminal,  18-965 
Liquor,   sale   of,   14-408,   424 
Master,    prosecutions    against,    19. 

669 
Mayhem,  19-573,  574 
Eobbery,    23-194 
Assault   with   intent   to  rob,   23- 
200 

Injuries  to  persons  and  property,  13- 
354 

Instructions  as  to,  19-767 
Intoxicating  liquors,  in  complaint  for 
seizure,   14-493 
Penalties,  recovery  of,  14-471 
Sale  of,  14-408,  424 
When  for  jury,  14-445 
Jury,   question    for,   21-838 
Juvenile  acts,  prosecution  for  violat- 
ing,  12-884 
Kidnaping,  necessity  of  charging  in- 
tent,  18-409 
Larceny,  charging  in,   18-733 
Lewdness,  necessity  of  charging,  18- 

878 
Libol  and  slander,  18-914 

Criniina]  libel,  18-965 
Motive,  for  jury,  21-851 
Pleading,  action   for  penalty,   14-471 
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INTENT,    contd. 

Indictment  and  information,  in,  see 
supra,    Indictment    and    Infor- 
mation. 
Justice      of     the     peace,      actions 

against,  18-390 
Manner  of,  19-765 
Presumptions  as  to,  13-367 

Homicide,   in,   11-657 
Process,  abuse  of,  21-793 

Province  of  judge  and  jury  as  to,  19- 
766 
In   criminal   cases,   21-852 
Public  lands,  injuries  to,  21-888,  892 
Eape,    allegation,   22-299 
Variance    as    to,    criminal    cases,    25- 
577 
INTERDICT,  in  Porto  Rico,  22-312 

INTEREST— Consult    analysis    of    this 
article,   14-115 
Amendments    as    to,    in    process     15- 
826 
In  judgment,  15-127 
Amount  in  controversy,  as  affecting, 

25-293 
Appeals    as    part     of,     jurisdictional 

amount,  2-192 
Arrest  in  civil  cases,     averments  of 

right  to,  2-952 
Assumpsit  for,  3-203 
Bills   and    notes,    allegations    in    dec- 
laration, 4-257 
Purchase    money    notes,    effect     of 
paying  interest,  15-891 
Bonds,  in  judgments  on,  4-538 
Costs,  offer  of  judgment,  in   comput- 
ing, 5-867 
Amount   of  judgment,   5-874 
Creditors'  suits,  on  judgments,  6-241 
Decrees,  6-776 
Execution,    designating    in,    15-803 

Indorsed  on,  15-817 
Fraudulent    conveyance,      allowance, 

10-209 
Guardian   and  ward,    sale   of   ward's 
property,  to   put  proceeds  on  in- 
terest,   13-571 
Injuries,  in  suits  for,  13-363 
Instructions  as  to,  13-839 
Interpleader,  on  money  involved,  14' 

218 
Judgment,  for  interest,  15-50 
Against  surety,  21-586 
Amount,    specifying,    15-69;    18-106 
Confession,  bv,   14-804 
Default,  by,  14-888,  904 
Eqiiital)]c  "relief  from,  15-304 
Justice's    court,    on    appeal    from, 
18-339 
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INTEREST,  cfliifd. 
JihlgiiuMit,   contd. 

Toiulor    of,    on    payment    of    judp;- 
nuMit,  11) -00  7 
Jurisdictional    amount,    as    affecting, 

18-325 
Jury,  right  to.  as  affected  by  amount, 
'  ltvS77 
Juror,  ability  to  calculate  interest, 
17-280 
Law  of  the  case  as  to,  18-801 
Mesne    profits,    recover}^   of   interest, 

19-774 
Of  pacty,  see  Parties. 
Principal    and    surety,    on    claim    ot 

surety,    21-594 
Remand,  allowance  after,  19-343 
Splitting   action   for,   24-306 
Tender  of,  on  payment  of  judgment 
16-557 
Recovery   of   interest   after,   24-781 
Verdict,  allowance  in,  25-967 
Interest    on,   25-969 
IXTEELIXEATION,   see   Amendments 
and  Jeofails. 
Record,  amendment  by,  22-501 
INTERLOCUTORY,    see   Appeals;    De- 
crees; Equity  Jurisdiction  and  Pro- 
cedure;  Judgments;  Writ  of  Error. 
INTERNAL    REVENUE— Consult    an- 
alysis of  this  article,  14-126.       See 
Customs    Duties;     Penalties,    For- 
feitures   and   Fines;     Search     and 
Seizure;   Taxation. 
Penalties,  sale  of  liquor,  14-468 
Process,    necessity    of    stamping,    18- 

193 
Prosecutions  under  revenue  laws,  de- 
cisions  in   as   res  judicata,   23-31 
Recovery  of  taxes  paid,  jurisdiction, 

25-233 
Removal  of  causes  involving,  22-795 
Transcript,  revenue  stamps  to,  18-287 
United    States    commissioners,    juris- 
diction  of,  16-707 
Venue,   district   in   which   action  be- 
gan, 25-460 
TXTER NATIONAL  LAW,  see  Morator- 
ium.  19-856 
INTERPLEADER^Consult  analysis  of 
this   article.   14-156.    See   Bills   and 
Answers;    Equity  Jurisdiction   and 
Procedure;    Intervention;    Parties. 
See   also  Third   Party  Claims. 
Admiralty,   recognized    in,    1-422 
Amendments,  of  interplea  on  appeal, 

18-320 
Appeal,  on,  18-323 

Amendments  on,  18-320 
Prom  justice's  court,  18-318 


INTERPLEADER,  contd. 
Appeal,  contd. 

lntori)loading  party,  appeal  by,  18- 
1S9 
Appeal  bond,  by  party  interpleaded, 

18-235 
Attachment,   in,   18-267 

Peremptory  challenges,  17-210 
Boundaries,  in  suits  lo  establish,  18- 

657 
CosL'i,  out  of  fund,  o-903 
Equity     jurisdiction     and    procedure, 

jurisdiction,   8-440 
Escrow,  to  determine  controversy  aS 

to,   18-718 
Garnishment,  in,  10-554;  15-414 
Insurance  cases  in  federal  court,  25- 

449,  460 
Intervention,    distinguished,   14-288 

Same   fcope  as,  14-308 
Judgment,  vacating,  15-206 

Appeals    from,    sec    supra.    Appeal. 
Jury,    right    to,    16-888 

Number  of  peremptories,  17-239 
Justice's   court,   in,   18-318 
Landlord    and    tenant,   in    action   for 
rent,   18-486 
Lien,    proceedings   to    enforce,    18- 
547 
Mechanic's  lien   proceedings,   19-609 
Mortgage  foreclosure,  in,  by  landlord 

to  enforce  his  lien,  18-547 
Res  judicata,  judgment  as  concluding 

persons  interpleaded,  23-65 
Sheriff,     by,     conflicting     claims     to 

property  seized,  16-124 
Trespass    to    try   title,   in,   24-997 
INTERPRETER,  see  Trial;  7  Ency.  of 
Ev.  650,  and  cross-reference  index. 
Appointment  of,  24-1080 
Jurors,  as^   16-950;   17-295 
TNTERROGATORTES,    see    Admiralty; 
Bills    and    Answers;     Depositions; 
Discovery;  Issues  In  Pleading  and 
Practice;     Special     Interrogatories 
to  Juries. 
Equitable  relief,  for  failure  to  serve, 

15-300 
Interpleader,  m,   14-216 
INTERSTATE      COMMERCE— Consult 
analysis  of  this  article,  14-239.  See 
Commerce  Court;  Railroads. 
Case  or  question  certified  from  com- 
merce   court,   4-682 
Commerce   commission,   enforcing   or- 
ders   of,   5-161 
Report  of,  as  evidence,  16-873 
Commerce  court,  may  appear  in,  5-171 
Courts,   enforcement   of  commission's 
orders,  5-161 
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INTERSTATE  COMMERCE,  contd. 
Courts,  contd. 

Jurisdiction   of   injunction   against, 

5^156 
Setting    aside    orders,    grounds,    5- 
161 
Freight  carriers,  liability  of  connect- 
ing carrier,  10-241 
Hours   of   service  act,  appeal   to   cir- 
cuit   court    of   appeals    final,    25- 
384 
Jurisdiction   of    commission,   to   issue 

subpoena,  24-276 
Labor    union,    enjoining   interference 
/         -with,  18-427 
Eemoval  of  causes  arising  under,  22- 

794 
Ees  judicata,   decisions   of   commerce 

commission,    23-14 
Safety  appliance  act,  circuit  court  of 

appeal  final,  25-384 
Trade-marks    and    tradenames,    regu- 
lation by  Congress,  24-871 
INTERVENTION— Consult   analysis   of 
this    article,    14-285.    See    also    spe- 
cific  titles. 
Admiralty,   1-514,  519 

By  consul,  1-521 
Adverse  claimants,  in  action  for  rent, 

18-486 
Alien  property  custodian,  by,  26-6 
Ancillary  jurisdiction   over,   25-276 
Appeals,  intervenors  made  parties,  2- 
224 
By  intervenors,  2-195,   197;   18-188 
On  appeal,  18-191 
Assienment  for  creditors,  by  assignee, 
3-80 
Bv  creditor,  3-66 
Attachment,   3-656,   662;   8-518 

Purchaser  from   subtenant,  by,  18- 

516 
Third   person   not   bound    to   inter- 
vene,   3-648 
Vacating  by  intervenors,  3-769 
Attorney,  by,  to  enforce  his  lien,  18- 
821,   824 
Divoice,  in,  18-825 
Boundaries,  in  suits  to  locate,  18-657 
Briefs  by  intervenors,  commerce  com- 
mission,  14-262 
By   municipal    corj)oration    in    action 

by  officer,  20-99 
Commerce  commission,  in  i)roceedings 

before,  14-254 
Commerce  court,  parties  by,  5-168 
Complaint  in  necessity  of  answering, 

18-310 
Corporation,  by  receivers,  5-719 
In   proceedings   to   dissolve,  26-390 


INTERVENTION,  contd. 

Costs,   liability   of   intervenors,   5-826 
Creditors,  bv,  in  partnership  account- 
ing, 21-30 
Creditors'    suits,    6-202 
Crops,  action  for  injury  to,  18-461 
Cross-complaint,    by    plaintiff    to,    6- 

298 
Customs   duties,  forfeitures,   6-357 
Divorce,  in,  by  attorney,  18-825 
Ejectment,    7-1021 
Elections,    contests,    8-55 
Eminent   domain,  8-271 
Equity  in,  8-487 
Escheat,   8-670 

Escrows,   in   suits   to   enforce,  18-719 
Executors  and  administrators,  8-755 
Garnishment,    claims    by    third     per- 
sons,  10-550 
Ground  rents,  of  terre  tenant,  18-692 
Guardian    and   ward,    in   proceedings 
for   accounting,   10-837 
In  proceedings  to   transfer   to   for- 
eign guardian,  10-906 
Homestead,        enforcing        judgment 
against   "wife   as    intervenor,    11- 
342 
Infant,  by,  on  attaining  majority,  12- 

804 
Injunction,   in,    13-42,    199 
Against  monopolies,  19-848 
Bond,  action  on  by  intervenor,  13- 

165 
Dismissal,    as    affecting,    13-270 
Motion  to  dismiss  by  intervenor, 
13-278 
Insolvency,    in    proceedings     by     as- 
signee, 13-661 
Insurer,  by,  14-105 
Interstate    commerce    commission,    in 

proceedings  before,  14-254 
Intoxicating    liquors,     abatement     of 

nuisance,   14-460 
Jury,  right  of  intervenors  to,  16-876, 
888 
'Number  of  challenges,  17-239 
Landlord  and   tenant,  in   actions   for 
rent,    18-486 
Attachment,  in,  18-516 
Dispossessory    proceecjings,    18-584 
Lien,    proceedings    to    enforce,    18- 
553 
Liens,  proceedings  to  enforce,  18-553, 
1009,   ion,   1015 
In    proceedings    to     enforce     wage 

lions,    19-443 
Landlord's  lien,  18-553 
Loan   associations,   in   proceedings   to 

wind  up,  18-1108 
Mandamus,    in,    19-297 
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INTERVENTION,    co>ttd. 

Marriage,      annulmojit      prococdinKs, 

10-378,  391 
Miner's  liens,   in   proceedings   to   en- 
force, 19-811 
Minintj  claims,  in  proceedings  respect- 
ing, 19-788 
Partition,   in   suit  for,  20-1035 
Principal  and  surety,  intervention  of 

.surety,  21-580 
Quo   warranto,   in,   22-64 
Eailroad  mortgage,  foreclosure  of,  22- 

155 
Eeceivers,   by,   in   foreign    state,    22- 
425' 

In    actions    between    others,    22- 
431 
Intervention    of    surety,    21-590 
To  sue  receiver,  22-411 
Eemaindorman,  bv,  in  damage  suit  by 

life  tenant,  18-626 
Remand,  after,  19-331 
Removal  of  cause,  right  of  interven- 
er, 22-780 
Replevin,  in,  22-896 
Sequestration,  upon  application  of  in- 
tervener, 23-494 
Res  judicata,  judgment  as  concluding 

interveners,  23-65 
Specific  performance,  in,  23-1044 
State,    by,    24-72 
Stipulations,    conclusiveness    against 

interveners,   24-151 
Taxation,  review  by  certiorari,  inter- 
vention   by    assessors,    24-658 
Traverse   of  inquisition,  in,   13-479 
Trespass,   in   action   of,  24-942 
Trespass    to    trv    title,    in   action    of, 
24-997 
INTOXICATING      LIQUORS— Consult 
analysis  of  this  article,  14-344.    See 
Adulteration;       Customs      Duties; 
Disorderly  Conduct;  Incompetents; 
Indians;     Internal     Revenue;     Li- 
censes;   Nuisance;    Penalties,   For- 
feitures and  Fines;  Public  Drunk- 
enness;  Pure  Food    Laws;    Search 
and  Seizure;  Sunday  and  Holidays. 
See    also    Criminal    Procedure. 
Attachment   of,   3-279 
Collateral  attack,  of  local  option  or- 
der, 15-400 
Condilion   subsequent   as  to,   enforce- 
ment   of,    18-701,    704 
Conflict  of  laws,  actions  for  purchase 

price,  13-513 
Defining,  in   instructions,   13-827 
Demonstrative    evidence,    sending    to 

jury   room,    17-574 
Divorce,   habitual   drunkenness,   7-767 


INTOXICATING   LIQUORS,   contd. 
I'lxocution  on,  15-842 

Oustoilia  legia,  on  li(iuor  in,  l'5-895 
ITnfinislicd  beer,  15-8;i2 
Exemption,   as   stock   in   trade,   16-79 

Saloon    keeper's    earnings,    16-43 
Illegal  sale,  as  affecting,  right  of  ac- 
tion,  14-512 
Indians,   selling    to,    13-50 

Indictment    for,    12-52 
Injunction,   liquor    nuisance,    against, 
13-20 
Sale  of  liquor,  to  prevent,  13-142; 
18-712 
Insurance,   provisions   against   liquor, 
14-42 
Pleading  use  of,  14-61 
Judge,  bias  of,  in  liquor  suits,  16-656, 
672 
Aifidavit   for  change   of,   16-686 
Jurv,    right    to,    16-872 
Challenges,    17-186,    238 
Disqualification  of  jurors,  where  in- 
terested, 17-346,  348 
Members  of  temperance  societies, 

1:7-300 
Prejudice   of,   17-316 
Use    of    liquor    by,    17-286,    443, 
519 
As    ground    for    discharge,    17- 
613 
Giving  liquor  to,  17-504 
Testing  by,  17-530,  632 
Landlord's   dispossessory  proceedings 
where  premises  used  for  sale  of, 
18-577 
Lien   for,  in  favor  of  innkeeper,  13- 

409 
Local    option,   interest    of   judge,    16- 

672 
Nuisance,  aifidavit  to  enjoin,  13-92 
Penalty,     recovery     of,     interest     of 

judge,   16-656 
Recovery    of,    actions   for,    14-512 
Use  of,  pleading,  insurance,  14-61 

By  jury,  see  supra.  Jury. 
Variance,  25-612 

As  to  name  of  agent  who  delivered, 

25-564 
As  to  place,  25-569 
As  to  time,  25-576 
Sale   by   agent,   25-558 
Sale  to  agent,  25-558 
INTOXICATION,  see  Incompetents;  In- 
toxicating Liquors;   Mental  State; 
Public  Drunkenness. 
Effect   on  mental  capacity,   for  jury, 
21-838 
INTRUSIONS,  see  Indictment  and  In- 
formation. 
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nsrVENTTON,  see  Patents. 
IISITENTORY,  attachment,  of  property 
seized,  3-529 
Decedents'  estates,  6-543 
Guardian,  by,  10-817;   13-517 
Inventory   of   exemption,   see  Sched- 
ule. 
lEEELEVACY,     see     Surplusage     and 

Scandal. 
lEEIGATION  DISTEICTS,  26-129.  See 

Waters  and  Watercourses. 
ISSUES  IN  PLEADING  AND  PRAC. 
TICE — Consult  analysis  of  this  ar- 
ticle, 14-520.  Bee  Abatement, 
Pleas  of;  Answers;  Arraignment 
and  Plea;  Bills  and  Answers;  De- 
murrer; Denials;  Errors,  Assign- 
ment of;  Indictment  and  Informa- 
tion; Pleading;  Pleas;  Pleas  in 
Equity;  Proceedings  in  Rem;  Re. 
pleader;  Replication  and  Reply; 
Several  Counts;  Supplemental 
Pleading;  Variance  and  Failure  of 
Proof. 
Abatement,  plea  of,  to  process,  issue 

on,   21-775 
Accounting,  in,  between  partners,  21- 

40 
Agreed    case,   none   in,   1-761 
Agreement  as  to,  14-523.     See  Stip- 
ulations. 
Agricultural  liens,  proceedings  to  en- 
force,  18-649 
Alienage,  jurisdiction,  1-803 
Amendments   allowed  after,  1-873 
Amendments    changing,    1-882.      See 
New  Cause  of  Action  or  Defense. 
Answers,  object  of,  2-9 

New   matter   must    present,   2-47 
Should  present  issue,  2-66 
Appeal,   issues   raised   below,   11-432 
Changing  on,  18-320 
From    probate   decisions,   21-671 
Where   trial    denovo,   18-315 
Arrest  of  judgment,  omission  of  sim- 
iliter, 2-1004 
Assignments,    issue    on   beneficial   in- 
terest of  assignee,  3-91 
Attachment,   on   claim   by   third   per- 
son,   3-662 
In  abatement  of,  3-804 
Landlord's    attachment,    18-519 
On   motion    to   vacate,   3-7S3 
Attorneys,  actions  for  compensation, 
18-846 
Lien,    proceedings    to    enforce,    18- 
836 
Bankruptcy  proceedings,  for  jury,  3- 

1001 
Bastardy   proceedings,  4-70 


ISSUES      IN      PLEADING     AND 
PRACTICE,  contd. 
Bills   of    exceptions,   before   issue,   4- 

392 
Bills  of  review,  joinder  of  issue,  4- 

453 
Boundaries,  in  disputes  as  to,  18-659 
Upon  protest  of  commissioner's  re- 
port, 18-670 
Calendar,  cause  on  before,  6-50 
Common  carriers,  action  for  ejection 
of  passenger,  21-159 
Actions    for    loss    of    baggage,    21- 

166 
Freight    carriers,    10-255 
Conclusions  of  law,  on  denial,  14-522; 

18-865 
Consolidation    of    actions,    effect,    is- 
sues involved,  5-272 
Construction  and  theory  of  pleadings, 

after  issue,  5-353 
Contempt,  in,  violation  of  injunction, 

13-304 
Contributory   negligence    of    servant, 

19-512 
Corporations,  of  incorporation,  5-645, 
655 
Not  under  general  issue,  21-146 
Counterclaim,  reply  to,  11-15 
Cross-bill,  facts  after  issue,  6-285 
Cross-demands,    issues    raised   by    re- 
ply  to_,   23-803" 
Damages,   in   injunction,   13-325 
Decrees,  final  not  before  issue,  6-760 
Pro  confesso,  not  while  any  issues 
pending,  6-765 
Default,  not  enlarged  by  amendment, 

6-825 
Defining   issues,    in   instructions,    13- 

847 
Demurrer,   joinder  in,   6-937 
Issues  of  law  raised,  6-942 
No  final  judgment  where   other  is- 
sues, 6-993 
Demurrer  to   evidence,  issue   of  law, 
7-4 
Joinder,    7-17 
Denials,   issues  under,   7-107 

Conclusions  of  law,  of,  14-522;  18- 
865 
General  denial,  7-88 
General  issue,  7-66 
Special    traverse,    taking   issue,    7- 
101 
Departure,  destroys,  7-118 
Depositions,   not   until   joining,   7-211 
Excluded     after     new     issues     by 
amendment,  7-400 
Designating    issues,    where    judgment 
opened,  15-241 
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ISSUES      IN      PLEADING     AND 
PRACTICE,    ,<>)//./. 
l^isi'l.-jinior,   no   i.ssvie   by,   7-494 
Disoovory,   oxaininntiou   of   party  be- 
fore issues,   7-5r)5 
Entitling  atlidavit,  form  before  is- 
sue,  7-507 
Inspection   before   issue,   7-619 
Discretion    of    court,    as    to    form    of 

issue,    11-528 
Dismissal,  nonsuit  where   not  joined, 

7-675 
Distress,  in,  for  rent,  23-44 
Dower,  'issues  to  jury,   7-879 
Duplicity,  at  common  law,  7-932 
Equity,  feigned  issue,  8-494 
Submission  to  jury,  14-526 
Patent  infringement,   21-209 
Errors,  assignment  of,  joinder  in   er- 
ror,  8-650 
Evidence  to  support,  instructions,  13- 
792 
Matters   of  evidence  not  in   issue, 
23-49 
Execution,  on  application  for,  15-781 
Confirmation    of    sale,     proceedings 

for,   16-200 
Enforcement   of   sale,  16-197 
Exemptions,    as   affecting,    16-105 
In   contests   as  to,   11-520,   523 
Findings    and    Ronclusions,    necessary 
only  where  material  issues,  8-996 
Must   be    responsive,    8-1034 
Must   cover  all,  8-1038 
Ultimate      and      controlling     facts 
found,  8-1048 
Fraud,    of,    proof    of    homestead    on, 

11-422 
Garnishment  on  answer  of  garnishee, 
10-543,   546,   548 
On    claims    of    third     persons,     10- 
556 
General  issue  and  general  denial,  see 
Denials.     See  also  General  Issue 
and  General  Denial. 
Hearing,   as  affecting  term   of,   11-15 

Necessity   of   issue,   11-4 
Homestead,  contest  of,  11-333,  395 
Inducement,  on  matters  of,  libel  and 

slander,  18-944 
Information   and  belief,  mere  allega- 
tions  of,   12-902 
Injunction,   in,   13-173,   174 

On    motion    to    dissolve,    13-258 
Injuries,   in   actions  for,   13-389 
Insanity,  upon   plea   of,  13-552 
How  issue  of  tried,  13-610 
Dn  traverse  of  inquisition,  13-480 
Instructions,    stating    issues,    13-779, 
843;   19-440 


ISSUES     IN     PLEADING     AND 
PRACTICE,    could. 
Instructions,    contd. 

Based  on  issues,  13-711,  771;  14-93; 
18-500 
Interpleader,  in,  14-213 
Interrogatories,  to  present  issues,  14- 

534 
Interstate    commerce    commission,   in 

proceedings  before,  14-259' 
Intervenors,  raised  by,  14-325 
Jactitation   suits,   title   not  in   issue, 

18-963 
Joinder  in  issue,  14-525 
After   default,   14-856 
Jury,  on  challenge  to,  17-105 

Before  swearing,  17-429 
Justice's  court, 'in,   18-23 
Judgment,  as  affected  by  issues,  14- 
524,  780,  790;   15-41;   17-647,  650 
Consent  judgments,  14-919 

On   motion   to   vacate,   14-851 
Default  judgments,  14-894 

Joinder  in  issue  after,  14-856 
Final  judgment,  disposes  of   all  is- 
sues, 14-791 
Pleadings,    judgment    on,    14-928 
Jury,  only  to  try  issues  of  fact,  16- 
852 
Challenge,  on,  17-150,  202 
Interest   in   similar   issues,   17-340 
Irrelevant  issues,   consideration  of 

17-541 
Jury  room,  sending  pleadings  to,  to 

determine  issues,  17-555 
Oath,  issues  covered  by,  17-433 
Eight  to,  as  affected  by  issues,  16- 
877 
Where  legal  and  equitable  issues, 
16-882 
Justice's   court,   in,   18-74 
Pleadings,   shown   by,  18-18 

As      affected      by      defendant's 
pleadings,   18-35 
Kidnaping,  in,   18-411 
Landlord    and    tenant,    dispossessory 
proceedings,  18-598 
Lien,    proceedings    to    enforce,    18- 
556 
Law  of  the  case,  as  affected  by  is- 
sues, 18-789 
Legal   and   equitable    involved,    jury 

where,  16-882 
Libel   and   slander,   in,   18-944,   969 

Slander  of  title,  18-962 
Lis  pendens,  on  motion  to  cancel,  18- 

1094 
Mandamus,  19-277,  278 

On,  to  compel  execution  of  sheriff's 
deed,  16-199 
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ISSUES      IN      PLEADING     AND 
PRACTICE,    cotitd. 
Marriage,   in    proceedings     to    annul, 

19-386 
Master   and   servant,   actions  against 
master  for  penalty,  19-567 
Actions  for  injury  to  third  persons, 

19-562 
Actions  for  injuries  to  servant,  19- 

511 
Actions   for   wages,   19-450,   452 
Actions  for  -wrongful  discharge,  19- 

436 
Eelation  not  in  issue  under  general 
issue,  21-147 
•Mining  claims,  in  proceedings  to  as- 
sert, 19-793 
In  trespass  for  injury  to,  19-806 
Money  lent,  in  assumpsit  for,  19-840 
Mortgages,    in     foreclosure     proceed- 
ings,   19-968 
Negative    pregnant,    raises   no    issue, 

13-388 
Kew  trial,  on,  20-649 

For  failure  to  submit,  13-790 
Non  est  factum,  issues  on,  11-1014 
Note   of   issue,   24-1036,   1037 
Not  guilty,  on  plea  of,  11-911;  13-861 
Objections,  to  issues,  14-534 

Enlargement  of  issues  by  failure  to 
make,   20-706 
Contributory       negligence       not 
pleaded,  20-317 
Ownership,   not   under  general   issue, 

21-146 
Partnership,   existence   of,   21-76 
Patents,    infringement    suits,    21-19G, 
206 
Interference  and  cancellation  suits, 
21-226 
Payment,  as  to,  in  actions  for  wages, 

19-450 
Pleadings,  issues  confined   to,   14-524 
Justice's    courts,    as     affected    by 
pleadings  in,  18-18,  35 
Preliminary   examination,   on,  21-496, 
509 
Offenses  against  the  United  -States, 
21-526 
Probate   courts,    directing    issues    to 

courts  of  law,  21-660 
Prohibition,   in   proceedings   for   writ 

of,  21-822 
Province    of    court,    to    determine    is- 
sues, 21-845 
Quiet   title,   proceedings    to,   21-101)0 
Reference,  on,  sec  References. 
Remand,   trial    after,    19-341 
Res  judicata,  as  conclusive  of  matters 
in  issue,  23-38,  43 


ISSUES     IN     PLEADING     AND 
PRACTICE,   contd. 
Revivor,   on   bill  of,  23-167 
Issues  after  revivor,  23-182 
On  hearing  of  motion  for,  23-171 
On  summary  proceedings  to  obtain, 
23-175 
Sales,   in   actions  by   seller   for   dam- 
ages,  23-233 
Actions   for   purchase   price,  23-258 
Schedule   of   exemption,  completeness 

of,   11-511 
Setting  for  trial,  not  before,  6-53 
Sheriffs  and  constables,  in  actions  on 

official  bonds,  23-914 
Similiter  in  criniinal  case,  2-911 

Arrest  of  judgment  for  omission  of, 

2-1004 
Statute  of   limitations,   to  plea  of, 
18-1071 
Singling   out,   in   instructions,   13-791 
Special    interrogatories,    confined    to 

issues,  23-989 
Special  issues,   submission   on,   13-887 
Specific   performance,   issues   in   suits 

for,  23-1059 
Statute  of  limitations,  where  pleaded, 
18-1080 
Similiter  to  plea  of,  18-1071 
Stipulations,   effect,   24-134,   153 
Supplementary    proceedings,    in,    24- 

561 
Surplusage    and    scandal,    issues    on, 

24-580,  582 
Third   party   claims,   16-143,   148;    18- 

139 
Title,   as  issue  in   injunction,   13-174, 
239 
Jurisdiction  where,  17-707 
"Wills,    on    objections    to    probate    of, 

26-212 
Writ  of  inquiry,  as   affecting,  13-423 
JAIL,  sec  Prisons  and  Prisoners;  Res- 
cue; Sentence  and  Judgment;  War- 
rants. 
JEOPARDY — Consult   analysis    of   this 
article,  14-544. 
Arrest   of  judgment,  not  for  former, 

2-1012 
Bastardy  proceedings,  4-71 
Certainty  in   pleading,    as    affecting, 

12-296 
Civil   proceedings,  not  applicable   to, 

14-550 
Contempt,  not  bar  to  criminal  prose- 
cution, 5-421 
Courts   martial,  6-128 
Deportation    cases,    in,    11-908 
Disorderly    house,    other    offenses    or 
times.    7-701 
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JEOPARDY,   contd. 

liisturbing    public    assembly,    7-715 
Forjiory,    not    as    to    uttering,    8-1180 
Fornii-ation,   1S-8S4 
Indictment   or  information,  dismissal 
on    appeal   for    insufficiency    of, 
23-139 
Jury,  to  try  plea  of  former,  16-913 
Where  mistrial  from  separation  of, 
17-466,   475 
Larcenv,  former  jeopardy  as  defense, 

18-780 
Plea  of  former  jeopardy,  14-442;   21- 
873' 
Jury  to  try,  16-913 
Preliminary      examination,      as      ap- 
plicable to,  21-496 
Discharge  on,  21-518 
Province  of  judge  and  jury,  21-852 
Remand,    second    trial   after,    19-363 
Res  judicata,  distinguished,  23-11 
Verdict  on  allegation  of,  25-1008 
JOINDER   AND   SPLITTING   OF  AC- 
TIONS,  see      Joinder  of  Actions; 
Successive  Suits. 
JOINDER   OF   ACTIONS— Consult   an- 
alysis   of   this   article,   14-625.     See 
Amendments      and     Jeofails;     As. 
sumpsit;  Consolidation  of  Actions; 
Demurrer;     Duplicity;     Issues     in 
Pleading   and  Practice;    Multifari- 
ousness;  Set-Off,  Counterclaim  and 
Recoupment;  Several  Counts;   Sev- 
erance;    Successive     Suits;     Tres- 
pass. 
Abatement  of  one,  effect,  24-606 
Accounting,  partnership,  21-36 
Action   to   review,  with   other  reme- 
dies, 11-365 
Admiralty,  1-437 

Costs  on  failure  to  join,  1-576 
Alienating    affections    and     criminal 

•     conversation,  1-781 
Amendment  of  judgment,  and  reviv- 
or, 15-134 
Animals,  for  injuries  by,   1-954 
Arbitration,  on  award  and  contract, 

2-648 
Arrest   in    civil   cases,   sufficiency   of 

affidavit  as  to  same,  2-946 
Arrest  of  judgment,  not  for  misjoin- 
der, 2-1017 
Assumpsit,   joinder   of    counts,   3-206 
Bills  and  notes,  4-246 
Breach    of    promise,    not    with    fraud 

and  deceit,  4-548 
Bridges   injuries    from   defective,    11- 

276 
Case,  action  on  the,  joinder  of  counts, 
4-657 


JOINDER   OF    ACTIONS,    contd. 
Case,    contd. 

With   assumpsit,  4-058 
With  trespass,  4-658 
With  trover,  4-057 
Certiorari,    not    of    separate    proceed- 
ings, 4-928 
Common  carrier,  against,  ejection  of 
passenger,  21-158 

Consolidation  of  actions,  when  proper 

for  joinder,  5-262 
Conspiracy,  civil,  5-331 
Contract  and  tort,   10-50,  2.54;   19-500 
Copyright    proceedings,    5-514 
Costs,  recovery  of  amount  in  one,  5- 

874 
Improper  severance,  5-898 
Counterfeiting,  of  offenses,  6-17 
Courts   martial,   of   offenses,   6-115 
Covenant,  breach   of  with   fraud,  25- 

829 
Cross-demands,  joinder  of  causes,  23- 

775 
Cruelty    to    animals,    with    malicious 

mischief,  6-314 
Damages,   suits  for,   with  injunction, 

13-99 
Death   by   wrongful   act,   with   other 

damages,   6-431 
Decedents'   estates  to   set   aside  sale 

and   waste,   6-576 
Declaration    and    complaint,     several 

counts,  6-701 
Deeds,     enforcement     of   restrictions, 

18-712 
Demurrer  for  misjoinder,  6-901 

Proceedings  on   sustaining,  6-992 
Detinue,  misjoinder  of  counts,  7-482 
Divorce,   distinct   causes  for,   7-768 

Other  causes  of  action,  7-769 
Ejectment,    count   for    mesne    profits, 

7-1023 
Cancellation,  and  ejectment,  14-742 
Injunction,  with,  13-98 
Elections,  in  contests,  8-73 
Embezzlement,   8-241 

With  larceny,  8-243 
Embracery,  8-255 
Eminent   domain,   8-278 

Separate  trials,  8-301 
Equitable  and  legal  relief  in  same  ac- 
tion, 24-378 
Escheat,  misjoinder,  8-672 
Executors  and   administrators,  in  ac- 
tions against,  8-756 
In  actions  by,  8-736 
Exemptions,  where  tort  and  contract 

actions  joined,  16-108 
False   imprisonment,    8-966 
Same  transaction,  code,  8-967 
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JOINDER   OF   ACTION'S,    contd. 

Federal    courts,    conformity    to    state 
practice,  25-482 

Fences,   criminal   and   civil    proceed- 
ings,  18-675 

Forcible  entry  and   detainer,  8-1102 
Not   joined',   8-1106 

Fraud  and  deceit,  10-50 

Fraudulent  convevances,  to  set  aside, 
10-177 

Freight    carriers,   10-254 

■Gaming,  to  recover  losses,  10-323 
Indictments,   10-336 

Grounu    rents,    for,    lS-692 

Grounds  of  action,  joinder  of  several, 
20-61 

Guaranty,   10-694 

Guardian    and    ward,    not    individual 
and  representative,  10-870 
Of  action  on  bond,  10-890 

Husband   and  wife,  injuries  to,  wife, 
11-721 

Indebitatus  assumphi*-  and  action  on 
express  contract,   11-941 

Indemnity  bonds,  on,  23-857 

Information    and   bill    in    equity,    12- 
705 

Injunction   bonds,   actions   on,   13-346 
Mandamus    and,    13-98 

In  rem  and  in  personam,  21-678.    See 
Admiralty. 

Insane      persons,     actions     by     and 
against,  13-607 

Insolvency,  by  assionees,  13-663 

Internal  ri~venuo.  recovery  of,  14-143 

Interstate   coir.mcrce  commission,  be- 
fore.  14-257 

Intoxicating^'   liquors,   violation   of   li- 
quor laws,  14-467,  489 

Jactitation  suits,  1<"^  r62 

Jury,    number    of     peremptory    chal- 
lenges,   17-235 

Justice's  court,  in,  18-27 

Landlord  and  tenant,  recovery  of  pos- 
session   and    other     proceedings, 
18-560 
Lien,  enforcement  of,  18-555 
Rent,   actions   for,   18-490 

Legal    and    equitable,   injunction,   12- 
1007;  13-146 

Libel  and   slander,  18-895 

Misjoinder,    18-923 

Liens,  to  enforce,  upon  logs,  19-4 

Mandamus  and  injunction,  not,  13-98 

Mandamus  and   other  actions,   10-296 

Master   and    servant,   against,    19-558 
Actions  for  injury  to  servant,   19- 

500 
Common  law  and  statutory  actions 
for  injuries,  19-471 


JOINDER   OF    ACTIONS,    contd. 
Miner's    liens,    to    enforce,    19-813 
Misjoinder,  in  justice's   court,   18-27 
Actions  for  injury  to  servant,   19- 

501 
Default,    as    precluding    objections 

to,  14-884 
Libel  and  slander,  18-923 
Miner's  lien   proceedings,   19-813 
Severance  as  remedy,  23-825 
Mortgages,  in  proceedings  to  compel 
satisfaction,   19-882 
In  proceedings  to  foreclose,  19-914 
Negligence,  for,   to  passenger,  21-136 
Partnership,   ior   injury   to,    21-61 
Passengers,  actions  for  injury  to,  21- 

136 
Patents,  infringement  suits,  21-192 
Penalty,   for,   removing  highway,   11- 
164 
With   proceeding    to    compel    satis- 
faction   of   mortgage,    19-882 
Probate   courts,  in,  21-660 
Proof  of  causes  alleged,  25-656 
Quieting  title,  and  equitable  set-off, 

23-603 
Receiver,  and   accounting,   21-36 
Reformation,  in   suit   for,  22-617 
Registration    of    title    under    Torrens 

Act,  24-848 
Rescission    and    cancellation,    in    suit 

for,  22-993 
Restrictions  in  deeds,  enforcement  of, 

18-712 
Several   counts,   6-701.     See    Several 

Counts. 
Severance  of  actions.  23-822 
Sheriffs   and   constables,   prosecutions 

against,   23-921 
Specific    performance,    and    other    ac- 
tions,  23-1054 
Splitting  of  actions,    see    Successive 

Suits. 
Stockholders'  liability  on  unpaid  sub- 
scription, in  action  on,  24-208 
Stockholder's    statutory    liability    in 

action  on,  24-225 
Stock,  with  action  to  compel  trans- 
fer,  24-171 
Taxes,   actions   to    collect,   24-683 
Tax  liens,  enforcement,  24-675 
Telegraphs    and    telephones,    actions 

for  poor  service,  24-736 
Trademarks    and    trade     names,     in- 
fringement   and    unfair    competi- 
tion,  24-879 
Trusts,    against    trustee    individually 

and  as  representative,  25-126 
Vendor's    lien,    in    suit    to    foreclose, 
25-735 
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JOINDER    OF    ACTIONS,    coutd. 
N'cmu',    otVoct    cm,    I2r)-Sti7 
Waters,   actions  for   llowago   of  land, 
26-73 
JOTNDKR    OP    r»KFT']NSES,     see    An- 
swers;   Set-Off,    Coimterclaim     and 
Recoupment. 
JOTNDKK   OV  ISSUES,  see    Issues    in 

Pleading   and  Practice. 
JOTNDEE   OF  :»rOTT(^XS,   20-14 
JOIXDKTJ   OV  OFFI'-XSES,  see  Indict- 
ment and  Information. 
Adultepy    and    fornication,   12-536 
Assault   with   intent  to  rob  and  rob- 
bery, 12-53,'! 
Carnal   knowledge   and   rape,   12-534 
Count,   in   same,   12-409 
Embezzlement   and   larceny,   12-534 
False  pretenses  and  other  crimes,  20- 

739 
Felonies,  of,  12-524,  681 

Felonies  and  misdemeanors,  12-501, 
522 
Fences,  criminal  prosecution  and  civ- 
il action,  18-675 
Forgery   and   uttering   forged   instru- 
ments, 12-535 
Fornication  and   rape,   12-536;    18-882 

Fornication   and  adultery,  18-882 
Homicide  with  other  offenses,  11-576, 

605 
Incest  and  rape,  12-3,  535 
In  information,  12-521 

Kidnaping,   and  other  offenses,  18- 
411 
Larceny  and  burglary,   12-533 
Libel  and  slander,  action  for  slander 
of  title,  18-959 
Joinder   in,    18-962 
Liquor    laws,    prosecutions,    14-353, 
433 
Lotteries,  prosecutions,  19-61 
Mayhem,  prosecutions  for,  19-575 
Misdemeanors,   12-526,   683 

Felonies  and   misdemeanors,  12-501 

Misjoinder,  cured  by  election,  12-687 

Manner  of  objecting  to  misjoinder, 

12-684 

Obtaining  money  by  false  pretenses 

and  larceny,  12-534 
Offenses  of  the  same  nature,  12-531 
Ordinances,  violations  of,  20-220 
Peremptory     challenges,    as    affecting 

number  of,  17-234 
Perjury   and    subornation   of  jerjurv, 

'  12-535 
Prostitution,  in  prosecutions  for,  21- 

829 
Public  lands,  for  injuries  to,  21-888 
Rape  and  kindred  offenses,  22-301 


.lOINDEB  OF  OFFENSES,  contd. 
Receiving  stolen  goods  and  burglary, 
12-535 
Joinder  with  larceny,  12-534 
Riot,  and  assault  and  battery,  23-189 
Robbery    and   larceny,    12-534 
Transaction,    offenses   arising   oat    of 
the  same,  12-528 
JOTiSTDER   OF  PARTIES,    see    Indict- 
ment  and  Information;    Parties. 
JOINT   ADVENTURES,    see    Partner- 
ship. 
JOINT  DEBTORS,  sec  Implied  and  Ex- 
press  Agreements;    Parties;    Part- 
nership;  Process. 
Judgments,   execution   on,   16-576 
Payment   of,   16-538 
Release,  16-581 
Statute  of  limitations,  right  to  plead, 

18-1028 
Summary    proceedings    against    those 
not  served,  24-427 
JOINT  STOCK  COMPANIES— Consult 
analysis  of  this  article,  14-730.  See 
Associations;    Corporations;     Part- 
nership. 
JOINT     TENANTS— 'Consult     analysis 
of   this  article,  14-734.     See  Lands 
and  Land  Transfers;  Parties;  Par- 
tition; Tenants  in  Common;   Title. 
Accounts  of  in  equity,  1-274 
Actions,  death  of,  effect,  24-597 
Attachment,  of  interest,  3-322 
Of  property,  3-498 
Service  on  one,  3-678 
Costs,  5-838 

Disclaimer  by  one,  7-494 
Distress  by,   18-525 
Eminent  domain,  parties,  8-269 
Execution,  on  interests  of,  15-861 
Appraisement,   16-175 
Sale,   16-187 

Possessory   action  by  purchaser, 
16-221 
Forcible  entry  and  detainer,  writ  of 

restitution   against   one,  8-1128 
Garnishment,  not  of  joint  property  on 

debt  of  one,  10-412 
Improvements,  recovery  for,  18-684 
Injunction,  to  protect  missing  claims 

and  property,  19-804 
Joinder  in  contract  actions,  ll-969_ 
Landlord   and    tenant,    summary   dia- 
possessory    proceedings,    18-573 
Lien,  indictment  for  impairing,  18- 

547 
Rent,  action  for,  amending  to  add 
co-tenants,  18-491 
Larcepy,  alleging  ownership,  18-753 
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JOINT  TENANTS,   contd. 

Mechanic 's   liens    on    joint    interests, 

19-604 
Mesne   profits,   as   parties   to   actions 

for,  19-777 
Notice   to   quit,   where  joint   lessors, 

18-580 
Parties,    sale    of   lunatic's   property, 

13-574 
Replevin  by,  22-893 
Ees  judicata,  privity  between  eoten- 

ants,  23-89 
Third  party  claims  by,  16-131 
Trespass,  action  by,  24-941 
Trover  by,  25-30 
JUDGES,  see  Courts;  Judicial  Officers; 
Justices  of  the  Peace;   Trial.     See 
also   Terms   of   Court. 
Change  during  trial,  24-1050 
Presence   during   trial,  24-1048 
JTDGlNrENT   ON   THE    PLEADINGS, 

see  Judgments. 
JUDGMENT    RECORDS— Consult    an- 
alysis  of  this   article,   14-744.     See 
Appeals;      Arrest     of     Judgment; 
Bills  of  Exceptions;  Certiorari;  De- 
murrer;   Dismissal,   Discontinuance 
and   Nonsuit;    Errors,    Assignment 
of;   Judgments;   Jurisdiction;    Jus- 
tices of  the   Peace;   Mandate  and 
Proceedings   Thereafter;    Nul   Tiel 
Record;  Orders;  Pleading;  Process; 
Records;   Res    Judicata;    Returns; 
Sentence  and  Judgment;    Verdict; 
Writ  of  Error. 
Abatement,    pleas    of,    defects,    crim- 
inal  record,    1-30 
Action    to   review,   for   errors  appar- 
ent on,  15-359 
Admiralty,  entry  and    enrollment,   1- 

549 
Affidavits  based  on,  12-895 
Allegations  of  matters  of,   12-901 
Amendment,   8-250;    15-98;    21-674 
In  criminal  cases,  23-131 
Infants,  making  parties,  12-803 
In  indictment,  12-110 
Of  appellate  judgment,  19-349 
Appearances,    conclusiveness,    2-515 
Bills  of  review,  necessity  for  enroll- 
ment, 4-416 
Certiorari,  on,  basis  of  review,  11-98 
Conclusiveness,  16-588 
As   evidence  of  res    judicata,    23- 

53,  64 
On  collateral  attack,  15-42 
Confessed  judgments,  of,  14-792,  813, 

816 
Confirmation    of   sale,  shown  on   rec- 
ord, 12-840 


JUDGMENT  RECORDS,   contd. 
Courts  martial,  of,  15-435 
Criminal  cases,  in,  23-125 
Death,  suggestion  of,  15-767 
Decedents'  estates,   entry   of  decree, 

6-633     > 
Decrees,  6-775 
Entry,  6-780 
Recording,   6-782 
Default,  entry,  6-819,  823;  14-901 

In  justice's  court,  18-95 
Emancipation   proceedings   of,   12-807 
Evidence    shown    on,   damages   in  In- 
junction, 13-327 
Evidence,    showing   matters    of,    23- 
130 
To  explain  record,  23-46,  53 
Findings,  on  default,  14-900 
Forcible  entry  and  detainer,  8-1126 
Grand  jury,  appointment  of  foreman, 
12-101 
Organization   of,   generally,   12-99 
Return  of,  12-103 
"Witnesses  before,  12-109 
Guardian   ad  litem,  appointment   of, 

10-752 
Guardian,  appointment,  10-801 
Hearing,  order  for,  as  part  of,  11-10 
Indictment,  finding  of,  12-101,  102 
How  spread  on  the   record,   12-110 
Identifying,   on   the   record,   12-109 
Presumptions,  where  destroyed,  12- 

106 
Return  of,   shown  by,  12-99 
Showing  organization  of  the  court, 
12-108 
Indictment  or  information,    showing 

motions  to   quash,   23-130 
Infants,   sale   of   property,   12-844 
Judgment  roll,  should  contain  record 
papers,  14-74-5 
Attaching    mandate   or    remittitur, 

19-310 
Proceedings    on    motion   to    strike, 
24-268,  269 
Judgment,      sufficiency      determined 
from,   18-103 
Justice's  judgment,  18-107 
Nullity  of.  shown  by,  equitable  re- 
lief where,  15-294 
Satisfaction   of,   16-584,   589 
Vacating,  for  errors  shown  on,  15- 
168 
Jurisdiction,    shown    on,    14-746,    793, 
901;  17.654,  661 
Justices  of  the  peace,  of,  18-81,  121, 
152 
.lustice  of  the  peace,  jurisdiction  of, 

see  supra,  .Jurisdiction. 
Juvenile  proceedings,  12-872 
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JUDGMENT  RECORDS,   colitd. 
Lost,    oxocution    wlioro,    15-735 
Mandamus,  in,   19-1295 
Matters   dehors,  amending  judgment, 

15-143 
Mistake,  shown  on,  equitable  relief, 

15-337 
Nature  of,   15-120 
Order  strikinjj  pleading,  24-268 
Pleading,  matters  of,  12-909 

In  action  to  review,  15-3G5 
Presentment,  showing  finding  of,  12- 

103 
Process,  alterations  in,  21-760 

As  part  of,  21-769 
Revivor,  record  of  application  for,  23- 

173 
Statement   of  case   as  part   of  judg- 
ment roll,  24-39 
JI^rtG^fEyT  ROLL,  see  Judgment  Rec- 
ords; Record. 
Suggestion  on,  of  majority  of  infant, 
12-803 
Of  death  of  partj^  see  supra,  Death. 
Verdict,  of,  amendment  before  enter- 
ing, 11-690 
When  part  of,  15-147 

JUDGMENTS— Consult  analysis  of  this 
article,  14-749.  See  Affidavits  of 
Merits  and  Defense;  Arrest  of 
Judgment;  Audita  Querela;  Bills 
To  Impeach  Judgments  and  De- 
crees; Certiorari;  Decrees;  Default; 
Demurrer;  Dismissal,  Discontinu- 
ance and  Nonsuit;  Inquiry,  Writ 
of;  Judgment  Records;  Judgments 
and  Decrees,  Enforcement  of; 
Judgments  and  Decrees,  Revival 
of;  Judgments,  Satisfaction  of; 
Jurisdiction;  Justices  of  the  Peace; 
Law  of  the  Case;  Motions;  New 
Trial;  Nul  Tiel  Record;  Orders; 
Records;  Res  Judicata;  Scire 
Facias;  Statement  or  Affidavit  of 
Claim;  Successive  Suits;  Writ  of 
Error;    and   specific   titles. 

Abatement,  judgment  on  plea  of,  1- 
70 

Accord   and   satisfaction,  in,   1-192 

Account,  1-232 

Account  stated,   1-262 j   18-1104 

Accounting,  affirmative  judgment  for 
defendant,  21-39 
Between    partners,   21-44 

Action    7>rematurely    brought,     effect, 
24-349,   351 

Actions   on.   see  Judgments  and  De- 
crees, Enforcement  of. 

Actions  to  review,  in,  15-370 

Adverse  possession,  1-641 


JUDGMENTS,   contd. 

Allidavits   of   defense,  partial,   1-716, 
717 
On  failure  to  file,  1-717 
Aflidnvits    of    merits,    on    failure    to 

file,  1-714 
Agreed  case,  1-756,  757,  764 
Agricultural   liens,   in   proceedings   to 

enforce,    18-G46,   650 
Alienating  affections,  1-785 
Alternative   in   the,  for  rent   or  pos- 
session, 18-604 
Alternative,  in  replevin,  22-944 
Amendment,  15-98 

After  affirmance,  19-320 
After  remand,  19-334 
Amount,   as   to,   14-904 
B.v   stipulation,   24-142 
Confessed  judgment,  of,  14-812 
Consent  judgments,   14-914,   922 
Injunction,  13-205 
In  replevin,  22-945 
Justice's    judgment,    18-110 
On  appeal,  18-340 
Transcript,  after  transfer  by,  18- 
129 
Mandamus    to    review    amendment, 

19-209 
Pleading   to    conform    to,    14-906 
Probate   judgmeots,   21-663 
Specific   performance,   of   judgment 

in,  23-1075 
Third  party  claims,  16-157 
Amicable  actions,  1-934 
Amount,  must  be  specified,  18-106 
Amending  as  to,  see  supra.  Amend- 
ments. 
As   affecting    de    novo    hearing    on 

appeal,  18-310 
Confession,  of  judgment  by,  14-812, 

834 
Default  judement,  14-904 
On  official  bond  of  sheriffs  or  con- 
stables, 23-893,  918 
Pleadings,  as  controlled  by,  14-905 
Remedy  for  error  in,  18-365 
Shown   on   transcript,  18-125 
Stating  in  process,  21-735 
Annuities,    1-992 
Annulment  of,  by  bill  in  equity,  15- 

256,  257 
Appeal    bond,     description    of    judg- 
ment,  in,    18-251 
Appeals,  see  Appeals. 

Effect   on   judgment,   2-325;    18-265. 
See  Supersedeas  and  Stay    of 
Proceedings. 
From  final  jud^jincnt,  11-432 
On    appeal,  "2-478 
From  justice's  court,  18-336,  346 
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JUDGMENTS,   contd. 

Appeals,   contd. 
On   appeal,   contd. 

Highway   proceedings,   11-13,    88, 

116,"    131 
Infant's  appeal,  12-798 
Landlord's  dispossessory  proceed- 
ings, 18-610 
On   dismissal   of,   18-302 
Eeversal,   2-479 

Disposition  of  cause  on,  2-478, 
481 
Presumptions   against    error,    2-426 
Appearance,  after  2-549 

By   unauthorized   attorney,   2-559 
None  by  agreement  without  appear- 
ance, 2-563 
Arbitration,   summary  in,  2-634 

Enforcing    award   as   judgment,    2- 

661 
Form   and  amount,  2-639 
Review,  2-641 

What  court  may  enter,   2-637 
When  entered,  2-638 
Arrest  of  judgment,  not  entered   for 
other   "party,    2-982 
Where    complaint     incorrectly     en- 
titled, 12-736 
Assignment     for     creditors,     setting 

aside,  3-62 
Assignment,    of   judgment,   as   affect- 
ing parties  on  appeal,  18-323 
Injunction  bond,  as  affecting  action 

on,    13-336 
Eestitution      action      against     as- 
signee, 19-359 
Assumpsit,  judgment  in,  3-214 
Od  foreign  judgment,  3-193 
Special    will    not    lie,    3-177 
Attachment,    judgment    debts,    3-295 
Claim   of  exemption  before,   11-493 
For    transfer    by    fraudulent    judg. 

ment,  3-393 
In  main  action,  3-724 

Dissolves    attachment,    3-813 
Vacating,   3-737 
In  proceedings  to  abate,  or  quash, 

3-808 
Judgment  by  confession  subject  to 

attack  on,  3-614 
Landlord's   attachment,   18-520 
Priorities,     judgment     on      relates 

back,  3-635 
Third  party  claim,  on,  3-669 
Attorneys,   setting  aside    disbarment, 
3-871 
Lien,    attorney's    control    of    judg- 
ment  to   protect,   18-834 
Award    of     arbitrators,     on,     appeal 
from,  18-188 


JUDGMENTS,   contd. 

Bail,  on  forfeiture  of,  22-466 
Bastardy  proceedings,  4-75 
Bonds,  on,  as  barring  foreclosure   of 
mechanic's  lien,   19-612 
Form   of  judgment   on,  4-532 
Of  third  party   claimant,  16-138 
Boundaries,  as  to,  18-663 
Carmack  amendment,  suits  under    14- 

284 
Case  and  question  certified,  reserved 
or  reported,  Conn.,  4-688 
Motion    for    judgment     subject     to 

opinion,  4-741 
New  York,  entry  not  'suspended,  4- 
736 
In   appellate   division,   4-739 
Certiorari,  in  court  of  review,  4-948 
In  highway  alteration  proceedings, 

11-137 
On   dismissal   of,   18-377 
Cloud  on  title,  judgment  Hen  as,  21- 

997 
Collateral    attack    of,    see    Collateral 

Attack. 
Commerce   commission,  in  suits  upon 

orders  of,  14-278 
Commerce    court,   5-172 
Commitment,  of  insane  person,  13-556 
Conclusiveness,  15-377,  644.     See  Ees 
Judicata.      See     also     Collateral 
Attack. 
Against    assignor    or   assignee,    23- 

83 
As  to  equitable  defenses  not  urged, 

24-383 
Effect  of  splitting  action,  24-301 
Foreclosing  tax  lien,  24-679 
Judgment    against    corporation,    in 
action    on    stockholder's   statu- 
tory liability,  24-232 
Stipulation   as   to,  24-142 
Supplementary   proceedings,   of   or- 
der in,  24-567 
Confession,  by,  14-791 
Appeals  from,   18-186 
As  waiver  of  privilege,  21-636 
Collateral   attack   on,   15-398 
Consent    judgments     distinguished, 

14-914 
Contracts,  as,  14-913 
Costs,  for,   18-113 
Equitable  relief  from,   15-285 
Execution   on,   15-730,   777.  802 
Husband  and  wife,  by  wife,  11-832 

By  husband,  to  wife,  11-710 
Injunction    against    judgment,    con- 
fession   of   judgment   prior   to, 
13-197 
Insane  person,   against,  13-013 
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JUDGMENTS,   cofitd. 

Coiil'ossion,  (■()»/(/. 

Justi.-o's   court,    in,   lS-82,   83 
Landlord's    disposscssory     proceed- 
ings,   18-r)l)S 
Merger  or  bar  of,  15-568 
Non  resident,  against,  17-677 
Partner,   by,   2i-32 
Partnership,     in     actions     by     and 

against,  21-84,  86 
Transcript  of,  18-125,  281 
Vacating,    13-618;    14-837;     15-185, 

100,   197;    18-568 
"Withdrawal  of  answer,  24-272 

Consent,   bv,    14-913 

Collateral  attack  on,  15-398 
Equitable  relief  from,  15-285 
Infant,  against,   12-768 
Insane    person,   against,   13-613 
Justice's    court,   in,    18-86 
Merger  or  bar  of,  15-571 
Res    judicata    operation,    23-26 
Vacating,  14-922;  15-171,  197 

Consolidation     of     actions,    a    single 
judgment,  5-276 

Construction,  15-92 

Justice's    judgment,    18-102 

Construction  and  theory  of  pleadings 
in  support  of,  5-357 

Contempt,    in   proceedings,   5-410 
Injunction,   violation   of,    13-306 
Statute  limiting  punishment,  5-416 

Contracts,  as,  consent  judgments,  14- 
913 

Contribution,       by      subrogation      to 
rights  under,  5-500 
Not    to    exceed    demand,    5-504 

Copyright  proceedings,  5-517 

Corporations,  may  confess,  5-549 
Dissolution    of,    effect,    26-442 
Form  and  entry   of,  5-668 
In  general,   5-665 
Not  against  dissolved,  5-669 

Correction    of,   5-920;    6-837 

Costs,  5-788,  917 

Confession  of  judgment  for,  18-113 
Correction   of,   5-920 
Criminal  cases,  5-766 

Collateral    attack    on,    5-766 
Lien,  5-767 
Injuries,  actions  for,  13-363 
Not  before  final,  5-906 
Offer   of  judgment,   5-850-873 

Entry    on,    5-869 
On  appeal,  6-1014 
On  writ  of  review,  23-147 
Set-off,  as  basis  of,  16-563 

Counterclaim,  on,  23-806 

Counties,  in   actions  against,  20-119 

Court  of  claims,  in,  25-244 


JUDGMENTS,   coiltd. 

('(uirts  martial,  sentence,  6-119 

Approval  of  sentence,  6-123 
Covenant,  action  of,  C-163 
Creditors'  suits,  G-236 

As  basis  of,  C-172 
Criniiiiai  ciisos,  in,  see  Sentence  and 

Judgment, 
Crops,   injury   to,   18-460 
Cross-bills,  on  demurrer,  6-290 
On  bill,  6-293 

To    support   affirmative    relief,    21- 
39 
Cross-demands,   judgment    on,    23-803 

Recovery  on,  23-805 
Customs  duties,  on  appeal,  6-350 

Forfeitures,  6-358 
Damages,  double  or  treble,  24-964 
Date  of,  shown  on  transcript,  18-125 
Dead  person,  against,  18-106 
Death   by   wrongful   act,  6-456 
Debt,  action   of  on  judgment,  6-475 
Declaration,   6-483 
Plea,  nil  debet,  6-487 
Nul  tiel  record,  6-489 
In  action  of,  6-492 
Decedents'  estates,  claims,  orders  on, 
6-533 
Conclusiveness    of    judgments    con- 
cerning,  23-84 
Decree    of    distribution,   6-587,   632 
On  accounting,  6-609 
On  appeal,  6-539 
Sales,   order,  for,   6-562 
Confirmation  of,  6-571 
Decision  on  motion  not,  20-41 
Decrees,  6-741 
Default,   see  Default. 
Defects,    in    judgment,    equitable    re- 
lief for,   15-302 
Cured  by  judgment,  18-110 
Deficiency,   execution   on,   15-777;   19- 

1060 
Demurrer,    on    sustaining,    6-988;    12- 
656;    16-134 
On  overruling,  6-991;   12-657 
Demurrer   to   evidence,   7-22-24 
Departure,    when    rendered   on,    7-143 
Deportation,  of,  findings  in,  11-912 
Depositions,  not  after,  7-214 
Describing,  in  execution,  18-134 
Detinue,    7-488 
Disclaimer,   7-493 
Discovery,  not  after,  7-534 
Dismissal,    of,    7-654 

Final,    in    highway   alteration    pro- 
ceedings,   11-131 
Neglecting  to  enter,  7-677 
Intervention,  on,  14-334 
Nonsuit,  7-651 
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JODGMENTS,   contd. 
Dismissal,    contd. 

Vacating,  18-112 
Divorce,  on  report  of  referee,   7-789 
Custody  and  support  of  children,  7- 

854 
Decrees,   7-794 
Docketing,  on  filing  transcript,  18-127 
Dormant,    execution    on,    15-736;    16- 

212 
Dower,   assignment,    7-883 

Damages  found  before  entry,  7-889 
Due    process    of   law,    criminal    sen- 
tence, 7-925 
Easements,   7-957,  970 
Ejectment,    7-1048 

Default   entered,   7-1035 

Life   tenant,  by,  18-626 

Elections,   in    contests,    8-98 

On  appeal,  8-121 
Eminent  domain,  on  setting  aside  re- 
port,  8-316 
Final    order,    8-325-327 
In  action   for  damages,  8-357 
Enforroment,  see  Judgments  and  De- 
crees, Enforcement  of. 
Entry  of,   14-988;    18-603 
After   remand,   19-333 
Appeal,   as  affecting,   18-181 

Dismissal   of  appeal,  18-303 
As  requisite  to   res  judicata,  23-21 
Confession,  of  judgment  by,  14-813, 
829;    18-86 
Against  whom,   14-830 
For    whom,    14-829 
Place    of,    14-834 
Time    for,    14-831 
Consent   judgments,   14-918,   920 
Default  judgments,  14-882,  897,  898 
Equitable   relief,   for   irregularities 

in,  15-302 
Execution,   as   condition   of,   15-728 
Infant,  in  favor  of,  12-766 
Insolvency,   13-654 
Intoxicating   liquors,  abating   nuis- 
ance,  14-458 
Justice's   judgment,    18-96,    162 

Form  of,  18-107 
New  entry,  to  amend  judgment,  15- 

149 
Notice  of,  18-108 
Place  of,  18-101 

Confession,  judgments  by,  14-834 
Pleadings,   judgment   on,   14-957 
Rendition,    distinguished,    14-783 
Sunday,  on,  18-101 
Time   for,  14-747,  831;   19-280 
Vncating,    as    affecting,    15-194 
Equitable   relief,  against,  15-256,  18- 
115 


JUDGMENTS,   contd. 
Equitable  relief,  contd- 

For    defects   in   return    of   process, 

23-110 
Foreign  judgments,   15-285,   309 
Grounds  for,  18-116 
Probate    of    will,   revoking,    26-234 
Errors,  assignment  of,  to  defects  of 
form,   8-612 
Where  not  supported,  8-616 
Escape,  in  actions  for,  21-601 
Estoppel,  judgments  as,  15-377.     See 
Res  Judicata.  See  also  Collateral 
Attack,  and  infra.  Merger  or  bar. 
Consent  judgments  as,  14-920 
Evidence,    as,    in   suits    to    reimburse 
municipal  corporation,   11-250 
Supported  by  evidence,  18-502 
Exchange  of  property,  in  actions  to 

rescind,  18-698 
Execution,   see  Executions. 

Describing  judgment   in,  18-134 
Provisions  for  execution,  15-727 
Executors    and    administrators,    8-747 
See    supra,    Decedents'    estates. 
Against   as   defendants,   8-765 

De   son   tort,  8-781 
In  what   capacity,  8-765-772 
On  bonds,  8-791 
Exemption,  see  Exemptions. 
Necessity  of  judgment,  16-104 
Of  judgment,   16-83 

As  chose  in  action,  16-25 
Factors     and     brokers,     not     several 

where  joint  employment,  8-905 
Filing    of    appellate    court    decision, 

11-89,    135 
Federal    courts,   conformity   to   state 

law,  25-492 
Final,   14-770 

Decisions   in    mortgage   foreclosure 

proceedings,  19-983 
Patent  cases,  21-175 
Set-off,  as  basis  of,  16-562 
To  operate  as  res  judicata,  23-20 
Findings    and    conclusions,    embodied 
in,  8-1019 
Findings      must      support,      8-1032, 
1064;    18-104,  502,  604 
Where    no    exceptions,    8-1077 
In   deportation    proceedings,   11-912 
Presumption  of  in  support  of  judg- 
ment, 8-1076 
Forcible   entry  and  detainer,  8-1123- 

1126 
Foreign  judgments,  15-642 
Consent    judgments,    14-921 
Constructive  service,  on,  23-510 
Equitable    relief   from,    15-285,   309 
Execution  on,  15-732,  834 
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JUDGMENTS,    coutd. 

Foroii::!!    judijinonts,    coJitii. 

Insanity,  of,  eoni-lusivoncss,  13-484 
Justice's  jiulfinioiit,  lS-173 
On   subsfi'tutod   sorvii-o,   23-526 
Eos  jiulicata  effect,  28-15,  33 
Foreipn    probate,    conclusiveness,    26- 

329 
Form  of,  lo-22 

Against    partner   not   served,   21-97 
Appeal,  as  affecting  de  novo  hear- 
ing,  18-310 
Confession,  by,   14-811,  834 
Consent,  by,  14-919 
Default,  by,  14-900 
In    mandamus,    19-280 
Justice's  judgment,  18-102 
Landlord's    dispossessory    proceed- 
ings, 18-603 
Forthcoming      bonds,      necessity      of 
judgment  to  sustain,  10-7 
Effect  of  breach,  on  lien,  10-20 

On  judgment,   10-21 
Merger,  effect  as,   16-558 
Summary  judgment,   10-25 
Fraud   and  deceit,  10-66 
In   judgment,    13-472 

Collateral   attack   for,   15-463 
Equitable  relief  for,  15-320 
Execution   sale,  as  affecting,   16- 

201 
Foreign     judgments,    in,     15-674, 
696 
Fraudulent     conveyances,     judgment 
as    basis    of    action    against,    10- 
126-127 

Allegation    of    judgment,    10-171 
Attack  on   judgment,   10-182 
Ftderal  judgment   as  foundation 

of   action,   10-129 
Judgment     of     other     states     as 
foundation  of  action,  10-129 
Judgment    in    action,   to   set    aside, 
10-197 
Freight   carriers,   10-25vS 
Frivolous    and    sham    pleading,    judg- 
ment  on   frivolous",  10-281,  283 
Motion  for,  10-286 
Judgment  on  sham,  10-291 
Gaming,  in  actions  to  recover,  10-324 
By  state,  10-328 

For  destruction  of  devices,  10- 
334 
Garnishment,   against    garnishee,    10- 
567,  597;    18-340 
Based    on    judgment,    10-385,    471, 

568 
Of  judgment,  10-426 
On  claims  of  third  persons,  10-559 
Ground  rents.  18-692 


JUDGMENTS,   cotitd. 

(.irouiul.s  for,   filing  on   appeal,   21-176 
Cuaraiily,  separate  judgment  against 
principal,    10-099 
Several    against    joint    guarantors, 
10-699 
Guardian  ad  litem,  erroneous  against 
infant,    10-726 
Reversible  for  irregularities  in  ap- 

pointnieni,   10-745 
Vacated  by  infant,  where  none,  10- 
731 
Guardian    and    ward,    of    removal    of 
guardian,   10-813;    15-532 
Adjudication    on    account,    10-840- 

841 
Against    ward,    when,    10-873 
In  action  on   bond,  10-898 
Judgments  for  and   against  one  as 
concluding  the  other,  23-84 
Habeas  corpus,  not  for  excessive  sen- 
tern,  :^,   10-fi45 
On  appeal,    10-960 
On  hearing,    10-948 
Health,    in    summary   proceeding    for 

penalty,  10-985 
Heirship   proceedings,   in,   12-924 
Highway    tribunal,    of,    appeal    from, 
11-88 
Collateral  attack  of,  11-113 
Vacated  by  appeal,   11-60 
When   reviewable,   11-67 
Holidavs,   on,    24-436 
Homesteads,    allotting,    11-321,    324 
Attacking,  11-392 
In  contest  of,  11-333,   395 
In    proceedings    to    protect,    11-432 
Vacating,   11-399 
How  alleged,  14-171 
Improvements,  m   proceedings   to   re- 
cover,  18-685 
After  final  judgment,  18-fi<55 
Imprisonment,      see      Sentence      and 

Judgment. 
Indemnity  bonds,  on,  to   sheriffs  and 

constables,  23-861 
Indian  allotment  suits,  12-49 
Infants,    against,     11-771,     782,     784, 
787,   791 
Attacking,    12-787 
In  favor  of,  when  joint,   12-766 
Misnomer  of  infant,  effect  on  judg- 
ment, 12-783 
Presumptions,  as  to,  12-771 
Vacating,  12-782 

Where    infant    not    in   esse,   12-774 
Injunctions.    13-177 

Against    breach   of   contract  in   re- 
straint of  trade,  23-96 
Bond,  in  actions  on,   13-325,  350 
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JDDGMENTS,   confd. 
Injunctions,   contd. 

Dissolving,    conclusiveness,    13-266 
Injuries,  in   actions  for,   13-403 

Highway?,  from,   11-247 
In  rem,  21-678.     See  Proceedings  in 

Rem. 
Insane      persons,      actions     by      and 
against,    13-612 
Commitment,  13-555 
Consent  judgment,  13-613 
Insanity,    effect    on    judgment,    13- 

613^ 
Sale  of  property,  13-579 
Insolvency,   13-654 

Claims,  as  to,  13-666,  669 
Discharge,  13-680 
Instructions,     construed     to     support 

judgment,  13-1025 
Insurance,  actions   for,  14-101 
Interest,  allowance  of,  13-363;  14-124 
Against  surety,  21-586 
Necessity    of    specifying    interest, 
18-106 
Interlocutory,   14-770,  see   Orders. 

Vacating,  15-190 
Internal   revenue,  commissioner's   de- 
cisions 14-139 
Intervention,    14-335 
Conclusiveness,  14-336 
Not  after  judgment,  14-318 
Intoxicating   liquors,   actions   for   in- 
jury from,   14-487 
Abatement  of  nuisance,  14-457,  463 
Forfeiture    proceedings,    14-510 
Lien  of  judgment,  14-487 
Penalties,  recovery  of,  14-472 
Invalidity,  averment  of  a  legal   con- 
clusion,   5-218 
Irregularities   in,   effect,   14-780 
Appeal,    as    affecting,    18-180 
Bona  fide  purchasers  protected,  17- 

781 
Collateral    attack,    as    ground    for, 

15-479;    18-123 
Equitable  relief  for,  15-302 
Issues,  must   conform   to,   14-524;   17- 

650;   18-104,  604;   19-551 
Joint   or   several,    15-88;    18-105 

Against    princijial    and    surety,    21- 

585 
As  to  trespassers,  24-960 
Confession  by,  14-812 
I>efault   judgments,  14-907 
Injunction,   damages   in,   15-208 
Mpsnp    profiff.    19-781 
On   official  bond   of  sheriff   or   con- 
stable,  2:5-89:',,   918 
Opening  and   vacating,   15-208,  2:j9 
Partners,  against,  21-86 


JUDGMENTS,   contd. 
Joint  or  several,  contd. 

Patent    infringement,    21-210 
Kent,  for,   18-502 
Tort  actions,  in,  21-89 
Joint    debtors,   against,    21-87 

Not    served,    summary    proceedings 
after  judgment,  24-427 
Joint      stock      companies,     by      and 

against,  14-733 
Judge,  de  facto,  15-419 
Capacity  of,  15-298 
Disqualified   judge,   16-693 
Pro   tern,   16-638 
Special    judge,     judgment     of.     16- 

697,    699 
Suceeding  judge,  by,   16-461 

Power   to   modify   or  vacate,   16- 
642 
Judical    sale,   16-723 

Setting     aside,     upon     reversal     or 
modification    of   judgment,    16- 
815 
Jurisdiction,  see  Jurisdiction. 

As  terminating  jurisdiction,  17-676 
Necessity   for,  17-651,   679 
Justice's  court,  in  18-80 
Juvenile  proceedings,   12-874,    882 
Landlord   and    tenant,   in    action   for 
rent,   18-502 
Dispossessory    proceedings,    18-568, 

603,  611 
Lien,   proceedings  to    enforce,    18- 
557 
Law  of  the  case,  general  treatment 

as  to,  18-781 
Libel    and   slander,   18-959 
Slander  of  title,  18-962 
Lien,    of    judgment,    illegal    sale    of 
liquor,  14-487 
Homestead,  does  not  attach  to,  11- 
300 
Liens,   enforcement   of   logger's   lien, 
19-5 
Foreclosure   of,    18-998,    1009 
Landlord's  lien,  18-557 
Lis   pendens,   cancellation    after,    18- 
1093 
Purchasers    bound,    18-1095 
Loan  associations,  in  actions  against, 

18-1104 
Lost     or     destroyed    judgments,     see 

Records. 
Lotteries,  for  keeping,  19-03 
Mandamus,  in,  19-279 

Directing  and   controlling  decision, 

19-187,    207 
To   comj)o]    entry   of,    19-181,   240 
To  compel  rendition,  19-207 
To  compel  signing,  19-240 
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JUDGMENTS,   cont'd. 
Maiul;iiiuis,  i", >)//(/ 

To  review,  19-1G7,  190,  20S,  294 
Mandate,  ia  conformity  to,  19-333 
Marriajro,  in  annulment  proceedings, 

19-3S8 
Master   and    servant,   in   actions    for 
injury,  19-551 

Injuries   to   servant,   19-468 
To    tliird   persons,    19-565 
In   actions   for   wages,   19-455 
Judgment    for    services,    19-449 
Mechanic's  lien  cases,  in,  18-102 
Establishing,  19-590 
In   scire  facias  to  enforce,  19-61 S 
Judgment    against    personal    repre- 
sentative, 19-624 
Merger  or  bar,  as  15-485 

Claim  bond,  judgment  on,  16-138 
Consent  judgments  as,   14-913 
Ejectment   as    bar    to    action    for 

mesne    profits,    19-776 
Injunction,     preliminary     in     final, 

13-240 
Insurance  policy,  judgment  against 

attorney  in  fact,  14-26 
Interest,  suit  for,  14-118 
Judgment     upon     failure      to      re- 
mand, 19-308,  309 
Judgment   on   writ   of   review,    23- 

147 
Judgments  in  rem,  21-679 
Justice's  judgment,  18-108 
Landlord's    dispossessory    proceed- 
ings, 18-612 
Master   and    servant,   recovery   for 

discharge   of  servant,   19-426 
Mechanic's    lien    proceedings,    bar 

of,  19-612 
Partners,  judgment  against,  21-108 
Persons    concluded,    23-54 
Pleading  judgment  in  bar,  15-615; 

18-40 
"Res   judicata   distinguished,   23-10 
Second   judgment,   by,    16-557 
Separation    as    bar    to    annulment, 

19-385 
Third   party  claims,  16-127,  160 
Transcript,    judgment   merged,    18- 
128 
Mesne  profits,  in  actions  to  recover, 
19-781 
Assessment  after  judgment,  19-780 
Miner's  liens,   in   proceedings   to   en- 
force, 19-814 
Mining  claims,  in  proceedings  to  as- 
sert, 19-795 
Ju<3gment  on  pleadings,  19-792 
Quieting   title   to,   19-803 
Modifying,   see   supra,   Amendment. 


JUDGMENTS,  contd. 

Moratorium,  effect  of,  19-859 
Mortgages,    in    foreclosure    proceed- 
ings, 19-982 
Deficiency      judgment      on      fore- 
closure, 19-1060 
In  actions  to   compel   satisfaction, 

19-883 
In   proceedings    to    recover    mort- 
gaged   premises,    19-888 
Privitj'    between    mortgagor     and 

mortgagee,    23-82 
Writ    of   entry   to  foreclosure,    19- 
905 
Municipal       corporations,       against, 
mandamus  to   enforce,  20-156 
As  binding  on  citizens  and  taxpay- 
ers, 19-281 
In  actions  against,  20-111 
Naturalization    proceedings,    in,    20- 

268 
New  trial  for  irregularities,  20-458 
Nil     dieit,     18-855,     default     distin- 
guished   from,    14-856 
Non   obstante   veredicto,   14-958 
Judgment    on    special    interrogato- 
ries, 23-995 
New  trial  after  reversal  of,  19-336 
On  appeal  from  justice's  court,  18- 

340 
Reversal    and    proceedings    there- 
after,   19-321 
Non-resident,  against,  on  substituted 
service,  17-684 
Partnership,  21-71 
Personal  judgments,  17-684,  686 
Nuisance   in   suit   to   enjoin,  20-690 
Number  of  judges,  6-77 
Objections  after,  to  process,  21-770 
Offer   of,   effect   on   costs,  5-850 

Transcript,  as  part   of,   18-277 
On  tender  and  deposit,  24-780 
Opening,  vacating  and  setting  aside, 
15-151 
Affidavits  of  merits,  see  Affidavits 

of  Merits  and  Defense. 
After  affirmance,   19-319 
Appeal,   after,   18-129,  262 
Appeal  from  order,  18-188 
Appellate   judgment,    18-341,   352 
At   whose   instance,    14-839 
By    stipulation,    24-142 
Certiorari,  to  review,   18-112 
Chambers,  at  ,  16-616 
Confession,  judgments   by,    13-618; 
14-833,    837;    15-185,    190,    197; 
18-568 
Procedure   after,    14-854 
Where    confessed    without    con- 
sent,  14-800 
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JUDGMENTS,   contd. 
Opening,  contd. 

Consent  judgments,   14-922;   15-171, 
197 
Grounds,    14-923 
Costs    on,    18-113 

Default   judgment,   14-913;    18-598 
Defects   in   service    of  process,  23 

569 
Direct  attack,  a,  15-378 
Equity,  in,  13-617;   15-256,  2o9 
Execution    after,    15-735 
Ground  rents,  for,  18-693 
Grounds   for,  18-112 

Confession,  judgments  by,  14-842 
Consent    judgments,    14-923 
Second    confession    on,   14-827 
Guardian  and  ward,  sale  of  ward's 

property,    13-578 
Infants,    judgment    against,    12-779 

Sale   of  property,   12-855 
Injunction,  13-205,  246 
Dismissal   of,   13-278 
Insane  persons,  against,  13-617 
Insanity    proceedings,    13-456 
Sale  of  property,   13-578 
Judge,   judgment   of    another,    18- 
112' 
Judgment   of  predecessor,  16-642 
Judgments  in   rem,   21-679 
Justice's  judgment,  18-111,  113 

By   appeal   from,   18-265 
Landlord's    dispossessory    proceed- 
ing, 18-606 
Mandamus  to  review  ruling  as  to, 

19-209 
Motion  for,  18-113 
Partnership,  judgment  against  spe- 
cial   partner,    21-108 
Probate  judgments,  21-663 
Prohibition    against,   18-112 
Return   of   process,   for   defects  in, 

23-109 
Sheriffs    and    constables,   judgment 

on  official  bond,  23-894 
Specific   performance,  judgment  in, 

23-1075 
Statutory   proceeding,   13-618 
Time  for,  14-841 

Term,   at   subsequent,   18-112 
Transfer,  after,  18-129 
Vacation,  in,   16-616 
Operation  an^   effect,  15-90 
Consent  judgments,  14-920 
Default    judgments,    14-912 
Justice's  judgment,  18-108 
Res  judicata  effect,  23-3 
Suspending    operation    of,    injunc- 
tion,  13-204 

Order  for,  as  judgment,  14-764 


JUDGMENTS,   contd. 

Parent  and  child,  decisions  by  or 
against  one  as  concluding  the 
other,  23-79 

Parties,  see  Parties. 
Partition  suit,  at  chambers,  16-632 
Final,   20-1070 
Interlocutory,    20-1041 
Partnership,      by,      where      fictitious 
name  not  filed,  21-77 
In  actions  by  and  against,  21-83 
Limited  partnership,  21-107 
Process  to  support,  21-69,   71,  716 
Surviving  partner,  bv  and  against, 
21-106 
Patent  decisions,  21-173 
Patents,    infringement    cases,    21-210 
Penalties,   in  actions  for,  11-165,   14- 

472 
Personal,  jurisdiction  over  parties  es- 
sential  to,   17-648 
In   mandamus,   19-280 
Non  residents,  against,  17-684,  686 
On     constructive     service,     14-868; 
17-684 
Pleadings,    on,    14-524,    926 
After  remand,  19-341 
Conformity     to     pleadings,     14-904, 

18-19,  502;   19-452;  21-45,  84 
In  indemnity,  11-32 
Misjoinder  of   counts,   23-819 
Pleadings   must  support  judgment, 

11-432 
Prohibition,      in     proceedings     for 
writ  of,  21-823 
Praj'er,   as   bearing   on,   21-40 

As   affecting   relief,   13-198;    19-985 
For,    against   partnership,   21-76 
Preliminary    examination,    on,    21-517 
Premature,'   14-976 

Collateral    attack    for,    15-424;    18- 

123 
Xew  trial,  as  ground  for,  18-78 
Presumptions,     as     to     allotment     of 

homestead,    11-324 
Principal    and    agent,    judgments    as 
to   one   as   concluding  the   other, 
23-82 
Principal     and     surety,     in     actions 
against,    21-585 
In  actions  by  surety,  21-595 
Prison,  against,  21-606 
Probate   courts,   of,   21-661 
Process,  where   defective,   21-708 
Error  as  to  date  of  appearance,  21- 

729 
Necessity   of,   23-507 
Sufficiency   of   summons  to   sustain 

judgment,    21-704 
To  support,  21-90 
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jUDaMENTS,   contd. 

IVoliiMlion,    in    proceedings   for   writ 

of,  21-S24 
Proof,    conformity    to,    21-84 
Quandn    aoeidcrint,   execution,    under, 

15-877 
Quo  ■warranto,  in,  22-89 
Kccoiver,    against,    22-417 
Conclusiveness,    22-418 
Eecord,   must   show,   14-746 
Eecordari,    to    review,    18-361 
Recoupment,   on,   23-805 

Aflirmative   judgment   on,   23-598 
Registration    of    title    under    Torrens 
Act,  24-S54 
Conclusiveness,  24-855,  856 
Vacating,   24-856 
Reinstatement,  effect  on  filing  appeal 

bond,  18-240 
Remand,  after,  19-333 

In   trial  court  after,  19-314 
Rendition,    14-971 

Default    judgments,    14-;897 
Judgment  as   evidence  of  its   ren- 
dition.   23-32,    76 
Justice's  judgment,  18-97 
Place   of,   18-101 
Time   of,   18-100 
Non    obstante   veredicto,   14-968 
Pleadings,   judgment   on,   14-955 
Time  to  render,  18-100 
Default  judgment,  14-897 
In   mandamus,   19-280 
Replevin,   in,    18-102;    22-942 
Rescission   and   cancellation,   in  suits 

for,   22-1030 
Res  judicata  effect,  23-7 

Probate  of  will,  26-308 
Respondeat   ouster,   14-770 
Restitution,   for,   19-356 
Revision    of,   see   supra,   Amendment. 
Revivor,  after,  23-182 

Upon    death    of    party   after   judg- 
ment, 23-153 
Revoking,   probate   of   will,   26-229 
Roll,  see  Judgment  Records. 
Sales    in   actions  for  purchase   price, 
23-264 
Rescission  of,  23.228 
Scire    facias,    in,    19-618 
Scope  of,  limited    to    averments    of 

complaint,  6-715;   6-833 
Seal  on,  15-26 

Justice's  judgment,  18-102 
Second   judgment,   effect   on   right   to 

enforce    first,    15-775 
Sequestration,  effect  upon  judgment, 
23-479 
In  actions  for  wrongful  sequestra- 
tion, 23.500 


JUDGMENTS,   contd. 

Set-off,    on,    2;i-S06 

Of    I'udgments,    16-560;    18-150;   23- 
602 
fretting    aside,    see    supra,    Opening, 

Vacating   and   Setting  Aside. 
Sheriffs    and    constables,    in    proceed- 
ings on   official  bond,  23-893,  917 
Signing,    15-26;    18-603 

Confessed    judgments,    14-812 
Justice's  judgment,  18-108 
Successor  in  office,  by,  16-641 
Special    assessments,    in    proceedings 

to    enforce,    23-978 
Specific  performance,  in  actions  for, 

23-1063 
State,  citizens  as  concluded  by  judg- 
ment  for   or  against,   23-88 
Stipulation,    on,    14-913 
Stipulations   for,    24-141 
Stockholder's    statutory    liability,    in 

action    on,   24-233 
Stockholder's  unpaid  subscription,  in 

suit  on,  24-215 
Striking   out,   demurrer   after,   12-654 
Subrogation,   in   proceedings   for,   24- 

285 
»Sufficiency  of,  15-30 
Summary,  see  Summary  Proceedings. 
Sunday,   entry   on,   18-101;    24-435 
Supplemental  pleading  to  set  up,  13- 

109 
Supplemental    pleading    of,    adjudica- 
tion   pendente    lite,    as    defense, 
24-529,   533 
Supplementary   proceedings,  order  in 

as  a  judgment,  24-567 
Tax  lien,   in   proceedings   to   enforce, 

24-678 
Term,    after    expiration    of     judge's 

term,   16-640 
Third  party  claims,  16-155 

Against    sureties   on   bond,    16-148 
Trial  by  sheriff's  jury,  16-160 
Transcript,    eft'ect    on    judgment,    18- 
128 
Must   show   judgment,   18-281 
Trespass,   in    action   of,   24-960 
Trespass  to  try  title,  in,  24-1003 
Tribal   courts,   of,  nature  of,   12-42 

Impeaching,  12-42 
Trover,  in   action   of,   25-60 
Trust,  in  action  to   enforce,  25-91 
Use  and  occupation,  in  action  of,  25- 

513 
Vacating,    see    supra,    Opening,    Va- 
cating   and    Setting    Aside. 
Vacation,    in,    injunction,    13-251 
Mandamus,   19-280 
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JUDGMENTS,   contd. 

Verdict,    conforming   tO,   11-432;    13- 
400,   403;    18-104 
In  excess  of,  21-210 
Void,  collateral  attack  on,  15-415 
Amount   not   specified,   14-904 
Confessed,   by   partner,   14-798 
Confessed    without    affidavit,    14- 

829 
Fraudulently    confessed,    14-804 
Death,  taken  after  death,  of  party, 
14-782 
In    suit    instituted    against    dead 
person,   14-785 
Equitable   relief  from,  15-281,  285, 

293;    18-116 
Execution   on,   15-722,   897 
Judge,  where  disqualified,  14-773 
Jurisdiction    wanting,   14-780 

Confessed  judgments,   14-793 
Jury,  where  wrongfully  denied,  16- 

'953 
Parties,  where  no,  14-782 
Partnership,   against,   21-85 
Pleadings,   none  to   support,   14-788 
Kes   judicata   operation,    of,   23-18, 

63 
Third   party   claims,  in,   16-150 
Vacating  and  setting  aside,  15-192, 

235;   18-113 
Where     rendered     after     suit     has 
abated,  23-154 
Voidable    or    erroneous,   res   judicata 

operation    of,    23-19 
Waiver    of    homestead,    endorsement 

of,   on,   11-438 
Wife's  separate  property,  11-832 
Wills,   on    contested   probate,   26-223 
Workmen's  compensation,  on  award, 

26-557 
Writ    of    entry,    upon,    to    foreclose 

mortgage,    19-905 
Writ   of  inquiry,   on,  review   of,   13- 

427 
Writ  of  review,  23-143 
Judgments  on,  23-144,  147 
JUDGMENTS  AND  DECREES,  EN- 
FORCEMENT OF— Consult  analy- 
sis of  this  article,  15-701.  See  Ap- 
peal Bonds;  Arrest  in  Civil 
Cases;  Assistance,  Writs  of;  At- 
taclunent;  Audita  Querela;  Bills 
To  Enforce  Decrees;  Contempt; 
Creditors'  Suits;  Fraudulent  Con- 
veyances; Garnishment;  Home- 
steads and  Exemptions;  Judicial 
Sales;  Justices  of  the  Peace;  Mnn- 
damiLs;  Ne  Exeat;  Process;  Res- 
cue; Returns;  Secfuestration ;  Sher- 
iffs,    Constables     and     Marshals; 


JUDGMENTS    AND    DECREES,    EN- 
FORCEMENT  OF,  coutd. 
Supersedeas  and  Stay  of  Proceed- 
ings;  Supplementary  Proceedings. 

Action,  by,   on  judgment,   16-359 
Debt   on   foreign   judgment,   23-510 
Default   in,   14-890 
Foreign   judgments,   14-768;    18-173 
Fraud,   as  defense,   15-324 
Insane    person,    judgm-ent    against, 

13-616 
Judgment    in,    effect    of,    16-558 
Justice's    judgments,    18-129,    146 

Time  to  sue  on,  18-147 
Partnership,  judgment   against,  21- 

71 
Probate    decisions,    21-664 
Revivor   of   actions   on   judgments, 

23-159 
Satisfaction,  after  entrv  of,  16-592 
Statute    of   limitations,'  18-1029 
Admiralty,  of  foreign,  1-406 

In  general,  1-549 
Affidavit   of   defense,   1-666 
Affidavits     of     illegality,     mandamus 

to  compel  acceptance  of,  19-210 
Alimony,   decree  for,  19-392,  393 
Annuities,    1-992 

Appeals,  from  orders  concerning  exe- 
cutions, 2-181 
'     Action    on    judgment    pending   ap- 
peal, 2-326 
Appellate    court    decision,    enforce- 
ment of,   11-89;    18-348;    19-354 
After   issuance    of   mandate,    19- 
346 
Waiver   of   right  by   enforcing,   2- 
212 
Arbitration,    award    enforced,    2-633, 
644 
Execution    of   judgments   on,   2-643 
Arrest,  by,   16-269;   21-664 
Assignment    for    creditors,    execution 
against   property   assigned,   3-51 
Relief  against  unlawful  lew,   3- 
73 
Assistance,  writ  of,  3-140 

How    executed,   3-154 
Assumpsit,    special    will    not    lie    on 

juilgment,  3-177 
Attachment,  see  Attachment. 

Execution  on  attached  property,  3- 

738 
In   actions   on   judgments,  3-343 
Intervention    by    judgment    credit- 
ors,  3-658 
Of  property  under  levy,  3-283 
Priority  over  execution,  3-635-637 
Probate   decisions,   to    enforce,   21- 
664 
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JUDGMENTS    AND    DECREES,     EN- 
FORCEMENT   OF,   ,•,,„/./. 
Attoruovs,  authoritv  allor  juilgmoiit, 

3-S58 
Attorney,    eniplovinoiit    of    new,    24- 

279' 
Bail,    .iiuljiniont,    forfeiting,    22-471 

In  action  on  bond,  22-484 
Bankruptcy    as    satisfaction,    22-G96 
Discharire   after  .iudgnient,   22-699 
Bills  of  review,  necessity  of  perform- 
ance^of  decree,  4-417 
Errors    not    reviewable,   4-440 
Bills   to  enforce  decrees,  4-460 

Defense,    death    of    party     before 
judgment,  14-784 
Boundaries,  as  to,  18-665 
Breach   of   promise,   4-557 
CollateraJ   attack,  proceedings  to   en- 
force judgment  as,  15-382,  385 
Commerce  court,  enforcement  of  com- 
mission's orders,  8-161 
Confession,  judgments  by,  14-837 

Against  partners,  or  firm,  21-84,  90 
Contempt   to   enforce   decree  for   ali- 
mony,   19-393 
Copyright    proceedings,   5-519 

Destruction   of   means   of  infringe- 
ment,  5-509 
Corporations,    executions    against,    5- 
670 

Foreign   corporations,  5-744 
Stockholder  to  extent  of  unpaid 
subscription,  24-200 
Order  directing  stockholders  to  pay 
assessment,    4-25 
Costs,  civil  cases,  5-973,  1022 
Criminal    cases,    5-768,    790 
Against   prosecutor,   5-786 
Against   state,   5-778 
Judgment  for  costs  in  mandamus, 
19-294 
Counties,    against,    20-119 
Creditors'    suits,    15-384 

Distribution  under  judgment,  6-248 
Execution,    a   prerequisite,    6-177 
Supplementary  proceedings,  as  sub- 
stitute,   6-185 
Decedent's  estates,  of  decree  for  ac- 
counting, 6-611 
Of  decree  of  distribution,  6-634 
Decrees,  6-786;   8-497 

Controlled  by  court,  6-795 
Execution    under    statutes,    6-787 
For   custody   and    support    of    chil- 
dren, 7-856 
Deposit  in  court,  of  proceeds  of  exe- 
cution sale,  7-150 
Detinue,    execution,    7-489 
Divorce,    of    alimony,    7-828-841 


JUDGMENTS    AND    DECREES,    EN- 
FORCEMENT   OF,   could. 
Oowor,    assignment,    7-890 
Ejectment,  writ  of  possession,  7-1050 
Eminent  domain,  8-327 
Equitable    relief    against,    see    infra. 

Injunction. 
Errors,   assignment    of,    on   awarding 

execution,    8-627 
Escape,   judgment   for,   21-601 
Execution,  by,  15-716.  And  see  Exe- 
cutions. 
Executors     and     administrators,      of 
judgments  against,   8-770 
De    son   tort,    not    against   land    of 

decedent,    8-781 
On  bonds,  8-792 
Federal    courts,    conformity  to  state 

law,  25-493 
Final  process,  by,  21-686 
Forcible    entry    and    detainer,    costs 
and  damages,   8-1128 
Writ  of  restitution,  8-1126 
Foreign    judgments,    actions    on,    14- 

768;    18-173 
Forthcoming   bonds,   10-4,   23 
Action   on   bond,   10-27 
Summary    execution,    10-26 
Fraudulent   conveyances,    10-198,   203 
Execution  in   disregard,  10-95 
Exhausting   legal    remedies,    10-122 
Necessity    for    execution    before 
action,   10-133,  215 
Garnishment,  issuance  and  return  of 
execution,  10-386 
Where  execution  may  be  taken  out, 
10-428 
General    treatment,    15-701 
Ground  rents,  for,  18-692 
Guardian  and  ward,  of  decree  on  ac- 
counting, 10-842 
Judgment   against   ward,  10-874 
Homesteads,  against,  11-343 

Injunction    to    restrain,    11-375 
Levy,   as   prerequisite,   11-352 
Sale  of  homestead,  11-371 
Wife   as   intervenor,   11-342 
Immigration    officers,   of   penalty   im- 
posed by,  11-927 
Injunction,    enforcement    of,    13-142, 
284 
Injunction  to  restrain  enforcement 
of     judgment,     11-89;      15-257, 
261,   342,   358;    16-450;   17-645; 
18-143;    21-220 
Alimony    decree,    19-392 
Amount,  as  affecting,   18-119 
Bond   on,   13-163 
Collateral    attack,    as,    15-385 
Direct  proceeding,  as  a,  15-378 
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JUDGMENTS    AND    DECREES,    EN- 
FORCEMENT  OF,    contd. 
Injunction,  contd. 
Injunction   to  restrain   enforcement 
of  judgment,  contd- 
Effect,  15-355 

Fraudulent  judgment,  18-115 
General   treatment,    13-59 
Judicial   sale,   against,   16-750 
Parties,  assignee  as  party,  13-32 

"Wlio  may   restrain,   13-18 
Partner  or  firm,  against,  21-98 
Payment   of  judgment,   as  condi- 
tion to  relief,  15-272 
Set-off,  to  allow,  16-570 
Void  judgment,  18-116 
In  rem  judgments,  21-679 
Insane    persons,    against,    13-615 
Intoxicating    liquors,    abatement    of 
nuisance,  14-464 
Penalties,  judgment   for,   14-472 
Joint  stock  company,  against,  14-733 
Judicial   sales,   decrees,   16-732,   827 
Jurisdiction,    includes    power    to    en- 
force, 17-640 
Of  actions  on  justice's  judgments, 
18-147 
Justices,  judgment,  of,  18-124,  129 
Leased   premises,   writ   of   possession 

for,   18-569 
Limitations  barring,  16-554 
Mandamus,    to    compel    enforcement 
of,  19-210 
To    enforce,    19-160,   240,    265;    20- 
112;   24-644 
Mandate,  enforcement  of,  19-349 
Mining  claims,  judgments  respecting, 

19-796 
Moratorium,  enforcement  during,  19- 

857 
Mortgages,    judgment    in    foreclosure 
proceedings,  19-1012 
Deficiency   judgment,    19-1066 
Municipal    corporations,   against,    20- 
111 
Compelling  levy  of  taxes,  24-644 
Ne  exeat,  20-291 

Partnership,  against  assets  of,  21-84, 
89 
Against   partner   not   served,   21-97 
Against    special    partners,   21-107 
Decree    for   accounting,   21-46 
Surviving  partner,  by  and  against, 
21-106 
Penalties,    violation    of    liquor   laws, 

14-472 
Principle  and  surety,  against,  21-587 
Probate    courts,   of,    21-664 
Quo  warranto,  in,  22-94 
Beceivers,  judgments  against,  22-418 


JUDGMENTS     AND    DECREES,    EN- 
FORCEMENT OF,  contd. 
Religious   societies,   against,   22-705 
Remand,  ofr.judgment  after,  19-345 
Removal    of    proceedings    to    federal 

court,  22-773 
Replevin,  in,  22-946 
Sequestration,  23-489.  See  Sequestra- 
tion. 
Specific     performance,     decrees     for, 

23-1076 
State,  against,  by  United  States  su- 
preme court,  25-348 
In  actions  by  and  against,  24-74 
Stay  of  proceedings,  see  Supersedeas 

and  Stay  of  Proceedings. 
Stipulations    as    to,    24-143 
Supplementary   proceedings,   see   Sup- 
plementary Proceedings. 
Enforcement    of    order    in,    24-567, 
572 
Third  party  claims,  determination  in 
supplementary     proceedings,     24- 
562 
Towns,    judgments    against,    24-867 
Trespassing    animals,    execution 

against,   24-983 
Tribal  courts,  decrees  of,  12-46 
Trust,  against  interest  of  beneficiary 

under,  25-98 
Vacating    judgment,     after    sheriff's 

sale,   15-216 
Writ  of  review,  of  judgment  on,  23- 
147 
JUDGMENTS    AND    DECREES,    RE- 
VIVAIj    of— Consult    analysis    of 
this  article,   16-502.     See  Revivor; 
Scire  Facias. 
Collateral    attack,     as,     on     original 

judgment,  15-389 
Death    of    partv,    on,    of  co-plaintiff, 
15-767 
Of  defendant,  15-767 
Statutory    proceeding,    15-765,    768 
Execution,    necessity    of    revival,    15- 
771 
On    revived  judgment,   15-725,    736 
753 
Execution  purchaser,  in  favor  of,  16- 

222 
Execution  sale,  as  affecting  operation 

of,   16-577 
Judge,    disqualifying  interest,   16-665 
Judicial    sales,   decree   for,   16-731 
Justice's  judgment,  18-129,  149 
Order   setting  aside  judgment,   effect 

of  vacating,  18-115 
Personal    actions,   in,   15-753 
Real  actions,  in,  15-753 
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JUDGMENTS  AND  DECEES,  RE-    JUDGMENTS,     SATISFACTION     OF, 


VIVAL  OF,  CO  lit  J. 
Scire   facias,    15-7C5.     Sco   Scire  Fa- 
cias. 
JUDGMENTS.    SATISFACTION    OF— 

(.'oii^ult  aiialvsis  of  this  article,  16- 
527. 
Admiralty,  1-550 

Appeal   bonds,    conditions   in,   18-251 
Appeal,  effect  on,  2-209 
As  waiver   of,   16-594 
AssiffniwPnt.  by,  16-559 
Attachment,  dissolvctl  by,  3-813 
Attorney's    lien,    18-831 
Bastardy  proceedings,  4-76 
Certiorari,   where  judgment   satisfied, 

18-365 
Choice   of  remedies,   only  one  satis- 
faction,  5-84 
Claim  bonds,   on,  16-138 
Costs,  in  criminal  cases,  5-770 
Enforcement   after,    equitable    relief, 

15-341 
Entry   of  satisfaction,   16-584 

Appeals  from   orders   as  to,   18-183 
Justice's  judgment,  18-151 
Proceedings  to  compel,  16-585 
Vacating  entry,  lG-589 
Equitable   relief'  from,  after,  15-283 
Execution,   by,    15-716;     16-571,    576. 
And  see  Executions. 
Directions    as    to     satisfaction     in 

writ,  15-806 
On  satisfied  judgment,  15-732;  16- 
201,   212 
Forcible    entry    and    detainer,    8-1129 
Garnishment,    through,    proof    of    on 

appeal,  18-316 
Guardian    ad    litem,    cannot    receive, 

10-736 
Judgment    extinguished,    Tvhen    paid, 

15-734 
Justice's   judgment,   18-150 
Libel,   by   joint   tortfeasors,   18-895 
Mandamus    to    compel,    19-210 
Merger,  by,  of  judgment  or  lien,  16- 

557 
Parol,        satisfaction      of     judgment 

shown  by,  18-130 
Partnership,    against    general     part- 
ners,  21-108 
Patents,   infringement,    21-212 
Payment,  by,  16-530 

As    bar    to    proceedinga    after    re- 
mand,  19-357 
Release,  by,   16-579 
Rent,  for,  prior  to  judicial  sale,  16 

722 
Replevin,  in,  22-946 


coiitd. 

Security    to    comply   with,    as    condi- 
tion for  relief  from,  15-245 

Set-off,  by,  16-5G0 

Setting   aside,    to   protect   attorney's 
lien,   18-831 

Several  judgments,  where,   16-593 

Stay  after  satisfaction,  24-461 

Tender,  by,  of  payment,  16-557 

Third   party   claims,   where  judgment 
satisfied,  16-150 

Towns,  of  judgment  in  favor  of,  24- 
867 

Transcript,    affidavit    that    judgment 
unsatisfied,   18-126 

Vacating,   after   satisfaction,    15-1 0.l 

Waiver,  by  payment  of  judgment,  15- 
184 
JUDICIAL  DISCRETION,  see  Judicial 

Officers.    See  also  Discretion. 
JUDICIAL  NOTICE— Consult   analysis 
of  this  article,  16-598.    See  7  Ency. 
of  Ev.  869 

Adjournments,  23-129 

Admiralty,    matter    in    pleadings,    1- 
449 

Affray,    highway   public   place,    1-727 

Appeal,  by  courts  of,  16-602 

Bankruptcy,  of  schedule  in,  16-599 

Bills  of  exception,  matters  of  judicial 
notice  as  part  of,  16-601 

Certainty  in  pleading,  as  aiding,  16- 
601 

Charging  matters  of,  criminal  plead- 
ing,  12-347 

Common    carrier,    that   railroad    com- 
pany is,  21-120 

Contempt,  in  presence  of  court,  5-388, 
408 
Of   court's   action,   5-408 

Corporations,   corporate   existence,  5* 
642 

Court,  rules,  of,  6-74 

Customs    and   usages,    of   general,   6- 
329 

Damages,   matters    affecting,    17-550 

Demurrer,  at  hearing  of,  6-985 

As  affecting  admissions  by,   16-600 

Dismissal,  matters  judicially  noticed, 
21-202 

Federal      question,      in     determining 
presence  of,  25-411 

Foreign  statutes,  of,  18-902 

Government    and    its    administration, 
of,  12-348 

Highways,  of  duty  to  repair,  11-213 
Of   nature   of,   12-348 

Indian  reservation,  of,  12-40 
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JUDICIAL  NOTICE,  contd. 

Injunction,  of,  15-758 

Parties,    necessity    of    bringing   in, 
13-11 
Insolvency,   of  stay  because   of,    13- 

683 
Instructions,  upon  matters  of,  13-857; 

16-601 
Intoxicating  liquors,  character  of,  li- 
444 
Liquor   laws,    14-350 
Local  option   territory,   14-418 
Judicial    oflSeers,    of    incumbency   of, 

19-148 
Jurors,  by,  17-548 
Libel    and    slander,    of     meaning     of 

words   used,   18-911 
Mandamus,  operation  of  writ,  19-148 
Master    and     servant,     scope    of    em- 
ployment,  21-136 
Municipal  incorporation,   20-101 
Officers  of  court,  as  to,  23-103 
Of    pardon,    20-838 
Ordinances,  of,  14-362 

Necessity   of   pleading   in    criminal 
complaint,   20-219 
Patents,  facts  as  to,  21-209 
Infringement,  21-202 
Of  prior  art,  21-203 
Pleading    facts    noticed,    4-120,    169; 

6-680 
Process,  of,  21-773 

Public    statutes,    of,    11-892;    12-348; 
16-599 
Foreign    statutes,    18-902 
Eecords,   of,   13-300 

Court's  knowledge  of  its  own  rec- 
ords, 23-129 

JUDICIAL  OFPICERS— Consult  analy- 
sis of  this  article,  16-603.  See 
Courts;  Justices  of  the  Peace; 
Mandamus;  Officers;  Receivers; 
References;  Trial. 
Absence  of  judge,  on  motion  for  new 

trial,  1.5-277 
Actions  against,  16-644 

Justices    of    the    peace,    18-387 
Appointment  of  judges,  setting  forth 
in  caption,  12-178 
Certiorari,  to  review,  18-366 
Arrest    in    civil    cases,    discharge    by 

judge,  2-971 
Assistance,    writ    of,   issuance   by,   3- 

1.53 
Auditor,  reference  to,  21  43 
Bonds,   approval   of,   13-168 

Bond    of,   actions  on,   18-392 
Certiorari,    to     review     appointment, 
18-366 


JUDICIAL  OFFICERS,  contd. 

Chambers,   acts   at,    16-608 

Amendments,    of   judgment,    15-111 
Attachment,   dissolution,   3-750 
Commitment   of  insane   person,   13- 

542 
Demurrer,  hearing  on,  13-112 
Hearing   in   contempt    proceedings, 

19-290 
Kearing  in  mandamus,  19-277 
Injunction,  13-178 

Proceedings  for  violating,  13-295 
Insolvency,  objections  of  creditors, 
13-674 
Receiver  in,  13-655 
Judgments,  amending,  15-111 

Rendition,  not   in   chambers,  14- 

900 
Vacating,  15-195 
Judicial  sales,  powers  as  to,  16-633 

789 
Justification  of  sureties,  18-402 
Mandamus  to  compel,  19-213 
Motions  at,  13-247 
Receiver,  in  insolvency,  13-655 
Stipulation  as  to,  16-611 
Warrant    of  seizure,   vacating,   18- 

648 
Who  is  judge  at  chambers,  16-606 

Clerk   as,  in   entering  judgment,   14^ 

814 
Conduct   during  trial,  24-1085 
Confession,  by,  waiver,  as,  of  defects 

in  process,  21-776 
Coordinate     judges,    jurisdiction    of, 

16-638 
Court    commissioners,    16-703 
Bail  by,  22-455 

Bond  of,  on  judicial  sale,  16-758 
Boundaries,    establishment    by,    18- 

653 
Judicial    sales,    as    purchasers,    16- 
770 
Bond   on,   16-758 
Term  of  office,  powers  after  expira- 
tion,  16-758 
Who  are,   16-608 

Court  on  its  own  motion,  see  infra. 

Motion. 
Death  of  judge,  effect  on  injunction, 

13-247 
De   facto,   authority    of,   16-702 
Conclusiveness  of  decisions,  23-12 
Defined,  16-607 
Injunction    by,  13-179 
.Tudgments   by,   14-773;    18-124 
Defamation    of,    how    alleged,    18-905 
Default,  whore  judge  disqualified,  14- 
883 
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JUDICIAL  OrnCERS,  contd. 
Pi.MiuaHfiPation,  Ki-Cilf) 
A:ts  of  disqualifuil  jmlgo,  16-G91 
Appeal,  effoi't  on,  lS-300 

Of  appellate  .iiulse,  18-305 
Bias,  as  disqualifying,  1C-C69 
Certiorari   to   review,   18-382 
Collateral  attack,  as  ground  for,  18- 

123 
Contempt  proceedings,  16-674 
Disbarment,  in,  1G-G58 
Equitable    relief   where,    15-295 
Former  counsel,   16-662,   669 
Guardianship    proceedings,    13-499 
Judgment,    14-773;    15-419 
Collateral  attack  of,  18-123 
Vacating,    15-159 
Jurv,    drawing    before    disqualified 

■judge,  17-81,  87 
Justices    of   peace,   disqualification 

of,  17-975 
Mandamus  to  compel  judge  to  pro- 
ceed, 19-201 
Objections    on    ground    of,    16-680 

time   to  make,   16-682 
Panieipation  in   previous  proceed- 
ings, 16-674 
Probate  proceedings,  16-667 
Eelationship,   1G-G58,   669 
Eeinoval   of,   16-676 
Eesident    and   taxpayer  where   the 
city  or  county  involved,  16-653 
Stockholder,  where  corporation  in- 
volved,  16-656 
Third  party  claims,  16-147 
Transfer  of  cause,  as  ground   for, 
16-677.         See      Transfer      of 
Causes. 
"Waiver    of    disqualification,   16-677 
Witness,  where,  16-674 
Enforcement  of  judgments,  power  of 

courts,  15-726 
Execution,  mandamus  to  compel,  15- 
787 
Right  to  have  issued,  15-747 
Salary  of  judge,  on,   15-842 

Illness  of,  discharge  of  jury  on,  17- 
618 

Impeachment,  of  justice  of  the  peace, 
18-394 

Judgment,  consent  judgment,  wheth- 
er act  of  court,  14-913 
Confessed   judgments   by,    14-797 
Power    over    their    judgments,    18- 
808 
Judicial  functions,  exercise  of,  13-179 
Execution,  award  of,  a  judicial  act, 

15-721 
Jury,   discharge    of,    17-611 


JUDICIAL  OFFICERS,   coiiid. 

Judicial  sales,  as  purchasers  at,  16- 

770;  18-834 
Jury,    judicial    officers  as  jnrors,  17- 
29i5 
Communications  between  court  and, 

17-481 
Custody  of,  17-445 
Delegation  of  powers  as  to,  17-463 
Discharging,   a  judicial   act,   17-81, 

87 
Drawing,  before  disqualified  judge, 

17-81,  87 
Examination   by   court,   17-156 
Place,  of  drawing  panel,  16-970 

Excusing  jurors,  16-1017 
Selection  by,  16-956 
Leave  of  court,  to  issue,  execution, 

15-777,  785 
Mandamus,    to    compel    exercise    of 
jurisdiction,     17-641.       And     Bee 
IMandamus. 
Against,  19-40,  181;  21-665 
Costs    in,    19-292,    293 
Particular  officers,  19-198 
To  compel  vacation  of  orders,  21- 
775 
Parties  to   19-253,  255 
Master  in  chancery,  21-43 

Injunction,  powers,  as  to,  12-1009 
Judicial    sales,    powers    as    to,    16- 

753,    756 
Powers  expire  with  term,  16-758 
Ministerial,    and,    distinguished,    16- 

606 
Motions,  at  chambers,  13-247 

Absence  of  judge,  hearing  el  mo- 
tion in,  13-247 
Court  acting  on  its  own  motion,  25- 
132 
Amendment     of     execution,     15- 

827 
Instructions,    after   jury    retired, 

13-969 
Jury,    right    to    call,    16-919,   923 
Discharge   of   juror,   17-30,  38 
Discharge   of   panel,   17-63 
Special  venire,  16-981 
Standing    jurors    aside,    17-28 
Laches,    relief    against,    18-435^ 
Name  of  judge,  need  not  appear  in 

caption,   12-177 
Non-appearance,   of  judge,   effect   on, 

jurisdiction,   17-705 
Number    of   judges,     restraining    en- 
forcement  of   state    statute,   13- 
156 
Parties,  as,  to  suits  to  restrain  pro- 
ceedings, 13-31 
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JUDICIAL  OFFICERS,   contd. 

Physical   disability,  as  disqualifying, 

16-674 
Preliminary   examination   before,   21- 
504 
Before   United    States   commission- 
ers, 21-526 
Privilege,  from  arrest,  21-623 
Process,  power  of  judge  to  issue,  21- 
697 
Power  to  frame,  21-702 
Privilege   from    service   of,   21-626 
Prohibition,    against,    21-800 

Parties    respondent,    21-818 
Pro   tempore   judge,   16-607,   634,   690 
Defined,  16-607 
Return  to  his  own  court,  authority 

on,  16-637 
When   authorized,  16-634 
Eight  to  office,  a  property  right,  16- 

651 
Salary  of,  execution  on,  15-842 
Special  judge,  defined,  16-607 

Effect  on  powers  of  regular  judge, 

16-697 
Injunction  by,  12-1011 
Mandamus    to    compel    calling     of, 

19-202 
Powers  of,  16-696 
Stipulation,    empowering   acts   in   va- 
cation or  at  chambers,  16-611 
Subpoena,   issuance    by,    25-276,    277 
Successor,  powers  of,  16-641,  642 

As  to  statement  of  case,  24-35,  36 
Sunday  and  holidays,  proceedings  on, 

24-430 
Term,  powers  after  expiration  of,  16- 

640;    17-979 
Transcript,  certification  by  successor 

to  judge,  18-276 
United   States   commissioners,    16-706 

Bail  by,  22-455 
Vacation,    powers    of    judge     in,    see 
Terms  of  Court. 
JUDICIAL  REMEDIES,  see  Remedy. 

JUDICIAL  SALES — Consult  nnalvRis 
of  this  artiolp,  16-710.  Sco  Ad- 
miralty; Creditors'  Suits;  Dece- 
dents' Estates;  Infants;  Judgments 
and  Decrees,  Enforcement  of; 
Mortgages;  Partition;  Returns;  Se- 
questration; and  other  spcfific 
titles. 

Admiralty,   1-551;    19-366 

Appeals  from   orders,  2-182 

Appearanfp  by  Unauthorized  attor- 
ney, 2-560 

Appraisement  on,  16-728,  733 

Assistance,  writs  of,  to  purchase,  3 
144 


JUDICIAL    SALES,    contd. 

Attachment,  3-575 

Judgment  to  direct  when,  3-731 
Of  unliquidated  claims,  3-745 
Attorney's  directions,  how  far  oblig- 
atory, 16-761 
Auctions,  distinguished,  16-719 

Sale  by  auctioneer,  16-756 
Authority  to  make,  16-755 
Bidding  at,  16-767,   775 
Bond  on,  16-725 

Of  guardian,  12-825 
Chambers,  power  of  judge  at,  16-633, 

789 
Cloud  on  title,  title  at  void  sale  as, 

21-998 
Collateral  attack  on,  15-384,  390,  409, 
422,  424;  16-737,  748,  833 
Because   of   officer    conducting,   16- 

757 
Infant's  property,  sale  of,  12-855 
Return  of  officer,  on  ground  of,  16- 

786 
Where  sale  en  masse,  16-765 
Collusion  in,  vacating  for,  16-814 
Conclusiveness,  12-847,  and  see  supra, 

Collateral  attack. 
Confirmation,  essential  to,  16-716,  729 
As    cure    of    irregularities,    16-762, 

779 
By  disqualified  judge,  16-694 
Decree,   where    departed    from,    16- 

766 
General  treatment,  16-786 
Infant's  property,  12-835 
Notice,  where  wanting,  16-748 
Order,  of,  16-795 
Presumptions  from,  16-724 
Return,  necessity   for,   16-782 
Sfcuritv   bv   purchaser,    16-775 
Title,  effect  on,  12-839;   16-799 
Consideration,    effect    of    inadequacy 

of,  16-804,  812 
Creditors'  suits,  decree  for.  6-242-248 
Decedents'    estatos,    of,    6-543.        See 
Decedents'   Estates. 
Collntoral   attack    on,   15-403 
Equitable  relief  from.  15-286 
Irregularities  in.  as  ground  for  va- 
cating, 16-814 
Decroes  for,  16-723 
Disposition    of    proceeds,   sale    of    in- 
fant's property,   12-843 
Dower,  in  assignment,  7-886 
Enforcing,   16-827 
Eonitable  estate   of,   12-810 
Equitable  relief  from,   1-5-286;    16-803 
Execution,  on   interest  of  debtor  and 

purchaser.   15-883 
Execution  sales,  distinguished,  16-718 
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JUDICIAL    8ALES,    contd. 

Exomi'tiou,   assoition    of,    before,   11- 

4SS 
Fraud  in,  12-S48 

As  ground  for  vacating,  16-808,  810, 

812 
Kcturn   of  purchase  money,   21-G48 
Fraudulent    convevances,   by   judicial 
sale,    10-95;    15-881 
Attack  on  by  purchaser,  10-113 
Guardian   as  purchaser  at,  12-832 
Where    sale    is    without    authority, 
'  12-850 
Homesteads,   application    for,    as   af- 
fecting sale,  11-320 
Enjoining,   11-410 
Exhausting  other  property,  11-335 
Necessity  of  appraisal,  11-348 
Setting  aside,  11-414 
Illustrations  of,   16-716 
Indian    lands,    of,    12-49 
Infants'  property,  conduct  of,  12-828 
Confirmation  of,  12-835 
Enjoining,  12-792 
Jurisdiction  of  equity  to  order,  12- 

807 
Notice  of,  12-827 
Purchaser,  who  may  be,  12-832 
Setting   aside,   12-848 
Time  and  place  of,  12-823 
Who   may   attack,   12-851 
Who  may  petition  for,  12-815 
Injunction'   against,    11-381;     12-792; 

16-750 
Insane  persons,  13-569,  572 
Irregularities,  setting  aside  sale,  for, 

16-812 
Judge,   disqualifying   interest,    16-665 
Judgment,  vacating  after  sale,  15-216 
Jurisdiction  as  to,  16-724 
Equity  jurisdiction,  12-807 
Of  parties  and  subject  matter,  12- 

847 
Of  probate  courts.  21-647 
Liens,  to  satisfy,  18-1003,  1010 

Innkeeper's   lien,   13-411 
Liquor    nuisance,    of    property    used, 

14-464 
Mandamus  to  review,  19-217 
Maratime  liens,  to  enforce,  19-366 
Marshal,   by,    16-756 
Master,  by,  16-756 
Mistake   in,   as   ground   for  vacating, 

16-809,  810,  813 
Mortgage    foreclosure,    on,    19-1019 

Exemption   claim   on,  11-464 
Next  friend,  as  purchaser  at,  12-833 
Notice  of.  16-727,   738 
Infant's  property,  12-827 
Jilanner  of  giving,  16-742 


JUDICIAL    SALES,    coutd. 
Notice  of,  coutd. 

Vacating  lor  iiisullicient,  16-812 
Oflicer,  bv  what,  16-725,  755 
Orders    for,    16-723 

As  judgments,  14-764 
Parties,  jurisdiction  of,  necessary,  12- 
847 
To  proceedings  to  vacate,  16-817 
Partition,  in  suit  for,  20-1061 
Partnership   propertv,  on   accounting, 

21-46 
Place  of,  16-728,  751 
Possession,    of    purchaser,     provision 

for  in  order,  lG-729 
Postponement  of,   16-753 
Private    sales,   distinguished,    16-719 
Probate  courts,  in,  to  pay  debts,  21- 

651 
Proceedings,  conduct  of,  16-760 

Eesale,  16-826 
Proceeds,  collecting,  16-830 
Disposition  of,  16-729 
Homestead,  sale  of,  11-345 
Property,  describing  in  order  or  de- 
cree,  16-725 
Public  charities,  of  land,  21-868 
Public  or  private,  16-761 
Purchaser,  who  may  be,  16-768 

Intervention  by,  14-323 
Quieting   title,    at    instance     of    pur- 
chaser,  21-1008 
Eeceivers,  sales  by,  22-381 
Redemption   from,   16-727,   831 
Remainders,  of,  18-635 
Renting   property   involved,    16-827 
Report,   of  officer,   16-781 
Resale,   16-823 
Res    judicata,    purchasers    concluded, 

23-80 
Return,  of  officer,  16-781 
Reversions,  of,  18-635 
Revivor,  upon  death  of  party,  23-153 
Of   bill    to    redeem    from   tax   sale, 
23-160 
Security,    for    purchase    price,    16-774 
Setting  aside,  jurisdiction  of  federal 

court,  25-287 
Special    assessments,    to    enforce,    23- 

979 
Stay  of,  11-331;  16-750 
Tax  lien,  sales  under,  24-679^ 
Tax  sale,  proceedings  involving  deed 
and  title,  24-704 
Mandamus  in    respect   to,  19-252 
Process  in,  designating  persona  in, 

21-715 
Process,  on  defective,  21-735 
Vacating  decree,  15-238 


2H 


INDEX 


JUDICIAL   SALES,    contd. 
Terms   of,    16-765 

Specifying   in    the   order,    16-729 
Time  for,  16-728,   750 
Trust  property,  of,  16-631;  25-106 
Vacating  and  setting  aside,  16-801 
Advertisement,    where     made     con- 
trary, to,  16-760 
Appraisement,  for   want  of,  16-734 
Bids,  to  allow  advanced,  16-780 
Grounds,   16-804 
Homesteads,   sale  of,   11-338 
Infant,  sale  by,  12-845 
Notice,    for   insutficient,    16-748 
Purchaser,   not   authorized,   16-769 
Security  for  purchase  money  where, 

not  given,  16-775 
To  obtain  restitution,  19-359 
Vendors'     lien     foreclosure,     25-743, 

751 
Void,  no  notice,   16-748 

Bidding    fraudulent,    16-776 

Bond  of  oflficer,  where  wanting,  IG- 

759 
Place,  made  in  wrong,  16-752 
Purchaser,    not    authorized,    16-769, 
773 
Wife's   separate  property,   of,  11-832 
Witnesses,  privilege  of,  21-634 
JURAT,  certainty  in,  12-291 
AfTulavit,  to,  for  appeal,  18-209 
Injunction,  to  answer  in,  13-229 
JURIES   AND   JURORS— Consult    an- 
alysis  of   this   article,   16-836.     See 
Coroner's  Inquest;  Grand  Jury;  In- 
quiry,  Writ   of;    Instructions;     Is- 
sues in  Pleading  and  Practice;  New 
Trial;   Objections  and  Exceptions; 
Province  of  Judge  and  Jury;  Spe- 
cial    Interrogatories       to     Juries; 
Trial;    Venire   de   Novo;    Verdict; 
View. 
Accounting,  in,  between  partners,  21- 

42 
Accounts,   right   to   jury   trial,   1-230, 
239 
Stated  trial  bj',  1-259 
Actions  to  review,  in,  15-369 
Admiralty,  jury   trial,   when,   1-538 
Alien,  not  entitled  to,  in  deportation 
proceedings,  11-906 
Not  qualified  to  serve,  16-847 
Amount,  as  afTecfing  right  to,  16-876 
Appeals,    conduct,    obicctions    below, 
2-260 
Demnnd    for    jiirv,    ns   affected   by, 

18-174 
Errors   in   obtaining,    must   appear, 
2-349 
Harmless   error,   2-460 


JURIES  AND  JURORS,  contd. 
Appeals,   contd. 

Jury  fees,  necessity  of  paying,  18- 

297 
On    appeal,   from    inferior     courts, 

16-859 
Presumption,  against  error,  2-421 
Record   must   show   duly   sworn,   2- 
348 
Against  misconduct,  2-42G 
Arbitration,   waiver   of   jury   not,   2- 
594 
Submission  of  issues  to,  at  common 
law,  2-663 
Arguments  before,  see  Arguments. 

Excusing   during  argument,   16-950 
Arraignment    before     empaneling,    2- 

868 
Arrest    of   judgment,    not    for    irreg- 
ularities   or    disqualifications,    2- 
1024 
Insufficient   number,   2-1025 
Not  for  misconduct  of,  2-1026 
Not  for  separation,  2-1026 
Void  venire,  2-1025 
Assault   and   battery,    trial    by,   3-37, 

38 
Attachment,   trial   of   claim    of   third 

person,  3-663 
Attendance   of  jurors,   how   procured, 

16-984 
Attorney's  fees,  reasonableness,  jury 

trial,  22-275 
Attorney's     lien,     in     summary     pro- 
ceedings to  enforce,  18-836 
Bail  bond,   jury   trial  in  proceedings 

on,  22-483 
Bankruptcy     proceedings,   jury    trial, 

3-1001 
Bastardy  proceedings,  trial,  4-73 
Boundaries,  in   proceedings  to   estab- 
lish, 18-654,  660,  670 
Certiorari,    to   review    rulings   as   to, 

18-365 
Challenges,    17-46 

At  common  law,  17-50 

By  default  defendant,  14-893 

Constitutionality  of  regulations,  a3 

to,   16-869 
Different  challenges,  defined,   17-48 
Excusing   jurors   subject   to,    17-33, 

36 
.Turors  standing  aside,  17-29 
Nature  of  right,  17-46 
Number  of  challenges,  18-602 
Rcchallonging,  where  jurors  substi- 
tuted.  17-611 
R(«view  of  rulings  on,  23-121 
Rules  of  court  as  to,  16-950 
Service  in  previous  trial,  1-151 
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JURIES  AND  JURORS,  cotttd. 

Chixu^^o  of  vomu\  attempt  to  einpauol 
before,  4-9S-t 
Prejudioo  in  county,  5.12 
Coercion  of,  by  court,  17-(i02 
Commerce    commission,    suits    on    or- 
ders of,  14-276 
Consolidation    of    actions,    effect    on 

challenge,  5-275 
Constitutional   provisions,   as   to,    12- 

7G;   16-S49,  853 
Contempt,  trial  bv,  5-403;  13-304;  14- 

46o 
Contribution,  trial  by  jury,  5-503 
Coroner's  inquest,   5-527 
Coroner,    power    to    summon    and    re- 
turn jurors,  23-837 
Corporations,   right   of  jury   trial,   5- 
664 
Related   to   stockholders,  5-686 
Costs,  jury  no  power  as  to,  5-9j.J 
Jurors'  fees,  5-938;   16-870;  18-230, 
602 
Court   on   own   motion,   excusing  jur- 
ors, 17-30,  38,  48 
Discharge    of    panel,    17-63 
Court  rules,   time   of   demand,   6-61 
Courts  martial,   no   right   to   jury,   6- 

116 
Crimes,  what  are,  within  meaning  of 

federal   constitution,   16-855 
Criminal    proceedings,    in,    16-909 
Cruelty  to  animals,  jury  trial  in  ac- 
tion for  penalty,  6-321 
Custody  of,  18-70 
Damages,  in  injunction,  13-324 
Default,    to    assess    damages     on,     14 
889,  893 
No   constitutional   right,   6-822 
Denial   of  jury  trial,  as  affecting  is- 
sues to  jury,  14-530 
Deportation  of  Chinamen,  on,  11-909, 

911 
Depositions,  use  on  issue  to  jury,  7- 

399 
Disagreement,  of  jury  in   equity,   14- 

528 
Discharge,  18-73 

Challenge,   on   allowance  of,   17-182 
Court  on   its  own   motion,   17-63 
Demand  for  jury  after,  16-923 
Discretion  of  court  as  to,  17-601 
Disqualification  "of   juror,    17-145 
Peremptories,   as   affecting,   17-246 
Waiver,  by  objections  to,  71-527 
Dismissal    and    nonsuit,    nonsuit    be- 
fore  submission   to,   7-660 
Disorderly  conduct,   trial   by,   7-695 
Divorce  proceedings,  in,  7-789;  19-384 


JURIES  AND  JURORS,  contd. 

Draw  iiig,    1  7  H  1 
Statutes   must   be   followed,   18-602 

Due  process  of  law,  state  may  abol- 
ish, 7-921 

Educational  test,  constitutionality  of, 
16-868 

Elections,   contests,  jury  trial,   8-59 
Elisors,  power  of  elisors  to  summon, 
23-839 

Embezzlement,  number  of  jury,  8-243 
Eminent  domain,  right  to  jury  tria,l, 
8-299 
Trial   by   jury,   8-317 
English  language,  must  speak,  16-950 
Equitable    defense,    where,    to    legal 

action,   16-885 
Equitable  relief,  for  irregularities  as 
to  jury,  15-301 
For  want  of  jury,  15-300 
Equity,  in,  8-496;  13-711;  14-526;  21- 

421,  818 
Errors,    assignment    of    irregularities 

as  to,  8-573 
Examination    of   jurors,    preservatioo 

by   stenographer,   24-108 
Excusing  jurors,  16-1016 
Grounds,  17-30 
Review   of   ruling,   23-138 
Time  to   excuse,   17-37 
Upon   examination   by   court,   17-41 
While    reprimanding     counsel,     24- 
1087 
Executors  and  administrators,  action 

on  bonds,  8-791 
Federal   courts,  governed   by  federal 
law,   25-490,  491 
Jurisdiction        determination        by 
jury,   25-344 
Federal    statutes,    in    cases    in    state 

courts  under,  16-854 
Fees,  5-938;    16-923;    18-602 

Costs,  as,  5-938;  16-870;  18-230,  602 
Deposit  of,  as  condition  precedent, 

16-949 
Entry   of    judgment,     payment     of 

fees  as  condition,   18-96 
Withdrawal,  of,   16-921 
Fences,  recovery  of  penalty  for  fail- 
ure to  build,  18-673 
Findings  and   conclusions,  not  neces- 
sary where  jury  trial,  8-999 
Forcible  entry  and  detainer,  trial  by, 

8-1122 
Foreman,    appointment    on    impanel- 
ing,   17-21 
Fraudulent  conveyances,  trial,  10-190 
Guardian  and  ward,  13-509 
Accounting,    10-839 

On  appeal  from,  10-850 
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JXJBIES  AND  JTJEOES,  contd. 

Health,  no  trial  by  in  summary  pro- 
ceedings, 10-985 
Homesteads,    to    ascertain    value    of, 

11-369 
Homicide,  11-688 

Impaneling,   meaning   of  term,    17-20 
Absence  of  jurors,  effect,  17-25 
Insanity  proceedings,  17-25 
Members   of  panel  engaged  in  an- 
other case,  17-26 
Number   of  jurors   present   during, 
17-24 
Impartiality,  necessity   of,   16-950 
Incompetents,   examination   of,   12-16 
Infants,  prosecutions  against,  12-873, 

880 
Injunction,  trial  by  jury,  13-143,  175 
Inquest,    scope    of,    writ    of    inquiry, 
13-425 
Of   office,   distinguished   from   jury 
trial,  16-845 
Insane  persons,  insanity  proceedings, 
13-459,  461,  533,  562,  624,  632 
Actions  by  and  against,  13-611 
Claims   against   estate   of,   13-567 
Commitment,  13-541,  544,  549 
Insolvency  proceedings,   13-653,   673 
Instructions,    to,    generally,    13-698 
Eefused    instructions,    reading    to, 
13-735 
Internal   revenue,   forfeiture,   14-151 
Interpleader  in,  14-216 
Interpreter,  juror  as,  16-950 
Interrogatories,  to  present  issues,  14- 

534 
Intervention,  on,  14-335 
Intoxicating   liquors,    actions   for  in- 
jury from,   14-485 
Abatement  of  nuisance,  14-463 
Forfeiture  proceedings,   14-509 
Liquor   laws,   prosecutions   for  vio- 
lating,   14-442 
Use    of   by   jury,   see   Intoxicating 
liiquors. 
Irregularities,    insanity    inquest,    13- 
472 
Drawing   panel,  16-976 
Jury   box,  as  to,   17-82 
Jury  lists,  as  to,  17-81 
Selection  of  jury,  in,  17-301 
Summoning,  18-598 
Issues,    only    to    try   issues    of    fact, 
16-852 
As  judges  of  law  and  fact,  13-712 
Judgments,  in  jury  cases  in  justice's 
court,  18-99 
On  application  to   vacate,   15-230 
Where  jury  wrongfully  denied,  16- 
953 


JTTBIES  AND  JTJEOBS,  contd. 
Jury  box,  16-966 

Irregularities  as  to,  17-82 
Jury   lists,  trial  jury  selected  from, 

17-24 
Jury  room,  deliberations  in,  17-535 

Tests   and   experiments   in,  17-531 
Jury  wheel,   16-966 
Justice's  court,  in,  18-66 

Appeal  after  trial  by,  18-188 
Justice's  docket,  facts  as  to  jury, 
18-161 
Landlord    and    tenant,    dispossessory 
proceedings,  18-567,  596,  601 
Lien,   enforcement   of,   18-557 
Legal  defense,  where,  to  suit  in  equi- 
ty,  16-884 
Lists  of  jurors,  16-953 
By  whom  made,  16-953 
Drawing  panel  from,   16-968 
Form    and    contents,    16-1009 
Irregularities  in,   17-81 
Serving    on    defendants,    16-1006 
Time  for  making,  16-960 
Loan  association,  actions  by,  18-1100 
Mandamus,  19-278 

To  review  rulings  as  to,  19-189 
Marriage,    in    proceedings    to    annul, 

19-386 
Mechanic's   liens,   in   proceedings   to 

enforce,  19-616  "■ 

Mining  claims, 'in  proceedings  to  as- 
sert, 19-793 
In    ejectment    for,    19-800 
Misconduct,    as    to    ground    for    new 
trial,  20-459 
Of  jurors,  18-72 
Mistrial,   24-1093 
Motion,  to  try  issues  on,  12-635 

To   quash   jury,   12-635 
New  indictment  on  disagreement  of, 

12-150 
New    trial    for    irregularities    as    to, 

20-446,   459 
Number   of  jurymen,   16-847 
Criminal  cases,  16-946 
Discharge    of   surplus,   17-615 
Legislation  as  to,  16-864 
Stipulations  as  to,  16-940 
Panel,   16-968 
Drawing,  16-968 

Eemedies    for    irregularities    in, 
16-976 
Number   of   jurors,   16-866 
Quashing,    17-365 
Patents,  infringement  suits,  21-209 
Penalties,  actions  for,  14-472 
Police    juries,    authority    over    high- 
ways, 11-58 


237 


INDEI 


JUKIES  AND  JXTRORS,  cotitd. 

I'oliiiial    toat,    uiu'uiistitulional,    10- 

Polling   .iury,   25-1030 
Privilogo,    from    arrest,    21-623 
Probate   courts,  in,  21-()60 
Probate    proceedings,    on    review    of, 

21-671 
Process,  on  hearing  of  objection  to, 
21-773 
Privilege  from  service  of,  12-626 
Provinoc    of   jury,   sec     Province    of 

Ju4ge  and  Jury. 
Qualifications,  legislature  may  fix,  16- 
867 
Property    qualifications,    16-868 
Quo  warranto,  jury  in,   19-852;   22-85 
Race,  of  defendant's  own,   16-847 
Eegistration    of    title    under    Torrens 

Act,  jury  trial,  24-853 
Regulations    affecting    the   right,    16- 

862 
Religion,  of  defendant's  own,  16-847 
Remand,  trial  after,  19-343 
Removal  of  cause,  effect  of  previous 

waiver  of  jury,  22-863 
Replevin,   jury   trial,   22-934 
Rescission   suit,  jury  trial,   22-1022 
Retirement,     additional     instructions 

after,  13-966 
Return    of   process,   jury   on   hearing 
of   application   to   amend,   23-107 
Roads,     review     of     proceedings     to 

establish,   21-612 
Rules  of  court  as  to,  14-531;  16-948 
Selection,    19-953 

By  what  officers  or  official  bodies, 

16-955 
Exempt   persons,   omitting,  17-275 
Irregularities    in,     as    ground    for 
challenge,   17-301 
Discharge   for    irregularities    in, 
17-615 
I/egislature  may  regulate  mode,  16- 

865 
Number    selected,    16-963 
Of  special   or   struck  jurors,  17-423 
Place,   from  what,   16-849,   950 
Review   of    errors,    17-261 
Separation  of,   17-457 

Outsiders  in   jury  room   equivalent 
to,   17-505 
Sheriffs  and  constables,  duties  of,  see 
Sheriffs,     Constables     and.    Mar- 
shals. 
Proceedings    on    official    bond,    23- 

892 
Sheriff's     jury,     on      third     party 
claims,    16-158 
Oa  writ  of  inquiry,  13-423 


JURIES  AND  JURORS,  contd. 

Spt'cial    interrogatories    to   juries,   23- 

;tso 

Special   venire,   16-978 
Ocinand    for,    10-919 
Drawing,    16-982 
Number    drawn    on,    16-983 
Standing   jurors    aside,    17-27 
Specific  performance  suits,  in,  23-1062 
Summary   proceedings,   in,   24-426 

Necessity  of,  16-855 
Summoning,   waiver   of   irregularities 

by    appearance,    18-598 
Swearing,  17-426 

Challenges  made  before,  17-138,  220 
Discharge  for  refusal  to  take  oath, 

17-38 
Excusing    juror   before    and   after, 

17-39,  40 
Impaneling   before,    17-20 
Insanity    proceedings,    13-462 
Reswearing    where    jurors     substi- 
tuted, 17-611 
Third   party   claims,   16-147 
Upon   examination   by  court,   17-42 
Taxes,  in   action   to   collect,  24-686 
Taxpayers,   jurors   must   be,    16-868 
Territories,  in,  application  of  federal 

constitution,   16-853 
Testimony    of    jurors    as   to    grounds 

of  verdict,  23-53 
Third   party   claims,   16-143,   146;    18- 

139 
Trial    without    jury,     procedure     on, 
civil,   24-1075 
iCriminal,    24-1077 
Triers,  to  try  challenges,  17-151 

Review  of  decisions  of,  17-185 
Trust,   jury   trial   in   suit  to   enforce, 

25-90 
Vendor's  lien,  foreclosure,  jurj'-  trial, 

25-741 
Venire,   nature   of   process,   16-984 
Failure  to  serve,  as  waiver,  16-928 
Form   of  writ,   16-992 
Issuance    and    service    of,    16-986 
Objections   to,   how   made,    17-60 
Motion   to    quash,    12-616 
Verdict,  by  what  number,  16-864,  953. 
And  see  Verdict. 
Polling   jury   on,   11-692 
View  by,  see  View. 

Conduct  on,  25-1107 
Voir   dire,   re-examination   on,   where 

some    jurors    discharged,    17-609 
Waiver,  'of  jury,   12-874;    14-893;    18- 
313 
By  implication,  16-930  / 

Injunction,  in,   13-324 
M!atter8  constituting,  16-926 
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JURIES  AND  JtmORS,  contd. 

Waiver,  contd. 

On    appeal,    from    justice's    court, 

18-336 
Power    of   court    to   call   jury   not- 

wit  list  an  ding,    24-1075 
Stipulations   as   to,   16-928 

Wills,  jury  trial  of  contested  probate, 
26-217 

Workmen's    compensation,    no    jury, 
26-550 

Witness,   juror   as,    16-950 

Writ  of  inquiry,  damages  assessed 
by,  13-421 
JTJRISDICTION— Consult  analysis  of 
this  article,  17-629.  See  Admiral- 
ty; Appearances;  Arraignment  and 
Plea;  Certiorari;  Default;  Due 
Process  of  Law;  Equity  Jurisdic- 
tion and  Procedure;  Garnishment; 
Habeas  Corpus;  Justices  of  the 
Peace;  Maritime  Liens;  Privilege; 
Probate  Courts;  Process;  Prohibi- 
tion; Service  of  Process  and  Pa- 
pers; Transfer  of  Causes;  United 
States  Courts;  Venue;  War;  and 
other  specific  titles. 

Abandonment    of    child,    prosecution 
for,  20-846 

Abatement,   plea  of,  prayer,  1-44 
Time  for,  1-52 
Transitory    action,   1-52 

Abortion,     jurisdiction      where     pre- 
scription   given,    1-95 
Drugs   sent   to    another    state,   1-96 

Accessories,  in   place  where  he  acts, 
1-133,  135 
Statutory   provisions,    1-134,    136 

Accounting,  of,   21-649 

Between    partners,    21-17,    19 

Accounts,   jurisdictional    amount,     1- 
239 
Concurrent   of,   1-278 
In  equity,  1-265 

Actions  to  review,  of,  15-363 

Adjudication    of,    15-460 

Admiralty,   1-350 
Appellate,  1-554;   21-677 

Not    by    amendment,    1-478 
Exceptions   for   want    of,    1-470 
Facts  of   averred,    1-453 
In   tort  cases,  23-931 
Maritime  contracts,  14-12 
Partnership    accounting,    21-23 
Posscsflion   of   rrs   essential,   1-418 
Process    wifliin,    1-497 
Set-ofTs,   23-614 
Treaties,    limiting,    1-382 

Adoption    proceedings,    20-859 

Adulteration,   1-582 


JURISDICTION,   conU. 

AflSdavits,  on  filing  transcript,  juris- 
dictional,  18-127 
On  execution,  15-783 
Affray,  facts  in,   1-726 
Agreed   case,    1-738 
Aliens,  1-791,  801 

Actions   against,   1-796,  801 
Between,  1-789,  801 
By,   1-789,   801 
Consul,  foreign,   1-802 
Crimes   of,   1-807,   808 
Mandamus   to   compel,   1-799 
Prostitutes,    to    deport,    11-929 
Eaised  to  demurrer,  1-802 

Alleging,    see    infra.      Jurisdictional 

facts. 
Amendment,   of   plea   to,   1-850 
Defeating   jurisdiction,    13-103 
Jurisdictional  facts  supplied  by,  1- 
905;    4-194;    22-927 
Amount,    as   to,    18-322 
On  appeal,  18-322 
Amercement,   of   proceedings  against 

officers  for,  23-849 
Amount   in   controversey,   11-142;   17- 
831;    18-119,   648 
Appeal,  see  infra.  Appeals. 
As  affecting  mandamus  to   enforce 

mandate,    19-352 
Common    carrier,    actions    against, 

21-122 
Confession   of  judgment,   affecting, 

14-793 
Effect    of   cross   demands,   23-615 
Equity,  partnership  accounting,  21- 

20 
Federal    courts,    in,    25-289 
How    determined,    18-325;     25-291 
Judgment    excee(ling,    18-107 
Justice's    court,    in,    17-974 
Nuisance,  20-683 

Principal    and    surety,    in    proceed- 
ings  by   surety,   21-594 
Removal  of  causes,  22-754,  757 

Replevin,  22-890 
Violation  of  contracts  in  restraint 
of   trade,   23-95 
Ancillary,   federal   courts,   25-273 
Animals,     offense     of    driving     from 

range,  1-975 
Another  action  pending,  none  in  first, 
1-1003 
In    different    jurisdiction,    1-1003 
Appeal,    of    nppollate    courts,    2-145, 
154,  330;  17-640,  723 
After    remand,    19-311,    345 
In   criminal   cases,   19-364 
Amount,   2-185;    17-731,  840 
Boundary    disputes,    18-66C 
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JURISDICTION,    coiitd. 
Appoal,    co)itd. 
Am  on  lit,   contd. 

Contracts  oustiiiji,   17-718 
Guardian's    accounting,    10-849 
Justico's  court,  appeals  from,  17- 

sr>2 

Remission   of   damages,   2-187 
Appearance,  as  affected  by,  11-63, 

73 
Belated    appeal,   effect,    18-197 
Costs,  payment  of  as  affecting,  18- 

'227 
Dismissal  of,  on,  2-392 
Federal  questions,   to  review  state 

decisions,  2-244 
Guardian  and  ward,  13-533 
In   criminal   cases,  23-115 
Injunction,    12-1011 
In   probate   matters,   21-643 
Intermediate  appellate  court,  from, 

2-473 
Justice's    court,    appeal    from,    18- 

175,  270 
Objections,   17-900;    18-313 
Motion  to  quash,  by,  18-178 
■Waiver,    17-9.14;     18-273 
Presumption,  2-417 
Raising  question  below,  2-248 
Record,  as  affecting,  23-128 

Must  show,  2-345,  346 
Review    of    criminal    trials    before 
justices  and  police  judges,  23- 
139 
Taking   and   perfecting  appeal,   ef- 
fect   of    irregularities,    11-71 
Notice  of  appeal,  as  affecting,  2- 
248;  18-214,  221 
Time  jurisdiction  vests,  2-331;   18- 
268 
Statutes   limiting,   2-303 
Title  and  boundaries,  in  action  of, 

trespass,    24-961 
Transcript,   effect   of  filing,   18-275 
Transfer    of    cause,    necessity,    18- 

270 
Trial    court,    necessity    of   jurisdic- 
tion  in,   2-138 
None    to    dismiss,    2-386 
Partial,  appeal,  effect,  2-330 
Suspended  by,  2-324 
Want  of  jurisdiction,  effect,  18-299 
Reversal  for,  2-479 

Appeal    bond,    jurisdictional,    18-260 
Appearance,  by,  2-491,  522,  527 
Unauthorized    attorney,    2-559 
Mere  presence  in  court,  2-498 
Necessary   at   common    law,   2-525 
None  of  "subject-matter  by,  2-529 


JURISDICTION,    contd. 
Appi'iuanc'c,    contd. 

I'rocoedings      in     rem,     appearance 
gives   no  personal  jurisdiction, 
6-825 
Special,    2-505,   521 

To  object,  2-561;   15-184 
Withdrawal  of,  2-565 
Apprentices,  of  actions  to  release,  2- 

579 
Arrest  in  civil  cases,  pleas  of,  to  af- 

•fidavit  for,  2-970 
Arrest  of  judgment,  for  want,  2-989- 
993 
Failure  to   allege,  2-1004 
Assault  and  battery,  3-33 
Transitory    action,    3-38 
Assignment    for     creditors,     pending 

action,   3-49 
Assumpsit,    specially   pleaded,   3-190 
Attachment,    non-residents ,    no     per- 
sonal   judgment,    3-679-681 
Foreign  attachment,   15-432 
Officer's     authority,     jurisdictional 

limits,  3-490 
Presumptions  as  to,   15-431 
Property   within,   3-688 
Publication  as  prescribed,  3-682-691 
Rent,  for,  18-514 
Service   and  return  of  writ,  3-542, 

758 
Service  of  process  in  main  action, 

3-672,   758 
Time   of   motion   to   vacate,   3-775 
To   enforce  mechanic's  lien,  19-619 
Attorneys,  inherent  in  courts  to  dis- 
bar, 3-864 
Lien,    proceedings    to    enforce,    18- 

221 
Summary   proceedings   against,    18- 
851 
Audita   querela,   to   issue,   3-879 
Bail,   of  proceedings  to   enforce,  22- 
474 
To  admit  to,  22-453 
Bankruptcy  court,  in  partnership  ac- 
counting, 21-23 
Bankruptcy    proceedings,    3-940 
By  filing  petition,  3-942 
Domicil  or  place  of  business,  3-945 
Facts  stated,  3-962 
Suits  by   iH-ustees,   3-943,   957 
Banks  and  banking,  state  courts,  of 
national   banks,   4-7 
In   connection   with   receivers,  4-26 
Offenses  against  national  banks,  4- 

42 
Of  liability  over  subscription,  4-24 
Bigamy,   4-90 
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JURISDICTION,   contd. 

Bills   and    answers,    facts   in   bill,   4- 
118;    21-197 
Amendments   to   cure   defective,   4- 

194 
Jurisdiction   clause   useless,  4-133 
Bills  to  enforce  decrees,  4-462 
Bills  to   impeach   judgments   and   de- 
crees,  4-478 
Averments,   4-487 
Bind   over,   to,   in   case   of   minor   of- 
fenses,  21-498 
Boundaries,  to   establish,  18-651 
Bribery,   4-568 

Burnt    records    acts,    under,    24-842 
Caption  showing,  12-173 
Carmack    Amendment,    under,    14-250 
Carriers,  see  Freight  Carriers;  Inter- 
state  Commerce ;   Passengers. 
Case  and  question  certified,   reserved 
or    reported,    in     federal     courts, 
4-674 
Georgia,    4-691 
Maine,  4-712 
New  Hampshire,  4-726 
Case,  the    action    on    the,    in    what 

courts,   4-639 
Certiorari,  to  grant,  4-900 
Evidence   as  to,   18-382 
Inquiring  as   to    jurisdiction   of  in- 
ferior courts,  4-915;  18-360,  367 
Challenges,  to  try,   17-151 
Chambers,  powers  of  judge  at,  16-608 
Change   of  conditions   or  parties,   25- 

311,  348 
Change   of  venue,  effect   of  improper 

refusal,    18-180 
Cloud  on  title,  to  remove,  21-999 
Collateral    attack,    jurisdictional    de- 
fects,   6-636;    13-4S5;    ;5-420;    21- 
174,  524.     See  Collateral  Attack. 
Collision,  common  law,  5-152 
Commerce   commission,   see  infra,  In- 
terstate   commerce. 
Commerce    court,    5-155 
Commissioner's   court,    11-139 
Commitment   of   juvenile    order   must 

show,  12-875 
Common  carriers,  actions  against,  21- 

122,  126 
Concurrent    and    conflicting,     17-642, 
797 
Bail,   admission   to,   22-456 
injunction    where,    12-1016;    24-395, 

399 
Mortgage   foreclosure,     19-920;     22- 

153 
Probate  and  equity  courts,  21-652 
Receivers,   in    appointment   of,   22- 
328 


JURISDICTION,   contd. 

Concurrent  and   conflicting,  contd. 
State    and    federal,    railroad    mort- 
gage   foreclosure,   22-153 
Supplemental    matters,     24-518 
Condemnation,  see  infra,  Eminent  do- 
main. 
Confession,  to  enter  judgment  by,  18- 

83 
Consent    by,    14-781;    15-422;    17-691, 
700;    18-179,    274 
Accused,   consent   of,   12-77 
Actions  for  injuries  to  servant,  19- 

466 
Appellate    jurisdiction    in    criminal 

cases,   23-115 
In    mandamus,    19-240,   245 
Justices   of  the  peace,   17-930,   936 
Constitutionality    of   law,     to     deter- 
mine, 24-87 
Consuls,    crimes   by,    21-621 
Contempt,  in  court  where  committed, 
5-370 
For    violating   injunction,    13-288 
Contract   labor  law,   penalties  to  en- 
force,   11-928 
Contribution,     concurrent     law     and 
equity,   5-498 

Coordinate,     see     supra,      Concurrent 
and   conflicting. 
Coordinate  judges,  of,  16-638 
Copyright    proceedings,    5-510 
Coroner's  inquest,  none  unless  death, 

5-523 
Corporations,  conditions  precedent,  5- 
555 
Of  actions,  5-576 
Of    foreign,    5-731 
Stockholders'      suits,      in      federal 
courts,  5-700 
Costs,   on   dismissal   for  want   of  jur- 
isdiction,   5-846 
In    appellate   court,   6-994,   996 
Counterclaim,    effect    on    jurisdiction, 
23-613 
.Jurisdiction    to   entertain,   23-613 
Counterfeiting,   federal    and    state,    6 

2-6 
Counties,    actions   against,    20-116 
Court    commissioners,    of,    16-704 
Court     of     claims,     of,     over     Indian 

depredations,    12-39 
Courts,      holding      within      territorial 

limits,    6-23 
Courts   martial,   6-98,   101,    106 

Habeas   corpus,    6-131 
Covenant,  action  of,  6-144 
Creditors'      bill,      exhausting      legal 
remedy     6-185 
Demurrer  for  want,  G-218 
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JURISDICTION,  coutd. 


Cross   lull,   may   supply,  6-2C9 

Of  dof.mdailts  in,  21-691 
Cross    complaint,    of    defendants    in, 
21-r)91 
Amount   involved,   6-301 
Cross-demands,    jurisdiotional    allega- 
tions, 23-7S3 
Cruelty  to  animals,  6-314 

Action   for   penalty,   6-321 
Custody  of  child,  proceedings  for,  20- 

S42 
Customs'  duties,   of   general   board   of 
appraisers,    6-339 
Action    for   drawback,   in   court   of 

claims,    6-3ol 
Court   of   customs   appeals,   6-345. 
Forfeitures,  6-356 
Protest  on  appeal  jurisdictional,  0- 

342 
To  recover  back  duties  and  penal- 
ties, 6-352,  353 
Damages,  to  assess,  in  injunction,  13- 

317 
Death  by  wrongful  act,  6-376 
Decedents'    estates,    appointment    of 
personal    representative,    6-502 
Collateral    attack,   0-510 
Accounts,    to    set    aside,    6-617 
Distribution,    6-625 

Collateral   attack,   6-636 
Sales,  order  for,  C-o43,  565 
Declaration    and      complaint,     neces- 
sary, 6-642 
Allegation   of  facts,  6-674 
Decrees,  of  court  to  render,  6-745-750 
Not    supported    by    pleading,    void, 
6-751,    756 
Default,   necessary   to   proceeding,   6- 
806 
Divorce,    of   status   and    of   person, 

6-814 
Objections  to   jurisdiction,  not  pre- 
cluded by 'default,  14-885 
Pleadings,  necessary  to  jurisdiction, 

14-857 
Process,    necessarv    to   jurisdiction, 

14-862 
Service  of  process  bevond,  effect,  6- 

819 
To  enter,  21-84 
Demurrer,   for   want  of,  6-892,   936 
Injunction,  13-110 
Specifying  grounds,  6-880 
Denials,    not    challenged    under    gen- 
eral,  7-74.  92 
Deportation    proceedings,    of,    11-905, 

910 
Deposit  in  court,  to  maintain,  7-150 
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Dist'ovoiy,  e(]uity,   7-516 
Examination  of  party  before  trial, 

7-548 
Further  relief,  7-520 
Of    motion    to     answer     interroga- 
tories, 7-576 
Production  of   documents,   7-616 
Dismissal    and    nonsuit,    for   lack    of, 
7-009 
Injunction,    13-271 
Lost   by   dismissal,   7-683 
Reinstated    within    term,    7-089 
Disorderly     conduct,     of     offense,     7- 

694 
Disorderly   house,   7-700 
Divestiture,  of,  17-703 
Divorce,    of    subject-matter    and    par- 
ties,  7-739 
Affidavits    with    pleading,    7-785 
Chambers,   at,   16-631 
Cross-bill,    7-782 
Custody  and  support  of  children,  7- 

853 
Setting   aside   for   defects,   7-801 
To  divide  property,  7-850 
To    grant    alimony,    7-817 
Vacation,    power    of    court    in,    16- 
631 
Docket  entries,  must  show,  18-152 
Dower,  7-S66-868 

Facts  in  petition  for,  7-875 
To   assign,  21-646 
Easements,    7-955 

Statutory,    7-962 
Elections,      congressional,       offenses, 
concurrent   state   and   federal,   8- 
151,   159 
Contests,  8-13 

Ch'ambers,  jurisdiction  at,  16-632 
To   review^,'  8-106 
Nomination,    contests,    8-125 
Refusing  vote,  of  action  for,  8-138 
Registration,   of   equity   to   compel, 
8-134 
Elkins    Act,    prosecutions    under,    14- 

280 
Emancipation  proceedings,  of,  record 

must   show,   12-807 
Embezzlement,    8-209 
Eminent    domain,    in    federal    courts, 
8-264 
At  chambers  or  in  vacation,  16-632 
Enjoining   action   for   lack    of,   24-410 
Equitable  and  legal  in  same  tribunal, 

21-16 
Equity,  8-387.     See  Equity  Jurisdic- 
tion and  Procedure. 
Conferred  by  statutes,  8-446 
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Equity,    contd. 

Further   legal    relief    where    juris- 
diction dependent  on  discovery, 
7-520 
Of  informations,  12-706 
Personal,    8-447 
Territorial,   8-448 
To  allot   homestead,  11-388 
Error,  assignment   of  unnecessary,  8- 
526 
In   exercise    of   jurisdiction,   effect, 
13-447 
Escape  prosecutions  for,  21-601 
Escheat,   8-665 

Estoppel,    jurisdiction    to    declare,    8- 
680 
To  question,  upon  transfer  of  cause, 
18-171 
Examining   magistrate,   21-498 
Excess   of,  meaning  of,  21-804 
Execution,   15-743,   760 

Affidavit    jurisdictional,    15-783 
Amendment  of,  15-828 
Motion   to   quash,   18-143 
Sale   on,  16-201 
Vacating,   16-205 
Executors     and     administrators,     ap- 
pointment of,  16-630;  21-646 
Actions,  against  foreign,  8-775,  777 
Bonds,   on,   8-781 
De   son   tort,  actions  against,   8- 
779 
To  appoint  and  discharge,  21-652 
Extortion,  8-825 

Criminal,    8-828 
Extraterritorial,   21-46 

Enjoining   action  in  foreign  court, 

24-411 
Injunction  against  trespass,  24-974 
Federal    courts,    see    United    States 
Courts. 
Interstate  commerce,  14-244 
Negativing    in    criminal     pleading, 

12-351 
Over  Indians,  12-37 
Federal  employers'  liability  act,  un- 
der,  19-466 
Federal   statutes,   of   state   courts   to 

enforce,  16-854 
Forcible  entry  and  detainer,  8-1108 
Forgery,  in  what  state,  8-1 139 

In  what  courts,  8-1139 
Formal   adjudications,   of,   15-622 
Fraud   and   deceit,  in   equity,  10-44 
Jurisdiction   procured  by,  15-283 
Fraudulent   conveyances,  federal   and 
state,  10-148 
Averments,  10-152 
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Freight    carriers,    10-226.      See   Inter- 
state Commerce. 
Allegations  in   special   proceedings, 
10-249 
Gaming,   of  action  for  recovery,  law 
and  equity,  10-321 
Destruction   of   devices,   10-333 
Of  offenses,  statutory,  10-335 
Garnishment,  10-471 

How   questioned,    10-595 
Eight  of  garnishee  to  question  jur- 
isdiction, 10-528 
Ground  rents,  proceedings  to  recover, 

18-691 
Guaranty,  of  actions  on,  1-669 
Guardian  ad  litem,  to  appoint,  10-719 

Jurisdictional,  18-324 
Guardian    and    ward,    jurisdiction    of 
guardianship  proceedings,  10-779; 
13-534;    16-630 
Accounting,   10-822 
Appeal,    amount    in    controversy, 
10-849 
Collateral    attack    on    appointment, 

10-802 
Habeas  corpus  by  guardian,  10-818 
Notice    jurisdictional,    of    account- 
ing, 10-834 
Of   application    for   appointment, 
10-793;    13-506 
Of  action,  relating  to  guardianship, 
10-856 
Against  foreign  guardian,  10-903 
On  bonds,  10-879 
Eemoval    of    guardian,    10-809;    13- 
525,  528 
Habeas   corpus,   of  restraining  party 
only,   10-912 
Of  federal  courts,  10-914 
Of  state  courts,  10-918 
To    determine    questions    of    juris- 
diction, 10-940 
To  issue,  16-629 
Health   of   summary   proceedings    for 

penalty,  10-985 
Heirs,  to  determine,  12-918 
Highway   proceedings,    certiorari   for 
went  of  jurisdiction,  11-99 
Collateral   attack,   11-59,   129 
Not  affected  by  appeal,   11-115 
Homestead,  allotting,  11-320,  353,  38T 
Contest  of  allotment,  11-395 
To  set  apart,  21-646 
Homicide,   11-585 

How    detprniinod,    conditions    at    be- 
ginning of  suit,  25-269 
riaintifif's  pleading,  25-269 
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liiiiiiis;iation    ollu'ors,   of,   11-902 
Violation  of  immigration  laws,  11- 
926 
Improvomonts,    rooovcry    for,    18-684 
Iiu'ompetents,  estates  of,  12-14 
Indians,  of  federal  courts  over,  12-37 

Of  state  courts  over,  12-39 
Indictment,    quashing    for    want    of, 

12-633 
Infants,  appointment  of  guardian,  12- 
774 
Contributing  to  delinquency,  12-880 
Mortgage  of  property,  12-857 
Sale  of  property,  12-807,  847 
Notice,    jurisdictional,    12-827 
Inferior  courts,  17-749 

Presumptions    as    to,    15-433 
Information,   necessity  of   filing,    12- 
117 
Equity,     jurisdiction     of     informa- 
tions, 12-706 
Injunction,  12-1009;   21-183 

Against  actions  in  other  states,  24- 

396 
Amount    as    affecting,    12-1019 
Bond,  jurisdictional,  13-170 

Suits  on,  13-333 
Demurrer,  for  want  of  jurisdiction, 

13-110 
Dismissal  for  want   of,  13-210,  271 
Dissolution   or   modification,   13-246 

Of   appellate   courts,  13-247 
For  conflict   in,  see  supra,  Concur- 
rent and  conflicting. 
Law    courts,    of,    13-199 
Motion   to   reinstate,    13-283 
Patents,  infringement,  21-222 
To    issue,    19-291 

To  protect  mining  claims  and  prop- 
erty, 19-804 
Innkeepers,  of  actions  against,  13-414 
In   rem   proceedings,   of,   21-677 
Insane  persons,  over,  13-435 
Actions  by  or  against,  13-580 
Claims  against,  13-569 
Commitment  proceedings,  13-535 
Insanity  proceedings,   13-446 

Guardianship   proceedings,  13-498 
Sale  of  property,  13-573 
Sup])ort    lind    maintenance,   actions 
for,  13-568 
Insolvencj',   13-643 

Assignee,  actions  against,  13-664 
Bankruptcy  laws,  as  affected  by,  13- 

641 
Chambers,   judge    at,   16-633 
Discharge  in,  13-673,  676 
Insurance,    actions    on    contracts    of, 
14-5 
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lutoniu'iliate  appellate  courts,  of,  re- 
view  by   certiorari,  18-360 
Objections   to,   waiver  of,   18-355 
Internal  revenue,  14-127 

Commissioner's  jurisdiction,   14-140 
Liens,  enforcement,  14-131 
Eecovery  of,  14-143 
Violations  of  revenue  laws,  14-145 
Interpleader,    jurisdiction    of   f€fleral 

court,    14-204 
Interstate  commerce,  to  enjoin  inter- 
ference with,  18-427 
Commerce  commission,  of,  14-243 

Orders  of,  enforcing,  14-270 
Interstate  commerce  act,  under,  14- 

242 
Eates  and  practices,  14-243 

Illegal  rates,  prosecutions  for  ob- 
taining, 14-279 
Twentv-eight  Hour  Law,  of  suits  to 
enforce,  14-283 
Intervention,  in,  14-291 

Intervenors,   cannot   object   to,    14- 
330 
Intoxicating  liquors,  criminal  prosecu- 
tions, 14-349 
Abatement  of  nuisance,  14-461,  464 
Libel  against,  14-506 
Penalties,  actions  for,  14-666 
Proceedings   to   forfeit,   14-489 
Seizure      of    liquor,    jurisdictional, 
14-489 
Joint    stock    companies,    of    federal 

courts  as  to,  14-732 
Judge,  disqualification  of,  14-773;  16- 
677,  691 
De  facto  judge,  16-702 
Pro  tempore  judge,  16-634,  637,  690 
Special  judges,  16-696 
Su'>''essor,  of,  of  trial  judge,  16-640 
Vacation,  in,  16-608 
Ju'Hgment,  jurisdiction  necessary,  14- 
777;  21-174 
Amendment,  to,  shown  in  order,  15- 

149 
Collateral  attack  on,   for  want  of, 

15-381 
Confession,  by,  14-793 
Equitable  relief,  where  jurisdiction 

wanting,  15-269,  294 
Partnership,  actions  by  and  against, 
21-90 
Jurisdiction    of    special     partner, 

21-108 
Suits  by  and  against,  21-69 
Vacating,     jurisdiction     to    vacate, 
15-197,  203 
Confessed  judgments,  14-837,  842 


244 


IXDEX 


JUEISDICTION,  conld. 
Judgment,  coitd. 
Vacating,  could- 

For    want    of    jurisdiction,    15- 

158,   159,   213;    18-113 

Void,  where  no  jurisdiction,  15-124 

In   excess  of  jurisdiction,   14-780 

Judicial  sales,  essential  to,  16-716 

Appraisement  on,  jurisdictional,  16- 

734 
Cliambcrs,   power  of  judge   at,   16- 

633 
Confirmation    of,    16-789 
Notice  jurisdictional,   16-748 
Order  sale,  to,  16-724 
Vacating  and  setting  aside,  16-802 
Jurisdictional  facts,  alleging,  13-684; 
17-914 
Affidavit,  in,  12-138 
Indian   depredation   suits,    12-49 
Information,  in,   12-138 
Injunction,    in^    13-56 
Insolvency,  in,  13-646 
Intoxicating     liquors,     search     and 

seizure,   14-491 
Partnership  accounting,  21-35 
Warrant  of  commitment,  in,  13-542 
Justices  of  the  peace,  17-749,  930 
Appeal,  effect  of,  18-262 
Claim  papers,  as  affected  by  filing 

of,   18-29 
Freehold,  of,   11-161 
Highways,  prosecutions  for  failure 

to  do  road  work,  11-139 
Judgments   of,   in   actions    on,    18, 

147 
Partnership  accounting,  21-24 
Penalties,  actions  for,  11-142 
Pleading,  shown  by,   18-18 
As  affected  by,  18-33,  35 
Presumptions,  18-27 
Record  must  show,  18-81,  121 
Remedy,  to  review,  18-174 
Sister  state,  of,  18-173 
Transfer  of  cause,  necessary  to,  18- 

168 
Verification,  as  affected  by,  18-50 
Juvenile  court,  12-863,  881 
Kidnaping,    of    prosecutions    for,    18- 

409,  509 
Land      department      of     the     United 

States,  21-876 
Landlord  and  tenant,  actions  for  rent, 

18-474 
Lands,  over,  21-24 
Larceny,  of,  18-726 
Law  of  the  case  as  to,  18-795 

Leased   premises,    recovery   of   pos- 
session, 18-564,  582 
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Law  of  the  case  as  to,  contd. 
Lien,  enforcement  of,  18-555 

Prosecutions    for    impairing,    18- 
548 
Libel  and  slander,  of,  18-891 
Licenses,  actions  for   fees,   18-980 
Liens,   to  enforce,   18-995 
Landlord's  lien,  18-555 
Upon  logs,  19-4 
Wages,  for,  19-443 
Lis  pendens,  necessary  to,  18-1091 
Lotteries,  prosecutions,  19-54 
Mandamus,  to  issue,  16-627;   639;   19- 
124,  239,  290 
To  compel  exercise  of  jurisdiction, 

19-182;  194,  215 
To  keep  courts  within  jurisdiction, 
19-193 
Mandate,  to  issue,  19-306 

Failure  to  enter  on  docket,  19-310 
To  recall,   19-345 

To     reinvest     jurisdiction    in    trial 
court,  19-302 
Maratime   liens,  to   enforce,   19-366 
Marriage,  to  annul,  19-372 
Marshaling  assets,  jurisdiction  to  or- 
der, 19-401 
Martial    law,    effect    on   jurisdiction, 

19-404,  406 
Master   and   servant,    actions   for   in- 
jur}- to  servant,  19-466 
Mechanic's  liens,  to  enforce,  19-614 
Effect  of  repeal  of  statute,  19-609 
To    establish,   19-590 
Mesne  profits,  of  suits  to  recover,  19- 

775 
Mine  inspection  and  survey,  to  order, 

19-816 
Mineral  and  oil  leases,  of  actions  for 

rent  or  royalty,  19-809 
Mining  claims,  19-784,  786 
Misdemeanors,  of,  21-498 
Mortgage,   infant's   propertv,   to,    12- 
857 
Foreclosure,  16-632;  19-919 
Recovery  of  penalty  for  failure  to 
release  or  satisfy,  19-878 
Motions,  of,  to  amend  judgment,   15- 
138 
Objections  on  appeal,  15-151 
Referee,  to  appoint,  13-317 
Set-off  of  judgment  for,  16-569 
To  vacate'  judgment,    13-280 
Multiplicity    of    suits,    of    equity    to 

prevent,  20-74 
Municipal        corporations,         actions 

against,  20-98 
Municipal   officers,  of,   over   incomps' 
tent's  estate,  12-15 
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^at  unili/'.;Uion,  120-L!55 

Caiu'ollation  of,  20-272 
Navigable     waters,     remedying     ob- 

stnu'tion,  20-27S 
Ne  exeat,  to  issue  writ  of,  20-292 
New   trial,    motion    for   as    moans    of 
questioning,   20-440 
To  grant,  20-395 
[Notii'o,    necessity    for,    see    Notice; 
Process;   Service  of  Process  and 
Papers. 

Objections,  17-900 

ilow  taken,  13-644;  18-193 

Evidence,   obieetion   to   introduc- 
tion of,  '12-660 
Justice's  court,  in,  17-985 
In  federal  courts,  25-338 

Following  state  practice,  25-476 
Time  to  make,  18-192 
,:Waiver   of,    11-161;    17-914;    18-193 
As  condition  to  opening  case,  15- 

242 
By  consent  judgment,  14-921 
When  available,  16-684 

Ordinances,  of  proceedings  to  enforce, 

20-214 
Ordinary,  courts  of,  21-643 
Orphan's  courts,  21-642 

Of  partnership  accounting,  21-23 
Over  incompetent's  estate,  12-15 
Parties,  necessity,  14-782 

How  acquired,  14-779 
Partition,   of,  20-1007 

At    chambers,    16-632 
Partnership,  actions  between  partner- 
ships, 21-62 
Patent   commissioner,   of,   21-173 
Patent    decisions,   to    review,    21-173, 
179 
Actions  on  contracts  respecting,  21- 

182 
Infringement   cases,  21-185,  222 
Penalties,    of   actions   for,   highways, 
11-161,  168 
Against  sheriffs  and  constables,  23- 

849 
Liquor  laws,  for  violating,  14-467 
Eespecting  patents,  21-222 
Peonage,   of  prosecutions  for,   19-569 
Personal  injury  suits,  defective  high- 
ways, 11-198 
Pleading,     jurisdictional     facts,     see 
supra.  Jurisdictional  facts. 
As   conferring  jurisdiction,   14-788; 

15-449 
Judgment  on  pleadings,  jurisdiction 
to  render,  14-926 
Pleas  to,  17-917 

Assumpsit,  on,  3-190 
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l*leas  to,  could. 

Criminal   cases,   2-888 

Not  guilty,  2-911 
Intoxicating    liquors,     prosecutions 
for   violating   liquor    laws,    14- 
442 
Justice's  court,  in,  18-40 
Landlord's    disposscssory     proceed- 
ings, 18-590 
Opening  judgment  to  allow,  15-160 
Political  questions,  over,   17-719;   25- 

278 
Preliminary  examination,  of,  21-504 
Offenses  against  United  States,  21- 

526 
Signing  and  certifying  of  testimony 
on,  jurisdictional,  21-515 
Presumptions  as  to,  15-426 
In  federal  courts,  25-270 
Insolvency,    13-643 
Transcript,  where  filed,   18-128 
Principal     and     surety,     proceedings 
against   surety,   21-576 
Proceedings  by  surety,  21-594 
Prisoner,  of  crimes  by,  21-607 
Privilege,  plea  of  in   libel  and   slan- 
der,  18-930 
Probate  courts,  of,  21-643 

Allotting    homestead,    11-388,    389, 

397 
Incompetents'  estates,  12-15 
Partnership    accounting,    21-23 
Separate  estate  of  wife,  11-827 
Settlement  contracts,   11-819 
Process,  necessity  for,  21-687;  .23-507 
Effect  of  irregular  service,  23-509 
Failure  to  state   relief  sought,  21- 

735 
Irregular   date    of   appearance,    21- 

728 
Means    of    acquiring    jurisdiction, 

21-684 
Misnomer  of  parties,  21-717 
On   constructive   service,   23-526 
On  service  by  publication,  23-557 
On   substituted   service,   23-525 
Territorial    jurisdiction,    21-699 
To    frame,    *21-702 
To  issue,  21-695 
Upon  alias  process,  21-763 
Where  defective,  21-690 

Defects  in  copy  served,  23-516 
Prohibition,   to   issue,   16-630;   21-811, 
814 
To  prevent  assumption  of,  21-801 
Provisional     remedies,     necessity     of 

summons,  21-689 
Public    charities,    to   administer,   21- 
868 
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Public    lands,   suits  to   vacate  patent 
to,  21-8S2 
Actions  for  injuries  to,  21-886 
Quiet  title,  to,   21-998 
Quo    warranto,    to   issue,    16-629;    22- 

49 
Kaising   question   of,    see    supra.   Ob- 
jections. 
Eeceivers,  to  appoint,  22-327 
Eecitals,   on   record,   15-60,   439,   455; 
17-661 
Contempt  order,  in,  13-306 
Default   judgment,  in,   6-840 
Injunction  order,  in,  13-182 
Eecord,  must  show,  14-745.  See  supra, 
Eecitals. 
To    restore   lost    or    destroyed,    22- 
502 
Eeferee,  of  motion  to  appoint,  13-317 
Eegistration    of    title    under   Torrens 

Act,  24-846 
Eeligious  societies,  over,  22-706 
Eemainders,    actions    respecting    title 

to,   18-633 
Eemand,  of  trial  court  after,  19-313 

In  criminal  cases,  19-360,  361 
Eemoval   of  causes,   transfer,  of,  22- 

853 
Eeplevin,  of,  22-889 
Eescission    and    cancellation,    22-981 
Eesidence,  as  affecting,  21-222 
Ees  judicata,  decisions  rendered  with 

out  jurisdiction,  23-18 
Eestitution,  to  order,  19-355 
Eeturn,   of  indictment,   as   necessary 
to,  12-96 
Effect  of   amending  return,  23-104 
Of  process,  to  amend,  23-106 
Eeversal,  for  want  of,  18-349 
Eevivnr,    jurisdiction    to    revive,    23- 
155 
Jurisdiction    after,    23-180 
Sales,  to  rescind  or  cancel,  23-228 

Actions  for  purchase  price,  23-242 
Scire   facias,  15-785 

To  revive  actions,  23-177 
Separate     jurisdiction     of     law     and 

equity,  abolished,  21-63 
Sequestration,  to   issue,   23-494 

To  enforce   contempt    order,  23-490 
Set    off,    as    affecting,    21-]87 
Effect   on   jurisdiction,   23-613 
Jurisdiction  to  entertain,  23-613 
Severance,  upon  dismissal  for  want  of 

jurisdiction,  23-825 
Sheriffs   and    constables,     of     actions 

against,  23-869 
Ships,    of    foreign,    1-792,    797,    800 
Soiaiers,  offenses  by,  20-288 
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Special  assessment,  to  confirm,  15-432 

Jurisdiction  to  review,  23-966 
Specific   performance,  of,   21-648;   23- 

1032 
State,  of  action  by,  24-69 
Stipulations,  empowering  judge  to  act 
at   chambers   or  in   vacation,   16- 
611 
Stockholder's    liability,    foreign    cor- 
poration, enforcement,  24-203 
Subpoenas,  to  issue,  24-276 
Subrogation,    of,   24-282 
Summary  proceedings,  over,  24-424 
Supersedeas    or    stav    on    appeal,    ef- 
fect, 24-496 
Supplemintary     proceedings,    of,    24- 

549 
Surrogate  courts,  of,  15-130;  21-642 
Taxes,  action  to   collect,  24-6S3 
Tax    lien,    enforcement     proceedings, 

24-675 
Territorial  courts,  in  Indian  matters, 
12-41 
Compelling  attendance  of  witnesses, 
26-493 
Territorial  limits,  16-634;   17-761 
Against  actions  in  other  states,  24- 

396 
Bail,  to  admit  to,  22-456 
Justices  of  the  peace,  of,  17-989 
Land  contract,   rescission,  25-796 
Process,   limits   of,   21-699 
Eeceivership,  22-331 

Suit  by  receiver  outside  state  of 
appointment,  22-424 
Subpoena,  24-276 
Trust  in  land  in  another  state,  25- 

73,  113 
United     States     commissioners,    of, 

16-707 
United  States  district  courts,  25-425 
Third   party  claims,   16-125,   142;    18- 
138 
Affidavit   jurisdictional,   16-132 
Bond   jurisdictional,   16-135 
Title,  of,  to  realty,  21-649 

Court  commissioners,  of,  16-705 
In  justice's  court,  18-187 
Vendor's    lien    foreclosure,    25-719, 
720 
Transcript,    must    show,    18-125,    178, 
278 
Failure  to  file,  18-284 
Transfer   of   causes    for   lack    of,   seo 

Transfer  of  Causes. 
Treason,  of,  24-915 
Trespass,  of  action  of,  24-927 
Trespass  to  try  title,  24-996 
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JURISDICTION,   rotitd. 
Tribal   courts,    1^141 

As   affoi'tod    by     naturalization     of 

Indian,  12-42 
How   attacked,    12-42 
Tribal  laws,  jurisdiction  to  construe, 

12-42 
Trover,  action  of,  25-29 
Trusts,  sec  Trusts. 

Judge  at   chambers  or  in  vacation, 
16-631 
Twenty-,eight    Hour    Law,   see    supra, 

Interstate   commerce. 
Undertaking   for   costs,   in   libel   and 
slander,     not     jurisdictional,    18- 
892 
United  States  commissioners,  of,  16- 
706 
Deportation  proceedings,  11-910 
United      States    Courts,    see    United 

States  Courts. 
Vacation,   of   judge   in,   16-608 
A'ariance  as  to,  criminal  cases,  25-568 
Vendor's  lien,   to   foreclose,  25-719 
Venue,  see  Venue. 

When  a  matter  of,  25-905 
Waiver,  of  objections  to,  see  supra, 

Objections. 
Warrant,   of  magistrate  to  issue,   12- 
124 
Of  arrest,  to  issue,  26-29 

Showing  on  face  of,  26-34 
Warrant  of  seizure,  to  issue,  18-648 
When  in  issue,  25-362 
Wills,  probate  of,  21-652;   26-188 

To  construe,  21-649 
Wtit    of    error   coram    nobis,    of,    15- 
375 
JUEY,  see  Juries  and  Jurors. 
JUSTICES   OF   THE   PEACE— Consult 
analysis  of  this  article,  17-922.  See 
Indictment  and  Information;   Pre- 
liminary     Examination;      Process; 
Security  To  Keep  the  Peace;  Serv- 
ice of  Process  and  Papers;  Threats; 
Warrants. 
Appeals  from,  18-175 
Amendments  on,   18-593 
Amount  involved,   17-840 
Criminal  cases,  23-139 
Highway  proceedings,  11-132 
Supplemental  pleadings,   24-526 
Appearance,  to  confess  judgment,  14- 
802 
Designating  time  for  in  process,  21- 
726 
Bail,    authority    to    admit    to,    24-454 
Certiorari,    to    review     criminal     pro- 
ceedings,  23-140 


JUSTICES    OF    THE    PEACE,    contd. 

I'oininit  niiMit  bv,  ]iri(ir  to  in I'ormution, 
12-612 
Review  on,   18-610 
Contempt,  power  to  punish  for,  18-52 
Coroner,   as,   5-525 

No   presumption   of   jurisdiction,  5- 
535 
Costs,  action  in  superior  court,  5-S77 
Creditors'  suits,  not  on  judgment  un- 
til  docketed,   6-184 
Criminal   complaints,   see   Indictment 
and  Information. 
Administering  oath,  12-129,  290 
Dismissal  for  delay  in  trial,  24-lOlff 
Witnesses,  indorsement  of,  on  com- 
plaint, 12-293 
Cross-demands,  necessity  of  pleadinj^ 
23-778 
Demurrer  to,  23-797, 
Execution,  power  to  alter,  21-758 
Extortion,   common    law   jurisdiction, 

8-828 
Fraudulent     conveyances,    judgments 
as  foundation  "of  actions,  10-131 
Garnishment,  property  in  custody  of, 

10-453 
Health,  jurisdiction  of  penal  actions, 

10-993 
Intoxicating  liquors,  prosecutions  be- 
fore,   14-350 
Judgment,  18-80 
Amending,  15-106 
Collateral  attack  on,  15-422 
Confession  by,  14-797 
Affidavit  on,  14-828 
Entry,  judgment  by  confession,  14- 

816 
Equitable  relief  from,   15-284 
Execution  on,  15-783 
Opening  and  vacating,  15-152 
Landlord's  dispossessory  proceed- 
ings,  18-606 
Res  judicata,  as,  23-13 
>Set-off  of,  in   higher  court,  16-565 
Jurisdiction,  17-643,  749,  930 

Actions   against   counties,   20-117 
Amount      in     controversy,     double 

damages,  24-962 
Boundaries,  to  determine,  18-652 
Commitment  of  lunatic,  13-535 
Common    carrier,    actions^    against, 

21-122 
Confess  judgment,  to,  14-793 
Ground    rents,   .proceedings   to   re- 
cover,  18-691 
Highways,  prosecutions  for  failure 

to  do  road  work,  11-139 
Land     contract,     recovery    of    pur- 
chase price,  25-815 
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JUSTICES  OF   THE  PEACE,  contd- 
Jurisdiction,    contd. 

Landlord  and  tenant,  dispossessory 
proceedings,  18-564,  582 
Attachment  for  rent,  18-514 
Lien,  to  enforce,  18-555 
License  fees,  recovery  of,  18-9S0 
Liens,  enforcement  of,  18-555,  1010 

To  enforce  for  wages,  19-  443 
Of   proceedings   to   amerce    sheriffs 

and  constables,  23-849 
Of  trespass,   24-927 
Penalties,   actions   for,   11-142,   161, 

168 
Presumptions  as  to,  15-434 
Eecord  must  show,  17-655,  665 
Eeplevin,  of,  22-890 
Set-offs    and    counterclaims,    23-614 
Sources  of,  17-670 
Specific  performance,  of,  23-1033 
Subrogation,  of,  24-283 
Taxation,    legality    of    tax,    18-167, 

169 
Tax   lien,   enforcement,   24-675 
Third  party  claims,  16-143 
Title,  to  try,  11-161;   18-167,  564 
To    determine    constitutionality   of 

law,  24-87 
To  enforce  ordinance,  20-214 
Trespass,    by    animals,    action    for, 
24-988 
Criminal,   24-978 
"Warrants,   to   issue,   12-124 
Warrant  of  seizure,  18-648 

Jury,   right   to,   16-859 

Jurors,  justices  as,  17-295,  339 
Mandamus,  against,  19-199,  213 

In  election  cases,  19-223 

To    compel   count    of    votes,    19-2;')3 

To  compel   dismissal,   19-205 
New  trial,  jurisdiction   to   grant,   20 

397 
Oath,  administration  of,  20-701 

Partnership     accounting    and    settle- 
ment, 21-24 
Pleading,  18-15 
Powers   and   duties  of,  generally,   18- 

52.     Sec  supra.  Jurisdiction. 
Preliminary  examination,  21-493,  504 
Process,  issuance  by,  21-697 
Attesting,   21-737 
Service  of,  on,  21-626 
Prohibition,  against,  21-803 
Removal    of   cause   to    federal    court, 

22-785 
Replevin,  jurisdiction  of,  22  890 
Set-off,  in   aetion    for  rent,   18-497 
Specific    performance,   jurisdiction   of 
actions  for,  23-1033 
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Statute    of   limitations,   how   pleaded, 

18-1055 
Stipulations,  use  on  appeal,  24-154 
For  trial  before  single  justice,  24- 
139 
Subpoena,  power  to  issue,   18-52;   24- 

276 
Subrogation,   jurisdiction,   24-283 
Summons,     where     no     complaint     or 

declaration,  18-19 
Third    party    claims,   jurisdiction    of, 
16-143 
Judgment  in,  16-157 
Transcripts    of    judgment,    execution 

on,  15-738 
Venue,  replevin,  22-892 
Warrant,  power  to  issue,  12-124 
Of  arrest,  jurisdiction  to  issue,  26- 
29 

JUSTIFICATION,  see  Assault  and  Bat- 
tery; Confession  and  Avoidance; 
False  Imprisonment;  Homicide;  In- 
dictment and  Information;  Justi- 
fication of  Sureties;  Libel  and 
Slander;  Pleas;  Sheriffs,  Constables 
and  Marshals;  Trespass. 

Affidavit,  shown  in,  ground  for  quash- 
ing, 12-632 
Anticipating  matters  of,  12-350 
Assault   and   battery,   3-38,   45 
Bailiff,  of,  in  distress,  18-527 
Druggist,  by,   10-992,  993 
False  imprisonment,  8-968 
Forthcoming   bond,   of  failure   to   de- 
liver property,  10-17 
Indictment,        shown     in,      demurrer 
where,   12-648 
Motion  to  quash  where,  12-632 
Injunction,  in,  answer  setting  up,  13- 

114 
Instructions  as  to,  homicide,  11-654: 
Libel    and    slander,   how  pleaded,   18- 
930 
Demurrer  to   plea  of,  18-925 
Master  and  servant,  for  discharge  of 

servant,  19-434 
Negativing  in  verdict,  11-681 
Process,  detention  of  property  under, 

22-930 
Question  for  jury,  11-650 
Sheriffs,  constables  and  marshals,  plea 

of  by,  23878 

Trespass,  by  animals,  plea  of,  24-986 

Plea   or   answer   justifying,   24-9o0, 

Oni,  955 

JUSTIFICATION       OF     SURETIES— 

('onsult   analysis  of  thi^  artii'le,   18- 

397.     See  Appeal    Bonds;    Bonds; 
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JUSTIFICATION    OF    SURETIES, 

.-."I/./. 

Recognizances    and    Bail;     Under- 
takings. 
Amount,  in  what,   lS-404 
Appoal  bonds,  sureties  on,  18-243;  25- 
*     201 

Dismissal   of  appeal,  for  failure  to 
justify,  18-298 
Attachment,   of  sureties  on  bond,  3- 
4r)9 
Eent,  attachment  for,  18-514 
Corporations,  of,  as  sureties,  18-404 
Injunction   bond,   of   sureties   on,    13- 

169 
Eeplevin,  redelivery  bond,  22-917 
Stay  bond  on  appeal,  24-479 
Witnesses,  privilege  of,  21-633 
JUVENILE  ACTS,    see    Infants;    Re- 
formatories. 
Nature  of,  12-863 
Prosecutions  under,  12-880 
JUVENILE  COURTS,  see  Courts;    In- 
fants. 
Commitment  by,  12-862 
Habeas  corpus,  as  collateral  to,  15- 
391 
Jurisdiction,   statutory,   12-863 

Contributing    to    delinquency,    over 

offense  of,  12-880 
Equity   powers^   12-862 
Jury  in,'  16-856,  906 
KIDNAPHTG — Consult  analysis  of  this 
article,     18-409.       See     Abduction; 
False  Imprisonment. 
Charging,   in   criminal    pleading,    11- 

625;   12-10,  11;  14-385,  457 
Judge,  of,  of  facts,  as  disqualification, 

16-673 
Judgment,  of,  laches  in  vacating,  15- 

214 
Juror's  knowledge,  verdict  based  on, 
17-537 
Of    facts,    effect    on     qualifications, 

17-280,  379 
Of  law,  effect  on  qualifications,  17- 

282 
Opinion    based    on    knowledge,    17- 
398 
Larceny,   alleging   in,    18-736 
Pleading,    in    criminal    pleading,    see 
supra,  Charging  knowledge. 
Larceny,  in,   18-736 
Libel  and  slander,  in,  18-914 
Liquor,  in  alleging  sale  of,  14-483 
Penalty,  in  action  for,  14-471 
Province  of  judge  and  jury,  as  to  in 
tent,  21-854 


KNOWLEDGE,  sec  Notice. 

Of   suit    or   action,  does   not   dispenso 

witli  process,   17-()82 
Pleading    in    indictment,    12-399;    19- 

56 
Province  of  judge  and  jury,  as  to,  21- 
839 
In  criminal  cases,  21-853 
Variance  as  to,  25-579 

Facts  alleged  as  unknown  to  grand 
jury,   25-565,   584 
LABELS,  see    Copyright    Proceedings; 
Pure  Food  Laws;  Trade-Marks  and 
Trade  Names. 
Patents,   penalties  for  wrongfully  la- 
beling, 21-222 
LABOR  UNIONS — Consult  analysis  of 
this  article,  18-413.     See    Conspir- 
acy; Monopolies. 
Injunction,  against,  19-556 
Parties,  13-37 
Strike,  against,  13-72 
Violation  of,  13-286 
Contempt    for,    13-292 
Jurors,    bias    and    prejudice     of,     17- 

299,  314 
Labels,   suit  to  protect,  24-875,     See 

Trade-Marks  and  Trade  Names. 
Strikes,     as    breach     of     employment 
contract,   19-445 
LACHES — Consult  analysis  of  this  ar- 
ticle, 18-429.     See  Default;  Limita- 
tion of  Actions;  Waiver. 
Accounting,  as  defense  in,  1-294 
Account  stated,  impeachment  of,  de- 
fense,   1-255 
Admiralty,  in  demanding  security  for 
cross'-libel,   1-487 
In  bringing  action,  1-534 
Must  be  pleaded,  1-537 
Amendment  right  affected  by,  1-865, 
878;  4-198 
Of  process,  21-784 
Appeals,  dismissal  for,  2-389,  393,  396 
Arbitration,  in  action  for  specific  per- 
formance, 2-661 
Arrest,  waiver  of  privilege  from,  21- 

636 
Assignment    for    creditors,   in    claim- 
ing benefit,   2-62 
In   attack,  3-65 
Assistance,  writs  of,  in  applying  for, 

3-142 
Attachment,  may   estop,   3-396 

Agreement  to  stay,  priorities,  3-607 
Release    of,   3-644 
Attorney's  lien,   in   enforcing,  18-822 
Bankruptcy    proceedings   in   applica- 
tion for  re-opening,  3-912 
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LACHES,  coufd. 

Bankruptcy    proceedings    in    applica- 
tion for  xe-opening,  contd' 
Kevoeation    of    discharge,    applica- 
tion  for,  3-931 
Bills    and   answers,    in    amending,   4- 

198 
Bills    of   particulars,     in     application 

for,  4-391 
Bills  of  review,  how  available,  4-454 
After  discovery  of  new  matter,  4- 
442 
Bills  to  impeach  judgments  and   de- 
crees   in    seeking    relief,    4-489 
Certiorari,  refused  for,  4-894 
Excusing  laches,  in  petition,  18-372 
In  applying  for,  4-912 
In  prosecution  of  writ,  4-935 
Change   of   venue,  in   application,   4- 

984;    5-19 
Continuance,  in  applying  for,  5-482 
Copyright   proceedings,   equitable   re- 
lief, 5-511 
Corporations,  not  imputable  to  state, 
6-598 
Stockholders'  suits,  5-711 
Criminal   trials,   delay  in,  24-1014 
Cross-demands,    based    on    stale    de- 
mands, 23-710 
Decedents'  estates,  setting  aside   ac- 
counts, 6-614 
Default,    applying   for    relief,    6-836; 

18-112 
Defeating  entry  of,   14-897 
Demurrer,  for,  in  supplemental  plead- 
ing, 24-541 
In  equity,  6-920 
Discovery,  waiver  of  right  to  inspec- 
tion, 7-623 
Dismissal,    want    of    prosecution,     7- 

677-679 
Divorce,  in  enforcement  of  alimony, 
7-841 
As  defense,  7-775 
Negativing  in  petition,  7-771 
Easements,   injunction   denied,   7-959 
Eminent  domain,  in  seeking  equitable 

relief,  8-368 
Error,    assignment    of,    when    noticed 

without,  8-531 
Exchange  of  realty,  where  fraud  ap- 
pears,  18-696  " 
Excuse    for,   pleading,  in   injunction, 
13-85 
Patent   infringement  suits,  21-197 
Fraud   and    decoit.    a"?   bar   to   action 

for  damages.  10-41 
Fraudulent  cnnvpyancps,  allegation  of 
time   of   discovery,   10-164 
Defense,  10-184 


LACHES,  confd. 

Guaranty,  pleading  diligence,  10-690, 
691,  693 
Diligence,  question  of  law  or  fact, 

10-697 
"When  diligence  is  question  between 
co-guarantors,   10-702 
Guardian's  sale,  in  setting  aside,  12- 

853 
Highway     proceedings,   in    enjoining, 

11-56 
Indians,  of  tribal,  12-47 

Of  United  States  as  guardian   of, 
12-47 
Indictment,  in  quashing,  12-636 
Infant,   of,  in  impeaching  judgment, 

12-789 
Injunction,  in  objecting  to  bond,  13- 
171 
Dissolution,  laches   as   ground  for, 

13-238 
In  proceeding  to  dissolve,  13-251 
Patent  infringement,  21-215 
Insolvency,     in     revocation     of     dis- 
charge, 13-681 
Intervention,  as  affecting,  14-318 
Judgment,  in  amending,  15-107 

Equitable    relief   from,   laches   pre- 
venting,  15-264 
Vacating,  15-213,  230;  18-341 
Consent   judgment,   14-925 
Legal  remedy,  in   asserting,   18-118 
Liens,  in  enforcing,  18-1004 
Lis   pendens,   as    affecting,    18-1090 
Mandamus,  to  compel  execution,   15- 
786 
As  affecting  right  to,  19-152,  155 
Mandate,  in  moving  to  recall,  19-347 
Marriage,    as    defense   to    annulment, 

19-385 
Marshaling    assets,    as    defeating    re- 
lief, 19-398 
Motion,    as   method   of   raising   ques- 
tion, 21-202 
Motions,   in   making,   20-12 
New  trial,  in  party  seeking,  15-311 
Effect  of  lack   of  diligence  in   dis- 
covering evidence,  20-567 
Nonresidents,  as  to,  in  iniunction,  13. 

238 
Partnership  accounting,  defeating,  21- 

24 
Party  walls,   in    asserting  rights   re- 
specting, 21-111 
Patents,   infringement   cases,   21-206 
Proceedings  to  review  commission- 
er's   decisions,   21-179 
Prohibition,    where    ordinary    remedy 

lost  through  laches,  21-808 
Reformation,  excusing  laches,  22-624 
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IJohoaring,  defeating,  21-211 
Revivor,  in  applying  for,  2.'M72 
Specific  performance^  as  affecting,  23- 
1024 
Alleging  diligence,  23-1054 
Supplemental    pleadings,    in    applica- 
tion for  leave  to  file,  24-527 
Surety,  in  proceeding  against,  21-575 
United  States,  of,  12-47 
War,  as  affecting,  21-179 
LANDLORD   AND    TENANT— Consult, 
analysis  of  tliis  article,  18-443.    See 
Ejectment;  Forcible  Entry  and  De- 
tainer; Implied  and  Express  Agree- 
ments; Lands  and  Land  Transfers; 
Mines  and  Minerals;  Notice;  Pub- 
lic Lands;  Release;  Replevin;  Title; 
Use  and  Occupation;   Waste;  Writ 
of  Entry. 
Advances,   attachment   for,   18-503 
Attachment,  of  leasehold  interest,  3- 
319,  499 
For   advances   and   rent,   18-503 
Burglary,  allegations  of  ownership,  4- 

602 
Case,   the    action    on   the,   by   lessor, 

obstruction  of  easement,  4-640 
Cloud  on  title,  lease  as,  21-997 
Costs,  against  landlord,  14-487 
Court     commissioners,     eviction     pro- 
ceedings before,  16-705 
Cropper,    distinguished   from   tenant, 

18-458 
Cross-demands,   in    actions   on   leases, 
recoupment,  23-673 
Counterclaim  based  on  eviction,  23- 

689 
In  actions  for  rent,  23-617,  628 
Counterclaim       for      breach      of 
covenant,  23-635 
Of  tort  claims  in  actions  for  rent, 
23-687 
Debt,  declaration  for  rent,  6-482;  11- 
1013 
Execution  on  interest  of,  15-894 
Disorderly  house,  joinder   of   defend- 
ants," 7-705 
Distress,  by  landlord,  18-521 
Dower,  tenant  as   defendant,   7-872 
Easements,  actions  concerning,   7-964 
Ejectment,   for   leased   premises,    18- 
471 
Before  judge  who  drew  the  lease, 

16-666 
Vacating  judgment  in,  15-206 
Ejectment,   intervention   by  landlord 

7-1021 
Eminent  domain,  parties,  8-268 


LANDLORD  AND  TENANT,   contd. 
Ivxociition,   on    Icascliold    interest,   15- 
S4S;    18-136 
Crops,  on,   15-893 
Leased  chattels,  15-838 
Sale,  of  leases,  16-171 

Landlord's    preferred    claim,    16- 
202 
Exemptions,  16-116,  118 

Against  judgments  for  rent,  10-105 

Crops,  of,  16-113 

Landlord's  claims,  against,  16-120 

For  rent,  16-115 
Tenant's   claims,  against,   10-91 
Fixtures,  remedies  respecting,  18-677, 
and   see  Fixtures. 

Flowage    of    land,   right    to    sue    for, 
26-75 

Forcible    entry    and    detainer,    land- 
lord   against    intruder,   8-1093 
Against  tenant  holding  over,  8-1103 
Garnishment  of  lessee,  10-465 
Guardian,   lease  by,   12-859;    13-572 
Illegal  use  of  premises,  enjoining,  13- 
20 
Dispossession  for  18-577 
Injunction,  lessor   and  lessee  as  par- 
ties, 13-31 
By    landlord    illegal    use    of    prem- 
ises, 13-20 
Lessee's   employees,   interference 

with,  13-13 
Use  and  occupation,  interference 
with,  13-14 
By   lessee,   13-14 

Mining  leases,  to  protect,  19-803 
Public  lands,  against  lease  of,  13- 
35 
Insane    person 's   property,   leased   by 

order   of   court,   13-569 
Interpleader,  14-185,  229 
Intervention,   by   landlord,   14-302 
Intoxicating  liquors,  liability  of  land- 
lord concerning,  14-450,  487 
Judgment,  payment   out   of   rent,   16- 
722 
'Confession  of,  authorized  by  lease, 
14-845 
Judicial    sales,    renting    property    in- 
volved,   16-827 
Protecting  tenant's  interest,  16-722 
Jury,  existence   of   relation  for  jury, 
18-498 
Jurors,    qualifications,    17-352,     355 
Justice's  courts,  actions  on  lease,  in, 
18-30 
Actions   for   rent,   17-952 
Lareenv    from,     alleging     ownership, 
18-754 
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LANDLORD  AND  TENANT,   contd. 
Lease,  defined,  18-450 

Homestead,   of,   effect,   11-460 
Immoral  purpose,  leasing  for,  rem- 
edy, 13-40 
Insane  persons,  of  property,  13-569 
Judicial  sales,  renting  property  in. 

volved,  16-827 
Jury  room,  taking  lease  to,  17-562 
Public   lands,   restraining  lease   of, 
13-35 
Leased  premises,  recovery  of,  18-558 
Eemedies     of     tenant,     to    recover 
premises,  18-467 
To  protect  possession,  18-468 
Lien,  of  landlord.  18-539 

Execution,  as  affecting,  15-894 
Master  and   servant,  parties  to  serv- 
ants action  for  injuries,  19-468 
Mechanic's    liens,    assertion    against 
lessee,  19-586,  594 
On  leased  premises,  19-602 
Leased  public  lands,  19-626 
Mesne  profits,  recovery  by  landlord, 
19-774 
Parties  to  actions  for,  19-777 
Mining  leases,  actions  on,  19-808 
Ejectment  by  lessee  of,  19-797 
Trespass   as   remedy   of  lessee,   19- 
805 
Moratorium,   as    preventing    enforce- 
ment of  debts,  19-858,  860 
Province  of  judge  and  jury,  as  to  ex- 
istence of  relation,  21-850 
Public  lands,  enjoining  lease  of,  par- 
ties,   13-35 
Quieting   title,   tenant   of  plaintiff  in 

possession,   21-1007 
Eailronds,  lessor  and  lessee  as  parties, 
21-131 
Eemedies  in  case  of  lease,  see  Bail, 
roads. 
Eent,  action  for,  11-725,  1013;  18-471 
Appeal,  amending  demand  for  rent 

on,   18-330 
Attachment  for,  18-503 
Debt  for,  11-1013 
Declaration   or   complaint,  18-487 
Dispossession,    for   failure    to    pay, 

18-558,  569 
Distress,  18-521 
Execution,   for  rent,   15-808 

On   rent,   of  public   lands,   18-851 
Joinder  of  actions,  18-560 
Justice's   court,   actions   in,    17-952 
Lien  for,  18-539 
Mining  leases,  19-809 
Partios,  to  action  for.  18-483 
Tenant  bv   sufferance,  liability  for 
rent,  18-484 


LANDLORD  AND  TENANT,   contd. 
Res  judicata,  judgment  b.v  or  against 
one  as  binding  on  the  other,  23- 
77 
Validity  of  lease,  23-39 
School  lands,  remedies  upon  lease  of, 
21-891 

Summary  proceedings,  to  recover  pos- 
session, 18-569 
Res  judicata  operation  of  decision 


m, 


23-27 


Jury,    peremptory     challenges     17- 

207 
Life   tenant,   by,   18-623 

Against  life  tenant,  18-628 
To  dispossess  tenant,  21-629 
Tenant,  defined,  18-450 
Tenants  in   common  in  lease,  joinder 

in  action  on,  24-757 
Third   party   claim,   by   landlord,    16- 
130 
By  assignee  of  rent,  16-129 
Toll  charges,  action  for,  by  lessee  of 

toll   gate,    21-614 
Trespass,  action  by,  24-939 

Joinder  of   parties,   24-942 
Trover,  by  lessee  of  mining  property, 

19-806 
Wife's   property,   action  for  rent   of, 
11-725 
LAND  OFFICE,  see  PubUc  Lands. 
LANDS   AND    LAND    TRANSFERS— 
Consult  analysis  of  this  article,  18- 
616.     See   Adjoining    Landowners; 
Assistance,  Writs  of;  Attachment; 
Curtesy;  Do^Krer,  Proceedings  To  Re- 
cover;       Easements;       Ejectment; 
Eminent  Domain;   Frauds,   Statute 
of;  Indians;  Joint  Tenants;   Judg- 
ments   and    Decrees,    Enforcement 
of;  Landlord  and  Tenant;  Mechan- 
ics'   Liens;    Mines    and    Minerals; 
Mortgages;        Partition;        Public 
Lands;  Taxation;  Tenants  in  Com- 
mon;  Title;   Trespass;  Trespass  To 
Try    Title;    Use    and    Occupation; 
Vendor     and     Purchaser;     Waste; 
Waters  and  Watercourses;  Writ  of 
Entry. 
Boundaries,  of  lands,  18-651.  And  see 

Boundaries. 
Chattels   real,   execution   on,  15-848 
Commons,    18-636 

Conveyance,    proceedings    to    compel, 
21-677.      See     Specific    Perform- 
ance. 
Boods,  18-699.     See  also  Deeds. 
Escrows,   18-716.     See  also  Escrows. 
Estates    in    lands,    18-622.      And    see 
Estates. 


JNDEt 


LAND     TRANSFERS, 


LANDS     AND 

Exohaiigo  of  real  property,  lS-l'i03 

Exooutioii,   on   real   projierty,   15-Slt 

Executory  devises,  execution  on,  15- 
876 

Fences,  1S-G71.    And  see  Fences. 

Ground  rents,  lS-690 

Homesfonds,  sec  Homesteads  and  Ex- 
emptions. 

Improvements,  recovery  in  trespass 
!to  try  title,  24-1000.  See  Im- 
provements. 

Incumbrances,  see  Incumbrances. 

Indians,  sale  of  lands,  12-49 

Infant 's  property,  sale  of,   12-807 

Injuries  to,  see  Case  (the  Action  of 
Trespass  on  the) ;  Eminent  Do- 
main; Injuries  To  Persons  and 
Property;  Trespass;  Venue. 

Licenses  in  real  property,  18-639.  See 
also  Licenses. 

Life  estates,  18-623.  And  see  Estates. 

Mechanics'  liens,  on  what  interests 
or  estates,  19-601  ' 

Partition,  parties,  20-1015 

Public  lands,  see  Public  Lands. 

Eailroad  right  of  way,  breach  of 
covenant  in  deed  granting,  22-117 

Registration  of  title  under  Torrens 
and  similar  acts,  24-845 

Reversions  and  remainders,  18-627, 
and  see  Estates. 

Tax  deeds  and  title,  proceedings  in- 
volving, see  Taxation. 

Title,  see  Title. 

Trespass  by  animals,  see  Trespassing 
Animals. 

Venue,  of  actions  concerning  lands, 
21-1000.    See  Venue. 

LARCENY — Consult    analysis    of   this 
article,   18-720.     See   also   Criminal 
Procedure. 
Burglary,  joinder  with,  12-533,  534 
Conclusions  of  law,  charging  the  of- 
fense by  name,  12-344,   349 
Embezzlement,    distinguished,    8-203 
Compelling  election,  12-675 
Joinder  with,  12-534 
False  pretenses,  joinder  with,  20-739 
From  mails,  see  Post  Office. 
Housebreaking,    joinder    with,    12-675 
Judgment,  res  judicata  operation,  23- 

29 
Jurors,  matters  disqualifying,  17-349 
Challenges,     number     of     peremp- 
tnries,   17-232 
Landlord's  lien,  for  selling  property 
subject   to,    18-547 
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LARCENY,   contd. 

Libel    and    slander,    in    imputing  lar- 
ceny, 18-903;  949 
Obtaining    money    under     false     pre- 
tenses, joinder  with,  12-534 
Compelling    election,    12-675 
Province  of  judge  and  jury,  as  to  in- 
tent, 21-854 
Recovering  stolen  goods,  joinder  with, 
12-534 
Compelling   election,    12-675 
Robbery,  joinder  with,   12-534 
Variance  as  to,  in  indictment,  12-593 
As  instrument  stolen,  25-602 
As  to  amount  taken,  25-595 
As   to   time,   25-576 
Venue,  25-930 

Property  transported,  25-931 
LAW,   see  Due  Process  of  Law;   Sta- 
tutes. 
LAW   AWD  FACT,    QUESTIONS    OF, 

see  Province  of  Judge  and  Jury. 
LAW  OF    THE   CASE — Consult   analy- 
sis of  this  article,  18-781.     See  Rea 
Judicata;  Stare  Decisis. 
Appeals,   subsequent,   2-482,   483;    19- 

353 
Case  and   question    certified,    not  re- 
examined on  writ  of  error.  Conn., 
4-688 
Judgment  in  appellate  court,  N.  Y., 
4-739 
Criminal  appeal,  decision  on,  23-139 
Instructions,   13-808 
Meaning  of,  2-140 
Remand,  proceedings,  after,  19-341 
Renewal   of  motion   once   denied,  20- 

42 
Sheriffs  and  constables,  judgments  on 

official  bonds,  23-920 
Workmen 's    compensation    cases,    in, 
26-578 
LAWYER  AND  CLIENT— Consult  an- 
alysis of  this  article,  18-815.       See 
also  Attorneys;  Liens. 
Compensation,   payment   as   condition 

to  substitution,  24-293 
Conduct    of    attorney    as    ground    for 

new  trial,   see  New  Trial. 
Malpractice,    survival    of    action,    24- 

622 
Stipulations  by   attorney,   see   Stipu- 
lations. 
Substitution,  see  Substitution  of  At- 
torney. 
LEASE,     see    Landlord    and    Tenant; 
Mines  and  Minerals;  Public  Lands. 
LEGACIES,  see  Wills. 

Legality,  of  contract,  when  for  jury, 
ll-i056 
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LE6AL  ACTIONS,  24-366 
LEGAL  NOTICE,  see  Notice. 
LEGAL  REMEDY— Consult  analysis  of 
this  article,  18-SGO.     See  Creditors' 
Suits;      Fraudulent     Conveyances; 
Injunctions;     Remedy;     Suits    and 
Actions. 
Accounting    between     principal     and 
agent,  21-534,  537 
Pleading  want  of  legal  remedy,  21 
559 
Adequate   remedy   defined,   19-161 
Adequacy    of,    accounting,    between 
partners,  21-19,  20 
Ejectment,  21-1006 
How  urged,  18-866 

Allegations   as  to  in  mandamus, 

19-263 
Answer,  by,  18-872 
Demurrer,  by,  13-174;  18-870 
Motion  to  dismiss,  18-873 
Plea,  18-873 

Pleading,     in     partnership      ac- 
counting,   21-35 
Mistake,  relief  from,  19-831 
Partnership  agreement,  to  enforce, 

21-18 
Quieting   title,   21-995,   999,   1004 
Attorneys,    to    recover    compensation, 
18-839 
Client's  funds,  to  protect,  18-854 
Averments  as  to,  18-865;  21-185 
In  bill  for  injunction,  18-120 
Condition   subsequent,  breach   of,   IS- 

7.04 
Demurrer,   because   of   legal   remedy, 

13-110,  174;   18-867,  870 
Distress,  injunction  against,  18-534 
Equitable  lien,  as  bearing  on,  18-993 
Equitable   relief,   from   judgments  at 

law,  15-273;  18-117;  18-143 
Equitable  set-off,  availability  of  legal 
remedy,  23-606 
Averments  as  to  legal  remedy,  23- 
791 
Extra-legal,    exhausting,    14-51 
Fraud,  defeated  by,  effect,  18-865 
Habeas  corpus,  other  adequate  relief, 

10-944 
Highway  obstructions,  to  remove,  11- 

172 
Homestead,  to  protect,  11-414 
Information,   legal    remedy   adequate, 

12-709 
Injunction,  adquacy  of  legal  remedy, 
11-269,   412;    13-236;    18-613 
Labor   union,   against,    18-418 
Pleading,   13-73,  82,  114 
Remaindermen       and       revisioners, 
by,  18-632 


LEGAL  REMEDY,   contd. 
Injunction,  contd- 

To   prevent   breach   of   contract   in 

restraint   of  trade,  23-92 
To    prevent     enforcement    of    me- 
chanic's liens,  19-611 
Insolvency,  effect  of,  16-570 
Insurance,  on   contract   of,   14-11,  12, 

13 
Interpleader,  where  legal  remedy,  14- 
191,  208 
Bill  in  nature  of  interpleader,  14- 
236 

Intervention,     where     legal     remedy, 
14-324 

Judgment,    relief    from,    where    legal 

remedy  exists,  15-273;  18-117,  143 

Cross    demands    against    judgment, 

15-350 
Satisfaction   of  judgment,   to   com- 
pel,   3  6-587 
Set-off,   of  judgment,   16-570 

Jury,   as  affecting  right   to,   16-884 

Laches,  in  asserting,  18-118 

Landlord  and  tenant,  disturbance  of 
possession,    18-469 
Lien,  impairment  of,   18-544 
Enforcement  of  lien,  18-551 

Liens,  to  protect,  18-544,  1012,  1014 
Enforcement   of,   18-551,  1001 

Loan  association,  of,  against  officers, 
18-1098 

Mandamus,  adequacy  of  other  reme- 
dy,   12-272;    16-593;    19-123,    157, 
136,  181,  263,  350,  358 
In  election  cases,  19-234 

Marshaling  assets,  adequacy  of  legal 
remedy,  19-399 

Mechanic's     lien     enforcement,     ade- 
quacy of  legal  remedy,   19-614 

Mortgage    foreclosure,     existence     of 
other    remedies,    19-912 

Multiplicity   of   suits,   inadequacy   of 
as  ground  for  enjoining,  20-77 

Non-residence,    effect    of,    16-570 

Patent  infringement,  21-184 

Patents,     cancellation     where     legal 
remedy,  21-223 

Principle    and    surety,    suits    against 
surety,    21-576 

Reformation,  when  legal  remedy  ade- 
quate, 22-613 

Rescission    and    cancellation,    absence 
of  as   prerequisite,  22-981,  994 

Resort    to,    prevented    by    adversary, 
15-276 

Roads,    obstruction    of,   21-613 

Set  off,  of  unliquidated  demands,  23 
721 
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LEGAL  REMEDY,   coittd. 

Spoi'iiil   assossmonts,  to  relieve   from, 

23-909 
Specific     performance,     adequacy     of 
lejial    remedy,    2;M016 
Allegations  as  to  legal  remedy,  23- 
1051 
Taxes,    for    collection    of,    adequacy, 

24-6S7 
Trespass,    inadequacy   as   ground    for 

injunction    Against,    24-9()9 
Trusts,    effect    in    equity   jurisdiction 
of.  25-70 
LEGATEJ-:S      AND      DISTRIBUTEES, 
see    Decedents'    Estates;     Inherit- 
ance. 
LEGISLATIVE     ACT,     see     Statutes; 

United  States. 
LEGISLATIVE     BODIES,      quo     war- 
ranto  to   test   membership,   ??2-21 
LEGITnLlTION,      see      Parent      and 

Child. 
LESSOR,  see  Landlord  and  Tenant. 
LETTERS,  see  Personal  Property;  Post 

Office;  Threats. 
LETTERS     ROGATORY,     see     Deposi- 
tions. 
LEVARI  FACIAS,  see  Executions. 
LEVEES,   see    Waters    and    Water- 
courses. 
LEW,   see  Attachment;    Garnishment; 
Judgments    and    Decrees,    Enforce- 
ment  of;    Justices    of   the    Peace; 
Process;    Service   of    Process    and 
Papers;    Sheriffs,    Constables    and 
Marshals. 
Admission   of,  by   third   party   claim, 

16-139 
Animals,  on,   15-931 

Attached   goods,   on,   15-807 
Attachment    of,   3-488 
For  rent,   18-515 
Partners,  actions  against,  21-51 
Bailed   property,   on,    15-835 
Bills  and   notes,  on,   15-835 
Bonds,  on,  15-835 
Choses  in  action,  on,  15-834 
Conflict   of  laws,   execution,   15-831 
Consignor,  on   property  of,  15-838 
Constable,  by,  of  justice's  execution, 

18-136 
Corporate   stock,   16-194 
Corporation,  on  property  of,  15-913 
Custodia    legis,    on    property    in,    15- 

895;    18-515 
Custody   of   property,   under,    18-138 
Directions  as  to,  in  execution,  18-134 
Dismissal,  of,   16-124 

Third    partv    claimant,    on    verdict 
for.  16-159 


LEVY,   coiitd. 

Distress   warrant,   18-530 

Custodia  legis,  on  property  in,  18- 
515 

Excessive,   as   abuse   of    process,    21- 
792 

Execution,  of,  general  treatment,  15. 
901 
Service  of  execution  distinguished, 

15-902 
Void   execution,   18-138 
Exemption  from,  see  Exemptions. 
Exempt  property,  on,  as  abuse  of  pro- 
cess,  21-791 
Fraudulent,  effect  on  sale,  16-212 
Injunction    against,    21-99, 
Interested  party  cannot  make,  15-910 
Interpleader   by-  sheriff,   necessity   of 

levy,   14-232 
Irregularities  in,  effect  on  execution 

sale,   16-213 
Joint   defendants,   against,    15-917 
Judgments,   on,    15-834 

By  owner  of  judgment,  15-910 
Judicial   sale,  as  prerequisite   to,   16- 

721 
License,    to    satisfy    license    fee,    18- 

979 
Mandamus   to   compel,   19-21Q 
Manner  and  conduct  of,  21-93 
Manner    of   making,   18-137 
'i\^^ho  may  control,  15-905 
Notice  of,  landlord's  attachment,  18- 
516 
To   partner,   21-93 
Partnership,  executions  against,  21-93 
Personal  property,  on,  15-831;  18-136 
Possession,   effect   on,   21-94 
Real  property,   on,   18-136 
Sequestration,   of   writ   of,   23-497 
Several   writs,   order   of   making,    15- 

917 
Sheriff,    by,    justice's    execution,    18- 

136 
Stay  of  execution,  effect  on  levy,  18- 

145 
Surety,  directed  by,  15-905 
Third    party    claim,    effect    of    inter- 
posing,  16-139 
Time,   to   make,   18-137 

Void,  where   made  too  late,  15-918 
Title,  effect   on,  21-94 
Waiver   of,   15-906 
Who   may  make,  execution,   15-908 
LEWDNESS— Consult   analysis   of   this 
article,  18-876.     See  Adultery;  Dis- 
orderly Conduct;  Disorderly  House; 
Incest;     Obscenity;     Post     Office; 
Prostitution.      See    also     Criminal 
Procedure. 
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LEX  FORI,  see  Remedy.  See  also  Con- 
flict of  Laws. 
LIBEL  AND  SLANDER— Consult  an- 
alysis of  this  article,  18-885.  See 
Case  (the  Action  of  Trespass  on 
the) ;  Liducement;  Privilege. 
Amendments  as  new  cause  of  action, 

20-362 
Bills  of  particulars,  4-398 
Case,  the  action  on  the,  4-638 
Certainty   in   pleading,    18-897 
Colloquium  in,  18-898 
Corporations,    liable    for    libel,    5-562 
Crime,  for  imputing,  18-903,  933 
Cross-demands,   23-617 
Counterclaim,  23-642 

Based  on  libel  or  slander,  23-682, 
689 
Declaration  or  complaint  for,  18-897 
Defamatory  matter,  how  pleaded,  18' 

917 
Excessive  verdict,  new  trial  for,  20- 

543 
Foreign    language,    in,    how   pleaded, 

18-918 
Husband    and   wife,    of   wife,    action 

for,    11-722 
Inadequate  verdict,  new  trial  for,  20- 

548 
Inducement    in,    18-897 
Innuendo   in,   18-898,   906 
Intervention  in,  14-305 
Judgment,  res  judicata  operation,  23- 

79 
Judicial   proceedings,  reports  of,   18- 

931 
Jury,   province    of,    13-713 

Disqualification    of   jurors,    17-384 
Jury  room,  taking  libelous  publica- 
tion   to,    17-562 
Standing  jurors  aside,   17-27 
Labor  union,  bv,  restraining  publica 

tion,  18-427 
Legal    directory,    failure    to   rate    at- 
torney  in,   18-911 
Motion   picture,   libel   by,   18-926 
Per    se,    words    libelous,    18-903 
Publication  of,  necessity  of  pleading, 

18-911 
Servant,  of,  19-457 
Survival,    as    damage   to    person,    24- 

618 
Title,   slander  of,   survival,   24-615 
Variance,  in  indictment  for,  12-.')95 
LIBEL  IX  AD^^RALTY,  see  Admiral- 
ty. 
Trial,    openinp   and    closing,   20-803 
Yenu©  of  prosecution,  25-932 


LIBERUif   TENE^fENTUM,   plea    of, 
24-952.     See  Trespass. 
Traverse,    24-953 

Variance  and  failure  of  proof,  24< 
955 
LICENSES — Consult    analysis     of    this 
article,    18-973.    See    Hawkers    and 
Peddlers;  Indictment  and  Informa- 
tion; Intoxicating  Liquors;  Intern- 
al   Revenue;    Lands    and    Land 
Transfers;  Municipal  Corporations; 
Pawnbrokers;     Penalties,     Forfeit- 
ures and  Fines;  Physicans  and  Sur- 
geons;    Taxation;     Theaters     and 
Shows. 
Appeals,  from  orders   respecting,   18- 

977 
Automobile,    indictment    for    hauling 

without    license,    11-259 
Druggists,  carrying  on  business  with- 
out,  10-990 
Eminent    domain,    defense    to    action 

for  damages,  8-355 
Execution  on,  15-849 
Factors  and  brokers,  want  of  alleged 

as   defense,   8-898 
Fees,   proceedings   to   collect,   18-97& 
Garnishment   of   money   paid   for  in- 
valid   license,    10-466 
Hawkers  and  peddlers,  allegations  in 

indictment,    10-973 
Injunction,     against     canceling,     13- 
243n. 
Against    performance    without    li- 
cense, 24-785 
Against   repeated    prosecutions   for 

failure   to   pay,    24-420 
Eemedv  of  licensor  of  patent,  21- 
182 
Insurance,  to   solicit,   14-107 
Intoxicating    liquors,    allegations    as 
to   licen.se,   14-368,  413,  416,  531, 
482 
Certiorari,  to  review  grant  of,  14- 
474 
Jury,   in   proceedings    to   revoke,    16- 

904 
Mandafnus    to    compel    issuance,    18- 

976;    24-785 
Of   theaters    and    shows,   proceedings 

involving,    24-785 
Patents,  of,  remedy  in  respect  to  21- 
181 
Infringement  suits  against  licensee, 

21-190 
Infringement  suits  by  licensee,  21- 

189 
Jurisdiction    of  actions  respecting, 

21-183 
Pleading   license,   21-193 
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UCTENSES.  cotitd. 

Patonts.   coittd. 

i'ublii'     laiuls,    ]>loatliiig    license    to 
remove    timber    from,    21-887 

Quo  warranto  to  test  validity,  22-35 

Railroads,  to,  remedies  of  landowner, 
22-llG 
Injuries    to    licensee,    22-225 

Real  property,  in  respect  to,  18-639 
Remodies,   of   lioonsor,    18-639 
Of  licensee,  18-039 

Rescission  of  license  contract,  21-182 

Survival  'Of    proceedings    to    secure, 
24-030 

Tenant,    distinguished   from    licensee, 
18-451 

Trespass  by  mining  licensee,  19-805 

Trover  bv  license   of  mining  proper- 
ty,   l'9-SOO 

^Vaut    of   pleading,    14-368,   416 

LIENS — Consult  analysis  of  this  ar- 
tii'lo,  IS  987.  See  Admiralty; 
Architects  and  Builders;  Inns  and 
Innkeepers;  Judgments;  Justices 
of  the  Peace;  Landlord  and  Ten- 
ant; Marshaling  Assets;  Master 
and  Servant;  Mechanics'  Liens; 
.Pawnbrokers;  Personal  Property; 
Pledges;  Proceedings  in  Rem;  Bail- 
roads;  Sales;  Seamen;  Sequestra- 
tion; Ships  and  Shipping;  Subro- 
gation; Taxation;  Trover  and  Con- 
Version;  Vendor  and  Purchaser; 
Warehousemen. 
Admiralty,  see  infra,  Maritime. 
Advan(:>es,  for,  attachment  to  enforce, 

18-503 
Agricultural,    18-643 

Enforcement    of,    18-643 
Proceedings  to  protect,  18-643 
Amendments,    in    actions    to    enforce 

liens,   19-5 
Animals,  complaint  for  agistment,  1- 

977 
Appeals,    effect    on    judgment,    2-326 
Attachment,    acquired    by,   3-589 
Appeal,  effect  of,   3-844 
In  suits  to  enforce,  3-347;   13-412; 

18-503 
Lien  of  judgment  relates  back  to, 

3-725 
Of  lien,  3-279 
Priorities,   3-604 
Restoration,  3-647 
Vacating  by  holders  of  subsequent, 

3-767 
Waiver,  3-639 
Attorney's   lien,    16-561 

Accounting  in  reference  to,  18-833 


LIENS,   contd. 

Attorney's  lien,  cotitd. 

CompromiHe   and   settlement,   effect 
on   lion,    1S-S22 
In   fraud   of  lien,  18-826 
Enforcement    of,    18-821 
Equity,  in,  18-840 
Execution,    by,    18-832 
Foreclosure,  by,   18-842 
Of  possessory  lien,  18-837 
Summary     proceedings,     by,     18- 
832,    841 
Intervention    to    protect,    14-298 
Judgment,    as   affecting    set-off    of, 

16-566 
Notice   of,   18-836 
Case,  to  enforce,  13-412 
For  injuries  to,  4-631 
€loud  on   title,  as,  21-997 
Collateral    attack,   of    order   vacating 

lien,    15-399 
Conclusions    of    law,    geneTal    aver- 
ments of,  5-218 
Consolidation     of     actions,     foreclos- 
ures, 5-268 
Costs,  as,  in  boundary  disputes,   18- 
671 
Criminal    cases,    5-766 
In   enforcing  liens,   16-120 
Creditors'   suits,   lienholders  as  part- 
ies,  6>-198,   199 

Judicial   sale   subject  to,  6-243 
Cross-demands,      in      proceedings      to 

foreclose    liens,    23-645 
Deposit  in  court,   to  release,  7-147 
Distress,    to    perfect,    18-540 

To    enforce,    8-521 
Divorce,  of  judgment  for  alimony  7 

836 
Ejectment,   mere    lien    holder,    7-1017 
Eminent  domain,  by  judgment,  8-329 
Enforcement  of,  innkeeper's  lien,  13- 
411 
Attorney's  lien,   see   supra.    Attor- 
ney's   lien. 
Equity,  in,  8-405;   13-411:   18-840 
Internal    revenue,    for,    14-131 
Landlord's    lien,    18-549 
Liveryman's   lien,   18-1096 
Nature  of  proceedings,  21-676 
Quasi  in  rem  proceedings,  17-689 
Remedies   to    enforce,    18-994;    19-3 
Attachment,    3-347;     13-412;     18- 

503;    19-3 
Distress,    18-521 
Execution,  18-832 
Foreclosure,   15-409;    18-551,   842; 
19-3 
Statutory  method  not  exclusive  of 
equitable  foreclosure,  24-184 
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tlENS,   contd. 

Enforcement  of,  contd- 

Summary   proceedings,    18-551 
Thresher's  lien,   18-650 

Equitable,   contractors   and  material- 
men,   19-o91 
On  proceeds  of  sale  of  leased  prop- 
erty,  18-541 

Equity  jurisdiction,  8-405;  13-411;  18- 
840 
"Vendors,  parties,  4-458 
Exchange  of  realty,  vendor's  lien  on, 

18-694 
Execution,   to   enforce   lien,   18-832 
Execution  sale,  refund  of  proceeds, 
16-204 
Exemption  contest,  effect   on,   11-521 
Exempt   property,   upon,   16-118 
Factors   and   brokers,   against   goods, 

8-867,   868 
Farm  lands,  on,  levy  to  enforce,   18- 

516 
Foreclosure,   of  lien,   15-791;   21-458 
Attorney's  lien,   18-842 
Federal  courts,  publication  of  pro- 
cess, 25-458 
Lamdlord's    lien,    18-551 
Sale   on,   necessity   of   levy,   15-904 
Servant's   liens,   19-442 
Survival    of    action,    24-626 
Forthcoming   bonds,   paramount    'iens 
on   property,   10-18 
Effect    of   breach,    10-20 
Liability   where   other   liens,    10-23 
Fraudulent  conveyance,  no  action  by 
lien   holder,   10-113 
Allegation   of  lien,  10-169 
Ascertaining,  10-202 
Gaming,    lien    on    premises    of    judg- 
ment for  loss,  10-327 
Garnishment,   debt   secured  by,   1-424 
Lien  of,   10-500 

Perfected    by   judgment,    10-582 
Priorities,    10-516 
Subsequent    liens,    10-518 
When  attaches,  10-508 
Of  property  subject  to,  10-443 
Guardian   ad  litem,  for   services,   10- 

768 
Homestead  allotment,  effect  on  lions, 

11-402 
Improvements,  for,  18-685 
Infant's     property,    on,    ascertaining 

before   sale,   12-822 
Injunction,     pending   suit   to    enforce 

lien,  19-5 
Innkeepers,  of,  13-409 
Enforcement,  13-411 
Internal    revenue,    for,     enforcement, 
14-131 


LIENS,   contd. 

Intoxicating   liquors,    illegal    sale    of, 

14-4S2,  487 
Judgment,  lien  of,  15-903 
Alimony,  7-836 

Costs,  in  criminal  case,  5-766 
Eminent  domain,  8-326 
Enforcing  lien,  19-5 
Homestead,  on,  11-300 
Interstate     commerce     commission, 

order  of,  not  a  lien,  14-272 
Nunc    pro    tunc    judgment,   arising 

from,  15-130 
Opening    and    vacating,     effect     on 

lien,   15-239 
Rent,  payment  out  of,  16-722 
Judicial      sales,      ascertaining     liens 
prior  to,  16-721,  826 
Deducting  liens,  16-735,  767 
Jurisdiction,   to    enforce,   19-4 
Jurv,    right    to,    in    lien   foreclosures, 

16-897 
Landlord's   lien,   18-539 
Actions   based    on,    18^545 
Enforcement,  18-549 

By  and  against  whom,  18-552 
Eemedies  to  enforce,  18-550 
Priority  of,  18-543 
Property   subject   to,   18-541 
Protection  of,  by  action,  18-461 
Injunction   to   protect,   18-544 
Sale  or  removal  of  property,  18-543 
Lapse   of   lien,    as   affecting  jurisdic- 
tion, 17-705 
Legacy  lien  on  estate,  26-365 
Liveryman,   of,   enforcement    of,    18- 

1096 
Logs,  for  work  upon,  19-3 
Maratime  liens,  see  Maratime  Liens. 
Decree  in  personam,  1-550 
Enforcement  in  rem,  1-414,  .415 
Intervention  by  lienholdor,  1-520 
Jurisdiction  of  admiralty,  1-398 
Marshaling    assets,    nature   of   right, 

19-397 
Master  and  servant,  lien  for  servant's 

wages,  19-441 
Mechanics,  of,  see  Mechajiics'  Liens. 
Miner's,  general   treatment,   19-811 
Mortgage,  of,  quieting  title,  21-1004 
Of   property    subject    to   liens,    18- 
543 
Partial   foreclosure,   24-306 
Parties,    to    proceedings    to     enforce, 

19-4 
Partition  suit,  establishing  in,  20-1047 
Possession,  necessity  for,  19-3 
Principal    and    agent,    lien    of   agent, 

21-547 
Railroads,   on,  foreclosure,  22-157 
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LIENS,   cotitd. 

K\nu'iUos  to  enforce,  sec  supra,  En 

foroement. 
Kent,  for,  see  snpra,  Landlord's  lien. 
Soquostratiou,   by    Hen    claimant,    23- 

403 
fipocial     ai^scs&ments,    liens    for,    23- 

974 
Specific   performance,  lienors  as   par- 
ties,  23-1041 
Splitting  action  on,  24-310 
Statute  of  limitations,    pleading    by 

lienholders,   18-1022 
Stock,    of    corporation     on,     enforce- 
ment,   24-1 S4 
Taxes,  for,   foreclosure   of,  15-409 

Enforcement,  24-674 
Tender,   payment   into   court,   24-773 
Of  amount   as   condition   precedent 
to  replevin  or  trover,  24-760 
Third  partv  claim,  by  lienholder,  16- 

130 
Threshers,  18-650 

Vendor's  lien,   23-207.     See    Vendor 
and  Purchaser. 
Enforcement    upon    nonpayment   of 

purchase  price,  23-210 
Execution   on,   15-888 
Homesteads,  11-457 
Venue,  of  proceedings  to  enforce,  19- 
4;   25-877 
LIFE  ESTATES  AND  "REMAINDERS, 
see  Lands     and     Land     Transfers. 
See  also  Curtesy;   Dower,  Proceed- 
ings To  Recover;    Ejectment;    In- 
heritance;       Parties;        Partition; 
Title;  Waste;  Wills.     And  see  Es- 
tates. 
Quieting  title  to,  21-1007 
LIFE  INSURANCE,  see  Insurance. 
LIGHT  AND  AIR,  see  Adjoining  Land- 

o\\mers. 
LIMITATION    OP    ACTIONS— Consult 
analysis  of  tliis  articlo,  18-1017.  See 
Adverse  Possession;  Dismissal,  Dis- 
continuance  and   Nonsuit;    Laches. 
Abortion,  1-96 
Account,  action  on,  1-228 
In  equity,  1-296 
Stated,  1-248 
Acknowledgment  of  debt,  in  bar  of, 

18-1074 
Actions  to  review,  15-364 
Admiralty,   filing   libel   is   commence- 
ment of  action,  1-424 
Agricultural   lien,   proceedings  to  en- 
force, 18-646 
Amendment,  new  cause  of  action,  20- 
347 
Of  information,  12-557 


LIMITATION   OF   ACTIONS,    contd. 
AnuMuiint'iit,    cotitd- 

Ix'clai.^  back,   1-!»2S,  929 
Annuities,    1-991 
Answer,  raising  by,  18-1052 
Appeals,   time    of   taking,  2-301;    18- 
197 
Pleading  statute  on,  18-328,  1043 
Appea'^ance,  effect  of  withdrawal  of, 

2-565 
Architects  and  builders,  2-708 
Assignment    for     creditors,     enforce- 
ment of  trust,  2-65 
To  set  aside  prior  conveyance,  3-71 
Assumpsit,  special  plea  of,  3-190,  213 
Attachment,  on  forthcoming  bond,  3- 
671 
Against   attorney,   18-853 
Attorneys,  in  disbarment,  3-870 

Attachment  against,  18-853 
Bankruptcy     proceedings,     time     for 
claims,  3-903 
Actions  by  or  against  trustees,  3- 

940 
Outlawed  debts  scheduled,  3-974 
Banks   and   banking,   actions   for   de- 
posits, 4-9 
Liability  of  oflQ-cers,  4-38 
On  liability  over  subscription,  4-32 
On  subscriptions,  4-31 
Breach   of  promise,  4-549 
Case,  the  action   on  the,  4-662 
Certainty   in  pleading,  18-1055 
Change   in   statute   as  impairment   of 

contract,  22-722 
Charging  matters  in  avoidance,  crim- 
inal   pleading,    12-352 
Commencement    of   action,   allegation 
of   time,    6-416 
Burden    of    proving    in    action    for 

death,  6-448 
In    admiralty,    1-424 
What   constitutes,   24-352 
Contempt,  5-379 
Contract    limiting    time,    24-733;    14- 

44;   10-225 
Copyright  proceedings,  criminal,  5-511 
Corporations,  apply  to,  5-594 
Foreign  corporations,  5-735 
For    mismanagement,    5-696 
On  stock  subscriptions,  5-196 
Stockholders'    suits,   5-704 
Courts  martial,  6-127 
Covenant,  action  of,  6-159 
Cross-demands,  based  on  outlawed  de- 
mands, 23-710 
Customs   duties,  for  forfeiture,  6-356 
Offenses,  6-358 
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LIMITATION  OP  ACTIONS,  contd. 
Death   by   wrongful    act,    commence- 
raent  within  the  time,  averment 
of,  6-416 

Burden  of  proving,  6-448 
Decedents'   estates,  opening    account 

in  equity,  6-614 
Demurrer,  6-918;  18-1045 

General  or  special,  6-926,  931 
Particular  section  of  statute,  6-881 
To  indictment,  12-652 
Denials,  not  under  general,  7-97 
Departure,  continuing  trespass  in  re- 
ply, 7-139 
Dismissal,  extended  by  dismissed  ac- 
tion, 7-688 
Where   action  barred,   18-90 
Divorce  in,  7-771,  775 
Easements,  prescription,   7-968 
Elections,    jurisdictional    in    contests, 

8-62 
Eminent    domain,   actions    for    dam- 
ages,  8-355 
Equity,  how  raised  in,  18-1046,  1055 
Errors,  assignment  of,  plea  to  assign- 
ment, 8-653 
Escheat,  8-677 

Execution,  as  affecting,  15-747 
Issuance  of,  15-752 
On  death  of  party,  15-772 
Redemption  from,   16-223 
Stay   of   execution,   effect,  16-555 
Former  action,  in  avoidance,  18-1079 
Fraudulent  conveyances,  allegation  of 
time  of  discovery,  10-164 
Whether  statute  applicable,  10-185 
Gaming,  action  to  recover  money,  10- 
325 
Actions  for  penalties,  10-329 
From   owner  of   premises,   10-326 
Garnishment,  cease  to  run  after  gar- 
nishee process,  10-513 
General  issue,  showing  under,  18-1054 
Guardian's  sale,  setting  aside,  12-853 
Indictment,  as  ground  for  quashing, 

12-632 
Injunction,  pleaded  in  answer,  13-238 
Expiration  of,  by  lapse  of  time,  13- 
240 
Interest,  claims  for,  14-119 
Internal  revenue,  actions  concerning, 

14-131,  142 
Interstate   commerce    commission,    of 

complaints   to,   ]4  244,   251 
Intoxicating        liquors,      prosecutions 

concerning,  14-381 
Joinder   of   defendants,   as  affecting, 
11-979 


LIMITATION  OF  ACTIONS,   contd. 

Judgments,   enforcement  of,  16-554 
Confession  of,  on  barred  debt,   14- 

844 
Equitable  relief  from,  15-269,  280 
Pleadings,  judgment  on,  14-928 
Revival  of,  18-150 
Vacating,  15-196,  208,  221 
Judicial   sales,   redemption   from,   16- 
832 
Setting  aside,  12-853 
Jury,     right     to,     where     limitations 

pleaded  in  equity,  16-884 
Laches,  distinguished,  18-430 
Legal  disabilitv,  as  affecting,  16-555; 

18-1035,  1064,  1070,  1078 
Libel  and  slander,  18-941 
Logs,  to  foreclose  lien  on,  19-3 
Mandamus,   19-124 

Where  other  remedy  barred,  19-160 
Marriage,  annulment  of,  19-385 
Master  and  servant,  injury  to  servant, 

19-497 
Mechanic's  liens,  to  enforce,  19-629 
Mining  claims,  to  determine,  19-787 
Motion,  raising  by,  18-1044 
New  promise,  in  bar  of,  18-1074 
Notice,  as  bar  to,  injuries  from  high- 
ways, 11-200 
Patents,   review   of   patent   office   de- 
cisions,  21-179 
Payment,  effect  of  partial,  18-1074 
Plea  of,   18-1052 

A  personal  plea,  11-1032 

Conclusion  of  law,  5-224 

Criminal  case,  2-917 

Divorce,   7-777 

In   assumpsit,   3-190,   213 

Justice's  court,  in,  18-39 

Mining  claim  contests,  19-792 

Not    confession    and    avoidance,   5- 

230 
Patent   infringement   suits,  21-194 
Pleading  to  amended  cause  of  action, 

20-372 
Power  to  confess  judgment,  as  affect- 
ing, 14-826 
Principal     and     surety,     proceedings 

against  surety,  21-576,  577 
Prisoners,   statutes   applicable  to,  21- 

607 
Process   incorrectly  dating,   to   avoid 

the  statute,  21-750 
Province   of  judge   and   jury,   18-1081 
Rpdomption,  from  execution,  16-223 

From  judicial  sales,  16-832 
Revivor,  of  right  to  revive,  23-169 
Stav.   of  execution,  as  affecting,    16- 
'555 
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LIMITATION   OF  ACTIONS,    contd. 
^upiileiiuMital    ploailiiigs    not    affoctod 

by,  24-514 
Time,  computation  of,  24-808 

To  pload,   18-1042 
What  law  governs,  22-727 
Withdrawal   of  answer  to  plead,  24- 

271 
Writs  of  error  coram  nobis,  15-375 
LIQUOKS,  see  Intoxicating  Liquors. 
LIS    PENDENS — Consult     analysis     of 
this  :uiiile,  18-1087.    See  Notice. 
Attachment,   3-631,   633 
Execution,  as  affecting,  15-896 
Jurisdiction,   as   affecting,    17-707 
Mortgages,    foreclosure    proceedings, 
19-926 
LITERARY  PROPERTY,  see  Personal 

Property. 
LIVERY  OF  SEISIN,  18-703 
LIVERY   STABLES — Consult    analysis 
of  this  article,  18-1096 
Exemptions,   of  animals,  16-72 
Lien,  as  affecting  exemptions,  16-119 
LIVE    STOCK,    see    Animals;    Freight 
Carriers;       Insurance;      Interstate 
Commerce;  Trespassing  Animals. 
LOAN,  see  Interest;    Money    Counts; 
Pawnbrokers;  Usury. 
Crops,  of,  subject  to  landlord's  lien, 

18-547 
Exemptions,  against  claim  for  money 

loaned,  16-115 
Partners,   between,   21-8,  12 
LOAN    ASSOCIATIONS— 'Consult    an- 
alysis of  this  article,  18-1098.  See 
Associations. 
LOCAL  ACTIONS,  see  Venue. 
LOCAL  IIvrPROVEMENTS,   see  High- 
ways,  Streets  and  Bridges;   Muni- 
cipal Corporations;  Special  Assess- 
ment; Taxation;  Waters  and  Water- 
courses 
LOCAL  PREJUDICE,  see    Change    of 

Venue. 
LOCATION,  see  Mines  and  Minerals; 

Public  Lands. 
LODGING     HOUSE     KEEPERS,     see 
Inns  and  Innkeepers;  Landlord  and 
Tenant. 
LOGS  AND  LOGGING— Consult  analy- 
sis of  this  article,  19-1.    See  Liens; 
Work   and  Labor. 
Action  for  cutting  timber,  in  justice's 

court,  18-35 
Execution,    on    standing   timber,    15- 

893 
Injunction,   against    cutting     timber, 
13-225 


LOGS   AND   LOGGING,   contd. 
Injunction,    contd. 

Removal  of  timber  from  state  lands, 
21-891 
Lien,  jurisdiction  to  enforce,  18-1001 
Public  lands,  removal  of  timber  from, 
injunction,  21-885 
Prosecution,   21-888 
Trespass,  for  injury  to  timber,  19-805 
Trover,  for  timber,  18-630 
LOOKING  AND  LISTENING,  see  RaU- 

roads;  Street  Railroads. 
LORD  CAMPBELL'S  ACT,  see  Death 

by  Wrongful  Act. 
LOST  GOODS,  see  Personal  Property. 
LOST     INSTRUMENTS— Consult     an- 
alysis  of    this   article,    19-21.      See 
Records. 
Account  stated  may  not  be  impeached 

where,  1-255 
Affidavit,  for  appeal,  18-210 
Affidavits  of  merits,  lost,  1-710 
Appeal,  supplying  on,  18-332 
Arraignment     and     plea,     rearraign- 
ment   on   filing   certified  copy   of 
indictment,   2-866 
Assistance,  writs  of,  3-145 
Bankruptcy  proceedings,  proof,  3-901 
■Bill    of   exceptions,     equitable     reli^'T 
where  lost,  15-276 
Complaint   of   declaration,   supplying, 
12-163 
Copy  attached  to  transcript,  18-279 
Deeds,   bill    to    restore,    as    collateral 

proceeding,  15-389 
Indictment,    rearraignment    on    certi- 
fied copy,  2-866;  12-150 
Supplying  lost  indictment,  12-160 
Mandamus,  19-216 
Information,  supplying  lost,  12-162 
Judgment,  execution,  on  lost,  15-735 
.Jury,  in    proceedings   to   restore,   16- 

907 
Justice   of  peace,    power    to  supply, 

18-52 
Process,  21-756 
Records,  see  Records. 
Seal,  presumptions  as  to,  21-749 
Stock,     compelling     issuance    of   new 

certificate,  24-168 
Wills,    jurisdiction     to    establish,    21- 
653' 
Lost  or  destroyed,  probate,  26-319 
LOTTERIES — ^Consult   analysis   of   this 
article,   19-49.     See    Gaming;    Post 
OfSce. 
LUMBER,  see  Logs  and  Logging. 
LUNATICS,  see  Insane  Persons. 
LYNCHING,  venue  of,  29-932 
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MAGISTRATE,    see    Justices    of    the 
Peace;  Preliminary  Examination. 
Warrant    of   arrest,   issuance    by,    26- 
28 
MAIL,  see  Post  Office. 
MAILING,   process   or    notice,    23-554, 

558,  560 
MAINTENANCE,    see    Bastardy    Pro- 
ceedings; Champerty;  Husband  and 
Wife;   Parent   and  Child. 
Champerty,  aggravated  species,  4-959 
Embracery,   is   form   of,   8-252 
MALFEASANCE  IN  OFFICE,  see  Of- 
ficers. 
MALICE,    see    Homicide;     Indictment 
and  Information;  Injuries  To  Per- 
sons      and     Property;      Malicious 
Prosecution;    Mental    State;     Pro- 
cess. 
Abortion,  allegation  of  malice,  1-102 

Homicide  in  attempting,  11-604 
Alienating  affections,  1-783 
Case,  the  action  on  the,  allegations, 

4-648 
Cause   of   action   for,  not  where  act 

lawful,  4-815-818 
Defining,   in   instructions,   13-825 
Exemplary  damages,  in  pleading,  13- 

367 
False  imprisonment,  not  essential,  8- 
916-965 
Special  plea  of  want,  8-970 
Homicide,    averring    malice,     11-618, 
620 
Instructions  as  to,  11-659 
Where  malice  implied,  11-620 
Injunction,     pleading    in     action     on 

bond,   13-315,  343 
Juror,    of,    as   ground    for   challenge, 

17-51 
Libel    and    slander,    necessity    of    al- 
leging,  18-913 
Criminal  libel,  charging  malice,  18- 

965 
Slander   of    title,    alleging    malice, 
18-960 
Malicious   prosecution,  pleading  mal- 
ice, 13-315 
Malpractice,  as  element  in,  11-621 
Master  and  servant,  malicious  inter- 
ference with  relation,  19-456 
Mayhem,  averring  malice,  19-575 
Patents,  in  threatening  infringement, 

21-222 
Process,  abuse  of,  21-793 
Province   of  judge   and   jury,  21-83S 
Question  of  fact,  11-644 
Wilfully,  implied  in  word,  13-391n 


MALICIOUS  MISCHIEF— Consult    an- 
alysis    of   this    article,    19-65.      See 
Trespass.     See   also   Criminal   Pro- 
cedure. 
Indictment  for,  variance  in,  12-595 
Jury,   number    of    peremptory     chal- 
lenges,  17-232 
MALICIOUS  PROSECUTION— Consult 
analysis  of  this  article,  19-75.     See 
False  Imprisonment. 
Abuse  of  process,  see  Process. 
Amendments  as  new  cause  of  action, 

20-363 
Bankruptcy  proceedings,  for  institut- 
ing, 3-1028 
Case,  the  action  on  the,  allegations, 

4-655 
Counterclaims,  for  independent  tort, 
23-690 
For   malicious   prosecution,   23-709 
Eight  to  interpose,  23-620 
Cross-demands,  of  tort   demands,  23- 
685 
Counterclaims,  23-643 
False  imprisonment,  distinguished,  8- 
917 
Not  joined  at  common  law,  8-967 
Husband  and  wife,  actions  for  mali- 
cious prosecution  of  wife,  11-723 
Injunction,  wrongful  issuance,  13-314 

Pleading,  13-315,  343 
Insane   persons,    commitment    of,    13- 

543 
Mairce,  for  jury,  19-770 
Process,  malicious  use  of,  21-789 
Survival   of   cause   of  action,  24-616, 

619 
Vexatious  suits,  24-391 
MALPRACTICE,   see    Physicians    and 
Surgeons. 
Malice,   as   element   in,  .11-621 
Of  lawyer,  see  Lawyer  and  Client. 
MANDAMUS — Consult  analysis  of  this 
article,    10-1 11.      See    Injunctions; 
Process;  Taxation. 
Adequacy  of  other  remedy,  19-351 
Admiralty,  use  in,  1-423 
Affidavits  in,  12-898 
Affidavits  of  illegality,  to  compel  of- 
ficer to  accept  and  return,  23-844 
Amendments,  to  review,  15-151 

To  compel,  after  remand.  19-328 
Another  action   pending,  1-999 
Appeal,  as,  17-641 

Bond,   to    compel    approval   of,   18- 

255,  260 
From  decision  in,  4-951;   11-107 
Stay,  24-489 

To  compel  allowance  of,  2-298;  13- 
527;  18-211;  21-180 
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Appeal,    contd- 

To  compel  reinstatement  of,  2-397; 

lS-304 
To   enforce   mandate,   19-350 
Where  adequate,  ]0-3ol 
Where  appeal  available,  11-106 
Arbitration,  to  compel  entry  of  judg- 
ment, 2-638 
Aa  substitute  for  quo  warranto,  22-13 
Attachment,  to  compel,  13-296 
Attorneys,  against   disbarment,  3-871 
Bail,  tO' review  refusal  of,  22-460 
Bankruptcv     proceedings,   for   certio- 
rari, 3-1028 
Banks,  to  collect  subscriptions,  4-17 
Bills  of  exceptions,  to  compel  exten- 
sion of  time  of  settlement,  4-343 
To  compel  amendment,  4-369 
To  compel  settlement,  4-344-348 
Bridges,  repairing,  11-271 
Bv  stockholder  to  enforce  rights,  24- 

185,  186 
Case   and  question   certified,  to  com- 
pel,  Ga.,   4-691 
Missouri,  4-726 
Texas,  4-752,  755 
Case    on    appeal,     compelling    settle- 
ment, 4-796 
Certiorari,  to  compel  return  to,  4-940 
Chambers,  issuing  at,  16-627 
Change  of  venue,  to  compel,  17-1003 
Civil   rights,   schools,   5-127 
Collateral  attack,  of  proceedings,  15- 

399 
Commerce  court,  jurisdiction  to  issue, 

5-158 
Common  law  writ,  12-1008 
Complaint  for,  restoration    of    high- 
way, 11-125 
Constitutional    questions,    determina- 
tion by,  24-88 
Contempt,  to  review,  5-430 
Contracts   of  state,  to   enforce,  24-77 
Costs,  against  public  officer  made  de- 
fendant, 5-825 
In  highway  proceedings,  11-107 
Not  to  compel   award,   5-921 
Damages,  for,  highways,  11-112 
Decrees,  not  altered  by,  6-795 
Demurrer,  6-857,  960 
Discretion,  not  to  control,  11-271;  19- 

350;    21-180 
Easements,  to  protect,  7-962 
Effect  of  other  remedies,  20-158 
Elections,   8-40,   60 

Against  voting  machines,   8-134 
To  compel  placing  on   ballot,  8-133 
To  compel  receipt  of  vote,  8-138 
To  compel  registration,  8-135 


MANDAMUS,  contd. 
Elections,  contd- 

To  compel  review  of  contest,  8-109 
Eminent  domain,  by  owner  to  compel 

condemnation,  8-360 
Execution,   to    compel    issuance,    15- 
785 
Deed  to  execution  purchaser,  to  ob- 
tain, 16-199 
To  compel  where  stay  bond  insuffi' 
cieut,  24-480 
Exemption,     against     judgment     for 
costs,    16-108 
To  compel   appraisement  on  claim 
of,  23-844 
Forfeiture,  where  also  a  remedy,  12- 

123 
Guardian  and  ward,  by  infant  to  com- 
pel appointment  of  nominee,  10- 
805 
Competency  of  ward,  to  compel  in- 
quiry into,  13-531 
To   court  to   compel   settlement   of 
account,   10-830 
Habeas  corpus,  to  compel  hearing  but 

Inot  issuance,  10-962 
Health,   to  compel  board  to  act,   10- 

987 
Highways,  opening  of,  11-90,  105 
Kemoving  encroachments  from,  11- 

170 
Eepair  of,  11-123 
Restoration   of,  11-124 
Indictment,   also   a  remedy,   12-123 
Information,  also  a  remedy,  12-123 
Injunction,   against,   24-414 

Dissolution,   to   compel,   13-245 
Joinder  with,   13-98 
To  compel  issuance,  13-125 
Inspection    of   corporate    books    and 

property,  to  secure,  24-186 
Internal  revenue,  respecting,   14-145 
Interstate   commerce    commission,   to, 

14-247 
Intervention,  in   mandamus,   14-310 

To  review  intervention,  14-337 
Intoxicating    liquors,    to    enforce    li- 
quor laws,   14-473 
Judge,  to  compel  change  of,  16-689 
Co-ordinate  judge,  to,  16-639 
Execution,    to   compel  judge   to   is- 
sue, 15-787 
Jurisdiction,  to  compel  exercise  of, 
17-641 
Judgment,  as  collateral  attack  on,  15- 
385 
Amendment   of,  to   review,  15-151 
Entry  of,  to  compel,  18-97 
Satisfaction  of,  to  compel  entry  of, 
16-587 
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Judgment,   coutd. 

Satisfaction   of,   contd- 

To  have  satisfaction  vacated,  16- 
593 
Judicial    sales,    against     officer     con- 
ducting, 16-767 
Deed    to   purchaser,  to   obtain,   16- 

827 
Notice,    to    compel    publication    of, 

16-744 
Postponement,  to   compel,  16-753 
Jurisdiction,  to   compel    exercise    of, 
17-641 
To  issue  mandamus,  as  affecting  in- 
junction, 12-1011 
'Jury,  in   mandamus   proceedings,  16- 
905 
Jury  commissioners,  against,  19-964 

Justice's  court,  in,  17-972 
Labor  union,  against,  to  restore  mem- 
ber,  18-415 
Land    department,    to    compel    action 

by,  21-877 
Levy,  to  compel,  15-918 
License,   to    compel    issuance   of,    18 
976 
Fee,    to    compel    collection    of,    18- 
980 
Mandate  or  remittitur,  to  enforce,  19- 
350 
In  criminal  cases,  19-362 
Mandatory   injunction,    distinguished 

from,   12-1007 
Municipal    bonds,    to    compel    tax'  to 

pay,  20-123 
Municipal    corporations,    against,    11- 
123;   20-126 
To    enforce   judgment   against,   20- 
112 
Newspapers,  to  compel,  selection  of  of- 
ficial paper,  20-378 
New  trial,  compelling  by,  20-631 

Right  to,  20-399 
Notice,  to  compel,  of   execution,   16- 
171 
Of  execution  sale,  16-166 
Oath,    to   compel    administration,    20- 

704 
Officers,  as  to,  20-754 
Against,  of  state,  24-76 

As  action   against  state,  24-64 
Tax  officfTs,   SOP   Special  Assess- 
ment; Taxation. 
To  compel  surrender  of  books,  7- 
474 
To  obtain   commission,  7-474 
Orders,  to  compel  court  to  vacate,  21- 
775 


MANDAMUS,  contd. 
Parties  to,  21-63 

In  proceedings  affecting  highway^ 
and   bridges,    11-106,    123,   124 
171,  272 
Trustee  of  express  trust,  20-904 
Patents,     against     commissioner,    21 

180  • 
Possession,    to    compel    officer    to    re 

store,  23-844 
Preliminary  examination,   to   compel 

21-499 
Premiums,  to  compel  acceptance,  14 

17 
Private    individual,    not    against,    14 

473 
Probate  judges,  to,  21-665 
Procedendo,    mandamus    as   form   of, 

19-121 
Process,    against    serving    officer,    23- 

566 
Prohibition,   distinguished,   21-802 

To  compel  vacation  of  writ,  21-822 
Public  charities,  to  enforce,  21-868 
Railroads    and    stations,    location,    to 

compel,  22-110,  113 
Railroads,    compelling    operation,    22- 

163 
Crossings,  to  enforce  duties  respect- 
ing, 22-127 
To   compel   construction   and  main- 
tenance, 22-122 
To  compel  public  aid  to,  22-107 
Receivership,    controlling   by    manda- 
mus, 22-366 
Records,    compelling    performance    of 

duty   as   to,   22-508 
Reinstatement    of    cause,    to    compel, 

23-566 
Religious  societies,  applied  to,  22-710 
Remand    after   removal   of   cause,   to 

compel,  22-872 
Remedy,   existence   of   other  remedy, 

11-106,  272;  15-786 
Res  judicata,  decisions  in  mandamus, 

23-36 
Restitution,  to  obtain  order  for,  19- 

358 
Return,  to   alternative   writ,   11-124 
Revivor,  to  review  action  as  to,  23- 

183 
Reward,   to   compel   payment   of,   23- 

186 
Service  of  process,  to  compel,  23-844 
ShorifTs,      constables      or      marshals, 

against,   23-843 
Ship  owners,  against,  to  compel  per- 
formance  of   duties   as   carriers, 

23-932 
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Spoi  ial    assossnient    to    compel    levy 

and  collection,  23-965 
Specific   performance,   to   compel,   23- 

1081 
Speedy  trial,  to  compel,  24-1020 
Statement  of  case,  to  compel  signing 

or  settlement,  24-35,   37 
States,  to  enforce  claims  against,  24- 

78 
Stenographer,  against,  24-111 

To  control  employment  of,  24-107 
Stenograplier's  transcript,  to   compel 

settlement    of,    24-114 
Stock'J  to   compel  transfer   of,  24-171 
To  compel  issuance  of,  24-167 
To  undo  wrongful  transfer  on  cor- 
porate  books,   24-173 
Stock    subscriptions,    to    enforce    col- 
lection,  24-164 
Stockholder's  meetings  and  elections, 

in  relation  to,  24-196 
Street    railroads,    location    and    con- 
struction, 24-243 
Regulation   and   control,   24-244 
Supersedeas,  to   enforce,   24-510 

To  obtain,   11-331 
Supreme    court   of   United   States   is- 
suance by,  25-354 
Survival  of  proceedings,  24-627 
Taxation,  compelling  levy,  24-644 
Taxes,   to   compel   repayment   of,   23- 

844 
Toll  roads,  operation  of,  27-616 
Town  officers,  to,  24-861 
Transcript,   to   compel  return   of,   18- 
286 
To  compel  transmission  of,  23-127 
Transfer    of    causes,    to    compel    re- 
transfer,  24-905,  913 
Vacation,  issuing  in,  16-627 
Verdict,   to   compel   receipt   and   rec- 
ord  of,  25-1034 
Warrant,   to   compel  issuance,   14-498 
Dispossessory    warrant,    18-607 
Of   arrest,   to    compel   issuance    of, 

26-29 
To  compel  payment  of,  23-844 
Wharves,     to     compel     building     and 

maintenance,  26-160 
Writ  of  error,  where  adequate,  19-351 
Writ  of  restitution,  to  compel  execu- 
tion of,  15-918 
MANDATE       AND       PROCEEDINGS 
THEREATTER — Consult      analysis 
of    this    article,    19-299.      See    Ap- 
peals; Writ  of  Error. 
After    appeal    from    order    on   motion 

for   new   trial,   20-647 
Amend,  with  directions  to,  15-132 


MANDATE    AND    PROCEEDINGS 
THEREAFTER,   covtd. 
Amondmoiit,  rcniaiul  to  correct  cleri- 
cal errors,  28-131 
Bastardy  proceedings,  4-82 
Case   and   question  certified,  remand, 
Wyo.,  4-763 
Enforcement   of  rescript,  Mass.,  4- 
721 
Certiorari,    on   appeal   from   court   of 
review,   4-945 
By  United   States  Supreme   Court, 
4-958 
Criminal  cases,  remand  in,  23-137 
Customs  duties,  on  appeal,  6-349,  351 
Detinue,      judgment      of      revievnng 

court,  7-490 
Estoppel  of  judgment,  where  remand- 
ed,   15-600 
Highway   proceedings,  11-89 
Injunction,  in,   13-200 
Bond  after,  13-171 
Judge,  authority  of  disqualified  judge 

to   execute,   16-692 
Jurisdiction,  where  trial  court  with- 
out,   17-658 
Jury,    right    to,    on   second    trial,    16- 

'  939 
Justice's  judgment,  after  reversal  of, 

18-350 
Law  of  the  case,  18-781,  805 
Mandamus,    remand    of    proceedings, 

19-296 
Master  and  servant,  judgment  in  ac- 
tions  for   wages,   19-456 
Infringement  cases,  21-213 
Rehearing  in  appellate  court,  after 
mandate,  21-212 
Probate  decisions,  21-668 
Procedendo,  in  certiorari,  18-387 
Rehearing,  after  remand,  22-643 

Directing  in  court  below,  22-641 
Supersedeas   after  remand,  24-505 
Supplemental    pleadings,    24-526 
Workmen's  compensation   cases,  pro- 
ceedings   on    remand,   26-578 
MANN  ACT,  see  Prostitution. 
MANSLAUGHTER,  see  Homicide. 
MARINE  INSURANCE,  see  Insurance. 
MARITIME  JURISDICTION,  see  Ad- 
miralty. 
Patents,  decisions  of  patent  ofSce,  21- 
178. 
MARITIME     LAW,     see     Admiralty; 
Collision;      Insurance;      Navigable 
Waters;  Piracy;  Salvage;  Seamen; 
Ships  and  Shipping. 
MARITIME    LIENS — Consult   analysis 
of   this    article,    19-366,     See    Ad- 
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miralty;  Liens.     See  also  Miaritime 
Law. 
MAKKS  AXD  BRANDS,  see  Animals; 
Logs  and  Logging. 
Labels,   see  Trademarks  and    Trade- 
names. 
Patents,     penalties     for     wrongfully 
marking,  21-222 
MARRIAGE — Consult   analysis   of   this 
article,      19-368.        See        Bigamy; 
Breach  of  Promise;  Divorce;  Hus- 
band  and  Wife;    Miscegenation. 

Abatement  by,  24-638 
Annulment,  as  proceeding  in  rem,  21- 
676 
Public  trial,  24-1042 
Fornication,   negativing   marriage   in 

charging,  12-351;   18-882 
Head  of  family,  single  person  as,  16- 

97 
Householders,  single  person  as,  16-99 
Incest,  allegations  in,  as  to  marriage, 

12-351 
Inducing   by    misrepresenting    single 
status,  survival  of  action,  24-621 
Lewdness,     negativing     marriage     in 

charging,  18-879 
Libel  and  slander,  alleging  marriage 

in,  18-905 
Miscegenation,  19-826 
Kevivor,    of   actions,    general     treat- 
ment, 23-149 
On  marriage  of  female  parties,  23- 
183 
Survival    of    annulment    proceedings, 

24-621,   630 
Validity  of  as  res  judicata,  23-22 
MARSHALING    ASSETS— Consult    an- 
alysis  of   this   arlicle,   19-396.     See 
Equity  Jurisdiction  and  Procedure; 
Mortgages;   Subrogation;  Wills. 
Admiralty,  jurisdiction   of,  1-401 
Bankruptcy  proceedings,  3-994 
Equity  jurisdiction,  8-411 
Homesteads,  creditors'   suits,   11-338 
Jurisdiction,  of  probate  and  chancery, 

21-654 
Principal   and    surety,  as  remedy    of 

surety,  21-589 
Removal   to   federal   court,  22-773 
MARSTIAF/S,    spo    Municipal    Corpora- 
tions; Sheriffs,  Constables  and  Mar- 
shals. 
MARTIAL    LAW— Consult  analysis  of 
this     article,     19-403.       See     Courts 
Martial ;    Jurisdiction. 
Jury    trial,    right    to,    where    martial 


law  prevails,  16-877 


MASTER,  see  Admiralty;  Maritime 
Liens;  Seamen;  Ships  and  Shipping. 
MASTER  AND  SERVANT— Consult 
analysis  of  this  article,  19-414.  See 
Apprentices;  Case  (the  Action  of 
Trespass  on  the) ;  Injuries  To  Per- 
sons and  Property;  Labor  Unions; 
Negligence;  Parent  and  Child; 
Principal  and  Agent;  Seamen;  Se- 
duction; Work  and  Labor;  Work- 
men's Compensation  Act. 
Assault  of  servant,  of  carrier,  21-135 

To  passenger,  pleading,  21-144 
Burglary,   ownership    of   premises,   4- 

603 
Case,   when   for   wrongs   by   servant, 

4-627 
Common  carrier,  pleading  negligence 
of  servant,  21-134 
Pleading  torts  of  servant,  21-123 
Cross-demands,    in    actions    for    serv- 
ices, 23-617 
Counterclaim  for  employees'  negli- 
gence, 23-635 
Recoupment,  23-669 
Set  offs,  23-665 
Death  by  wrongful  act,  allegation  of 

negligence  by  servant,  6-421 
Definition,  of  servant,  16-118 
Employment,   province   of  judge   and 

jury,  20-50 
Execution,    on    interests    under    con- 
tract for  services,  15-887 
Exemptions,       against       claims       for 

wages,   16-117 
Federal  Employers'  Liability  Act,  ap- 
peal and  error,  25-384 
Jury  trial  in  state  courts  under,  16- 

854 
Removal  of  suits  under,  22-793 
Independent  contractor,  landlord's  li- 
ability for  acts  of,  18-464 
Injunction,  servant  as  party,  13-33 
To   prevent  interference   by  union, 

18-421 
To    prevent    use    or    disclosure    of 
trade    secrets.    23-94 
Issues,  as  to  relation,  21-147 
Judgments,  res  judicata  operation,  23- 
89 
In  actions  for  wages,  res  judicata 
operation,  23-27 
Jury,  proceerlings  under  Federal  Em- 
ployer's  Liability    Act,    l()-So4 
.Turors,    matters    disqualifying,    17- 

353 
Workmen's  Compensation  Act,  jury 
trial  under,  16-938 
Labor       union,      employer's      action 
against,   18-417 
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Labor    uiiiou,   contd' 

Injiini'tion  against,  lS-421 
Landlord    and    tenant,     dispossoasory 
proceedings  against   servant,    18- 
572,  574 
Injuries,    to    servant     from     leased 
premises,  lS-4t)5 
To   leased   premises,  by   servant, 
18-452 
Larceny,  alleging  ownership,  18-755 
Libel  and  slander,  by  servant,  alleg- 
ing, 18-922 
Mining'  employees,  actions  for  injury 

to,   19-816 
Negligence  of  servant,  action  against 

railroad,  see  Railroads. 
Parties,  joinder  of  master  and  serv- 
ant, 21-131 
Pleading   relation  and   scope    of  em- 
plovment,  injury  from  motor  ve- 
hicle, 20-48 
Must   show   servant's   acts  within, 
21-135 
Proof   of   relation,   under   general   is- 
sue  or   general   denial,  21-149 
Province    of    judge    and    jury,    as    to 
existence  of  relation,  21-850 
Scope  of  employment,  21-149 
Replevin  by  servant,  22-893 
Street   railroads,   alleging   agency   in 

action  against,  24-245 
Trespass,    action   of   by    servant,   24- 

931 
Workmen's    compensation    effect    on 
other  remedies,  26-580 
MASTER  TX  CHANCERY,  see  Judicial 

Officers;   References. 
MAXIMS,   equity  jurisdiction,   8-388 
Judgments,     relief     against,    maxims 

applied  to,   15-262,  272 
Mandamus,    application    of   equitable 

maxims  to,  19-127 
Set-offs    application  of  maxim  equity 

follows  the  law,  23-603 
Ubi  jus  ibi  remedium,  22-718 
MAYHEM — Consult     analysis     of     this 
article,   19-571.     See   also   Criminal 
Procedure. 
Variance,  in  indictment  for,  12-595 
MEASURES,   see   Weights   and    Meas- 
ures. 
MECHANICS'  LIENS— Consult   analy- 
sis of  this  articlf\  19-578.  See  Liens; 
Mines   and  Minerals;    Proceedings 
in  Rem;  Work  and  Labor. 
Appeals,  hearing  de   novo,   18-310 

Stay,  24-488 
Cloud    on    title,    mechanic's    lien    as, 
21-997 


MECHANICS'  LIENS,  contd. 
Corporations,  may  lile,  5-5G4 
Counterclaims,    connected    with    sub- 
ject  of   the  action,  23-658 
Cross-demands,  demands  available  as, 

23-628 
Exemptions,    in    proceedings     to     en- 
force, 16-120 
Foreclosure  of,  collateral  attaclc,  15- 
412 
Miner's  liens,  19-811 
Servant's  lien  for  wages,  19-442 
Homestead,  against,  wife  as  party  to 

foreclosure,  11-342 
Insolvent,  against,  13-682 
Judgment  on,  18-102 

In  proceedings  to  foreclose  mining 

liens,  19-814 
Writ   of  review,  as  remedy  to   re- 
view judgment,  23-144 
Jury,  in  suits  to  foreclose,  16-898 

Demand  for,  16-916 
Landlord    and     tenant,     dispossessory 
(proceedings  by  purchaser  at  fore- 
closure, 18-574 
Landlord's  lien,  asserted  by  answer 
in  mechanic's  lien  proceedings, 
18-552 
Master  and  servant,   servant's    lien, 

19-441 
Miner's  liens,  general  treatment,  19- 

811 
Parties,    to    foreclosure     of    miner's 

liens,   19-811 
Res  judicata,  decisions  in  foreclosure 

proceedings,  23-36 
Revivor  of  suits  to  foreclose  lien,  23- 

160 
Survival,  24-626 

(Third   party   claim,  as  basis  of,   16- 
130 
MENTAL  STATE — Consult  analysis  of 
this     article,      19-764.       See     Con- 
clusions of  Law;  Duress;  Fraud  and 
Deceit;     Homicide;     Incompetents; 
Indictment   and    Information;    In- 
juries To  Persons  and  Property.  See 
also  Intent;  Malice. 
Damages,  for  mental  anguish,  13-393 
Infants,  of,  21-838 

Judgment,  vacating,  mental  unsound- 
ness as  excusable  neglect,  15-173 
Jury,  judicial  notice  by,  17-549  ^ 

.Jurors,  qualifications   of,  17-277 
Pleading,    mental    suffering,    13-371 
Impairment  of  mental  faculties,  13- 

358 
Telegram,    anguish    from    error    in, 
24-739,  741 
Province  of  judge  and  jury,  21-837 
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MENTAL  SUFFERING,    see    Injuries 
To  Persons  and  Property;  Mental 
State. 
MERGER  OR  BAR,  see  Judgments. 
MERITS,  see  Affidavits  of  Merits   and 

Defense. 
MESNE  PROCESS,  see  Arrest  in  Civil 

Cases;  Process. 
MESNE     PROFITS — Consult     analysis 
of    this    article,    19-773.       See     Use 
and  Occupation;  Writ  of  Entry. 
Accountiug  for  profits,  1-277 
In  ejectment,  7-1034 

Improvements,   setting   off,   18-682 
Eevivor  of  action,  in  whose  name,  23- 

159 
Survival  of  action,  24-623 
Trespass  for,  24-924 

Declaration  or  complaint,  24-949 

MESSAGES,  see  Telegraphs  and  Tele. 

phones. 
MILITARY    OOUETS,   jurisdiction   of 
federal  courts  over,  25-278 
Not  courts,  25-260 
MILITARY  LAW,  see  Courts  Martial; 
Martial  Law;     Navy    and    Army; 
War. 
MILITIA,  see  Courts   Martial;    Navy 

and  Army. 
MILK,     see      Adulteration;      Health; 

Pure  Food  Laws. 
MINES  AND  MINERALS— Consult 
analysis  of  this  article,  19-782.  See 
Grand  Jury;  Easements;  Landlord 
and  Tenant;  Lands  and  Land 
Transfers;  Mechanics'  Liens;  Neg- 
ligence; Public  Lands;  Waste;  Wa- 
ters and  Watercourses;  Work  and 
Labor. 
Criminal  liability  of  mine  employers, 

19-568 
Ejectment,  rights,  7-993 
Execution,  on  right   to  mine,   15-847, 

850 
Exemption,  of  gold  dust,  16-43 
Forfeiture,  for  illegal  mining  of  coal, 

18-624 
Injunctfon,   in    respect   to,   13-145 
Claim,  against  working  a,  13-338 
Labor  unions,  against,  18-419 
Inspection    of   property,    7-528 

Order  for   on   appeal   from   tax   as- 
sessment, 24-654 
License  respecting,  trover  for  impair- 
ing,  18-639 
Province  of  judge  and  jury,  blasting, 

21-835 
Quieting   title,   right   to   jury,    16-892 
Wrongful   mining,  action   for,  bar  of 
fltatutfl  of  limitations,  18-1029 


MINES  AND  MINERALS,  contd. 
Wrongful   mining,   contd- 

Case  to  enforce  forfeiture,  18-624 
MINISTERS,     AMBASSADORS     AND 
t^ONSULS— Consult      analysis      of 
this  article,   19-820. 
Admiralty,  intervention  by  consul,  1- 
521 
Claim  by  consul,  1-503 
Consul  as  party  libelant,  1-432 
Intervention,   by   consuls,    1-521;    14^ 

288 
Jurisdiction,      not      divested      where 
party  appointed  consul,  etc.,  17- 
706 
Of  actions  affecting,  25-348 
Supreme  court,  not  exclusive,  25- 
352 
Mandamus  as  to,  19-240 
Privilege,  from  arrest,  21-621,  623 
Process,  privilege  from  service  of,  21- 
626 
Service  by  consul,  23-511 
Supplementary  proceedings,  examina- 
tion of  consul,  24-553 
Swearing   to    service    of   process,   23- 

111 
United  States  commissioners,  powers 
as  to  consuls,  16-707 
MINOR,  see  Infants. 
MINUTES,  22-489.    See  Judgment  Rec- 
ords; New  Trial;  Orders;  Records. 
Amendment   of   judgment,   based    on, 

15-144 
As  basis  of  motion  of  new  trial,  20- 

614 
Indictment,  order  to  spread  on  min- 
utes of  court,  16-692 
Minute     book,     entry     of     confessed 

judgment  in,  14-813 
Of  clerk,  discharge  of  jury,  17-626 
Of  court,  as  part  of  transcript,  18-276 
Accused,  name  of,  on  12-550 
Amendment,  order  for,  12-549 
Correcting   at   chambers,   16-616 
Entering  mandate  on,  19-310 
Indictment,  return   of,   12-105 

Amendment   of,   12-549 
Jury,  use  of  minutes  by,  17-581 
Challenges,  17-146 

Exceptions   to    challenges,    17- 
105 
Special  venire,  order  for,  16-982 
Special  judge,  of,  signing  nunc  pro 
tunc,  16-699 
Orders,  entry  of  20-821 
Res  judicata,  judges  memorandum  as, 
23-17 
MISCEGENATION-^onsnlt      analysis 
of   this  article,    19-826.      See    also 
Criminal  Procedure. 
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MISCEGENATION,    coufd. 

AiiiuiliiuMit  of  iiKirriiij^o,  ploadiiis  mis 

I'Ojjeiiatiou,  lH-oSl 
Jiul'inuMit  as  res  iudicnta,  2?>-'2'.^ 
MISPHMEAXORS/  soe     Compounding. 
Crime;    Indictment    and     Informa- 
tion;   Juries  and   Jurors;    Process; 
Warrants.     600  <ilso  •Crinu-s. 
MIS.T01N'm":R.  SCO  Indictment  and  In- 
formation;    Joinder     of    Actions; 
Multifariousness;  Parties. 
Actions   to   review,  shown   bv  answef 

in,  15-369 
ludietment,  in,  as  ground  for  quasli- 
4np,'  12-630 
Demurrer,  12-651 
Of  counts  in,  demurrer,  12-650 
Quashinsr  where  no  election  made, 
12-633 
Information,    in,    demurrer    for,    12- 

€51 
Of  offenses,  requiring  election,  12-68] 
Verdict,   cured  by,   12-701 
MISXO:NrER,  see  Abatement,  Pleas  of; 
Certainty  in  Pleading;   Indictment 
and   Information;    Parties. 
Abatement,  plea,  of,   1-33 

'Must  give  true  name,  1-51 
Objections   for,   20-247 
Of  accused  in  indictment,  12-627 
Plea  in  abatement  where,  12-627 
Quash,  as  ground  for  motion  to,  12- 
627 
Of  infant,  as  affecting  judgment,  12- 
783 
MISPRTSIOX,  see  Compounding  Crime. 

Does  not  make  accessory,  1-131 
MISREPRESEXTATION,      see     Fraud 
and    Deceit;    Mistake;    Rescission 
and  Cancellation. 
As    excuse   for    splitting   action,    24- 
302 
MISTAKE — Consult    analysis    of    this 
article,    19-828.      See    Amendments 
and   Jeofails;    Equity    Jurisdiction 
and  Procedure;   Reformation;  Res- 
cission and  Cancellation. 
Account  stated  impeached  for,  1-250, 

252,  254 
Affidavit   of  merits    to   relieve   from, 

1-659 
Allegation  of  merits  to  relieve  from, 

1-659 
Allegation  of,  4-127;  4-475;  5-215;  5- 

200 
'Alteration  of  instruments  to  correct, 

1-824 
Appeal  bond,  preventing  filing  of,  18- 

240 
Appearance  by,   -withdrawal,   2-564 


MISTAKE,   coiitd. 

A|i]U'll;ite     jiulgment,     vitiating,     19- 

346,  348 
Arrest  in  civil  cases,  in  affidavits,  2- 

943,  961 
As  excuse  for  splitting  action,  24-301 
Assumjisit   for  money    paid    under,   3- 

1202 
Attorney,  of,  equitable  relief  for,  15- 

337 
Bigamv,  mistake  of  law  no  defense, 

4-98 
Bill  in  equity,  allegations  of,  4-127 
Bills    and   notes,   allegations,   4-277 
Bills   of    exceptions,   resettlement,   4- 

355 
Bills  to  impeach  judgments  and   de- 

ciees,  for  mistake,  4-475 
Boundaries,     as     to,    jurisdiction     of 

equity,    18-655 
Cause  of  action,  preventing  presenta- 
tion, 15-121 
Clerk,  of,  equitable  relief,  15-337 
Compromise    and    settlement,    allega- 
tions in  bill  to  set  aside,  5-200 
Conclusions    of    law,    allegations    of 

mistake,  5-215 
Construction  and  theory  of  pleading, 

5-341 
Continuance,  as  ground  for,  5-468 
Contract,  in  express,  11-955 

Settlement  contracts,  as  ground  for 
reformation  of,  11-820 
Costs,  as  to,  in  writ  of  execution,  15- 

803 
Court,  of,  equitable  relief  where,  15- 

337 
Debtor's  name,  in  insolvency  notice, 

13-648 
Deed,  in,  rescission  for,  18-700 
Default,  as  ground  for  relief,  6-826 
Defense,  preventing,  equitable  relief, 

15-309,  315 
Demurrer,  for  <mistake  of  remedy,  6- 

910 
Depositions,  in  notice,  7-285 

Correcting,    in    commission    or    re- 
turn, 7-384 
Returns,  7-369 
Distress,  in  making  excessive,  18-537 
Equity     jurisdiction,    8-418;     11-109; 

21-36 
To  relief  from  judgment,  see  infra. 
Judgments. 
Exchange     of     realty,     in,     remedies 

-where,  18-696 
Execution,  in  writ  of,  16-212 
Judgment,  in  describing,  15-795 
JSTames  of  parties,  of,  15-799 
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MISTAKE,   contd. 
Execution,   contd- 

On  property  conveyed  by  mistake, 
15-886 
Exemptions,    in    schedule    of    exempt 

property,  11-511 
Garnishment,    payment    by   garnishee 
under  mistake,  10-520 
Eecovery  back,  10-589 
In  issuance  of,  21-220 
Grammar,  in,  effect  on  pleading,  12- 

311 
Grand  jury,  juror  summoned  by,  10- 

610 
Guardian  and  ward,  correction  of  in- 
ventory, 10-817 
Homestead  allotment,  impeaching  for 

mistake,  11-365 
Indictment,  in,  12-608 

Spelling,   mistake   in,   12-311 
Injunction,  allegations  as  to  mistake, 

13-54 
Insurance  policy,  in,  remedies  where, 
14-14 
For  jury,  14-74 
Interest,  in  omitting  from  verdict,  14- 

124 
Internal    revenue,   in   commissioner's 

decision,  14-140 
Judgments,  amending  to  correct,  15- 
116,  118,  338 
Confessed     judgments,     retracting 
for  mistake,  14-816 
Vacating,   on   ground   of,   14-843, 
846 
Consent    judgments,    vacating    for 

mistake,  14-924 
Equitable    relief,    for    mistake,    15- 
289,   335;    18-15,   115 
Confessed  judgment,  18-86 
Entry  of  judgment,  15-343 
Opening  and   vacating,  mistake  as 
ground,  15-169 
Confessed  judgments,  14-843,  846 
Consent   judgments,   14-924 
Infant,  judgment  against,  12-782 
Satisfaction   of  judgment,  vacat- 
ing for  mistake,  16-590 

Judicial,  distinguished   from   clerical, 
15-122 

Judicial  salos,  as  affecting,  12-848 
Confirmation,    mistake,  preventing 

16-795 
Notice  of  sale,  in,  16-749 
Vacating  sale,   mistake   as   ground, 
16-807,  810,  H14 
Jury,    as    excuse    for    failure    to    de- 
mand,  16-921 
Disqualified   jurors,  in   passing,  17- 
130 


MISTAKE,   contd. 
Jury,  contd. 

Of  jury,  effect  on  judgment,  15-337 
Venire,  in,  17-90,  93 
Laches,  as  excuse  for,  18-433 

Injunction,  in,   13-239 
Law,  of,  vacating  for,  15-170 
Legal   remedy,   preventing   resort   to, 

15-276 
Mandate,  in  issuance   of,   19-312 
Kecalling      to      correct      mistakes, 
19-346 
Name,  in,  amendments   as  to,   15-123 
Court,  of,  effect  on  indictment,  12- 

608 
Execution,  of  names  of  parties    15- 

799 
Of  offense  charged,  effect  on  plead- 
ing,  12-345,   346 
Notice,  in,  of  judicial  sale,  16-749 
Judgment,    in    notice    of    to    heirs, 
15-773 
Pleading,  21-36.    'See  Bills  and  An- 
swers;  Certainty  in  Pleading;  De- 
claration and  Complaint;  Pleading. 
Public  lands,  vacating  patent  to,  21- 

879 
Reformation  for,  18-696.     See  Refor- 
mation. 
Rehearing,    as    ground    for,    see    Re- 
hearing. 
Release,    avoiding   for,   pleading,    22- 

694 
Rent,  defense  to  action  for,  18-493 
Paid  by  mistake,  remedy  where,  18- 
474 
Rescission  for,  18-696,  700;   22-997 
Road,  correcting  mistake  in,  11-109 
Set-off,   preventing,    equitable    relief, 

15-352 
Specific    performance,    effect   of    mis- 
take, 23-1012 
Stipulation    made    by,    setting    aside, 

24-149 
Vendor    and    purchaser,    remedies    of 

purchaser,  25-807 
Writ      of     error      coram      nobis,     on 

ground   of   mistake,  15-373 
Writ    of    review,    mistake    as   ground 
for  writ,  23-145 

l\nSTRTAL,   24-1093.     See   New  Trial. 
Distinguished  from  new  trial,  20-394 

MITTIMUS,  see  Commitment. 

MIXED  ACTTONR,   <,oo  Forms  of  Ac- 
tion; Real  and  Mixed  Actions. 

MOP,    SCO    Affray;    Conspiracy;    Riot; 
Unlawful  Assembly. 

MOD!  FIXATION       OF       CONTRACT, 
common    counts  on,   11-951 
Instructions  as  to,  11-1070 
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MODTFTOATION  OF   CONTRACT,  I  MORTGAGES— Consult  analysis  of  this 


Plo;i.lin!,'.    ll-;)04 
MONHY    COUNTS  —  Consult    analysis 
of    this    aiticK',    19s;?S.      Soc    Ac- 
count   and   Acoimting.    Assumpsit; 
Money  Had  and  Received. 
Pofaiilt,  complaint   to  su]iport,  14-860 
Fraud  in  sale  of  stock,  assumpsit  for 
money   had   and   received,   24-1 83 
Insane   persons,   actions   for   support, 

13-568 
Land   contract,   recovery  of  purchase 

price,'25-811 
Mistake,   for   money   paid   under,    10- 

832,  834 
Municipal    corporations,    action    for 
money   had   and   received,  20-122 
Restitution,    for,   after   reversal,    19- 

359 
Taxes  illegally  collected,  recovery  of, 

24-686,  701 
Trust,  for  breach  of,  25-75 

MONEY  TTAT)   AND  EECETVED,   see 
Assumpsit;  Money  Counts. 
Attorney,    against,    by    client,    18-855 
Cross-demand  for  tort,  23-701 
Execution,  for,  exemptions  on,  16-121 
Joinder  with  other  counts,  23-815 
Justice's  court,  in,  18-27 
Landlord's  lien,  to  assert,  18-546 
License  fee,  to  recover,  18-980 
Liens,  enforcement  of,  18-1001 
Liquor,  recovery  of  money  paid  for, 

14-519 
Premiums,  to  recover,  14-16 
Principal    and    agent,    against    third 

persons,  21-539.  546 
Principal  and  surety,  by  surety,  21- 

592 
Sales,  as  remedy  of  seller,  23-240 
MONEY  LENT,   see  Money  Counts. 

MONEY  PAID,   see   Money   Counts. 
MONEY  PAID  INTO  COURT,  see  De- 
posit in  Court. 
MONOPOLIES  —  Consult     analysis     of 
this    artifle,     19-846.       See    Labor 
Unions;  Restraint  of  Trade. 
Conspiracy,   civil,   treble  damages,  5- 

323 
Patents,  cancellation   of,  21-223 
Quo  warranto  against,  22-48 
Survival    of   a-'tion   against.   24-630 
MONTH,  definition  of,  24-795 
MOOT   CASES,   24-392 

Federal  question,  25-403 
MORATORIUM  —  Consult    analysis    of 

this   article,  19-855 
MOETALTTY  TABLES,  see  Insurance. 
Instructions  as  to,  13-398 


artirle,    1!)  S(;i.     iSre  Chattel  Mort- 
gages; Implied  and  Express  Agree- 
ments; Liens;  Raifroads. 
Accounting,  foreclosure  of  mortgage 

in,   21-37 
Admiralty,  no  jurisdiction,  1-391 
Animals,    mortgage    of,    as    affecting 

exemptions,    16-56 
Appeals,    stay    bond,    amount    where 
judgment    for    deficiency,    24-477 
Assistance,    writ    of,    on    foreclosure 

sale,  3-144 
Attachment,  of  interest  under,  3-314 
Debt  secured  by,  3-324 
For   fraudulent    conveyance    by,   3- 

385,  386,  391;   18-508 
Intervention,   3-658 
Notice   of   claim    of  mortgagee,   3- 

655 
Priority   over,   3-627 
Cancellation,  see  Rescission  and  Can- 
cellation. 
Proceedings  for,  15-387 
Children    as    parties,    foreclosure    on 

homestead,   11-378 
Cloud  on  title,  mortgage  as,  21-997 
Condition  subsequent,  rights  of  mort- 
gagee on  breach  of,  18-708 
Confirrnation  of  guardian's  mortgage, 

12-859 
Consolidation  of  actions,  foreclosures, 

5-268 
Contribution,  action  accrues  from  re- 
demption, 5-501 
Corporation,    parties    in     foreclosure, 

5-613 
Costs,  in  redemption  suits,  5-829 

Offer  of  judgment,  5-853 
Creditors   suits,   assignments,  parties, 
6-200 
Where   county    executes    mortgage, 
15-854 
Decedents'  estates,  application  to  sell, 
mortgagee  as  party,  6-548 
Collateral  attack  on,  15-404 
Deeds,  action  to  have  declared  mort^ 

gage,  16-880 
Distress,  by  mortgagor,  18-525 

Where  crops  mortgaged,   18-523 
Ejectment,    bv    mortgagee    of    home- 
stead, 11-376 
Eminent  domain,  parties  8-268 
Equity  jurisdiction,  8-403 
Parties,  8-458 

To     order     mortgage     of     infant's 
property,   12-807 
Equitv  or   redemption,   execution   on, 
15-857,  858 


272 


INDEX 


MORTGAGES,   confd. 

Execution,    on    mortgaged    property, 

generally,  15-855 
Equity     of    redemption,    on,     15-857, 
858 
Sale  on,  16-188,  194,  578 

Eedemption  by  mortgagee,  16-277 
Exemptions,     mortgages     on     exempt 
property,   16-118 
Exemption      claim,      assertion      by 
mortgagee,  11-479 
Interposing    on    foreclosure,    11- 
420,  494 
Fixtures,    trover    for,    by    mortgage, 

18-678 
Forcible    entry    and    detainer,    mort- 
gagees as  parties,  8-1100 
Foreclosure,  18-1002 

As  concluding  prior  incumbrancers, 

23-64 
As  proceeding  in  rem,  21-676 
Assignees  as  parties,  14-741 
Collateral  attack  of,  15-408 

Eedemption  as,  15-387 
Counterclaims    based    on   tort,    23- 

689 
Counterclaims    in    23-645,    654,   658 
Execution   on   surplus  from,   15-899 
Exemptions,    claiming    on,    11-420, 

494 
Garnishment  allowed  in,  10-383 
Homestead   premises,   11-376 

Defense  of  homestead  exemption, 

11-420 
Exhausting  otlier  property,  11-337 
Parties,  11-377,  S79 
Pleading,  11-379,  419 
Receiver   pending,   11-376 
Waiver    of    homestead,   in    mort- 
gage,   11-436 
Injunotion     against,     pleading     in, 
13-71 
Against  sale  under  trust  deed  for 
purchase  price,  25-841 
Insane   persons,   as   parties   to,   13- 

598 
Insurance,  suits  on  policy  payable 

to  mortgagee,  14-20 
Intervention  in,  14-298,  304 
Judgment  in,  see  infra,  Judgment. 
Jurisdiction,  21-656 
Jury  in,  16-899 
'         Taking   mortgage   to   jury    room, 
17-562 
Loan  associations,  by,  18-1098,  1102 
Prisoner  as  party  to,  21-606 
Process,    constructive    service,    23- 
528,  529 
Jn   federal   courts,  25-458 
Property  in  two  states,  22-152,  153 


MORTGAGES,    contd. 
Foreclosure,  contd. 

Quasi   in   rem   proceeding,   17-689 
Eeceiver  pending,  11-376 
Eescission  and   cancellation,  as  di- 
vesting   jurisdiction    to    cancel 
17-707 
Revivor  of,  23-161 
Sale    on,    mortgagee    as    purchaser 
16-769 
Confirmation  of,  objections  to,  16- 
791 
Death  of  mortgagor  after,   16- 
731 
En   masse,   provisions   as   to,    16- 
765 
Statute    of    limitations,    see    infra, 

Statute  of  limitations. 
Supplemental    pleading     of     subse- 
quently   accruing    instalments, 
24-534 
Vacation,  in,  16-632 
Fraudulent    conveyances,    mortgagee 
as  party  to  action  on,  10-147 
Setting  out  incumbrances,  10-171 
Garnishment,  allowed  in  foreclosure, 
10-383 
Of  mortgagee,  15-896 
Of  secured   debt,  10-424 
Of  surplus,  10-445 
On   incompetent's   estate,   12-19 

Ground  rents,  of,  18-690 

Guardian,  bv,  order  of  court,  12-859; 
13-572,   578 

Homesteads,  11-337,  374 

Foreclosure,    11-337,    376,    379,    419 
Remedy   by   mortgagee,   11-375 
Who  may  question,  11-376 

Incompetent's  estates,  of,  12-19 
Infant's  property,  of,  jurisdiction  to 

order,  12-807,  857 
Insane  persons,   of   property,  of,   13- 
569,  578 
Foreclosure,  as  parties  to,  13-598 
Interpleader,    where    claims    adverse, 
14-162 
Bill    in    nature    of,    by    mortgagor, 
14-235 
Intervention,  by   mortgagees,^  14-302 
Foreclosnre,     intervention    in,     14- 
298,  304 
Judgment,  against  mortgagor,  vacat- 
ing, 15-205 
In  foreclosure,  amending,  15-116 
Power  of  attorney  to  confess,  14- 
823 
Vacating,   by   mortgagees,   14-840 
Judicial     sales,    of    mortgaged    prop- 
erty,  16-717 
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MORTGAGES,   contd. 

LiindlMd    :x\u\    tenant,    mortgage    of 

loaso,  is-r>r>i) 

Lamllonl's    lion,   mortgaging   prop 
orty  subject  to,  lS-515,  543 
Eufon'ing   by   mortgagee,    18-552 
Prooeeilings    to    recover    premises, 
against  mortgagee,  lS-572 
By  purchaser  at  foreclosure,  18- 
574 
Life  estate,  of,  effect  of  foreclosure, 
18-1)27 
Ejectment     against     purchaser     at 
fol-eclosure,  18-632 
Loan  association,  foreclosure  by,  IS- 
1098 
Against  stockholders.  18-1102 
Mechanic's    lien,    foreclosure,    attack 
bv  mortgagee,  15-412 
Priority,  19-599,  605 
Moratorium,  as  affecting  foreclosure, 

19-856,  858 
Of  railroads,  enforcement,  22-149 
Order  of  court,  on,  12-807,  857 
Parties,  municipal  corporation  owning 

the  property,  20-99 
Partnership  accounting,  by  mortgagee 
21-25 
Mortgagee  as  party,  21-29 
Patents,  infringement  suit  by  mortga 

gee,   21-188 
Principal    and    surety,    executed    by 

21-589 
Purchase  price  of  land,  25-799 
Quieting     title,     against     mortgagee 
21-1000 
By  one  having  mortgage   lien,   21 
1004 
Eeceiver,  pending  foreclosure,   11-376 
Kedemption,    statute    authorizing    as 
impairment    of    contract,    22-723 
Eeformation,  of,  23-529 

Foreclosure  in  suit  for,  22-634 
Remainders    and    reversions,    on,    18- 

633 
Replevin  by  mortgagee,  22-893 
Res  judicata,   privity,  betv^een  gran- 
tee  of  mortgage  and   mortgagor, 
23-80 

Between  mortgagor  and  mortga- 
gee, 23-80 
Revivor,  of  suits  respecting  mortgage 

liens,  23-161 
Specific   enforcement,  22-150 

Parties  to,  23-1041 
Statute  of  limitations,  18-1029 
To  whom  available,  18-1023 
Subrogation,     right     of     person     dis- 
charging lien,  23-47 


MORTGAGES,   contd.  ..      .. 

Third  jiartv,  claim,  by  mortgagee,  16- 
129,  130 
Foreclosure    on    property    claimed, 
16-145 
Trover,  by  prior  mortgagee,  15-414 
Trust  propertj^  of,  16-631;  25-106 
Vacation,   power  in,  over  foreclosure 
proceedings,  16-632 
MOTIONS  —  Consult    analysis    of    this 
article,   20-1.      See   Courts;    Filing; 
Judgments;  Objections  and  Excep- 
tions;   Orders;    Petitions;    Striking 
Out  and  Withdrawal. 
Abatement  by,  1-38 
After  revivor,  23-162 
"Where  cause  is  not  revived,  23-179 
Accounting,   no   partnership   account- 
ing  on,   21-43 
Admiralty,    1-489 
For  dismissal,  1-530 

Of  appeal,  1-562 
To  enter  satisfaction  of  decree,  1- 
550 
AfTidavit,  to  amend,  18-399 

Counter-affidavits,    14-850;    15-227 
Motion  to  dismiss  certiorari,  18- 
377 
To  support,  for  revivor,  23-171 
Mandamus,  19-259 
Affidavits  of  merits,  15-220 

Continuance,  to  support  motion  for, 

18-58 
Indictment,    on    motion    to    quash, 

12-638 
To   strike   out,   1-707 
Ambiguity,  to  correct,  6-906 
Amendment,  of  motion  to  dismiss  ap- 
peal,  18-300 
Motion     for    leave     to     amend,     1- 
890;   13-106 
After  remand,  19-331. 
Appeal,    amendments    on,    18-331 
Bills  and  answers,  4-204 

To  amend  answer,  4-213 
Bills  of  exception,  4-366 
Execution,  of,  15-827 
Judgment,  15-132,  133 
Process,   21-782 
Return  of  process,  23-106 
Amercement,    for,    against    sheriff   or 

constable,    23-850 
Amicus  curiae,   by,   1-937 
Appeals,  as  part  of  record,  2-335,  337 
For  appeals,   2-293;   18-201 
For  dismissal  of,  2-391;  11-62,  132, 
133,   265;    12-796;    18-201,   256; 
300,   358 
For  rehearing,  2-406 
For  reinstatement  of,  2-396;  23-133 
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Appeals,  contd. 

Por  withdrawal,  23-133. 
Objections  on,   15-150 
Patent  cases,   21-175 
To  file  pleadings  on,  18-318 
Appearance   by,   2-493;    15-lSo 
Appraisement,   to   vacate,   16-737 
Arbitration,  to  vacate  awards,  2-628, 

639 
Arrest  in  civil  eases,  for  relief,  2-971 

To  claim  privilege  from,  21-637 
Arrest   of  judgment,   2-1030 

Amending  indictment  before,  12-547 

Attachment,  in,  18-513 

For   alterations   in   indictment,   12- 

321 
For   substantial    defects   in  indict- 
ment, 12-698 
Assistance,  writ  of,  to  restrain   exe- 
cution, 3-157 
To   set   aside,  3-157 
Attachments,  to  vacate  or  quash,  3- 
398,  747,  771;   18-518 
Contempt,  for,   13-301 
Homestead,   of,    11-414 
To  quash  affidavit  for,  18-513 
Attorney's  lien,  to  enforce,  18-832 

iSummary   remedy   against,   18-851 
Audita    querela,    by    motion   instead, 

3-877 
Bankruptcy  proceedings,   for   adjudi- 
cation  on   pleadings,   3-983 
Bills  and  answers,  to  amend  bill,  4- 
204 
To  amend  answer,  4-213 
Bills    of    exceptions,    collateral    mo- 
tions, 4-303 
Not  incorporated  by  reference  in, 

4-316 
To  amend,     4-366 
To  strike  out,  4-370 
Bills  of  particulars,  to  obtain,  4-390; 

14-150;    21-206 
Bonds,  to  dissolve,  13-168n,  169 
Boundary  commissioners,   to   appoint, 

18-6(58 
Case  and  question  certified  for  judg- 
ment  subject   to   opinion,   N.  Y., 
4-741 
Case  on  appeal,  time  to  serve,  4-784 

Discretion    of  judge,  4-790 
Certain,    motion    to    make,    4-859;    5- 
227;    6-906;    13-385;    18-44 
Averment   of  representative  capac- 
ity,  8-741;    10-870 
Default  pending.  14-879 
Injunction,  damages   in,  13-322 
Injuries  from  highways,  11-229 
Interpleader,  14-200 


MOTIONS,    contd. 
Certain,   contd. 

Libel   and   slander,  18-896,  918 
Partnership,    allegations    of,    21-74 
Patents   bill   for  infringement,   21- 

206 
Eent,  complaint  for,  18-492 
Eeplieation,  to  plea  of  limitations, 

18-1071 
Sales,     complaint    for    breach    by 

buyer,  23-232 
Servant,    complaint    for    injury    to, 

19-470 
Wages,  complaint  for,  19-450 
Certificate  of  probable  cause,  motion 

papers,  4-877 
Certiorari,  for,  18-372 
To  dismiss,  4-933 
To  quash,  18-376 
Chambers,  at,  13-247;  16-612,  614,  618 
Change  of  venue,  4-972;  5-1 
Commerce  court,  reduced  to  writing, 

5-171 
Complaint,  regarded  as,  15-135 
Conclusions  of  law,  to  make  certain, 

5-227 
Consolidation  of  actions,  5-269 

Of  motion,  damages  in  injunction, 
13-322 
Contents  of,  for  amendments;  15-135 
Continuances,  5-473 
Default,   of  motion  to  vacate,   18- 

114 
Hearing,  4-489 
Time  to  make,  18-57 
Contribution,  enforced  by  motion,  5- 

500 
Coram   nobis,  supplanted  by  motion, 

15-373 
Corporations,  to  quash  return  of  serv- 
ice of  process,  5-630 
Costs,   for   taxation,   5-925 
On  motion,  15-151 
To  correct   judgment,  5-920 
To  relax,  5-957 

Criminal   case,  5-766,  788 
Tn  appellate  court,  5-1020 
To   stay  until   payment   in   former 
action,    5-972 
Counts,  for  election  between  counts, 

23-819 
Courts,  equal  division,  denied.  6-81 
Creditors'  suits,   to  dismiss.  6-186 
Cross-bill,  to  strike  out,  6-290 
Cross-demands,  motion   as  method   of 

questioning,  23-798 
Damages,    for,   in    injunction,   13-317, 

320 
Decrees,  to  set  aside  pro  confesso,  6- 
7G8 
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l^OiTOOH,    coittd- 

To  alter,  6-796 
Default,  for  relief,  6-834;  15-361;  18- 
11;!,  .")!1S.     See  also  Affidavits  of 
Merits  and  Defense. 
Eutrv    of    default,    to    correct,    14- 

844 
Frivolous    motion,    default    where, 

14-878 
Pending   motion,    14-877 
Defenses,  to  motion,  how  made,  15- 

142^ 
Demurrer,  to  motion,  15-227 

Demurrer  does  not  preclude,  13-252 
Distinguished,  6-851 
Motion  as  demurrer,  18-439 
Treating  as,  24-257 
With  motion  to  strike,  6-868 
Demurrer  to  evidence,  motions  equiv- 
alent, 7-26 
Denials,    notice    of    defense,    remedy 
for  insufficient,  7-84 
To  strike  out  specific,  7-106 
Departure,   to   strike   out,  7-141 
Deposit    in    court,   to   require,    7-153, 
154 
For  distribution  or  withdrawal,  7- 
171 
Depositions,   application  to  take,  7- 
219 
To   suppress,  7-441 
Discovery,   examination  of  party,  to 
limit,  7-573 
For  inspection  of  documents,  7-607 
Hearing  of  motion   for,  7-578 
To   answer  interrogatories,  7-576 
To  make  answers  definite  and  cer- 
tain, 7-603 
To   produce    documents,   7-607,   613 

Renewal,  7-642 
To  strike  out  interrogatories  filed, 
7-595 
Discretion  of  court,  on  hearing,  13- 

259 
Dismissal,   for,    7-680;    18-306;   21-890 
Appeal.  2-391;  18-201,  256,  300,  358 
Highway  proceedings,  11-62,  132, 

133;   265 
In  criminal  cases,  23-132 
Infant's   appeal,   12-796 
Bill,  for  want  of  prospfution.  11-6 
Complaint,    for   error   in    entitling, 

12-736 
Tniunction,   13-274 
.Tnstice's  court,  in,  18-43.  90 
Laches,  on  ground  of,  18-438 
Landlord 's    diapossessory    proceed- 
ings. 18-593 
Mandamus,  19-266 


MOTIONS,    contd. 
Dismissal,   contd. 

Matters    .iudicially   noticed,   21-202 
Parties,    misjoinder,    21-202 
Partnership,   suits  by  and  against, 

2i-(;s 

Patents,    caiicellation    suits,   21-225 

Infringement   of.  21-202 
Quiet  title,  proceedings  to,  21-1001 

Divorce,  to  set  aside,  7-800 
Application  for  alimony,  7-831 
Reduction  of,  16-637 
Duplicity,  as  remedy  for,  7-946 

Quashing   indictment   for,   12-629 
Election,  between   counts  to  compel, 
12-659,  671 
Of  offenses,  to  require,  12-684 
Embezzlement,  to  quash,  8-243 
Equity,  dismissal  of  bill,  8-479 

In  interlocutory  proceedings,  8-491 
To  take  answer  from  files,  8-485 
To  vacate,  pro  confesso,  8-472 
Errors,  assignment  of,  for  new  trial, 
8-618-026 
For  directing  verdict,  8-626 
Execution,  for,  15-777,  779 
Notice  of  motion  for,  15-780 
Premature  issuance  of,  18-132 
Quashal  of  execution,  for,  15-733 
Sale  on  execution,  for  confirmation, 
16-200 
Purchaser,  as  remedy  against,  16- 
197 
As  remedy  by,  to  obtain  deed, 
16-199 
To   recover   surplus   of   sale,   16- 

205 
To  set  aside,  16-578 
Stay  of,  for,  11-414 
Third  persons,  to  recover  property 

of,  16-124 
Vacate    execution,    to,    13-615;    15- 
S03 
On    dormant    judgment,   15-738 
Exhibit,  on  failure  to  file,  8-805 
Federal    courts,    conformity   to   state 

practice,   25-486 
Findings    and     conclusions,     requests 
for,  8-1001-1009 
For  additional.  8-1069 
To   vacate   findings,   16-699 
Forcible   entr.y   and   detainer,   to  dis- 
miss for  misjoinder,  8-1106 
To  quash  complaint,  8-1118 
Form   and   contents,   18-300 
Amendment,  form,  15-135 
Certiorari,  to  quash,  18-376 
Defects  of  form,  6-891 
Execution    sale,   to    set    aside,   16- 
208 
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MOTIONS,    contd. 

Form  and  contents,  contd' 
Injunction,  form,  13-322 
Frivolous  and  sham  pleading,  motions 
as,  10-276 
Default  where,  14-878 
Notice   required   to   strike   out,   10- 

282 
To  strike  out,  frivolous,  10-284-286 
Sham,  10-292-300 
Garnishment,    for    judgment    on    an- 
swer of  garnishee,  10-574 
On    defects    in    procedure,    10-596, 
597 
Grand  jury,  to  correct  record,  10-664 
Grounds,    specifying,    13-245;     15-135 
Judge,   motion   for   change   of,   16- 
684 
Guardian   ad   litem,   to   vacate   judg- 
ment for  failure  to  appoint,  10- 
731 
To  appoint,  10-733 

Stating  consent  of,  10-744 
Guardian  and  ward,  to  make  specific 
representative     capacity,     10-870 
To  appoint,  13-500 
Habeas  corpiie,  to  quash  writ,  10-92 
On  return  of  writ,  10-932 
Process,  to  quash   return  on,  5-630 
Specific,   to  make,  see   supra.   Cer- 
tain. 
Hearing,    of  motion,    15-228;    18-301 
Certiorari,  motion  to  quash,  18-377 
Execution,  motion  for,  15-781 
Amendment  of,  for,  15-828 
•Sale  on,  to  vacate,  16-218 
Injunction,   for,   21-214 

Dissolution   of,   13-248 
Judgment,  amendment,  15-142 
Satisfaction    of,    to    compel,    16- 

588 
Set-off,  for,  16-569 
Vacating,     confessed     judgment, 
14-850 
Place  of,   13-248 

In   what   court,   13-246 
Reference    on,    16-588 
Term,  at  subsequent,  15-190 
Homestead,  to  confirm  sale  of,  ]  1-414 
To  stay  levy  on,  11-414 
To   vacate   orders   allotting,    11-399 
Improvements,   for,   18-683 
Indemnity  bonds,  as  method  of  objec- 
tion  to   pleadings   on,  23-860 
Indictment,   to   qtiash,    12-633;    21-524 
Injunction,   iHsucd   on   motion,   13-44 
Amendment  of,  for,  13-206 
Continuance  of,  for,  13-252 
Damages,  to  assess,  13-317,  320 


MOTIONS,    contd. 
Injunction,   contd. 

Dissolution,    for,    13-109,    210,    245, 
280 
Discharge,     motion     for,     distin- 
guished,  13-246 
Effect  of,  13-215 
Eelief  on,  13-173 
Waiver,  as,  13-178 
Eeinstate.   to,   13-182,   283 
Insanity  inquest,  to  confirm  jury  find- 
ings,  on,   13-471 
Instructions  on   court's  own   motion, 

13-717 
Interpleader,  to  dismiss,  14-209 
Intervention,  for,  14-288,  314,  322 
For  leave  to  intervene,  19-297 
Injunction,  by  intervenor  in,  13-278 
Objection  to  intervention,  14-320 

Judge,  for  change  of,  16-681 
Judgment,   amendment,   15-110 

Confessed  judgment,  to  vacate,  14- 

827,   838 
Deficiency  judgment,   for,   16-830 
Execution,    for    judgment    against 

purchaser,   16-197 
Non   obstante   veredicto,  for   judg- 
ment, 18-340 
Pleadings,  for  judgment  on,  14-524, 
927;   18-186;  21-823 
Making  in  vacation,  16-613 
Eulings  on  motion,  not  judgments, 

14-764 
Satisfaction    of,    to    compel    entrv, 
16-586 
To   vacate   satisfaction,   16-592 
Set-off,  for,  of  judgment,  16-569 
Against  judgment,  15-352 
Infants,  against,  12-785^ 
Vacate,  to,  15-155,  199 

Confessed  judgments,  14-827,  838 
Equitable    relief    where,    15-277, 

279 
Form  and  requisites,  15-217 

Judicial    sales,   for   confirmation,   16- 
790 
Bids,  to  open,  16-779 
Commissioners,    to    appoint,    16-827 
Judgment,   for   deficiency,    16-830 
Postponement,  for,  16-753 
Purchaser,   to   compel   purchaser   to 

complete,    16-828 
Proceeds,    for    distribution,    16-831 
Pesale,  for,  16-825 
Vneate  or  sot  aside,  to,  16-818 

Jurisdiction  of,  of  judge  at  chambers 
16-608 
Execution,  to  amend,  15-828 
Injunction,   to    vacate,    13-280 
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.Imisdii'tion    of,   contd- 

.liuliriiiont,    motiou    to    amend,    15- 
13S 
For   set-off    of   .iiuljTiiieiit.    Kl-nCi'.l 
Jury,  to  try  issues  of  fai-t.  Hi  fiSS 
Jurors,    for   re-examinatiou    of,    17- 

1S4 
Venire,  for  special,  16-9S1 

To  quash,  17-61 
Voir  dire,  to  put  panel  on,  17-424 
Justices    of    the    peace,    motions    in 
justices'  courts,  18-40 
Docke't,    shown    on,   18-159 
Summary  remedy,  as,  against  jus- 
tices of  the  peace,  18-389 
Justification    of    sureties,    to    extend 
time  for,   18-404 
To    set    aside    justification,    18-405 
Laches,  to  dismiss  for,  18-439 
To  raise  question  of,  21-202 
Legal   remedy,  to   raise   question    of, 

18-873 
Lis  pendens,  to  cancel,  18-1093 
Mandamus,  for,  19-259 

To  review  rulings  on,  19-190,  201 

Mandate,  for,  19-307 
To  amend,  19-349 
To   enforce   mandate,   19-350 
To  recall  mandate,  19-347 
In  criminal  cases,  19-364 
Mechanic's    liens,    for    discharge    of, 
19-610 
Mortgagor  as  "owner,"  19-585 
Mine  inspection  and  survey,  for,  19- 

816,  817 
Misjoinder     of     counts,     motion     as 

remedy,    23-818 
New  trial,   for,   12-781;   20-577.     And 
see  New  Trial. 
After  remand,  19-338 
Appeal    bond,   effect   on    filing,    18- 

240 
Equity,    in,    14-542 
Judge,    before    successor    of    trial 

judge,  16-643 
Justices'  courts,  in,  18-78 
Eulings   on,   20-441 
Nonsuit,  for,  17-456 
Notice  of,  see  Notice, 
Amendments,  for,  13-105 
Of  injunction,   13-280 
Of  judgment,  15-140 
Of  return   of  process,  23-107 
Appeal,   motion    to   dismiss,    18-300 
Default,   motion    to   vacate,   18-114 
Execution,  for,  15-773 

Of  motion  to  vacate  sale,  16-209 
Injunction,  for,  13-253 


MOTIONS,   contd. 
JSotice    of,    coiitd- 

Judgincnt,  aiiiondmont  of,  15-140 
Vacate,  to,   15-223 
Opening    and    closing,    13-258;    20-801 
Orders,   see   Orders. 
I'arties,  to  objoi-t  to,  14-490;  21-68 
To    motion,    for    injunction,    13-248 
Execution,  motion  to  vacate  sale, 

16-206 
Judgment,  motion  to  amend,   15- 

136 
Judicial    sale,  motion   to   vacate, 
16-817 
Partner,  by,  to  open  default,  18-113 
Pleadings,   for   judgment    on,   14-524; 
18-186 
Vacation,  in,  16-613 
Prayer,  motion  to  dissolve  injunction, 

13-264 
Preliminary   examination,   as   remedy 

for  want  of,  21-524 
Process,  to  quash  service  of,  21-730, 
768;   23-567 
To  claim  privilege  from  service  of, 

21-637 
To  supply  lost,  21-756 
Prohibition,     to      quash      alternative 

writ,  21-822 
Quash,  to,  execution,  11-414;   15-277; 
18-143 
Certiorari,    18-376 
Indictment,  see  supra,  Indictment. 
Eeturn  of  process,  23-108. 
Venire,    17-61,    103 
Eecord,   to   amend^   18-290 
For   diminution   of,   12-289 
To  make  complete,   12-845 
Keference  on,   16-588;    22-522 
Court's  own  motion,  21-43 
Eehearing,    for,    on    criminal    appeal, 

23-134 
Eemoval  of  cause,  effect  of,  22-862 
Eemoval    of    offenders    against    the 

United  States,  for,  21-527 
Eenewal,  before  another  judge,  16-638 
Injunction,  in,  15-268 
Mandamus,   19-265 
Open  or  vacate,  of  motion  to,  15- 
255 
Eeplv,  to  compel,  to  plea  of  limita- 
tions, 18-1069 
Eestitution,   for,   19-356 
Eevivor,  for,  23-168,  170 

Persons  to  make  motion,  23-156 
Security  for  costs,  for,  interpleader, 

14-223 
Sequestration,  for,  23-492 

To  set  aside,  23-498 
Set-off,  for,  15-352;  16-569 
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MOTIONS,    contd. 

Set-oflf    or    counterclaim,    in    proceed- 
ings by  motion,  23-620 
Severance,  motion  for,  23-826 
Sheriffs,   constables   or   marshals,   for 
summary  order  against,  23-845 
For   summary   judgment    on    bonds 
of,  23-886 
Special    interrogatories,    for    submis- 
sion of,  23-983 
For  judgment  on,  23-996 
Statute  of  limitations,  raising  by  mo- 
tion,  18-1044 
To  strike  out  plea  of,  18-1062 
Stipulation,  to  be  relieved  from,  15- 

128 
Strike    out,    see    Striking    Out    and 
Withdrawal. 
Intervention,  to  strike  out,  14-292, 

328 
Surplusage,  16-600 
Successive  motions,  in  injunction,  13- 

268,  280 
Summary    judgment,    for,    see    Sum- 
mary Proceedings. 
Third  party  claims,  in,  16-146 
Time  to  plead,  for  extension  of,  24- 

819 
To     strike,     see    Striking     Out     and 

Withdrawal. 
Transcript,   to   amend,   18-290 
Transfer    cause,   to,   see   Transfer   of 

Causes. 
Vacation,  hearing  in,  16-618 

To    dissolve  injunction,   13-251 
Variance  between  process  and  plead- 
ing, attacking,  25-542 
Venue,  motion   to  amend,  15-138 
Verdict,  for  directed,  14-443;   17-456; 

20-1067.     See  Verdict. 
Verification,     of     motion     to     quash 

panel,   17-103 
Warrant  of  seizure,  to  vacate,  18-648 
Writ   of   error  coram    nobis,   for,   15- 
376 
To  replace,  15-189 
Writ  of  review,  for,  23-145 
MOTIVE,  see  Intent. 

Allegation   of  irrelevant,  24-581 
Effect  on  cause  of  action,  4-S15 
In  bringing  action,  4-393 
MOTOR  VEHICLES  —  Consult  analysis 
of    this    .-irticlc,    20-16.      See    High- 
ways, Streets  and  Bridges;  Injuries 
to    Persons    and    Property;    Negli- 
gence; Railroads. 
Excinfition    of,    16-7S 
Indictment,   for   illegal    operation   of, 
11-258 
For   speeding,    11-259 


MOTOR  VEHICLES,   contd. 
Indictment,  contd- 

For   want    of   license,   11-259 
Injuries    from,    complaint    for,    vari- 
ance,  11-254 
MULTIFARIOUSNESS— Consult  analy- 
sis of  this  article,  20-54.     See  Bills 
and    Answers;     Duplicity;     Equity 
Jurisdiction   and  Procedure. 
Accounting,  1-290 

Between   partners,    21-36 
Amendment  to  cure,  21-205 

After   demurrer   sustained,   4-198 
Certiorari,   in   writ   of,   highway   pro- 
ceedings,   11-97 
Conspiracy,  of  bill  charging,  13-98 
Corporations,    stockholders'    suits,    5- 

715 
Creditors'  suits,  6-217 
Damages,  suit  for,  joined  with  injunc- 
tion, 13-99 
Demurrer,  6-904,  936    ' 
Injunction,  13-110 
Supplemental  bill,  24-541 
Effect  of,  13-100 
Ejectment    and    injunction,    joinder, 

13-98 
Fraudulent  conveyances,  in  action  to 

set  aside,  10-174 
In    action    on    stockholder's    unpaid 

subscription,  24-208 
Infringement  of  trade-mark  and  copy- 
right, joinder,  24-879 
Injunction,  of  bill  for,  13-97 
Against  monopolies,  19-847 
Cancellation  and  injunction,  11-384 
Ejectment   and   injunction,   13-98 
Mandamus  and  injunction,  13-98 
Patents,  infringement,  21-201 

Joinder     of     interference     and    In- 
fringement,  21-224 
Eeformation,  of  bill  for,  18-657;   22- 

617 
Specific  performance,  bill  for,  23-1054 

Of  mining  lease,  19-808 
Vendor's  lien  foreclosure,  25-735 
Will   contest,   in   bill   or   petition.   26- 
258 
MTTLTTPLTCTTY  OF  PROSECUTIONS, 

enjoining,  24-418 
MULTIPLICITY  OF   SUITS  — Consult 
analysis  of  lliis  article,  20-74. 
As    ground    for    enjoining    ordinance, 

20-185 
Boundaries   equity  jurisdiction  where, 

18-655 
Commons,   establisliing   right    of,    18- 

C'riniiiinl    prosecutions,  enjoining,  24- 
418 
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MULTIPLICITY  OF  SUITS,  cotitd. 
PaiiKiLTos,   award    of,   to    prevent,    13- 

Enjoininff,   33-82,   145;   24-408 
Insurance,  actions  on  policy,  14-11 
Interpleader,  14-197 
Intervention,  to  prevent,  14-289 
Nuisance,    as    ground    for    enjoining, 

20-080 
Pleading,  13-84 
Principal    and    surety,    suits    against 

surety,  21-576 
Quieting-  title,  21-999 

Equity  jurisdiction,  21-999 
Set-off,  recoupment  and  counterclaim 
as    preventing    multiplicity,    23- 
582 
Severance  of  actions,  23-823 
Taxes,   as   ground   for  enjoining   col- 
lection, 24-689 
Third  party  claims,  consolidation  of, 

16-142 
Trespass,  continuing  or  repeated,  en- 
joining, 24-970 
MUNICIPAL  CORPORATIONS  —  Con- 
sult   analysis    of    this    article,    20- 
82.       See     Highways,     Streets 
and  Bridges;  Injunctions;   Injuries 
to    Persons    and    Property;    Judg- 
ments   and    Decrees,    Enforcement 
of;    Mandamus;    Negligence;    Offi- 
cers; Pensions  and  Bounties;  Pub- 
lic   Service    Corporations;     Schools 
and   School   Districts;    Special  As- 
sessment;   States    and    Territories; 
Taxation;   Towns. 
Actions   against,   notice   as   condition 
precedent,  19-461 
As  action  against  state,  24-67 
Alderman,  no  jurisdiction  of  suit  for 

ground  rents,   18-691 
Amendments  by  favored,  1-864 
Animals,   indemnity   for   sheep,   1-957 
Action    on    indemnity    paid,    1-958 
Annexation    proceedings,    interest    of 

judge,  16-656 
Appeals,  bonds  and  undertakings,  25- 
176 

Exemption,  2-78 
Stay  bond,  necessity,  24-475 
Costs  on,  18-229. 

Highvray  proceedings,  11-143,  166 
Supersedeas  on,   18-269 
Appearance  of,  2-519 
Bonds,  qualification  of  judge  in  suits 
concerning,   16-656 
Injunction,  against  issuance,  13-193 
Against    payment,    parties,    13-36 
Boundaries,  venire  of  suits  to  deter- 
mine, 18-656 


MUNICIPAL  CORPORATIONS,  contd. 
Bridges,    li.ability    I'or    injuries    from, 
11-276 
Indictment*  against  for  failure   to 
repair,   11-272 
Case    and    question    certified,    not   on 
ordinances,  Ga.,  4-690 
On  ordinances  in  111.,  14-692 
Change  of  venue,  actions  local,  5-9 
Collateral    attack,   on   proceedings   of 

councils,  15-396 
Contracts  by,  enjoining,  parties,  13- 
34 
Enforcement  by  quo  warranto,  22- 
18 
Corporations,  power  as,  5-550 

Service  of  process,  5-626 
Costs,  in  criminal  case,  when  liable, 
S-772 
Amount  recovered  against,  5-882 
Council,  prohibition  to,  21-810 
Quo   warranto   to   test  election   to, 
22-21 
Counties,    detaching    territory    from, 

enjoining,  13-20 
County   boards,   collateral   attack    on 

proceedings,   15-396 
County    officers,    mandamus    against, 

19-254 
Creditors'   suits,   6-195 
Damages,  action  for,  16-655 
Dedication,  enforcement  of,   18-687 
Default   judgment   against,   vacating, 

15-175 
Dissolution  of,  right  of  judge  to  try 

proceedings,   16-656 
Ejectment,  for  streets,  7-988 
Election    districts,    mandamus    to    di- 
vide city  into,  19-223 
Elections,   contest   of   decisions,    8-23 

Quo  warranto  to  test,  22-21 
Electricity,  liability  when  furnishing, 

8-171 
Execution,  against,  15-851 
On  municipal  property,  15-852 
On  private  property,  15-854 
Sales  on,  jurchaser  at,  16-195 
False  imprisonment,  not  liable,  8-958 
Forcible    entry    and    detainer    action 

against,  8-1105 
Franchises,   21-895 

Quo  warranto  to  test  right  to,  22- 
36 
Garage,  enjoining  public,  13-79 
Garnishment,    not    liable,    exceptions, 
10-399 
Public  funds,   10-452 
Highways,     collecting     for     improve- 
ments in,  11-125 
Liability  for  injuries  from,  11-210 
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MUNICIPAL  CORPORATIONS,   coufd. 
Highways,  contd- 

Mandamus  to  compel  repair  of,  11- 

123 
Prosecution   for   failure   to    repair, 
11.116 
Indictment    against,    11-272 
Informations,  against   municipal  offi- 
cers, 12-709 
Injunction,  by  municipal  corporation, 
13-23 
Bonds,  concerning,  13-36,  193 
Dedication,  enforcement  of,   18-687 
Garage,   enjoining  municipal,   13-79 
Municipal  aid,  enjoining,  13-34 
Ordinances,   enjoining   enforcement 

of,   13-175 
Parties,  as,  to  injunction,  133-34 
Public  rights,  restraining,  violation 

of,  13-18 
Sewers,    enjoining   construction    of, 

13-69 
Warrants,  against  payments  of,  13- 

36 
Water  works  contract,  restraining, 

16-655 
Wrongful  issuance  of,  liability  for, 
13-323 
Insane    persons,    reimbursement    for 

expense  of,  13-567 
Intervention  by,  14-299 
Intoxicating  liquors,  liquor  nuisances, 
14-458 
Liquor   laws,   enforcement   by  tax- 
payer or  citizen,  14-473 
Prosecutions    for    violating,    14- 
361 
Judge,    grounds    of    disqualification, 

16-653 
Judgments,  compromise  of,  16-550 
Conclusiveness    upon    citizens    and 

tax  payers,   19-281 
Confession    of    judgment    against, 

14-794 
Payment    of,    16-539 
Res  judicata  operation,  23-68 
Judicial     notice    of,    5-642.      See    T 

Ency.  of  Ev.  1020. 
Jury,   right   to,    16-876 
Demand  for,  16-915 
Exemption  of  officials,  17-32 
Jurors,  officers  of  city  as.  17-338 
Taxj)aycr8,  residents  and  citizens 
as,  17-336 
Mayor,    jury    in    trial    before,    16- 

921 
Selection,  16-867 

By   city   officials,   16-956 
By  county  boards,  16-956 
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MUNICIPAL  CORPORATIONS,  contd. 
Justice's   court,   actions   in,   concern- 
ing, 17-973 
Larcenj',    alleging    ownership,    18-138 
Licenses,  see  the  title  Licenses. 
In  realty,  action  for  disturbing,  18- 
639 
Mandamus,      against      council      and 
councilmen,   19-178 
Parties,  19-254 

To    compel    award    of    public    con- 
tract,  19-248 
To  compel  tax  levy,  19-241 
Mechanic  's  liens,  on  public  property, 

19-597 
Municipal  aid,  enjoining,  parties,  13- 

34 
Municipal  courts,  jurisdiction  of,  17- 
643 
Decisions  of  as  res  judicata,  23-13 
Jurisdiction    to     entertain     set-offs 

and  counterclaims,  23-614 
Review    of    judgments    in    criminal 
cases,  23-139 
Ordinances,     enjoining     enforcement 
of,   13-175 
Compelling  enactment  of,  19-254 
Complaint   for   violating,   18-21,   34 
Determining  constitutionality  of  in 

mandamus,  19-279 
Jury,    in    suits    for    violating,    16- 

911,  925 
Jury-room     taking    ordinances     to, 

17-563 
Pleading,   in   complaint   for   license 

fee,  18-980 
Reasonableness     of     whether     for 
court  or  jury,  21-847 
Organization,    quo    warranto    to    test 

validity,   22-37 
Parties,   as,   to   bill   to   apportion   as- 
sessment,  18-625 
To  injunction,  13-34 
Patents,    infringement    suits    against, 

21-196 
Penalties,  review  of  proceedings  for, 
18-366 
Liquor,  for  sale  of,  14-468 
Preliminary  examination,  before  city 

officials,  21-504 
Prohibition   against  city  council,  21- 

810 
Public    rights,    restraining    violation 

of,  13-18 
Quo  warranto  to  test  legality  of  or- 
ganization, 22-37 
Rcimliursemcnt  of,  for  damages  paid 

for  highway  injuries,   11-219 
Res  judicata,   doctrine   applicable  to 
municipality,  23-62 
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MUNICIPAL  CORPORATIONS,   ,-,.);/,/. 
Decisions    of    boards    aiul    otru-ors, 

2:m-4 

JudgnuMit    against    officers    as   con- 
cluding  corporation,   S^-;"),! 
Judgments  for  or  against,  2o-SS 
Eoads,   injuries   from,   21-()13 
Sewers,  enjoining  construction  of,  13- 

69 
Special  assessments,  23-964 
Statute   of   limitations,   pleading   the, 

lS-1026,  1031 
Supervisors'    proceedi'ngs,    collateral 

■attack   on,  15-396 
Taxation,     actions     and     proceedings 
relating   to,    see    Special   Assess- 
ments; Taxation. 
Warrants  indictment  for  unlawful  is- 
suance of,  16-645 
Pavment    of,    restraining,    parties, 
13-36 
"Water  supply,  protection  of,  26-137 
Remedies  "for  failure  to  supply,  26- 
138 
WT'XTCTPAL  COrRTS,  see  Justices  of 
the  Peace;  Municipal  Corporations. 
TilX^RDER,  see  Homicide. 
MUSEI'M,   see   Theaters  and  Shows. 
MUSICAL    COMPOSITIONS,    see    Per- 
sonal Property. 
MTTUAL  AID  SOCIETIES,  see  Bene- 
ficial Associations. 
MUTUAL  BENEFIT  INSURANCE,  see 

Insurance. 
MUTUALITY,  see  Contracts;   Parties; 
Res  Judicata. 
Of  crnss-demands,  23-723 
Specific  performance,  21-18 

Allegations     as     to     mutuality     of 
remedy,    23-1013,    1052 
NAMES  —  Consult   analysis  of  this  ar- 
ticle, 20-242.  See  Aliatement,  Pleas 
of;    Abbreviations;    Bills    and   An- 
swers;   Certainty  in  Pleading;   De- 
claration   and    Complaint;    Indict- 
ment   and    Information;    Variance 
and  failure  of  Proof. 
Accused,   of   alteration   in,   as   ground 

for  arrest  of  judgment,  12-321 
Agent,   of,    pleading,   21-556 
Alteration   in   names,  arrest   of  judg- 
ment for,  12-321 
Amendment    as   to,   in   judgment,   15- 
123 
Correcting   mistake,  5-652;   20-368, 

966,  976 
Execution,  in  writ  of,  15-824 
Indictment,    12-550 
Information,  in,  12-561 


NAMES,   conid. 

Amendment  as  to,  coiitd- 

Landlord's     dispossessory    proceed- 
ings, lS-593 
Attestation,  of  process,  21-737 
Attornev,    of,    endorsing    on    process, 

21-752 
liill  of  ]iarticulars,  to  furnish,  14-441 
Complaint  or  nflidavit,  cliarging  name 
of   purchaser  of  \\i\\\ov  in,  14-354 
Corporate,   see   Corporations. 
Court,   of,   mistake    in,   efi^ect    on   in 

dictment,  12-608 
Employee  or  servant,  of  pleading  in 
actions    for    injuries    to    servant, 
19-4S3 
Enjoining   use    of  by  municipal   cor- 
porations, 20-208 
Execution,  in,  of  parties  to  judgment, 
15-795 
Amending  as  to;  15-824 
Fictitious,  filing   certificate,  pleading 
as  to,  20-983 
Partnership  of,  21-54,  75,77 
Idem  sonans,  in  process,  21-721 
Indictment    and    information,    charg- 
ing name  of  accused,  12-362,  364 
Amending,  as  to  names,  12-550,  501 
Caption,  name  of  judge  in,  12-177 
False  pretenses,  name  of  person  de- 
frauded,  20-735 
Misspelling  names  in,  12-315 
Mistake  as  to  names  in,  12-317 
Offense,   charging   name   of,   12-344 
Repugnancy,    in     charging     names, 

12-341 
Riot,  23,  188 

Stating  in,  rape,  22-294,  295 
Third    parties,    alleging    names    of, 

12-369 
Verdict,   aider   by,   12-700 
Waiver,  of   misnomer,   12-666 
Injunction,  against  use  of  firm  name 

21-18 
Insanity  proceedings,  pleading  names 

of  'family  and  relatives,  13-452 
Intoxicating 'liquors,  in  alleging  pur- 
chaser,  14-354 
Judge    of,    setting    forth    in    caption, 

12-177 
Judgment,  of  parties  in,  15-60 
Jurors,  of,  in  jury  list,  16-1009 
Setting  out  in  record,  17-21 
Larceny,  alleging  owner's  name,  18- 

746 
Misspelling,   in   indictment    or   infor- 
mation, 12-315 
Mistake  in,  in  indictment,  12-317 

Amendment,  see  supra,  Amendment 
Objections  for  misnomer,  20-983 
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NAMES,   contd. 

Of   person   threatened,   in  indig^tment 

for  threat,  24-791 
Partners,    of,    necessity    of    pleading, 
21-74 
In  affidavit  and  writ  of  attachment, 

21-50 
Pleading   in   accounting,   21-35 
Partnership,    fictitious    name    of,    20- 
983;   21-54,   75,   77 
Judgment  in   firm  name,  21-84 
Variance  as  to,  21-80 
Persons,  of,  what  constitutes  in  law 

21-714 
Process,   in,   21-712 

Endorsement  of  plaintiff's  name  on, 

21-753 
Inserting  after  issuance,  21-760 
Names  in  publication  notice,  23-551 
Eeceiving  stolen  goods,  in  prosecution 

for,  22-442 
Eeligious   societies,  misnomer,  22-704 
Repugnancy,   in    charging   as   to,   12- 

341 
Eeturn    of   process,   stating   name   of 

persons  served,   23-101,   102 
Servant,    of,    necessity    of    pleading, 

21-134 
Slander,    to    whom    published,    neces- 
sity of   alleging  names,  18-913 
Variance  in,  see  Variance. 
Criminal  cases,  25-581      .^ 
Names    of   parties,   25-674 
Warrant  of  arrest,  stating  in,  26-33 
NATIONAL    BANK,    see    Banks    and 
Banking. 

NATIONAL  GOVERNMENT,  see  Unit- 
ed States. 
NATURALIZATION— Consult    analysis 
of  this  article,  20-253.     See  Immi- 
gration. 
Cancellation,  state  as  party  plaintiff, 

24-59 
Collateral  attack,  of  proceedings,  15- 

401,   421 
Equitable  relief,  from  orders,  15-285 
Indian,   of,   15-401 

Effect     on    jurisdiction     of     tribal 
court,    12-42 
Ees  judicata,  orders  in  naturalization 
prorcodinps,    23-22 
NAVIGABLE    WATERS— Consult     an- 
alysis  f)f   this   .'irticjp,   20-276.      Sec 
Admiralty;       Collision,       Seamen; 
Ships  and  Shipping;    Waters    and 
Watercourses. 
Injunition  against  obstruction  of,  re- 
fusal   of   as   res   judicata,    23-26 
Offense  committed  on,  pleading  venue, 
11-589 


NAVIGABLE  WATERS,  contd. 

Province    of    judge    and    jury,    as   to 
what    waters    navigable,    21-836 
NAVIGATION,  see  Navigable  Waters. 
Bee     also      Admiralty;      Collision; 
Freight  Carriers;   Interstate    Com- 
merce; Liens;  Passengers;  Seamen; 
Ships  and  Shipping. 
NAVY  AND  ARMY— Consult  analysis 
of  this  article,  20-286.     See  Courts 
Martial;    Martial    Law;    Morator- 
ium; Pensions  and  Bounties;  War. 
Apprentice's   release    by   habeas   cor- 
pus, 2-5S5 
Exemptions,  to  military  men,  16-103 

Military  equipment,  of,  16-81 
Jury   service,   exemption   from,   17-32 
Moratory  laws,  persons  protected  by, 

19-856 
Secretary   of  Navy  or  of    War,    see 
Of&cers. 

NECESSARIES,  action  against  parent 
for,  20-845 

NE  EXEAT— Consult  analvsis   of  this 
article,  20-290.     See  Bills  and  An- 
swers; Judgments  and  Decrees,  En- 
forcement of;   Prayer;   Process. 
Affidavits  to  obtain,  12-899 
Bill  in  equity,  prayer  for,  4-142,  145 

Verification  of,  4-148 
Divorce,    7-752 
Alimony,  7-819 
Jurisdiction,  8-444 
In  federal  courts,   district  court,  25- 
447 
Supreme  court,  25-353 
NEGATIVF  PREGNANT,   2-56;    7-41 
Injuries,  to  persons  and  property,  13- 

388 
Mandamus,  denials  in,  19-271 
NEGATIVING     DEFENSES,     see  De- 

f  6I1S6S. 

NEGATIVING  EXCEPTIONS,  see  In- 
dictment and  Information;  Intoxi- 
cating Liquors. 

NEGLIGENCE— Consult  analvsis  of 
this  article,  20-301.  See  Adjoining 
Land  Owners;  Animals;  Case  (the 
Action  of  Trespass  on  the) ;  Col- 
lision; Death  by  Wrongful  Act; 
Freight  Carriers;  Highways, 
Streets  and  Bridges;  Injunctions; 
Injuries  To  Persons  and  Property; 
Landlord  and  Tenant;  Master  and 
Servant;  Mines  and  Minerals; 
Municipal  Corporations;  Passen- 
gers; Physical  Examination;  Phy- 
sicians and  Surgeons;  Railroads; 
Ships   and   Shipping;    Street  Rail- 
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NEGLIGENCE,    contd. 

roads;    View;    Wcorehousemen;    mul 
other   spocilie    titles. 
Adioiniiiij:   land    owners,   lateral    sup- 
"  port,'  1-.S20,  322,  324 
Blasting:,   1-325 
Contributory,  1-324 
Admiralty,  contributory  not  absolute 
defense,  1-537 
Pleading,   1-456 
Agent,  of,  complaint   for,  21-558 
Altered  instrument,  blank  spaces,  1- 

S2S 
Amendments  as  new  cause  of  action, 

20-359 
Animals,  contributory,  negativing  by 
injured,   1-951,  952 
By  keeper,  1-951, '953,  957 
Infection   of,  contributory,   1-961 
Attorney,   of,  imputed  to   client,   18- 
119" 
Action  for,  18-853,  857 
Defense,   as,   18-846 
Vacating  for,   15-177,   182 
Bailee,  of,  see  Personal  Property. 
Bills   of   particulars,   4-398 
By  telegraph  and  telephone  company, 
construction  and  maintenance,  24- 
719 
In  service,  24-722 
Case,  proper  remedy,  4-615 

Contributory    under   general    issue, 

4-661 
For   indirect   injuries,   4-634 
Necessity    of    allegation,    4-649 
Cause  of  action  for,  4-814,  819 
Certiorari,  negativing  in  petition,  18. 

372 
Common    carrier,   actions  by  passen- 
ger,  21-123 
Baggage,  in  respect  to,  21-162 
In  ejecting  passenger,  21-156 
Comparative  negligence,  19-507 
Conclusions  as  to,  19-470 
Conclusions  of  law,  general  allegation, 

5-221 
Concurrent,    of    master    and    servant, 

19-542 
Contributory,    adjoining    landowners, 
1-324 
Admiralty,  in,  1-537 
Alleging    or    negativing    in    action 
against   street   railroad,   24-248 
Animals,   1-951,  961 
Certainty  in  pleading,  4-850 
Death  by  wrongful  act,  6-418,  437 
Defense,  as,  18-37;  21-146 
Electricity,   8-189 

General    denial,   proof    under,    7-95 
General  issue,  under,  7-73 


NEGLIGENCE,    contd. 
Contributory,    contd. 

Negativing,    actions    for    injury    to 
servant,   19-497 
Attorney,       action       by       client 

against,   18-858 
Ejeclion   of  passenger,  21-158 
Freight  carriers,  10-254 
Injuries    from    highways,    11-216, 

280 
Passengers,   21-136 
Toll     roads,     action     for     injury 
from,  21-615 
Of  passenger,   21-150 
Of   person   injured   by   servant,   19- 

562 
Of  servant,  19-502 
Question  for  jury,  injury  by  street 
car,  24-253 
Criminal,   see   Homicide;    Indictment 
and  Information. 
Homicide   by,    11-601 
Question  of  fact,  11-640 
Cross-demands,    in    action    for    negli- 
gence, 23-617 
Counterclaim  for  negligence,  23-635, 
682,  690 
Death  by  wrongful  act,  allegation  of, 
6-419 
Contributory,  burden   of   proof,   6- 
448 
Instructions,  6-446 
Plea  of,  6-437 
In  another  state,  6-378 
Driiggist,  negligence  of,  10-995 
Electricity,  allegations,  8-171 
Children,    8-194 
Contributory,  8-178,  189 
Instructions,  8-181 
Wliat  is,  8-186 
Escape,  in  suffering,  21-602 
Explosives,  in  handling,  pleading,  13. 

384 
Fellow  servant  of,  as  defense,  19-506 
Freight  carriers,  no  allegation  neces- 
sary,  when,   10-246 
Negativing  in  defense,  10-254 
Question  for  jury,  10-257 
Highways,   injuries   from,   negativing 
contributory    negligence,    11-215, 
280 
Pleading,   11-214 
Homicide   by,    11-601 
Implied    indemnity,    in,    12-32 
Innkeepers,        pleading      in      actions 

against,  13-417 
Instructions,   as   to,   19-546 

Defining,    13-821 
Insurance   policy,    as    defense    to   ac- 
tion on,  14-61 
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NEGLIGENCE,    cofitd. 

Issues   and    proof,   in   action   against 

street   railroad,   24-249 
Joinder  of  counts,  23-816 
Judgment,     equitable     relief,     negli- 
gence preventing,  15-264 
Landlord  and  tenant,  as  counter  claim 
in  dispossessory  proceedings,   18- 
592 
In    repairing    leased    premises,    18- 

464 
Tenant,  of,  action  by  landlord  for, 
18-452 
Last  clear  chance,  allegations,  22-196 

For  jury,  24-254 
Legal    remedy,   preventing,   equitable 

relief  where,  18-865 
Lis  pendens,  defeating  protection  of, 

18-1090 
Liverv  stable  keeper,  keeping  vicious 

horses,  18-1097 
Master   and   servant,   of   master,    19- 
45S 
Of  servant,  19-558 
Of  third  person  toward  servant,  19- 
555 
Mining  operations,  in  conducting  19- 

814 
Mistake,   resulting   from,   19-832,   833 
Municipal      corporations,     agent     of, 

pleading,  20-105 
New   trial,    in    party    seeking,    15-311 
Partners,   of,    actions   by   co-partner, 
21-9 
■  Pleading,  20-304 
Carrier,  of,  21-133 

Ejection  of  passenger,  21-158 
Freight   carriers,   10-246 
Loss   or    injury    to    baggage,   21- 
165 
Charging  in   express  terms,   11-216 
Conclusions,    5-221 
Injuries    from    bridges,    11-278 
Injuries   from   highways,   11-214 
Injuries  from  motor  vehicle,  20-48 
Insurance  policy,  as  defense  to  ac- 
tion on,  14-61 
Justice's   court,   in,   18-33 
Master,   of,    19-476 
Street  railroad,  24-247 
Toll    roads,    injuries    from,   21-615 
Presumptions,   as   to,   19-542 
EflFcct,   22  290 
From   acfidont,  21-134 
Proof  of,  where  wilful  injury  charged, 
13-391 
Variance  as  to,  21-147 
Province   of  judge   and   jury,   11-23^, 
241,  282;  21-569,  847.     Soo  Prov- 
ince of  Judge  and  Jury. 


NEGLIGENCE,    contd. 

Province  of  judge  and  jury,  contd' 
Action    against   street   railway,   24- 

■250,  253 
Contributory  negligence,  20-51;  22- 

211,   249 
Operation  of  railroads,  22-201,  240 
Proximate    cause,    alleging   injury   to" 

servant,   19-494 
Eailroads,  in  operation  of,  see  Bail- 
roads. 
Ees  ipsa  loquitur,  19-479 

Where  particular  acts  of  negligence 
alleged,  21-148 
Servant,  of,   21-134 
Several  acts  of,  24-739 

Separate  statement,  7-940 
Sheriffs    and    constables,    of,    remedy 

on   official  bond,  23-880 
Special  interrogatories,  in  actions  for 

negligence,  23-990 
Statute,  averring  breach  of  statutory 

duty,  19-495 
Telegraphs  and  telephones,  improper 
construction   or  maintenance,  24- 
719 
In  service  by,  allegation,  24-739 
Theaters  and  shows,  injury  to  specta- 
tor, 24-787 
Trespass  for,  24-922 
Variance    and    failure    of    proof,    14- 
904;  20-107;  22-199 
Actions  for  injuries  to  servant,  19- 

511 
In  justice's  court,  18-18 
Wilful   injury   inconsistent   with,   22- 

234 
Warehouseman,  of,  complaint  for,  26- 

23 
Weapons,  injury  from,  26-155 

NEGOTIABLE     INSTEUMENTS,     see 
Bills  and  Notes. 

NEGKOES,  see  Civil  Rights;  Miscegen- 
ation. 
Jurors,  as  17-286 

Prejudice  of  jurors  against,  17-314, 
323 
Passengers,   as,   'with    white    persons, 

21-128 
Province    of   judge    anfl    jury,    as   to 
whothor  person  a  negro.  21-837 
NEUTRALITY  LAWS— Consult  analv- 
sis    of    this    article,     20-338.       See 
War. 
Admiralty   no  release  where  violation 
of.  7-509 
NEW  ASf^TGNMENT,  soo  Replication, 
NEW   CAUSE   OF   ACTION    OR    DE- 
FENSE—Honsult    analysis    of    fhis 
article,  20-342.     See  Cause  of  Ac- 
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NEW    CAUSE    OF    ACTION    OR   DE- 
FENSE, coiitd. 

tion;    Parties;    Striking    Out    and 
Withdrawal. 
Account,  to  account  stated,  lS-327 

Amciuliuent  as  cominenccment  of  ac- 
tion, 24-300,  3(52 

Appeal,  on,  from  justice's  court,  IS- 
321,  325,  326 

Assumpsit,  general  to  special,  18-327 
Carriers,     negligence    in    transporta- 
tion^ to  loss  from  shrinkage,  18- 

Date,  changing,  18-327 

Divorce,  amending  to  annulment,  19- 

3S4 
Ex  contractu  to  ex  delicto,  18-491 
Express  to  implied  contract,  18-491 
Forcible  entry  and  detainer,  to  action 

for  possession,  18-566 
Form   of  action,   changing,  21-678 
Injunction,   in,   13-102 
In  rem  to  in  personam,  21-678 
Intoxicating    liquors,    complaint     for 

€amages  from,  14-485 
Judgment  as,  15-715 
Jury,  reswearing  where,  17-434 
Landlord's    dispossessory    action,     to 

use  and  occupancy,  18-566 
Libel  and  slander,  18-940,  941 
Liens,    proceedings    to    enforce    liens 

for  wages,  19-444 
Mandamus,  19-269 
Master  and  servant,  action  for  breach 

of  contract  to  employ,  19-419 
Actions  for  injury  to  servant,   19- 

o08 
Actions  for  wages,  19-445 
Amenrlment  to   relv  on  federal  li- 
ability act,  19-460 
Mining   claims,   complaints    for,    19- 

791 
Mortgagee,     amending    to    claim    as 

owner,  18-326 
Negligence,    additional    acts    of    by 

amendment,  22-199 
Notice  of  amendment  setting  up,  14- 

861 
Parties,  change  in,  20-952 
Partnership,  amending  to  allege,  18- 

326 
General  in  place  of  special,  21-38 
Passonjrer,    complaint    for   injury    to. 

21-137 
Process,    amending    as    to    names    of 

parties.  21-723 
Wliere  new  cause  of  action  set  up, 
21-691 
Eemand,  after,  19-328 


NEW    CAUSE    OF    ACTION    OR   DE- 
FENSE, co)ild. 
Keiilicatioii,   now   cause  of  action   in, 

22-952,   973 
Statute    of    limitations,     setting     up 

against,  18-1029 
Supplemental  pleading  of,  13-108;  24- 
532 
Demurrer  to,   24-540,  541 
Theory  of  action,  changing,  19-508 
Tort,  to  contract,  18-327 
Transfer  of  causes,  after,  18-171 
Trespass,    in,    for    injury    to    mining 

property,    19-806 
Use  and  occupation  to  written  lease 

and  vice  versa,  18-491 
Writ  of  review,  amendments  on,  23- 
147 
NEWLY    DTSCOVEEED     EVIDENCE, 
see  Bills  of  Review;  New  Trial. 
Judgment,   ground    for   equitable    re- 
lief from,  15-339 
Opening  and  vacating,  15-165 
iNew  trial,  as  ground  for,  15-362 
Eehearing  for,  22-656 

In   equity,  22-679 
Specifying  as  ground  for  new  trial, 

20-603 
Writ   of   error   coram  nobis,  for,   15- 
374 

NEW  INfATTET?,  see    Confession    and 
Avoidance;  Denials. 
Action    to   review,   based   on,   15-358, 

361,  367 
Answer  containing,  2-37;  18-492 

Interpleader,   14-209 
Appeal,  pleading  on,  18-327 
Information   and   belief,  alleging   on, 

12-905 
Insurance,  pleading  in  suits  for,  14- 

57 
Intervention,   set  up  by  intervenors, 
14-325 
Denial  of  new  matter,  14-328 
Landlord  and  tenant,  action  for  rent, 
18-492 
Dispossessory  proceeding,  new  mat- 
ter as  defense,  18-591 
Motion  to  amend,  must  show,  18-331 
Process   where   new   matter    pleaded, 

21-691 
Proof,  to  rebut,  18-75 
Eeplication  to,  22-957 

In  justice's  court,  18-42 
Statute    of    limitations   as,    18-1057 

NEWSPAPERS— Consult    analysis     of 
this  article,  20-377.     See  Post    Of- 
fice; Service  of  Process  and  Papers. 
Exemption,   of   newspaper   apparatus, 
16-62,  64 
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NEWSPAPERS,  contd. 

Foreign  language,  notice  of  sale  ad- 
vertised  in,   16-744 
Judgment,   vacating   for   mistake   in, 

15-170 
Judicial   sales,   publication   of   notice 

of  appraisement,  16-743 
Jury,  furnishing  to,  17-440,  450 

Eeading  newspaper,   17-524 
Libel,     restraining     publication,     18- 
890 
Labor  union,   by,   lS-427 
Notice  to  retract,  18-893 
Mandamus  to   compel  publication   of 

notice,    19-138 
Process,   publication   of,   23-547,   548, 

650 
Proof  of  publication,  by  publisher  or 

agent,   16-748 
Publishing  unlawful  matter,  venue  of 
prosecution,   25-928 
NEW  TRLA.L— Consult  analysis  of  this 
article,    20-.T80.      See    Appeals;    In- 
structions; Juries  and  Jurors;  Jus- 
tices of  the  Peace;    Motions;    Or. 
ders;   Perjury;    Statement  and  Ab- 
stract of  Case;   Venire    de    Novo; 
Writ  of  Error. 
Abortion,    verdict    contrary     to    evi- 
dence,   1-121 
Newly    discovered    evidence,    1-121 
Admiralty,  1-550 
Affirmance,  after,  19-321,  362 
Agreed    case,   motion   for,   appeal,    1- 

767 
Amendment  of  information  after,  12- 

557 
Amendment,  of  motion  for,  1-849 
For   refusal    to    allow   amendment, 
18-555 
Appeal  bond,   filing  of,   18-240 
Appeals,   from   orders    concerning,    2- 
181;    13-6S7 
After  withdrawal  of,  18-295 
Discretion,  review  on,  2-454 
Limitation     extended     by    motion, 

where,  2-305;   18-198 
Motions,  as  part  of  record,  2-339, 
340 
Necessity   for,    2-288;     3-844;     4- 
699;    11-403;    18-195 
Power  to  grant  when  suspended  bv, 

2-328 
Rulings  based  on  evidence,  2-447 
Appearance,  special   for,   2-561 
Arbitration,    motion    for   after   judg- 
ment on  award,  2-641 
Arguments,  for  improper  reference  to 
failure  of  accused  to  testify,  2- 
783,  851 


NEW  TRIAL,  contd. 

Arraignment    and    plea,    unnecessary, 

2-867 
As   to   part   of   defendants,   trespass, 

24-961 
Attorney,  illness  of,   15-317 
Bail,   in   proceedings  on,   22-485 
Bastardy  proceedings,  4-78 
Bigamy,"  4-100 

Bill  in  equity,  to  obtain,  15-256,  257 
Bills    of    exceptions,    motion    extends 

time  for  settlement,  4-339 
Case    and    question    certified,    motion 
for,  necessary  in  Ind.,  4-699 
Exceptions    heard    on    motion     for, 

■TSr.  Y.,  4-737 
Not  on  undisputed  facts,  N.  Y.,  4- 
740 

Chambers,    power    to    grant    at,    16- 
618 

Change    of    venue,    after    new    trial 
granted,   5-22 

Conspiracy,  to  one  jointlv  convicted, 
5-321 

Criminal  cases,  motion  for  new  trial 
as  prerequisite  to  appeal,  23-121 

Criminal     conversation,    newly      dis- 
covered  evidence,   6-257 

Death   by  wrongful   act,  6-456 

Death  pending  motion,  effect,  24-602 

Default,  at  trial,  6-839 
To  review,  14-913 

Demurrer,   for   overruling,   to   indict- 
ment, 12-658 

Demurrer  to  evidence,  may  be  granted 
on    sustaining,    7-24 

Depositions,  on  application,  use,  7-398 
Objections  at  second  trial,   7-451 
Used  in   second,  7-400 

Direct  attack,  a,  15-378 

Disclaimer,    7-496 

Divorce,   7-792 

Easements,  7-971 

Election    between    counts,   motion    to 
compel,  for  ruling  on,   12-672 

Elections,  in  contests,  8-101 

Embezzlement,    8-250 

Eminent   domain,    8-322 

Equity,  in,  14-540;  15-276,  288 

Equitable  relief  from  judgment, 
where  remedy  by  new  trial  ex- 
ists, 15-277 

Error,  assignment  of,  8-618 

Estoppel    of   judgment,    as    affecting, 
15-598 

Federal    courts,    conformity    to    state 
practice,   25-495 
Court  of  f'laims.  25-246 

Findings   and   conclusions,   for   errors 
in,  8-1066 
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Foroibli-    ontry    and    dotainor,    8-1126 
Fraiuls,  statute  of,  question  raised  at 

new  trial,  10-81 
Fraudulent  conveyances,  in  action  to 

set  aside,  10-197 
Grounds  for,  in   equity,  14-540 
Illness  of  counsel,  15-317 
In   iustice's   court,   18-78 
Insanity,   13-631 
Instructions,     because     of,     13-790, 

815,   825,   876 
Jury,    matters    concerning    see    in- 
fra. Jury. 
Prejudice  of  community,  15-338 
Homestead,  of  order  allotting,  11-399 
Indian  depredation  claims  on,  12-50 

Indictment,  based  on  insufficiency  of, 
12-61 
Refusal  to  quash,  12-643 
Infants,    in    actions    concerning,    12- 

792 
Insanity,  upon  ground  of,  13-631 

Insanity  inquest,  13-470 
Insolvency    proceedings,    13-687 
Instructions,     errors   in,   13-790,    815, 
825,  876 
Cautionary  instructions,  failure   to 
give,  17-507 
Internal  revenue,  proceedings  respect- 
ing,   14-151 
Intoxicating  liquors,  prosecutions  un- 
der liquor  laws,  14-436 
iTJse  by  jury,  17-519 
Issues,  failure  to  submit,  13-790 
Judge,   jurisdiction    as   to    new   trial, 
of  special  judge,  16-699 
Of  judge  pro  tem,  16-637 
Of  succeeding  judge,   16-643 
Judicial    sales,   confirmation    proceed- 
ings,  16-797 
Jury,    new    trial    as    affecting    right, 
to,  16-875,  951 
Coercion   of,   17-604 
Custody    of,    irregularities    in,    17- 
443,    448,    454 
No  special  oath  to  custodian,  17- 
447 
Deliberations  irregular,  17-536,  539, 

543,  591 
Disqualification    of    jurors,    17-128, 

134,  226,  254,  268,  344 
Drawing,   irregularities   in,    16-976; 

17-98 
Experiments  by,  unauthorized,   17- 

531 
Intercourse  with  strangers,  17-497 
Jury  room,   sending  documents  to, 
17-557,   569,   570 
Presence  of   outsiders  in,   17-505 


NEW  TRIAL,   contd. 
Jury    rcioni,    contd. 

Liquor,  use   of,   17-519 
Lists,  failnro  to   furnish,  16-1008 
Misconduct  of,   17-507,  512,  527 
Reading   newspapers,    17-525 
Separation  of,  17-462,  472,  476,  479 
No    cautionary    instructions    on, 
17-466 
Statements  by  parties  to  influence, 

17-502 
Summoning,    irregularities    in,    16- 

996 
Treating  the  jury,  17-504 
Unauthorized  intercourse  with,  17- 

493 
Venire,  defects  in  service,  16-1003 
Wagering  as  to  conduct  of,  17-507 
Witness,  jurors'  examination  of  ir- 
regular, 17-578 
Justice's  court,  in,  18-77,  112 
Landlord's      dispossessory      proceed- 
ings,  in,    18-603 
Libel  and  slander,  18-951,  959 
Liens,  proceedings  to  enforce,  18-1011 
Mandamus,  in,  19-124 

To   review  ruling,   19-189 
Mandate,  after,  19-335 
Mistrial,  after,  24-1094 
Mortgages,    foreclosure    proceedings, 

19-982 
Motion,   in  justice's  court,  18-78 
Action  to  review,  before,  15-361 
Arrest     of     judgment,     before     or 

after,  motion  in,  2-1032 
Entry    of   judgment    pending,     14- 

1006 
Infant,  by,  at  majority,  12-781 
Notice  of,  18-79 
Waiver,  by  failure  to  move,  12-781 

Newlv  discovered  evidence,  1-121 ;  6- 

257;  15-339,  362 
Notice   of,   or   note   of   issue,   24-1038 

Review  by  certiorari,  18-368 
Order  for,   effect   of,   18-80 
Probate    courts,   in,   21-661 
Quo  warranto,  in,  22-94 
Remand,  after,  19-313 
Res   judicata,    effect    of    motion    for 

new  trial,  23-23 
Sheriffs  and  constables,  of  actions  on 

official  bonds.   23-917 
Speedy    trial,    24-1018 
Statement     by     accused,     denial     as 

ground  of,  24-52 
Statement  of  case,  24-26 
Statute   of   limitations,   pleading    on, 

18-1043 
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ITEW  TRIAL,  contd. 

Stay   on   appeal   from   judgment,   ef- 
fect   on   motion    proceedings,   24- 
497 
Stay  pending,  by  order  of  court 'com- 
missioner,  16-705 
Motion    for,   24-447 
Vacating     judgment,     analogous,    15- 
203 
Where   new   trial   available,   15-155 
Vacation,   power  to   grant   in,   16-618 
Variance,   for,   25-693 
Will  contest,  of,  26-271 
Writ    of   review,   as   motion   for   new 
trial  after  judgment,   23-144 
NEXT     FEIEND,     see     Guardian     ad 
Litem. 
Appeal  by,  18-34 

Forma  pauperis,  1-560;  18-232,  237 
Bond    by,    on    execution    sale,    12-792 
Costs,   liability   for,   13-620 
Guardian,  on  death  of  guardian  plain- 

tiflf,  23-161 
Guardian's  removal,  petition  by,  13- 

526 
Insane  person,  13-589 
Judgments,   satisfaction   of,    16-534 
Marriage,  annulment  proceedings,  19- 

377 
Ees   judicata,    judgment    as   conclud- 
ing    parent     appearing    as    next 
friend,   23-79 
Eevivor,  on  death  of  next  friend,  23- 
154 
NIGHT-WALKER,   see   Prostitution. 
NIL    DEBET,    7-63.      See    Assumpsit; 
Debt;  Pleas. 
In    debt    on    simple   contract,    11-1013 
NOLLE  rOXTENDERE,  2-90o 
NOLLE    PROSEQUI— Consult    analysis 
of  this  article,  20-655.     See  DismiS. 
sal    Discontinuance    and    Nonsuit; 
Indictment  and  Information. 
Indictment,    12-150 

As  to  some  counts  in,  12-546,  642, 

687 
Misjoinder,  to  cure,  12-498 
Jury  lists,  on,  16-1009 
Remand,  after,   19-364 
NOMINATIONS,  see  Elections. 
NGN  ASSUMPSIT,  7-62.     See  Assump- 
sit. 
NON  CEPTT,  see  Replevin. 
NGN   rOMPOS   MENTIS,    see    Insane 

Persons. 
NON      DAMNTFICATUS,      indemnity, 

plea   in,   12-31 
NON  DETTXET.  7-64,  hop  Detinue. 
NON  EST  f'ACTT'M.  h«p  Covenant,  Ac- 
tion of;  Debt;  Denials;  Pleas. 


XON  JOINDER,  see  Parties;  Successive 

Suits. 
XON-jrDICTAL  DAY,  see  Sunday  and 

Holidays. 
X^ON-MAILABLE   MATTER,  see   Post 

Office. 
X^ON    OBSTANTE    VEREDICTO,    see 

Judgments;  Trial;  Verdict. 
NON-RESIDENTS,     see     Jurisdiction; 
Removal  of  Causes;    Security    for 
Costs;   Service  of  Process  and  Pa- 
pers; Venue. 
Appeals  by,  time  for,  18-198 
Appearance   by,   13-653 
Attachment,    bond    when    against,    3- 
445 
Cause  of  action  against,  3-346;  17- 

684 
Non-residence  ground  for,  3-351;  21- 

49 
Not  absconding  debtors,  3-369 
Composition,  binding  on,  13-673 
Cross-demands,     based     on    immature 

claims,   23-708 
Equitable    set-off,    non    residence    as 

ground   for,   23-608 
Exemptions,  right  to,  16-86 
(Garnishment   of,   10-473;    17-684 
Guardian,   appointment,   13-499 
Notice  'of  application,  13-505 
Insane  person,  actions  in  behalf  of, 
13-589 
Proceedings    to    appoint    guardian, 
13-499 
Insolvency,     operation    of   iosolvency 
statutes,   13-641,   644 
Claims    of,   against   insolvents,    13- 

667 
Discharge  in,  13-684 

Effect  on  non-residents,  13-682 
Pleaded  by  non-residents,   13-684 
Parties  to  petition  in,  13-649 
Insurance   policy,   actions   on,    14-5 
Interpleader,  14-198 
Joint    adventures,    non-residont    asso- 
ciate as  party,  21-109 
Judgment    creditor,     as,   as   affecting 

cross-demands,  15-349 
Judgments  against,  by  confession,  14- 
826,  828 
Cross-demand,  on,  14-779 
Personal    judgment,    for    costs,    17- 
677 
On    service    by    publication,    17- 
684 
Judicial  sales,  power  to  conduct,  16- 

756 
Jurisdii'tion,   how   obtained,   personal 
actions,  17-686 
Proceedings    in    rem,    17-688 
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NOX-RESIDENTS,   coutd. 

Jurisdiction,    how    obtained,    contd. 
I'roocss,  see  infra,   Process. 
Divestiture  of,   17-706 
Persons     illegally    or    fraudulently 
brought     within,     21-621,    625, 
627 
Waiver,  by  appearance,   17-702 
Jury,   time   to   demand,  16-914 

Jurors,  non-residents   as,   17-31,  66, 
138,   142,   290 
Waiver  of  challenge,  17-120 
Laches,    in   injunction,    13-238 
Legal  remedy,  non-residence  prevent- 
ing,  16-570 
Libel,  prosecution  for,  18-963 
Limitations    of    actions,    15-759;    18- 

1024,   lOoO,   1054,   1066,   1070 
Mechanic's  lien,  right  to  acquire,  19- 

592 
Partners,  of,  accounting  where,  21-29 

Service  on,  21-70 
Partnership,   accounting,  21-24 

Suits  by  and  against,  21-54,  55 
Patents,    infringement    suits     against 
Bon  resident  corporations,  21-187 
Privilege  of  persons  illegally  brought 
into  the  jurisdiction,  21-621,  625, 
627 
Process,   endorsement   of,  21-753 
Constructive   service,  23-526 
^Service  by  publication,  21-30 
Service  on,  23-514,  519 
Substituted  service,  23-520 
Eeconvention,     against    nonresidents, 

23-680 
Security  for  costs,  see   Security  for 
Costs. 
In  interpleader,  14-223 
In  mandamus,  19-293 
Set-off,  by  surety  of   debts  due  non 
resident  principal,  23-752 
Mutuality  of  claims,  23-726 
Of    unliquidated    demands    against, 
23-721. 
NONSUIT,   see  Dismissal,    Discontinu- 
ance and  Nonsuit. 
Distinguished   from   directed   verdict, 
25-1056 
NON-SUPPOET,  see  Divorce;  Husband 

and  Wife;  Parent  and  Child. 
NOTARIES,   see    Bonds;     Depositions; 
Oflacers. 
Affidavits  before,  12-131 
Attachment,  powers  to  issue  writs,  3- 

466 
Certiorari    bond,    attestation    of,    18- 
374 


NOTARIES,   contd. 

Criminal    proceedings,    administering 

oaths  in,  12-129,  290 
Jurisdiction,  attachment  for  rent    18, 

514 
Preliminary    examination    before,    21- 

504 
Seal   of,   to   affidavit    for   appeal,   18' 

209 
Suretv   as,   affidavit   of  co-surety  be- 
fore, 18-399 
NOTE  OF  ISSUE,  24-1036,  1037 
NOT  GUILTY,   see    Arraignment    and 

Plea;  Denials. 
NOTICE— Consult   analysis    of   this   ar- 
ticle, 20-662.    See  Lis  Pendens;  Mo- 
tions;  Newspapers;   Process;    Serv- 
ice  of   Process  and  Papers;    Suits 
and  Actions.     See  also  Demand. 
Accounting,  by  master,  1-309 
Account  stated,  knowledge   of  error, 

1-254 
Adjoining    landowners,    intention    to 

excavate,    1-322 
Admiralty,   of  intervention,  1-523 
Of   appeal,    1-554 
Of  hearing  on  reference,  1-544 
Of  judicial   sale,  1-552 
Affidavits,  of,  to  vacate  judgment,  15- 

219 
Agent,  by,  of  injuries  from  highways, 

11-201 
Agricultural  liens,  notice  of  sale  upon 

warrant  of  seizure,  18-649 
Allegations  of,  11-223 
Amendments,    of    notice    of    appeal, 
18-220 
Notice  of  amendment,  of  pleading, 
18-48 
Of  complaint,  14-861 
Of  judgment,  15-138 
Of  justice's  docket,  18-165 
Of  motion  for  amendment,  1-894 
Informations,   12-559 
Of  process,  21-724,  785 
Animals,    vicious    propensities    of,    1- 
946 
Allegation   of   scienter,    1-950,    953, 

957 
Implied  of  propensities  of  wild,  1- 

946 
Of  sale  of  impounded,  1-982 
Appeal    bonds,    allegation    in    action 
on,  2-101 
Of  filing,   18-240 
Of  exception  to  sureties,  18-244 
Appeals,    of,    2-293;     13-620;     18-212, 
213,  401 
Chinese    exclusion   proceedings,   11- 
915 
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NOTICE,  contd. 
Appeals,   contd. 

Construction  of  notice,  18-218 
Contents    of   notice    of,    2-314;    18- 

214,  219 
Decedents'  estates,  6-537,  586 
Default  judgment,  as  affecting,  18- 

340 
Guardianship    proceedings,    13-515 
Highway  proceedings,  11-72,  132 
In  criminal  cases,   23-122 
Infants,   in   actions   respecting,   12- 

796 
Insolvency,  13-690 
Intervenor,  to,  14-341 
Jurisdictional,    11-73 
I^ecessity   for,   18-297 
Of     application     for    rehearing,    2- 

408 
Of  hearing  on,  11-78;   21-177 
Patent  decisions,  21-176 
Surplusage  in,   18-310 
To   limit  time   for,   2-306 
Trial   on  appeal,   notice  of,   18-312 
Appearance,  by,  2-493 
Entitles  to,  2-551 
Of   proceedings     after,    implied,   2- 

520 
Of  retainer  and,  2-497 
Appraisement,  of,  exemptions,  11-515 
Execution  sales,  16-173 
Judicial  sales,   16-735 
Apprentices,  to  parents  of,  2-57-5 
Arbitration  of  adjourned  meetings, 

2-611,  612,  613 
Of   consultation,   2-611 
Of   filing  award,   2-635 
Of  hearing,  2-609,  612,  613 
To  arbitrators,  2-599 
Umpire,  appointment  of,  2-622 
Arrest  in  civil  cases,  of   apjilication, 
2-926 
Of  motion  to  discharge,  2-972 
As  condition  precedent  to  action,  5J4- 

332 
Assignments,  pleading,  3-128 

Defense,  injury  by  want  of,  3-134 
Effect   of   notice,  3-G29 
Assistance,  writ  of,  of  application,  3- 

149 
Attachment,  of  appearance,  3-699 
Of  application  to  amend  return,  3- 

548 
Of  levy,  3-532,  541 

By  publication^  3-541 
Of  motion  to  vacate,  3-776 
Of  sale,  3-580 

Publication   of  process  in  main  ac- 
tion, 5-690 
Third   party   claims,  3-651 


NOTICE,   contd. 

Attorneys,  of  withdrawal,  sending  to 
jury  room,  17-558 
Attorney's  lien,  of,  18-836 

In  proceedings  to  enforce,  18-836 
Bankruptcy  proceedings,  composition, 
3-915 
Application   for   discharge,   3-919 
Of  examination  of  bankrupt,  3-985 
To   discharge  from  arrest,  3-989 
Bills   and   notes,   plea   not  bona   fide 
holder,   4-280 
Denial    of    notice,   4-281 
Bills  of  exceptions,  of  settlement,  4- 
334 
Application  to  extend  time  to  set- 
tle, 4-342 
Of  application  to  amend,  4-367 
Bills  of  particulars,  demand  for,  4-390 
Bond,  of  filing,  18-401 
Boundaries,  of  application  to  appoint 
commissioners,  18-659,  668 
Of  proceedings  before  commission- 
ers,   18-669 
Bridges,  of  defects  in,  as  prerequisite 

to  action,   11-274 
Briefs,    of,    filing    commerce    commis- 
sion, 14-262 
Case  and  question  certified,  of  argu- 
ment   in    supreme    court,    Texas, 
4-755 
To  court,  Ind.,  4-696 
Case  on  appeal,  of  settlement,  4-767, 
789 
Not   of   motion   to   extend   time,   4- 
785 
Certificate    of  probate   cause,   of   ap- 
plication for,  4-871,   872,   874 
Certificate  of  reasonable  doubt,  to  va- 
cate, 4-879 
Certiorari,  of   application  for,   18-373 
Issuance   without    notice,   4-929 
Of  exceptions  to  return,  18-379 
Change  of  venue,  of  application  for, 
civil    cases,   5-24 
Criminal   cases,   4-988 
Chattel    mortgages,    demand    of    pos- 
session, 5-62 
Of   sale,   5-71 
Citation,   distinguished,   21-687 
Claim   against   municipality,  20-92    ,. 

Pleading,  20-102 
Claim    as    condition     precedent,     see 

Suits  and  Actions. 
Clerk,  to,   of  criminal   appeal,  23-122 
Commitment   of   juvenile,  before,   12- 

875 
Common    carrier,   to,    of    contents   of 
baggage,  21-166 
Of   injury   to   passenger,  21-129 
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NOTICE,  coutd. 

Coimnon    carrier,    contd. 

Of  limited  liability,  21-167 
Composition   with  creditors,  of  hear- 
ing, .13-672 
Conclusion  of  law,  allegation  of  "as 

required  by  law,"  5-222 
Condition    precedent,    see    Suits    and 

Actions. 
Contempt,   of  proceedings,   21-220 
Continuance,    on,    proceedings   before 

boundary  commissioners,  18-669 
Contribution,   none  required,  5-502 
Corporations,   stockholders'   suits,   de- 
mand  for  action,  5-705 
Costs,    offer    of    judgment,    5-863 
Of  rejection,  5-864 
Of  motion  to  retax,  5-960 
Of   taxation,   5-925 
Criminal  case,  5-766 
On  appeal,  5-1016 
Prior  demand  affecting,  5-841 
Creditors'    suits,    of    hearing    before 
master,  6-224 
Of  application  for  receiver,  6-323 
Creditors,  to,  of  application  for  home- 
stead,   11-320 
Of   conveyance   by   debtor,    15-845 
Of  entry  of  homestead,  11-319 
Customs   duties,   to   recover  back.    6- 

352 
Damages,  of  claim  for,  injuries  from 

highways,   11-205 
Death   by   wrongful   act,   preliminary 

to  suit,  allegation,  6-409 
Decedents'  estates,  of  appeal,  6-537, 
586 
Claims,  notice  to  exhibit,  12-921 
Of  application,  for  administration, 
6-504 
For   confirmation,    6-571 
For  distribution,   6-629 
For   revocation    of   letters,   6-515 
To  require  additional  security,  6- 

508 
To   sell,  6-554 

To  set  aside  distribution,   6-634 
Of  petition  for  account,  6-593 
To  creditors,  6-526 
To       personal      representative      of 
claims,   6-532 
Decree   establishing   proof  of.   12-921 
Decrees,  pro  confesso,  of  application 
for,   6-766 
Of  application  to  alter,  6-796 
Default,  attachment,  notice  necessary 
to  jurisdiction,  6-8]  1 
Of   hearing   on,   14-892 
Publication,  6-842 
To  party  appearing,  6-820 


NOTICE,  conT3. 

Demurrer  for  failure  to  allege,  11-229 
Denial,  of,  in  justice's  court,  18-38 
Deportation     hearing,     of,    to    immi- 
grant,   11-906 
Deposit   in   court,   of,   18-241 

Of    application    to    withdraw,    18- 
834 
Depositions,    of    taking    without    ap^ 
plication,  7-219 
By  party   or  attorney,  7-287 
Objections,   notice   of,   7-443 

to   notice,   7-427 
Of  application,  7-229 
Of  filing,  7-379 

Interrogatories,  7-250 
Of    publication,    7-380 
Of  taking,  7-266-286 
Returns  must  show,  7-346 
To  use  in  other  actions,  7-406 
Waiver,   7-457 
Detinue,   demand,  7-478 

Pleading   demand,   7-482 
Discoverv,   demanding  before   action, 
7-534 
Examination   of  party,  7-571 
For  inspection,  7-630,  632 
Of  filing  interrogatories,   7-589' 
To   produce   document,  7-612 

Dismissal,  on  failure  to  prosecute,  7- 
679 
Insolvency    proceedings,   of,    13-676 
Distress,   of   levy   of   warrant,   18-531 
Divorce,   to   state's   attorney,   7-751 
Alimony,  application  for  as  notice 
to    purchaser,    7-840 
Of  application  for,   16-631 
Of   modification,   7-844 
To    pay,    7-831 
Setting   aside,   actual    estops,   7-804 
Of    application,    7-800 
Dower,  demand,  7-864-866 
Due  process  of  law,  proceedings  with- 
^       out,  7-907 

Subsequent    to    judgment,    7-908 

Easements,  to  owner,  7-962 

Elections,    of    contests,    8-64,    83,    85 

By  officer  to  board  or  court,  8-83 

Of  appeal  in  contests,  8-113 

Electricitv    knowledge  of  defects,  8- 

188,  189 
Emancipation  proceedings,  of,  12-806 
Eminent    domain,    of   proceedings,   8- 
271-276 
Of  appeal,  8-336 
Of  filing  report,  8-312 

To   quit  before   ejectment,   8-359 
Estrays,   by   owner   of  claim,   8-716 
Exceptions,    of,     to     homestead     ap- 
praisement, 11-367 
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NOTICE,   conid. 

Execution,  of,   15-776,  919;  21-93 
Application  for,  of,  15-780 
Deceased    debtor,   notice    to    repre- 
sentatives, 15-773 
Exemption,     notice     to     execution 

plaintiff,  11-502 
Sale,   16-166,   194,   201,  203;    18-140 
Motion  to  set  aside,  of,  16-209 
Notice  to  quit,  16-220 
Of  postponement  of  sale,  16-177 
Preferred    claim,    notice    of,    16- 

202 
Eedemption,    of    application    for, 
16-223 
Exemption,   contest   of,   11-522 

In    proceeds    of    homestead's    sale, 

11-372 
Time  of,   11-501 
To   debtor,   11-474 
Extortion,   not   necessary   to   recover 

back,  8-825 
Factors  and  brokers,  demand  for  pro- 
ceeds, 8-871 
Demand  of  pledged  goods  hy  prin- 
cipal, 8-877 
Findings    and    conclusions,    of    filing, 

8-1019 
Forcible   entry   and   detainer,   8-1093 
Allegations  of  notice,  8-1116 
Degree  of  accuracy,  8-1093 
Time  for  giving,  8-1097 
Foreign  language,  in,  16-168 
Fraud    waiver,   linowledge     essential 

to,  10-41 
Fraudulent    conveyances,    bona    fide 
purchaser,   10-121 
Denial  by  grantee,  10-181 
Freight   carriers,  of   claim,   10-225 
Frivolous   and   sham   pleading,   notice 

of   motion    to    strike,    10-281 
Gaming,   to   stakeholder   not   to   pay, 
10-325 
Allegation  in  recovery  from  stake- 
holder, 10-326 
To    owners    of    devices    before    de- 
struction, 10-333 
Garnishment,  to  principal  defendant, 
10-498 
As    affecting    claim    of    exemption, 

11-494 
Payment  before  notice  of  service, 
10-520 
General  issue,  accompanying  the,  11- 

896;  21-194 
Grand  jury,  of  drawing,  10-613 
Guaranty,  pleading  notice,  10-688 

Question  for  jury,  10-697 
Guardian  ad  litem,  of  application  for, 
10-736 


NOTICE,   contd. 

Guardian  ad  litem,  contd. 
Of  appointment,  10-754 
Guardian    and    ward,    of    application 
for.   10-789;    13-504 
Bond,  as  prerequisite  to  action  on, 

10-882,  894 
Mortgage,   notice   to   award   of   ap- 
plication to,  12-859 
Of  accounting,  10-833-835 
Of  claim  against  ward's  estate,  10- 

854 
Of   proceeding    to    remove,    10-810; 

13-526,  530 
Of   proceeding   to    transfer   to   for- 
eign guardian,  10-906 
Habeas  corpus,  to  persons  interested, 

10-927 
Hearing,  of,  in  equity,  11-13 
On   motion,   20-37 
Waiver  of  irregularities  in,  11-14 
Heirs,    of    proceedings   to    determine, 

12-921 
Highways,   establishing,   notice   juris- 
dictional, 11-56 
Of  injuries  from,  in  general,  11-199 
Requisites,  11-204 
"Who   may   give,   11-201 
Prosecution  for  failure  to  do  road 

work,  11-139 
To   remove    obstructions   from,    11- 

161,  167 
Waiver   of   insufficiency   of    notice, 
11-70 
Homestead,     appraisers,    by    to    par- 
ties,  11-359 
As  affecting  order  allotting,  11-401 
Of   application   for,   11-320,   393 
Of  claim  of,  11-326,  329,  464 
Of  contest  of,  11-332,  395 
Of  proceedings  to  reassign,  11-369 
Of  right  to,  by  levying  officer,  11- 
360 
Husband,  to  in  actions  against  wife's 

separate    property,    11-830 
Improvements,  of  claim  for,  18-683 
Incompetents,      of      appointment      of 
guardian  for,  12-15,  17 
Restoration    of     incompetent's     es- 
tate, 12-20 
Indemnity,   in,  as  prerequisite  to   ac- 
tion, sufficiency  of,  12-27 
To   indemnitor,   12-26 
Injunction,    of,    18-401 

Damages,  notice  of  application  for, 

13-324 
Dissolution,  notice  of,  13-253 

For  want  of  notice,  13-212,  2t5, 
253 
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NOTICE,    contd. 
InjuiK'tion,  conid. 

rroliininary  iujunction,  13-146;  14- 

4{)5 
Ke-instatonieut  of   application   for, 

13-284 
Violalion    of    injunction,    proceed- 
ings to  punish  for,   13-29G 
Want  of  notice,  remedy  for,  13-212 
245,  253 
Pleading,  13-48 
In  rem  proceedings,  in,  21-677 
Insane    persons,   in   actions    by    and 
against,  13-600 
Insanity  proceedings,  in,  13-453 
Application  for  commitment,  13- 

538,  539 
Form  of  notice,  13-457 
Motion    to    confirm    findings,    13- 
471 
Insolvency,     of    application,     13-648, 
652 
Discharge    in,    of    application    for, 
13-677 
Of  revocation,  13-681 
Of  judgment  in,  13-654 
Of  sale  of  property,  13-660 
Instructions,    of   additional,    13-978 
Insurance,  notice  of  loss,  14-44 

Province  of  judge  and  jury,  14-79 
Internal  revenue,  of  assessment,   14- 

137 
Interstate    commerce    commission,   of 
proceedings  before,  14-259 
Of  filing  briefs,  14-262 

Intervention,  of,  14-326 

Notice  to  intervenors,  14-331 
Intoxicating   liquors,    of   liquor    nuis- 
ance,  14-462,   464 
Indictment    for   sale    of,    charging 

notice,   14-412 
In  proceedings  to  forfeit,  14-506 
Judge,  notice  to,  of  prisoner's  insan. 
ity,   13-555 
Of  appeal,  23-122 
Of  recovery  of  sanity,  13-556 
Judgment,  entry  of,  14-1014;   15-211; 
18-108,    113,    199 
Assignment,  notice  of,  16-531 
Lost   judgment,   of   proceedings    to 

establish,  18-131 
Nunc  pro  tune,  14-1032 
Opening  and  vacating,  18-114 
Of  motion,  15-225 
"Where  notice  wanting  or  defect- 
ive, 15-159,  173 
Set-off,  of  judgment,   16-567 
Sureties,  notice  to,  of  judgment,  on 
bond,  l?-^8 


NOTICE,    contd. 

Judicial    sales,    16-738 

Adjournment,   notice   of,   16-754 
Bidding,   motion   to   open,   16-779 
Eeadvertisemcnt     where    bidding 
opened,  16-781 
Confirmation,  notice  of  application, 

16-790 
Form  of  notice,  16-739 
Infant's  property,  12-821,  827 
Jurisdictional   defects,   16-748 
Master,  notice  of  appointment,  16- 

757 
Orders,  notice  provided  for  in,  16- 
727 
Order  staying  sale,  16-750 
Eesale,   notice   of  proceedings  for, 

16-825 
Signing  notice  of  sale,  16-741 
Time   for,   16-744 

Vacating  and  setting  aside,  notice 
of  motion  for,  16-819,  820 
Setting  aside  for  insufficient  no- 
tice,  16-809,   812 
Jurisdiction,    as    prerequisite    to,   17- 

677 
Jury,  demand  for,  16-870,  918 
Drawing,   16-969;   17-79 

Certificate  must  show,  16-976 
For  special  jury,  16-920 
Jurors,  notice  to,  16-998,  1006 
As  to   disqualification   of,  17-132 

Justices  of  the  peace,  prior  to  action 

against,  18-389 
Justice's  record,  facts  as  to  notice, 

18-156 
Justification    of   sureties,   of,   on   ap- 
peal  bonds,    18-245 
To  exceptant,  18-402 
Juvenile   proceedings,   12-869,   879 
Landlord  and  tenant,  levy  of  attach- 
ment, 18-516 
Lien,  notice  of  removing  crops  sub- 
ject to,  18-547 
Ttepair.  tn.  as  affecting  recoupment, 

18-478 
To  quit,  18-455,  562 

Disposspssorv      proceedinsfs,      as 

prerequisite  to,  18-579 
Pleading,  necessity  for,  18-589 

In   ejectment,   18-566 
Eent,  as  affecting  action  for,  18- 
474 
Length  of,  notice  of  execution  sale, 
16-170 
Insanity  proceedings,  13-457 
Levy,    of.    as    affecting    assertion    of 
exemption.  11-487 
Of   landlord's   attachment,    18-516 
Liability,    of,   in   indemnity,   12-26 
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NOTICE,    contd. 

Libel,    to    retract,    necessity    of,    18- 

893 
Liens,  prior  to  enforcement,  18-1007; 
19-5,  442 
Of  removal  of  crops  subject  to,  18- 
547 
Life    estate,    of    proceedings    to    ter- 
minate, 18-627 
LimitationSj  as  bar  to,  11-200 
Lis  pendens,  of,   18-1089,   1092 

Cancellation  of,  18-1093 
Loss,  of,  see  supra.  Insurance. 
M,andamus,   to    compel   newspaper   to 
publish,  19-138 
Prior  to  peremptory  writ,  19-281 
To  review  rulings  as  to,  19-190 
Want  of  notice   as  affecting  costs, 
19-292 
Mandate,  of  application  for,  19-307 

Of  filing,  19-309 
Married    women,    by,     injuries     from 

highways,   11-201 
Master     and     servant,    of    injury    to 
servant,    19-461 
Notice   of   injury,   19-475 
Mechanic's  lien,  of  claim,  19-621 

To  lien   claimants,   19-609 
Mine   inspection,   of   application   for, 

19-817 
Mortgages,  to  release  or  satisfy,  19- 

876 
Motion,  of,  15-138;  20-20 

Amendments,    for,    13-105;    15-828 

On  appeal,  18-331 
Appeal,  motion  to  dismiss,  18-300 

Objections  on  appeal,  15-150 
Default,  to  set  aside,  18-114 
Execution,  for  confirmation  of  sale, 
16-200 
Amendment   of,   15-828 
Judgment,        for,     against      pur- 
chaser, 16-197 
Injunction,  to  modify,  13-280 

To  dissolve,  13-253 
Judgment,    for,    against    execution, 
purchaser,    16-197 
Entry  of  judgment  after  remand, 

19-334 
For  set-off  of  judgment,  16-569 
To  vacate,  judgment,  15-223;  18- 
^         114 

Satisfaction    of   judgment,    16- 
592 
New    trial,    of   motion    for,    18-79; 
20-592 
Strangers,  notice  to,  15-140 
Order  to  show  cause  as,  20-11,  24 
Revivor  of  action,  for,  23-170 
Sureties,  to,  15-140 


NOTICfE,    contd. 

Motion,   contd. 

To_  strike,  of,  24-267 
Municipal    corporation,   to,   as    condi- 
tion precedent  to  action,  19-461 
New  trial,  of  motion  for,  18-79 

Of  intention  to  move,  for,  20-592 
Of  decision  on  motion,  20-41 
Of  injury,  before  suing    street    rail- 
road, 24-245 
Parties,  application  to  substitute,  14- 

227 
Partition,  of,  naming  adverse  parties 

in,   21-712 
Patents,  of  defenses  in  infringement 
suits,  21-195 
Of   infringement,   21-193,   200 
Procuring   copies   of,   21-223 
Personal    representative,    by,    of    in- 
juries,  11-201 
Petition,  for  leave  to  file   notice,  in- 
juries  from   highways,    11-206 
Of  petition,  to  become  sole  trader, 
11-817 
For  permission  to  appeal,  18-201 
Plea,   criminal    case,   of  time   for,   2- 

881 
Pleading,  notice  in  contract  actions, 
11-995 
Attorney's  lien,  of,  18-845 
Injunction,    pleading    want    of    no- 
tice, 13-48 
Notice   of  homestead   claim,  11-428 
Notice  of  injuries  from  bridges,  11- 

281 
Notice  of  injuries  from  highways, 
11-227 
Possession,  as  notice  of  title,  15-845 
Posting  notice,  proceedings  to  forfeit 
liquor,  14-507 
Copy  of  process  or  notice,  23-525 
Preliminary    examination    as,    21-496 
Presumptions  as  to,   16-172 
Execution  sale,  16-167 
Inquisition    of   insanity,    13-485 
Prisoner's     insanity,     notice     to     the 

judge,   13-555 
Probate  courts,  to  parties,  21-660 
Proceedings,  of,  chargeable  to  party 
served,    17-679 
Necessity  of,  23-508 
Of  proceedings  in  rem,  17-683,  689 
Process,  as,  21-684 

Of   application   to   supply  lost,  21- 
756 
Prohibition,    of    application    for,    21- 

821 
Province    of   judge  land   jury,    as   to, 
20-108 
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NOTICE,    couid. 
Province  of  judge  and  jury,  contd- 
As   to   whether   person    had   notice, 

21-839 
Highway  obstruction,  11-237 
Insurance,  notice  of  loss,   14-79 
Whether    reasonable    notice    given, 
21-847 
Publication,  by,  see  Service  of  Pro- 
cess  and  Papers. 
Of  homestead  application,  11-320 
Receiver,  of  proceedings  for,  21-33 
Eecord,   to   transfer,   18-270 
Eemand,    of    proceedings    after,    19- 

314 
Removal  of  offenders,  of  application 

for,    21-527 
Restitution,    of    application    for,    19- 

358,  356 
Return,  of  service,  motions,  15-141 
Revivor,  of  application   for,  23-174 
Rewards,  notice  prior  to  action  to  re- 
cover, 23-185 
Rules  of   court,   6-63 
Sales,    of   shipment,   23-207.      See   su- 
pra. Executions;  Judicial  sales. 
Of  repudiation,   23-208 
School   lands,    of    forfeiture   proceed- 
ings, 21-890 
Sequestration,  of  application  for,  23- 

493 
Servant,  of  injury  to,  defense  based 

on  failure  to  give,  19-502 
Service  of,  see  Service  of  Process  and 
Papers. 
Of  notices  in  the  action,  23-559 
On  assistant,  20-96,  97 
Set-off,   of    judgment,   16-567 
Sheriffs   and   constables,  in   summary 

proceedings  against,  23-887 
Sheriff's   jury,  of  proceedings  before, 

16-159 
Shortening,  of  motion,  20-23,  24 
Summary  proceedings,  in,  24-425 
Summons    as  mere  notice,  23-510 
Sunday,  on,  24-433 
SuppJementai  pleading,   of  filing,   24- 

524 
Sureties,  of  approval  of,  18-405 
Exception   to,   18-401 
Judgment   on   bond,   notice    of,   18- 

558 
Motion,    notice  of   to   sureties,   15- 
140 
Tax  payers,  to  delinquent,  21-735 
Term,  of  special,  15-309 
Third  party  claim,  of,  16-132,  146 
Time   and   place,   injuries  from   high- 
•ways,  il-203 
Judicial  sales,  16-744 


NOTICE,    contd. 
Time,   computation   of  generally,  24- 

792,  805 
To  railroad  of  injury,  22-177;   24-245 
Transcript,   of  filing,    18-283 

Application  to  compel  filing,  18-126 
Proceedings  to  obtain,  15-739 
Transfer    on    calendar,    vacating   for 

want    of,    15-173 
Trial,  notice  of,  18-53 
After  remand,  19-340 
Docket  must  show,  18-157;  24-1033 
In  mandamus,  19-277 
Jury,   specification   as   to,    16-923 
Remedy  for  failure  to  give,  18-368 
Undertaking,  of,  on  appeal,  18-260 
Verification  of,  notice  of  defenses  in 

patent  suits,  21-197 
Waiver,  of  notice  of  appeal,  18-226 
Bridges,  injuries  from,  11-274 
Default,    of  motion   to   vacate,   18- 

114 
Execution   sale,  16-167 
Guardianship  proceedings,  13-508 
Highways,   injuries   from,    11-200 
Insanity  proceedings,  13-455 
Motion,  of  notice  of,  15-140;  18-114 
Of  defenses  in  patent  suits,  21-197 
Wills,  of  probate  of,  26-201 
Witnesses,    of,    in    patent    suits,    21- 

196 
Writ  of  error  coram  nobis,  of  appli- 
cation for,  15-376 
Writ   of  error,  in  criminal  cases,  23- 

123 
Writ  of  inquiry,  assessment  of  dam- 
ages,  13-424 
Writ  of  review,  of  petition  for,  23- 
145 
NOTICE  OF  DEFENSE.  7-78 

Frivolous,  striking   out   as,   10-279 
NOVATION,  see  Implied  and    Express 
Agreements.     See  also  Accord  and. 
Satisfaction;      Composition      With 
Creditors;   Compromise  and  Settle- 
ment. 
Accord  and  satisfaction  may  be,  1-165 
Instructing  as  to,  11-1070 
Intoxicating    liquor,    illegal    sale    of, 

14-516 
Partnership,  upon   dissolution  of,  21- 

64 
Pleading,    as    defense,    specially,    11- 
1032 
In  complaint,  11-994 
Sales,  as   defense  to  action  for  pur- 
chase  price,   23-254 
NUISANCE— Consult    analysis    of    this 
article,      20-668.       See      Adjoining 
Landowners;   Case  (the  Action  of 


296 


INDEX 


NUISANCE,  contd. 

Trespass       on     the) ;      Disorderly 
House;  Health;  Injunctions;  Intox- 
icating   Liquors;    Malicious    Mis- 
chief. 
Abatement,  14-458 

Adjoining  landowner,  by,   1-334 
As  proceeding  in  rem,  21-676 
Bill  for,  13-57 
Commoner,  by,  18-636 
Information,  to  abate,  12-707 
Jury,  in  abatement  proceedings,  16- 

901 
Liquor  nuisance,   see  infra.  Liquor 
nuisance,  , 

Adultery  at  common  law  as,  1-593 
Cemetery  as,  injunction,  13-79 
Continuing,  as  ground  of  equity  juris. 

diction,   20-76 
Cross-demands,    in    actions    for    nuis- 
ances, 23-617 
Cruelty  to  animals,  at  common  law, 

6-312 
Disorderly  house,  abatement  of,  7-700 
Easements,  abatement  of  obstructions, 

7-961 
Ejectment,     distinguished     from     ac- 
tions to  restrain,  7-984 
Electricity,     "attractive    nuisance," 

children,    8-195 
Explosives,   alleging   keeping   of,    13- 

384 
Information  to  abate,  12-707 
Injunction  against,  13-20,  23,  79,  123, 
143;    18-890 
Eemaindermen      and     reversioners, 
by,  18-632 
Injunction    bond,   by   prosecuting   at- 
torney,  13-164 
Jurisdiction,  of,  justices  of  the  peace, 

17-968 
Jury,  in  abatement   proceedings,   16- 

901 
Lewdness,   charging  as   nuisance,   18- 

879 
Liquor    nuisance,    restraining,    13-20 
Charging,  14-384 

Several  counts  in,  14-434 
Prosecutions  for,  14-450 
Navigable  waters,  obstruction,  plead- 
ing  showing  nuisance,   20-281 
Notice    of    to    municipal    corporation 
not  condition   precedent   to   suit, 
20-94 
Obscenity,  as,  20-711 
Picketing,   on   highways,   18-423 
Placard  as,  injunction  to  remov«,  18- 

890 
Proceedings  by  health  officers  to  pre- 
vent, 10-981 


NUTSANCE,   contd. 
Profanity   as,   21-798 
Province    of   judge    and   jury,    11-236 
Public   nuisance,   enjoining,   13-23 
Railroads,  operation  as,  remedies,  22- 
167 
Obstructing   street,   22-126 
Survival  of  action,  24-627 
Venue,  of  abatement  suit,  where  sub- 
ject of  action  is,  25-870 
Of   offense,  25-933 
Watercourses,  obstruction,  26-86 
Diversion  of  flow,  26-93 
Pollution,  26-93 
XUL   TIEL    COEPORATION",   plea   of 

5-647;  7-76 
NTJL  TIEL  RECORD  — Consult  analy- 
sis of  this  article,  20-697 
Bail  bond,  plea  in  action  on,  22-482 
Plea  of,  4-515;  7-64,  76 

In  debt  on  judgment,  6-489 

NUNC  PRO   TUNC,  filing  of  informa- 
tion, 12-121 
Affidavits,  for  appeal,  18-210 
Execution,  for,  15-783 
Transcript,    aflSdavits    to    support, 

18-127 
Undertaking  on  appeal,  to  support, 
18-399 
Amendments,   of   execution,   15-830 
Judgment,   of,   15-129 
Return   to   execution,   18-141 
Appeal,  affidavits  on,  see  supra.  Af- 
fidavits. 
Bond,  indorsement  of  approval,  18 

256 
Docketing  of,  18-272 
Entry  of  appearance  on,  23-123 
Filing  of,   18-203 
Notice  of  appeal,  18-225 
Payment  of  costs  of,  18-230 
Bond,   on   certiorari,   l''-374 
Injunction  bond,   13-190 
On  appeal,  approval  of,  18-256 
Damages,    entry    of,    injunction,    13- 

321 
Default,  correcting,  14-913 

Entry  of,  14-897 
Denial,  entry  of,  18-280 
Execution,    affidavits    for,   see   supra, 
Affidavits. 
Amendments  of,  see  supra,  Amend- 
ments. 
Tndorsompnt    on    execution,    15-817 
Tssuance,  15-781 
Tnjui:ctinn,  filing  bond,   13-190 
Insane   persons,   leave   to   sue.    13-581 
Instructions,  signature  to,  13-769 
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NUNC   TEO   TUNC 

Judgment,  amendment  of,  15-129,  725 
Entry  of,  14-1017;  15-128,  763,  1009 
Appeal,  on,  from  justice's  court, 
18-337 
Appeal  from,  18-182 
Confessed  judgments,  14-816,  833 
Execution,   as   affecting,    15-730 
Naturalization,  judgment   of,  15- 

421 
Sureties,    judgment    against,    15 

121 
Third  party  claims,  16-148 
In  mandamus,  19-280 
Kevival  of  judgment,  15-767 
Vacating  judgment,  15-211 
Judicial  sales,  order  for,  16-730 
'Confirmation,    entry    of    order    of, 

16-796 
Ward's  property,  entry  of  sale,  12- 
840,  845 

Jury,    demurrer   to    challenge,    17-105 

Naturalization,  judgment   of,   15-421 

Notice,    of   appeal,   giving   of,    18-225 

Orders,    entry   of,   20-822 
For  publication,  23-548 

Partner,  suggesting  death  of,  on  rec- 
ord, 21-66 

Preliminary    complaint,    indorsement 
of  file  mark  on,  12-145 

Probate  courts,  entries  on  records  of 
21-674 

Revival   of  judgment,   order  for,   15- 
767 

Sequestration,   indorsing   date   of   is- 
suance, 23-497 

Signature,  to  jurat,  18-369 

Instructions,    signature    to,    13-769 

Sureties,   judgment   against,   15-121 

Third  party  claims,  judgment  in,  16- 
148 

Warrant,  to  seize  liquors,  14-506 

NUNCUPATIVE  WILLS,  26-318 

OATH  AND  AFFIRMATION  —  Consult 
analysis  of  this  article,  20-699. 
See  Blasphemy;  Depositions;  In- 
formation and  Belief;  Juries  and 
Jurors;  Perjury;  Profanity;  Veri- 
fication; Witnesses.  See  also  Affi- 
davits. 
Appeal,  on,  from  inferior  courts,  16- 

860 
Appraisers    of,    on    exemption    claim, 
11-508 
Execution,  on,  16-176 
Judicial  sales,  on.   16-734 
Arbitration,   allegation   of   taking,   2- 

651 
Attachment,  in  affidavit,  3-408 
Of  appraisers,  3-531 


OATH  AND  AFFIRMATION,  contd. 

Bankruptcy   iiroc-eodings,  3-1003 

Schedule,  3-974 

Bills  and  answers,  waiving  oath,  4- 

161 

Answer  under  commission,  4-178 

Boundary    commissioners,    to,    18-667 

Contempt,    swearing   to    affidavit    for 

rule,  19-288 
Coroner's    inquest    swearing  jury,   5- 

528 
Courts  martial,  6-117 
Criminal    complaint,    to,    12-124,    129, 
289 
Who  may  take,  12-290 
Decedents'  estates,  before  sale,  6-569 
Depositions,  of  officer,  7-263 
Power  to  administer,  7-266 
Returns    must    sliow    taking,    7-349 
Returns,  of  officer,  7-342 
To  witnesses,  7-328-330 
Discovery,  production,  conclusiveness 

of,  7-636 
Eminent    domain,    of    commissioners, 
8-304 
To  jury,   8-3-19 
Form,  of,  to  jury,  17-429 

To  custodian  of  jury,  17-447 
Grand  jury,   of  jurors,   10-627-629 
No  disclosure  on  challenge  against, 

10-643 
Remedy  for  failure  to  give,  12-615 
To  witnesses  before,   12-624 
Guardian  ad   litem,  of  guardian,   10- 

750 
Guardian,  of,  on  sale  of  property,  12- 

827 
Homestead,    of    application    for    ap- 
praisement, 11-354 
Of  appraisers  of,  11-354,  358 
Information,  based  upon,  12-122 
Insane    persons,   to    commissioners   to 

examine,  13-460 
Insolvency,    to    creditor    on    proof   of 

claim,    13-668 
Intoxicating    liquors,    oath    to    claim 

for,  14-507,  509 
Judicial   sales,  by  officer  conducting, 
16-758 
To   appraisers,   16-734 
Jurat,  certainty  in,  12-292 
Jury,  to  custodian  of,  17-446 

Commissioners,  to  jury,  16-959;  17- 

81 
Jurors,  to,  17-426 

Challenging    before,    17-138,    221 
Competencv   of  jurors,  as  affect- 
ing,  17-407 
Demurrer   before   swearing  jury, 
12-653 
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OATH  AND   CONFIRMATION,   contd. 
Jury,    contd. 
Jurors,    contd. 

Discharge  for  failure  to  take,  17- 

38 
Examination  by  court,  upon,  17- 

42 
Insanity   proceedings,   13-462 
Presumptions  as  to,   17-437 
Reswearing  jury,  17-433 
Third  party  claims,  16-147 
Voir  dire,  on,  17-150 
Triers,   to,   of   challenge,   17-153 
Justice  of  peace,  power  to   adminis- 
ter, 18-52 
Mandamus  to   compel  administration 

tof,  20-759 
Preliminary   examination,   on,    21-510 
Presumptions,  as  to,   oath  to   jurora, 
17-437 

Custodian   of   jury,    oath   to,    17- 
447 
Process,  swearing  to   service  of,  23- 
111 
Swearing  to   affidavit   for   publica- 
tion, 23-545 
Record  of,  oath  to  custodian  of  jury, 

17-447 
Referee,  to,  18-76;   22-540 
Statement   by  accused,  unsworn,   24- 

50 
Stenographer,  to,  on  preliminary  ex- 
amination, 21-514 
Sureties,  on  justification,  20-705 
Telephone,  by,  25-1090 
United  States  commissioners,  before, 

16-707 
Verification,    on    affirmation,     14-497 
"Witness,  to,  necessity  of,  17-539 
OBITER  DICTA,  see  Stare  Decisis. 
OBJECTIONS    AND    EXCEPTIONS  — 
Consult  analysis  of  this  article,  20- 
705.     See  Appeals;  Bills  of  Excep- 
tions;  Demurrer;   Depositions;   Er- 
rors, Assignment  of;  Findings  and 
Conclusions;     Indictment    and    In- 
formation;   Inquiry,   Writ   of;    In- 
structions; Juries  and  Jurors;  Mo- 
tions; New  Trial;  Orders;  Parties; 
Pleading;    Process;    Recognizances 
and   Bail;    Time   To   Plead;    Trial; 
Venue;   Verdict;   Waiver;  Writ  of 
Error. 
Abstract    of   case,   including,   24-46 
Accounts,   objections   to,   1-225 
Auditor's  report,  1-239 
Master's   reports,   1-3-12,   313 
Action    to    review,    as   basis    of,    15- 
361,  365 


OBJECTIONS  AND   EXCEPTIONS, 

contd. 
Admiralty,  1-468,  481 

Competency  of  party  to  sue,  1-428 
Defects  in  pleading,  1-449 
Misjoinder  of  causes,  1-444 
Non-joinder  and  misjoinder  of  par- 
ties, 1-436 
To  answer  in,  1-464 
To    claims,    1-504 
To  cross  libel,  when,  1-486 
To  jurisdiction,  1-225 
To   report  on  reference,  1-545,  546 
To  verification,  1-448 
Affidavit,  to,  for  appeal,  18-210 
Agreed   case,   action   fictitious,   1-742 
Aider  by  verdict,  as  affecting,  12-703 
Alteration   of   pleading,  to,   12-320 
Amendments,  not  to  conform  to  proof 
where,  1-916 
Changing    cause    of   action,    objec- 
tions to,  20-369 
Indictment,   to   amendment   of,   12- 
555 
Amercement  of  sheriffs  or  constables, 

objections  to  pleadings,  23-851 
Amicus   curiae,   not   by,    1-939;    11-64 
Answer,  exceptions  to,  injunction,  13- 

234 
Appeals,    as   basis    of   appeal,    18-191 
Affidavit  for  appeal,  to,  18-210 
Appeal   bond,    to    in   highway   pro- 
ceedings,  11-70,   75,   76 
In  criminal  cases,  23-12C 
Notice  of  appeal,  service  of,  18-223 
On  appeal,  2-429,  13-14,  620;  18-309, 
313 
Indictment   to,   12-633 
Intermediate  court  of  appeal,  in, 

18-354 
Judicial    sales,    to    irregularities 

in,  16-722 
Jurisdictional    objections,    18-306 
Special    appeal,    to    raise    objec- 
tions, 18-264 
Waiver  of,  18-334 
Where  trial  de  novo,  2-409 
Questions  of  law,  reviewable  with- 
out objections,  2-409 
Record,  must  show,  2-350 
Appraisement,    to,    on    execution,    16" 
176 
On   judicial   sules,   16-737 
Arbitration,     to     awards    and    judg- 
ments,  2-627,  629,  663 
To  entry  of  judgment,  2-638 
Arguments,  regarding,  2-829 
Assignments    for    creditors,    not    first 
on  appeal,  3-62 
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OBJECTIONS     AND     EXCEPTIONS, 

contd. 
Attachment,  affidavit,  3-442,  751;  18- 
513 
Appeal,   not   raised   below,   3-837 
Irregularity  must  be  corrected  by, 

3-483 
To  bonds,  3-460 

To    notice    by   third    person,    3-539 
Bankruptcy    proceedings,    claims,    3- 
905 
Composition,  to,  8-915 
Discharge,   to,   3-922 
Examination  of  bankrupt,  at,  3-987 
Bastardy  proceedings,  4-81 

To    preliminary    examination,    4-68 
Bigamy,  4-97 

Bills  and  answers,  exceptions  to  bill, 
4-150 
Exceptions  to  answers,  4-179 
Bills  of  exceptions,  4-292.     See  Bills 

of  Exceptions. 
Bills  of  particulars,  time  to  object,  4- 

403 
Boundaries  to   commissioner's  report 

or  return,  18-670 
Case    and    question    certified,    excep- 
tions reserved,  N.  Y.,  4-735 
Definite  and  certain,  E.  I.,  4-750 
Case  on  appeal,  must  contain,  4-776 
Certiorari,    to    return,    4-939;    18-379 
In    court   of   review,   4-953;    18-368 
Change  of  venue,  in  original  court,  4- 
1001 
To  order,  5-44 
Complaint,  to,  in  justice's  court,  18- 

43 
Composition,   of   creditors   to,    13-674 
Consolidation  of  actions,  necessary  to 

review,  5-278 
Construction  and  theory  of  pleadings, 
on    objection    to    evidence,    5-355 
Costs,  in  court  below,  as  to,  5-921 
Appeals,  on  failure  to  raise  below 
5-984 
To  items,  5-1019 
To   items   in   bill,   5-929 
To  items  of  taxation,  5-965 
Criminal    complaint,    to    substituted, 

12-165 
Cross-demands,    to    pleading    setting 

forth,  23-793 
Customs     and     usages,     amendments 

where  admitted  without,  6-333 
Damages,    irregularity    in     pleading, 

13-363 
Decedents'    estates,    to    accounts     6- 
600 
To    report    of   referee    on    acounts, 
6-607 


OBJECTIONS     AND     EXCEPTIONS, 

cofttd. 
Decision,  to,  on  motion  to  quash,  12- 

646 
Default,  where  objections  and  excep- 
tions undisposed  of,  14-872 
Precluded   by   default,   14-884 
Demurrer,  to  evidence  after  overrul- 
ing, 6-994 
As  waiver  of  objections,   18-273 
Depositions,  7-423 

Appeals,  taken  below,  7-451 
Discovery,  at  examination  of  party, 
7-573 
On    motion,   to    interrogatories,    7- 

579 
To   order  to   produce,  7-634 
To  report,  7-882 
Due  process  of  law,  raised  in   state 

court,  7-902 
Election    offenses,    to    refusal    to    re- 
quire, 12-684 
Elections,  in  contests,  8-117 
Embezzlement,   8-246 
Eminent  domain,  no  attempt  to  agree, 
8-289 
To  appointment   of  commissioners, 

8-304,  306 
To  report,  8-313 
Errors,   assignment   of,  reference  in, 
8-552 
Instructions,  8-601,   602 
Evidence   to,   indictment,   12-659 
Comments   of  judge   on,   to,   13-853 
Instructions,  to   concerning,   13-795 
Eulings  on  evidence,  to,  18-195 
Execution   process,  to,   15-783 
Execution    sale,    to    confirmation    of, 

16-200 
Exemption,  to,  by  creditor,  11-522 
Exhibits,    to    variance,    when,    8-813 
Findings   and    conclusions,   8-1076 
Refusal   to   find,   to,   8-1012 
Time  for,  8-1067 
To   inconsistency,   8-1059 
Forcible    entry    and    detainei-,    taken 

below,  8-1130 
Form    and    sufficiency,    objections   to 
jurors,  17-145 
Instructions,  to,  13-1001 
To  process,  21-770 
Forthcoming  bonds,  to  sufficiency  of, 

16-137 
Frauds,   statute   of,   at   trial,   10-79 
Garnishment,  10-595 

To  answer  of  garnishee  in  appellate 
court,  18-319 
Grand    jury,    challenges    and    objec- 
tions, 10-633 
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OBJECTIONS     AND     EXCEPTIONS, 

contd. 
Guardian   and   ward,   in   proceedings 
for  removal,  10-815 

To  accounts,  10-835 
Habeas  corpus,  to  return,  how  raised, 

10-932 
Hearing,    to,    presumption    where    no 
objections  on  record,  11-19 

Waiver  of  objection  to,  11-19 
Highway  proceedings,  11-70 

Alteration   proceedings,   11-132 

Discontinuance  of   highway,  11-264 

Injuries  from  highways,  in  actions 
for,  11-247 

To  appeal  bond,  11-70 
Homestead,  appraisers  of,  to,  11-358 

In    contest    of    allotment,    11-396 

Survey,  to,  11-324 

To   appraisement,    11-368 
Indictment    and    information,    12-697 

Alteration    of,   to,    12-320 

For   misjoinder,   12-685 

Technical     objections     disregarded, 
11-573 

Time  of  offense,  failure  to  charge, 
14-380 

To  form  of,  12-555 

To  substituted,  12-165 
Injunction    bond,    as    to,    13-168,   169 
Insanity,   on  inquiry  of,   13-552 

Instructions,  to,  13-627 

To  testimony,  13-475 
Insolvency,  to  petition  in,  13-648 

Claim  against  insolvent,  to,  13-672 

Discharge  of  debtor,  13-679 
Instructions,  to  erroneous,  13-723,  988 

Form  of  instructions,  13-768 

Insanity,  to  instructions  on,  13-627 

Untimely  request,  as  exception,  13 
726 
Insurance,  actions  for,  14-57 
Internal  revenue,  to  summons,  14-134 
Interpleader,  to  bill,  14-204,  206 
Intervention,  to,  14-326 

Intervenors,  objections  by,  14-330, 
332 
Intoxicating  liquors,  failure  to  charge 

time    of    offense,    14-380 
Issues,  to,  14-534 

Judge,  to  qualification  of,  14-774;  16- 
678 

Misconduct    toward   jury,    17-489 

Special  judge,  to,  16-700 
Judicial  sales,  to,  how  taken,  18-193 

Confirmation,  to,  16-791,  818 

Manner  of  sale,  to,  16-781 
To  sale  en  masse,  16-765 

Notice  of,  16-750 

Oflicer,  conducting,  to,  16-757 


OBJECTIONS     AND     EXCEPTIONS, 

contd. 
Judicial   sales,   contd- 

Eeturn   of  officer,  to,  16-784 
Jurisdiction,  to,  17-900 
Appeal,   on,   18-306 

Effect  of  appeal,  18-262 
.      Equity  of,   21-38 

Over  subject  matter,  17-697 
Jury,  to  want  of,  16-932,  938 
Challenges,  to,  17-48,  215 

Rulings  on,   17-113 
Discharge  of  jury,  to,  17-624 
Drawing  of  panel,  to,  16-976 
Excusing  jurors,  errors  in,   17-45 
Judge,  misconduct  of,  17-489 
Jurors,   misconduct   of,   17-508,   509 

Beading  newspapers,  17-526 
Jury  list,   to,   16-1013 

Certification  of  list,  wanting,  16- 

975 
Failure  to  furnish,  16-1007 
Jury   room,   experiments   in,   17-532 
Sending  papers  and  articles   to, 
17-577 
Liquor  furnished   to,   17-524 
Number  of  jurors,  16-940 
Reading  testimony   to,  17-582 
Separation  of  jury,  17-463,  475,  477 

480 
Striking  jurors,    17-425 
Swearing,  failure   to   swear,  17-427 

Form  of  oath  to,  432 
Triers  of  challenge,  to,  17-155 
Venire,  to,  16-1001;  17-61 

Justification  of  sureties,  to  notice  of 
exception  to  sureties,  18-401 

Juvenile  proceedings,  to  complaint 

in,  12-867 
Laches,  for,  21-202 
Landlord's  dispossessory  proceedings, 

to  pleadings,  18-593 
Legal  remedy,  as  to  existence  of,  18- 

866 
Libel  and  slander,  to  pleading,  18-942 
Notice    to    retract,    failure    to    al- 
lege, 18-893 
List  of  witnesses,  for  failure  to  furn- 
ish to  accused,  24-1030 
Lodn  associations,  to  bill  to  wind  up 

18-1108 
Mandamus,  tf    alternative  writ,   19- 

266 
Mandate,   to,  19-304 

Objertion    to    proceeding    without, 
19-303 
Mesne  profits,  in  actions  to  recover, 

19-780 
Misconduct,     objections    prerequisit« 

to  new  trial,  20-465 
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OBJECTIONS     AND      EXCEPTIONS, 

COlltd. 
Misjoinder,  of  counts,  to,  23-818 

O'f   parties,   19-852 
Multifariousness,   because    of,    13-100 
Kegligeucc,  to  allofjatious  of,  in  jus- 
tice's court,  18-33 
New  trial,   to  notice  of  motion  for, 
18-79 
Prerequisite  to,  20-476,  517 
To  ruling  on  motion  for,  20-634 
Notice,  to,  of  exception   to  sureties, 
18-401 
Appeal,  failure  to  serve  notice  of, 

18-223 
Judicial   sale,  notice   of,  16-750 
Oatb,   to   form    of,   on   voir    dire,   17- 

151 
Orders  striking  out,  to,  24-269 
Parties,   to,   at   hearing,   11-23 
Appeal,  on,  18-193 
Manner  of  raising,  14-490 
Misjoinder,  21-202 
Nonjoinder,  21-59 
Partnership,   suits  by   and   against, 

21-67 
Third  party  claims,  16-147 
Partnership,   to   evidence    of,   21-76 

Sued  in  firm  name,  21-85 
Patents,  infringement   of,  21-202 

Infringement  suits,  21-207 
Pleadings,  to,  in  justice's   court,   18- 
194 
Appeal,  on,  from  justice's  court,  18- 

333 
Filed  out  of  time,  14-876 
Indictment    and     information,     see 
supra,  Indictment  and  informa- 
tion. 
Juvenile  proceedings,  to  complaint 

in,  12-867 
Preliminary    complaint,    to,    12-636 
Time  to  make,  18-50 
Uncertainty  in,  13-385 
Wages,   to   complaint  for,   19-449 

Preliminary   examination,   on,   21-514, 

523 
Prematuritv  of  action,  to,  24-349 
Process,  17-681;  21-768.     See  Procesa 
Justice's  process,   17-1029 
To   service   of,  23-566 
Prohibition,  to  return  of  writ,  21-822 
Eeference,  to,   22-531 

In  proceedings   on,   22-564 
To  report,  22-582 

To    order    of,-  as    affecting   waiver 
of  jury,   16-936 
Eegistration  "^  of    title    under    Torrens 
Act,  24-852 


OBJECTIONS      AND      EXCEPTIONS, 

COlltd. 
Eeturii   of  process,  to  defects  in,  23- 

108 
Eeturn,  to,  on  warrant  of  seizure,  14- 
506 
Judicial  sales,  to  return  of  officer, 
16-784 
Eevivor,  to,  23-162 

To  bill  of,  23-167 
Scire  facias,  to,  23-177 
Special    interrogatories,    to,    23-991 
Splitting  action,  failure  to  object  to, 

24-301 
Statute  of  limitations,  to  raise  ques- 
tion  of,   18-1044 
Stipulations  waiving,  24-133 
Supplemental  pleadings,  to,  24-542 
Sureties,  excepting  to,  18-399 

To  notice   of  exception,  18-401 
Tender,  to,  24-770 
Third  party  claim,  to  affidavit,  16-134 

To   parties,   16-147 
Time  to  make,  jurisdictional  matters, 
18-867;  21-523 
Attachment,  to  affidavit  for,  18-513 
Instructions,  to  13-994 
Judge,   qualifications   of,   16-682 
Jurisdiction,  to,  17-910 
Jury,  irregularities  in  drawing,  16- 
977 
Jurors,  objections   to,  17-136 

Misconduct  of,  17-529 
Jury  listsk,  failure  to  furnish,  16- 
1007 
Legal  remedy,  existence  of,  18-866, 

869;    21-16 
Partnership,  sued  in  firm  name,  21- 

85 
Patent   infringement,   21-207 
Pleading,  objections  to,  18-50 
Process,  to,  21-769 
Sureties,    exception    to,    18-400 
To   return   of   process,   23-108 
Venue,  to,  18-191 

Verification,    of    complaint,    14-858 
Transcript,  as  to,  18-290 
Variance,  on  ground  of,  13-392;  25-67 
In   criminal   case,   25-615 
On   appeal,   25-695 
Venue,  to,  25-904 

Time  to  raise,  18-191 
Verdict,   to,   25-1054 
Verification,  to,  of  complaint,  14-858 
Waiver,  see  Waiver. 
Process,  to,  21-776 
Witness,    to    recalling   after   jury   re- 
tired, 17-582 
I      Writ  of  inquiry,  on,  13-427 
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OBJECT  OF  ACTION,  defined  and  dis- 
tinguished, 24-325 
OBLIGATIOX,    see    Implied    and    Ex- 
press Agreements. 
OBSCENITY  —  Consult  analysis  of  this 
article,  20-709.     See  Adultery;  Dis- 
orderly Conduct;  Disorderly  House; 
Lewdness;    Post-Office;    Profanity; 
Prostitution.       See     also     Criminal 
Procedure, 
Passenger,   vulgar   language,  by,   ne- 
cessity of  pleading,  21-145 
Pleading,  necessity  of  setting  out  ob- 
scene matters  in,  12-296 
Bill    of   particulars,    to    inform    ac- 
cused of  matters  not  pleaded, 
12-296 
Sending    obscene    matter    through 
the   mail,   12-349 
Province   of   judge    and   jury,    21-835 
Variance,  25-613 
OBSTRUCTING     JUSTICE  —  Consult 
analysis     of     this    article,    20-716. 
See     Bribery;      Conspiracy;      Con- 
tempt; Embracery;  Judgments  and 
Decrees,    Enforcement    of;     Juries 
and   Jurors;    Officers;    Prisons   and 
Prisoners;  Rescue;  Service  of  Pro- 
cess and  Papers;   Sheriffs,  Consta- 
bles and  Marshals. 
False  imprisonment,  arrest  not,  8-932 
Variance,  25-614 
OBTAINING  PROPERTY  BY  FALSE 
PRETENSES  —  Consult     analysis 
of  this   article,   20-726.      See   False 
Personation;    Fraud   and  Deceit. 
Innkeepers,  defrauding,  13-409 
Landlord's  lien,  selling  property  sub- 
ject  to,   18-548 
Larceny,   joinder   with,   12-534 
Variance,  25-609 

In  proof  of   ownership,   25-604 
Venue,  25-928 
OCCUPANCY,  see  Adverse  Possession. 
OCCUPATION,    sec   Use    and   Occupa- 
tion. 
OFFER,  see  Tender. 
OFFER    OF    .JUDOMTENT,    see    Costs; 
Judgments;  Justices  of  the  Peace. 
OFFER  OF  PROOF,  see  9  Ency.  of  Ev. 
151. 
Indictment,  on  hearing  of  motion  to 

set  aside,  12-637 
Jury,  on  challenge  of,  17-106 

Excluding    jury    ponding,    17-456 
OFFICE,  see  Elections;  Officers. 

Quo    warranto    to    test    riglit    to,    22- 
5,  22,   34 
OFFICE,  FOUND,  see  Escheat. 


OFFICERS  —  Consult  analysis  of  this 
article  20-744.  See  Embezzlement; 
Extortion;  False  Imprisonment; 
False  Personation;  Judicial  Offi- 
cers; Justices  of  the  Peace;  Man- 
damus; Municipal  Corporations; 
Notaries;  Obstructing  Justice;  Pri- 
sons and  Prisoners;  Prohibition; 
Quo  Warranto;  Rescue;  Service  of 
Process  and  Papers;  Sheriffs,  Con- 
stables and  Marshals;  States  and 
Territories;  Taxation;  United 
States. 
Abbreviations  of  official  designations, 

1-75 
Accounts  of  in  equity,  1-275 

Admiralty,  fees  of,  1-570-579 
Actions  against,  enjoining,  2'4-409 
Agreed  case,  as  parties,   1-745 
Alienage,  questions  of,  1-812 
Appeals    by,    2-195 
Appraisers,     purchasers     at     judicial 

sale,  16-773 
Arrest  in  civil  cases,  affidavit  in  be- 
half of  public,  2-931 
Attorney    general,    informations    by, 
12-704,  709;  13-591 
Injunction,  as  party  to,  13-33 

Injunction  by,  13-20 
Insane    persons,    information    for, 

13-591 
Mandamus  by,  19-221 
Patents,  bill  to  cancel,  21-223 
Attorneys,  officers  of  court,  3-849 
May  be  disbarred  for  official  acts, 
3-863 
Auditor,  mandamus  against,  19-253 
Bond  of,  on  conducting,  judicial  sale, 
16-758 
Enforcing    liability,    tax    collector, 

24-668 
Proceedings    to    compel    filing,    19- 
257 
Books,   quo   warranto   to   compel    de- 
livery,   22-34 
Bribery,  official  character,  4-569 
Cabinet    officers,    mandamus    against, 

19-174,  240 
Certiorari,   special  interest  In  review 
of  acts,  4-905 
Judicial    acts    reviewed,    4-919-924 
Not  to  try  title  to  office,  4-927 
Change  of  venue,  actions  against  lo- 
cal, 5-9 
Civil   service    commissioners,    manda- 
mus to,  19-253 
Civil  service,  variance  in  prosecution 

under,  25-615 
Clerk,  mandamus  against,  19-282 
Of  court,  see  Clerk  of  Court. 
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OFFICERS,  conid. 

Consinraoy,  joituier  with  private   of- 
fenders, 5-316 
Constables,  general  treatment,  23-828 
Contempt,   subject   to,   5-3S1 

For  disobedience  to  mandamus,  19- 

287 
Of    municipal    corporations,    13-294 
Corporations,  of,  see  Corporations. 
As  parties,  21-549 
Proceedings  to  wind  up,  18-1106 
Suits,  against,  21-190 

For   infringement   of  patent,   21- 
190 
Costs,  fees  of,  •5-934: 

Liability    of    public    oflScers,    5-824 
Out  of  public  funds,  5-903 
State  entitled  in  action  by  its  offi- 
cer, 5-906 
Countv  treasurer,  party  to  injunction, 

13-34 
Court,  officers  of,  approval  of  bonds 

by,  13-168 
Court  stenographer  as  officer  of  court, 

24-103 
Decisions   of   as   res   judicata,   23-12, 

14 
De  facto,  defined,  16-607 
Issuance    of    process   by,   21-697 
Jury    commissioners    as,    where    no 

oath  administered,  16-959 
Levy  by,  15-910 
Selection  of  jurors  by,  16-957 
Defamation  of,  how  alleged,  18-905 
Detinue,    may   maintain,   when,    7-480 
Due  process  of  law,  raised  by,  7-899 

Remedies  against,  7-927,  928 
Election,  see  Elections. 
.    Mandamus  against,    19-220 
Execution,  on  property  in  custody  of, 

15-895 
Exemption,  of  salaries  of  public  offi- 
cers, 16-41 
Of  tees  of  officers,  16-26 
Extortion,  8-824 

False   personation,    indictment,    8-975 
Federal,  removal  of   suits  involving, 

22-792 
Fees,  exemption  of,  16-26 
Garnishment,   not  liable,   10-398 
Disclosure  to  officer,  10-538 
Of   property   in   possession   of,    10- 

450 
Salaries    of,    10-431 
Governor,   injunction   by,   to   restrain 
publication    of    amendments,    I3- 
16n. 
Mandamus  against,  19-174 
In  election  cases    19-223,  236 


OFFICERS,  contd. 

Guardian  and  ward,  appeal  in  guard- 
ianship proceedings,  13-515 
Notice  to  public  ollicers,  of  appli- 
cation for  guardian,   13-506 
Impeachment,    mandamus    where    im- 
peachment inadequate,  19-177 
Injunction,     against     public     officers, 
13-243 
Attorney    general,    by,    13-20 

As   party   to,   13-33 
Bond,    in    suits   by   public    officers, 
13-335 

Prosecuting   attorney,   injunction 
bond  by,  13-164 
Insane  persons,  information  by  attor- 
ney-general for,  13-591 
Insanity  proceedings,  officers  to  in- 
stitute, 13-450 
Notice  to  officers,  13-457 
Jailer,  levy  of   execution  by,  15-909 
Joinder   with   private   individuals,   in 

indictment,    12-497 
Joint  stock  companies,  actions  by,  14- 

732 
Judgment,  authorized  to  receive  pay- 
ment of,  16-5,36 
Judgments  against,  as  concluding  the 

city  or  county,  23-55,  63 
Judicial,  distinguished  from  minister- 
ial,. 16-606 
Ju-dicial  sales,  officers  to  conduct,  16- 
725,  755 
Notice  to  officers,  of  order  staying 
sale,   16-750 
Jurisdiction    of,    presumptions   as   to, 

15-434 
Jurisdiction  of  suit  for  office  involv- 
ing federal  right,  25-445 
Jury,    in    proceedings   against    public 
officers,  16-908 
Custodian  of  jury,  17-444 
Acts  and   conduct  of,  17-448 
Contempt  for  misconduct,  17-520 
Drawing  panel,   16-971 
Jurors,  officers,  as,  17-32,  294 
Challenge  for,  17-128,  142 
County  officers  as,  17-121 
Excusing    from   service   on   jury, 

16-1018 
Malfeasance  in  office  as  disquali- 
fication, 17-288 
Prosecuting  officers  as,  17-339 
Selection  of  jury,  16-954.  955 
Justification  of  sureties,  bofore  what 

officer,  18  403 
Labor  unions,  contempt,  violating  in- 
junctions,  13-292n. 
Legislative,    mandamus    against,    19- 
178 
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OrnaERS,  contd. 

Libel  and  slander,  for  imputing  mis- 
conduct,  18-903 
Licensing  boards,  mandamus  against, 

18-977 
Liquor      nuisance,      proceedings      to 

abate,  14-460 
Mandamus  against,  15-918,  19-131 
Abatement  of,  19-256 
Adequacy  of  other  remedy,  19-162 
Costs  in,  19-292 

Licensing    boards,    against,    18-977 
Officers    of    public    corporations    as 

parties  to,   19-254 
Operation  of  writ,  19-165 
Parties  to,  19-246 
Sheriffs,  constables  or  marshals,  23, 

843 
State    and    federal    officers,    19-174 
To  compel  obedience  to  orders,  19- 

196 
To   court   officers,   19-181 
To  oust  incumbent,  19-252 
To  try  title  to  office,  19-135,  148, 
279 
Marshals,  general  treatment,  23-828 
Misconduct  of,  exemptions  in  actions 
based  on,  16-107 
Of  custodian  of  jury,  17-448,  520 
Municipal,  pleading  contract  of,  20- 
103 
Informations  in  equity  against,  12- 

709 
Injunction    against,    20-164 
Mandamus    against^   see    Municipal 
Corporations. 
Oath  to,  before  making  judicial  sale, 
16-758 
To  custodian  of  jury,  17-446 
Of  town,  suits  against,  see  Towns. 
Preliminary   examination  before,   21- 

504 
Process,  to  serve,  sec  Service  of  Pro- 
cess and  Paper9v 
Officers  who  may  serve,  23-511 
Prohibition,  against,  21-811 

Parties  to  application  for,  21-818 
Prosecuting    attorney,    party    to    in 
junction,   13-33 
Inquisition  of  insanity,  appeal  by, 

13-487 
Mandamus  by  and   against,  19-220 
Relationship  to  judge,  effect,  16-661 
Pro  tem,  issuance  of  process  by,  21- 

697 
Prothonotary,     replication     filed     by, 
guardianship    proceedings,    12-16 
Public   office   defined,   22-26 
Register    in     chancery,    payment    of 
judgment  to,  16-537 


OFFICERS,  contd. 
Religious  societies,  in,  see  Religious 
Societies. 

Removal,  sheriffs,  constables  and  mar- 
shals, 23-922 
New  trial,  20-399 
Resistance   to,   see   Obstructing   Jus- 

tice. 
Res   judicata,   judgment   against   offi- 
cers  as  concluding  municipality, 
23-55 
Return    of   process,    officer   to   make, 

23-99 
Revenue  officers,  actions  against,  14- 

144 
Salary  of,  execution  on,  15-842 
Seal    of,    jurat    of    preliminary    com- 
plaint,  12-143 
Secretary     of     State,     mandamus 
against,   19-177,  222,  224 
Election  cases,  19-234 
Sheriffs,   general   treatment,   23-828 
Successors   in    office,   return    of   jury 
lists,  16-965 
Alias  mandamus  to,  19-287 
Contempt  for  disobedience  to  man- 
damus, 19-289 
Liability    for    costs    of  mandamus, 
19-293 
Suit  against  as  action  against,  state, 

24:61 
Suits   by   in   corporate   capacity,   24- 

71 
Summary     proceedings     against,     24- 

423 
Survival  ot'  actions  against,  24-632 
Taxation,     proceedings     against     tax 
officers,  see  Special  Assessments; 
Taxation. 
Tax-collector,  judgment  on  bond  of 

as  lien,  16-119 
Title  to  office,  mandamus  to  try,  19- 
135 
Remedy  to  determine,  22-14,  22 
Treasurer,  mandamus  against,  19-253 
Treasurer  of  state,  appeal  bond  pay- 
able to,.  18-242 
Trespass,    action    of    by    officer    in 

possession,  24-931 
United  States,  of,  mandamus  against, 
19-174,  245 
Patent  infringement  suits  against^ 
21-191 
Venue  of  actions  against,  25-885 
OFFSET,  see  Judgments  and  Decrees, 
Enforcement  of;    Set-Off,   Counter- 
claim and  Recoupment. 
OIL,  see  Mines  and  Minerals. 
OLEOMARGARINE,  see  Adulteration; 
Pure  Food  Laws. 
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OPENING    AND    CfLOSING  —  Consult 

analysis     of     this     article,     20-794. 
See  Arguments;  Trial. 
Appeal,  on,  from  justice's  court,  IS- 

335 
Arguments,  ollowiug  reply,  2-730,  73! 

Order   of,   2-737 
Assault  and   battery,  3-45 
Attachment,  on  motion  to  vacate,  3- 

787 
Boundaries,  in  proceedings  to  deter- 
mine, 18-670 
Directilig    verdict   on   opening    state- 
ment, 25-1057 
In   forcible  entry  and  detainer,   8- 

1122 
Verdict  of  acquittal,  25-1064 
Eminent  domain,  8-301 
Escheat,  8-673 
Injunction,  on  motion  to  dissolve,  13- 

258 
Insane  persons,  where  insanity  in  is- 
sue, 13-626 
Actions  by   and  against,  13-610 
Justice's  court,  in,   18-74 
Libel  and  slander,  in,  18-951 
Master   and    servant,    in   actions   for 

discharge,  19-441 
Motions,  hearing  on,  20-40 

To  dissolve  injunction,  13-258 
Third  party  claims,  in,  16-151 
Traverse  of  inquisition,   on,   13-480 
Usury,  on  plea  of,  25-521 
OPEXTXG  JI'DG]MEK"TS,  see  Aflidavits 
of   Merits    and.   Defense;    Bills   to 
Impeach   Judgments   and   Decrees; 
Decrees;  Default;  Judgments, 
OPEXIXG  STATEMENT,  see  Opening 

and  Closing. 
OPEEATIOl^,  see  Abortion;  Physicians 

and  Surgeons. 
OPIXION  OF  COITET,  6-82.     See  Ap- 
peals;   Courts;    Law  of   the   Case; 
Mandate    and    Proceedings    There- 
after; Stare  Decisis. 
Appeal,    on,    2-476;    6-82 
Arguments,    respectful    criticism,    2- 
726 
Eeading  in,  2-812 
Case  or  question  certified,  of  supreme 
court,  K  J.,  4-728,  729 
Motion  for  judgment  subject  to,  N. 

Y.,  4-741 
Texas    conflict    of    opinions,    4-751 
Certificate   of   dissent,   4  753 
Effect,  4-753 
Errors,  assignment  of,  none  on   opin- 
ion, 8-.543 
Instructions,  expressed  in,   13-837 


OPINION  OF  OOUPT,  confd. 

Mandate,  necessity   of   reciting  opin* 

ion  of  a])pcllate  court,  19-304 
T?ecord,   as  part   of,  6-91 
Kos  judicata,  operation  as,  23-18 
Showing   anatters    adjudicated,    23- 
53  '^ 
OPIUM,  see  Health. 
ORDER    OP    ARREST,    see   Arrest   in 
Civil  Cases;   Process;  Warrants. 
Execution  against  the  {jerson,  16-289 
ORDER  OF  PROOF,  see  Trial. 
Abortion,    1-114 

Accessories,   tried  with  (principal,    1- 
157 
ORDER  OF  SALE,  see  Judicial  Sales. 
OEDERS  —  Consult  analysis  of  this  ar- 
ticle,   20-812.    See    Appeals;    Case 
and    Question    Certified,    Reserved 
or    reported;    Decrees;    Filing; 
Judgments;     Motions;     Objectiona 
and  Exceptions;  Petitions. 
Abatement,  of  liquor  nuisance,  14-457 
Account,   to   make  certain',   1-224 
Admiralty,   order  of   release,  1-511 
Appealability  of,  1-554 
Consolidating   actions,   1-526 
Appealable,  2-147,  156;   18-181 

Attachment,   order   vacating,   3-824 

Bankruptcy,  in,  3-1025 

Boundary  commissioners,  as  to,  18- 

671 
Chambers,  orders  at,  16-633 
Costs,   order   retaxing,   18-311 
Criminal   cases,   23-115,   118 
Effect  of  appealing  from  unappeal- 
able order,  18-182 
Intervention,  14-337 
Judgment,  amendment  of,  15-150 

Vacating,  15-234,  248 
Judicial  sale,   setting  aside,   16-822 
Lis  pendens,   orders  as   to,   18-1094 
Mine  inspection,  as  to,  19-818 
Process,   as   to    substituted   service 

of,  23-521 
Revivor,  order  o£,  23-182 
Sequestration,  as  to,  23-499 
Vacation,   orders   in,   16-633 
Appeals,  final   in,   2-165 
Allowing,  2-299;   18-210 
Declaring    abandonment    of,    2-394 
Dismissal  of,  18-302 
Exceptions  below,  2-277 
Extending  time  for,  2-309 
Granting,  21-668 

Interlocutory     orders,    2-169,     415; 
2M75 
Effect,  2-330 
New    trials,   ruling   presumed    cor- 
rect, 2-427 
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ORDERS,  contd. 
Appeals,  contd' 

Order    granting    criminal    appeals, 
23-122 
Apprentices,  binding  out,  2-576 
Kevocation  of  letters,  2-577 
Arrest  in  civil  cases,  order  of,  2-965- 

969 
Arrest  of  judgment,  effect  of   order, 

2-982,  983 
Assistance,   "writ    of,   preliminary    to, 
2-148 

Setting  aside,  3-156 
Attachment,  for  sale  of  property,  3- 
575 
For  payment   of   proceeds,  3-587 
Vacating,  3-794 

Appealable  when,  3-824,  831 
Attorneys,  for  fees  of,  16-662 

Lien,  setting  apart  fund  to  satisfy, 
18-834 
Bankruptcy     proceedings,    discharge, 
3-923 
Appeals,    3-1010,   1025 
Bills    of    exceptions,    extending   time 
of   settlement,   4-340;    16-693 
Striking  out,   effect,   4-370 
Bills    of    particulars,    4-405;    14-12L 
150 
Further  particulars,  4-402 
Calendar,   striking  from,  6-54 
Case    on    appeal,    extending   time,   4- 

786 
Certificate    of  probable   cause,    order 

for  bail,  4-873 
Certiorari,    review    of    interlocutory 

by,  4-956 
Chambers,  power  to  make  at,  16-608 

Appeal  from  orders,   16-633 
Change  of  venue,  4-993;   5-40 
Citizenship,  relating  to,  equitable  re- 
lief from,  15-285 
Collateral  attack  of  orders,  see  Col- 
lateral Attack. 
Commerce   commission,   of,   14-265 
Conclusiveness  of,  14-268 
Who  may  enforce,   14-272 
Commitment,   of,  21-518 
Conclusiveness,  13-543 
Of  insane   person,  13-542,  555,   631 
Consolidation    of    actions,    5-269,    275 
Continuances,     when     not     necessary 
for,  5-443 
Imposing  terms,  5-491 
Setting  aside   order  for,  5-493 
Costs,   for,  in   mandamus,   19-292 
Eetaxing,   appeal   from,   18-311 
Court   commissioners,   empowering  to 
act,  16-740 
Power  to  make  orders,  16-704 


ORDERS,  contd. 

Creditors'   suits,   resale,   6-247 
Cross-complaint,    necessary    to    bring 

in  new  parties,  6-303 
Damages,  on  injunction  bond,  13-325 
Decedents'    estates,    appointment,    of 
administrator,    6-508 
Of  commissioners,  6-581 
Account,  for,  6-594 

On    report    of    referee    on,    6-608 
Claims,   on,  6-533 

Setting  aside  allowance  of,  6-534 
Declaring  insolvency,  6-580 
Distribution,    insolvent    estates,    6- 

588 
Eemoving  administrator,  6-517 
Sale,  order  for,  6-562 

Confirmation  of,  6-571 
To  deliver  assets,  6-522 
Decisions  on  motion  as,  20-41 
Default,  opening,  18-115 
Defined,   14-763 
Demurrer,   on   decision,   6-987 
Setting  aside   ruling,   6-995 
Deposit  in  court,  7-154,  155 

Distribution    or    withdrawal,    7-171 
Investment,  7-164 

Summary    order    for    return,    7-159 
To  put  in  bank,  7-161 
Depositions,    on    application,    7-232 
For  publication,  7-380 
For  retaking,  7-387 
Discovery,  for  disclosure,   7-540 
For    examination    of   party   before 
trial,  7-569 
Vacating,   7-573 
Production,  for,  7-636 

Vacating,   7-641 
Ee-examination   of   party,   7-574 
Dismissal,  necessary  to,  7-654 
For  failure  to  comply,  7-671 
Divorce,  commitment  for  nonpayment 
of  alimony,  7-833 
For  publication,  7-757 
Elections,  in  contest,  recount,  8-97 
Elkins   Act,   in    suits   respecting,  14- 

282 
Eminent    domain,    final    order,    8-325 
Enforcement,   order  for  mine  inspec- 
tion, 19-819 
Entry    of,    confirming   judicial    sales, 
16-796 
For  execution,  15-782 
Equity,    on    hearing    demurrer,    8-482 

Directing  action  at  law,  8-494 
Estoppel,  as,  15-650 
Execution,  on   orders,  T5-725 
For   execution,   15-782 

Premature  issuance,  18-132 
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ORDERS,  coufd. 
Execution,   contd' 
Sale   oil    execution,   confirming,   16- 
200 
Vacating,    15-175 
Staying  execution,  15-756 
Extending  time  to  plead,  24-817,  821 
Fieri   facias,  for  withdrawal   of,  16- 

140 
Filing,  order  for  publication  of  pro- 
cess,  23-548 
Findings  as  basis  of,  8-1001 
Grand  jury,  for  panel,  10-617 
Dissolved    by    where    terms     abol- 
ished,   10-645 
For    special,    10-661 
To  complete  jury,  10-624 
Guardian  ad  litem,  order  appointing, 

10-750,  752 
Guardian  and  ward,  of  appointment, 
10-799;   13-511 
For  maintenance,  10-820 
Of  removal  of  guardian,  10-813 
On  account,  10-840,  841 
Habeas  corpus,  on  hearing,   10-940 

What  reviewable,  10-955 
Indictment,   amendment    of,    12-543 
Quashing,   review   of,   12-643 
Resubmitting,  12-147 
Supplying   lost,   12-164 
Information,   supplying  lost,   12-164 
Jnjunetion,  issuance  of,  13-181 
Dissolution  of,  13-213,  262 
Expiration   of,   determining,  13-241 
Modification  of,  13-280,  281 
Reinstating   injunction,   13-284 
Insane    persons,   in    actions  for    sup- 
port of,   13-568 
Commission,  for,  13-458 
Commitment  of,  13-540 

Recommitment,   13-545 
Inquest      of     insanity,     confirming 

findings,  13-471 
Notice,   dispensing   with,   in   insan- 
ity proceedings,  13-456 
Sale  of  personalty,  13-572 
Insolvency,  in,  13-654 
Interpleader,  for,   14-213 
Interstate  commerce  commission,  see 

supra,   Commerce   commission. 
Intervention,   for,   scope   of,   14-316 
Issues,  order  submitting,  14-533 
Judge,  by  disqualified,  16-691 
At  chambers,  by,  16-608 

Appeal  from,  16-633 
Pro  tern,  for  trial  before,  16-690 
Succeeding  judge,  orders  by,  16-642 

Signing   orders,    16-641 
Term,  after  expiration  of  term  of 
office,  16-640 


ORDERS,  contd. 

Judgment,   amendment   of,   15-149 
Collateral  attack,  of  orders  modify- 
ing judgment,  15-399 
Distinguished    from    orders,    14-763 
Opening  and  vacating,  15-225,  238 
246 
Collateral  attack  on,  15-399,  405 
Nunc  pro  tunc,  15-211 
Satisfaction  of,   for,  16-585 
As  evidence,  16-551 
By  guardian  ad  litem,  16-536 
For   payment   to   judgment   cred- 
itor of  plaintiff',  16-538 
Set-off   of  judgment,   allowing,   16- 
565 
Judicial     sales,     authorizing,     16-723 
Conclusiveness,  16-729,  796 
Conditions    precedent    to    order    of 

sale,  16-721 
Conducting  sale  in  accordance  with 

orders,   16-760 
Confirming,   16-795 
Enforcement    of,    16-827 
Execution,  as,  15-717 
Form  and  contents,  16-724 
Jurisdiction  to  make,  13-576 
Officer  to  conduct,  appointing,  16- 

755 
Resale,  for,  16-823,  826 
Setting  aside  sale,   16-731,  801 
Where   order   for   sale    irregular, 
16-809 
Ward's  property,  of,  13-576 
Jurisdiction,  essential  to,  17-657 
Jury,  for  jury  trial,  in  equity,  14-527 
Challenge,    orders    on,    17-110,    185 
Custody  of,  as  to,  17-440,  450 
Jury    box,    to    refill,    necessity    for 

order,   17-84 
Jury  list,  for  service  of,  16-1008 

For  return,  of,  16-965 
Liquor,   furnishing   to  jury,   17-523 
Permitting     counsel     to      converse 

with,   17-496 
Physician,  to  attend  jury,  17-439 
Separation  of,  17-463 
Summoning,  16-985 
Venire,  for  special,  16-981 
View  by  jury,  17-517 
Law  of  the  case  as  to,  18-801 
License  fee,  for  refund  of,  18-981 
Liens,  for  sale  of  property  18-1010 
Lis  pendens,  cancelling,  18-1093,  1094 

Effect   of  order,  18-1094 
Miandamus,  to  review,  15-151;  19-167, 
189,   190,   201 
For  writ  of,  19-280 
Review  of,  19-294 
To  enforce  orders,  19-196 
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ORDERS,  contd. 
Mandamus,   contd- 

To  vacate  orders,  19-171 
Mandate,  order  remanding  cause,  19- 
304 
For   amendment   of,   19-349 
Mine  inspection  and  survey,  for,  19- 

816 
New  trial,  for,  effect  of,  18-80 
Granting  or  refusing,  20-628 
Non    compliance    with,    as    affecting 

judgment   on   pleadings,   14-929 
Nuisance,  abatement  of  liquor,  14-458 
Nunc   pro    tunc,    vacating    judgment, 
15-211 
As  to  filing  stipulation,  24-131 
Granting  leave  to  sue,  24-343 
Pleading,  time  to  plead,  orders  as  to, 

14-881 
Preliminary    examination    on,    21-517 
Probate  courts,  of,  21-661 
Process,  for  publication,   23-546 
Alias   process,   21-767 
For   substituted    service   of,   23-521 
Prior  to  issuance  of,  21-692 
Setting  aside  service,  23-569 
Supplying  lost,   21-756 
To  enforce  orders,  21-684 
Eeceiver,  not  on  ex  parte  order,  21- 

33 
Recitals  in,  contempt,  13-305 
Record,   as  part   of,   15-431 
Reference,  for,  21-43;    22-532 
As  waiver  of  jury,  16-936 
After  remand,  19-332 
To   assess   damages,   13-319 
Rehearing,  for,  see  Rehearing. 

On   criminal  appeal,   23-134 
Remand,   for  judgment   after,   19-314 
Res  judicata,   operation   as,  23-22 
Restitution,   for,   19-356 
Revivor,  of,  23-168,  174 
Effect  of  order,  23-178 
On   motion   for,   23-171 
Sheriffs,     constables     and     marshals, 
summary    orders    against,    23-845 
Sheriff's  deed,  directing  execution  of, 

16-199 
Specific  performance,  probate  orders 

in,   23-1083 
Striking   pleading,    24-268 
Suits  and  actions,  rescission  of  order 

granting  leave  to  sue,  13-332 
Supersedeas  or  stay,  see  Supersedeas 

and  Stay  of  Proceedings. 
To  show  cause,  as  subpoena,   13-117 
Against     sheriffs,     constables     and 

-marhals,  23-845 
Attorneys,  against,  for  withholding 
money,  18-853 


ORDERS,  contd. 

To  show  cause,  contd. 

Equivalent  to  notice,   13-153 
Escape,  as   remedy  for,   21-599 
Execution,  distribution  on,  16-203 
For   failure   to   return   process,   23- 

111 
Grounds,  setting  forth,  13-302 
In   contempt   proceedings,    19-288 
In  injunction,  13-150 
Judgment,   vacating,    15-200 

Vacating  satisfaction  of,  16-592 
Judicial   sales,   16-825 

Against  purchaser  at,  16-829 
License,  for  failure   to   obtain,   18- 

979 
Mandamus,   19-259,  264,   265 

Security  for  costs   on,   19-293 
On  application  to  revive  action,  23- 

172 
Prohibition,  in  proceedings  for,  21- 

820 
Revivor,   as   remedy    Lo   obtain,   23- 

163 
Upon  application  for  restitution,  19- 
356 
Transfer    of   cause,    for,    16-690;    24- 
903,  911 
Boundary  disputes,  18-660 
Trial,  setting  cause  for,  as  waiver  of 

jury,    16-931 
United    States,    for    removal     of    of- 
fenders  against,   21-527 
Vacating  and  setting  aside  orders,  15- 
197,  248 
Injunction  by  court  commissioners, 

13-319 
Judicial    sales,    orders    for,    16-731 
Mine   inspection,   orders   as   to,   19- 

818 
Order  extending  time  to  plead,  24- 

822 
Order    for    publication    of    process, 

2S-549 
Order  of  revivor,  23-179 
Order  quashing  process,  21-775 
Probate  torders,   21-663 
Vacation,  power  to  make  in,   16-608 

To  strike   out  pleading,  16-612 
View,  by  jury,  17-517 
Writ   of   error   coram   nobis,   for,   15- 

377 
Writ  of  review,  granting,  23-145 
ORDER    TO    SHOW    CAUSE,    see   Mo- 
tions;  Orders. 
ORDINANOES,     see     Municipal     Cor- 
porations; Statutes. 
Action  founded  on,  operation  of  rail- 
road, 22-193 
Enforcement  of,  20-210 
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OEDINANCES,  coJitd. 
Enjoiniug,  20-179;   22-125 
Mandamus  to  compel  enactment,  20- 

130 
Eailroad  right  of  way  in  street,  af- 
fecting, 22-125 
Variance  in  proof  of  in  criminal  case, 
25-602 
OEDINAEY  CAEE,  see  Negligence. 
OEDTXAEY,    COTTETS    OF,    see    Juris- 
diction; Probate  Courts. 
OEIGINA:^  WEIT,  see  Process. 
OEPKANS'      COUET,      see      Probate 

Courts. 
OTJSTEE,    see    Assistance,    Writs    of; 
Ejectment;   Trespass  to  Try  Title; 
Writ  of  Entry. 
OWELTY,  in  partition  suit,  20-1048 
OWXEESHIP,  see  Title. 

Alleging   as   basis   of   negligence,   20- 

306 
Variance  in  criminal  case,  25-602 
OYER   AND   PROFERT  —  Consult   an- 
alysis  of   this   article,   20-834.     See 
Exhibits;     Implied     and     Express 
Agreements. 
Abatement,   demand  in  plea,   1-52 
Attachment,  in  proceedings  to  vacate, 
3-803 
Of  affidavit  in,  18-513 
Bonds,  4-498 

Covenant,  action  of,  necessity,  6-146 
Debt,  6-482 
Deed,  of,  18-715 
Demurrer,  failure  to  make  profert,  6- 

935 
Demurrer,    instrument    considered,    6- 

985 
Executors  and  administrators,  of  let- 
ters, 8-742 
Exhibits,    not    attached    at    common 

law,  8-794 
Patent,  of,  21-199,  200 

Of  letters,  21-193 
Process   of,   necessity  for,  21-687 

Oyer  of,  25-541 
Tender,   allegation    of  profert   as   in- 
cident of,  24-779 
OYSTEE,  see  Game  and  Fish. 
PANDEEING,   see  Prostitution. 

Variance  as  to,  25-613 
PAPEE   BOOK,  see  Appeals;   Writ   of 

Error. 
PAPEES,  see  Discovery;  Filing;  News- 
papers;    Service    of    Process    and 
Papers.      See    also   Books. 
PAEAPHERNALIA,  see  Husband  and 
Wife. 


PARDON  —  'Consult    (analysis    of    this 
:irtirlo,  20-838.     See  Sentence  and 
Judgment. 
Accessories,   when    discharged  by,   1- 

154 
Contempt,  5-523 

Costs,  imprisonment  for,  after,  5-770 
Courts  martial,  6-126 
Effect  of  on  appeal,  23-132 
Jurors,  as  removing  disability  of,  17- 

290 
Plea  of,  2-916 

Stay    of    proceedings    on    application 
'for,  2-928 
PARENT   AND    CHILD  —  Consult    an- 
alysis  of   this   article,   20-840.     See 
Apprentices;      Bastardy      Proceed- 
ings; Death  by  Wrongful  Act;  Di- 
vorce;    Habeas     Corpus;     Infants; 
Kidnaping;    Master    and    Servant; 
Negligence;  Seduction. 
Abandonment,    pleading,    in    juvenile 

proceedings,    12-867 
Abduction,   complaint   for  by  one   in 

loco  parentis,  1-88 
Adoption,  defining  in  instructions,  13- 
822 
Collateral    attack,    of    proceedings, 
15-405 
Case,  action  on  the,  seduction  or  as- 
sault, 4-627 
Civil    damage    acts,    suits    under,    14- 

475 
Civil   rights,   schools,  father  as  rela- 
tor, 5-127 
Common   carriers,   actions   for  injury 

to  baggage,  21-163 
Consent  of  parent,  negativing  in  in- 
dictment,  14-365 
Custody   and   support,   in   divorce  ac- 
tion, 7-852 
Power    of    court    commiEsioners    as 

to    custody,    16-704 
Upon   annulment   of   the    marriage, 
19-394 
Death    by    wrongful    act,    action    by 
parents,  6-388 
Action   by   children,   6-391 
Pecuniary  loss,  burden  of  proof,  6- 
451 
Deeds  between,  condition  for  mainte- 

Lance  in,  18-706 
Divorce,   notice   to   state   where  chil- 
dren of  tender  years,  7-751 
Duress  of  other,  7-949 
Exemptions,    to    protect    family,    16- 
85,  90 
Children,   assertion  by,   11-482;    16- 
97 
Family,  as   constituting,  16-93 
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PARENT  AND  CHILD,  contd. 

Guardian  ad  litem,  emaucipation  does 
not  dispense  with,  10-711 
Application    for   by    fatlier,    10-736 
Father  when  proper,  10-739 
Eight  to  be  next  friend,  when,  10- 
740 
Guardian  and  ward,  notice  to  parent 
of  application   for,  10-788,   792 
Wishes  of  parents  as  to  guardian, 
30-797,   798 
Highways,  injuries  to  children  from, 

by  parent,  11-208 
Homestead,    foreclosure    on,    joinder 

of   children,   11-378 
Householders,  as,  16-98 
Injuries   to   child,   abatement,   24-622 
Insurance,   suit   on  policy  by    daugh- 
ter, 14-35 
Jurors,  effect  of  relationship  on  qual- 
ifications of,  17-364 
Juvenile    proceedings,    notice    of,    to 

parent,  12-869 
Larceny,    alleging    ownership,    18-754 
Liquor,    sale    to    minor,    actions,    14- 

469 
Marriage,    anulment    proceedings    by 
parent,  19-376 
Allowance  of  alimony,  19-392 
Nonsupport,  venue  of  offense,  25-933 
Property   of   child,   action  by  parent 

for  loss  of,  13-416 
Rape,    action    by    father   of   female, 

22-307  _ 

Replevin     of     child's     property     by 

parent,  22-893 
Res  judicata,   decisions  as  to  legiti- 
macy, 23-36 
Decisions    for    or    against    one    as 
concluding  the  other,   23-79 
Service    upon    parent,    for    child,    12- 

744 
Traverse  of  inquisition,  intervention 

by   son,   13-479n 
Weapons,    parent    allowing    child    to 
obtain,    25-156 
PARI  DELICTO,  action  by  parties  in, 

24-386 
PARTICULARS,  see  Bills  of  Particu- 
lars. 
PARTIES  —  Consult  analysis  of  this 
•article,  20-868.  Sec  Accessories 
and  Accomplices;  Answers;  Ap- 
peals; Assignments;  Death  by 
Wrongful  Act;  Default;  Demur- 
rer; Ejectment;  Equity  Jurisdic- 
tion and  Procedure;  Executors 
and  Administrators;  Guardian  ad 
Litem;  Guardian  and  Ward;  Hus- 
band   and   Wife;    Indictment   and 


PARTIES,   conid. 

Information;  Infants;  Insane  Per- 
sons;    Interpleader;     Intervention; 
Joint  Tenants;  Judgments  and  De- 
crees,  Enforcement  of;    Judgments 
and  Decrees,  Revival  of;  Motions; 
Officers;  Orders;  Partnership;  Pro- 
ceedings  in    Rem;    Receivers;    Re- 
moval   of    Causes;    Revivor;    Scire 
Facias;     Service    of    Process    and 
Papers;  Tenants  in  Common. 
Abatement,    by    one    defendant,    1-34 
Plea  of,  must  give  better  writ,  1-52 
Prayer  in  plea  on  death,  1-44 
Absence  of  party,  preventing  defense, 

equitable    relief,    15-315. 
Accounts,   1-216,   282 
In  action  of  book,  1-236 
In   stated,   1-240,   242 
Stated,  in  impeachment,  death  con- 
sidered, 1-255 
Action  to  review,  to,  15-363 
Adding,    by    amendment,    see    infra, 

Amendments. 
Administrator,   party    to    foreclosure, 

11-379 
Admiralty,  1-426 

Amendments,   1-436,   437,   473 
Bailee  or  master,  1-428 
Costs  on  bringing  in,  1-577 
Cross  suits   against   United   States, 

1-432 
Joinder,   1-433 
Suits    for   penalties,   1-432 
Suits    in    name    of    another,    1-432, 

437 
To  appeal,  1-566 
To  claims,  1-503 
Adversary  parties  within  res  judicata 

rule,  23-60 
Adverse  claimants,  parties  to  specific 

performance,   23-1040 
Affidavit  by,  1-893 
Misnomer,  1-907 
Striking  out,  1-910 
Substitution,   1-907,   910 
Admiralty,    in,    1-437 
Affidavits  of  merits  and  defense,  re- 
quired of  what,  1-668,  669 
By  whom  made,  1-670,  673,  685,  715 
Affray,  one  party  not  convicted,  1-730 
Agent,    infringement    of    patent,    21- 

189 
Aggrieved    or    interested,    highways, 
11-130,    262,    962;    13-14 
Guardianship   proceedings,    13-514 
Judge,   where   interested,   16-650 
Mandamus,  19-246,  261 
Patents,    review    of    decisions,    21- 
178 
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PARTIES,  coil  id. 

Aggrieved   oi-  interested,   contd. 

Penalties    against    carriers,    21-168 
Quieting  title,  21-1001 
Eecord  not   conclusive  as  to,  13-21 
Who  are,  21-1001 
Agreed  case,  1-743 
Alienating  affections,  joinder,  1-7S1 
Alignment  to   determine   iurisdiction, 
•       25-319 

Allotments  to  Indians,  in  actions  con- 
cerning, 12-48 
Amendments,     changing,     1-882;     15- 
123;   21-106 
Adding,  1-909,  11-18 

Attorney  general,  13-21 
Boundary    commissioners,    appli- 
cation for,  18-668 
Dedication,  bill  to  enforce,  18-690 
Homestead   claim,   11-429 
Injunction,  in,   13-41,  245 
Insolvency,  13-649 
Insurance,  14-105 
Jurisdiction,    not    to    oust,    13-41 
New  bond  on,  13-172 
Rent,   action   for,    18-491 
Admiralty,  in,  1-436,  437,  473 
After  remand,  19-331 
As  new  cause  of  action,  20-365 
As  to  as  commencement  of  action 

24-363 
Execution,  in  writ  of,  15-824 
Infants,  on  attaining  majority,  12- 

803 
Judgment,  in,  15-123 
Of  process,  21-721 
Partnership,      in      suits      by      and 

against,  21-65 
Principal  and  agent,  21-554 
Sheriffs   and  constables,  in   actions 
on  official  bonds,  23-914 

Amercement,    recovery    against    offi- 
cers, 23-848 
Amicable   actions,  1-933 
Animals,  one  who   harbors,  1-948 
Action  for  injuries  by,  1-954 

By  agistor,   1-978 
Action  for  injuries  from  diseased, 

1-959 
Liens,  for  agistment,  1-977 
Annuities,  action  for,  1-990 
Another  action   pending,   1-1013 
Answer,  to,  injunction,  13-231 
Anti-trust  laws,  restraining  violation 

of,   13-19 
Appeal  bonds,  to,   18-241 

To    action    on,    2-94 
Appeals,   2-194;    18-271 
Amicus  curiae,  11-64 


PARTIES,  conid. 
Appeals,    contd. 

Appealable  interest,  2-198 
Averment,    in    petition,   2-296 
In  highway  proceedings,   11-64 
Presumption   of,  2-418 
Contempt,  13-512 
Criminal    appeals,    23-119 
Death,  before   appeal,   2-229 

Pending  appeal,  2-475 
Designation,   2-215 
Dismissal  for  want   of,   11-78 
Guardian    and    ward,    appointment 
of  guardian,  13-514 
Removal   of   guardian,   13-527 
Highways,    alteration    of,    11-130 

Discontinuance  of,  11-262 
Improvement  of,  11-114 
Indictment,    from    order    quashing, 
2-649 
Demurrer    to,    order    sustaining, 
12-659 
Infants,  in  actions  concerning,  12- 

994 
In  rehearing,  2-406 
In  mandamus,  19-295 
Insanity,    from    inquisition    of,    13- 

487 
Insolvency,  13-689 
Intervention,    14-339 
Joinder  in,  2-217;  11-66 
Judicial   sales,   appeal   from    orders 
confirming,  16-798 
Order   vacating   sale,   16-822 
Justice's    judgment,    appeal    from, 

18-189,  190 
Liquor,  forfeiture  of,  14-511 
New  parties  in,  2-226;  18-328 
Nonjoinder  and  misjoinder,  2-234 
Objections  below  to  defects,  2-252 
Penalties,  in  actions  for,  11-170 
Proper  and  necessary  in,  2-215,  222 
Record   must   show   jurisdiction,   2- 

346 
Reversal   as   to   some,   2-481 
Substitution  on,  2-228 
Appearance,  in  person,  2-516 
As   amicus  curiae,  2-566 
Of   necessary  parties   cures   defect 
in,  2-545 
Apprentices,  master  on  review,  2-577 
Actions  to   release,  2-579 
To   action   against  master,  2-580 
Arbitration,  death,  2-636 

To  bill  for  relief  from,  2-631 
Arguments,  on  conduct  of,  2-755 
Appeals  to  prejudice  against,  2-796 
Failure  to  testify,  2-773 

Of  accused,  2-776,  783,  785 
Reference  to  condition,  2-793 
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PARTIES,  contd. 

Arraignment  and  plea,  identity  fixed, 

2-864 
Arrest  of  judgment,   misjoinder  and 
nonjoinder,    2-1021 
Not  for  misnomer,  2-1022 
Not  proper  on  death  of,  2-1022 
Assignee,  of  lien,  19-4 

In   bankruptcy,   of   partner,   21-65, 

67 
Partnership  accounting,  21-25 
To   partnership   accounting,    21-29, 
30 
Assignment  for  creditors,   in   action 
to  set  aside,  3-58 
Actions  by  and  against  assignee,  3- 

75,  79 
Actions  to   enforce  trust,  3-65 
Assignments,  see  Assignments. 
Assistance,  writs  of,  who  may  have, 
3-143 
Only   against   parties  and   privies, 
3-145 
Associations,  3-160 

Injunction,  as  parties  to,  13-37 
Assumpsit  joinder  in,  3-180,  207 
Nonjoinder,  of  defendant,  specially- 
pleaded,  3-190 
Under  general  issue,  3-212 
Attachment,   to,   to    enforce   agricul- 
tural lien,  18-645 
Amendment  as  to,  of  affidavit,  3- 
438 
Of  writ,  3-487 
Description,  in  bond,  3-449 

In  writ,  3-475 
Intervention,    substitution    of    par- 
ties, 3-664 
Juror,  attachment  of,  16-1005 
Landlord's   attachment,   18-519 
Names  in  publication,  3-691 
Of  homestead,   11-342 
To    claim    by   third   persons,   3-664 
Variance  in  affidavit,  3-440 

In    declaration    or   complaint,    3- 
701 
,Wife  as  party,  11-342 
Attorney  general,   to   injunction,   13- 
33,  38 
Patents,  cancellation  of,  21-223 
Attorneys,    effect    of   contingent   fee, 
16-662 
Client's  actions  against,  in,  18-856 
Injunction,  to,  13-31,  33 
Lien,  in  proceedings  to  enforce,  18- 
842 
Auctioneer,  actions  for  price  of  goods 

sold,   23-245 
Audita  querela,  to  writ,  3-878 


PABTIES,  contd. 

Bail,   in  proceedings   to   enforce,   22- 

475 
Bankruptcy  proceedings,  3-898 

Against     limited     partnership,     21- 

106 
Assignee  in,  21-65 
Bringing  in  and  substituting,  3-911 
In  appeals,  3-1012 
Joinder  of  bankrupt,  as  defendant, 

11-979 
Eeeeivers,  3-9,10 

To   revocation    of   discharge,   3-930 
To  set  aside  composition,  3-917 
Banks  and  banking,  in  actions  on  col- 
lections, 4-10 
In  actions  for  deposits,  4-10 
In   actions    on    liability    over  sub- 
scriptions,   4-26 
To  collect  subscriptions,  4-17 
Bastardy  proceedings,  4-60 
Appeals,  4-80 

Beneficial  associations,  4-85 
Beneficiary  as,  see  infra.  Insurance. 
Bills  and  answerr    in  bills,  4-110 
Amendments  of  defects,  4-189 
Confederacy      clause      unnecessary 

for  new,  4-131 
Joint    and    separate    answer,   4-175 
Bills   and  notes,  4-229;   21-544 
Bills  of    exceptions,   must   be  joined 
in,  4-324 
Settlement   after   death,   4-338 
To  motion  to  amend,  4-367 
Bills  of  review,  4-229 
Supplemental  bill  to  add  new  par- 
ties, 4-456 
Bills  to  enforce  decrees,  4-464 
Bills  to  impeach  judgments  and  de- 
crees, 4-482 
Board  of  health,  to  injunction,  13-36 
Bondholders,    of    corporation,    injunc- 
tion by,  13-17 
Bonds,   in    action    on,   4-497;    21-577; 
25-168 
Appeal  bonds,  2-94 
Claim  bonds,  16-137 
Injunction   bonds,    13-323,   334,   336 
Officers',   action   on,  20-750 

Of  tax  collector,  on,  24-669 
To  summary  proceedings  on  sheriffs 
•or  constable's  bond,  23-84G 
Boundaries,  proceedings  to  establish, 
18-656 
Proceedings   before    commissioners, 
18-668 
Breach  of  promise,  4-548 
Bridges,  injuries  from,  11-275 
Injury  to,  11-273 
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PARTIES,  coiitd. 

Case  or  question  certified,  new  in  su- 
preme  court,   R.  i.,   4-749 
Case,  the  action  on  tbe,  4-640 
Certiorari,   interest,  4-003,  907 
Application  for,  18-373 
Bringing  in   omitted    parties,   4-925 
Highway   proceedings,    11-94,   267 
Homestead     allotment,    to     review, 

11-405 
Joinder  in,  11-94 
Chattel  mortgages,  senior  and  junior 
mortgagees,  conversion,  5-65 
Foreclosure,  5-67 
Children  as  parties,   enjoining  home- 
stead sale,  11-418 
Choice  and  election  of  remedy,  with 

(reference  to,  5-122 
Civil  damage  acts,  to  suits  under,  14- 
475 
Change    in,    as    divesting   jurisdic- 
tion, 17-706 
Collateral    attack,    to    what    persons 
rule  applicable,  15-411 
For  errors  as  to  parties,  15-572 
Collision,  5-133 
Commerce   courts,  5-166 

How  designated,  5-171 
Commissioner      of      customs,      patent 

cases,  21-179 
Common  carrier,  actions  against,   21- 
126.     See  Freight  Carriers. 
Actions  for  ejection  of  passenger, 

21-154 
By  passenger,  21-122 
Loss  or  injury  to  baggage,  21-164 
To  actions  for  injury  to  passenger, 
21-131 
Commons,    actions   respecting,    18-638 
Community    property,   to    actions   re- 
specting, 11-834 
Conclusions   of  law,  in  pleadings,  5- 

209 
Condition    subsequent,    as    affecting, 
18-702 
By  and  against  whom  enforceable, 
18-709 
Consolidation     of     actions,     between 
eame,  5-257 
Effect    of    on    consolidation,    5-260 
Conspiracy,    civil,    defendants,    5-332 
Criminal  joinder  of  defendants,  5- 
332 
Contempt,  5-279 

To  appeal,  5-247 
Continuance    to   bring   in,   in    equity, 

11-18 
Continuances,   absence   or   illness    of, 
5-449 


PARTIES,  conid. 

Contracts,   on,   11-957 

Enjoining  breach  of,  13-30 
Person  for  whose  benefit  made,  ab- 
stract   of    title,    24-836 
Contribution,  5-501;   21-15 
Convict,  suits  by  and  against,  21-600 
Copyholders,     to     bill     to     establish 

rights   of   common,   18-638 
Copyright  proceedings,  5-511 
Corporations,    actions    against,    5-603 
Actions  by,  5-598 
Actions  for  dividends,  by,  5-694 
Actions   for  mismanagement,  5-605 
Actions     for     subscriptions,     5-686- 

687;   24-160 
Actions    on    statutory    liability,    5- 

689;    24-226 
Injunction,  as  parties  to,  13-16,  33 
Joinder  of,  in  indictment,  12-497 
Party    to    partnership    accounting, 

21-28 
Stockholders'    suits,    1-284;    5-697, 
708,  711.    See  Stock  and  Stock- 
holders. 
Suits  against,  21-549 
Costs,    offer   of   judgment,   joint   and 
several,  5-858 
To  motion  to  retax,  5-960 
Witness  fees  of  parties,  5-950 
Counterfeiting,  joinder  of  defendants, 

6-17 
Counties,  in  actions  by  and  against, 

20-117 
Court  of  claims,  in,  25-240 
Covenant,  action  of,  6-136 

Joinder,   6-143 
Creditors,    as   parties    to    injunction, 
13-12 
As  parties  to  specific  performance, 

23-1042 
Insolvency,   parties   to   petition   in, 

13-649 
Quieting  title,  by  judgment   credi- 
tors, 21-1007 
To    partnership    accounting,    21-29 
Creditors'  suits,  6-187 

Joinder   of    creditors,   6-193 
Joinder  of  defendants,  6-201 
Crops,    actions    for   injury   to,   18-460 
Cross-bill,  6-271 

Bringing   in,   where,  6-276 
No  dismissal  for  defect,  6-292 
Only  against  parties  before  court, 
6-270 
Cross-complaints,  6-302 
Cross-demands,      mutuality      of      de- 
mands, 23-727 
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PARTIES,  contd. 

Customs  duties,  appeal,  6-348 

Offenses,  joinder  of  defendants,  6- 
358 
Death  by  wrongful  act,  6-385 
Amendments,   6-435 
Joinder  of  defendants,  6-402 
Death    of    party,    see   Revivor;    Sur- 
vival. 

Execution,  where,  15-767 
Alias  execution,  18-142 
Effect  on  execution,   18-137 
Indorsement  on  execution,  15-817 
Levy  of  execution  after,   15-920 
Sale   on   execution,   after,   16-180 
Venditioni  exponas  issued  after, 
16-163 
Judgment  after,  14-782 

Joint  defendant,  after  death  of, 

15-85 
Of  judgmant   plaintiff,    15-283 
Jurisdiction,  as  divesting,  17-706 
Mandamus,   19-256 
Mandate   after,   19-312 
New  summons  on,  21-712 
Of  one  party,  effect,  24-597 
Pending     partnership     accounting, 

21-30 
Restitution  after,  19-358 
Revivor,   general  .treatment,   23-149 

Of  judgment   after,   15-764 
Third  party  claim,   16-147 
To   proceeding   to   annul   marriage, 

19-371 
Writ    of    error    coram     nobis,    as 
ground  for,  15-373 
Debt,  6-491 

Decedents'    estates,    accounting,    for 
assets,  6-591 

In  equity,  1-284;   6-596 
Objections   to   accounts,  6-601 
Setting  aside  accounts,  in  equity, 
6-615 
In  probate,  6-620 
Appeal  on   claims,  6-536 
Application  for  distribution,  6-627, 

628 
Discovery  of  assets,  6-520 
Sales,   application   for  order,   6-546 
Objections,  6-557 
Declaration     and     complaint,     named 
and   described,   6-648 
In   names   of   individuals,   6-653 
Representative    capacity,    title,    6- 

651 
Signature,  6-719 
Decrees,  6-745 

Default  .by  one,  6-772 
Designated   by    name,   6-776 
Injunction  decree,  13-179 


PARTIES,  contd. 
Decrees,  contd. 

Relief  among,  6-758 
Setting  aside,  who  may,   7-799 
To    applications   to    amend    or    va- 
cate, 6-791 
Dedication,  18-687 

Who  may  restrain  diversion  of  use, 
18-688 
Deed,  enforcement  of  restrictions  in, 
18-712 
Execution    purchaser,     proceedings 
to  obtain  deed  to,  16-199 
Definition  of  parties,  16-658 

Within  'res  judicata  rule,  23-63 
Demurrer  to  evidence,  who  may  in- 
terpose, 7-11 
Demurrer,  who  may  demur,  6-855 
Answer  by  part,  6-865 
By  one,  6-939 

For  defect,  of,  6-886,  897,  936;  7-72 
Actions  to  review,  in,   15-369 
Going  to  whole  bill,  6-969 
Injunction,  in,  13-110 
For  misjoinder,  6-897,  936;  7-72 
Joint,  8-975 

Nonjoinder  of  parties,  for,  21-59 
Departure,  changing  allegations  as  to, 
7-134 
Changing    from    representative    to 
individual    capacity    and    vice 
versa,  6-435 
Dismissal  .when,  7-143 
Depositions,  of,  7-205-208 
Detinue,  7-479 

Misjoinder.  7-480 
Discovery,  where  sought,  21-549.   Sea 

Discovery. 
Dismissal    and     nonsuit,    amendment 
omitting,  7-654 
Dismissal  for  defect  of  parties,  7- 
670 
Highway  proceedings,    11-18 
Injunction,  in,  13-271 
Nonsuit  as  to  part,  7-668 
Distress,  to,  for  rent,  18-524,  527 
To  actions  for  wrongful,  18-533 
Divorce,  7-749 
Appeals,   7-811 

Proceedings  to  divide  property,   7- 
850 
Dower,  7-868' 
Due  process   of  law,  who  may,  raise 

question,  7-899 
Duress,  who   may  plead,   7-949 
Easements,    action    for    enforcement, 
7-956 
Actions    for    obstruction    or    inva- 
sion, 7-963 
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PARTIES,  contd. 
Ejeotmont,   7-lOOS 
'For  mining  claim,  19-788,  797 
New   by   amendments,    7-1043 
Elections,   contests,   8-53 
Defect  of  in  contests,  8-91 
Joinder  of  officials  in  indictments, 
distinct  duties,  8-159 
Electricity,      concurrent     negligence, 

joinder,  8-170 
Emancipation  proceedings,  12-805 
Eminent  domain,   8-265 

Actions   for   compensation,    8-349 
,   In  injunction  suit,  8-361 
On  appeal,  8-333 
To  certiorari,  8-342 
Equity,  in,  8-451.;   11-962 
Accounting,  21-36 
Continuance   to   bring   in,   11-18 
Discretion  of  court,  as  to,  21-29 
Formal,  8-455 
Hearing,    objections   to   parties   at, 

11-23 
Informations   in    chancery,   to,    12- 

713 
Necessary,     and    indispensable,    8- 

456,  457 
Partnership  accounting,  21-27 

Special  partner  as  party,  21-107 
Patent  infringement  suits,  21-191 
Patents,  cancellation  of,  21-223 

Eeview  of  decisions,  21-178 
Proceedings  on   surety's  bond,  21- 

679 
Quieting    title,    21-1001 
Sheriffs    and    constables,    suits    on 

official   bond,   23-903 
"Where  numerous,  21-29 
.    "Wife's   separate  estate,   suits   con- 
cerning, 11-724 

Error,  assignment  of,  absence  of  nec- 
essary parties,  8-530 
By  one  of  several,  8-633 
Cross-errors,   8-642-64* 
Jointly  or  severally,  8-633 
To  assignment,  8-535 
Waiving,  8-532 
Escheat,  8-668 

Escrow,  to  actions  respecting,  18-718 
Estrays,  in  civil  actions,  8-720 
Examination  before  trial,  7-547 
Exception     to     homestead     appraise- 
ment,  to,   11-368 
Exchange    of    realty,    to    actions    to 

rescind,   18-697 
Execution,  to,  15-747,  788 
Designating  in,  15-795 
Sale   on  execution,  parties  as  pur- 
chaeere,  at,  16-196 


PARTIES,  contd. 
Execution,  contd. 

Sole  on   execution,  contd. 

Confirmation   proceedings,  to,  16- 

200 
Possession,  to  proceedings  to  ob- 
tain,  16-221 
Purchaser,         t  o         proceedings 

against,  16-198 
Redemption   proceedings,    to,    16- 

225,  232 
Setting  aside,  to  proceedings,  16- 
206,   210 
Executors  and  administrators,  actions 
by    and   against,   8-733,    754,   778 
Amending  as  to,  18-324 
Foreign,  actions  by  and  against,  8- 
748,  777 
■   Partnership,    accounting,    to,    21-25 
To  suits  by  and  against  limited, 
21-106 
Party  walls,  actions  respecting,  21- 

112 
Patent    infringement    suits,    21-188 
Quieting  title,   21-1008 
Revivor   of   action,   23-156 
To   actions   on   bonds,   8-786-788 
To  partnership  accounting,  21-29 
Exemption  claim,  to  assert,  11-478 
Exoneration,  by  surety,  21-594 
Extortion,  civil   action,   8-825 

Joinder  in  indictment,  8-833 
Factors  and  brokers,  actions  against 
factors,  8-872,  876,  879 
Actions  for  commissions,  8-885 
Factor  against  third  persons,  8-878 
False    imprisonment,    defendants,    8- 

945 
Federal    courts,    conformity    to    state 
law,  25-479 
Objections,   25-480 
Fences,  prosecutions  for  removing  or 
destroying,   18-675 
To    statutory    proceedings    respect- 
ing, 18-673 
Forcible   entry   and  detainer,  8-1098 

Allegations    concerning,    8-1113 
Foreclosure,    see    Mortgages. 

Upon  homestead,  11-377,  379 
Forgery,   joinder,   8-1177 
Fornication,  describing  parties  in  in- 
dictment,  18-881 
Joinder  of  parties,  18-882 
Forthcoming  bonds,   action   on,   10-28 
Fraud  and  deceit,   10-46 
Fraudulent    conveyances,    actions    to 
set  aside,  10-140 

Conveyance    to    -defeat    alimony, 
7-841 
To  appeal,  10-216 
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PAETIES,  contd. 

Freight  carriers,  10-227 

Connecting  carriers,  10-239 
Game    and    fish,    actions    concerning, 

10-309-311 
Gaming,  action  to  recover  loss,  10-322 
Action  to  recover  from  stakeholder, 

10-326 
Eecoverv  lay  state  for  defendants, 
10-328 
Garnishment,  to  whom  available,  10- 
381 
Garnishee,  not  a  party,  16-659 
Non-joinder    of   persons   jointly   li- 
able,  10-597 
Plaintiff  as  garnishee,  10-403 
Governor,     enjoining    publication    of 
amendments,  13-16 
Party    to    mandamus    in    election 
cases,  19-223 
Ground  rents,  to  proceedings-  for^  18- 

691 
Guaranty,  to  action,  10-673 

Action   by  guarantor  againsf  prin- 
cipal-, 10-701 
Actions    on    contracts    of,    21-544 
Guardian    ad    litem,    application    for 
appointment,    10-734 
Amending  as  to,  18-324 
Guardian   and   ward,   accounting",   10- 
835 

Appeal  from,   10-849 
Bill  to   review  account,  10-847 
Actions  by  and  against,  10-858,  863, 
864-,   13-584 
Appeals,   10-876 
Foreign  guardian,   10-901 
Appointment;    in    petition    for,    10- 
786;   13-500 
On  appeal  from,  10-805 
Bond,  action  on,  10-883 
Claim  against   estate,  10-854 
Purchase    of    property    for    ward, 

guardian    as    party,    16-660 
Eemoval,   proceedings   for,    10-811; 
13-526,  529 
Appeal,  10-815 
Representative     capacity,     descrip- 
tion, 4-810;   6-651;   8-740 
Substitution      on      termination      of 
guardianship,  10-906 
Habeas   corpus,  who   may  apply,  10- 
919;   13-560 
"Who  may  appeal,   10-957;   13-562 
Hawkers  and  peddlers,  in  action  for 

penalties,  10-975 
Health,  in  action  for  penalty,  10-984, 
993 
In    equity  proceedings   under   stat- 
ute, 10-986 


PARTIES,  contd. 
Health,  contd- 

In    summary    proceeding    for    pen- 
alty,  10-985 
Hearing,  objections  to  parties  at,  11- 

23 
Heirs,  21-191.     See  Inheritance, 
Patent    infringement    suits,    21-191 
Proceedings  to   determine,  12-918 
Revivor  in  name  of  heirs,  2.3-157 
To  partnership  accounting,  21-28 
Highwavs,    appeal    in    highway    pro- 
ceedings, 11-64,  66,  114,  130,  170 
262 
Collecting    for     improvements     to, 

11-125 
Encroaching    on    highways,    11-170 
Failure  to  do  road  work,  11-143 
Injuries  from,  11-207 
Obstructions,    abating    11-172 
Enjoining,   13-14 
Homesteads,  contesting  claim  of,  11- 
395 
Ejectment  to   recover,  11-340 
Foreclosure   on,  11-377,   379 
Petition   for,  widow   as   party,   11- 

394 
Proceedings  to  protect,  11-416 
Waiver  of,  11-434 
"Writ  of  assistance,  11-342 
Husband    and    wife,    homestead    pro- 
ceedings, 11-381 
Joinder    of,   see    infra.    Joinder    of 

parties. 
Partners,   21-59 
Separate    estate    of    wife,    action! 

concerning,    11-724;    14-741 
To  bill  of  revivor,  23-165 
Wife  as  party,  11-340,  342,  417,  434, 
817 
Illness   of  party,  vacating   judgment 

for,  15-181 
Improvements,  to  proceedings  for,  18- 

684 
Incest,   joinder  of   parties   in   indict- 
ment, 12-2 
Incompetent,  as  party  defendant,  12- 
18 
fn    proceedings    to    appoint    guard- 
ian for,  12-15 
Indebitatus    assumpsit,    to,    11-957 
Indemnitv,   in    action    on,    12-29;    21- 

544; '23-858 
Indictment,     joinder     in,     see     infra. 

Joinder   of   parties. 
Indorsee,  actions  by,  21-57 
Infants,  actions  by  and  against,  gen- 
erally, 12-735 
Homestead,    foreclosure    on,    11-378 
Joinder    of,    as   defendants,    11-979 
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PARTIES,  conid. 
Infants,  contd- 

Naming  in  process,  21-714 
Partner,   as   party,   21-59 
Partnership    contracts,    actions    on, 
21-56 
Information,    in   civil   suits,   12-713 
Joinder   in   information,    see   infra, 
Joinder  of  parties. 
Inhabitants  as,  where  town  a  party, 

17-523 
Injunction,    parties    to,    11-9;    19-146 
Against    foreclosure    of    mortgage, 

19-918 
Bond,   actions   on,    13-323,   334,   336 
Bringing   in   parties,    13-10 
Clerk  of  court,  to  injunction,  13-32 
Co-conspirator,    as   party,    13-31 
Corporations,   as   parties,   13-16,   33 
Creditors,   as  parties,   13-12 
Criminal    law,    enjoining     enforce- 
ment of,  13-33 
Damages,  to  recover  in,   13-322 
Decree,  to,  13-179 
Demurrer,  for  defect  of  parties,  13- 

110 
Dismissal,  for  defect  of  parties,  13- 

271 
Dispensing  with  parties,   13-28 
Dissolving,   for   defects   as   to   par- 
ties,   13-211 
Highways,   proceedings,   in,   11-109, 

124,  269;  13-14 
Homesteads,    enjoining    foreclosure 

on,  11-383 
Joinder  of  parties,  see  infra.  Join- 
der of  parties. 
Judgment,  against  enforcement,  18- 

119 
Legal  proceedings,  enjoining,  13-17 
Monopolies,  against,   19-846 
Motion  to  dissolve,  to,  13-248 
Municipal    contract,   enjoining,    13- 

34 
Eeal    property,     injunctions    relat- 
ing to,  13-11 
Servant,  as  party  to,  13-33 
To     protect     mining     claims     and 

property,    19-804  "5 

Violation    of    injunction,    proceed- 
ings  for,   13-290 
Innkeepers,  to  actions  against,  13-415 
Insane      persons,      actions      by      and 
against,  13-582,  619 
Commitment    proceedings,    13-536 
Eeview  of  commitment,   13-544 
Committee    of    insane    persons,  as, 

13-584 
Insanity  proceedings,  to,  13-449 
Who  may  traverse,  13-477 


PARTIES,  contd. 

Insane  persons,  contd- 

Sale   of   property,   to   petition   for, 
13-574 
Insolvency,  to   petition,  13-649 
Actions    by    insolvent,    13-685 
Discharge  "in,  13-677 
Opposition    to    application,    13-653 
Inspection    of    corporate    records,    in 

action  for,  24-189 
Instruction,   confused  in,   13-814 
Insurance    company,    to    partnership 

accounting,  21-27 
Insurance,   suits   on  policy,   14-18,   55 
Beneficiary  as  party,  14-17,  18 
Premiums,  recovery  of,  14-17 
Interested    parties,    see    supra.    Ag- 
grieved or   interested. 
Internal  revenue,  recovery  of,  14-131, 

143 
Interpleader,  to,  14-196 
To  appeal,   14-219 
To  bill  in  nature  of,  14-237 
Interstate    commerce    commission,    to 
proceedings  before,  14-252 
Orders  of,  enforcement,  14-272 
Intervention,    14-285,    292,    321,    324, 
328 
As  affecting,  14-312 
Intoxicating     liquors,     abatement     of 
liquor  nuisance,  14-459 
Forfeiture    proceedings,    14-509 
Penalities,    for    violation    of    liquor 

laws,  14-468 
Search  and  seizure,  14-489 
Jactitation    suits,    to,    18-962 
Joinder  of,  20-931 

Actions    against    sheriffs    and    con- 
stables,   23-871 
Actions    by    vessel    owners    to    re- 
cover  freight,   23-933 
Actions  for  injuries  to  servant,  19- 

468 
Appeal,  in,  2-217;   11-66 
Bridges,  actions  for  injuries  from, 

11-276 
Common    carriers,     in    actions    by 

passenger  for  injury,  21-131 
Contract,   actions  on,   11-972 

Indebitatus     assumpsit,      11-958, 

963 
Joint  contracts,  11-965 
Wife's  contracts,  see  infra.  Hus- 
band and  wife. 
Corporation   and  otficers,  21-191 
Dedication,  proceedings  to  enforce, 

18-690 
Defendant,     as     affecting    process, 
21-701 
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PARTIES,  confd. 
Joinder  of,   contd. 

Ground    rents,    proceedings    to    re- 
cover, 18-692 
Highways,      actions     for      injuries 

from,  11-210 
Husband   and   wife,    21-164 

Actions  for  injuries  to  wife,  11- 
717 
Wife's   earnings,    11-716 
After  divorce,  11-715 
Indictment,    in,    12-497 
Injuries,   to   husband,   11-723 
To  wife's  property,  11-726 
Petition    to    become    sole    trader, 

11-817 
Proceedings     to     protect     home- 
stead, 11-417 
Suits    on    Vife's    contracts,    11- 
714 
Antenuptial    contracts,    11-714 
Waiver  of  homestead,  11-434 
Indemnity,  in  action  on,  12-30 
Indictment    and    information,   join- 
der in,  10-992;  12-495 
Corporations,    joinder    of,    12-497 
Fornication,  for,  18-882 
Highwavs,    failure    to    do    road 
work.  11-142 
Violation   of  road  laws,   11-258 
Husband  and  wife,  of,  12-497 
Incest,  12-2 
Lewdness,   for,  18-879 
Libel,  for,  18-963  _ 
Misjoinder,  remedies  for,   12-498, 
630,  656 
Injunction,   in,    13-24,   38 

Against,  on  common  carrier,  21- 

169 
Bond,  in  action  on,  13-337 
Jurisdiction,    not    to    oust,    13-10 
Preliminarv  injunction,  as  affect- 
ing,  13-11 
To    protect    mining    claims    and 
property,  19-804 
Insolvency,    joinder     of     creditors. 
13-649 
Debtors  of  insolvent,  13-662 

Insurance  policy,  actions  on,  14-24 

Interstate  commerce  commission, 
in  proceedings  before,  14-254 
Enforcing  orders  of,  14-273 

Intervenors,  14-321 

Intoxicating  liquors,  recovering 
penalty  for  sale  of,  14-469 

Joint  adventures,  joinder  of  par- 
ties to,  21-110  ' 

Joint  tenants,  joinder  of,  11-969; 
17-741 


PARTIES,  contd. 
Joinder  of,  contd. 
Judgment    where,   15-81 

Vacating  judgment,   15-208 
Jury,  peremptory  challenges  where 
parties  joined,  17-236,  255,  263 
Landlord   and    tenant,    proceedings 
to  enforce  lien  of  landlord,  18- 
653 
Cropper   and   owner,    18-460 
Rent,  actions  for,  18-483,  485 
Lessor   and   lessee,  21-192 
Libel  and  slander,  18-894 

Misjoinder  of   parties,   18-825 
Slander  of  title,  18-959 
Liens,   enforcement   of,   19-4 
Life    estates,    in    actions    concern- 
ing,  18-625 
Lotteries,   19-61 
Mandamus,  19-246,  250,  253,  255 

In    election    cases,    19-223 
Master  and  servant,  joinder  of,  19- 

558;   21-131 
Mesne    profits,    actions    for,    19-777 
Miner's   lien  proceedings,   19-811 
Mining    claims,    in    proceedings    to 

recover,  19-798 
Misjoinder,  in  equity,  11-23 

Indictment,  in,  see  supra,  Indict- 
ment and  information. 
Libel  and  slander,  18-925 
Objections   to,   18-193 

Plea   in    abatement    for,    18-40 
Mortgagor  and  mortgagee,  14-22,  25 
Multifariousness,   20-63 
Non-joinder,    in    actions    for    rent, 
i8-493 
Actions    against    partners,    21-59 
In   cross-demands,   23-793 
Partners,  21-164 
And  assignee  of  partner,  21-65* 

164 
And  representatives  of   deceased 

partner,  21-101 
In  actions  between,  21-15 
Partnership,       actions      by      a  n'd 

against,  21-55,  59,  61 
Patents,     bill     to     review    *patent 
office   decision,   21-179 
Actions    by    or    against    limited 
partnerships,    21-106 
Patent    infringement   suits,   21-189, 

191 
Plaintiffs,  persons  injured  by  some 

misrepresentations,    24-183 
Principal    and    agent,    21-192,    548, 

553 
Principal    and   surety,   21-578 
Eeplevin,  in,  22-895' 
Restitution,   in   action   for,   19-359 
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PARTIES,  coutd. 
Joinder  of,  contd. 

Severance  of  actions,  23-823 
Sheriffs    and     constables,    proceed- 
ings  on   official  bond,   23-904 
Specific  performance,  23-1040,  1044 
Statute  of  limitations,  as  affecting 

joinder,    11-979 
Telegram,  parties  injured  by  errors 

in,  mental  suffering,  24-723 
Tenants  in  common,  18-482,  483 
Ticket    brokers,    of,    in    injunction, 

21-117 
Trespass,  24-941 

Trespassing     animals,     owners     of, 
24-988 
Joining  a9  multifariousness,  20-55 
Joint  adventure,  21-109,  110 
Joint  contracts,  actions  on,  11-965 
Joint  owners,  of  patent,  21-191 
Joint    stock    companies,    actions    by 

and  against,  14-731 
Joint  tenants  as,  14-741 

Joinder   of,   see    supra.   Joinder    of 
parties. 
Joint  tort-feasors,  20-303 
Judge,  disqualification  of,  16-646,  649, 
681 
Injunction    against    proceedings   at 

law,    13-31 
Eelated  to  party,  effect,  16-658 
Judgment,   amendment   of,   15-136 
Confession,  to  judgment  by,  14-829 
Construction   .as    to,    reference  to 

record,   15-95 
Designating  parties  in,  15-60 
Infants,  against,  attacking,  12-779, 

789 
Injunction  against  enforcement,  13- 

18 
Necessity  of  parties,   14-782^ 
Prevailing    parties    shown    in, 

900 
Record    parties,    only    against, 

106 
Relief  from,  proceedings  to  obtain, 

15-355 
Satisfaction  of,  compelling,   16-587 

Vacating   satisfaction,   16-593 
Set-off,    as    affected    by   parties    to 

judgment,  16-563 
Vacating,  for  defects  as  to  parties, 
15-157 

Proceedings    to    vacate,     14-839; 
15-204,   208 
Variance  as  to  parties,  15-45 
Judicial    sale,   to,   16-721 

Conducting   sale,   parties  may  not, 
16-756 


14- 
18- 


PARTIES,  contd. 
Judicial  sale,  contd. 

Confirmation,    to    application    for, 
16-790 
Objections    to    confirmation,    16- 
791 
Infant 's  property,   to   petition   for, 

12-815,  816 
Purchase,  to  bill   for  leave   to,   16- 

774 
Vacate,  proceedings  to,  12-852;  16- 
817 
Jurisdiction  of,  see  Jurisdiction. 
How  acquired,  17-676 
When  essential,  17-648 
Jury,    exemption   of   parties,   17-32 
Demand  for  jury,  who  may  make, 

16-914 
Drawing  panel,  participation  by  In- 
terested parties,  16-973 
Intercourse    between    and    parties, 

17-491,  502 
Interested  persons  as  jurors,  17-94, 

333 
Relation  of  juror  to  parties,  17-367 
Justices  of  the  peace,  actions  against, 
18-390 
Actions   in   justice's   court,   in,   17- 

1007 
Bond  of,  action  on,  18-392 
Justice's  judgment,   action   on,   18- 

148 
Penalties,       action       for       penalty 
against,  18-393 
Labor  unions,   suits  by  and  against, 
18-413 
Injunction,    ofiicers    as    parties    to, 
13-37 
Landlord    and    tenant,    dispossessory 
proceedings,  18-560,  664,  571,  583 
Injunction,  lessee  and  lessor  as  par- 
ties to,  13-31 
Leased  premises,  actions  for  injury 

to,  18-450,  458 
Lien,    proceedings    to    enforce,    18- 

552 
Rent,   actions   for,  18-479,  480,  481 
Attachment   for,    18-508 
Non-joinder   of   parties,    18-493 

Law  of  forum  governs,  22-725 

Law   of   the   case,   concluded   by,   18- 

788,   796 
Legal    interest,    as    affecting    parties 

plaintiff,  11-958 
Lewdness,  joinder  in  indictment,  18- 

879 
Libel   and   slander,  in,   18-893 

Slander  of  title,  18-959 
Licensee,  of  patent,  21-189 
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PARTIES,  conid. 
Licensee,  contd- 

Patent   infringement   suits,   21-190, 
191 
Licenses   in    realty,   actions    respect- 
ing, 18-639 
Licensor,   patent  infringement    suits, 

21-19.1 
Liens,   enforcement  of,  18-996 
For  wages,  19-443 
Landlord's  lien,  18-5o2 
Upon  logs,  19-4 
Life   estate,  to  proceedings   concern- 
ing,  18-624 
Lis   pendens,   naming  parties   in    no- 
tice,  18-1092 
To   proceedings   to   cancel,   18-1093 
Loan  association,  to  actions  concern- 
ing, 18-1102,  1099 
Proceedings  to  wind  up,  18-1106 
Mandamus,   19-221,   246;   21-63 

Against  municipal  corporations  and 

officers,  20-127 
Bridges,    repairing,    11-272 
Highways,  laying  out,  11-106 
Eemoving    obstructions,    11-171 
Eepairing,  11-123,  124 
Interest  of  relator,  9-132 
License,  issuance  of,  18-977 

Collection   of   license   fee,   18-980 
To  compel  execution,  15-787 
To   review   rulings   as   to,   19-202 
Marriage  of,  effect,  24-638 

To   proceedings   to   annul,   19-376 
Marshaling    assets,    parties    to    pro- 
ceeding, 19-401 
Master   and   servant,  actions  for  in- 
jury by  servant,  19-558 
Actions  for  injuries  to  servant,  19- 

468 
Actions  for  wages,  19-446 
To  scire   facias  to   enforce,   19-617 
Mechanic's    lien,    enforcing    against 
homestead,  11-342 
To   attachment    to    enforce,    19-620 
Mesne  profits,  to  actions  for,  19-776 
Miner's  liens,  to   proceedings  to  en- 
force,  19-811 
Mining  claims,  to  proceedings  to  de- 
termine,  19-788 
To  "  proceedings    respecting,    19-797 
To  suits  to  quiet  title  to,  19-800 
Misconduct,   24-1090 

Excluding     jury     while     complaint 
made    to   court    for,    17-456 
Misjoinder,     see     supra.     Joinder    of 
parties. 
Motion   to   dismiss   for,   patent   in- 
fringement   suits,    21-202 


PARTIES,  contd. 
Misjoinder,  contd' 

Pleading   by   supplemental   answer, 
24-542 
Mistake,  to  suit  for  relief  from,  19- 

833 
Mortgagee,     partnership     accounting, 
21-25,  29 
In  actions   respecting  party  walls, 

21-112 
Infringement   of   patent,  21-188 
Proceedings     to     enforce     lien     on 

logs,  19-4 
Suits  to  quiet  title,  21-1008 
Mortgages,   foreclosure,   assignees   as 
parties,  14-741 
Actions  for  penalty  for  failure  to 

satisfy,  19-878 
Eemainders   or  reversions,   to  fore- 
closure on,  18-633 
To  action  on  mortgage  debt,  19-899 
To    foreclosure    proceedings,   19-927 
To    proceedings    to    recover    mort- 
gaged   property,    19-887 
To   writ   of   entry  to   forclose,   19- 
902 

Mortgagor,    suits   to   quiet    title,   21- 
1008 

Motions,  to,  20-13.    See  Motions. 

Motor    vehicles,    action    for    injuries 
from,   20-47 

Multiplicity  of  suits,  in   suit  to   en- 
join, 20-80 

Municipal   bonds,   actions    on,   20-123 

Municipal    corporations,    actions    by 
and  against,  20-98 
Parties  to  injunction,  13-34,  35 
Parties  to  mandamus,  19-254 

Names,  of  process  where  changed  by 
amendment,  21-692.     See  Names. 
Certainty  in  pleading,  4-839 
In  publication  of  process,  23-551 
Transcript,  shown  on,  18-125 

Navigable   waters,   to    suits   respect- 
ing, 20-278 

Necessary,  in  equity,  21-27 

Negligence,  to  actions  for,  20-303 

New  trial,   for   rulings,   as  to,   20-444 
To  application  for,  20-578 

Nominal   parties,  concluded  by  judg- 
ment, 23-64 

Non-joinder,    see    supra,    Joinder    of 
parties. 

Non-resident    obligors,    omitted,    11- 
979 

Novation,  where,  upon  dissolution  of 
firm,  21-64 

Nuisance,   action    on,   20-672,   684 

Objections    and    exceptions,    see    Or- 
jections  aad  Exceptions. 
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PARTIES,  coitd. 

On   roloase   of  joint  obligor,  11-979 
Ordinances,    actions    to    enforce,    20- 

21f> 
Partition,  to  suit  for,  20-1011 

Homestead,   wife    as    party,    11-341 
Of  remainder,  18-633 
Partners,   to    accounting,   21-24,   28 
Partnership,   actions  by   and  against, 
18-S42;  21-52 
Account  and  accounting,  to,  21-19, 

24 
Action^    after    death    of    partner, 

21-104 
Actions  between  partners,  21-15 
Dissolution    of,    where    homestead 

involved,  11-341 
Injunction,  13-28,  31 
Limited  partnership,  actions  by  and 
against,  21-106 
Actions   by   special   partner,    21- 
108 
Eent,  partners  as  parties  to  action 
for,  18-486 
Partv   walls,    actions   respecting,    21- 

112 
Patents,    actions   upon    contracts    re- 
specting, 21-181 
Cancellation  of,  21-223 
Infringement    cases,    21-187 
To  bills  to  review  decisions,  21-179 
Penalties,  to  actions  for,  18-393  j  19- 
53;  21-222 
Against     sheriffs     and     constables, 

23-848 
Failure  to  do  road  work,  11-143 
For    obstructing    highways,    11-162 
Recovery  against  common  carriers, 

21-168 
Under    contract    labor    law,    11-928 
Violation  of  liquor   laws,   14-468 
Phonographic    record,    enjoining    in- 
fringement   of,    13-30 
Postmaster  general,  as  party  to  in- 
junction,   13-31 
Presence  at   trial,  24-1052 
Principal  and  agent,  21-540 

Principal,  where  undisclosed,  21-58 
Principle  and  surety,  actions  against 
surety,    21-577 
Proceedings  by   surety,   21-594 
Prisoner,  to  actions  for  labor  of,  21- 

608 
Privilege,    from    arrest,    21-622,    623 
Process,   issuance   by   parties,   21-697 
Action  for  abuse  of,  21-794 
Amendment    to    change,    21-71 
Designating   in,    21-712 
Directed  to  parties,   21-711 
Endorsement   on,   21-751 


PARTIES,  contd. 
Process,    contd. 

Names  of  parties  in  published  no- 
tice,  23-551 
Privilege    from    service    of,    21-627 
Right   to    object   to,   21-772 
Service    by    parties,    23-511,    513 
Where  new  parties  brought  in,  21. 
692 
Prohibition,  against,  21-811 

WriL  of,  21-817 
Proprietors,     to     actions     respecting 

common    lands,    18-638 
Public   charities,   proceedings   involv- 
ing,  21-869 
Public   lands,   enjoining  lease   of,   13- 
35 
Cancellation  of  patent  to,  21-889 
Suits  to  compel  conveyance  of,  21- 

888 
Suits  to   vacate  patent   to,   21-880 
Quiet  title,  to  proceedings  to,  21-1001 
Quo  warranto  proceedings,  to,  19-851; 

22-52 
Railroad  commissioners,  enjoining  re- 
hearing before,   13-30 
Railroad   mortgage,    action    to    fore- 
close, 22-153 
Railroads,    in    actions   involving,    see 

Railroads. 
Real    party    in    interest,    20-897 

Assignee    as,    3-112;    20-901;    21-57 
Creditor   of   partnership    as ,   21-64 
Mandamus,   19-246,   252 
Patent    infringement    suits,    21-187 
Principal    and    agent,    21-542 
Receivers,    in     proceedings     against, 
22-416 
In  proceedings  by,  22-428,  431 
Infringement  of  patent,  21-188 
Of  insurance  company,  as  plaintiff, 

14-103 
Of   common   carrier,   21-131 
Specific    performance,    23-1040 
To      proceedings     to     enforce     me- 
chanic's   liens,    19-623 
Reference,  changes  in  by  referee,  22- 

560 
Reformation,   to   suit  for,   22-614 
Relators,    mandamus,   19-246 
Remaindermen,   as   18-633 

Doctrine  of  virtual  representation, 

23-66,   67 
Suits   to    quiet    title,    21-1007 
Replevin,  in,  22-892 

By  partners,  21-61 
Representation,  by,  as  bearing  on  res 
judicata,  23-65 
In    suit    to    enjoin    multiplicity    of. 
suits,  20-81 
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PARTIES,  contd. 
Representation,   contd' 

Joint  subscribers,  24-289 
Taxpayer's  suit;  24-695 
Rescission   and    cancellation,    in    suit 

for,  18-697;  22-985 
Res  judicata,  see  Res  Judicata. 
Judgments    as    concluding    parties 

and  privies,  23-7,  54 
Necessity    of     mutuality    of    par- 
ties,   23-30 
Respondent,   mandamus,   19-251 
Restitution,    to    action    for,    19-359 
Restraint   of   trade,   suits   to   prevent 

violation   of   contract  in,  23-95 
Reversioners,  as,  18-633 

Suits  to  quiet  title,  21-1007 
Revivor,   by  whom   and    in   whose 
name,    23-156 
To   bills   of  revivor,  23-165 
Rewards,   to   actions   to   recover,   23- 

185 
Sales,  actions  for  purchase  price,  23- 

'245 
School    districts,    injunction,    13-30 

Annexation    proceedings,    13-14 
School   lands,   suits   to    recover,   upon 

forfeiture,    21-890 
Scire    facias    to    enforce    mechanic's 

liens,  19-617 
Seal,  contracts  under,  21-545 
Secretary    of    Interior,    patent    cases, 

21-179 
Secretary  of  state,  party  to  manda- 
mus  in    election    cases,    19-223 
Separate    property    of    wife,    to    pro- 
ceedings   against,    11-829 
Separation     agi-eement,     enforcement 

of,  11-823 
Sequestration,    23-494 

Damages    for    wrongful    sequestra- 
tion,   23-499 
Settlement     agreements,     actions     to 

protect,  11-821 
Severance  of  actions,  as  to  what  par- 
ties allowed,  23-823 
Sheriffs    and    constables,    to    actions 
gainst,    23-870 
Actions    on    official    bond,   23-902 
Actions    to    protect    property    held 

under  process,  23-923 
Proceedings  to  enjoin  sale  of  home- 
stead,   11-418' 
Ships,  actions  bv  and  against  master, 

23-934 
Special    assessments,   equitable    relief 
from,  23-971 
Proceedings    to    foreclose   lien    for, 
23-976 


PARTIES,  contd. 

Specific  performance,  to  Suit  for,  18- 
698;   23-1035 
Escrow   agreement,    of,    18-718 
States  and  territories,  as  parties,  see 
States  and  Territories. 
To  injunction,  13-20,  37 
Corporation,  suit  to   annul,  13-17 
Parties  in  actions  by  and  against, 
24-70 
Statutes   of  limitations,   as   affecting 
joinder    of    defendants,    11-979 
Who  may  plead,   18-1019 
Stay,    to    cross-complainant's    appli- 
cation  for,   11-21 
Stipulations  as  to,  24-136 
Stock,  in  action  to  compel  transfer, 

24-171 
Stockholders,    parties    to    injunction, 
13-16,  34 
Patent    infringement    suits,    21-191 
Suit  on  statutory  liability,  24-226 
Suit  on  unpaid  subscription,  in  ac- 
tion  on,   24-209 
Stock    subscriptions,    actions    to    en- 
force, 24-160 
Striking   out,  see   Striking  Out  and 

Withdrawal. 
Subrogation,  after,  of  insurer,  14-104 

In   proceedings   for,   24-284 
Subscriptions,  in  actions  on,  24-288 
Substituted,  removal  of  cause  by,  22- 

780 
Substitution  an-d  addition  of,  actions 
against    sheriffs    and    constables, 
23-870 
Interpleader,  14-225 
On  infant's  attaining  majority,  12- 

802 
Partners,   21-59 

Partnership    accounting,    in,    12-30 
Receiver,  22-434 
Replevin,  in,  22-896 
Revivor,   general   treatment,   23-149 
To  application   for  writ  of  review, 
23-145 
Summary   proceedings,   to,   24-425 
Supplemental  pleading  adding  or  ex- 
cluding, 24-534 
Supplementary  proceedings,  on,  24-553 
Sureties,  as  parties,   16-600 
Bond,   action    on,    13-323 
Joinder  of  sureties,  14-26 
Motion   to  amend,  to,  15-136 
Third   party   claims,   16-147 
Survivors,  on  joint  obligation,  11-981 
Taxes,  action  to  collect,  24-684 
Enforcement   of  lien,   24-676 
Illegally  collected,  in   suits  for  re- 
covery of,  24-702 
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Parties,  routd. 

Taxes,  contd. 

In  suit  to  enjoin  collection,  24-604 

Taxpayers,  iniunction  at  instance  of, 

13-14,  20;  20-167 

In    suit     to     enjoin    collection    of 

taxes,  24-694 

Telegrams,    to    actions    for   errors   in 

transmission,  24-723 
Telephone    company,    injunction    by, 

13-20 
Tenants     in     common,     14-741.       See 
Tenants  in  Common. 
Injunction,  13-28 
Joinder  of,   11-969;   24-753 
Rent,   actions  for,   18-482 
Territories,     see    supra,    States    and 

Territories. 
Third    party    claim,    to,    16-147 

Execution,   16-127 
Title,  in  action  against  abstractor  or 
insurer  of,  24-836 
Registration      pro'CyCedings      under 
Torrens  Act,  24-847  ^ 
Torts,  upon  wife,  action  for,  11-839 

Joint  tort  feasors,  21-553 
Towns,    in    actions    by    and    against, 

24-863 
Trademarks  and  trade  names,  to  suits 

and    actions    involving,    24-874 
Transcript,  to  proceedings  for,  15-740 

To  application  to  amend,  18-289 
Transfer     of     title     pendente     lite, 

abatement,  24-636 
Treasurer    of    county,    to    injunction, 

against  taxes,   13-34 
Trespass,  in  suit  to  enjoin,  24-795 

To  action  of,  24-929 
Trespass   to   try  title,   to   action   of, 

24-996 
Trover,  in  action  of,  25-30 
Trustees,  as  parties,  11-963 
Injunction,  to,  13-24,  38 
Infringement   of   patent,   21-188 
To  partnership  accounting,  21-28 
Trustee  of   express   trust,  20-903 
Partners  as,  21-56 
Principal  and  agent,  21-542 
Trusts,   actions   by   or   against   third 
persons,  25-126 
Accounting,  25-137 
Removal   of  trustee,   25-120 
Suits  to   enforce,  25-79 
Twentv-eight  Hour  Law,  recovery  of 

penalty,  14-283-. 
Underwriters,    as    defendants,     14-26 
United  States,  as  a  party,  see  United 
States. 
In  actions  by  and  against,  25-225 
Indian  depredations,  12-47 


PARTIES,  contd. 
United    States,   contd. 
Injunction,    13-31,    37 
Internal  revenue,  14-152 
Patents,  cancellation   of,  21-223 

Infringement   of,    21-100 
Penalties     respecting    patents,    re- 
covery, 21-222 
Proceedings       respecting      adverse 
mining  claims,  19-788 
Variance  as  to,  1M048;  25-674 

Between  process  and  pleading,  25- 
539 
Vendor   and    purchaser,    see   Vendor 
and  Purchaser. 
Lien  foreclosure,  25-720 
Suits  to  quiet  title,  21-1007 
Waste,  in  actions  for,  26-53 
Waters  and  watercourses,  actions  for 

flowage,  26-74 
Wife,  see  supra.  Husband  and  Wife. 
Wills,  probate  of,  26-194 
Writ    of    assistance,   homesteads,    11- 

342 
Writ  of  entry,  to,  to  foreclose  mort- 
gage, 19-902 
Writ  of  review,  to,  23-145 
Writs   of  error.   15-376;   26-624.     See 
Writ  of  Error. 
Contempt   proceedings,    13-312 
PARTITION  —  Consult  analysis  of  this 
article   20-1000. 
Accounting  in,  14-737 
Admiralty,  jurisdiction   of  licitation, 
1-401 
Release  in,  1-509 
Appraisement   on,   16-738 
Boundary,  where  disputed,  18-654 
Chambers,    jurisdiction    of    court    at 

16-632 
Common  lands,  of,  18-637 
Consolidation    of   actions,    5-269 
Counterclaims  in  partition,  23-643 
Connected  with  subject  of  the  ac- 
tion, 23-654 
Curtesy,  by  tenant  in,  6-324 
Decedent's  estate,  of,  jurisdiction  of 

bill  for,  21-655 
Decedent's   property,    of,    15-879 
Decrees,  description,  6-776 

As    concluding    contingent    remain- 
dermen, 23-66 
Collateral  attack  on,  15-390,   399 
Equitable  relief  from,  15-285 
Res   judicata   operation,   23-36,   49, 

55,  80 
As    concluding    dower    claim,    23- 

64 
Writ   of   review,   as   remedy   to   re- 
view decree,  23-143 
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PARTITION,  contd. 

Dower,  to  recover  where,  7-890 
Equity,  jurisdiction,  8-437 

Parties,  8-459 
Exemption   out    of   proceeds   of  sale 

under,  11-496 
Ground  rents,  of,  18-690 
Guardian  ad  litem,  necessary,  10-715 
Homesteads,  assignment  of  in  parti- 
tion, 11-391 
By  grantee   of  homestead,   11-375 
Of  homestead  premises,  11-406,  409 
Parties,  1-341 
Husband   and   wife,   between,   11-712 
Insane   persons,  by   guardian   of,   13- 

588 
Joint  tenants,  between,  14-740 
Judicial    sales    on,    15-717;    16-716 
Jurisdiction   where    United  States   is 

joint  owner,  25-429 
Jury,    in    partition    proceedings,    16- 

906 
Landlord's  dispossessory  proceedings, 

by  purchaser,   18-574 
Life   estate,  of,  in  equity,  18-624 

Joinder   of  parties,   18-625 
Mesne    profits,    recovery   by   plaintiff 

in  partition,  19-777 
Notice  of,  form  of,  21-713 
Parties  to,  18-633 

Joinder  of  parties,  18-625 
Partnership   property,  in  accounting, 

21-45 
Eemainders,  against,  18-633 
By  remaindermen,   18-628 
Reversions,  against,  18-633 

By  reversioners,  18-628 
Revivor,  in  whose  name,  23-159 

Partial   revivor,  23-163 
Survival  of  action,  24-623 
Tenants  in  common,  between,  24-753 
Water  rights,  of,  26-66 

PARTNERSHIP  —  Consult  analysis  of 
this    article,     21-1.      See    Associa- 
tions;  Declaration  and  Complaint; 
Equity  Jurisdiction  and  Procedure; 
Joint  Stock  Companies. 
Accounting,  in   equity,   1-276 
Counterclaim   in,   23-636 
Jurisdiction   of   probate   court,   21- 

647 
Jury,  necessity  of,  16-896 
Parties  in  accounting,  1-285 
Res  judicata  operation,  23-34 
AmendmeHts  as  new  cause  of  action, 

20-366,   368 
Appeals,  affidavit  in  forma  pauperis, 
18-232 
Amending,    to    allege    partnership, 
18-325 
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PARTNERSHIP,  contd. 
Appeals,  contd. 
Amending,    contd. 

As  to  parties,  18-324 
Bond   on,    18-235 

Payable   to    partnership,    18-242 
Notice    of   appeal,    service    of     18- 
222 
Appearance  of,  2-519 
Assumption  of  debt  by  new  partner, 
action  on,  20-921 

Attachment,  affidavit  by  member,  3- 
400 
Bonds  for,  3-448 
Attempted    corporation,    liability    of 

members,  24-240 
Attorneys,  firm  may  act,  3-854 
Actions   against,   18-856 
Pees,  recovery  of,  18-842 
Bankruptcy  proceedings,  as  to,  3-991 
Jurisdiction,   3-955      » 
Petition  against,  3-966 
Verification  by  partner,  3-924 
Voluntary  by,  3-960 
Bonds,     effect     of     obligee     entering 

partnership,  21-577 
Cancellation,    suit    by    one    partner, 

when,  22-986 
Citizenship  as  affecting  federal  juris- 
diction, 25-325 
Collateral  attack,  by  partner,  15-415 
Common   carriers   as,  joinder  as  par- 
ties, 21-164 
Contract,     must     be     proved     when 

pleaded,   11-1050 
Cross-demands,    partnership    and    in- 
dividual claims,  23-753 
Default,   publication   in   name   of,   6- 
831 
Admissions  by,  14-886 
Against   partnership,    14-911 
Motion   to   vacate,   18-113 
Dissolution   of,   parties,   where   home- 
stead involved,  1-341 
Embezzlement,    allegation    of   owner- 
ship, 8-236 
Equity  jurisdiction,  8-437 
Execution,    on    partnership    interests, 

15-862 
Execution   sale,  partners  as  purchas- 
ers, 16-195 
Remedy  of  purchaser,  16-223 
Setting  aside,  16-210 
Exemptions,      against      decree      set- 
tling accounts,  16-105 
Fraudulent     conveyances,     individual 
and  partnership  creditors,  10-112 
Parties  in  action,  10-146 
Garnishment,   10-413,  486 

Of  partnership  property,  15-862 
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PARTNERSHIP,  conid. 

Householders,  partners  as,  17-298 
Husband  ns  member  of,  suits  by  wife 

against,  11-710 
In.iunetion,  by  one  partner,   13-28 
Action    for   wrongful   issuance,    13- 

315 
To  prevent  partner   from   entering 
into  same  business,  23-95 
Innkeeper,     actions     by     partners 

against,  13-416 
Insolvenr^,  13-645 

Proving  claims,  13-667 
Insurance  policy,  action  on,  14-24: 
Interpleader,  by  partners,  14-206,  229 
Joint    stock    companies,    members    as 

partners,  14-731 
Judgments,     by     confession,     14-798; 
15-185;   18-83 
Form  of,  14-835 
Vacating,  14-845 

"Warrant  of  attorney  to  confess, 
14-821 
Amending     judgment,       to       show 

against   partnership,   15-124 
Assignment    to    partnership,    16-559 
Default   judgment,    14-866 
Execution     on     partnership,     judg- 
ment, 15-862 
Form   of  judgment   against,   18-105 
Payment    of    judgment,    16-538 
Release  of  judgment,  16-579 
Satisfaction  by  set-off,  16-564 
Jurors,  partners  as,  17-353 

Employes  of  partnership  as,  17-354 

Landlord    and    tenant,    dispossessory 

proceedings    by    partner,    18-574 

Service  of  process  in,  18-595 

Negligence    of    partner   as    tenant, 

18-452 
Rent,  parties  to  action  for,  18-486 
Larceny  from,  alleging,  18-737,  752 
Liens,  notice  to  partners,   18-1010 
Mechanic's  liens,  upon  firm  property, 

19-605 
Mining  partnerships,  remedy  of  part- 
ners  to   protect   claims,   19-805 
Process,    designating   parties    in,    21- 
716 
Describing  partnership  as  corpora- 
tion,  ^1-714 
Substituted    service    on,    23-523 
Province    of    judge    and    jury,    as    to 

existence  of  relation,  21-850 
Replevin   by   partner,  22-894 
Sequestration     of     partnership     pro- 
perty, 23-494 
Set-off,   failure   of   partner   to   plead, 
18-42 


PARTNERSHIP,  confd. 

Telegrams,     erroneous      transmission, 

action   by   partner,   24-728 
Third  party   claims,  by  partners,   16- 
132 
Affidavit     signed     by     partnership, 
16-128 
Variance  as  to,  in  actions  for  wages, 
19-453 
Proof  of  individual  contract,  25-657 
Venue,  of  actions  concerning,   17-996 
Verdict,    directing    against,    18-501 
Winding    up,    by    surviving    partner, 
18-544 
Proceeding  in  rem,  21-677 
PART    PERFORMANCE,    see    Frauds, 
Statute   of;    Specific   Performance. 
PARTY  WALLS— 1  Consult  analysis  of 
this  article,  21-111 
Covenant,    concerning,    action    on,    6- 

142 
Jurisdiction,  of  actions  involving,  17- 

956 
Ratification,  of,  of  power  of  attorney, 

to  confess  judgment,  14-822    n 

Trespass,    in    construction    of,    18-456 

PASSENGERS— Consult     analysis     of 

this  article,  21-113.    See  Death  by 

Wrongful    Act;    Freight    Carriers; 

Injuries  to  Persons  and.  Property; 

Negligence;    Ships    and    Shipping. 

Admiralty,  jurisdiction,   contracts,   1- 

385 
Ferry,    on,    actions    by,    26-145 
Province    of    judge    and    jury,    as    to 
existence  of  relation,  21-850 
Baggage,    as    to    what    constitutes, 
21-836 
Survival   of   cause   of   action   for  in- 
jury, 24-619 
PASTURE,  see  Animals;   Liens. 
PATENTS  —  Consult    analysis    of    this 
article,      21-170.        See      Copyright 
Proceedings;     Discovery;     Injunc- 
tions;     Trade-Marks     and     Trade 
Names. 
Bills  of   particulars,  4-399 
Commissioner   of,   see   Officers. 
Counterclaim    for    infringement,    23- 

613 
Cross-demands,     based     on     infringe- 
ment, 23-783 
Execution,  on   patent   right,   15-839 
For  lands,  see  Public  Lands. 
Infringement,    suit   for,   as   collateral 
proceeding,  15-389 
District  in  which  begun,  25-458 
Injunctions,  as  to,  13-139n 
Intervention,  in  suits  respecting,  14- 
306 
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PATENTS,  contd. 

Jurisdiction    of    suits    ansing    under 

patent   laws,   25-442 
Mandamus  to  compel  issuance,  abate- 
ment   upon     death     of     commis- 
sioner, 19-256 
Note  for,  vacating  judgment  on,   15- 

173 
Public  lands  to,  see  Public  Lands. 
Eemoval    of    causes    affecting,    22-795 
•  Ees     judicata,     decisions     in     patent 
cases,    23-36 
Persons  concluded,  23-69* 
Slander  of  title  to  letters,  18-891 
State  lands,   to,   see  Public  Lands. 
Survival   of  actions,  24-630 
PATEEXITY,    see    Bastardy    Proceed- 
ings; Parent  and  Child. 
PAUPERS  —  Consult    analysis    of    this 
article,  21-227.     See  Arrest  in  Civil 
Cases;  Judgments  and  Decrees,  En- 
forcement  of;    Security  for   Costs. 
Action  for  support  of,  15-412 
Admiraltv,   stipulations   for   costs,    1- 
506,  507 
Appeals,   in   forma  pauperis,   1-560 
Affidavit  in  forma  pauperis,  stay  on 

appeal,   24-474 
Appeal    bonds,    statutory    exemption, 
2-78 
Criminal  appeals,   23-141 
Appeals,    forma    pauperis,    1-560;    18- 

232,   237 
Attachment,  in  forma  pauperis,  3-445 
Attorneys,    assigned    to    by   court,   3- 

861 
Equity,  action  by,   8-451;    12-801 
Infants,  suits  by,  in  farma  pauperis, 

12-801 
Jurors,   as,   17-287,   295 
Third  party  claimants,  as,   16-135 
PAWN",  see  Pawnbrokers;  Pledges. 
PAWNBROKERS  — Consult  analvsis  of 
this    article,    21-241.      See    Chattel 
Mortgages;  Liens;  Pledges;  Usury. 
PAYMENT  —  Consult   analysis  of  this 
article,     21-243.        See     Bills     and 
Notes;  Deposit  in  Court;  Tender. 
Acceptance     by,     building    contracts, 

2-687 
Accounts,  effect  on  limitations,  1-229 
Stated,  considered  in  impeachment 
of,  1-255 
AflSdavits     of     merits     and     defense, 

averred   directly  in,   1-699 
Appeal,  fees  and  costs  of,  18-228,  231 
Assignment,     plea   -disallowed     after 
notice   of,   3-88 
Pleading  non-payment,  3-130 


PAYMENT,  contd. 

Assumpsit,    under    general    issue,    3- 

188,  212 
Attornevs,   payment   of  judgment  to, 
16-531 
Fees,  showing  payment  under  gen- 
eral  denial,   i8-847 
Bill  or  note,   as  payment,  14-518 
Of  judgment,   16-547 
Pleading    payment    of,    4-248,    283 
Bonds,     non-payment     alleged,     4-503 

Plea,  4-518 
Bounty   money,    as    affecting    exemp- 
tion,  16-31 
Clerk   of   court,   to,   of  judgment,   16- 

537 
Collection    agencv,    to,    of   judgment, 

16-530 
Confederate  money,  in,  16-545 
Contribution,  action  accrues  from,  5- 

501 
Costs,   amount   of   claim   reduced  by, 
5-892 
Appeal,   payment    of    costs   of,    18- 

228,  231 
Payment    as    condition    to    another 
action,  5-967 

Court,  into,  see  Deposit  in  Court. 
Cross-demand,  23-586 
Decrees,    for   payment,    6-776 
Defendant     may     show     before     gar- 
nishment, 10-531 
Defense,  as,  15-222;   18-37 

By   plea   puis   darrein   continuance, 
18-329 
Denials,   proof  under   general,   7-95 
Attorney's    fees,    payment    of,    18- 

847 
Under  general  issue,  7-73 
Discharge  by  in  garnishment,  10-565- 

585 
Draft,  by,  of  judgment,  16-547 
Equity     jurisdiction,     apportionment, 

8-440 
Evidence,   of   payment    of   judgment, 

16-550 
Execution,    of,    by    sheriff,    as    satis- 
faction   of    judgment,    16-544 
Execution    sales,    mode    of    payment, 
16-192 
Redemption  from,  on  payment,  16- 
229 
Factors  and  brokers,  non-payment  of 
commission,  8-894 
Allegations,   8-908 
Question  for  jury,  8-904 
Filing    fees,    where    necessary,    8-982 
Forthcoming  bonds,  in   lieu  of  deliv- 
ery, 10-17 
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PAYMENT,   CO  Hid. 
Frauds,  statute  of,  pleading  part,  10- 
73 

Freight  carriers,  allegation  as  to,  10- 

244 
Garnishment,  judgment  and  pajftient 
by  garnishee,  10-584 
Payment     to     principal     defendant 

after    process,    10-519 
Payment   to   officer,   10-565,   577 
General    issue,    proof    under,    3-188, 

212;  7-73;  18-847 
Guardian     and    ward,    allegation    of 
non-payment  in  action  on  bond, 
10-893 
Eequiring  payment  over  to  foreign 
guardian,   10-904 
Homestead,  of  value  of,  11-371,  405 
Improvements,,   of,    as    condition    to 

recovery    of   possession,    18-683 
Injunction,  pleading  in,   13-85 
Insurance,  pleading  payment  of  pre- 
miums,   14-43 
Interpleader,  of  fund  in,  14-215 
Into  court,  as  incident  of  tender,  24- 
772 
In   garnishment,    10-566 
Joint   debtors,   by,   of  judgment,   16- 

538 
Judgment,  of,  as  satisfaction,  16-530 
As  bar  to   second  action  after  re- 
mand,  19-357 
Certiorari  after,  18-365 
Clerk  of  court,  not  a  question  for, 

15-726 
Condition  subsequent,  of  judgment 

for  breach   of,   18-704 
Confession,   by,    on    paid    debt,    14- 
846 

Negativing    payment    on    confes- 
sion  of  judgment,   14-809 
Enforcement  after,  preventing,  15- 

341 
Execution,  stay  of  on  payment,  18- 
44 
Effect  on  execution,  15-732 
Judgment     taken     after     payment, 
equitable   relief   where,    15-313 
Medium  of  payment,  specifying  in 

judgment,  15-73 
Opening    or   vacating,   payment   as 

condition  to,  15-245 
Order    for    payment,    as   judgment, 

14-764 
Presumption  as  to  payment,  15-758 
Jury,  right  to,  as  affected  by  plea  of 
payment,  16-884 
Fees  of  jury,  16-923 

In  criminal  cases,  16-925 
Eules  of  court  as  to,  16-949 


PAYMENT,   contd. 

Liquor,  recovery  of  money  paid  for, 

14-518 
Mandamus  to  compel,  against  munici- 
pal   corporation    or    officers,    see 
Municipal    Corporations;     Taxa- 
tion. 
Bonds,   19-255. 
Fines    19-255. 
Salary,    19-140 
State,   claims   against,   24-78 

Warrants,   19-253 
Unaudited  claims,  19-147 
Wages,  19-150 
Master  and  servant,  defense  of  pay- 
ment  in    actions  for   wages,    19- 
450 
Mechanic's  liens  as  security  for,  19- 
588 
Payment  as  defense,  19-618 
Medium  of,  on  redemption  from  exe- 
cution,  16-231 
Bills  and  notes,  in,  see  supra,  Bills 

and  notes. 
Contract,   of,   as   affecting  remedy, 

11-953 
Judgment,  payment   of,  16-544 
Specified     currency,    in,    execution 

where,  15-809 
State  bank  notes,  in,  16-545 
Money  lent,  alleging  nonpayment  of, 

19-839 
Money  paid,  money  counts  to  recover, 

19-840 
Non-payment,  alleging,  of  firm  debt, 

21-105 
Partial,  as  satisfaction  of  judgment^, 
16-549,  580 
Debt,  as  satisfaction  of,  16-649 
Statute  of  limitations,  as  affecting, 
18-1050,   1065 
Pension,   of,   as   affecting   exemption, 

16-27 
Pleading,  as  defense  21-224,  583.   See 
Pleading. 
Replication  to,  21-106 
Presumption  of,  from  lapse  of  time, 
16-552 
Judgment,   payment   of,  15-758 
Wages,  payment  of,  19-452 
Principal,   of,   effect    on   interest,   14- 

118 
Eebate',  of,  alleging  in  indictment,  14- 

281 
Register    in    chancery,    to,    of    judg- 
ment,  16-537 
Release,   as   evidence   of   payment   of 

judgment,  16-580 
Rent,   as   defense   in   action   for,   18- 
493 
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PAYMENT,   contd. 
Rent,    contd. 

Question  for  jury,  18-498 
Sales,    demand    of    payment    of    pur- 
chase price,  23-236 
Alleging      nonpayment      in      com- 
plaints for  purchase  price,   23- 
251 
Remedies  upon  nonpayment,  23-209 
Sheriff,   to,   of   judgment,    16-536 
State,  mandamus  to  compel  payment 
of    claims   against,    24-78 
Warrants,   19-253 
Statute  of  limitations,  as  affecting, 

of,    18-1074 
Partial    payment,     effect,    18-1050, 
1065 
Surety,  by,  of  judgment,  16-541 
Taxes,  protesting  payment  of,  14-141 
Tender  of,  of  judgment,  16-557 
"Wages,    of,    as    affecting    exemption, 
16-44 
As  waiver  of  notice  of  injury,  19- 

462 
Negativing    in    action    for    wrong- 
ful  discharge,   19-432 
Statutes  regulating,  19-566 
Warrants,   mandamus    to   compel,   23- 

844 
Work   and  labor,    allegation   of   non- 
payment, 26-529 
PAYMENT  INTO  COURT,  see  Deposit 
in  Court. 
Trust  funds,  25-90 
PEACE,    see    Breach    of    the    Peace; 

Security  To  Keep  the  Peace. 
PEDDLERS,    see    Hawkers    and    Ped- 
dlers. 
PENALTIES,     FORFEITURES      AND 
FINES  —  Consult    analysis    of   this 
article,  21-257.    See  Judgments  and 
Decrees,   Enforcement  of;   Munici- 
pal Corporations;  Search  and  Seiz- 
ure;   Summary  Proceedings;   Taxa- 
tion;   Telegraphs   and    Telephones; 
Usury. 
Admiralty,  proceedings  in  rem,  1-420 
Appeals  by  either  party,  1-555 
Libel  of  information,  1-458 
Release  of  rem,  1-509 
Venue,  1-425 
Affidavit  of  defense,  necessity,  1-664 
Affidavits  for,  12-898 
Amendments  as  new  cause  of  action, 

20-365 
Animals,  for  rescuing  from  pound,  1- 

9S2 
Another    action    pending,    1-1014 
Answer  subjecting  to,  4-159 


PENALTIES,     FORFEITURES     AND 
FINES,    contd. 

Anti-pooling  act,  fine  for  violating, 
15-417 

Anti-trust  law,  for  violation  of,  19- 
851 

Appeals,   in    actions   for,   11-166,    169 

Apprentices,  penalty  for  enticing,  2- 
585 

Assumpsit,  for  penalty,  18-673 

Attachment  for  statutory  penalties, 
3-346 

Bill  of  particulars,  penalty  for  fail- 
ure to  furnish,  18-333 

Bonds,  forfeiture  of,  authority  of 
disqualified  judge  to  declare,  16- 
693 

Case,  to  recover  penalties,  18-673 
Forfeiture,     for,     illegally     mining 
coal,   18-624 

Certiorari,  to  review  proceedings,  18- 
366 

Change  of  venue,  actions  for  pen- 
alties local,  5-9 

Collateral    attack,    of   forfeiture,    15- 
400 
Excessive  fine,  15-422 

Common  carriers,  recovery  of  penalty 
against,    21-124 
Excessive   fares,   21-168 
Refusal    to    issue    transfers,    21-168 

Condition  subsequent,  forfeiture  for 
breach,   18-702 

Contempt,    disposition    of    fine,    5-420 
For    disobeying    mandamus,    19-290 
Violation  of  injunction,  13-307;  21- 
220  ■ 

Conviction,    action    for    fine    as    col- 
lateral to,  15-393 
Prior  conviction,  effect,  12-354 

Copyright,  forfeiture  of  infringing  ar- 
ticles, 5-517 

Corporations,   crimes,   punishment   by 
fine,  5-683 
Forfeiture    of   delinquent   stock,   5- 
688 

Costs,  in  action  for,  11-167,  170;  19- 
568 

Courts  martial,  fines,  6-121 

Cross-demands,  in  actions  for  penal- 
ties, 23-622 

Cruelty  to  animals,  action  for  pen- 
alty,  6-321 

Customs  duties,  actions  for  forfeit- 
ure, 6-355 

Death  by  wrongful  act,  must  sue  for 
full 'penalty,  6-431 

Debt,  to  recover,  see  infra,  Remedies. 

Declaration  or  complaint  for,  viola- 
tion of  liquor  laws,  14-469 
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PENALTIES,     FOEPEITURES     AN3> 
FINES,    contd. 
Declaration  or  complaint   for,   contd. 
Ayaiust    master,    19-567 
Highways,   collision   on,   11-253 
Failure  to  repair,  11-123 
Obstruction  of,  11-163,  168 
Default,   assessment    of  damages    on, 

14-890 
Departure,  trespass  end  penalty,  7-121 
Discovery,   not    to   subject   to,    7-533, 

565,'578,  588 
Distress,    to    enforce    penalty,    18-981 
Double    penalty,    on    appeal,    uncon- 

stitutionali   16-862 
Elections,  actions  for  penalties,  8-164 
Elkins  Act,  violation  of,  14-283 
Embracery,   actions   for   penalties,   8- 

254 
Equity   jurisdiction   for    relief,    8-405 
Exemptions,  in  actions  for  penalties, 
16-107 
Asserting  against  fines,  16-110 
Extortion,  8-825 

Federal    courts,    state    law    not    ap- 
plicable   to    collection    of    fines, 
25-494 
Felony,  forfeiture  worked  by,  17-230 
Fences,  failure  to  build,  action  to  re- 
cover, 18-673 
Forthcoming  bond,  penalty  of  bond, 
10-10 
Belief  in  equity,  10-19 
For  trespass,  action  for,  24-962 
Fraudulent    conveyances,    action    for 

penalty,  10-98 
Freight   carriers,   actions   for,   10-224, 
226 
Allegations  in,  10-250 
Game   and   fish,  recovering   statutory 

penalties,    10-308 
Gaming,  action  for,  10-328 

Eeeovery    of    loss    notwithstand- 
ing,' 10-321 
Forfeiture  of  devices,  10-331 
Hawkers    and    peddlers,    actions    for, 

10-974 
Health,  action  for  penalty,  10-984 

Druggist    without   license,    10-993 
Highways,  collision   on,  11-253 
Encroaching  upon,  11-167 
Failure  to  do   road   work,  11-142 
Failure  to  repair,  11-122 
For  obstructing,  11-160 
Injuries   from,   11-196 
Immigration   laws,    for    violation    of, 

11-926 
Income   tax,   in   regard   to,   14-135 
Indictment  to  recover,  12-82 
Information,   at  common  law,  12-704 


PENALTIES,     FORFEITURES     AND 
FINES,    contd. 
Informer,   recovery  by,   21-222 
Injunction,  fine   for  violating,   13-307 

Bond,  penalty  of,  13-167,  182 
Inspection   of   corporate    records,   for 

denial  of,  24-192 
Instructions,   stating  penalty   in,    13- 

829 
Internal    revenue    respecting,    14-145 
Laws  not  penal,  14-128 
Libel    of    information,    to    enforce 

forfeiture,   14-148 
Refund   of  penalty,   14-138 
Interstate  commerce  comm>ission,  dis- 
obedience   to    orders    of,    14-269, 
270 
Intoxicating     liquors,     violation     of 
liquor  laws,  14-349,  466 
Forfeiture    of,    14-488,    489,   506 
Joinder  of  actions,  14-489 
Judgment,   for  penalty,  highway  ob- 
struction, 11-165 
Entry   of   satisfaction,   penalty  for 

failure   to   make,   16-589 
Res  judicata  operation,  23-31 
Jurisdiction,  of  actions,  for  statutory 
penalty  in   injunction,  13-333 
Highways,  encroachment  on,  11-168 
Immigration  laws,  violation  of,  11- 

926 
Justice   of  the  peace,  of,   17-966 
Of  penalties  under  laws  of  United 
States,  25-444 

Jury,  right  to,  16-895,  912 

Custodian,    misconduct    of,     17-449 
Disqualification  of  jurors,  17-337 
Fining,    for    misconduct,    17-440 

For  failure  to  appear,  16-1006 
Penalty  fixed  by,   11-689 
Justice  of  the  peace,  actions  for  pen- 
alties   against,    18-393 
Recovery    of    penalty    in    justice's 
court,  18-155 

Labels,  for  using,  21-222 

Landlord  and  tenant,  impairing  land- 
lord's lien,  18-547 
Lease,   forfeiting  in   equity,   18-560 

Lewdness,  fine  for,  18-877 

License,  failure  to  take  out,  18-979, 
981 

Liquidated     damages,     distinguished, 
13-368;  23-93 

Livervman.  against,  debt  to  recover 
l'8-]097 

Lotteries,  for,  19-52 

Mandamus,    to    compel    payment    of 
fines,  19-255 
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PENALTIES,     FOEFErrURES     AND 
FINES,    contd. 
Master  and  servant,  for  violation  of 

statutes    regulating    employment, 

19-566 
Militia  law,  recovery  of  fines  under, 

18-366 
Mining  claim,  pleading  forfeiture  of, 

19-792,   799 
Mining  coal  illegally,  forfeiture  for, 

recoverable  in   case,   18-624 
Monopolies,   discretion   to   assess   fine 

in  quo  warranto,   19-852 
Mortgages,     failure     to     release     or 

satisfy,  19-873 
M"unicipal  corporations,  recovery  by, 

disqualification    of   judge,    16-655 
Ordinances,  breach  of,  18-21,  366 
Neutrality  laws,  violation  of,  20-339 

New  trial,  20-403 

Nuisance,  for  maintenance  of,  16-901 
Parties,  see  Parties. 
Patents,  penalties  concerning,  21-222 
Pleading,   11-169;    14-469 
Penal  damages,  13-369 
Posse    comitatus,    for    refusal    to    as- 
sist when   sum-moned,  23-840 
Prerequisites  to  action,  11-161 
Prisoner,  for  escape  of,  31-609 
Process,  see  Process;  Service  of  Pro- 
cess and  Papers. 
Endorsements  on,  21-752( 
Province  of  judge  and  jury,  11-165 
Public  lands,  removing  timber  from, 

21-891 
Quo  warranto,  fines  in,   22-92 
Eailroads,   operation,   22-168 
Efimedies  to  recover,  10-328;   11-160, 
167;   12-821;   21-232 
Actions,  informal,   lO-SSS,   984;    13- 

333;    18-673 
Assumpsit;  18-673 
Attachment,  3-346 
Case,   18-624,  673 
Complaint  or  affidavit,  12-898 
Debt,  6-483;  11-162;  18-981,  1097 
Distress,   18-981 
Indictment,   12-82 
Information,   12-704 

Libel   of   information,   1-458;    14- 
148 
Scire  facias,  13-310 
Removal    to   federal   courts,   22-768 
Restraint    of    trade,    conspiracies    in, 

19-847 
Return,  for  false,  23-106 
Review,   of  proceedings,   21-934 
Sale    of    land,    forfeiture    of    money 
paid  on,  25-711 


PENALTIES,     FORFEITURES     AND 
FINES,    contd. 
School    lands,    forfeiture    of   contract 

for   purchase   of,   21-890 
Security  to  pay  fine,  on  appeal  from 

inferior    courts,    16-862 
Sequestration  to  enforce,  23-490 
Sherifi's     and      constables,     recovery 

against,  23-846 
Statutory  action  to,  recover,  against 

officers^  23-847 
Stock,   refusal  to  transfer,  24-173 
Stock  subscriptions,  forfeiture,  24-163 

Relief   from   forfeiture,   24-166 
Sunday  laws,  for  violation  of,  24-437 
Survival  of  action,  24-627 
Taxation,  fine  for  failure  to  make  re- 
turn, 24-650 
In   connection  with,  24-713 
Telegraphs  and  telephones,  action'for 

penalty,   24-744 
Toll  roads,  respecting,  21-616 
Twenty-eight   Hour  Law,   for   violat- 
ing, 14-283 
Usury,   for  25-522 

Variance,    action    for    penalty,    high- 
ways, 11-165 
Venue,  federal  courts,  what  district, 
25-459,  460 
Failure  to   do  road  work,   11-142 
Verdfct,  penalty  for  obstructinghigh- 

way,    11-165 
Warrant       t  o       collect,       specifying 

amount,   11-142 
Waste,  for,  26-59 

Witness,   against   defaulting  witness, 
26-512 
PENDENCY  OP  ACTION,  see  Another 

Action  Pending;  Lis  Pendens. 
PENITENTIARY,     see     Prisons     and 

Prisoners. 
PENSIONS    AND    BOUNTIES  — Con- 
sult analysis  of  this  article,  21-306 
Exemptions,  of  bounty  money,   16-31 
Of  pension  money,  16-27 
PEONAGE,    see    Master   and   Servant. 
PERCOLATING  WATERS,  see  Waters 

and  Watercourses. 
PERFORMANCE,  see  Implied  and  Ex- 
press   Agreements;     Tender.       See 
also  Specific  Performance. 
Appeal  bonds,   allegations  in   actions 

on,  2-104 
Arbitration,     allegations     concerning, 
2-649,  652 
Pica  of,  2-657,  666 
Architects   and   builders,   substantial, 
2-687 
Demand      necessary     to     quantum 
meruit,  2-692 
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PEEFOEMANCE,  coHtd. 

Assumpsit,  of  conditions,  3-186 

Failure   to   allege   cured   by   ver- 
dict, 3-186 
Effect  of  performance  and  non-per- 
formance, 3-196 
Malperformance    under    general    is- 
sue, 3-213 
Readiness   to   perform,    under    gen- 
eral  issue,   3-189 
Bonds,    of    conditions    precedent,    al- 
legations,  4-499;    13-341 
Burden  of  proof,  4-529 
Plea, '4-515,  516 
Breach    of    promise,    allegations    of 

readiness,  4-552 
Composition  with  creditors,  of  condi- 
tions,  5-177,   179 
Conclusions    of   law,    general    allega- 
tions  of,  5-222 
Conditions    precedent,    pleading    per- 
formance  of,   11-998;   13-341;   14- 
42,  77;  18-489;  24-344 
Attorneys,     action     for     compensa- 
tion, 18-845 
Bonds,  actions   on,   4-515,    529;    13- 

341 
Failure   to   plead,   how   questioned, 

24-345 
Insurance,  conditions  of  policy,  14- 

39,  42,  66,  77 
Kent,   action  for,   18-489 
Time    of    performance,    11-1004 
Constructive     service     by     employee, 

19-424 
Contract,  of,  as  affecting  the  remedy, 
11-948 
Answer>-  admitted  by,  18-38 
Of  sale  showing  as  to  by  seller,  23- 

230 
Prevented  by  act  of  God,  11-950 
When   for  jury,  11-1064 
Covenant,  action  of,  conditions  prece- 
dent,   allegations,    6-146 
Non-performance,   plea,   6-160 
Plea,    6-159 
Debt,  allegations,   6-480 
Decrees,  time,  6-776 
Departure,    excuse    after   plea   of,    7- 

129 
Equity  jurisdiction,  8-410 
Factors    and    brokers,    averments    of, 
8-888,  895 
Question  for  jury,  8-903 
Forthcoming  bonds,  effect  of  perform- 
ance,  10-20 
Fraud  and  deceit,  unnecessary  to  ac- 
tion, 10-42 
Frauds,    statute     of,    pleading    part, 
10-72 


PERFORMANCE,  contd. 

Guaranty,,  pleading,  10-685,  693 
Guardian    and    ward,   plea   in    action 

on   bond,   10-896 
Injunction,   of   conditions   of,    failure 

to   perform,   13-239 
Instructions   as    to    what    constitutes, 

11-1072 
Insurance,    conditions    precedent,    14- 
71 
Pleading    performance,    14-42 
Judgment,   vacating  for,  15-164 
Partial     performance,     alleging,     11- 

1004 
Province    of   judge    and    jury    as    to, 

21-850 
Sales,  alleging  performance  by  seller, 

23-251 
Servant,    by,    necessity    of    jjleading, 
19-420 
Allegations    as    to    in    actions    for 

wrongful    discharge,    19-433 
Pleading  in  actions  for  wages,  19- 

448 
Pleading-offer  to  perform,  19-431 
Specific    performance,   23-1000 
Tender    of,    exchange    of    realty,    18- 
693 
By  seller,  23-230 
Time   of,  pleading,   11-1004 
Waiver,  averments  as  to,  11-1005 
Of   conditions  in   express   contract, 
11-950 
Work    and    labor,    allegation    of,    26- 
527 
PERJURY  —  Consult    analysis    of    this 
article,   21-311.      See   also    Criminal 
Procedure. 
Arrest   for,   in   presence   of  jury,   17- 

457 
Bail,  of,  18-405 
Bankruptcy  proceedings,  as  objection 

to  discharge,  3-927 
Bills  to   impeach   judgments   and   de- 
crees, for  perjury,  4-476 
Information     and     belief,     in     state- 
ments made  on,  12-910 
Jurors,   of,   17-150 

Understanding  of  term  perjury  by, 
17-283 
Libel  and  slander,  for  imputing  per- 
jury, 18-903,  917,  932,  949 
New"  trial  for,  20-502 
Public  lands,  in  proceedings  respect- 
ting,  21-885 
Subornation  of  perjury,  joinder  with, 
12-535 
Venue    of,   25-933 
Sureties,  as  ground  for  setting  aside 
luslification  of,   18-405 
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PERJURY,    conld. 
Variance,  25-614 

As  to  time^  25-576 
Writ    of    review,    perjury   as    ground 
for  writ,  23-145 
PERPETUATION     OF     TESTIMONY, 
depositions,  7-201 
Discovery,  distinguished,  7-508 
Elections,     in     contests    before     con- 
gress, 8-88 
Equity  jurisdiction,  8-442 
PERSONAL    ACTIONS— Consult  analy- 
sis    of     tliis     article,     21-335.     See 
Forms   of  Action;    Suits  and  Ac- 
tions. 
Admiralty,  in,  see  Admiralty. 
Aliens,    against,   1-798 
Appearance,    judgment    in    personam, 

2-521 
Creditors'    suits,    personal   judgment, 

6-236 
Decrees  in,  1-548 
Default,   divorce,   alimony,   6-815 

Effect,  res  judicata,  6-824 
Deposit  in  court,  as  changing  to  pro- 
ceeding in  rem,  21-678 
Divorce,  in   part  in   nature  of,   7-739 
Ejectment,   mixed   personal   and   pos- 
sessory,  7-982 
Execution,    after  defendant's   death, 

15-768 
Ground  rents,  action  to  recover,  18- 

690 
Insane    person,    guardian   for,    13-497 
Judgments  in  personam,  14-770 
On   constructive   service,   14-868 
Vacating,    15-260 
Judicial  sales,  as  proceedings  in  per- 
sonam, 16-720 
Jurisdiction,     necessity     of     personal 
service,  17-679 
Non-residents,  over,  17-686 
Marriage,    nature    of    proceedings   to 

annul,  19-370 
Mechanic's   lien   proceedings,   nature 

of,  19-613 
Partnership    accounting,   21-24 
Proceedings  in  rem,  changing  to  per- 
sonal action,  21-678 
Process,    constructive    service,    23-527 

Territorial    limitations,    21-701 
Rent,  action  for,  18-475 

By  tenants  in  common,  18-482 
Revivor    in    personal    actions,    23-158 
Scire   facias  in,   15-753 
Special    assessments,    to    collect,    23- 

974 
Specific    performance,    23-1024 
PERSONAL    TN.TTTRTES,    see    Injuries 
to  Persons  and  Property. 


PERSONAL  PROPERTY  —  Consult 
analysis   of   this   article,   21-337. 
Adverse  possession  of,  execution,  15- 

885 
Bailments,  agistment,  1-976 

Attachment   of  bailed   property,   3- 

309 
Garnishment    of    bailee,    10-408 
Contract    to    purchase,    execution    on 

interests   under,   15-889,   891 
Crops  as,  15-892 

Cross-demands   in   proceedings   to   re- 
cover, 23-621 
Decedent,  of,  execution   on,   15-876 
Equitable   interests  in,  execution  on, 

15-863 
Execution,  see  Execution. 
Exemption  of,  generally,  16-25 
Fixtures,  18-677 
Fructus    industriales,    execution    on, 

15-892 
Joint   interests  in,   14-735 

Levy  on,  15-861 
Judicial  sales,  effect  of  confirmation^ 

16-799 
Jurisdiction,  of  title  to,  21-650 
Justice  'a       judgment,       enforcement 

against  personalty,   18-124 
Larceny,    allegations   as    to    property 

taken,  18-739 
Life  estate,  in  chattels,  execution  on, 

15-873 
Lost    goods,    action    of    trespass    by 

finder,  24-931 
Meaning  of,  in  exemption  laws,  16- 

25 
Mechanic's  lien,  buildings  treated  as 

personal  property,  19-599 
Ownership,  see  Title. 
Pleading   title    or    possession,    24-828 
Possessory,   warrant   to    recover,   24- 

427 
Quieting  title  to,  21-995 
Real  property  treated  as,  in  partner- 
ship accounting,  21-45 
Trespass,  against,  see  Trespass. 
Injunction    against,    24-965 
PETITIONS — Consult    analysis    of  this 
article,     21-349.       Sec     Declaration 
and  Complaint;   Verification. 
Admiralty,  1-489 
For  appeal,   1-559 
For   intervention,   1-521,    525 
Amendment,   1-849 

For  appeal,  highways,  11-72 
For  homestead   allotment,   11-393 
Appeals,  for,  2-293 

Failure      to      appeal,      for      relief 

against,   18-201 
For  rehearing,  2-407,  408 
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PETITIONS,  cont'd. 

Ajipeals,    contd. 

In  highway  proceedings,  11-72 
Appraisement    of    minor's    property, 

petition  prior  to,  12-824 
Apprentices,  to  bind  out,  2-574 
Attachment,    of    claim    of    third    per- 
son, 3-663 
Attorneys,  to  reinstate  disbarred,   3- 
873 
Lien,  to  enforce,  18-832 
Summary   proceedings   against,    IS- 
851 
Audita  querela,  as  a  substitute  for, 

3-S77 
Bankruptcy,     see     Bankruptcy     Pro- 
ceedings. 
Bills  and  answers,  to  amend  bill,  4- 

204 
Bills  of  exceptions,  for  mandamus  to 

compel   settlement,   4-348 
Bills  of  review,  for  leave  to  file,  4- 
422 
For   supplemental  in  nature   of,   4- 
457 
Boundaries,  to  establish,  18-657 

Boundary     commissioners,     to     ap- 
point,  18-668 
Eeturn   of,   specifying  objections 
to,   18-670 
■Certiorari,     applications     by,     4-906, 
958;  18-369 
In  highway  proceedings,  11-96,  267 
To     review    homestead    allotment, 

11-404 
To  review  special  assessments,  23- 
969 
Change  of  venue,  for,  4-985 

Contests  of  application,  5-22 
Commerce   court,  5-169 
Condition  subsequent,  to  enforce,  18- 

710 
Contempt,    procedure   on    civil,    5-394 
For  order  to   show  cause,  19-288 
Injunction,   violation   of,  13-299 
Decedents'  estates,  for  letters  of  ad- 
ministration, 6-503 
Accounting,   for,   6-592 

To  set  aside  account,  6-621 
Bond,  for  additional,  6-507 
Discovery  of  assets,  6-521 
Distribution,  for,  6-627 
Inventory,  to  compel,  6-524 
Order  for   sale,   for,   6-544,  549-544 
Eemoval    of   administrator,    for,    6- 
516 
Decrees,   to    set   aside,   6-768 
To  alter,  6-796,  797 
To  review,  12-785 


PETITIONS,  contd. 

Deeds,  to   rescind,  18-700 

Conditions   subsequent,   to    enforce, 

18-710 
Restrictions  in,  to  construe,  18-711 
To   enjoin   breach   of,   18-715 
Depositions,   to   take,   7-223 
Discovery,   for  inspection,   7-630 
For    production    of    documents,    7- 

614 
Statutory  action,  7-546 
Distress,  for,  18-528 
Divorce,  to  set  aside,  7-800 
To  modify  alimony,  7-844 
Dower,   for    assignment,    7-873 
Elections,  for  contests,  8-64 

For  recount,   8-106 
Emancipation,  for,  12-805 
Eminent    domain,   for    condemnation, 

8-279-290 
Equity,  in  interlocutory  proceedings, 

8-490 
Exchange  of  property,  to  rescind,  18- 

697 
Execution,  for  issuance  of,  15-779 
Execution  sale,  for  possession  under, 

16-222 
Guardian  ad  litem,  application  for  in 

writing,    10-733 
Guardian  and  ward,  for  appointment, 
10-784;    13-500 
Incompetent,  of,  12-15 
By  guardian  for  habeas  corpus,  10- 

818 
For  ancillary  guardianship,  10-907; 

13-535 
For   removal    of   guardian,    10-812; 

13-529 
For    transfer   to   foreign   guardian, 

10-905 
Presenting    claim    against    ward's 
estates,  10-854 
Habeas  corpus,  application  for  writ, 
10-920 
By  alien  11-922 
Heirs,  to  determine,  12-919 
Highways,   appeal   from   dismissal   of 
petition,    11-69 
Second  petition   to   establish,  11-58 
Homesteads,  for  allotment,  generally, 
11-319,  354 
Amendment   of,   11-332 
By  widow  and  children,  11-385,  390, 

392 
Contents   of  petition,   11-320 
Notice  of,  11-393 
Ownership,  setting  out,   11-322 
Proceedings  upon,  11-323 

Eeassignment,  11-369 
Signing   and  verifying,   11-322 
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PETITIONS,  confd. 
Homesteads,    contd. 

The   schedule,    11-322 
Improvements,   for,   18-684 
Infants,   sale   of  property,   see   infra, 
Judicial   sales. 
Decree   against,    to    review,   12-785 
Guardianship  of,  see  supra,  Guard- 
ian and  ward. 
Injunction,  13-43 

Boycotting,  against,  18-423^ 
Libelous    publication,    against,    18- 

427 
Picketing,   against,   18-422 
Strikes,   against,   18-421 
Vacate,  to,  13-206 
Violation  of  injunction,  petition  to 
punish  for,  13-295,  299 
Insane   persons,   in  insanity   proceed- 
ings,  13-449 
Claims  against  estate  of,  13-568 
Commission,   for,   13-474 
Commitment,  for,  13-537 
Guardian,  for,  13-500 
■Sale   of  property,   for,   13-574 
Traverse    of    inquisition,    for,    13- 
479 
Insolveneey,  in,  13-646,  650 

Assignee      of      insolvent,      claims 

against,    13-664 
Discharge  in  insolvency,  to  revoke, 

13-680 
Schedule,    annexing,    13-646,    653 
Interstate   commerce   commission,   to, 
14-254 
Upon  orders  of  the  commission,  14- 
274 
Interstate  commerce,  to  enjoin  inter- 
ference with,  18-427 
Intervention,    for,    14-291,    310,    314, 

322 
Judge,  for  change   of,   16-681 
Judgment,  to  vacate,  15-200,  218,  225 
Equitable  relief  where,  15-280 
Judgment    entered    upon    mandate, 
19-345 
Judicial  sales,  for  leave  to  purchase 
at,  16-774 
Bids,  to  open,  16-779 
Confirmation,  objections  to,   16-791 
Enforce,  to,  against  purchaser,   16 

828 
Infant's  property,  12-815 
Insane    person's    property,    13-573, 

574 
Proceeds,    for    distribution    of,    16- 

831 
Resale,    for,    16-825 
Vacate,    to,    12-851,    852;    10-818 


PETITIONS,  contd. 

Jurisdiction,    as    determining,    17-660, 
675 
Voters,  petition  of,  17-707 
Juvenile  proceedings  in,   12-864 

Verification  of,  12-867 
Labor  union,  for  injunction   against, 

18-418 
Libelous    publication,    to    enjoin,    18- 

427 
Liens,  for  sale   of  property,   18-1010 
Life  estate,  to  terminate,  18-627 
Liquor    nuisance,    to    abate,    14-459, 

461 
Mandamus,   for,    19-258 

Conformity  of  writ  to  petition,  19- 

283 
For    bridges,     to     compel    opening 

and  repair  of,  11-272 
Highways,    to    compel    payment    of 
damages,    11-113 
To   compel    opening   of,    11-106 
To   compel   repair   of,   11-123 
To  compel  restoration  of,  11-125 
To  remove  obstructions  from,  11 
172 
Jury  commissioners,  against,  16-964 
Labor    union,    to    restore    member, 

18-415 
Licenses,    to    compel    issuance    of, 
18-976,    977 
Mesne  profits  for,  19-778 
Mine  inspection  and  survey,  for,  19« 

817 
Mortgage,   infant's   property   to,    12- 

858 
Motion,  treated  as,  15-217 
Naturalization,    for    cancellation    of, 

20-274 
New  trial,  for,  20-578,  606 
Notice,  for  leave   to   file,   of  injuries 
from  highways,  11-206 
Of    petition    for    sale    of    infant's 

property,    12-821 
Of  petition  to  become   sole  trader- 
11-817 
Partnership,      in      actions      by      and 

against,  21-72 
Penalty,   for,   against   sheriff  or   con- 
stable,   23-850 
Prisoner,  to    inquire   into   sanity    of, 

13-554 
Probate  courts  in,  21-659 
Process,    for  order  of  publication,    23- 

534 
Prohibition,  for  writ  of,  21-819 
Quiet    title,    to,    18-719 
Quo    warranto,    in    nature    of,   power 
of  disqualified  judge  to  grant,  16- 
692 
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PETITIONS,   coufd. 

Eoi'civcr,  for,  see  Receivers. 
Echcaring,  see  Rehearing 
Rescission,  for,   of   deed,   18-700 
Exchange    of    realty,    18-697 
Restitution,    for,    19-357 
Revivor,   for   23-168 
Sequestration,    for,    23-492 
Sheriffs    and     constables     on     official 
bond,    23-905 
For    removal    from    office,    23-922 
Sole  trader,  to  become,  11-817,  818 
Verifica+ion    of    petition,    for    allot- 
ment   of    homestead,    11-393 
!For   emancipation,   12-806 
To  sell  infant's  property,  12-820 
Waiver,  of  defects  in,  13-300 
"Writ  of   error,  coram   nobis,  for,   15- 
376 
In   criminal   cases,  23-123 
Writ   of   review,   for  23-144,   145 
PETITORY   ACTIONS,   see  Real    and 
Mixed   Actions;    Title. 
In  admiralty,  1-402 
Under   civil   law,  22-310 
PEWS,  see  Religious  Societies. 
PHILIPPINE    ISLANDS,    appeal    and 
error  from   courts   of,  25-380 
Bill   of  Rights,   privilege   of  accused, 

under,   12-295 
Courts   of,   24-81 

Jury  trial   in   Philippines,   16-853 
Land  registration,  review  by  writ  of 
error,  26-610 
PHOTOGRAPHS,  PROPERTY  IN,  see 

Personal  property. 
PHYSICAL    EXAMINATION— Consult 
analvsis'    of     this    (article,    (21-352. 
See  9  Ency.  of  Ev.  783. 
Bills    of    particulars,    distinctions,    4- 
375 
Chambers,   power    to   order   at,   16- 
620 
Contempt    to    enforce,    19-387 
Discovery,  analogous  to,   7-528 
Divorce,    7-752 
Federal    courts,    conformity    to    state 

practice,   25-489 
Marriage,  in   annulment   pro<;eedings, 

19-387 
Workmen's  compensation,  in  proceed- 
ings for,   26-543 
PHYSICAL   STATE,   see   Physical  Ex- 
amination. 
Province  of  judge  and  jury  as  to,  21- 
837 
PHYSICIANS  AND  SURGOENS— Con- 
sult  analysis  of  this  article   21-365 
See  Health;  Licenses;  Negligence; 


PHYSICIANS  AND  SURGEONS,  contd. 
Physical  Examination;  Witnesses; 
Work  and  Labor. 

Abortion,  advice  of  physician,  1-109 
Cross-demands,  in  actions  for  ser- 
vices, damages  for  malpractice, 
23-687 
Defamation  of,  how  alleged,  18-905 
Exemptions  to,   16-101 

Claims   of,  against,  16-115 
Dentist's    instruments    and    tools, 

16-58,  65 
Fees  of,  16-40 
Library,   16-65 

Insurance  on,   1&-83 
Tools  of  physician,  16-63 
Wagon,    exemption    of,    16-77 
Homicide,  by  criminal  negligence,  11- 

602,  621 
Insane    persons,    affidavit    by    physi- 
cian, 13-453 
Certificate  of,  to  petition  for  com- 
mitment,   13-537 
Jury,  to  attend,  17-439- 
In  jury  room,  17-575 
Liquor,  negative   sale   by,  14-367 
Malpractice,    exemptions    in    actions 
for,   16-107 
Homicide,    information    for,    11-621 
Jury,    unauthorized    inspection    by, 

17-517 
Survival  of  action,  24-620 
Medical      attendance,     pleading      ex- 
penses  of,   13-372 
Recoupment,   in   actions  for   services, 

23-671 
Restraint    of    trade,    pleading   breach 

of  contract  in,  23-95 
Unlawful   registry,   venue   of   offense, 
25-934 
PICKETING,  see  Labor  Unions. 
PICTURES,  see  Obscenity;  Post  Office. 
PILOTS,  see  Ships  and  Shipping, 
PIRACY — Consult   analysis   of   this   ar- 
ticle   21-388.       See    also    Criminal 
procedure. 
PLACE,  see  Certainty  in  Pleading;  In- 
dictment  and  Information;    Plead- 
ing; Venue. 
Allegations  of,  criminal  prosecutions, 
see    infra,    Indictment. 
In  civil  actions,  6-674.     See  Venue. 
Complaint     for     price     of     goods 
sold,    23-248 
Injury   to   passenger,   21-136 

Penalty,    in    recovery    of,    14-470 
Court,   to   hold,   an   element   of  juris- 
diction, 17-649 
Designating  in   process,  21-724 
Distress,   of,  18-524 
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PLACE,    contd. 

Execution  sale,   of,  16-181 

Filing,    for,    papers    with    justice    of 

peace,    18-29 
Indictment    and    information,    charg- 
ing   in,    12-296,    561;     14-375 
Amendment  as  to,  12-552 
Liquor   laws,   prosecutions   for   vio- 
lating,   14-425,   427,  431,  455 
Nuisance,  20-692 
Eiot,    23-187 
Robbery,    23-193 
Injunction,    pleading    in,    13-71 
Hearing,   of,   13-155,   177,   248 
Insolvent's    residence,     alleging,    13- 

651 
Insurance,  of  insured's  death,  14-9 
Intoxicating  liquors,  alleging  place  of 
sale,   14-416,  482 
Complaint  for  seizure,  14-494 
Indictment     and     information,     in, 
see  supra,     Indictment  and  In- 
formation. 
Judgment,     to     render,     in     justice's 
court,   18-101 
Entry  of,  judgments  by  confession, 
14-831 
Judical    sale,    of,    16-751 
Notice,    stating    in,    16-741 
Order   for,    specifying   in,    16-728 
Jury,  of  drawing  panel,  16-970 

Jury    commission,    of    meeting    of, 

16-962 
Verdict,    to   deliberate    on,    17-534 
Justice's   court,   pleading  in,  18-34 
Justification    of    sureties,    on    appeal 

bonds,     18-245 
Libel  and  slander,  alleging  place  of, 

18-912 
Master    and    servant,    stating    place 
in  notice  of  injurv  to  servant,  19- 
464 
Motion,   of  stating  in   notice,  13-256 
Of  tender,  -pleading,  24-768 
Of  trial,  24-1026 
Process,  of  service  of,  23-511 

Statement   in    return    as   to,   23-102 
Proof  of,  in  contract  actions,  11-1047 
Prostitution,    alleging    place     in     in- 
dictment   for,    21-826 
Province  of  judge  and  jurv  as  to,  21- 

850 
Public    drunkenness,    allegiations    as 

to,  21-873 
Return  of  process,  to  what  place,  23- 

99 
Sale,    of.    alleging    in    complaint    for 

purchase    price.    23-248 
Service,   of.   of   notices   or  papers  in 
the  cause,  23-560 


PLACE,  contd. 

Street,   included   in  term,   11-46 

Strike,    of,    pleading,    13-72 

Suits    and    actions,    of    bringing,    see 
Venue. 

Trespass,     variance     and     failure    of 
proof,    24-957 

Variance   as  to,  civil  cases,  25-671 
Criminal   case,   25-569 
Place   of   injury,   21-149 
PLEADING- — Consult    analvsis    of   this 
article,        21-390.  See        Abate- 

ment, Pleas  of;  Account  and 
Accounting;  Affidavits  of  Merits 
and'  Defense;  Answers;  Arraign- 
ment and  Plea;  Assumpsit;  Bills 
and  Answers;  Bills  of  Particulars; 
Bills  To  Enforce  Decrees;  Bills  To 
Impeach  Judgments  and  Decrees;  ' 
Case  (the  Action  of  Trespass  on 
the) ;  Cause  of  Action;  Certainty 
in  Pleading;  Choice  and  Election 
of  Remedies;  Conclusions  of  Law; 
Confession  and  Avoidance;  Con- 
struction and  Theory  of  Pleadings; 
Convenant,  Action  of;  Cross-BiU; 
Cross-Complaint;  Debt;  Declara- 
tion and  Complaint;  Demurrer;  De- 
nials; Departure;  Detinue;  Dis- 
claimer; Duplicity;  Ejectment; 
Equity  Jurisdiction  and  Procedure; 
Exhibits;  Frivolous  and  Sham 
Pleadings;  Illegality,  How  Plead- 
ed; Indictment  and  Information; 
Inducement;  Information  and  Be- 
lief; Interpleader;  Issues  in  Plead- 
ing and  Practice;  Joinder  of  Ac- 
tions; Judicial  Notice;  Jurisdic- 
tion; Justices  of  the  peace;  Limi- 
tation of  Actions;  Mental  State; 
Multifariousness;  Negligence;  Nul 
Tiel  Record;  Oyer  and  Profert; 
Plaa  in  Equity;  Pleas;  Prayer; 
Probate  Courts;  Puis  Darrein  Con- 
tinuance, Pleas  of;  Records;  Re- 
pleader; Replevin;  Replication  and 
Reply;  Repugnancy;  Set-Oif, 
Counterclaim  and  Recoupment; 
Several  Counts;  Statement  or  Af- 
fidavit of  Claim;  Striking  Out  and 
Withdrawal;  Successive  Suits; 
Supplemental  Pleading;  Surplus- 
age and  Scandal;  Time  To  Plead; 
Trespass;  Trover  and  Conversion; 
Venue;  Verification;  Waiver;  Writ 
of  Entry;  and  many  other  titles  ^ 
wliere  the  rules  of  pleading  are  ap- 
plied  to  specific  cases. 

Abandonment  of  homestead,  11-468 
Abbreviations,   1-73 
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PLEADING,  coJitd. 

Accounting,  in  suits  for,  21-559 
Action,  ci8  determining  character  of, 

13-43 
Admiralty,   1-445 
Claim,  "1-502 

Formal   x^arts,    1-446,   448,   450,   461 
New  in   appellate   court,   1-566 
Admissions  in,  instructions  as  to,  13- 
789 
Judgment    as    res    judicata    of    ad- 
mitted   facts,    23-52 
Adverse    parties    determined    by,    12- 

919 
Affidavits,    see    Affidavits    of   Merits 

and   Defense. 
Age    of    insured,    14-30 
Aider    by    verdict,    notice    of    claim, 
failure   to    allege,    20-103 
Replevin,    22-928 

Trespass,    description    of    property, 
24-945 
Time,    24-947 
Alternative  pleading,  2-51;  6-694;  11- 
117;    19-471 
Complaint    for    injury    to     servant, 

19-479 
In   indictment,    as   ground    for   de- 
murrer,   12-649 
Amendment,    see    Amendments    and 
Jeofails;    New   Cause   of  Action 
or  Defense;  Parties. 
Jurisdiction,    as    to,    17-915 
Amercement,    in    actions    to    amerce 
sheriffs     and     constables,     23-849 
Answers,  see  Answers;  Bills  and  An- 
swers;  Confession  and  Avoidance; 
Denials;  Pleas. 
Appeals,  see  Appeals. 
Appellate  court,  in,  21-670 
Argumentative  pleading,  2-49 
Arguments,    comments    on,    2-757 

Reading   in,   2-815,   816 
Arrest  of  judgment,  for  matters  not 

pleaded,   2-1011 
Assault,   of  carrier's  servant,   21-135 

To    passenger,    21-144 
Assignments,   3-121;    21-193 
Of  insurance  policy,  14-55 
Of  patent,   21-193 
Assignments   for    creditors,    3-60,    67, 

70,  81 
Assumpsit,  3-206 
Attorneys,  on   disbarment,   3-866,   870 

Client,   actions   against,   18-843 
Bankruptcy,  discharge  in,  11-979 
Bills,   in    equity,    see    Bills    and   An- 
swers. 
Bills    of   particulars,    whether    plead- 
ings, 4-377 


PLEADING,  conid. 

Bills  of  particulars,  contd. 
To  explain,  4-378 

Bills   to   enforce    decrees,   4-465-469 

Bills  to  impeach  judgments  and  de- 
crees, 4-480 

Bonds,  4-496 

Performance    of    conditions,    13-341 

Boundaries,  proceedings  before  com- 
missioners,   18-668 

Boycott,   13-52 

Bill  to  restrain,  13-68 

Breach  of  promise,  4-549 

Briefs,  statement   of  errors,  4-579 

Caption,  defects  in,  striking  entire 
pleading,    24-259 

Cause  of  action,  see  Cause  of  Action. 

Certainty  in  pleading,  see  Certainty 
in  Pleading, 

Chambers,  power  of  judge  in  as  to, 
16-612 

Champerty,  18-846 

Chattel    mortgages,    actions    for    pos- 
session,  5-50 
Foreclosure,    5-69 

Collateral  attack,  pleadings  wanting 
or   defective,   15-449 

Collision,  5-133 

Colloquium,  use  of,  in  indictment, 
12-343 

Collusion,   13-52 

Commerce  court,  5-169 

Common      carriers,      for      pen-alties 
against,  21-168 
Loss  or  injury   to  baggage,  21-164 

Commons,  in  actions  respecting,  18 
638 

Complaint,  see  Declaration  and  Com- 
plaint. 

Conclusions,  see  Conclusions  of  Law. 

Conditions,  compliance  with  preced- 
ent conditions,  11-998;  13-341; 
14-39,  42,  66,  77;  18-489,  845; 
19-621;   23-910 

Confession  and  avoidance,  5-228 
See  Confession  and  Avoidance. 

Conjunction,  failure  to  use,  cured  by 
verdict,  12-700 

Consent,  to  maintain  obstruction  on 
highway,  11-230 

Consideration,  partial  failure  of,  H- 
1023 

Consolidation  of  actions,  effect  on 
pleadings,  5-275 

Conspiracy,  13-52 

Construction    and    theory    of,    5-335. 
See  Construction  and  Theory  of 
Pleadings. 
After  issue  joined,  5-453 
After  trial,  5-353 
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PLEADING,  contd. 

Construction  and  theory  of,   contd. 
Code  rule,  5-346 
Common   law   rule,   5-343 
Homestead  claim,  11-429 
Contempt,    13-298 
Contract,  of  carriage,  21-123 
Contra  formam  statuti,  see  Statutes. 
Contribution,  5-502 
Contributory    negligence,    negativing, 
in   action   on   implied  indemnity, 
12-32;  21-136 

Injuries    from    highways,    11-280 
Copyright   proceedings,   5-512 
Corporate  capacity,   of  common  car- 
rier, 21-118 
Corporations,  actions  by,  5-638 
Actions  against,  5-652 
Averments   of   incorporation,    5-640 
Foreign,  5-742 
Statutory  liability  of  stockholders, 

5-693 
Stockholders'  suits,  5-713 
Court  of  claims,  in,  25-240 
Court  rules,  6-61 
Courts  martial,  6-114 
Covenants,  breach  of,  13-381 
Creditors'  suits,  6-208 
Cross-demands,  23-774 

Effect   and   consequences  of   plead- 
ing, 23-803 
Customs   and   usages,  when   required, 
6-329 
Averments  of,  6-332 
Of  carrier,  21-127 
Customs    duties,   actions   for   forfeit- 
ures, 6-356 
Damages,  13-360,  364;   14-485 
Ejection  of  passenger,  21-158 
Exemplary    damages,    13-366,    369; 

14-485;   18-919 
Justice's  court,  in,  18-33 
Libel   and   slander,   in,    18-918,   947 
Liquidated  damages,  13-368 
Master  and  servant,  to  servant,  19- 

500 
Profits,  loss  of,  13-377,  380 
Prospective  damages,  13-368 
Special    damages,    12-715;    13-364, 
365 
Bond,  action  on,  13-345 
Labor    unions,    against,    18-417 
Libel  and  slander,  18-919,  961 
Loss  or  injury  to  baggage,  21-165 
To  passenger,  21-126,  136 
Dates,   in    indictment,    12-608,   650 
Death  by  wrongful  act,  6-404 
Decedents'     estates,     accounting     in 
equity,  6-597 
In   proceedings  for,   6-592 


PLEADING,  contd. 

Decedents'     estates,     accounting     in 
equity,   contd. 

Setting  aside  account,  6-616 
Claims,   objections  to,   6-533 
Distribution,  application  for,  6-628 
In  appellate  court,  6-586 
Objections  to  account,  6-600 
Eeference,  on,  6-542 
Sales,  application  for,  6-558 
Setting  aside,  6-576 
Decrees,  supported  by  pleadings  and 
evidence,    6-750;    21-45 
Kecitals,  6-777 

Deeds,  18-715 

Default,  failure  to  plead,  6-804 
Defenses,      anticipating,      libel      and 
slander,  in,  18-915.   See  Defenses. 
Inconsistent    defenses,    11-1029 
Subsequent    to     commencement    of 
suit,  24-347 
Demand,  in   trover,   13-607.     See  De- 
mand. 
In  actions  against  principal,  21-558 
Injunction,  13-72 
Demurrer,    6-849.     iSee    Demurrer. 
After,  6-940 

After  overruling,  6-1001-1005 
After  sustaining,  6-996-1001 
Form  of,  12-654 
Matter  on  face  of,  6-888 
Must  identify,  6-872 
To  indictment,  time  for,  12-653 
To  part,  6-857-860 
What  may  be  demurred,  6-856 
Demurrer    to    evidence,    defects    not 

waived  by,  7-5 
Denials,  see  Denials. 
Departure,  7-117.     See  Departure. 
Deportation   proceedings,    11-905,   911 
Disaffirmance,  in  suit  to  cancel  deed 
or  contract  of  insane  person,  13- 
606,  610 
Discovery,  interrogatories  as  part  of 

pleadings,  7-581 
Disease,   actions    for    injuries,    13-358 
Disjunctive,  in  the,   12-334,  650 
Divorce,  see  Divorce. 
Dower,  7-873 
Due  process  of  law,  prescribing  rules, 

7-912 
Duplicity,  7-932.     See  Duplicity. 
Earnings,  loss  of,  13-375 
Easements,   7-966 
Ejectment,    in,    for    leased    premises, 

18-565 
Elections,  in  contest,  8-64 
Elkins    Act,   in    suits    respecting,   14- 

282 
Eminent   domain,   8-278 
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PLEADING,  cfliifd. 

English   iaiimiago,   pleading   must   be 

in,  112-308 
Entitling,  contempt,  13-298 

Mandamus,   19-2(30 
Equitable    and    legal    relief   in    same 

action,   24-378 
Errors,  to  assignment  of,  8-648 
Escape,  in  actions  for,  21-600 
Escheat,  8-671 
Estoppel,  13-57 
Nature    of,    8-680 
Necessity  for,  8-682 
Third    party    claims,    16-144 
Evidence,    as,    amendment    of    judg 

ment,   15-146 
Execution,  necessity  of  pleadings,  to 
obtain,  15-779 
Sales,  enforcing,  16-199,  222 
Executors     and     administrators,     ac- 
tions  against,   8-757 
Actions  by,  8-738 
Bonds,   actions   on,   8-788 
Eoreign,  actions   against,  8-778 
Actions  by,  8-751 
Exemption,  11-486 

Appraisement,  as  affected  by  plead- 
ing exemption,   11-513 
Wages,    of,   in    bill    to    enjoin    gar- 
nishment, 13-83 
Exhibits,  8-794.     See  Exhibits. 
Injunction,  in,   13-67 
Not  a  part  of  at  common  law,  8-794 
Part  of  in  equity,  8-814 
Pleadings,  as  exhibits,  17-555 
Explosives,  injuries  by,  13-384 
Factors  and  brokers,  8-868,  879,  885, 

P05 
Facts,    necessity    of    pleading,    13-50, 
51.       See     also     Conclusions     of 
Law. 
False      representations,      see      infra. 

Fraud  and  deceit. 
Federal    courts,    conformity   to    state 
practice,   25-481 
Objections,    25-485 
Forcible  entry  and  detainer,  8-1109 
Former    adjudication,    15-614 

Establishing  title  to  patent,  21-199 
Form    of    action    determined    by,    21- 
118 
Applications  to  probate  courts,  21- 
659 
Forms,    see   rorms.     See   also   Statu- 
tory Forms. 
Fraud    and    deceit,    10-49;    13-53;    14- 
62;    15-135;    18-23,   697 
Actions    against    surety,    21-582 
Alleging,  in  suit  to  cancel  deed  or 
contract,  13-606 


PLEADING,  confd. 

Fraud    and    deceit,    coiltd. 
Alleging,   contd. 
In    motion    to    amend    judgment, 
15-135 
Deed,  in,  18-700 

Suit  to  cancel,  deed,  13-607 
Injunction,  in  bill  for,  13-49,  60 
Judgment,     in.   application    to   va- 
cate,   15-218 
Justice's  court,  in,  18-39 
Partnership  accounting,  21-36 
Patent    infringement    suits,    21-204 
Patent,   in   obtaining,   21-194 
Public    lands,    in    obtaining    patent 
to,   21-882,   890 
Frauds,  statute  of,  10-68 

Frivolous    and     sham,     10-260.       See 
Frivolous    and    Sham    Pleadings. 
Game   and   fish,   10-311 
Gaming,  civil   recoveries,  10-323 

Forfeitures,  10-334 
General   and   specific   allegations,  lat- 
ter control,  24-832 
General  issue,  in  trespass,  11-125 
Guaranty,   10-682 
Guardian,  proceedings  to  remove,  13« 

526 
Habeas  corpus  on  return  or  writ,  10- 

933 
Haec  verba,  in,  11-989 
Homestead,  11-342-356,  419,  422,  429 
Hypothetical  pleading,  2-49 
Illegality,       see      Illegality,       How 

Pleaded. 
Indemnity  bonds,   actions   on,   23-859 
Indemnity  contract,  12-31,  32 
Indians,  in  actions  concerning,  12-48 
Indictment,     in,     see     Certainty     in 
Pleading;     Indictment     and    In- 
formation. 
Inducement,  see  Inducement. 
Infancy,  as  ground  for  annulment  of 

marriage,    19-382. 
Information,  12-294 

Filed  before  pleading,  12-119 
Tn  civil  cases,  12-714 
Information  and  belief,  see  Informa- 
tion and  Belief. 
Injunction,  in,   11-110;   13-43,  56 
Against   foreclosure   of  mortgages, 

19-918 
Bonds,  in  suits  on,  3-338 
First   application   for,   13-56 
Grounds  for,  13-47 

Irreparable   injury,    13-59,    73 
Informal    pleadings    in,    effect    of, 

13-210 
Judgment,   restraining,   18-19 
Mistake  in,  13-54 
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PLEADING,   contd. 
Injunction,    contd. 

To  protect  mining  claims  and  prop- 
erty, 19-804 
Injuries;   13-353,   383 

Justice's  court,  in,   18-35 
Wilful    injury,    13-354 
Innkeepers,   actions  against,  13-417 
Innuendo,  use  of,  12-343,  18-906 
In  rem  proceedings,  in,  21-678 
Insanity,  as  defense,   13-608,  622 
Actions  by  and  against  insane  per- 
sons,  13-568,   604 
Adjudication   of   insanity,   13-609 
Insanity   proceedings,    pleading    in, 
13-449 
Insolvency,  discharge  in,  13-684 
Actions  by   assignee,  in,   13-663 
In  injunction,  13-80 
Instructions,  reading  in,   13-760 
Insurance,    actions    on    policy,    14-26 
Assignment  of  policy,  14-55 
Insurable    interest,    14-32 
Loss,   14-35 

Notice   of  loss,   14-44 
New  matter,  14-57 
Payment,    of   premiums,    14-43 

Non-payment   of  insurance,  14-54 
Rescission  of  policy,  14-64 
Intent,  see  Intent. 
Interest,  contract  for,  14-119 

Legal  interest,  meaning  of  in  plead- 
ing,   14-122 
Internal  revenue,  recovery,  14-144 

Forfeiture   proceedings,    14-148 
Interpleader,  in,  14-198 

Bill  in  the  nature  of,  14-237 
Interstate  commerce,   in,  proceedings 
before    the   commission,    14-254 
Discrimination  in  rates,  14-256 
Orders    of    commission,    enforcing, 
14-274 
Intervention,   in,   14-321 
Intoxicating    liquors,    abatement     of 
nuisance,  14-461 
Civil  damage  acts,  proceedings  un- 
der,  14-481 
Penalties,  actions  for,  14-469 
Person  to  vt'hom  sold,  alleging,  12- 

298 
Recovery   for,   14-517 
Irreparable  injury,  see  supra,  Injunc- 
tion. 
Issues,  determined  by,  14-524,  533 
Joinder  of  counts,  23-813 
Joint  adventure,   21-109 
Judgment  on,   14-926 

Indemnity,   in,   12-32 
Insufficient    or    defective    plead- 
ings, 14-929 


PLEADING,  contd. 
Judgment  on,  contd. 

Motion  for,  place  of  making,  16- 
613 
Conformity    to    pleadings,    14-904; 
15-35 
Consent   judgment,   14-919 
Default,   on  defendant's  failure   to 

plead,   14-872 
Mining   claims,   proceedings   to   as- 
sert,   19-792 
Necessity  of  pleadings,  14-788 
Confession,  judgment  by,  14-811, 

827 
Justice's  court,  in  see  infra.  Jus- 
tice's  court. 
Judicial  notice,  pleading  matters  of, 

16-598 
Judicial  sales,  setting  aside,  16-818 
Jurisdiction,  determining  from  plead- 
ings, 17-661,  670,  675,  682 
Jurisdictional    facts,    pleading,    14- 
491;   17-914 
Affidavit,  in,   12-138 
Indian    depredation    suits,    12-49 
Information,    in,    12-138 
Injunction,  in,   13-56 
Jury,    right    to,    as    determined    by 
"pleadings,    16-872,    878,    883,    884 
Challenge,    in    nature    of    pleading, 

17-146 
Jurv    room,    taking    pleadings    to, 
'17-554 
Justice's  court,  in,  18-15 

Defendant's   pleading,   18-35 
Informal  pleadings  in,  18-27 
Necessity   of  pleadings,   18-15 
Whether  oral  or  written,  18-31 
Justice's  judgment,  action  on,  18-148 
Justices  of  peace,  in  actions  against, 
18-390 

Bond   of,   actions   on,   18-392 
•Justice's  record,  entry  on,  18-157 
Justification,  in  libel  and  slander,  18 

930 
Knowledge,  in  action  for  penalty,  14- 

471 
Laches,  necessity  for  pleading,  18-434 

Negativing  laches,  18-431 
Landlord  and  tenant,  actions  for  in- 
juries to  premises,  18-455 
Dispossessory    proceedings,    18-665, 

584 
Lien,  enforcement  of,  18-553 
Rent  and  advances,  actions  for,  18- 
487 
Attachment  for,  18-519 
Damages   for  loss  of,   13-384 
Distress  for,  18-528 
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PLEADING,  contd. 

Law  of  forum  governs,  22-726 

Law    of    the    ease,    questions    as    to 

pleading  determined,  18-796 
Leave   to  file,  demurrer  for   lack  of 

24-541 
Legal  effect,  according  to,  11-989 
Legal  remedy,  inadequacy  of,  18-866. 
See  also  Bills  and  Answers. 
Inadequacy  of,  21-35 
Libel  and   slander,   18-893 
Damages,  18-918,  947,  961 
Justification,  18.-930 
Malice,   18-914 

Mitigating  circumstances,  18-936 
Pleadings,  as  basis  of,  18-936 
Privilege,  18-928 

Negativing,  18-916 
Probable  cause,  want  of,  18-914 
Truth  of  charge,  18-945 
Licenses,  specially  pleaded,  18-640 

Keal  property,  in,  18-985 
Liens,  13-412;  18-997,  1015 

Actions  to  enforce,  upon  logs,  19-4 
In  proceedings  to  enforce,  liens  for 
wages,  19-443 
Life     tenant,     in     actions     by     and 

against,  18-626 
Lis  pendens,   18-1092 

As  affecting,  18-1091 
Loss,  in  action  for  insurance,  14-35 
Lost  instruments,   19-35 
Lost  or  destroyed,  see  Records. 
Lotteries,  actions  for  penalties,  19-53 
Malice,  see  Malice. 
Malicious  prosecution,   13-315 
Mandamus,    19-258 

In  highway  proceedings,  11-106 
To  review  rulings  as  to  pleadings, 
19-202 
Marriage,  grounds  for  annulment,  19- 

379 
Marshaling  assets,  in  proceeding  for, 

19-401 
Master   and    servant,   in   actions   for 
wrongful    discharge,   19-448 
Actions   against    third    persons   for 
procuring    discharge    of    serv- 
ant,  19-456 
Actions  for  injuries  to  servant,  19- 

469 
Actions  for  wages,  19  433,  446 
Matters  of  aggravation,   12-354 
MTechanie's  lien  in  proceedings  to  en- 
force.    See  Mechanic      Liens. 
Lien  for  public  work,  19-622 
Medical  expenses,  13-372 
Mental    state,    mental   suffering,    13- 
371;    19-765 


PLEADING,  contd. 
Mental  state,  contd. 
Impairment  of  mental  faculties,  13- 
358 
Mining  claims,  in  proceedings  to  re- 
cover, 19-788,  798 
In  suits  to  quiet  title  to,   19-801 
Miscarriage,  results  of,  13-358 
Misnomer   of    supplemental  pleading, 

24-538 
Mistake,  19-833;  21-36.     See  Mistake. 
Moratory  act,  19-858 
Mortgages,  in  foreclosure  proceedings, 
19-946 
In  actions  on  mortgage  debt,  19-899 
Proceedings  to  compel  satisfaction, 

19-880 
Proceedings  to   recover   mortgaged 

premises,  19-887 
Writ  of  entry  to  foreclose,  19-904 
Motion,  to  support  motion  for  set-off 

of  judgment,  16-569 
Multiplicity  of  suits,  suit  to  enjoin, 

20-81 
Names,  abbreviation  of,  in  pleading, 
12-311.    See  also  Names. 
Of,    negligent    servant    of    carrier, 

21-134 
Of  partners,  21-74 
In  accounting,  21-35 
Negativing      defenses,     in     criminal 
pleading,  12-350 
Actions    for    discharge    of    servant, 

19-432 
Complaint    for    injury    to    servant, 

19-497 
Injunction,  in,  13-58 
Ordinances,   in    complaints   on,    18- 
34 
Negative     pregnant,     see     Negative 

Pregnant. 
Negativing   provisos   and    exceptions, 
in  affidavit,  12-138 
Homestead   claims,   11-428 
Indictment    or    information,    1-108; 
11-104,  605,   637,   882,   927;   12- 
299 
Aider  by  verdict,  12-699 
Negligence,  13-417 

Common  carrier,  of,  21-128,  133 
Ejection  of  passenger,  21-158 
Highways,  injuries  from,  11-278 
Insurance,  in  action  on  policy,  14- 

61 
Justice's  court,  in,  18-33, 
Loss  or  injurv  to   baggage,  21-165 
Of   agent,   21-558 
Of  carrier,  21-132 
New  matter,  see  New  Matter. 
New  trial  for  rulings  on,  20-442 
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PLEADING,  conid. 

Non-payment,  11-1006,  1008 
Notice,  see  Notice- 
Homestead  claim,  of,  11-428 
Injunction,  necessity  of  dispensing 

with,  13-86 
Injury  and  claim,  11-281 
Insurance,    notice    of   loss,    14-44 
Of  infringement   of  patent,   21-200 
Nuisance,  action  on,  20-674,  687 
Numbers,  in  indictment,   12-608 
Objections    and    exceptions,    see    Ob- 
jections and  Exceptions. 
Officers,   in   actions   by   and   against, 

see  Ofl&cers. 
Oral  pleading,  in  justice's  courts,  XS- 
SI 
In  mandamus,  19-258 
Ordinances,   in   justice's   court,   18-34 

Void  ordinance,   13-54 
Ownership,  in  justice's  court,  18-35 
In    action   by    seller    for  damages, 
23-231 
Partition   suit,  in,  20-1023 
Partner,  in  actions  by  surviving,  21- 

104 
Partnership,      in      actions      by      and 
against,    21-72 
Actions  -between  partners,  21-10,  15 
Limited     partnership,     actions     by 

and  against,  21-107 
Proceedings  to  settle  affairs  of,  21- 
34 
Partv    walls,   actions   respecting,    21- 

112 
Passenger,  relation  of,  21-118 
Patents,  bill  to   review   patent  office 
decision,   21-179 
Infringement  suits,  12-193 
Payment,    13-85;     14-895.      And    see 
Payment. 
As  defense,  21-583 
In  actions  for  wages,  19-450 
Non-payment,  11-1008 
Of  insurance,  14-54 
Premiums,  pleading,   14-43 
Tender  of,  ]3-85;  18-566 
Penalties,   11-169;    14-469;   19-53 
In  actions  to   recover,   19-567;    21- 

934 
Penal  damages,  13-369 
Performance,  in  suits  for  specific  per- 
formance,     23-1052.        See      Per- 
formance. 
Of  conditions  precedent,  24-344 
Petitions,  see  Petitions. 
Physical  pain,  13-.';70 
Place,   see   Place. 

Indictment  and  information,  12-296 
Aider  by  verdict,  12-700 


PLEADING,  contd. 
Place,    contd. 

Injunction,  in,  13-71    ' 
Justice's  court,  18-34 
Of  injury  to  passenger,  21-136 
Penalty,  in  action  for,  14-470 
Possession,  in  injunction^  13-66 
Prayer,  see  Prayer. 
Precedent    conditions,    see    Perform- 
ance, 
Preliminary   complaint,   see   Prelimin- 
ary  Complaint. 
Premiums  payment  of,  14-43 
Principal   and  agent,   actions  by  and 
against,   21-555 
Breach    of    contract    by    principal, 
21-559 
Principal     and     surety     in     actions 
against  surety,  21-580 
Proceedings  by  surety,  21-595 
Prisoner,  actions  for  labor  of,  21-609 
Privilege,  in  libel  and  slander,  18-916, 
928 
Negativing,  18-916 
Probable    cause,   want   of,   action   on 
bond,  13-343 
Libel  and  slander,  18-914 
Probate  courts,  in,  21-659 
Process,  in  action  for  abuse  of,   21- 
796 
Necessity  of  prior  pleading,  21-695 
Not   a  pleading,   21-682 
Prior  to  pleading,  21-698 
Upon  filing  new  pleading,  21-691 
Profits,   loss   of,   13-377,   380 
Prohibition,  application   for   writ   of, 

21-819 
Public   charities,  in   suits  to   enforce, 

21-869 
Public  lands,  in  actions   for  injuries 

to,  21-887 
Public  wrongs,  in  injunction,  13-78 
Purpose   of  pleading,   14-521;    18-18 
Quo  warranto,  in,  22-73 
Eatification,   13-57 

Of  agent's  acts,  21-562 
Eeading    on    opening    case,    20-807 
Rebutter,    see    Rejoinder   and   Subse- 
•  quent  Pleadings. 

Eeceivers,  in  actions  against,  22-415 

In  actions  by,  22-429 
Eecital,  by  way  of,  see  Certainty  in 

Pleading. 
Reference,  by,  by  intervenors,  14-325 
Power   of   referee  as   to   pleadings, 
22-561 
Reformation,  in  suit  for,  22-618 
Rejoinder   and  subsequent   pleadings, 

22-685. 
Release,  22-689 
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PLEADING,  confd. 

Eent,  see  supra  Landlord  and  tenant. 

Repleader,  see  Repleader. 

Eeplioation,  see  Replication  and 
Reply. 

Repugnancy,  22-974 

In  indictment,  11-629;  12-484 

Eescissiou    in  suit  for,  22-994 
Of   policy,   14-64 

Ees  judicata,  ascertaining  scope  of 
adjudication  from  pleadings,  23- 
52       ' 

Restraint  of  trade,  suits  to  prevent 
breach  of  contract  in,  23-95 

Revivor,   bill   for,   23-165 
Effect  on  pleadings,  23-181 

Rewards,  in  actions  to  recover,  23-185 

Rule,   of   common   carrier,  21-127 

Scire  facias,  to,  19-356 

Necessity  of  pleading  to,  23-178 
To   enforce  mechanic's  lien,  19-617 

Sequestration,   grounds   for^    23-495 
In  actions  for  wrongful  sequestra 
tion,   23-500 

Service  of,  23-508,  516,  559.  See 
Service   of   Process   and  Papers. 

Sham  pleadings,  see  Frivolous  and 
Sham   Pleadings. 

Signature,  striking  out  for  lack  of, 
24-262 

Special  assessments,  foreclosure  of 
lien  for,  23-976 

State,  in  actions  by  and  against,  24- 
72 

Statement  of  debtor,  on  confession 
of  judgment,  14-802 

Statute   of  frauds,  18-39 

Statute  of  limitations,  18-1019,  1036; 
21-194,  582 
Matters   in    avoidance,    12-352;    19- 
497 

Statutes,  24-97.     See  Statutes. 

Stipulations  as   to,   24-136 

Stockholder's  unpaid  subscription, 
suit  on,  24-212 

Stock  subscription,  in  suit  to  enforce, 
24-160 

Striking  out  part  or  all,  24-257  * 

Subrogation,  pleading  right  to,  24-285 

Suicide,   insurance,   14-61 

Summary  proceedings,  in,  24-425 

Supplemental  pleading,  see  Supple- 
mental Pleading. 

Surplusage,  see  Surplusage  and  Scan- 
dal. 

Surrebutter,  see  Rejoinder  and  Subse- 
quent Pleadings. 

Survival  of  action  or  cause  of  action, 
in  c^se  of,  24-634 


PLEADING,  coufd. 

Tender,  or  excuse  for  not  making,  24- 

764.    See  Tender. 
Theory  of  ]»leadings,  see  Construction 

and  Theory  of  Pleadings. 
Third  party  claims,  on,   16-143 
Time,   in   indictment,   12-296 
Injunction,  in,  13-71,  72 
Justice's  court,  in,  18-34 
Of  injury  to  passenger,  21-136 
Penalty,  in  action  for,  14-470 
Time  to  plead,  see  Time  to  Plead. 
Title    and    commencement    of    plead- 
ing,  replication,  22-963 
Title   or   other  interest,  24-828 
Of  landlord,  18-456 
To  patent,  21-199 
Toll    roads,   in    actions   for   penalties 

respecting,    21-616 
Torts,  of  agent,  21-556 
Trade   secrets,  ownership  of,  13-64n 
Transcript,  shown  by,  18-279 

Filing  pleadings  with,   18-125 
Transfer    of    causes,    after    transfer, 

18-171 
Trespass,  in  suit  to  enjoin,  24-975 
Trover,  in  action  of,  25-31 
Ultra  vires,  14-62 
Unauthorized,  striking  out,  24-259 
Undue  influence,  see  Undue  Influence. 
United    States,    in    actions    by    and 

against,  25-226 
Use  and  occupation,  25-512 
Vacation,  power  of  judge,  in,   as  to 

pleadings,  16-612 
Value,  12-609 

Of  insured  property,  14-38 
Variance  from  process,  25-537 
Venue,   in    information    of    intrusion, 

12-715 
Verdict,  aider  by,  see  Verdict. 
Verification   of,   see   Verification. 
Vulgarisms,  to  be  avoided,  12-308 
Vulgar    language,    necessity    for,    21- 

145 
Waiver,  of  condition  precedent,  14-52 
Homestead   of,   11-438 
Of  defects  in  pleading,  see  Waiver. 
Of  pleadings  in   mandamus,   19-258 
Waste,  13-68 

In  actions  for,  26-57 
Work    and    labor,    in    action    for,    26- 

526 
Workmen 's    compensation    cases,    in, 

26-549 
Writ  of  entry,  to  foreclose  mortgage, 

19-904 
Writ   of   review,   allegations   in   peti- 
tion for,  23-145 
New  pleadings  on,  23-146 
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PLEADING,  contd. 

Written   instruments,   in  bill  for   in- 
junction,  13-67 
PLEADIXG  IN  EQUITY,  see  BUls  and 
Answers;    Equity   Jurisdiction    and 
Procedure;      Pleading;      Pleas     in 
Equity. 
PLEADIXG  OVEE,  after  demurrer,  6 
996 

To  indictment,   12-657 
After  amendments,  13-108;   14-874 
After  plea  in  abatement,  1-72;  14-770 
Jury,    waiver    of,    by    refusal    to 
plead,   16-944 
After  striking  out,  24-268 
Plea  in  abatement,  to,  21-773 
PLEADINGS,     see     Pleading;     Pleas; 
Service    of    Process    and    Papers; 
Striking  Out  and  Withdrawal. 
PLEADING  UNDER  THE  CODES,  see 
Answers;     Declaration     and    Com- 
plaint;   Pleading;    Replication   and 
Reply;    Set-Off,    Counterclaim    and 
Recoupment;  Suits  and  Actions. 
PLEAS  —  Consult   analysis   of   this   ar- 
ticle, 21-434 
Abandoned  plea,  not  available  on  ap- 
peal, 18-328 
Abandonment  of,  question  for  court, 

21-845 
Abatement  and  bar  distinguished,  1- 

28 
Abatement,   requirement  of   pleas  in, 
1-41.     See  Abatement,   Pleas   of. 
Accident  preventing,  equitable  relief, 

15-314 
Accord    and    satisfaction,    a    special 
plea,   1-171 
Allegations,   1-182,   183,   184,   186 
Joinder,  1-187 

May  be  pleaded  puis  darrein  con- 
tinuance,  1-174 
Pleading  of,  waived  by  not  object- 
ing,  1-174 
Account,   see  Accoimt  and  Account- 
ing. 
In  action  on  book,   1-236,  237,   238 
Account    stated,    in    action    on,    1-247 
As  defense  to  action  of  account,  1- 
230,  252 
Admiralty,  none,  exceptions  instead, 

1-460 
Adverse  possession,  1-621 
Affidavits    of    defense,    not   sufficient 

as,  1-712 
Agent,  act  of,  21-560 
Aliens,  jurisdiction,  1-803 

Alienage,  in  real  actions,  1-809 
How  pleaded,  1-812 


PLEAS,  contd. 
Aliens,   contd. 

Alien's  right  questioned  by,  1-811, 
812 
Amendments,   additional   pleas,    1-883 

Of  information,  before,  12-558 
Amercement,  in  proceedings  to  amerce 

sheriff  or  constable,  23-851 
Another  action  pending,  see  Another 

Action  Pending. 
Answer,   incorporated   in,    11-23 
Arbitration,  in  actions  on  awards,  2- 
653 
Of  award,  2-664 
Arraignment   and   plea,   see  Arraign 

ment  and  Plea. 
Arrest  in  civil  cases,  to  affidavit  for 

2-970 
Assumpsit,   2-187-190,   212-214 
Attachment   in  main,  action,    3-718 

In  proceedings  to  vacate,  3-796 
Attorneys,    by   unauthorized,    3-854 

Fees,  in  actions  for,  18-845 
Audita   querela,  to  writ,  3-880 
Bail  bond,  in  action  on,  22-481 
Banks  and  banking,  to  negligence  in 

collecting,  4-12 
Bastardy  proceedings,  4-70 
Bigamy,  4-97 

Bills  and  notes,  4-271-285 
Bonds,  4-509-522 

Boundaries,  in  proceedings  to  estab- 
lish, 18-658 
Breach  of  promise,  4-554 
Case,   the  action  on  the,  4-658 
Certainty  in   pleading  time,  4-843 
Chinaman,    by,    in    deportation    pro- 
ceedings,  11-911 
Common  carriers,  in  actions  against, 
21-120,  123 
Actions  by  passenger,  21-123 
Actions  for  injury  to  passenger,  21- 

146 
Ejection    of   passenger,   21-158 
Loss  of,  or  injury  to,  baggage,  21- 
165 
Composition  with  creditors,  5-177-180 
Compromise  and  settlement,  5-196 

Impeaching,  5-199 
Confession    and    avoidance,    5-228-248 

Color,  5-231,  232 
Constitutionality,   to  test,  24-90 
Construction  and  theory  of  pleading, 

5-335-362 
Contempt,  former  jeopardy,  5-421 
Contracts,  actions  on,  11-1010 
Contributory  negligence,  ot,  19-502 

Setting  up,   19-815 
Corporations,   corporate    existence,   5- 
645-648 
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Coiporations,  coiiid. 

Actions  atjainst,  o-();"54-658 
Foreign  actiona  against,  5-744 
Foreign,  in  action  bj^,  non-compli- 
ance, 5-743 
Counterplea,  to  challenge  to  jury,  17- 

105,  150 
Court,  denying  existence  of,  17-648 
Covenant,  action  of,  6-158-161 

Covenants  performed,  scope  of,  H- 
1021 
Criminal    cases,    in,    see    Abatement, 
Pleas  of;    Arraignment   and   Plea; 
Insanity;  Jeopardy;  Pardon;  Pleas. 
Cross-demands,  pleading,  23-774 
Death  by  .wrongful  act,  6-436 
Debt,  6-486 
Decedents*    estates,    action    against 

purchaser  at  sale,  6-578 
Default,  for  failure  of  plea,  14-872 
Demurrer,   distinguished,   6-850 
To  plea,   6-913 

As   amounting    to    general    issue, 

6-909 
Libel  and  slander,  in,  18-925 
To  part  of,  6-857 
To  whole  where  good  in  part,  6- 
970 
Denials,  7-32 

As  plea  in  bar,  7-32 

Conclusions,  7-37 

Notice  of  defense  instead  of  special 

pleas,  7-79 
Special  traverse,  7-100 
Detinue,  non  detinet,  7-482 
Dilatory,  in  justice's  court,   18-40 

Plea  of  privilege,  dilatory,  18-40 
Discharge  in  bankruptcy,   22-697 
Disclaimer,   7-491 
Dower,  in  proceedings  for,  7-870 
Duplicity,   7-936.     See  Duplicity. 
Duress,  specially  pleaded,  7-951 
Ejectment,   7-1036 

Leased  premises,  for,  18-566 
Eminent    domain,    objections    as,    8- 

295 
Equitable  and  legal   defenses,   24-379 
Equity,  in,  see  Pleas  in  Equity. 
Errors,  to  assignment  of,  8-648 
Escape,  in  actions  for,  21-600 
Estoppel,  nature   of,   8-679 
Necessity  for,  8-682 
Setting   up,   8-693 
Eviction,    in    action    for  irent,   18-493 
Executors   and   administrators,   deny- 
ing   capacity,    8-744-762 
In  actions  against  foreign,  8-778 
In  actions  by  foreign,  8-751 
Actions  on  bonds,  8-790 


PLEAS,  contd. 

Executors  and  adnri.  istrators,   contd. 

In  action  de  son  lort,  S-780 
Extortion,  civil  actions,  8-828 
Factors  and  brokers,  8-868,  874,  896, 

906 
Failure  of  consideration,  when  avail- 
able, 11-1021 
False   imprisonment,  8-968 

Former  adjudication  of,  18-42 
Forcible    entry    and    detainer,    8-1119 
Fraud,    21-582 

General  issue,  10-58 
Frauds,  statute  of,  10-71 
Freight    carriers,    10-252 
Frivolous       and       sham       pleading, 
remedy,    10-276.      See    Frivolous 
and  Sham  Pleadings. 
Garnishment,   defenses   by   garnishee, 

10-521 
General  denial,  see  General  Issue  and 

General  Denials. 
General  issue,  see  General  Issue  and 

General  Denials. 
Guaranty,  10-692 
Guardian  and  ward,  by  guardian  for 

ward,  10-870 
Highways,  injuries  from,  11-229 
Homesteads,     objections     to     applica- 
tion for,  11-320 
Plea    of    exemption,   in    ejectment, 
11-419 
Illegal  evidence,  requiring,  11-1029 
Improvements,   setting   up,   18-683 
Inconsistent,  2-29;  5-243;  11-1029;  22^ 

931 
Indemnitj',  in,   12-31 

Bonds,  in  proceedings  on,  23-860 
Indian    tribe,    by    attorney    general, 

for,   12-48 
Indictment,  to,  12-659.     See  Arraign- 
ment and  Plea. 
After  motion   to  quash,  12-643 
Withdrawal  of  plea,  12-63G 
Infancy,  as   affecting   default,   12-767 

By  partner,  21-86 
Information   and  belief,   on,  12-904 
Injunction,    actions    on    bond,    13-347 

Plea   of   limitations,   13-238 
Injuries,  in  actions  for,  13-388 
Insane  persons,  plea  of  insanity,  13- 
551.  622 

Prejudice  of   jurors   against,   17- 
321 
In  actions  by  and  against,   13-607 
Insolvency,  of  discharge  in,  13-685 
Insurance,  in  actions  for,  14-56 
Intoxicating  liquors,  prosecutions  un- 
der liquor  laws,   14-441 
Actions   for  penalties,   14-472 
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PLEAS,  contd. 

Intoxicating  liquors,  contd. 

Libel   of  liquor,  14-509 
Joinder  of  pleas,   11-1032 

General    denial,    with,    18-938 
Libel   and   slander,   in,   18-938,   946 
Joint,  to  venue,  25-906 
Judgment,   to  support,   14-790 
Jurisdiction,    to,    14-6;    17-917;    18-40 
Justices  of  the  peace,  in  courts  of, 
18-35 
Actions  against,  18-391 
On  bond,   18-393 
Justification,  of,  in  libel  and  slander, 
18-930,  945 
For  ejecting  passenger,  21-158 
In  actions  for  discharge  of  servant, 
19-434 
Laches,  of,  18-438 
Landlord    and    tenant,    in    disposses- 

sory    proceedings,    18-566,    590 
Libel  and  slander,  in,  18-927 

Plea  of  justification,  18-930,  945 
Mandamus,  in,  19-271 
Master    and    servant^   in    actions    for 
wrongful  discharge,  19-433 
Actions   for  injury  to  servant,   19 

502 
Actions  for  injury  to  third  persons, 

19-562 
Actions  for  wages,  19-450 
Mining  claims,  in  proceedings  to   as- 
sert, 19-792 
Mining  operations,  in  actions  for  in- 
jury from,  19-815 
Misnomer  of  parties,  20-983 
Money  had  and  received,  in  assump- 
sit  for,    19-844 
Money  lent,  in  assumpsit  for,  19-840 
Mortgages,     in     foreclosure     proceed- 
ings, 19-957 
Nil  debet,  when  proper,  11-1013 
Actions     for     purchase     price     of 

goods,   23-252 
Injunction  bond,  action  on,   13-348 
Non-assumpsit,   3-187,   212 
Denies  execution,  11-1016 
Illegality  shown  under,  11-895 
In  assumpsit,  11-1013 

In     agent's    action    on    common 
counts,  21-560 
Non   damnificatus,  in   indemnity,   12- 
31 
Injunction   bond,  action   on,   13-348 
Non  est  factum,  11-1032;   18-719 
Common   carrier,   by,   as   to   ticket, 

21-123 
Denies     execution     of     instrument, 

11-1016 
Insanity,  shown  under,  13-609 


PLEAS,  contd. 

Non  est  factum,  contd. 

Joined  with  want  of  consideration, 

11-1025 
On  specialty,  11-1013 
Eent,  in  actions  for,  18-482 
Nonjoinder,    of,    18-323 
Not   guilty,   in   contract  actions,   11- 
1014 
Insanity  shown  under,  13-622 
Intervention,  in,   14-288 
Libel  and   slander,  in,  18-927 
Liquor  laws,   prosecutions  for  vio- 
lating, 14-441 
Withdrawing  to  file  disclaimer,  18- 
659 
Notice,   denial   of,   20-665 
Nul   tiel   record,   20-697 

In  scire  facias,  19-618 
Parties,    for    objections    relating    to, 

20-978 
Partnership,  in  actions  by  or  against, 
21-76 
Actions  between  partners,  in,  21-10 
Special  partnership,  setting  up,  21- 
107 
Patents,    infringement    suits,    21-194 
License,    of,    as    affecting    jurisdic- 
tion, 21-186 
Payment,  21-106.     See  Pasmient. 
Actions    by    and    against    partner- 
ship, 21-76 
Penalty,   actions  for,   11-169 

Por    failure    to    satisfy    mortgage, 
19-881 
Peremptory  challenge,  as  affected  by 

pleas,   17-207 
Principal     and      surety,     in     actions 

against,  21-582 
Privilege,   of,   dilatory,   18-40 
As  waiver  of,  21-636 
Improperly    overruling,    18-116 
Justice's  court,  in,   18-36 
Libel  and  slander,  in,  18-928 
Quo  warranto,  in,  22-80 
Release,  see  Release. 
Eeplication   and   demurrer   to,   22-952 
Return    in    mandamus,    equivalent   to 

plea,  19-270 
Return  of  process,  raising  objections 

to  by  plea,  23-109 
Revivor,    in    proceedings    for,    23-173 
Rien   per    descent,    of,   in   action   for 

rent,  18-496 
Sales,  in  actions  by  seller  for  dam- 
ages,  23-233 
In   actions  for  purchase   price    23- 
252 
School  lands,  in  action  for  purchase 
price,  21-890 
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PLEAS,  contd. 

Scire   facias,  in,  to  enforce  mechan- 
ic's liens,  19-618 
geparate  pleas,  by  partners,  21-78 
Sequestration,   actions  for   wrongful, 

23-500 
Set-off,  of,   see  Set-off,  Counterclaim 

and  Recoupment. 
Sheriffs   and    constables,   in   proceed- 
ings   on    official    bonds,    23-891, 
910 
Specific  -performance,  in  suits  for,  23- 

1057 
Statute    of    limitations,    11-1032;    18- 
1044,   1052;   21-194 
Injunction,  in,  13-268 
Supplemental  pleadings,  pleas  to,  24- 

543 
Tender,   24-766 

Deposit  in  court,  24-779 
Third  party  claims,  in,  16-145 
Time   to   plead,    24-812 
Toll   roads,   in   actions   for   penalties 

respecting,  21-616 
Trespass,   by  animals,  in  action,  for, 
24-990 
In  action  of,  24-049,  955 
Trespass   to   try   title,   in   action    of, 

24-999 
Trover,  in  action  of,  25-42 
IJltra  vires,  25-144 
United  States  courts,  in,  21-203 
Usury,    25-516 

Verification  of,  see  Verification.^ 
Waiver,   as,   in   criminal   proceedings, 
21-523 
Objections  to  process,  21-770 
Of   dilatory  plea,   18-52 
Withdrawal  of,  24-271 

In   criminal    case,    2-866,    876,   885, 

900,  906,  913,  920 
To  confess  judgment,  14-792 
PLACE    OF    TRIAL,    see    Change    of 
Venue;   Judicial  Officers;   Transfer 
of  Causes;  Venue. 
PLAINTIFFS,  see  Parties. 
PLATTING,   homestead,    11-318,    323 
PLEA,     see    Arraignment     and    Plea; 

Pleas. 
PLEAS  IN  ABATEMENT,  see  Abate- 
ment, Pleas  of. 
PLEAS    IN    CRIMINAL    CASES,    see 
Abatement,  Pleas  of;  Arraignment 
and    Plea;    Insane    Persons;    Jeop- 
ardy; Pardon;  Pleas. 
PLEAS   IN  EQUITY — Consult    analy- 
sis   of    this    article,    21-441.      See 
Equity  Jurisdiction  and  Procedure. 
Accounting  in    between  partners,  21- 
38 


PLEAS  IN  EQUITY,  contd. 
Account   stated,   1-291,   296 
Another  action  pending,  1-1034 
Answer  in  support  of  plea,  4-151 
Bills  of  review,  plea,  to,  4-452 
Bills  to  enforce  decrees,  plea  to,  4- 

469 
Creditors'    suits,    6-218 
Cross-bills,   plea  to,   6-290 
Decedents'  estates,  accounting,  6-598 
Demurrer   to,   6-856 
With  plea,  6-866 
Duplicity,   7-932,  S37 
Equity,  8-483 
Laches,  setting  up,  18-439 
Landlord's    lien,    in    foreclosure    pro- 
ceedings,  18-555 
Legal  remedy,  of  adequate,   18-873 
Parties,  for  nonjoinder  of,  20-994 
Patents,  infringement  suits,  21-203 
Revivor,   to   bill   of,  23-167 
Specific  performance,  in  suits  for  23- 

1057 
Statute    of    limitations,    setting    up, 

18-1055 
United  States  courts,  in,  21-203 
Usury,  25-519 
PLEDGES  — Consult    analysis    of    tMs 
article,  21-455.     See  Chattel  Mort- 
gages;  Liens;   Pawnbrokers. 
Attachment,  for  debts  of-  pledgor,  3- 
308 
For    fraudulent    conveyance,    3-391 
Subject  to  pledge,  3-603 
Corporate  stock,  who  may  sue,  5-709 
Equity,   jurisdiction,   8-402 
Execution,   on   pledged   property,   15- 

836 
Factors    and   brokers,    of    principal's 

goods,  8-877 
Garnishment,  for  balance  due,  10-443 

Payment  by  plaintiff,  10-445 
Joint    tenant",    by,    replevin    against 

pledgee,  14-742 
Lien,  distinguished,  18-991 
Replevin  by  pledgee,  22-893 
Statute      requiring      foreclosure      of 
mortgage  debts,  no  effect,  24-175 
Stock,   remedies   of  parties,   24-174 
Third  party  claim,  by  pledge,  16-130 

Sale   on,   16-139 
Trover,    payment    of    pledge    as    con- 
dition 'precedent,    25-27 
POINTS     AND     AUTHORITIES,     see 

Briefs. 
POISONS,   see  Certainty  in  Pleading; 
Health;       Homicide;       Indictmeni; 
and  Information. 
Crimes  involving,  prosecution,  10-997 
I      Negligence   in   sale,   lO-lOOO 
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POISONS,  contd. 
Xegligence  in  sale,  contd. 

Survival    of    cause    of    action,    24- 
619 
Penalty,  for  unlawful  sale,  10-1000 
POLICE   COUET,   see   Justices   of   the 

Peace;  Municipal  Corporations. 
POLICEKEX,   see   Municipal   Corpora- 
tions;     Sheriffs,     Constables     and 
Marshals. 
POLICE  EEGULATIONS,  affidavit  for 
violation  of,   12-86 
Complaint  for  violation  of,  12-86 
POLITICAL      QUESTIONS,      jurisdic- 
tion  of   federal   court   over,   25-278 
POLLING  JUEY,   see  Verdict. 
POLLUTION,  of  stream,  26-93 
POLYGAMY,  see  Bigamy. 
POOL,  see  Gaming. 
POOE  LAWS,  see  Paupers. 
POOE  PEESONS,  see  Paupers. 
POET,    soe    Navigable    Waters;    Ships 

and  Shipping. 
POETO    EICO,    see    States    and    Terri- 
tories. 
Appeal  and  error  from  courts  of,  25- 
377,   385 
Jurisdiction  of  circuit  court  of  ap- 
peals, 25-423 
District    courts,    appeal    or    error    to 
supreme  court,  25-357,  367,  368 
Jurisdiction    of,    25-449 
POSSE   COMITATUS,   23-839 
POSSESSION,  see  Adverse  Possession; 
Assistance,    Writs    of;    Ejectment; 
Forcible     Entry     and    "Detainer; 
Judgments    and   Decrees,    Enforce- 
ment of;  Real  and  Ivlixed  Actions; 
Trespass;     Use     and     Occupation; 
Writ  of  Entry.     See  also  Writ  of 
Possession. 
Allegation  of,  24-829  _ 
Quieting    title,    necessity   for   posses- 
sion,  21-1004 
Replevin,  allegations  in,  22-921 
Trover,  as  basis  for,  25-22 
Writ  of,   see  Writ  of  Possession. 
On   judgment   in    trespass,   24-961 
POSSES'SOEY  WAEEANT,  24-427.  See 

Summary   Proceedings. 
POSTAL    LAWS,    jurisdiction    of   suits 

arising  under,   25-442 
POSTEA,   see   Records. 
PORTING,  notice  or  process,  23-555 
POSTMASTER    GENERAL,    see    Offi- 
cers. 
POST    OFFICE  —  Consult    analysis    of 
this    nrtiflc,    21-466.      Spc    Notice; 
Obscenity;  Service  of  Pieces?  and 


POST   OFFICE,   contd. 

Papers.      See    also    Criminal    Pro- 
cedure. 
Abortion,  sending  means  of  by  mail, 

1-100 
Embezzlement,    of   letters,   8-234 
Execution,  on  property   of,  15-840 
Exemptions,    against    claims    of    mail 

carrier,   16-118 

Jury,  exemption  of  post  office  officials 

from   service,   17-32 

Challenges,   on   trial   of   offense   of 

breaking  into  postoffice,  17-230 

Mails,    enjoining    interference    with, 

13-14 
Non-mailable  matter,  variance  as  to, 

25-601 
Pleading  lost  in  mail,  15-174 
Postmaster    General,    see   Officers. 
Privilege,   of   employees,   21-621 
Process,    mailing    process    or    notice, 

23-554,   558,   560 
Removal   of  causes  involving,  22-795 
Sending      obscene      matter      through 
mail,  charging  offense  of,   12-349 
Trover  for  mail  matter,  ^-l3 
Using    mails    to   defraud,    indictment 
for,    12-323 
POSTPONEjVIENT,    see    Continuances; 
Judgments   and   Decrees,   Enforce- 
ment of;  Judicial  Sales. 

POUNDS  AND  POUND  KEEPERS,  1- 
981 
Lien  for  impounding,  superior  to  ex- 
emption   claim,    16-120 
POVKETY,   see  Paupers;    Security  for 

Costs. 
POWERS  —  Consult     analysis     of     this 
article,  21-481.     See  Principal  and 
Agent. 
Acknowledgment,    of    power    to   con- 
fess judgment,   14-818 
Appeal  bond,  to  execute,  18-247 
Conflict  of  laws  as  to,  14-834 
Decedents'  estates,  power  to  sell,  in 
will,    16-717 
Judge,  disqualification,  where  hold- 
ing   power    to    receive    heir's 
share,   16-668 
Form    of,    to    confess    judgment,    14- 

818.  821 
Fraud    in    procuring,    action    for,    ex- 
emption, claimed   in,   16-121 
Judgments,   power  to   confess,   14-817 
Rent,   to   collect,    18-481 
Sales  pursuant  to,  not  judicial  sales, 
16-717 
PRACTICE  —  Sec    Admiralty;     Affida- 
vits of  Merits  and  Defense;  Agreed 
Case;    Amendments   and   Jeofails; 
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Amicable  Actions;  Amicus  Curiae; 
Appeal    Bonds;    Appeals;    Appear- 
ances;    Arguments;     Arraignment 
and    Plea;    Arrest    of    Judgment; 
Assistance,  Writs  of;  Attachment; 
Attorneys;    Audita    Querela;    Bills 
of    Exceptions;    Bills    of    Particu- 
lars;    Bonds;     Briefs;     Case     and 
Question     Certified,     Reserved     or 
Reported;    Case   on    Appeal;     Cer- 
tificate, of  Probable  Cause  and  of 
Reasonable       Doubt;       Certiorari; 
Change  of  Venue;  Choice  and  Elec- 
tion of  Remedies;  Consolidation  of 
Actions;    Contempt;   Continuances; 
Coroner's    Inquest;    Costs;    Courts 
Martial;    Decedents'    Estates;    De- 
crees;  Default;   Demurrer  to   Evi- 
dence;   Deposit   in   Court;    Deposi- 
tions;   Discovery;    Dismissal,    Dis- 
continuance and  Nonsuit;  Due  Pro- 
cess  of  Law;  Ejectment;   Eminent 
Domain;    Equity   Jurisdiction    and 
Procedure;  Errors,  Assignment  of; 
Exhibits;       Extradition;       Filing; 
Porthcoming  Bonds;  Frivolous  and 
Sham      Pleadings;       Garnishment; 
Grand      Jury;      Habeas      Corpus; 
Homesteads    and   Exemptions;    In- 
junctions; Inquiry,  Writ  of;  Inter- 
state     Commerce;       Intervention; 
Joinder  of  Actions;  Judgment  Rec- 
ords;   Judgments;    Judgments    and 
Decrees,     Enforcement    of;     Judg- 
ments,    Satisfaction    of;     Judicial 
Sales;     Justices     of     the     Peace; 
Laches;  Lis  Pendens;  Lost  Instru- 
ments;   Mandamus;    Mandate    and 
Proceedings    Thereafter;    Motions; 
Ne  Exeat;  New  Trial;  Nolle  Pros- 
equi;   Oath    and    Affirmation;    Ob- 
jections and  Exceptions;    Offer  of 
Proof;    Opening   and   Closing;    Or- 
der  of   Proof;    Orders;    Oyer    and 
Profert;    Parties;    Partition;    Pau- 
pers; Petitions;  Physical  Examina- 
tion;    Preliminary      Examination; 
Privilege;     Probate    Courts;     Pro- 
ceedings    in     Rem;     Prohibition; 
Process;     Quia    Timet;     Recogniz- 
ances   and    Ball;    References;    Re- 
hearing;    Release;     Remission     of 
Damages;  Removal  of  Causes;  Re- 
pleader;    Replevin;    Returns;    Re- 
vivor;   Scire   Facias;    Search    and 
Seizure;    Security   for   Costs;    Sep- 
arate  Trials;    Sequestration;    Serv- 
ice of  Process  and  Papers;   Sever- 
ance;    Special    Interrogatories    to 


PRACTICE,  coHtd. 

Juries;  Stipulations;  Striking  Out 
and  Withdrawal;  Subpoena;  Sub- 
rogation; Substitution  of  Attor^ 
ney;  Summary  Proceedings;  Sup- 
plementary Proceedings;  Surplus- 
age and  Scandal;  Tender;  Threats; 
Time  to  Plead;  Transfer  of  Causes; 
Trial;  Variance  and  Failure  of 
Proof;  Venire  de  Novo;  Venue; 
Verdict;  Verification;  View;  Wit- 
nesses; Writ  of  Error.  See  also 
Criminal  Procedure;  Waiver,  and 
many  other  titles  where  the  rules 
of  practice  are  applied  to  specific 
cases. 
PRAECIPE  —  Consult  analysis  of  this 
article,  21-487.  See  Process. 
Attachment,    not    required    for    writ, 

3-471 
Claim,   showing  amount   of,  21-752 
Scire    facias,    to    enforce    mechanic's 

lien,   19-617 
Variance,  between  praecipe  and  writ, 
21-707 

PRAYER  —  Consult    analysis     of     this 
article,   21-490. 
Abatement,   prayer    in    plea    of,    1-43 
None   under   codes,   1-45 
To   pleas   of,   21-773 
Accounting,  between   partners,  21-37, 

40 
Accounts,   general   sufficient,    1-290 
Action  to  review,  defects  in  prayer, 

15-359 
Admiralty,  1-451 
Alternative,  in  the,  judgment  on,  14- 

780 
Amendments  of,  1-927 

Adding  by  amendment,  notice  on, 

13-151 
Appeal,    on,    18-323 
Injunction,    in,    13-89,    104 
Mandamus,   19-264 
New  cause  of  action,  20-365 
Partnership  accounting,  21-38 
Pent,  in  action  for,  18-492 
Answer,   for,   in   bill   of   revivor,   23- 
166 
In    replevin,    for    return    of    prop- 
erty,  22-933 
Appeal  bonds,  in  action  on,  2-102 
Appeals,  in  petitions  for,  2-296 
Assignment  for  creditors,  alternative 

on   fraudulent   conveyance,   3-71 
Attachment,  in   main  action,  3-703 
Bills  and  answers,  4-136 

Amendments,   4-195 
Bills   of  review,  4-451 
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Bills  to  impeach  judgments  and  de- 
crees, 4-488 
Cause  of  action,  relief  distingxiished, 
4-808 
Necessary  to  support,  4-802 
Construction     of     pleadings,     theory 

from  prayer,  5-361 
Counlerelaim,    for    judgment    on^    23- 
781 
Prayer  for  relief,   23-792 
Counts,    prayer   in    each     of    several 

counts,  "^23-817 
Creditors'   suits,   6-217 

Judgment  or  r.  decree  under  general 
prayer,  6-240 
Cross-bill,  6-280 
Damages,  amount  of,  13-362 
Allegations  as  to,  21-158 
Patent    infringement    suits,    21-200 
Decedents'    estates,   petition    to    sell, 

6-553 
Declaration   and   complaint,  6-712 
Decrees,  affected,  6-754 
Default,    as    affecting,    14-860 
Demurrer,  when,   6-912 

Not  germane  to  suit,  6-935 
Determining      character      of      action, 
contract   or   tort,   24-372 
Legal    or    equitable,    24-367 
Discovery,   bill,    7-537 
Injunction  in,  13-89 
Divorce,   alimony,   7-823 

Custody    and    support    of    children, 

7-853 
In   annulment   suit,  19-3S5 
Equitable    and    legal    relief    in    same 

action,   24-378 
Equity,   8-462 

Errors,  assignment  of,  want  of,  8-537 
Poreible  entry  and  detainer,  for  pun- 
itive   damages,   8-1116 
For   process,   in   information,    12-715 
Fraudulent  convej^ances,  relief  under 

prayer,   10-172 
General    relief,    for,    recovery    of    in- 
terest under,  14-121 
For  effect,  21-37 

Granting   ne  exeat  under,  20-292 
Homesteads,    11-432 
Guardian  and  ward,   petition   for  ap- 
pointment,   13-503 
Homesteads,     relief     under     general 

prayer,   11-432 
Informations  in  civil  suits,  in,  12-715 
Injunction,  13-86,  89 

Bond,  in  action  on,  13-346 
Discovery,  for,  13-89 
Dissolution  for  want   of,   13-210 
Parties,  prayer  as  affecting,   13-11 


PRAYER,  contd. 
Injunction,  contd. 

Process,    prayer   for   injunction    in 
prayer  for  process,  13-88 
Insanity  proceedings,  in   application, 
13-452 

Insolvency,  in  petition,  13-647 
Insurance,  for  reformation  of  policy, 

14-9 
Interest,  for,  14-121 
Interpleader,   in   bill   of,   14-204 
Interstate       commerce       commission, 

prayer  for  reparation,   14-257 
Intervention,  for  notice   of,   14-321 
Judgment,  as  limiting   default  judg- 
ment,  14-905 
Jury,    right     to     as     determined    by 

prayer,  16-878 
Landlord's   dispossessory    proceeding 

in   complaint,    18-590 
Lien,  for  enforcement  of,  18-1007 
Mandamus,   19-263 

Marriage,   for    annulment    of,    19-384 
Mesne  profits,  for,  in  ejectment,   19- 

779 
MinePs  liens,  in  proceedings   to   en- 
force,  19-813 
Mining  claims,  ejectment  to  recover, 

19-799 
Mistake,  for  relief  from,  19-833 
Motions,  demand  for  relief,  20-18 
Partnership,    for    dissolution     of,     in 

bill  for  accounting,  21-22 

For  judgment  against,  21-76 

Patents,   for   cancellation,  21-540 

Bills   for   cancellation,   21-225 

Infringement    suits,    21-260 

Process,    for,    21-200 

For  injunction  in,  13-88 
In  bill  to  enforce  mechanic's  lien, 
19-632 
Prohibition,   in   petition    for,    21-820 
Eeceivership,  for,  22-344 
Reformation,  in   suit   for,   22-624 
Relief,   as   affecting,   13-198 

In    mortgaije    foreclosure    proceed- 
ings, 19-985 
Replication,    in,    22-968 
Rescission   and    cancellation,   for,   22- 

1015 
Revivor,  in  bill  of,  23-166 
Specific  performance    in  bill  for,  23- 

1055 
Striking   out,   24-266 
Trespass  to  try  title,  in  petition  for, 

24-999 
Wife's     separate     estate,     for     relief 

against,  11-831 

PRECEDENTS,  see  Stare  Decisis. 
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PREJUDICE,    SCO    Change    of    Venue; 
Juries    and    Jurors;     Transfer    of 
Causes. 
Jurors,   of,  17-306 

Ability  to  understand  term,  17-283 
Acquaiiitinioe    and    friendship,    re- 

siiltino-  from,  17-350 
Capital     punishment,     against,     17- 

327 
Challenge,  as  ground  for,  17-50,  53 
Sufficiency   of   challenge   for,   17- 

149 
Wai^:^r    of    challenge,    17-121 
Circumstantial     evidence,     against, 

17-324 
Discharge   for,   17-615 
Evidence   as  to,  17-177 
Before   triers,   17-155 
Liquor  business,  against,  17-316 
Officer     summoning,    prejudice     of, 

17-70 
Qualifications,    as    affecting,    17-319 
Eemoval   of  cause  for,  22-816 
Witnesses,  against,  17-323 
PRELIMINAEY  AFFIDAVIT,  immate- 
rial errors  in,  12-136 
Identifying   statute   violated,   12-139 
Indictment,    quashing    for    want    of, 

12-612 
Naming  person    or   property   injured, 

12-138 
Negativing  exceptions,  12-138 
Several    counts   in,    12-138 
Statutory   forms,   not    applicable,    12- 
303 
PRELIMINARY     COMPLAINT,      affi- 
ant's  signature  to,   12-140 
Amendment   of,   12-567 
Certainty    in    pleading,    in,    as    com- 
pared  with   indictment,   12-135 
Defects  in,  effect  of  waiving  prelim- 
inary  examination,   21-502 
Describing  accused,  12-139 
Filing,   12-144 

Following  language  of  statute,  12-134 
Form  of,  12-132 
Entitling,  12-131 
Signing  and  verifying,  12-141 
Statutory  forms,  use  of,   12-303 
Immaterial  errors  in,  12-136 
Liquor  nuisance,   against,   14-456 
Naming  affiant,   12-140 
Objections  to,  12-636 
Officer   who   took   complaint,   describ- 
ing,   12-140 
Several   counts   in,   12-138 
Statement   of  offense,   12-132,   133 
Statute   violated,   identifying,    12-139 
Variance,    between,    and    indictment, 
12-630 


PRELIMINARY   COMPLAINT,   contd. 
Warrant   based   upon,   12-122 
Where  insufficient,  effect  on  informa- 
tion,   12-139 
Witnesses,    setting   out,    12-140 
PRELIMINARY      EXAMINATION  w 
Consult  analysis  of  this  article,  21- 
493 
Abatement,   pleas   in   for   lack    of,   1- 

130 
Adultery,    on    prosecution    for,    1-599 
Amendment  of  information  to  charge 

offense   not   shown   at,   12-557 
Bail,   22-453,   454 
Bastardy  proceedings,  4-66 
Corporations,   of,  5-681 
Elections,   offenses,   8-144 
Extradition,   8-842 
Habeas    corpus,   before   or   after,   10- 

922,   936 
Immigrant,  of,  11-902 
Indictment,   prior   to,   12-87,   90,    122, 
881 
Finding   indictment  pending,   12-92 
Quashing  for  want  of,  12-612 
Information,   as   basis   of,   12-87,   113, 
122 
Amendment    of,    to    charge    offense 

not  shown   at,  12-557 
Not     affected     by     defective     com- 
plaint, 12-139 
Judge,  trial  by  judge  who  conducted, 

16-675 
Jurisdiction,  necessity  of  appearance 

of   record,   17-665 
Juvenile  acts,  under,  12-881 
Liquor  laws,  violation  of,  14-355 
Mandamus   to   compel,   19-215 
Minutes  of,  right  of  accused  to  copy, 

24-1031 
Not  part  of  trial,  24-1012 
Robbery,    in,    allegations    as    to    pre- 
liminary  examination,   23-192 
Stenographer,   employment   of,  24-104 
United  States  commissioners,  before, 

16-708 
Waiver  of,  12-91 
PREMATURE     ACTIONS,     see     Suits 
and  Actions. 
In  admiralty,  1-424 
PREROGATIVE,  definition,  22-5 
PREROGATIVE   WRIT,   22-5 
PRESCRIPTION,  see  Easements;  Lim- 
itation of  Actions;    Title. 
PRESENTAIENT,   see   Indictment   and 
Information. 
Definition   of,   12-73 
PRESUMPTION,  see  Ency.  of  Ev.  See 
also   Judgments;    Jurisdiction;   Re- 
view;  Writ  of  Error. 
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1>RESUMI>TI0N,  contd. 

Adjournments,     as    to    regularity    of, 

18-57 
Amendments,  as  to,  of  complaint,  13- 
363 
Execution,  of,  15-828 
Injunction,  bill  for,   13-47 
Judgment,  of,  15-151 
Answer,  in  justice's  court,  18-38 
Appeals,  on,  2-416;   13-545;  18-359 
Cause  of  action,  as  to,  18-326 
Criminal   appeal,   23-135 
Highway   proceedings,   11-86 
Intervention,  14-343 
Judgment,  as  to  amendment  of,  15- 

151 
Jury  sworn,  that,  17-435 
Justice's    court,    on    appeal    from, 

18-342 
Juvenile    proceedings,    12-878 
Appearance,  as  to,  15-429 
Attorneys,    in    regard    to    purchases 
made  by,  16-773 
Fees,  as  to,  in  injunction,  13-326 
Boundary,  commissioners,  of  applica- 
tion" for,  18-668 
Cause  of  action,  as  to,  on  appeal,  18- 

326 
Certiorari,   on,   18-384 
Charging  matters   of,   criminal  plead- 
ings,  12-347 
Citizenship,  as  to,  of  juror,  17-179 
Clerical   errors,   as   to,   15-147 
Collateral  attack,  on,  18-122 

Default   judgments,   of,   14-903 
Continuances,    as    to    regularity,    18- 

160 
Coroner,  right  to  act  for  sheriff    23- 

838 
Courts,   as  to   proceedings   of,   12-106 
Damages,  on  default,   14-903 
Decrees,   appointing  guardian,   12-17 
Default,  on,  14-860,  903,  913 

Process,   sufficiency  of   service,  14- 
866 
Defining,  in  instructions,  13-823 
Elisor,  as  to  validity  of  appointment, 

23-839 
Emancipation,     to     avoid     order     of, 

12-807 
Execution,    as    to    regularity,   15-791; 
18-134 
Judgment,    presumed    not    satisfied 

where  execution  issued,  5-733 
Levy,    regarding,    15-905,    921;    16- 

572 
Order  for,   15-748 
Sale  on,  16-160,  188 

Fraud,    presumption    of,     16-217, 
218 


PRESUMPTION,  cont'd. 
Execution,    contd. 
Sale  on,  contd. 

Xotice   of   sale,   16-167 
Sale  in  parcels,  16-186 
"Writ  altered,  where,  15-822 
Findings,    as    to,    of    commerce    com- 
mission,  14-265 
Flight,   from,   instructions,   13-883 
Fraud,  of,  in  sale  of  property,  16-217, 

218j  794,  807 
Grand  jury,   as  to   regularitv  of,   12- 

99,  100,   101 
Hearing,   where   no    objections   to   on 

record,   11-19 
Homestead,   judgments    allotting,    11- 

324 
Indictment,   as  to,   12-102,   106 
In  aid   of  averments  in,  12-638 
On  return  of,  12-639 
Recording  of,  12-106 
That    amendments   were   made,    12- 
549 
Inferior  courts,  as  to  jurisdiction,  15- 

433 
Information,  as  to  filing  of,  12-638 
Injunction,  interest   of  party  obtain- 
ing,  13-290 
Innocence,  of,  17-327 

Indictment,  as  affecting  the  return 

of,    12-105 
Instructions  as  to,   11-678;   13-878 
Juror,  examining  in  respect  to,  17- 
169 
Insanity,  as  to,  13-482,  632 

Continuance    of   insanity,    17-278 
Insanity    proceedings,    of   leave    to 

dismiss,  13-474 
Instructions  as  to,  13-628 
Instructions  as,  to,  13-877 

Insanity,  see  supra.  Insanity. 
Insurance,  actions  for,  14-99 
Intent,  in   homicide,   11-657 
Insurance,   continuation   of   insurable 
interest,   14-34 
Instructions  as  to,  14-99 
Intent,  as  to,  19-771 

Of  instructions  as  to,  homicide,  11- 
657 
Judge,   qualifications  of,   16-685 

Judge  pro  tern,  right  tO'  act,  16-635 
Judgments,   as  to,   15-736 

Collateral    attack,    on,    14-903;    18- 

122 
Confessed    judgments,    14-801 
Consent  judgments,   14-917,  922 
Date,  of  judgment,  15-26 
Entered  Ijofore  death  of  party,  14- 

783,  998 
Evidence  to  support,   23-47 
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PRESUMPTION,  contd. 
Judgments,  contd. 

Forcijj;n    jiuigincnts,    of    justice    of 

the  peace,  17-173 
Homesteads,   allotting,   11-324 
Infants,  judgments   against,   12-771 
Notice  of,  15-212 
Payment  of,  14-846 
Rendered   on  merits,  15-583 
Satisfaction  of,  16-552 
Judicial   sales,  of  order  for,  16-724 
Confirmation,   of,   16-789 

From   confirmation,   16-800 
Infant's  property,   sale  of,  12-823 
Return  or  report',  as  to,  16-783,  785 
From  recitals  in,  16-778 
Jurisdiction,  15-430;   17-655,  662 
Appeal,    on,    from    justice's    court, 

18-179 
Insolvency,  in,   13-643 
Justices  of  the  peace,  of,  18-27 
Transcript,  where  filed,  18-128 
Jury,  as  to  waiver  of,  16-938 
Acceptance  of  juror,  17-263 
'Commissioners,    regularity    of    pro- 
ceedings,  16-964 
Oath  to,  16-959 

Resignation  of  former  office,  16- 
957 
Competency  of  jurors,   17-123,   178, 

267,  4i7 
Discharge,    of    consent    to,    17-625, 

627 
Drawing,    17-106 
Excusing,   16-1020 
Instructions^    as    to    following,    17- 

385 
Jury    room,    presence    of    outsiders 

in,  17-506 
Use   of   articles   of    evidence    in, 
17-576 
Liquor,  prejudice  from  use   of,   17- 

523 
Lists,  service  of,  16-1015 
Misconduct  of,  17-527 
Oath   to   custodian,  17-447 
Peremptory    challenges    warranted, 

17-229 
Reading   newspapers,    17-525 
Reporter's  notes,  reading,   17-580 
Separation,  prejudice  from,  17-465, 

466,  472 
Swearing    jury,    regularity    of,    17- 

429 
Unauthorized      inspection^     as      to 

prejudice  from,  17-519 
Understanding    of    term    presump- 
tion,  17-283 
Visits    to    barber,    prejudicial,    17- 

439 


PRESUMPTION,  contd. 

Justice   of   peace,   as   to   proceedings, 
18-153 
Jurisdiction   of,   15-434 
Justice's   docket,  in  aid   of,  18-160 
Knowledge,   of  relationship,   17-133 
That  facts  within  pleader's  knowl- 
edge,  12-908 
Larceny,   possession    of   stolen   goods, 

17-775 
Levy,  from,   of  satisfaction  of  judg- 
ment, 16-572 
Of  levy,  of  execution,   15-905 
Time  of,  15-921 
Malice,  of,  13-367 

Libel   and  slander,  in,   18-914 
Mandamus,  to   support  return  or  an- 
swer,  19-273 
Master   and    servant,    in    actions    for 
wages,    19-452 
In    actions   for   injury    to    servant, 
19-542 
Mining    claim,    as    to    time    of    filing, 
19-790 
That    claimant    has   complied    with 
law,  19-804 

Names,  as  to,  18-747 

As   to   identity   of   persons   named, 
21-715 
Negligence,   as   to,   of  master,   19-542 

From  accident,  21-134 
Notice,   as    to,    of   motion   to   dismiss 
appeal,   18-301 
Execution,   of,   15-776;    16-172 
Insanity     proceedings,     of    inquisi- 
tion,  13-485 
Of  commitment,  13-540 
Oath,  of,  to  stenographer  on   prelim- 
inary examination,  21-514 
Official   duty,   as    to   performance   of, 

11-361;    19-166 
Orders,    as    to,   for   execution,   15-782 
Judicial   sale,   16-724 
Process,  for,   16-986 
Partner,    that    verification   made    by, 

21-78 
Partnership,    filing   certificate    of   fic- 
titious  name,   21-75 
Patent  decision,   upholding,   21-174 
Patents,   as   to    validity,   21-217 
Infringement,    21-204 
Legality    of,    21-193 
Penalty,    as    to,    for    failure    to    pay 

wages,    19-566 
Preliminary  examination,  as  to   suffi- 
ciency of  evidence,  21-512 
Probate  court,   decrees   of,   11-398 
To   support   proceedings   in,   21-663 
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PRESUMPTION,    contd. 

Process,  as  to,  15-429;  21-773 

As  to  filing  of   affidavit  for  publi- 
cation,  23-545 
Date   of,   21-751 
From  service   of,   21-710 
Order  for,   16-986 
Proof  of  service,  14-869 
Prohibition,    in    aid    of   petition    for, 

21-819 
Eecitals,   as  to,  15-161 

Return,  from  recitals  in,  16-778 
Record,   in   favor   of,    14-869;    15-424, 

439;   19-273 
Reference,  as  to  consent  to,  16-928 
Regularity,    of    proceedings,    15-468; 

17-663 
Relationship,  as  to  knowledge  of,  17- 

133 
Replication,  filing  of,  11-5 
Res   ipsa   loquitur,   doctrine,   19-479 

Rule,   19-542 
Return   of  process,   in  aid   of,   23-110 
Seal,   as    to,   on   process,   21-749;    23- 

516 
Service,  as  to,  of  pleading,  23-517 
Of   process,   15-429 
On   infants,   12-751 
Third  party  claims,  as  to  issues,  16- 

143,   144 
Trial,  as  to  regularity  of,  18-280 
Unlawful  acts,  as  to  concurrence  in, 

21-795 
Verdict,  in  aid   of,  12-246,  698,  704 
PRETENSE,    see    Obtaining    Property 

by  False  Pretenses. 
PREVIOUS  JUDGMENT,  see  Res  Ju- 
V,        dicata. 
PRICE,  see  Value. 
PRIMARIES,  see  Elections. 
PRINCIPAL    AND    AGENT  —  Consult 
analysis     of     this     article,     21-530. 
See      Attorneys;       Embezzlement; 
Factors  and  Brokers;  Lawyer  and 
Client;   Master   and  Servant;    Offi- 
cers;    Partnership;     Trusts     and 
Trustees. 
Accounts,    1-272 

Acts   of    agent,    how   pleaded,    12-900 
Affidavit    of    merits    or    defense,    by 

agent,  1-672,  674 
Affidavits,    by    agent,    generally,    12- 
896 
Attachment,    3-399,    401,    427;     18- 

509 
Certiorari,   18-369 
Distress,   18-528 
Agent,  defined  in  instructions,  13-822 
Appeals,  serving  notice  on  agent,  18- 
222 


PRINCIPAL  AND   AGENT,   contd. 
Appeals,  contd. 

Bond,  by  agent,  18-247 
Sureties  on,  18-242 
Appearance,  by  agent,   2-519,  560 
Arrest    in    civil    cases,    affidavit    by 

agent,   2-929,   942 
Assault  and  battery,  alleged  to  be  in 

principal's   business,   3-39 
Attachment,    affidavit    by    agent,    3- 
399,  401,  427;   18-409 
Bond   by   in   name   of   principal,   3- 
447 
Signature  and  authority,  3-455 
Conveyance      by       agent      beyond 
authority   not   grounds   for,   3- 
388 
Of  property  in  agent's  hands,  3-312 
Attorneys,  capacity  that  of  agent,  3- 
849 
Authority   not   implied,   3-857 
Implied  power  of,  3-855 
Not   for   adverse   interests,   3-859 
Stipulations  by,  see  Stipulations. 
Bankruptcy     proceedings,     proof     of 
claim  by  agent,  3-900 
Verification,    by   agent,   3-973 
Certiorari,  affidavit  for,  by  agent,  18- 

369 
Choice     and     election     of     remedies, 
against   undisclosed   principal,   5- 
122 
Common  carrier,  negligence  of  ticket 

agent,    21-126 
Corporations,  agent  cannot  sue  in  be- 
half, 5-602 
Agents  not  proper  parties,  5-605 
Allegation    of   authority,   5-658 
Criminal      liability     for      acts     of  , 

agents,  5-678 
Criminal   liability   of   agents,   5-684 
Costs,  liability  on  disobedience,  5-817 
Creditors'       suits,      verification       by 

agent,   6-218 
Cross-demands,    in     actions     between 
principal  and  agent,  23-746 
Actions  by  and  against   third  par- 
ties,   23-747 
Demand  by  or  upon,  22-900 
Depositions,  notice  to  agent,   7-291 
Distress,   affidavit   for,   18-528 
Who   may   institute,  -18-527 
Dower,   demand   by,   7-865 
Easement,   enforcement  by  agent,   7- 

964 
Elkins   Act,   violation   by    agent,    14- 

281 
Exchange  of  realty,  fraud  of  agent, 
rescission  where,  18-696 
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PRINCIPAL  AND   AGENT,   coutd. 
Execution,   on   property  consigned   to 
ayent,   15-837 
Sale,  aceut  as  purchaser,  16-195 
Demand  bv  agent  for  possession, 
16-220 
Factors  and  brokers,  8-864 
Agency,  for  jury,  8-902 
Brokers    and   agents    distinguished, 
S-S66 
False  imprisonment,  by  acts  of  agent, 

8-951,  ^62 
Forcible  entry  and  detainer,  against 

agent,  8-1105 
Fraud  and  deceit,  joinder  of  parties, 

10-48,  49 
Frauds,   statute   of,   pleading   author- 
ity, 10-70 
Gaming,    principal   may   recover    loss 

bv  agent,  10-319 
Garnishment,   agent   liable,   10-407 

Answer  by  agent,   10-535 
Grand  jury,  ground  of  challenge,  10- 

640 
Injunction,    against    principal,    effect 
on  agent,  13-180 
Agent  as  party,  13-33 
Bond,  action  on  by  agent,  13-334 
Service      of     injunction     writ      on 
agent,  13-191 
Innkeepers,  action  by  agent   against, 

13-415 
Insolvency,   agent  of  creditor,   13-049 
Signature   of  agent   to  petition   in, 
13-651 
Insurance,  agency  as  affecting  venue, 
14-10 
Actions  by  and  against  agent,  14- 

32,  106 
Province  of  judge  and  jury,  as   to 
agency,  14-76 
Interpleader,   14-188 
Intoxicating    liquors,   alleging   illegal 
sale  by   agent,   14-369 
Sale  to  agent,  charging,   14-410 
Judgment,     confession    of    by    agent, 
18-83 
Consent    judgment,    by    agent,    14- 

915,  922 
Payment  of  judgment  to  agent,  16- 
530 
Judicial    sales,    court    as   defendant's 

agent,   16-720 
Jury,    where    the    relation    involved, 
16-896 
Qualifications  of 'jurors,  17-354 
Landlord  and  tenant,  lease  by  agent, 
18-480 
Notice  to  quit,  by  agent,  18-5S0 


PRINCIPAL  AND  AGENT,   contd. 
Landlord  and  tenant,  contd. 

Eent,  demand  for  by  agent,  18-579 
Actions  for  rent,  18-840 
Joinder   as   defendants,   18-486 
Larceny,  by  agent,   18-763 

Charging    ownership    in    agent,    18- 
750 
Libel  and  slander,  by  agent,  alleging, 

18-922 
Mandamus,  parties  to,  19-255 
Municipal       corporations,       pleading 
contract  by  officer,  20-103 
Tort  of  agent,  pleading,  20-104 
Parties,    joinder    as    defendants,    21- 
192 
Substitution    of    principal    for    at- 
torney in  fact,  20-963 
Undisclosed     principal,     action     to 
rescind   contract,  24-182 
Patents,  agent   as  party  to   infringe- 
ment  suit,   21-189 
Payment,  of  judgment,  to  agent,  16- 

530 
Process,    designating    parties    in,    21- 
714 
Agent's    affidavit    for    publication, 

23-538 

Service    on    agent,   21-69;    23-524 

Province     of     judge     and     jury,     see 

Province  of  Judge  and  Jury. 

As  to  existence   of  relation,  21-850 

Quieting   title,   agent    of   plaintiff   in 

possession,  21-1007 
Ratification,   of   acts   of   agent,   14-65 
Replevin  by  agent,  22-893 
Res      judicata,      judgments      by      or 
against     one    as    concluding    the 
other,  23-82 
Sales,  actions  for  purchase  price,  23- 

245 
Scope    of    agency,   allegation    of    act 

within,   24-738 
Service  on  agent,  see  Service  of  Pro- 
cess and  Papers. 
Signature,  of  agent,  insolvency  peti- 
tion, 18-651 
Specific   performance,   parties   to,   23- 

1037,   1042 

Telegrams,      erroneous     transmission, 

action  by  principal  or  agent,  24- 

728 

Third  party,  claim,  by  agent,    16-128 

Undisclosed      principal,      partnership 

as,  21-58 
Variance,  as  to,  contract  actions,  11- 

1051 
Verification,  by  agent,   13-92;   18-222, 
585.     See  Verification. 
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PRINCIPAL  AND  SURETY  — Consult 
analysis  of  this  article,  21-572. 
See  Bonds;  Contribution;  Equity 
Jurisdiction  and  Procedure;  Guar- 
anty; Indemnity;  Recognizances 
and  Bail;  Subrogation;  Undertak- 
ings. 
Admiralty,    surety   companies,   l-olo 

Amendment,   not   release    of,    1-518 
Amendments,  surety  as  party  to  mo- 
tion  for,   15-136 
Appeal,  by  surety  on  injunction  bond, 
13-327 
Bonds,  actions  against  sureties  on, 

18-337 
Equitable     relief     in     absence     of 
sureties  on,  15-276 
Architects    and    builders,    release    of, 

2-687 
Attachment,  by   surety  against  prin- 
cipal,   3-335 
Intervention      by      surety      where 

fraud,   3-659 
Sureties   on   bonds,   3-458 
Attorneys,    disqualified   as    surety,   3- 

852" 
Bail,   see  Recognizances   and  Bail. 
Bonds,  judgments  for  interest  against 
surety,   4-538 
Appeal  bond,  surety  on,  highways, 
11-76 
Action    against    sureties,    18-337 
Bail  bond,  indemnifying  surety  on, 

12-25 
Certiorari  bond,  surety  on,  as  par- 
ty to   application,   18-373 
Injunction    bonds,    actions    on,    13- 

323,  330 
Joinder    of    sureties,   in    action    on 

bonds,    14-26 
Of    sheriffs,    constables    and    mar- 
shals,  proceedings   on,   2-880 
Replevin     bonds,     summary     judg- 
ment  on,   18-558 
Contract    of    suretyship,    nature    of, 

12-24 
Contribution,   5-498 

Equity   jurisdiction,   8-415 
Covenant,  action  of,  parties,  joinder 

6-143 
Cross-demands,    in    actions    by    and 

against,    23-751 
Discharge    of    surety,    by    execution 

against  principal,  15-733 
Duress,  of  principal,  set  up  by  sure- 
ty,  7-950 
Equity  jurisdiction,   8-438 
Contribution,   8-415 
Exoneration,  subrogation  and  con- 
tribution, 8-441 


PRINCIPAL  AND   SURETY,    contd. 
Execution,    control   of   surety,    15-905 
Levy    of,    as    discharge    of    surety, 

16-573 
Eatification   of   execution   by   sure- 
ties,  15-748 
Sale,  surety  as  purchaser,  16-196 
Forthcoming  bonds,  how  executed  by, 
10-9 
Estoppel    to     deny    judgment    and 

execution,    10-29 
Sureties,  release,   10-30 

Eights    and    liabilities    of,    10-30 
Fraudulent     convevances,    action     by 

surety,   10-112,"  126 
.Guaranty,  distinguished  from  surety- 
ship, 10-667 
Joinder  of  principal  and  guarantor 
as   defendants,   10-677 
Guardian  and  ward,  notice  to  surety 
of   accounting,   10-834 
Costs  against   surety,   10-899 
Sale  of  property,   surety  of  guard- 
ian on,  12-845 
Surety  as  party, to  accounting,  10- 

836,  888 
Surety  as  party  to  action  on  bond. 
10-887 
Indemnity,    distinguished    from    sura- 
tyship,  12-24 

Injunction,  against  sureties  on  liquor 
bond,   14-464 
Bond,   justification    of    sureties   on 
13-169 
Actions   on   bond,   13-323,  330 
Insolvent,  surety  for,  as  creditor,  13- 

666 
Internal   revenue,   on  bonds,  14-130 
Intervention,    14-298 
Judge,    as    surety,    as   •disqualifying, 
16-668 
Recognizance,  surety  on,  16-651 
Judgments,    satisfaction    of,   16-541 
Ermitable  relief   from,   15-513 
Release   of   judgment    against,    16- 

582 
Replevin  bond,  summary  judgment 

on,   18-558 
Set-off  of  judgment,  16-564 
Judicial    sales,   vacating,   at   instance 

nf  purchaser's   surety,   16-817 
Jurors,  sureties  as,  17-335,  357 
Justification    of    sureties,    see    Justi- 
fication of  Sureties. 
Landlord    and    tenant,    lien    of   land- 
lord  as  surety,   18-540 
Dispossessory   proceedings,   sureties 

on   bonds  in,   18-597 
Lessee,  as  surety  of  sub-lessee,  18- 
481 
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PRINOIPAL  AND   SURETY,   confd. 
MoclianiL' 's      lien,      cuforcement      by 
surety  on  contractor's  bond,  19- 
593 
For  premiums  on  surety  bond,  19- 
596 
Partner,    retiring   partner   as   surety, 

21-64 
Penalties,    recoverable    against    sure- 
ties,   14-469 
Recognizance,  judge  as  surety  on,  16- 

651      ' 
Release,  of  judgment  against,  16-582 
Replevin    bond,    summary    judgment 

on,  18-558 
Res  judicata,  judgment  for  or  against 
the  one  as  concluding  the  other, 
23-89 
Third  party  claims,  sureties   as  par- 
ties,  16-147 
PRINTING,      see      Appeals;      Briefs; 
Costs;     Newspapers;     Notice;     Ob- 
scenity;   Service    of    Process    and 
Papers. 
Process,  of  signature  to,  21-742 
PRIOR    ADJUDICATION,    see    Judg- 
ments; Res  Judicata. 
PRISONS     AND     PRISONERS — Con- 
sult analysis  of  this  article,  21-598. 
See    Infants;     Recognizances    and 
Bail;  Reformatories;  Rescue;  War- 
rants. 
Action      against     prison      as      action 

against   state,  24-63 
Appeals,  discharge  of  accused  on  re- 
versal,  23-139 
Escape,  discharge   of  jury  on,  17-616 
Criminal     responsibility    of    officer 

for,   23-920 
Dismissal  of  appeal  upon  escape  of 

accused,    23-132 
Variance,   25-614 
Execution,   on  prisons,  15-852 
Habeas   corpus,  see  Habeas  Corpus. 

Ad   testificandum,   3-986 
Insanity,  of  prisoner,  13-553 
Insolvency,  petition  by  prisoner,  13- 

646 
Intoxicating    liquors,    charging    sale 

to   prisoners,   14-411 
Jurisdiction,  imprisonment  as  divest- 
ing, 17-706 
Jury  service,  exemption  of  jailor,  17- 

32 
Mandamus   to    compel    imprisonment, 
19-216 
To    obtain    discharge    of    prisoner, 

216 
To    obtain    body    of    prisoner    for 
burial,  19-282 


PRISONS  AND  PRISONERS,  contd. 
Martial   law,   where   in   force,   19-410 
Mechanic's   liens    on    jails    and    pris- 
ons,  19-597 
Power    of    attorney    by,    to    confess 

judgment,  14-823 
Process,   service   on  prisoner,   21-630; 

23-511,   522 
Removal    of   prisoner   to   proper   fed- 
eral district,   21-525 
United    States    commissioners,   power 

to  discharge,  16-707 
Witness,   prisoner   as,   process   to   ob- 
tain, 26-500 
PRIVACY,    violation    of   right    of,    21- 
347;    4-810 

Survival  of  cause  of  action,  24-617 
PRIVATE  AND  TOLL  ROADS  — 
Consult  analysis  of  this  article,  21- 
610.  See  Easements;  Highways, 
Streets  and  Bridges. 
Jurors,  interested  as   stockholders  in 

another   turnpike,    17-341 
Quo    "warranto    test    franchise    right, 

22-44 
Sequestration,    of   property    of    turn- 
pike road,  23-491 
PRIVATE    INTERNATIONAL    LAW, 
see  Remedy.     See  also   Conflict  of 
Laws. 
PRIVATE   PROSECUTOR,    see    Grand 
Jury;  Indictment  and  Information. 
PRIVILEGE — Consult   analysis   of   this 
article,  21-619.     See  Arrest  in  Civ- 
il Cases;  Attorneys;  Bills  and  An- 
swers;  Husband  and  Wife;   Juries 
and    Jurors;    Libel    and    Slander; 
Parties;  Penalties,  Forfeitures  and 
Fines;   Service  of  Process  and  Pa- 
pers; Witnesses. 
Admiralty,     from     answering,     1-463, 

467 
Answer  in  equity,  as  to  matters  of, 

4-159 
Arrest  in  civil  cases,  plea  of,  to  af- 
fidavit  for,   2-970 
Attorneys,  from  arrest,  3-851 
Continuances,    party    in    public    serv- 
ice,  5-450 
Demurrer,  to  raise,  libel  and  slander, 

18-924 
Discovery,   as  to   criminal  matter,   7- 
532,  565,  578,  587 
Document  to  incriminate,   7-629 
Inspection,      privileged      communi- 
cation,   7-630 
Libel  and  slander,  18-914,  915,  928 
Of  states  against  suit,  24-59 
Plea  of,  to  wrong  venue,  25-908 
Process,  from  service  of,  23-514 
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PRIVIUIGE,  contd. 

Soldiers,    20-288 
PEIVITY,    see    Implied    and    Express 
Agreements;   Parties;   Ees  Judica- 
ta;  Title. 
Appeals,  2-196,  217 
Assignors  and  assignees,  23-83 
Assumpsit,  in  action  of,  3-178,  195 
Bailor  and  bailee,  23-89 
Burden  of  proof  as  to,  23-90 
Corporation   and   stockholders,  23-89 
Cotenants,   between,  23-89 
Covenant,  in  action  on,  6-136 
Decedent    and    representatives    heirs 

and  legatees,   23-84 
Defined,    23-73 
Ouardian  and  ward,  23-84 
Husband   and  wife,   23-78 
Indemnity,  applied  to  actions  on,  12- 

29 
Interpleader,  necessary  to,  14-184 
Judgment,    privies    concluded,    15-413 
Vacating,  right  of  privy  as  to,  15- 
207 
Landlord  and  tenant,  23-77 
Mistake,   relief   from,    19-834 
Mortgagor  and  mortgagee,  23-82 
Municipal   corporation,  between,   and 

its  officers,  23-87 
Parent  and  child,  23-79 
Principal  and  agent,  23-82 
Public  officers,  between  officers  of  the 

same   corporation,   23-87 
Bent,    as    affecting   venue    of   action 
for,   18-475 
Res     judicata,     privies     concluded, 
23-7,  55,  72 
Statutes   of  limitations,  available  to 
privies,   18-1028 
PRIZE,  see  Admiralty;  War. 

Appellate  jurisdiction,   25-367 
PRIZE   FIGHTING  —  Consult   analysis 
of    this    article,    21-639.      See    also 
Criminal   Procedure. 
PROBABLE  CAUSE,  see  Certificate  of 
Probable  Cause  and  of  Reasonable 
Doubt;    False   Imprisonment;    Ma- 
licious Prosecution. 
Insanity   commission,   sued  out  with- 
out,  13-490 
Pleading  want  of,  13-343;  18-914 
Malicious  prosecution,  19-88 
Meaning  of,  21-512 
Preliminary    examination,    to-    ascer- 
tain,  21-495 
Effect   of   waiving,  21-501 
Warrant,  for  issuance  of,  26-29 
PROBATE    COURTS  —  Consult    analy- 
sds    of    this    article,    21-64L       See 
Decedents'  Estates;  Executors  and 


PROBATE  COURTS,  contd. 

Administrators;  Inheritance;  Wills. 

Citation  in,  6-521,  593 
Collateral   attack,   of  proceedings   in, 
15-393,  401 
Sales  ordered  by,  15-422 
Court  commissioners,  as  judge  of  pro- 
bate,  16-706 
Decrees  of,  equitable  relief  from,  15- 

284,    286 
Execution,  ag  affectoing,  15-750,   757 
Collateral    attack     of,    see     supra. 

Collateral   attack. 
Res  judicata  effect,  23-13,  33 
Writ   of   review,  as   remedy   to  re- 
view, 23-144 
Enjoining  actions  in,  24-396 
Federal   courts   as,   25-284 
Heirs,   jurisdiction  to  determine,   12- 
918 
Proceedings   to    determine,    12-914 
Homestead,   allotment   of,   11-388 
Incompetents,     jurisdiction    over    es- 
tates of,  12-15 
Indians,  jurisdiction  over  estates  of, 

12-41 
Insane  persons,  jurisdiction  over,  13- 
438,   447,   580 
Guardian   for,   appointment,   13-498 
Sale  of  property  of,  13-573 
Judge,  matters  disqualifying,  14-774; 
16-667 
Sua  sponte,  power  to  act,  17-675 
Judgment  roll,  in,   14-745 
Judicial   sales  by,   16-717 
Infant's  property,  12-812 
Insane    person's   property,   13-573 
Vacating,  16-802 
Jurisdiction,   presumptions  as   to,   15- 
435 
Conflict    with    chancery    over    con- 
struction  of  wills,    26-338,    356 
Consent,  as  conferring,  17-702 
Insane   persons,    of,   see    supra,   In- 
sane  persons. 
Over  trusts,  25-72 
Partition,  20-1009 
Record,  necessity  of  appearing  on. 

17-667 
Set-off  and   counter-claims,   23-614 
Sources  of,  17-670 
Juveniles,   custody   of,   12-862 
Leave  of,  to  sue,  21-104 
Mandamus   against,   19-199,   216 
Marriage,   jurisdiction   to   annul,    19- 

372 
Orders    of,    collateral   attack    on,    15- 
390 
Vacating,  15-192 
Orphan's  court,  accounting  in,  21-23 
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PROBATE  COURTS,  confd. 

J'artition,  .iunsdictioii   of,   20-1009 
Partnership,    accouuting    and     settle- 
ment, 21-23,  29 
Preliminary  examination  in,  21-504 
Presumptions,  as  to  jurisdiction,   15- 
435 
Decrees  of,  as  to,  11-398 
Eeceivers,    power   to    appoint,   22-327 
Removal    of   proceedings    to    federal, 

court,   22-771 
Specific      performance,      in      probate 
courts,   23-1081 
Jurisdiction    to    decree,    23-1033 
Subrogation  in,  24-283 
Surrogate,     amending    judgment     of, 

15-130 
Transfer   of  cause  to  equity,   24-897 
Writ  of  error  in,  26-632 
PROBATE  OF  WILLS,  see  Decedents' 

Estates;  Probate  Courts;  Wills. 
PROBATE  PROCEEDIXGS,   see  Dece- 
dents'    Estates;     Probate    Courts; 
WiUs. 
PROBATION,  see  Sentence  and  Judg- 
ment. 
PROCEDENDO,  see  Mandate  and  Pro- 

ceedings  Tbereafter. 
PROCEEDING,     defined     and     distin- 
guished, 24-320 
PROCEEDINGS   IN   PERSONAM,   see 

Personal  Actions. 
PROCEEDINGS  IN  REM  —  Consult 
analysis  of  this  article,  21-675.  See 
Admiralty;  Attachment;  Default; 
Divorce;  Service  of  Process  and 
Papers;  Ships  and  Shipping;  Suits 
end  Actions. 
Admiralty,  1-413 

Appeal,   in    name    of   person,    1-557 
Changed  to  personam,  1-420,  477 
Cross-libel  in,  1-485 
Decrees   in,   1-548 
Joinder  with  personam,  1-438 
Lien  necessary,  1-414,  423 
Not  an  action  or  suit,  1-413 
Process  in,   1-494 
Release   of  rem,   1-508,   509 
Agricultural   liens,    suits   to    enforce, 

18-645 
Another  action  pending,  1-1006 

Rem  and  personam,  1-1026 
Attachment,   before   personal   service 
or  appearance,  not  strictly,  3-239 
Judgment  in  rem,  3-728 
Rent   and   advances,  for,   18-504 
Void    for   failure    of   legal    service, 
3-673 
Benefit  certificates,  suits  on,  14-6 


PROCEEDINGS  IN  REM,   contd. 
Collateral   attack   of,    15-400 
Collision,  may  be  in  rem,  5-133 
Decree  in  personam,  8-466 
Default,  failui"e  to   plead,  6-804 

Jurisdiction,   by   arrest   of   rem,   6- 
810 
By  appearance,   6-810,   825 
Pro   confesso   taken,   6-815 
Proof    of    facts,    when,    8-821 
Record    of   proof,    6-823 
Divorce,  in  part,  7-739 
Elections,  contests  of,  8-12 
Eminent   domain,  in  nature   of   rem, 

8-261 
Execution,   after  defendant's   death, 

15-768 
Garnishment,   quasi  in  rem,   10-375 
Appearance    changes  to    personam, 

10-475 
In  personal   actions  only,   10-385 
Non-residents,   debts   of,   17-688 
Res  in  jurisdiction,   10-473-480 
Ground  rents,  action  for,  not,  18-690 
Guardian  ad  litem  unnecessary,  when, 

10-710 
Guardian  and   ward,   special  proceed- 
ing  in   rem,   10-784 
Heirs    proceedings  to   determine,  12- 

916 
Informations  in   rem,  12-704 
In    rem,    jurisdiction    to    render,    17- 

648 
Internal  revenue,  to  enforce  forfeit- 
ure, 14-147 
Interpleader,  not,  14-159 
Intervention  in,  14-312 
Judgments  in   rem,   14-770 
Conclusiveness,  21-663 
Equitable   relief  from,   15-264 
.ludgment  of  conviction,  23-32 
Marshaling  assets,  19-401 
Res  judicata   operation,   23-28,   31, 

33 
Vacating,  15-198 
Judicial   sales  as,  16-719 
Jurisdiction,    how    acquired,     17-648, 
68S 
Necessity  of  notice   to   defendant, 

17-677 
Non-residents,  as  to,  17-688 
Presumptions,  as  to,   17-664 
Libel  of  information,  14-148 
Liens,  foreclosure  of,  18-998 
Life  estate,  proceedings  to  terminate, 

18-627 
Liquors,  forfeiture  of,  14-488 
Maritime    liens,    proceedings    to    en- 
force, 19-367 
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PROCEEDINGS  IN  REM,   contd. 

Marriage,    proceedings    to    annul,    19- 

370 
Mechanic's  lien,  proceedings  to  fore- 
close, 19-613 
Partnership,  'accounting,   21-30 
Probate   proceedings   as,   21-658 

Probate  of  will,  21-658;  26-178 
Process,    constructive    service,    23-527 

Jurisdiction   on,  23-510 
Quasi  in  rem,  what  are,  17-689 
Eecord   in,    conclusiveness   on   collat- 
eral  attack,    15-426 
Registration    of    title    under    Torrens 

Act,   24-846 
Replevin  as,  22-888 
Scire    facias,    to    enforce    mechanic's 

lien,   19-616 
Special    assessments,    proceedings    to 

enforce,   23-974 
Specific    performance,    in    rem    or    in 

personam,  23-1024 
"Wife's    separate    estate,    proceedings 
against,   11-828 
PROCEEDINGS      SUPPLEMENTARY 
TO  EXECUTION,  see  Supplement- 
ary Proceedings. 
PROCESS  —  Consult    analysis    of    this 
article,     21-680.       See     Admiralty; 
Assistance,  Writs  of;  Attachment; 
Audita    Querela;    Certiorari;    Cor- 
porations;   Due    Process    of    Law; 
Garnishment;    Habeas   Corpus;    In- 
junctions; Inquiry,  Writ  of;  Judg- 
ments   and    Decrees,    Enforcement 
of;    Mandamus;    Ne   Exeat;    Privi- 
lege;   Prohibition;    Quo  Warranto; 
Replevin;    Returns;    Scire    Facias: 
Sequestration;    Service   of   Process 
and     Papers;     Subpoena;     Sunday 
and   Holidays;    Venire     de    Novo; 
Writ  of  Entry;  Writ  of  Error. 
Abatement,   plea   of   defective   execu- 
tion  and   service,   1-49,   52 
Abuse  of,  action  on  the  case  for,  6- 
626 
Abatement,  24-621 
Remedies  for,  21-787 
Admiralty,    mesne,    1-490 
Citation  on  appeal,  1-561 
On   intervention,   1-525 
Agricultural  liens,  in  proceedings  by 

warrant    of   seizure,    18-649 
Alias,    as    commencement    of    action, 
24-362 
Effect   on   power  of  special  judge, 

16-697 
Jury,  to  summon,   16-987 
Service  of,  23-515 


PROCESS,  contd. 

Amendment   of,   18-90 
Certiorari,   on,   18-381 
Execution,   writ   of,   15-820;   18-136 
Landlord's    dispossessory    proceed- 
ings, in,  18-597 
Liens,    in    proceedings    to    enforce, 

18-1009 
On  appeal,  18-332 

Partnership,  actions  by  and  against, 
21-71 
Amicable   actions,  none  in,  1-933 
Another  action  pending,  void  process, 

1-1002 
Appeals,  objections  below  to  defects, 
2-253 
De  novo  trial,  where,  18-311 
From  novo  trial,  where,  18-311 
From   orders   concerning,  2-172 
Justice's  court,   process   on  appeal 

from,   18-333 
Necessary  to  jurisdiction  of,  2-310, 

311,  318 
Notice  of,  as  process,  18-214,  219 
Objections  on,  18-193,  314 
Part   of  record  on,  2-333,  334 
Presumption   of  regularity,  2-418 
Waiver  of  process,  by  appeal,  18- 
263 
Appearance,  as  waiver,  2-532;  14-857; 
17-702;  18-597;  23-167,  169 
Directions  as  to  time  and  place  of 
appearance,  14-864 

Arrest  in  civil  cases,  2-965 

Prerequisites   to,    2-298 
Arrest    of  judgment,   for   defects,  in 
civil,   2-990 

Criminal  case,  2-993 
Assistance,  writ  of,  3-140 
Attachment,   3-464 

Amendment   of   writ,   3-485 

Form   of  writ,  3-472 

Issuance,  what  is,  3-464 

Levy  or  execution  of,  3-488,  501 

Lieiis.    to    enforce,   innkeepers,    13- 
412 

Return,  3-541 

Amendment,   3-546 

Seal   on  writ,  3-473 

Signature  of  writ,  3-472 

Writ  quashed  for  defects,  3-756 
Audita  querela,  writ  of,  3-875 
Bankruptcv  proceedings,  subpoena  of 
bankrupt,  3-979 

Citation  on  appeal,  3-1008 
Bnstardy  proceedings,  warrant,  4-65 
Bills  of  review.  4-452 
Breach  of  proTuise,  summons,  4-556 
Case,  action  on  the  for  abuse  of,  6- 
626 
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PROCESS,  covfd. 

Cortioniri,    definition,    4-867 

An  extraordinary  remedy,  4-887 
Grounds,    for,    4-915 
Claim,  stating  nature  of,  14-864 
Collateral  attack,  for  defects  in  pro- 
cess, 15-441;  18-123 
Commencement    of    action    by    is- 
suance, 24-352,  353 
Commerce  commission,  enforcing  pro- 
cess of,  14-269 
Orders  of,  to  enforce,  14-272 
Commerce   court,  5-169 

Authority   to   issue  writs,  5-172 
Subpoena    ad    respondendum,    5-171 
Commitment,  see  also  Warrants. 
Disorderly  persons,  7-696 
On   contempt,  5-422 
Common  carriers,  in  actions  against, 

21-118 
Construction  and  theory  of  pleading 

from  summons,  5-361 
Contempt,  see  Contempt. 

For  violation,  of,  21-825 
Continuance,  right  to  process,  absent 
witnesses,   5-441 
Duty  to  procure  process,  5-457 
Control   over,    execution    process,    15- 

905 
Copy  of   claim,  attached  to  process, 

18-27 
Copyright      proceedings,      writ      for 

seizure,  5-516 
Coroner's     inquest     jury     how     sum- 
moned, 5-528 
Corporations,    in    actions    against,    5- 
614-617 
Criminal   liability,   for,   5-681 
Distringas   on   default,  5-632 
Foreign"  corporations,   5-737 
Summons  in   garnishment,  5-637 
Court    commissioner,   power   to   issue, 

16-705 
Courts  martial,  6-117,  118 
Customs  duties,  form  of  writs,  6-347, 
348 
Action  for  forfeiture,  6-356 
Declaration  and  complaint,  an  ampli- 
cation of  original  writ,  6-641 
Must  conform  to,  6-668 
Default,  necessity  of  process,  14-862; 
18-93 
Defects    in,    as    affecting    default. 
14-864 
Misnomer  in.  14-863 
Process  to  support,  21-84 
Diligence,  in  executing,  15-915 
Discovery,  summons  or  subpoena,   7-  I 
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Dismissal,   for   defect,   7-671 

Delay  in  serving,  7-677 
Distress,  citation  in,  18-528 
Divorce,  7-753 

Notice  of  alimony,  7-820 
Dower,  writ  of,  7-863,  877 

Writ   of   possession,    7-890 
Due  process  of  law,  7-894 
Ejectment,  writ  of  possession,  7-1050 
Elections,  in  contests,  8-82 

Alias,  8-84 
Elkins   Act,  irr  suits   respecting,    14- 

282 
Eminent   domain,  8-271 
Enforcement,  prohibition,  writ  of,  21- 

825 
Entitling,    execution,    15-792 
Equity,  subpoena,  to  answer,  8-463 
Equitable  relief,  for  defects  in,  15- 
300;   18-117 
Escheat,  citation  on  notice,  8-667 
Execution  as,  15-720 
Control  over,  15-905 
Directions    to    officer    in    writ,    15- 

806 
Order  of  executing  writs,   15-917 
Procuring  issuances,   15-775 
Who  may  execute  writ,  15-908 
Extortion,  civil  actions,  8-826 
Extradition,  see  Extradition. 
False     imprisonment,     arrest,     under 
warrant,  8-924 
Without    warrant,    8-927 
Fair  on  face,  8-954 
Not  by  abuse  of,  8-821 
Process  unnecessary,  8-916 
Pursuit  beyond  state,  8-937 
Eesistance    to    unlawful    arrest,    8- 

904 
Use  of  force,  8-937-940 
Federal    courts,    conformity    to    state 

practice,   25-478 
FiHng,    of    declaration    before    issue 
when,  8-978 
Return  of,  see  Returns. 
Forcible    entry    and    detainer,    8-1121 
By  wrongful  -process,  8-1101 
Writ  of  restitution,  8-1126 
Forthcoming     bonds,     held     part     of 

final,  10-5 
Fraud,  in  procuring,  relief  from  judg- 
ment where,   15-326 
Gaming,   warrant    for   seizure    of   de- 
vices, 10-330 
Garnishment,   10-493 
Affidavit   for,   10-448 
Objections  to  taken,  10-596 
Guardian    ad    litem    for   plaintiff  be- 
fore, 10-720 
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PROCESS,   contd. 
Habeas    corpus,    see    Habeas    Corpus. 
Enforcement  of  writ,  10-934 
Form  of  writ,  10-926 
Habere  facias  possessionem,  23-519 
Health,   in   summary  proceedings   for 

penalty,   10-985 
Holiday,   issuance  on,   24-436 
Homesteads,    allotment     proceedings, 

11-358 
Ignoring  process    right  to  vacate,  15- 

174 
Illegal  issuance,  trespass  for,   18-389 
Indorsements    on,    of    instrument    de- 
clared on,  18-27 
Of  return,  23-99 
On   writ   of   execution,    15-816 
Infants,  on,  appearance  by  guardian 

as  waiver,  12-739 
Injunction,  in,  13-115 

Against    whom    writ    issues,    13-179 
Requisites    of   writ,    13-183 
Summons  in,  13-115 
In  rem  proceedings,  in,  21-677 
Insane      persons,      actions      by      and 

against,    13-600 
Insolvency,   examination   in,   13-665 
Instructions  as  to  execution  of,  dutv 

of  officer,  15-914 
Internal    revenue,    summons    by    col- 
lector,   14-132 
Intoxicating  liquors,  recovery  of  pen- 
alties, 14-469 
Irregularities   in,   effect,   17-681 
Collateral    attack    for,    see    supra, 

Collateral  attack. 
Equitable  relief,  as  ground  for,  15- 
300;   18-117 
Issuance,  what  constitutes,  15-789 

To  summon  jury,  16-986 
Judgment,  conformity  to  process,  14- 
906;   15-34 
Collateral    attack,    see   supra.    Col- 
lateral attack. 
Confession  of  judgment,  to  support, 
14-801;   817,  827 
Equitable   relief  from,  see  supra. 
Equitable  relitt. 
Consent   judgment,  to   support,   14- 

318 
Default,   to   support,   14-862;    18-93 
Injunction     against     for     want     of 

process,    15-379 
Vacating     judgment,     because     of 
process,  15-159,  225 
Judicial   eale,  directing,  16-7.32 
Jurisdiction,  essential  to,  17-677 
Jurors,  to  piocure  attendance  of,  16- 
984,  986 


PROCESS,   contd. 
Jurors,  contd. 

Jury    commissioners,    summons    to, 
17-79 
Venire,  inegularities  in,  17-89 
.Justice's  court,  in,  17-1010 

Eecora  showing  as  to,  18-156 
Justification      under,      detention      of 
property,   22-930 
Justifying      trespass      under,      see 
Sheriffs,     Constables    and    Mar- 
shals. 
Landlord  and  tenant,  proceedings   to 
reco%  er    possession    of    premises, 
18-567,  594 
Law  of  forum  governs,  22-726 
Liens,  enforcement  of,  18-1010 
Mandamus,  19-202 

To  compel   execution   of,   15-918 
Marriage,    in    proceedings    to    annul, 

19-375,  379 
Marshals,    amenable    to    process,    23- 

843 
Mesne  process,  arrest  on,  21-17,  31 
In    complaint   for    escape,   21-600 
In    foreclosure    of    landlord's    lien, 
18-555 
Moratorium,  as  staying  civil  process, 

19-858 
Mortgages,    in    foreclosure    proceed- 
ings, 19-924 
Mortgagor,  in  name  of,  14-20 
Notice  of  appeal,  as  process,   18-214, 

219 
Obedience    to    writ,    duty    of    officer, 

15-911 
Objections,    see    Objections   and   Ex- 
ceptions. 
Original  writs,  21-684 
Parties  to,  amendment  to  change,  21- 

71 
Partition,  in  suit  for,  20-1021 
Partnership,  in   suits  for  accounting, 
21-30 
Suits  by  and  against,  21-68 
Penalty,  in  action  to  recover,  11-163 

Liquor  laws,  violation  of,  14-469 
Posse  comitatus,  to  aid  in  execution 

of  process,  23-839 
Prayer  for,  see  Prayer. 
Bill   in   equity,   4-144 
Informations   in    civil    suits,    12-715 
Libel  in  admiralty,  1-451 
Presumptions   as   to,   15-429 
Probate   courts,  in,  21-660 
Quashing,   for  defects   in   the   return, 
23-108 
For  variance,   25-543 
Quo  warranto,  in,  22-72 
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PROCESS,  contd. 

Kooeivors,    in    actions    involving,    22- 

415 
Recitals  as  to,  amending,  15-125 
Resisting   execution   of,   20-718 
Return   of,   23-98.     See  Returns. 
Revenue   stamp   on,   necessity,   18-193 
Revivor,  on   bill   of,  23-166,   172,   173 

New   process  after,  23-181 
Sequestration,  23-489 
Service    of,    see    Service   of  Process 

and  Papers. 
Severance,  additional  process  oc,  23- 
824 
Where   all  defendants    not    served, 
23-825 
Bheriffs,  amenable  to  process,  23-843 
In    summary    proceedings     against, 
23-887 
Special    assessment,    in    proceedings 

to  foreclose  lien,  23-976 
Specific    performance,    in    suits    for, 

23-1056 
Statute    of   limitations,    showing   bar 

of,  18-1050 
Statutes,   as   to,   construction    of,   17- 

678 
Stipulations  as  to,  24-136 
Successive,  execution  process,   15-783 
Sunday,  issuance  on,  24-431 

Return   on,   24-433 
Supplemental     pleadings,     new     pro- 
cess, 24-536 
Time   to   execute,  writ  of   execution, 

15-918 
Transcript,    showing    process,    18-125, 

276,    279 
Transfer  of  causes,  process  after,  18- 

171 
United  States  commissioners,  process 

of,   16-707 
United  States   supreme   court,   power 

to  issue  writs,  25-353 
Variance   as  to,  in  trial   for   escape, 
21-604 
Of  pleading  from,  25-537 
Waiver,  by  appeal.  18-263 
By   appearance,   18-697 
Waiver  of  homestead,  endorsement 
of,    on   summorrs,    11-438 
Will  contest,  on,  26-259 
Witnesses    to     obtain,     right     of     ac- 
cused, 21-508;   26-492 
Writ    of    error   coram    nobis,   for   de- 
fects in   process,   15-373 
Writ  of  error,  on,  26-648 
PROCESSTONERS,  see  Boundaries. 
PROCHEIN    AMI,    see    Guardian    ad 

Litem. 
PRO  CONFESSO,  see  Default. 


PRODUCTION  OF  BOOKS  AND  DOC- 

UMENTS,  7-605 
Default,   for   failure   to   comply   with 

order,    14-855 
Patents,  infringement  suits,  21-207 
Voir  dire,   on,   17-177 
PROFANITY  —  Consult      analvsis      of 
this     article,     21-798.       See     Blas- 
phemy;    Disorderly    Conduct;     Ob- 
scenity;   and  Criminal  Procedure. 
Common   carrier,  by   servant    of,  for 
jury,   21-160 
By  fellow  passenger,  pleading,  21- 
145 
PROFERT    see  Oyer  and  Profert. 
PROHIBITION  —  Consult    analysis    of 
this  article,   21-800 
Appeal,   where  adequate,  12-643;   23- 

115 
Chambers,    issuance    at,    16-630 
Contempt,  on  proceedings  in,  5-431 
Courts   martial,   when  issued,   6-131 
Criminal   cases,   in,  23-115 
Indictment,    to   prevent    trial   of,   12- 

643 
Injunction,  in,  13-290 
Against,   24-414 
Distinguished,   12-1008 
Insolvency    proceedings,    13-686 
Judge,    change    of,    to    review    ruling 
as  to,   16-689 
Special    judge,    to    review    acts    of 
16-701 
Justice    of    peace,    against,    to    pre- 
vent   vacation    of  judgment,    18- 
112 
Juvenile   proceedings,   to   review,  12- 

878,  882 
Mandamus,   distinguished,   19-120 
To  review  grant  or  refusal  of  pro- 
hibition,  19-218 
To  vacate  writ,  19-192 
Where    prohibition    abolished,    19- 
166 
Mandate,  to  enforce,  19-350 
Martial     law,     prohibition     to     civil 

courts,   19-409 
Motion,   against,    to   amend,   15-142 
New   trial,   against,   20-631;    18-80 
Of    liquor    drinking    and    selling,    see 

Intoxicating  Liquors. 
Receivers,    against     appointment    of, 

22-366 
Res  judicata,  decisions  in  prohibition 

proceedings,    23-37 
Stenographers,    to    review   rulings    as 

to,   16-706 
Supreme   court   of  United  States,   is- 
suance by,  25-355 
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PROHIBITIOIT,  cont'd. 

To  prevent  violation  of  supersedeas 

or  stay,  24-501 
United  States  commissioners,  to,  16- 

709 
Vacation,  issuance  in,  16-630 
"Waste,  as  remedy  for,  26-49 
PROMTSSOEY    NOTES,    see  Bills   and 

Notes. 
PROOF,    see   Burden   of   Proof;    Varl- 

ance  and  Failure  of  Proof. 
PROPERTY,  see  Due  Process  of  Law; 
Embezzlement;  Injuries  to  Persons 
and    Property;    Lands    and    Land 
Transfers;       Larceny;       Obtaining 
Property  by  False  Pretenses;  Per- 
sonal    Property;     Proceedings    in 
Rem;  Title. 
PROPOSITIONS   OP   LAW,    statement 
of   in   trial   without   jury,   24-1075; 
13-711,   712 
PROSECUTING       ATTORNEY,        see 
Grand  Jury;    Indictment  and   In- 
formation; Officers. 
Assistance  by  private  attorneys,  24- 
1062 
Presence  at  trial,  24-106J 
Warrant,   advice  or  approval  of  for 
issuance,  36-29 
PROSECUTING     WITNESS,     see     In- 
former. 
PROSECUTORS,    see    Indictment    and 
Information. 
Criminal  proceedings  begun  by,  12-87 
Indorsement     on     indictment,     12-87 

625 
Who  are,  12-87 
PROSTITUTES,  confinement  in  reform- 
atory, 22-638 
Deportation  of  alien,  11-929 
PROSTITUTION  — Con S7ilt  analysis  of 
this  article,  21-827.     See  Disorder- 
ly   House;     Lewdness;    Vagrancy. 
See   also   Criminal   Procedure. 
Injunction,  against  using  house  for, 

12-20 
Variance,    25-613 
Venue    of  offenses,  25-934 
White  slave  act,  variance,  25-613 
As  to  time,  2^-577 
PROTITONOTARY,  see  Officers. 
PROVINCE  OF  JUDGE  AND  JURY— 
Consult  analysis  of  this  article,  21- 
831 
Abandonment,  of  attack,  11-653 
Of  contract,   11-1063 
Of  homestead,  11-430,  465 
Of   patent,    21-208 
Abortion,   questions   for  jury,   1-115 
Accord  and  satisfaction,  1-191 


PROVINCE  OF  JUDGE  AND  JURY, 

contd. 
Account  stated,  1-260 
Adverse   possession,   1-632 
Agency,  when  for  jury,  14-443 
Agricultural      societies,     in     actions 

against,   18-641 
Alteration  of  instruments,  1-839 
Animals,  questions  as  to,  1-953,  963, 

979 
Appeals,  on,  from  justice's  court,  18- 

335 
Arms,   justification   for   using,    11-652 
Arrest,   homicide,   while  making,   11- 

651 
Assignments,    2-137 
Assumption  of  risk,  as  to,  19-537 
Attachment,   in,  by   landlord,    18-520 
Attorneys,  right  to  fee,   13-349 
Lien,   as  to  notice   of,   18-837 
Baggage,  as  to  what  is,  21-167 
Bonds,  4-530 

Boundaries,  in  disputes  as  to,  18-661 
Breach  of  peace,  4-656 
Bridges,  injuries  from  defective,  11- 
282 
Prosecution   for  destroying,   11-274 
Prosecution    for    failure    to  main- 
tain, 11-273 
Scope  of  term,  question'of  fact,  11- 
48 
Cancellation   of   contract,   11-1063 
Character  of  place   of  homicide,   11- 

650 
Citizenship,  of  mining   claimant,   19- 

793 
Collision  on  highway,  11-254 
Committee  of  incompetent,  as  to  set- 
tlement of,  12-19 
Common    carrier,  actions   by   passen- 
ger, 21-128 
Actions  for  injuries  to  passengers, 

21-149 
Actions  for  ejection   of  passenger, 

21-160 
In  actions  against,  21-121 
Loss  or  injury  to  baggage,  21-166 
Composition   with   creditors,  5-188 
Compromise  and  settlement,  5-19S 
Concealing  birtb,  in  prosecution  for, 

12-886 
Condition    of   premises,   21-167 
Condition     subsequent,     enforcement 

of,    18-711 
Conduct    of    judge    during    trial,    24- 

1085 
Contract,  breach  of,  18-698 
Construction     of,     11-1057;     14-97; 
19-540;   21-121 
Employment   contract,   19-437 
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PROVINCE   OP   JUDGE  AND   JUKY, 

coiitd. 
Contract,    conid. 

Constructiou   of,    contd. 

rasseiigor  ticket,  21-160 
Existence  of,  11-105-4 
Traud  in,  see  infra,  Fraud  and  de- 
ceit. 
Legality  of,  11-1056 
Modification,    11-1062;    19-454;    23- 

233 
"Written     instruments    ,  see     infra, 
"Written    instruments. 
Contributory    negligence,    18-642;    21- 
615;   23-931 
Injuries  from  highways,  11-241 
Of  passenger,  21-150 
Of  person   injured  by   servant,   19- 

562 
Of  servant,   19-458,  532  ^ 
Cooling  time,  as  to,  homicide,  11-649 
Corporations,  5-G65 
Corpus  delicti,  11-639 
Credibility   of  witnesses,  13-899;    17- 

536,  552 
Criminal   eases,  in,  17-432 
Criminal   conversation,   6-257 
Criminal   negligence,   11-640 
Cruelty  to  animals,  wilfulness,  6-320 
Customs  and  usages,  6-333  j  8-909 j  21- 

570 
Death,  cause  of,  14-87 
Death  by  wrongful  act,  ^-439 
Dedication,   18-690 
Deeds,    construction    of,    13-839 
Degree   of   crime,   homicide,   11-645 
Diligence  of  officer,  in  levying  execu- 
tion,  15-915 
Disorderly  house,   7-708 

Instructions   invading  jury's  prov- 
ince,   7-709 
Distress,  in,  for  rent,  18-526 
Disturbing   public    assembly,    7-72S 
Dower,   7-879 

Druggist,   negligence   of,   10-996 
Duress,  7-953 

In   contract,    11-1056 
Easements,   7-969 
Elections,    guilty    knowledge,    8-151, 

158,   164 
Electricity,  8-185 
Eminent   domain,  8-317 
Escape,   prosecution   for,  21-604 
Escrows,  as  to,  17-719 
Estoppel,  to   claim  homestead,   11-430 
Estrays,  8-724 

Evidence,    to    support    issue,    13-793; 
19-534 
Competency  of  evidence,  17-538 
Eelevancy,  17-538 


PROVINCE   OF*  JUI^GE  AND   JURY, 

contd. 
Evidence,   contd. 

Rescission,  11-1063 
Exchange  of  realty,  actions  'based  on, 

18-698 
Execution  sales,  as  to  notice  of,  16- 
167,  173 
Possessory  proceedings,  1^-222 
Setting  aside,  16^218 
Exemptions,  in  respect  to,   16-55 
Horses,  use  for  which  kept,   16-75 
Time  for  asserting,  11-487 
Tools  of  trade,  16-64 
Extortion,  civil  action,  8-828 

Criminal   case,   8-834 
Factors  and  brokers,  8-869,  901,  909 
Fellow   servant's,   acta   of,   19-539 
Fences,   prosecutions   for   removal   or 

destruction,   18-677 
Fires,  railroad,  as  to,  22-283 
Fixtures,  as  to,  18-680 
Forcible   entry    and    detainer,    8-1122 
Forgery,   8-1182 

Fraud,    10-61;    11-1056;    18-698;    21- 
208 
As  to  fraudulent  intent,  19-767 
Public    lands,    of    homesteader,    in 
abandoning,    21-887 
Frauds,  statute  of,  10-81 
Fraudulent  conveyances,  10-216 
Freight   carriers,   10-256 
Gaming,  10-326,  361 
Gifts,  10-604 

Good  faith,   of  passenger,  21-160 
Guaranty,  10-695 
Guardian  and  ward,   10-872 

•Action   on   bond,   10-898 
Guilt   or  innocence,   11-639 
Highway   proceedings,   11-87 

Actions  for  injuries   from,   11-234 
Contractors'    actions   for   improve- 
ments in,  11-126 
Injunctions  in,  11-111 
Homestead,  as  to  claim  of,  11-429 
Indemnity  bonds,  in  proceedings  on, 

23-861 
Idem  sonans,  as  to,  20-245 
Identity,    of    assailant    in    homicide, 
11-639 
Of  deceased  in  homicide,  11-645 
Improvements,     proceedings     to     re- 
cover, 18-685 
Injunction,  11-111 

Bonds,  actions  on,  13-349 
Damages  in,  13-324,  393 
Injuries,  in  actions  for,  11-238,   392 
Innkeepers,   actions   by   and   against, 

13-420 
Insanity,  11-650;  13-466,  625 
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PROVINCE  OF  JUDGE  AND  JURY, 

contd. 
Instructions,  as  to  province  of  court 
and  jury,   13-844,   854 
Invading   province   of   jury  in,   13- 
809 
Insurance,  actions  for,  14-73 
latent,  as  to,   19-766 

Existence  of,  homicide,  11-643 
Mayhem,    19-576 
Of  accused,  23-197,  200 
Interest,  right  to,   14-122 
Intoxicating  liquors,  injury  from,  14- 
485 
Abating    liquor    nuisance,    14-457, 

463 
Prosecutions  under  liquor  laws,  14- 
442 
Issues  of  fact,  for  jury,  14-528 
Judgment,  where  note  given  in  pay- 
ment  of,   16-547 
Presumption  of  payment,  16-557 
Judicial  eales,  setting  aside,  12-855 

Good  faith  of  bids,  16-777 
Justification,   in  homicide,  11-650 
Kidnaping,  in,  18-411 
Knowledge,  of  usage,  13-420 
Laches,  18-441 

Land  contracts,  as  to  questions  aris- 
ing under,   25-848 
Landlord    and    tenant,    «dispossessory 
proceedings,  18-567,  602 
Eent,  actions  for,   18-498 

Lien,   enforcement   of,  18-557 
Prosecutions     for      impairing, 
18-518 
Larceny,    18-773  • 
Legality,    of    contract,    11-1056 
Libel   and   slander,   in,   18-951,  952 
Criminal  libel,  18-970 
Slander  of  title,  18-961 
License,  conducting  business  without, 

18-984 
Life,  probable  -duration  of,  13-393 
Loan  associations,  in  actions  against, 

18-1104 
Lotteries,  prosecutions,  19-62 
Malice,  as  to,  19-7G8 

Homicide,   11-644 
Master   and    servant,   in   actions    for 
wrongful  discharge,  19-437 
Actions  for  breach  of  hours  of  ser- 
vice act,  19-567 
Actions    for    injuries    to    servant, 

19-515 
Actions  for  wages,  19-453 
Existence   of   indebtedness   to    ser- 
vant,  19-567 
In  actions  by  servant  against  third 
persons,  19-457 


PROVINCE   OF   JUDGE  AND  JURY, 

contd. 
Master  and  servant,  contd. 

Injuries  to  third  persons,   19-562 
Scope   of  employment,  21-149 
Mayhem,  prosecutions  for,  19-576 
Means    of    committing   homicide     11- 

640 
Mental  capacity,  as  to,  19-766 
Mesne  profits,  as   to,   19-780 
Mining  claims,  diligence  in  prosecut- 
ing,  19-784 
In  ejectment  for,  19-799 
In  suits  to  quiet  title  to,  19-800 
Misrepresentation,  insurance,   14-82 
Modification,  of  contract,  11-1062 
Monopolies,     in     actions    for     injury 

from,  19-851 
Motion,  hearing  on,  15-142 
Motor    vehicles,    action    for    injuries 

from,  20-49 
Municipal     corporations,    in     actions 

by  and  against,  20-108 
Xegligence,   11-238,  241,   282;   13-420; 
18-641;    20-322;    21-569;    23-931 
Contributory,'  see    supra,   Contribu- 
tory negligence. 
Highways,    injuries    from,    11-238 

254 
In     action     against     municipalitv, 

10-108 
Injuries  to   servant,   19-515 
Of    common    carrier,     21-128,     149, 

160,  168 
Of  servant,  19-458,  562 
Of    telegraph     or    telephone    com- 
pany, 24-720 
Notice,  as  to,  20-665 

By    agent    of    injuries    from    high- 
ways,   11-201 
Of  claim    sufficiency  for  court,  20- 

108 
Of  highway  obstruction,  11-237 
To  carrier,  21-166 
To    passenger,    of    carriers    limited 
liability,   21-167 

Nuisance,  on  prosecution   for,   20-695 
Street   obstruction,    11-236 

Ordinance,    reasonableness   of,    13-176 

Partnership,    existence   of,    21-16 
In  actions  by  and  against,  21-82 
In  actions  between  partners,  21-16 
Whether   a    transaction   a  partner- 
ship one,  21-16 

Party    walls,    in    actions    respecting, 
21-112 

Patents,   invention,   21-202 
Infringement  cases,  21-207 
Question  of  patentability,  21-203 
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PROVINCE   OF   JUDGE  AND   JURY, 

coiitd. 
Pcualties,     actions     for     obstructing 
highways,  11-165 
Eespcctiu'g   toll  roads,  21-616 
Pcrforniaiico   of   eontrae};,   11-1064 
Premeilitation,  in  homicide,  11-644 
Principal   and   agent,   actions   involv- 
ing,  21-563 
Principal     and     surety,     in     actions 

against,   21-584 
Prize  fighting,  in  prosecution  for,  21- 

639      ' 
Probable   cause,  to   arrest,   11-651 
Profanity,    prosecutions    for    use    of, 
21-799 
TJse  of  by  carrier's  employee,  21- 
161 
Prostitution,  in  prosecutions  for,  21- 

830 
Provocation,    in    homicide,    11-647 
Proximate  cause,  19-851;  23-931 

Of   injury   to    servant,    19-530,    541 
Public    drunkenness,   in    prosecutions 

for,  21-874 
Public  lands,  in  actions  for  trespass 

to,  21-891 
Eailroads,   in   action   for  injuries    to 
animals  on- track,  22-267 
Injuries  from   operation   of,   22-201 
Injuries    to    trespassers    and    licen- 
sees, 22-240 
Eatification,  21-566 
Seasonable  time,  for  notice  of  claim, 

20-108 
Eelease,  as  to,  22-695 
Eelevancy,   of   evidence,   17-538 
Eeplevin,  in,  22-934 
Eeseission   and  cancellation,  in  suits 

for,   22-1026 
Eeseission  of  contract,  11-1063 
Ees  judicata,  as  to,  23-90 
Eobbery,   in   prosecutions  for,   23-197 
Assault  with  intent  to  rob,  23-200 
Eewards,   in   actions   to   recover,   23- 

186 
Eules,   of  carrier,  21-122 
Sales,  in   actions  by  seller  for  dam- 
ages, 23-233 
In   actions  for  purchase  price,  23- 
260 
Self-defense,  homicide,  11-652  _ 
Sheriffs  and  constables,  in  actions  on 

official  bonds,  23-915 
Ships,    in    tort    proceedings    against 

owner,  23-931 
Specific  performance,  in,  23-1062 
Speed,  of  train,  22-208 
Sprinjr-guns,    necessity    of   using,    H' 
651 


PROVINCE   OF    JUDGE  AND   JURY, 

cotitd. 
Statutes,  as  to,  24-99 

Applicability   to   case,   19-541 
Of  limitations,  as  to,  18-1081 
■Street  railroads,  in  action  for  injury 

by,  24-250 
Suicide   or  homicide,  whether,  11-639 
Tender,  as  to,  24-780 
Third  party  claims,  16-152 

Usage,   knowledge   of,   13-420 
Time,  reasonableness  of,  21-166 
Toll  roads,  injuries  from,  21-615 
Trade-marks   and  trade  names,   ques- 
tions involving,  24-873 
Trespass,  in  action  of,  24-959 

By  animals,  in  action,  for,  24-990 
Por    injury    to    mining    claims    or 
property,  19-805 
•Trover,  in  action  of,  25-57 
Variance,  as  to,  25-694 

In   criminal   cases,   25-617 
Venue   of   crime,   11-649 
Waiver,  of  carrier's  rules  by  conduc- 
tor, 21-160 
Waste,  in  actions  for,  26-58 
Weapons,   character   of,  in  homicide, 

11-640 
Will   contest   on,   26'-2i65 
Work   and   labor,  in   action   for,    26- 

532 
Workmen's  compensation,  in  proceed- 
ings for,  26-560 
Written      instruments,      construction, 
18-498,   661,   680 
PROVISIONAL    EEMEDIES,    see    Ar< 
rest;  Attachnwnt. 
Federal    courts,    conformity    to    state 
practice,   25-497 
PROVISOS     and     EXCEPTIONS,     see 

Indictment  and  Information. 
PROXIMATE   CAUSE,  see  Injuries  to 
Persons  and  Property;  Negligence. 
Contributory  negligence,   20-330 
Negligent  act  as,  20-313 
PUBLIC   ASSEMBLY,    see   Disturbing 
Public    Assembly;    Unlawful    As- 
sembly. 
PUBLICATION,   see   Newspapers;    No- 
tice;   Service  of  Process  and  Pa- 
pers. 
PUBLIC    CHARITIES  ^  Consult    anal- 
ysis   of    this    article,    21-865.      See 
also  Trusts  and  Trustees. 
Execution,  on  property  of,  15-853 
Informations  in  equity,  by  recipients 

of  public  charity,  12-705,  _706_ 
Jurors,  persons  in  charitable  institu- 
tions, as,  17-295 
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PUBLIC       DRUNKENNESS  —  Consult 
analysis  of  this  article,  21-872.  See 
Disorderly     Conduct;    Intoxicating 
Liquors.      See   also    Criminal    Pro- 
cedure. 
Jurors,   effect   of  intoxication,   17-521 
.Witness,  arrest  for,  made  in  presence 
of  jury,   17-457 
PUBLIC  LANDS  —  Consult  analysis  of 
this   article,  21-875.     See  Escheat; 
Indians;   United  States. 
Execution,  on  interests  in,  15-846 

Contract    to    purchase,    on,    15-890 
Injunction,    to   preserve   status  pend- 
ing   controversy    in    land    ofiiee, 
24-839 
To  protect,  19-803 
Land    department,    collateral    attack 
on  proceedings,   15-397 
Decisions  of  as  res  judicata,  23-33 
Lease  of,  enjoining,  parties,  13-35 
Mandamus,    to    compel    issuance    of 

patent,    19-252 
Mechanic's   liens,    on    public   proper- 
ty, 19-597 
Enforcement  against  improvements 
on,  19-626 
Mining     claims,     general     treatment, 

19-782 
Patents,   to   mining   claims,    19-784 
Quieting  title  to,  19-801 
Ees   judicata,    decisions    of   land   de- 
partment, 23-14 
Subpoena,  issuance  by  register  or  re- 
ceiver,  24-277 
Trespass  to  try  title,  24-995 
PUBLIC  OFFICERS,   see  Officers. 
Res  judicata  operation   of  judgments 
for  or  against,  23-87 
PUBLIC  POLICY,   attorneys,   contract 
for  compensation,  18-846 
Cross-demands,  legality  of,  23-710 
Execution,    against    public    property, 
15-851 
Cattle  on  range,  execution  sale,  of, 
16-184 
Insolvent's  property,   sale  of,   13-660 
Judge,  waiving  disability  of,  16-677, 

684 
Judgments,    as    bearing    on,    14-773; 

18-351 
Lis  pendens,   founded   on,   18-1089 
Mandamus,  considerations  controlling 

issuance  of,   19-156 
Mechanic's  liens  on  public  buildings, 

19-597 
Principal     and     agent,     contract     of 

agency,   21-561 
Privilege,  from  arrest  and  service  of 
process,  21-619 


PUBLIC  POLICY,   contd. 

Process,   service   by   party,   23-513 
Res   judicata   doctrine   based*  on,   23- 

10 
Settlement  of  claim,  client  prohibited 

to   make,   18-820 
Specific    performance,    considerations 

of  public  policy,  23-1024 
Stipulations  contrary  to,  24-132 
Trial,  public   and   open,   17-487 
PUBLIC    SCHOOL,    see    Schools    and 

School  Districts. 
PUBLIC  SERVICE  CORPORATIONS 
Consult  analysis  of  this  article,  21- 
893.  See  Eminent  Domain;  High- 
ways, Streets  and  Bridges;  Man- 
damus; Monopolies;  Municipal 
Corporations;  ^rfo  Warranto;  Rail- 
roads; Ships  and  Shipping;  Street 
Railroads;  Telegraphs  and  Tele- 
phones. 
Abandonment  of  operation,  railroad, 

22-121 
Choice   and  election  of  remedies,   5- 

116 
Ejectment    against,    for    breach    of 
contract,  22-119 
For  trespass   by,   22-115 
Execution  against,  15-851 
Government  control  during  war,  26-12 
Actions     by    and    against    director, 
26-13 
Information,    to    prevent    usurpation 

of  franchises,   12*-708 
Injunction  of  prescribed  rates  as  suit 

against    state,    24-67 
Irrigation  companies,  26-128 
Judgments,    compromise    of,    16-550 
Mandamus   against,  19-162 

Navigation  companies,  23-932 
Mechanic's  liens  on  property  of,  19- 

597 
Railroad  commission,  decisions  of  as 

res  judicata,  23-15 
Railroads  and   stations,  location,   22- 

111,  112 
Railroads,    crossings,    proceedings    as 
to,   22-130,   132 
Operation,   22-165 
Res  judicata,  decision  of  public  ser- 
vice   commission    as    to    lease    of 
railroad,   23-51 
Statute  of  limitations,  right  to  plead, 

18-1023 
Street  railroads,  jurisdiction   of  com- 
mission, location,  24-243 
Telegraphs     and     telephones,     regula- 
tion   of   construction,    24-717 
Regulation   of  service,  24-722 
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PUBLIC  UTTLTTIES,  see  PubUc  Serv- 
ice Corpora.tions. 
PUIS     DARREIN     CONTINUANCE, 
PLEAS    OF  —  Consult    analysis    of 
this    aviiolo,    21-!XU).      See  '  Pleas; 
Supplemental   Pleading;    Time    To 
Plead. ' 
Abatement,   pleadable  in,   1-Gl 
Accord     and     satisfaction     may     be 

pleaded,   1-174 
Answers,  new  matter  since  pleading, 

2-43   . 
Appeal,  on,  from  justice's  court,  18- 

329 
Arbitration,    submission    in    pending 
action,  2-665 
To  set  up  agreement  for,   18-40 
Bankruptev,     discharge    pending     ac- 
tion, 22-69S 
■Compromise  and,  settlement  pendente 

lite,  5-197 
Costs,  effect  on,  5-893 
Cross-bill,  facts  after  issue,  6-285 
Defenses     subsequent     to     commence- 
ment of   suit,   24-347 
Detinue,   title   acquired,   7-483 
Divorce,   amendments  instead,   7-783 
Executors   and    administrators,    revo- 
f"i+ion    of   letters    pendente    lite, 
8-764 
Pormer  adjudication,  setting  up,  15- 

624 
Mandamus,    to    plead    resignation    of 

respondent,    19-275 
Release,  pleading  by,  22-690 
Ees    judicata,    to    plead    reversal    of 

judgment  offered  as,  23-24 
Supplemental   pleading  as  substitute, 
24-521 
P17iST:SHMEyT,  see  Pardon;   Sentence 

and  Judgment. 
PUROHASER     WITHOUT       NOTICK, 
sea  Fraudulent    Conveyances;    No- 
tice;  Vendor  and  Purchaser. 
Distress,    on    property    in    hands    of, 

18-523 
Execution,  on,  on-  dormant  judgment, 
15-738 
Amendments    to    execution,   as    af- 
fecting rights  of.   15-821 
Insane    ward's   property,    of,    13-588 
Judgment,    relief   from,   as   affecting, 
15-282 
Vacating,  as  to,  14-925 
At  instance  of,   14-840 
Judicial   sale,   at,   rights   where  judg- 
ment reversed,  16-815 
Infant's   property,    17-781 
Landlord's    lien,    rights    of    innocent 
purchasers,  18-544,  552 


PURCHASER      WITHOUT      NOTICE, 
contd. 
Lia  pendens,  as  affecting,   18-1089 
PURE    FOOD    LAWS— Consult    analy- 
sis   of    this    article,    21-969.      See 
Adulteration. 
PURPKESTURE,    see   Navigable   Wat- 
ers; Public  Lands;  Wharves. 
QUANTUM   MERUIT,    see  Assumpsit; 
Choice  and  Election  of  Remedies; 
Debt;  Implied  and-  Express  Agree- 
ments;   Joinder   of   Actions;    Mas- 
ter and  Servant;  Work  and  Labor. 
Abandonment     of     express     contract, 

on,  11-946,  953 
Attorney,  by,   18-818 

Where     express     contract     alleged, 
18-844,  847 
Builder,  by,  2-692,   718 
Express    contract,    on    abandonment 
of,   11-946,   953 
Joinder,   23-815 
On   rescission  of   express   contract, 

11-953 
Right  to  show,  19-452 
Where     express     contract     alleged, 
18-844,   847 
Implied  contract,   on,   3-198,   206 
Justice's  courts,  in,  18-27 
Master    and    servant,    for    wrongful 
discharge,  19-421,  432 
For  wages,  19-445 
Municipal       corporations,       action 

against,   20-91 
Verdict,   by   compromise,  17-591 
Work  and  labor,  for,  see  Work  and 
Labor. 
QUANTUM  VALEBANT,  see  Assump- 
sit;  Choice  and  Election  of  Reme- 
dies; Sales. 
By  builder,  2-693 
QUARE     IMPKDIT,     interpleader     in, 

14-159 
QUASHING,  see  Motions. 

Appeal,    in    prosecutions    for    failure 
to  do  road  work,  11-139 
Order  quashing  attachment,  appeal 
from,    18-182 
Attachment,  affidavit  for,  18-513 
Appeal  from   order,  18-182 
Certiorari   to   review,   18-365 
Grounds  for,   18-517 
Certiorari,  writ   of,   18-3-76 

To  review  quashal,  of  attachment, 
18-365 
Of  execution,  18-365 
Where   issued   too   late,   11-97 
Claim  bond,  16-138 
Execution,   16-124 

Certiorari   to   review,   18-365 
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QUASHING,   contd. 
Execution,   contd. 
Default,  on,   14-913 
Equitable     relief,     as     affected    by 

motion   to   quash,   15-277 
lasued  prematurely,  15-730;   18-132 
Justice's  court,  in,  18-143 
Highway   proceedings,    11-137 
Indictmient,  12-605;  13-413 
Caption,  defects  in,  14-356 
Charging    offense,    for    defects    in, 

12-627 
Discretion  of  court,   12-630 
Duplicity,   for,   12-629 
Federal  courts,  in,  12-606 
For  want   of  preliminary  examina- 
tion, 21-524 
Grand  jury,  objections  bearing  on, 
12-614 
For    errors    in    organization    of, 
12-614 
Accused  in  jail,  when  jury  im- 
paneled, 12-616 
Challenge,    no    opportunity    to, 

12-616 
Commissioner,  of  jury,  related 

to  deceased,  12-615 
Excessive     number     of    names 

drawn,   12-607 
Exemption,     of     juror     12-607, 

614 
Judge,   disqualification    of,    12- 

608 
Lists   of   grand   jurors,   failure 

to  certify,   12-615 
Kegroes,   exclusion   of,   12-615 
Oath    by    jury    commissioners, 

failure  to  take,   12-607 
Process,   jury   summoned  with- 
out, 12-616 
Statutory    grounds,    exclusive, 

12-614 
Substantial  rights  must  be  af- 
fected, 12-615 
Taxes,  not  paid  by  juror,   12- 

607_ 
Triai     jurors,      summoned      as 

grand  jurors,  12-615 
Variance    in    name    of    grand 

juror,  12-607 
Venire    facias,    defective,    12- 
616 
For    irregularities    in    proceedings 
before,   12-618 
Attorney    as     stenographer,     12- 

619 
Bailiff,  presence  of,  12-618 
Charge,   defects   in   the,   12-027 
Conduct    of   juror    improper     12- 
619 


QUASHTNCx,   contd. 
Indictment,   contd. 
Grand  jury,    contd. 
Constitutional    right    of    accused 
must     have     been     violated, 
12-621 
Evidence,    errors    as    to,    12-620, 

621,  622,  624 
Judge,  presence  of,  12-619 
Juror,     presence      of      unauthor- 

ized,  12-618 
Oath,       administered       by       un- 
authorized' person,  12-624 
Presence,    of    unauthorized    per- 
sons,  12-618,  619 
Statement    of   prosecuting   attor- 
ney,   errors    in,    12-618 
■Statutory   grounds,    only   on,    12- 

623 
Wife    of    defendant,    a    witness, 

12-622 
"Witnesses,  errors  relating  to,  12- 
619,   621,   622 
Informalities     in     preparation     of, 

for,  12-168 
Innkeeper,  against,   13-413 
Libel,  for,   18-968 
Misjoinder,  for,   12-630 
Murder,    quashing    indictment    for, 

11-581 
Nolle   prcteequi,    equivalent    to,    12- 

546 
Of   first    count   in,   does   not    affect 

caption,    12-173 
Preliminary  affidavit   or  complaint, 

for  want  of,  12-612 
Records,   errors  in,   12-632 
Statutory  grounds  for,  12-607,  610, 
614,  623 
Informations,   12-612;   21-502 

Affidavit,  want  of  prelwninary,   12- 
612 
Variance,  between,  and  informa- 
tion,  12-630 
Filing,  without  leave,  12-614 

Belated  filing,  12-626 
Preliminary  examination    for  want 

of,    12-612 
Signature,  for  want  of,  12-G30 
Statutory  grounds,  only  for,  12-614 
Variance,  for,  12-630 
Verification,  improper,   12-630 
Insolvency,  petition  in,  13-650 
Jurisdiction,  for  want  of,  18-193 
Mandamus,   alternative  writ,   19-266 

Peremptory  writ,    19-285 
Motion,   of,  to  amend,   15-142 
Process,  because  of  defective  return, 
23-108 
Alias  process,  21-768 
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QUASHING,   cotitd. 

Process,  contd. 
Effect  of,  21-775 
Extent  of  power,  ai-774 
Tor  abuse  of,  21-787 
For  erroneous  directions  in,  21-712 
For   errors    as    to   date    of    appear- 
ance, 21-730 
Not  properly  attested,  21-737 
Service   of,   23-567 
Where    defective,   21-771 
Prohibitiorr,    alternative   writ,   21-822 
Eecital,  facts  stated  by  way  of,  12- 

323 
Restitution,  writ  of,  19-358 
Eeturn,  of  process,  23-108 

Of  writ   of  prohibition,  21-822 
Sequestration  writ,  23-498 
Summons,   of,   21-734 
Supersedeas,    writ   of,    18-144 
Venire,    16-995 

Drawing,    irregularities    in,    17-61 
Grounds  for,  17-86,  90,  92 
Replacing   same  persons,   17-87 
QUESTION  CERTIFIED,  EESERVED 
OE     EEPORTED,     see    Case    and 
Question     Certified,     Reserved     or 
Reported. 
QUESTIONS    OF    LAW    AND    FACT, 

see  Province  of  Judge  aad  Jury. 
QUIA     TIMET — Consult     analysis     of 
this  article,  21-991 
Homestead,  remedy  of  wife  as  claim- 
ant to,   11-380 
Principal     and     surety,    remedies    of 

surety,  21-59-1 
Quiet   title,   quia   timet    enlarged   by 

statutory   action,   21-999 
Tax  title,  to  confirm,  24-707 
QUIETING   TITLE  —  Consult    analysis 
of  this  article,  21-994.     See  Eject- 
ment; Trespass  To  Try  Title. 
Collateral  attack,  of  proceedings,  15- 
400 
Quieting  title  ae  collateral  attack, 
15-390 
Condition    subsequent,    upon    breach 

of,    18-705 
Cross-demands,    counterclaims,   23-643 
Connected    with    subject    of    the 
action,    23-654,    659 
Decree,  19-803 

Ees  judicata  operation,  23-37 

As     concluding     afterborn     chil- 
dren,  23-67 
Ejectment  consolidating  with,  18-659 
Counterclaim    in,   16-893 
Divorce,    quieting    title    as    attack 
on  decree  in)  15-380 


QUIETING  TITLE,  contd. 

Escrow,   where   grantee   obtains   deed 
without     performing     conditions, 
18-717 
Execution  sale,  by  purchaser,  at,  15- 

882 
Homestead  land,  to,   11-410 
In  rem  proceeding,  as,  21-677 
Judgment,    as    collateral    attack     on, 

15-390 
Judicial  sale,  prior  to,  16-721 
Jury,  right  to,  16-891 
Leased   premises,   to,   18-560 
Life   estate,  to,   18-624 
Mining  claims,  16-89^;  19-786,  800 

As  against,   19-808 
Pleading,    19-801 

Possession,      necessity      for      posses- 
sion  in   complainant,   19-802 
Process,    constructive    service,    23-529 
Public  lands,  to,  21-879 
Eailroads,    against    for   unlawful    oc- 
cupation of  land,  22-115 
Remainder   of  reversion,  to,   18-630 
Ees    judicata    operation    of    decision, 

23-80 
Eevivor,  in  whose  name,  23-160 
Special    assessments,    against,    23-971 
Survival   of  action,   24-623 
Tax  title,  16-892 

Equity    jurisdiction,    to    quiet,    24- 

706 
Quieting   title   against,    24-709 
Tenants  in  common,  action  by,  24-755 
Trespass    to    try    title   as    substitute, 

24-995 
Vendor,  action  by,  25>-T87 
Waters,  to,  26-65,  104 
QUI    TAM    ACTION,    see    Penalties, 

Forfeitures  and  Fines. 
QUO   WARRANTO  —  Consult    analysis 
of  this  article,  22-1 
Amendments  as  new  cause  of  action, 

20-365 
Chambers,  issuance  at,  26-629 
Collateral  attack,  of  proceedings,  15- 

399 
Corporate  office,  to  try  title  to,  24- 

198 
Corporations,  to  oust,  19-851 
To  forfeit  charter,  26-409 
Hearing,  opening  and  closing,  20-803 
Informations  in  nature  of,  12-704 
Judge,  at  chambers,  16-629 

De  facto  judge,  against,  16-703 
Disqualified  judge,  by,  16-692 
Special  judge,  ouster  by,  effect  on 
judgment,  16-701 
Jury,   in    quo  warranto   proceedings, 
16-904 
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QUO  WAEEANTO,  contd. 
Mandamus,  to  control,  19-219 

Adequacy  of  quo  warranto,  19-136, 
234,  236 
New  trial,  right  to,  20-399 
Eemoval   to  federal   court,  22-775 
Ees  judicata,   decisions  in   quo   war- 
ranto, 23-37 
Stenographer,  to  remove,  24-107 
Survival    of   proceedings,    24-627 
Title  to  office  in  religious  society,  to 

determine,  22-709 
Toll  road  companies,  against,  21-617 
Vacation,  issuance  in,  16-629 
RAILROADS  —  Consult      analysis      of 
this  article,  22-100.     See  Commerce 
Court;     Corporations;     Death     toy 
Wrongful   Act;    Eminent   Domain; 
Freight  Carriers;   Injuries  to  Per- 
sons and  Property;  Interstate  Com- 
merce;  Master  and  Servant;   Neg- 
ligence;   Notice;    Passengers;    Pub- 
lic   Service     Corporations;     Street 
Railroads;   Taxation. 
Attachment  of  rolling  stock,  3-279 
Construction,  enjoining  parties,  13-34 
Criminal  liability,  failure  to  p^-ovide 
safe    equipment    and   places,    19- 
568 
Deeds,    condition,    in    to    construct, 

18-701 
Ejectment  for  right  of  way,   7-989 
Embezzlement,  of  tickets,  8-233 
Execution    sale,    of    property    of,    16- 

187,  193 
Federal    Employers'     Liability     Act, 
exclusive  of  remedy,  19-459 
Defenses  under,  19-502 
■Pleading    cause    of    action    under, 
19-496 
Forcible     entry     and     detainer,     for 

right  of  way,  8-1103 
Franchise,  proceeding  to  prevent  ex- 
ercise  of,  21-676 
Garnishment,   cars    of    another    road, 

10-410 
Judicial  sale,  stockholder  as  purchas- 
er, 16-769 
JiUrisdiction,   of    actions   against,    19- 

467 
Jurors,    effect    of   being    stockholder, 
17-300 
Prejudice     against     railway  •  com- 
panies, 17-313 
Justice's       judgment,       enforcement 

against  railroads,  18-124 
Larceny    from,    charging    ownership, 

18-749 
Liquor     transportation,      prosecution 
for,  14-427 


RAILROADS,  contd. 

Mandamus,  to  compel  operation,   19- 

251 
Process,      designating     company     as 
"railroad,"     instead     of     "rail- 
way,"   21-720 
Public    lands,    remedy    against    tres- 
passing railroad,  21-886 
Railroad    commission,    enforcing    or- 
ders of,  13-38.     See  Public  Serv- 
ice Corporations. 
Rehearing   before,   enjoining,   13-30 
Trespass  to  try  title  against,  24-994 
War  time  control,  26-12 

Actions    by    and    against    director- 
general,  26-13        * 
RAPE  ^^  Consult    analysis    of    this    ar- 
ticle,    22-291.       See     Assault     and 
Battery.      See    also   Criminal    Pro- 
cedure. 
Capacity  to  admit,  averment   of,  12- 

351 
Carnal  knowledge  of  female,  joinder 

with,   12-534 
Charging  in  different  ways,  12-538 
Consul,  by  foreign,  21-621 
Fornication,     joinder     with,     12-536; 

18-883 
Incest,  joinder  with,  12-3,  535 
Indian,   by,   jurisdiction    over,   12-40 
Variance  as  to  time,  25-576 
RATE    REGULATION,   see   Interstate 
Commerce;  Public  Service  Oorpor- 
ations. 
RATIFICATION,  see  Contracts. 

Agent,  unauthorized  acts  of,  21-559 
Appearance,    of,    of    attorney,    15-162 
Distress,  made  by  one  as  agent,  18- 

527 
Execution,    of    issuance    of,    15-748 
Infant's   contracts,  of,  when   defend- 
ant must  plead,  12-756;   21-78 
Of  proceedings   aginst   infants,   12- 
781 
Intoxicating  liquors,  illegal    sale   of, 

14-513 
Judgments,  of  satisfaction  of,  16-534, 
537,  545 
Confession  of  judgment,  of,  14-799, 
801 
Pleading,  13-57 

Of  acts  of  agent,  21-562 
Province  of  judge  and  jury  as  to,  21- 
566,  841 
REAL  ACTIONS,  see  Real  and  Mixed 

Actions. 
REAL  AND  MIXED  ACTIONS  —  Con- 
suit  analysis  of  Ibis  article,  22-308. 
See  Dower,  Proceedings  To  Recov- 
er;  Ejectment;   Forms  of  Action; 
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EEAL  AND  MIXED  ACTIONS,  confd. 
Trespass  To  Try  Title;  Writ  of  En- 
try. 
Abatement,  24-622 
Aliens,  suits  against,  1-798 

Plea  of  alienage,  1-809 
Corporations,  5-562 
Costs,  liability  for,  5-894 
Cross-demands,    right    to    assert,    23- 

622 
Ejectment,  mixed  action,  7-981 
Jactitation    suit,   a    real    action,    18- 

962 
Judgment  in,  revival  of,  15-753 
Process,   constructive   service,    23-528 
Eevivor,  in  whose  name,  23-159 
Scire  facias  in,  15-753 
Successive   suits,  24-309 
Tenants  in   common,   by,   18-482;   24- 
753 
REAL  ESTATE,  see  Factors  and  Brok- 
ers; Injuries  to  Persons  and  Prop- 
erty;  Lands  and  Land  Transfers; 
Real  and  Mixed  Actions.     See  also 
Estates. 
REAL    PARTY    IN    INTEREST,    see 
Parties. 
Describing    in  writ  of  execution,  15- 

811 
Equitable  interests  in,  execution  on, 

15-863 
Estates  in,  see  Estates. 
Execution  on,  generally,  15-844 
Directions  in  writ  ias  to,  15-806 
Equitable   interests  in,   on,  15-863 
Life   estates,  on^  15-871 
Where  mortgaged,  15-857 
Future   estates  in,  execution  on,  15- 

874 
Interpleader  as  to,  14-194 
Judgment     for     recovery,     execution, 
upon  death  of  defendant,   15-774 
REASONABLE  DOUBT,  see  Certificate 
of  Probable  Cause  and  of  Reason- 
able Doubt, 
Instructions,  as   to,   13-758,   821,   881, 

890.     See  Instructions. 
Juror,   examining   as  to,   17-169 
Province   of   judge    and    jury    as    to, 
21-851 
REBUTTAL,  see  Ency.  of  Ev. 
REBLT'TTER,  see  Rejoinder  and  Subse- 
quent Pleadings. 
RECAPTION,  see  Trespass;  Trover  and 

Conversion. 
RECEIVERS  —  Consult  analysis  of  this 
article,  22-314.  See  Bankruptcy 
Proceedings;  Corporations;  Judg- 
ments and  Decrees,  Enforcement 
of;    Judicial   Officers;    Mortgages; 


RECEIVERS,  contd. 

Partnership;   Railroads;   Sequestra- 
tion;   Winding  Up  Corporations. 

Accounts  of,  in  equity,  1-277 

Action   of  account   stated  against, 

1-213 
Findings    upon    settlement    of,    8- 

1001 
Insolvency,  in,  13-674 
Action   against,   enjoining,   24-409 

Receiver   of   carrier,  21-131 
Actions    by,    13-656 

Receiver  appointed  in   supplement- 
ary proceedings,  24-570 
Agreed  ease,  as  parties  in,   1-745 
Appeals,   from  orders   concerning,   2- 
177 
All  evidence  relating  to  must  ap- 
pear, 2-356 
As  parties,  2-225,  227 
Appointment,    collateral    attack     of, 
15-424 
Chambers,    appointing   at,   16-624 
Court  commissioners,  by,  16-705 
Grounds,  21-33 
Other    adequate    remedies,    where, 

21-33 
Vacation,  in,  16-624;  18-1106 
Assignment  for  creditors,  of  assigned 

property,    3-61,    67 
Attachment,   intervention  by,   3-659 

Motion    to   vacate    by,    3-766 
Bankruptcy  proceedings,  3-907 

For  liability  over  subscription,  4-22 
Banks  and  banking,  suits  by  receiv- 
er, 4-26,  28 
Of   national   banks,   4-50 
On   dissolution,   4-48,   49 
On  forfeiture  of  charter,  4-50 
Bills  in   equity,  special  prayer,  4-143 
Chamljers,  appointing  at,  16-624 
Chattel  mortgages,  before  default,  5- 

59 
Collateral  attack,  of  proceedings,  15- 
408 
Of   appointment,   15-424 
Condition    subsequent,    upon    breach 

of,   18-705 
Corporations,    action   by   receiver    of, 
5-602 
After  dissolution,  28-456 
In    proceedings    ^o    dissolve,    26- 

389,  399.  413,  420 
Insolvency,   5-718 

Stockholders'  suits,  refusal  by  re- 
ceiver,  5-704 
Costs,  5-823 

Payment   of  on   appeal,   19-305 
Payment   out   of  fund,  5-903 
Receiver's  feee,  5-937 
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RECEIVERS,  contd. 

Court    commissioners,    appointed    by, 
16-705 

Creditors'  suits,  6-229 

Ctoss-demands,     in     actions    by     and 
against,    23-757 
Mutuality  of,  23-733 

Detinue,   may   maintain,   7-479 

Distress,   by   receiver,    18-525 

Divorce,  to   enforce  alimony,  7-837 

Duties,  winding  up  business,  21-34 

Estates    of    decedents,    of,    appoint- 
ment by  federal  court,  25-286 

Execution,  on  execution  sale,  16-220 
On  property  in  custody  of,  15-895 
Receivers  as   purchasers,   16-195 

Factors  and  brokers,  against  factor, 
8-871 

Federal,  citizenship  as  affecting  jur- 
isdiction, 25-322,  330 
Removal  of  suits  involving,  22-792 

Findings  on   settlement  of  accounts, 
8-1001 
Fixtures,    remedies    respecting,    18- 
678 

Forcible   entry   an-d   detainer,   by,   8- 
1103 

Foreclosure    on    homestead,  pending, 
11-376 

Foreign     receiver,     enforcing     stock- 
holder's   liability,    24-235 

Forthcoming  bonds,  rights  under,  10- 
14 

Fraudulent  conveyances,  appointed  to 
prevent,   10-99 
Action  by  receiver  to  set  aside,  10- 
117 

Garnishment,  not  subject  to,  10-457 
Non-residents,  10-484 

Indians,    in    creditors'    suits    against, 
12-49 

Injunction  bond,  by  receiver,  13-164 
Action  by  receiver  on,  13-334 

Injuries   from   operation   of   business, 
railroad,  22-182 

Insanity  proceedings,  in,  13-493n 

Insolvency,  in,  13-655 

Insurance  company,  of,  14-102 

Interpleader,   14-188 

Interstate    commerce   commission,    as 
parties  to  proceedings,  14-254 

Intervention,  by  receiver,  14-307 
Where    property    in  hands  of,  14-313 

Joinder,  accounting  and  receiver,  21- 
36 

Joint  stock  companies,  of,   14-731 

Judge,    disqualifying   interest   of     16- 
664 

Judgments,  set-off  against  judgments 
in  favor  of,  15-350 


RECEIVERS,  contd. 
Judgments,  contd. 

Vacating,   motion   by   receiver,   14- 
840;    15-205 
Judicial    sales,    by    receiver,    16-716, 
757 
Power  to  adjourn,  16-753 
Purchasers   at,   16-774 
Jurisdiction    of,    conferring    by    con- 
sent, 17-702 
Federal,    citizenship,    25-322,   330 
Estates   of    decedents,   25-286 
Jury,  in  receivership  proceedings    16- 

908 
Landlord    and    tenant,    dispossessory 
proceedings,    18-601 
Lien,  enforcement  of,  18-557 

On  property  in  receiver's  hands, 
18-547 
Rent,   receiver    to    collect,    18-630 
631 
Larceny,    alleging    ownership   in,    18- 
754 

Liens,  in  foreclosure  proceedings,  18- 
1000 
Landlord's  lien,   18-557 

Loan  association,  of,  actions  by,  18- 
1099 
Winding   up   association,   1S'-1104 

Mandamus,    receiver    for    respondent, 
as  abating,   19-256 

Mechanic 's         liens,         enforcement 
against   receiver,   19-623 

Mesne  profits,  to  secure,  19-780 

Miner's  liens,  in  proceedings  to  fore- 
closure,   19-814 

Mining  claims,  in  suits  to  quiet  title 
to,  19-801 

Mortgaged     property,     for,     petition 
for,  11-495 

Mortgages,    in     foreclosure    proceed- 
ings, 19-970 

Notice,  of  proceedings,  21-33 

Partition,  in  aid  of,  20-1050 

Partnership,  of,  21-32 

In    accounting  and    settlement    of, 

21-32 
To  wind  up,  21-103 

Patents,    infringement    suits    by,    21- 
188 

Principal  and  surety,  intervention  of 
surety,  21-590 

Quo   warranto,  in,   22-89 

Railroads,  ordering  receiver  to  make 
improvements,    22-129 

Registration    of   title    by   under    Tor- 
rens  Act,  24-847 

Eemoval   of  cause   by,  22-781 
Effect   of,   22-862 

Replevin  by,  22-893 
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RECEIVERS,  contd. 

Soquostiation,     similar    to     receiver- 
ship,  23-490 
Res     jiulieata,     judgments     for     or 

against   receiver,  23-89 
Set-oflf    or    counterclaim    against,    in 
suit    to    enforce    stock    subscrip- 
tion, 24-162 
Specific    performance,    after    receiver 
appointed,  23-1040 
By  receiver,  23-1040 
Eeceivers  in  suits  for,  23-1061 
Stockholders'    liability,    enforcement 

by,  24-234 
Suit  by  on  stock  subscription,  24-160 
Supersedeas     or     stay,     appointment 

during,   24-496 
Supplementary    proceedings,    appoint- 
ment  in,   24-567 
Examination  of  receiver,  24-553 
Tenants    in    common,    in    action    be- 
tween, 24-752 
Trust  property,  of,  25-89,  121 
Vacation,  appointing  in,   16-624;    18- 

1106 
Vendor's   lien   foreclosure,  25-740 
Will  contest,  on,  26-270 
RECEIVING   STOLEN   GOODS  — Con- 
sult   analysis    of    this    article,    22- 
441,     See  Accessories  and  Accom- 
plices; Larceny;  and  Criminal  Pro- 
cedure. 
Accessories,  not  made  by,  1-131 
Burglary,   joinder    with,    12-535 
Jurors,   matters   disqualifying,   17-348 
Larceny,  joinder  with,  12-534 
Variance,  as  to  who  stole  goods,  25- 
562 
In  proof  of  ownership,  25-604 
Venue,  25-931 
RECITALS,  see  Inducement;  Pleading. 
Appeal  bond,  in,  2-5-187,  194 
Commitment,  in  order  of,  21-520 
Default,  in  record   on,  14-901 
Execution   process,   in,   15-792 
Amendments  as  to,  15-824 
Indictment,  nunc  pro  tunc  recitals  of 

finding,   12-102 
Injunction  order,  in,  13-182 
Judgments,  in,   15-58 

Amendments   as  to,  15-122,  125 
By  confession,   14-808 
Consent   judgment,   14-919 
Insanity,  judgment  of,  13-485 
Jurisdiction     recitals,  _  15-149,    434, 
455.     See  also  Jurisdiction. 
Liquor,   in   notice    of    seizure,    14-507 
Orders,  in,  20-820 
As  to  notice,  15-149 
Contempt,   13-305 


RECITALS,  contd.  i 

Orders,   contd. 

Conclusiveness,    20-826 
Judgment,  order  amending,  15-149 
Presumptions   as  to,  15-161 
Principal  and  surety,  in   decrees  and 

judgments   against,   21-586 
Process,  see  Process;  Service  of  Pro- 
cess and  Papers. 
Record,  see  Judgment  Records;  Rec- 
ords. 
Transcript,    jurisdictional    facts,    18- 
278 
RECOGNIZANCES  AND  BAIL  — Con- 
sult   analysis    of    this    article,    22- 
450.      See    Appeal    Bonds;    Bonds; 
Forthcoming    Bonds;     Justices    of 
the  Peace;  Security  for  Costs;  Se- 
curity To  Keep  the   Peace;   Wit- 
nesses. 
Admiralty,  bail  increased  or  reduced, 

1-511 
Alien,  bail  by,   deportation   proceed- 
ings,  11-906 
Appeal,  on,  from  inferior  courts,  16- 
861 
Dismissal    for    want     of    recogniz- 
ance,   23-132 
Prom    justices    and    police    judges, 
23-141 
Bail  bond,   suits  on,   pleading,   12-31 

Of  juvenile,  12-872 
Bastardy    proceedings,   4-67 
Certificate    of,    probable    cause,    bail 
after,  4-872,   873,  875 
Reasonable    doubt,   bail    on   grant- 
ing, 4-879 
Chinaman,  right  to  bail,  deportation 

proceedings,  11-916 
Commitment,  in  absence  of,  21-517 

Recitals  as  to  bail,  21-520 
Court    c(5mmissioners,   powers   as    to, 

16-705 
'Criminal  appeals,  on,  23-124 
Debt,  will  lie  on,  6-469 
Execution,    on    money    deposited     as 

bail,   15-899 
Exemptions,   in   actions  on  recogniz- 
ances, 16-107 
In  actions  on  bail  bond,  16-108 
Extradition,  foreign,  arrest  and  bail, 
8-841 
State,  bail,   8-861 
Habeas    corpus,    allegations    in    peti- 
tion for  bail,  10-923 
By  immigrant,  bail  pending,  11-924 
Judgment  as  to  bail,  10-949 
Questions   of   bail,    10-947 
Judge,  as  surety  on  recognizance,  16- 
G51 
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RECOGNIZANCES  AND  BAIL,  contd. 
Jury,    in   proceedings   to    enforce    re- 
cognizance, 16-907 
Bail   for   appearance   of  party   de- 
manding, 16-871 
Jurors,  sureties  as,  17-33,  335,  615 
Justification    of    sureties,    generally, 

18-397 
Juvenile,  right  to  bail,  17-872 
Mandamus,  as  remedy  to  accused,  19- 

215 
Ne   exeat,   as   equitable   bail,   20-291 
Order  for  bail,  by  judge  out  of  court, 

16-620 
Preliminary  examination,  to  fix  bail, 
21-495 
Bail  as  waiver  of,  21-501 
Want   of,  as  defense  in  action  on 
bond,  21-524 
Privilege,  from  arrest,  waiver  of,  21- 

636 
Seal,  to  recognizance,  18-248 
Sunday,   on,   24-434 
Surety   on   bail   bond,    indemnifying, 
12-25 
As  jurors,  see  supra.  Jury. 
Exception  to,  18-401 
Justification    of,   see    Justification 
of  Sureties. 
Transfer  of  causes,  recognizance  on, 
18-169 
Effect  on  liability  of  sureties,  24- 
913 
United  States,  offenders  against,  21- 

525 
United    States   commissioners,    powei 

to  accept,  16-707 
Verification   of  information,  as  waiv- 
er  of  recognizance,  12-670 
RECONVENTION,    see    Set-off,    Coun- 
terclaim and  Recoupment. 
RECORD,  see  Judgment  Records. 
Abstract  of,  see   Statement  and  Ab- 

stract  of  Record. 
Amendment,    2-380,    385;    4-361,    369, 
787,   799;   8-537;    18-262,   286 
Arraignment,  record  must  show,  2- 

872 
Bankruptcy  proceedings,  3-1007 
Conclusiveness,  18-241,  291,  300,  380 

Imports  verity,  18-291 
Contents   of,    2-332;    4-299;    18-355, 

356 
Customs  duties,  6-349 
Digest  of  in  brief,  4-578 
Dismissal,  for  want  of  record,  18- 
296 
Motion    to    dismiss,    no   part  of, 
18-358 
Election,  contests,  8-101,  118 


RECORD,  contd. 
Amendment,    contd. 

Error  apparent  on,  2-247;  8-527 
Form  of,  2-363 
From  attachment,  3-843 
Guardian,      showing      appointment, 
10-731 
Allowance   of  account,  10-850 
Indictment,    motion    to    quash,    12- 

646 
Judgment,  15-98 

Order  or  decree  as  part  of,  2-336 
Jurisdiction,   amount,   2-191 

Want   of,   18-314 
Jury,   discharge,  to   show,  17-626 
Proceedings  on  challenge,  of,  17- 

269 
Swearing,  to   show,  17-436 
Justice's    court,    on    appeal    from, 

18-275 
Meaning  of,  2-331 
Motion   in   arrest,   2-1031 
Of  appellate   record,   19-349 
Opinion  no  part  of,  6-91 
Plea,     in     criminal     cases,     record 

must   show,   2-887,  915 
Proceedings,  after  judgment,  2-362 

Proceedings  for  appeal,  18-282 
Review  limited   to,  2-410 
Similiter,    record    should    show,    2- 

912 
Transcript,   2-363 

In    election   contests,   8-118 
Undertaking,    notice    of    filing,    18- 
241 

Answer,  necessity  of  filing  of  record, 

14-874 
Appeal,    on,    see    Appeals;    Bills    of 
Exceptions;    Case    and    Question 
Certified,  Reserved  or  Reported; 
Case  on  Appeal;    Statement  and 
Abstract  of  Case;  Writ  of  Error. 
Adding   mandate   to,   19-307 
Calendars  and   dockets,   6-48 
Certiorari,  on,   18-378 
Return  of,  4-935,  940 

Conclusiveness,  4-939 
Review,  as  limiting,  18-383 
Transcript   with   petition,   4-910 
Change  of  venue,  transcript,  4-995 
Commerc  courts,  to  be  printed,  5-172 
Courts  of,  see  Courts. 
Death   of  party,   shown    on,   14-783 
Default,   recitals   in   record,   14-901 
Damages,  14-903 
Evidence,    14-903 
Execution,   of,   15-790 
Filing,    8-977 

Grand    jury,   as  to    organization,   IQ- 
663 
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KECOED.  coitfd. 
Grand  jury,  contd. 

As    to    siiinnioning,    12-C16 
Ilomcstoad   exemption   shown   by,   11- 

344 
Improvements,    suggestion   as   to,   18- 

CS3 
Indictment,    consent    to    amendment 
of,   showing,    12-548 
Copy  of  indictment,  12-110 
Motion    to    quash,    showing,    12-G4G 

Based   upon  record,  12-637 
Setting 'aside    for    defects    in,    12- 
G32 
Information,  amending,  where  record 

improperly    described,    12-563 
Injunction,  order  for,  13-181 
Bond,   13-163 

Dissolution,  findings  on  motion  for, 
13-262 
Inquest,   on   hearing  by,   in  proceed- 
ings to  dispossess  tenant,  18-606 
Insanity  proceedings,  reason  for  dis- 
pensing with  notice  in,  13-456 
Intervention,   in,   14-342 
Judge,  waiver  of  disqualification,  16- 
678 
Judge  pro  tem,  facts  as  to,  16-635 
Judgment,  satisfaction  of  shown  by, 
16-550 
Confession   of  judgment,   authority 

to  confess,  14-828 
Debt  of  record,  as,  14-765 
Judicial   sales,   recitals  as  to   notice, 
16-748 
Addendum  to  report  of  ofiicer,  16- 
782 
Jurisdiction,    necessity   of    appearing 

on,   15-439;   17-661,  682 
Jury,  challenge  to  juror,  17-146 
Cautionary   instructions    to,    17-466 
Custodian",  oath  to,  17-447 
Discharge  of  jury,  17-626 
Drawing,   16-975 
Impaneling,  meaning  of,  as  used  on 

record,  17-20 
Names  of  jurors,  17-21 
Qualifications   of   juror,   17-132 
Service  of  jury  list,  16-1015 
Swearing  of,  17-429,  435 
Waiver  of,  16-927,  938 
Criminal   cases,  16-946 
Number    of    jurors,    waiver    con- 
cerning,  16-941 
Liquor,  notice  of  forfeiture,  not  mat- 
ter of,  14-507 
Mandate,  filing  of  record.  19-310 

Right  to  impeach,   19-345 
Nul   tiel   record,   20-697 
Of  appearance,  2-515,  552 


RECORD,  contd. 

Of  issuance  of  writ  of  attachment,  3- 
471 

Of  pica,  2-872,  887;  14-874 
On  motion  in  arrest,  2-987 
Opinion,  as  part  of,  6-91 
Particulars,  bill  of,  as  part  of  record, 

4-376 
Patents,  recording  assignment,  21-188 
Pleading,    not   part    of    record   where 

stricken  out,  14-877 
Presumption,  as  to  verity  of,  114-869; 

15-439 
Process,   as  part   of,  21-687 
Entry  of  issuance,  21-695 
Reference,  consent  to,  16-928,  936 
Revivor,  record  of  motion  for,  23-173 
Striking   pleadings,    proceedings   how 

made  part  of,  24-269 
Suggestion   on  record,  death  of  part- 
ner, 21-66 
RECORDARI,     see     Justices     of     the 
Peace. 
Appeal,  as  affecting  right  to,  18-364 
Assignments  of  errors  on,  18-381 
Nature  and  extent  of  remedy,  18-361 
To    review    allotment    of    homestead, 
11-368 

RECOEDS — Consult  analysis  of  this 
article,  22-487.  See  Judgment 
Records;    Nul   Tiel   Record;    Title. 

Amendment     of     judgment,     records 

available,   15-142 
Burnt,   see  infra,   Lost  or  Destroyed. 
Cloud  on  title.  31-997 

Recorded   instrument   as,   21-996 
Correction  of,  probate   court   records, 

21-674 
Deeds,   unrecorded,    as   affecting   exe- 
cution,  15-845 
Exemption,  of,  attacking,   11-519 
Schedule   of  exemption,  11-505 
Homesteads,  11-324,  385 

Abandonment  of  homestead,  11-463 
Appraiser's    return,    11-362 
Declaration  of,  11-315,  317 
Waiver  of,  11-437 
Inspection    of   corporate    records,   24- 

186 
.Judicial  notice  of,  13-300 
.Jury  list,  failure  to  record,  17-83 
Lien,  of,  of  landlord,  18-539,  547 
Lis  pendens,  of,  18-1089 
Lost   or   destroyed,   appeal,   supplying 
on,  18-332 
Certiorari  bond,  18-374 
Establishing  title  shown  by,  24-842 
Indictments,  informations  and  com- 
plaints,   supplying   lost,    12-160 
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EECORDS,  conid. 

Lost  or   destroyed,   contd. 

Judgment   of  justice   of  peace,   18- 

131 
Jury,   in   proceedings    to    establish, 

16-907 
Naturalization,    restoration,    20-271 
Preliminary  examination,  of,  21-522 
Process,  21-756 
Alias  process,  where  original  lost, 
21-761 
Bemittitur  or  mandate,  19-361 
Transcript,  using  copy  of  lost  rec- 
ords in,  18-279 
Mandamus,  to  compel  clerk  to  record 

deed,  19-282 
Patent   office,   procuring,   21-223 
Patents,    production    of    records    or- 
dered, 21-207 
Preliminary  examination,  of,  21-521 
Tax   deed,   compelling  life   tenant  to 
record,   18-631 
RECOUPMENT,    see    Set-Off,    Counter- 
claim and  Recoupment. 
REDELIVERY  BOND,  see  Attachment; 
Bonds;     Forthcoming    Bonds;     Re- 
plevin. 
REDEMPTION,      see     Mortgages; 
Pledges.    See  also  Execution  Sales. 
Execution,  on  equity  of,  15-858,  860, 

880 
Judicial  sale,  from,  16-827,  831 
Of   mortgaged   property,    19-1075 
Provision  for  in  judgment  or  de- 
cree,  19-989 
Setting   aside    sale   before  redemp- 
tion,  16-804 
Stating  time   for  in   decree,   16-727 
Who  may  redeem,  16-832 
Leased   premises,   of,   18-569 

By  tenant,   18-607,  612 
Tax  sales,  from,  24-697 

Compelling   life   tenant   to  redeem, 

18-631 
Disqualification   of  judge,   16-647 
Vendor's   lien   foreclosure,   from,    25- 

754 
Wife 's    separate    property,    of    pro- 
vision in  decree  for,  11-832 
REDUNDANCY,  see  Striking  Out  and 
Withdrawal;  Surplusage  and  Scan- 
dal. 
RE-ENTRY,  see  Deeds. 

Condition    subsequent,   on   breach   of, 
18-702,  703 
As  prerequisite  to  suit,  18-706 
Pleading  re-entry,  18-710 
REFERENCES  —  Consult     analysis     of 
tills     article,    22-512.       Sec     Bank- 
ruptcy Proceedings;    Equity  Juris- 


REFERENCES,  conid. 

diction     and     Procedure;     Judicial 
Officers;  Objections  and  Exceptions. 

Accounting  in  equity,  1-307 
Between  partners,  21-43 
Of    insolvent's   assignee,    13-675 
Account  stated,  1-259 
Admiralty,  on  intervention,   1-524 
At  hearing,  1-542 

Of  consolidated  actions,  1-527 
After  motion  for  jury,  14-527 
Amendment    of    pleading,    allowance 
by  referee,  1-851,  852 
Allowed  by   referee  at   trial,   1-914 
Appeals,  from  orders  on,  2-178 

Evidence  regarding  must  appear,  2- 

356 
Exceptions  to  report  below,   2-262, 

283 
Jury,  as  bearing  on  waiver  of,  16- 

937 
Reference     on,     highway     proceed- 
ings, 11-80,  13,4,  266 
Reports    of    referee    not    of    record 

on,  2-338 
Review  of  findings  of  referee,  2-449 
Stay,  24-492 
Assignment     for    creditors,     enforce- 
ment, 3-67 
Attachment,  discovery  before  referee, 
3-741 
Dissolved  by,  when,   3-811 
Attorneys,   in   proceedings   to   disbar, 
3-870 
Summary    proceedings,    in,    to    en- 
force lien,  18-833 
By   client   against,   18-853 
Bankruptcy,    referee     m,    see    Bank- 
ruptcy Proceedings. 
Bills  in  equity,  amendment  of  after, 

4-201 
Boundaries,  to  commissioners,  18-660, 

667 
Collateral   attack,   for   failure   to   re- 
fer, 15-478 
Collision,  5-151 
Consent  to,  presumption  as  to,  16-928 

In   mandamus,   19-278 
Contempt,   to   report   evidence    of,   5- 

404 
Costs,  power  of  referee,  5-915 

Auditors   and   masters'   fees,   5-935 
Patent    infringement,   21-211 
Referee's  fees,  5-938 
Court   of   claims,   in,   25-243 
Creditors'  suits,  6-223,  226 
Decedents'  estates,  on  claim,  6-541 
Accounts,  on,  6-607 
Commissioners    on    distribution,    6- 
630 
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REFERENCES,  conid. 
Decedents'  estates,  contd. 
Insolvent  estates,  G-5S3 
Default,  on,  defendant  may  cross-ex- 
amine, 6-770 
Depositions,  not  after  report,  7-214 
To  settle  interrogatories,  7-251 
Used  on  hearing,  7-399 
Discovery,      reference      to      examine 

books  of  documents,  7-639 
Discretion  of  court,  as  to,  21-43 
Divorce,  t-788 
Error,    assignment    of,    on    report    of 

referee,  8-607 
Execution  sale,  of  conflicting  claims, 

16-204 
Federal    court,    conformity    to    state 

practice,  25-487 
Findings,  court  must  approve,  18-833 
Contrary    to    evidence,    new    trial, 
20-522 
Guardianship   proceedings,   in,   13-510 

On  accounting,  10-839 
Highway   proceedings,   on   appeal   in, 

11-80,  134,  266 
Incompetents,  to  determine  condition 

of,  12-20;   13-477 
Insane  persons,  suits  by  and  against, 
13-610 
Application  for  commitment,  13-541 
Claims  against  estate  of,  13-569 
Election  for  ward,  under  will,  13- 
567 
Insolvency,  in,  13-674 
Instructions,  to  be  given  on,  21-43 
Intervention,  on,  14-335 
Judgment,  upon  opening  or  vacating, 
13-617|  15-246 
Conformity    to    report    of    referee, 
15-58 
Judicial  sales,  by  referee,  16-757 

Reference  to  examine  title,  16-778 
Jurisdiction    to    order,    judge    out    of 
court,  16-620 
Succeeding  judge,  16-642 
Jury,   right   to   as   affected   by   refer- 
ence,  16-873,  928,  935 
Accounts,  reference   of,   16-896 
Failure  to  appear  before  referee,  as 

waiver  of,   16-934 
Referee  compared  with,  19-332 
Submission  of  issues  to  jury,  before 

reference,  14-532 
Time  to  demand,  16-916 
Justices  of  peace,  in  actions  before, 
18-76 
Entry  on  docket,  18-161 
Liens,   to   ascertain,  prior  to  judicial 

sale,  16-721 
Mandamus,  in,  19-278 


REFERENCES,  contd. 

Marriage,    proceedings    to    annul,    19- 

387 
Motion,  on   courts  own,  21-43 

On  hearing  of,  16-588 
New  trial,   20-402 
Of  motions,  20-39 
Order  for,  in   accounting,  21-43 
Partition,  in  suit  for,  20-1050 
Patents,   infringement   suits,   21-209 
Interference  and  cancellation  suits, 
21-226 
Probate  courts,  in,  21-661 
On  appeal  from,  21-672 
Procedure  before  master,  21-43 
Proceedings  on,  19-332 
Quo  warranto,  in,  22-89 
Registration    of    title    under   Torrena 

act,  24-850 
Remand,  after,  19-332 
Report  on,  21-43 

Confirmation,     by     judge     out     of 

court,  16-620 
Judgment,     conformity     to     report, 
15-58 
Res  judicata,  on  question  of,  23-90 
Return    of    process,    power    to    allow 

amendment  of,  23-106 
Specific  performance,  in,  23-1061 
Statute  of  limitations,  pleading  be- 
fore referee,   18-1043 
Stenographer,   employment   of,   24-105 
Stipulations  as  to,  24-141 
Supplementary      proceedings      before 

referee,  24-561 
Vendor's  lien  foreclosure  suit,  25-740 
View  on,   25-1110 
Will  contest,  on,  26-270 
REFERENDUM,    see   Elections;    Stat- 
utes. 

REFORMATION— Consult  analysis  of 
this     article,    22-607,      See    Equity 
Jurisdiction    and    Procedure;    Mis- 
take;   Rescission   and  Cancellation. 
Choice    and    election    of    remedies,   5- 

11? 
Cross-demands,    counterclaims,   23-646 
Connected    with    subject    of    the 
action,  23-656 
In  suits  to  reform  deeds,  23-629 
Demand  as  condition  to  action,  24-340 
Equity  jurisdiction,   8-432 
Exchange  of  realty,  for  mistake,  18- 

696 
Insurance  policy,  of,  14-14 
Joinder,   of   specific   performance,  23- 

1054 
Jury,    in    suits    for    reformation     16- 
900 
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REFORMATION,  cont'd. 

Lease,  of,  as  to  boundary  lines,  18- 

655 
MJistake,    general     treatment,    19-828 
Eeformation  of  deed  and  establish- 
ment of  boundary,  18-657 
Of  settlement   contracts,   11-820 
Process,   constructive   service,   23-527, 

529 
Res   judicata,    decree    reforming    an- 
cestor's deed,   23-84 
Survival  of  cause  of  action,  24-625 
Trust-agreement,   25-93 
Wills,  of,  2fr3&6i 
REFOE]VmTTON  OP  INSTRUMENTS, 

see  Reformation. 
REFORMATORIES  —  Consult    analysis 
of    this    article,    22-637.       See    In- 
fants; Prisons  and  Prisoners. 
Jurors,  sentence  to  reformatory  as  af- 
fecting   qualifications,    17-289 
REFRESHING    MEMORY,    see    Ency. 

of  Ev. 
REGISTER  OF  DEEDS,  see  Records. 
REGISTRATION,  see  Elections. 

Execution  on  lands,  as  affecting,   15- 

845 
Judgment,  of,  as  affecting  execution, 

15-755 
Of  title  under  Torrens  Act,  see  Title. 
REHEARING- — Consult      analysis      of 
this  article,   22-639.     See  Appeals; 
Hearing;  Immigration;  New  Trial; 
Review. 
Admiralty,  1-550 

On  appeals,  1-569 
Amicus  curiae,  not  to  apply  for,  1-940 
Appeals,  2-402 

In  criminal   cases,   23-134 
Patent   infringement,    21-212 
Arbitration,   2-625 
Attachment,  of  motion   to   vacate,   3- 

796 
Bankruptcy    proceedings,    of    claims 

3-905 
Bills   of   review,   distinguished   from, 
,4-414 
In  nature  of,  15-357 
Case    or    question    certified,    applica- 
tion in  appellate  court,  4-701 
Necessitv  of  before  certification, 
4-708 
Tn  Massachusetts,  4-721 
Reasons  for  stated  at,  Texas,  4-752 
Certiorari,  on  record,  4-948 
Commerce  commission,  before,  14-269 
Commitment,  of  insane  person,  13-544 
Costs,    payment    of,    as    prerequisite, 
21-211 


REHEARING,  contd. 

Customs  duties,  by  general  board,  6- 

344 
Decrees,    6-799 

Distinguished  from  new  tria\,  20-394 
Equity,  8-498 
Evidence,  for  newly   discovered,   21- 

211 
Injunction,  motion  to  vacate,  as  bear- 
ing on,  13-206 
Inquisition  of  insanity,  of,  13-487 
Judicial  errors,  to  correct,  15-118 
Of  motion,  20-41 

For  new  trial,  20-629 
Patents,  before  commissioner,  appeals 
from   denial   of  motion,   21-176 
Infringement  suits,  21-211 
Preliminary    examination,    on,    21-518 
Reimbursement,  on  setting  aside  exe- 
cution sale,  16-218 
Insolvency,  for  expenditures  in,  13- 

691 
Municipal    corporations,    for    dam- 
ages  paid,   11-249 
Time,  to  apply  for,  21-211 
Vacating   judgment,   upon,   15-245 
Writ  of  review,  distinguished,  23-144 
REJOINDER     AND     SUBSEQUENT 
PLEADINGS  —  Consult  analysis  of 
this    article,    22-685.      See    Confes- 
slon   and   Avoidance;    Denials;    Isi- 
sues    in    Pleading    and    Practice; 
Pleading. 
Bonds,  4-508 

Default,  for  failure  to  rejoin,  14-873 
Equity,   by  amended  bill,   8-489 
Issues,  on  rejoinder,  14-525 
Master  and  servant,  in  actions  for  in- 
jury to  servant,  19-507 
Quo  warranto,  in,   22-84 
Sheriffs  and  constables,  in  actions  on 

official  bonds,  23-911 
Statute  of  limitations,  to  replication 

setting  up,  18-1064 
Trespass,  in  action  of,  24-955 
RELATIONSHIP,   averments   as   to,   in 
incest,  12-8,  10 
Insanity  proceedings,   notice   to   rela- 
tives, 13-457 
Sale  of  lunatic 's  property,  next  of 
kin   as  parties,  13-74 
Jurors    as  affecting  qualifications  of, 
17-365 
RELATOR,  see  Indictment  and  Infor- 
mation. 
RELEASE — Consult    analysis    of    this 
article,    22-689.      See    Accord    and 
Satisfaction;     Composition    With 
Creditors;    Compromise  and  Settle- 
ment; Judgments,  Satisfaction  of; 
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RELEASE,  coJitd. 

Payment;  Rescission  and  Cancella- 
tion. 

Admiralty,  of  sureties,  1-517,  518 
Appeals,   of   errors,  2-214,  434;   8-654 

By  infant,  10-749 
Assumpsit,  proof  under  general  issue 

in,  3-1S8 
Attachment,  3-642 
Bastardy  proceedings,  4-71 
Bills   and   notes,    how    pleaded,   4-284 
By  assignor  after  assignment,  3-88 
CompositioH  with  creditors,  effect,  5- 

175 
Conclusions    of    law,    general   allega- 
tion, 5-224 
Conflict  of  laws  as  to,  16-579 
Errors,  assignment  of,  plea  to  assign- 
ment, 8-654 
Form  of,  16-579,  580 
General  issue,  proof  under,  3-188;  7-73 
Guaranty,   question   for  jury,   20-698 
Guardian  ad  litem,  release  of  error  by 
infant  on  majority,  10-749 
Cannot    surrender    infant's    rights, 
10-755 
Judgment,  by  judgment  creditor,  15- 
906 
As  satisfaction   of,   16-579 
Joint   tort   feasors,   against,   16-582 
Principal   and  surety,  of  judgment 
against,  16-582 
Loss  of  as  ground  for  new  trial,  20- 

513 
Mortgages,     proceedings     to     compel, 

19-871 
Of   joint    obligor,    parties    defendant 

on,  11-979 
Presumption     of,     where     injunction 

pending,  15-758 
Servant,  by,  of  claim  for  injury,  19" 

507 
Supplemental  pleading   of,   24-529 
KELICTA  VERIFICATIONE,  see  Judg- 
ments. 
BELIEF,   see   Choice   and  Election  of 
Remedies;   Prayer;   Remedy;   Suits 
and  Actions. 
EELIGIOX,     see    Blasphemy;     Sunday 
and  Holidays;    Oath   and  Affirma- 
tion; Religious  Societies. 
Jurors,  relijzious   belief   of_  17-287 
RELIGIOUS  SOCIETIES  —  Consult  an- 
alysis  of   tills  article,   22-700.     See 
Associations;     Corporations;     Dis- 
turbing Public  Assembly;   Sunday 
and  Holidays. 
Ejectment,  7-987 

Execution,    on    church    property,    15- 
893 


RELIGIOUS  SOCIETIES,  cont'd. 

Forcible  entry  and  detainer,  8-1103 
Judge,   membership   as    disqualifying, 

16-650,  667 
Jurisdiction,  over  religious  questions, 

17-719 
Jurors,  effect   of  membership  in,  17- 

299,  313 
Larceny  from,  alleging  ownership,  18- 

752 
Mandamus   against,   19-135,   180 
Quo  warranto   to   test   right  to   office 
of  trustee,  22-31 
REM,   see  Admiralty;    Proceedings   in 

Renu 
REMAINDERS,   see  Lands  and  Land 
Transfers.     See  also  Estates. 
Quieting  title,  21-1005 
REMAND,   see  Mandate  and  Proceed- 
ings Thereafter. 
After  removal  of  cause,  22-864. 
REMEDY — Consult    analysis     of    this 
article,    22-713.      See    Choice    and 
Election  of  Remedies;  Legal  Rem- 
edy;  Suits  and  Actions;   Summary 
Proceedings.    See    also    Coruflict   of 
Laws;   Special  Proceedings. 
Adequate   remedy  defined,   19-161. 
Prohibition,   where   other   adequate 
remedy,  21-806 
Change    in    statute    governing,   2-135, 

302;  3-249,  817 
Choice    of   remedies   see   Choice   and 

Election  of  Remedies. 
Code  division  of  remedies,  21-708 
Collateral   attack,   where  wrong   rem- 
edy chosen,   15-477 
Cumulative,    debt    and   other   remedy 
for  escape,  21-599 
Statutory,  see  infra  Statutory. 
Toll  roads,  against,  21-617 
Distress  as,  see  Distress. 
Equitable    and    legal   relief    in    same 

action,  24-378 
Intervention,    where    other    remedies, 

14-312 
Judgment,    remedies   to    enforce,    15- 
715 
Relief  from,  15-274,  279 
Vacating,    existence   of   other   rem- 
edy, 15-154 
Law   governing,   execution    sales,    16- 
1G5 
Attachment,  3-251 
Pleadings,   anitrr.lnM-nts  to,   l-8oS 
Liens,   to    enforce,   19-3 
Mandamus,    existence    of    other  rem- 
edy,  19-157 
Mechanic's  lien  laws  as  remedial,  19- 
608 
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REMEDY,  cont'd. 

Mistake  in  choosing,  vacating  for,  15- 

173 
Mutuality  of,  21-18 
Necessity  of  exhausting  extrajudicial 

remedy,  see  Suits  and  Actions. 
Partner,   of,  where  not   served,  21-9S 
Provisional,     see     Arrest     in     Civil 
Cases;      Attachment;      Injunction; 
Receivers;  Sequestration. 
Repeal  of  statute,  effect,  24-95 
State  remedy  in  federal  court,  25-281 
Statutory,    exclusiveness,    22-716;    24- 
95 
Cumulative,    summary   proceedings, 

24-424 
Whether  exclusive,  24-95 
REMISSION"  OF  DAMAGES  — Consult 
analysis   of  this  article,   22-732 
On  appeal,  2-187,  477 
On  chance  verdict,  17-584 
REMTTTITUE,   see  Appeals;   Mandate 
and  Proceedings  Thereafter. 
Costs,  appeals,  5-999 
Definition  and  nature  of,  19-302 
Execution,   as  affecting,   15-777 
Justice's  court,  in,   18-266 
Of  damages,  see  Remission  of  Dam- 
ages. 
REMOVAL  OF  CAUSES  —  Consult  an- 
alysis  of   this    article,   22-736.     See 
Change     of    Venue;     Transfer     of 
Causes;  United  States  Courts. 
Aliens,  1-792,  800 

Motion  to   remand,  1-805 
Traverse   of  petition,   1-805 
Amendments  after,  of  process,  21-779 
Appeals,  from  order  of,  2-179. 
Appearances,  by  petitions  for,  2-511 
By  motion  to  remove,  2-528 
What   appearance   waives   right   to 
removal,    2-546 
Attachment,  3-606 
Collateral   attack   for   rulings   as    to, 

15-478 
Default,  pending  motion  for  removal, 

14-879 
Depositions,  used  after,  7-399 
Dismissal  and  nonsuit,  no  discontinu- 
ance by,  erroneous,   7-687 
Error    from    order    remanding,    effect 

as  stay,  24-497 
From  county  to  circuit  court,  on  ar- 
raignment, 2-881 
Guardian  ad  litem,  state  jurisdiction 

lost  by  removal,  10-720 
"Hearing,"  meaning  of,  in  statutes 

providing   for   removal,    11-3 
Injunction,   proceedings,    13-210,   248, 
251,  289 


REMOVAL  OF  CAUSES,  contd. 
Injunction,   contd. 

Restraining    proceedings    in     state 
court  after  removal,  12-1018 
Intervention,   14-332 
Jurisdiction,  compelling  retention  of, 

17-669 
Law  of  the  case,  as  bearing  on,  18- 

813 
Mandamus,   as   removable    cause,    19- 
124 
To  compel,  19-240,  242 
Master    and    servant,    action    for    in- 
jury to  servant,   19-460 
Mechanic's    lien    proceedings,    19-616 
Privilege,  waiver  of,  21-636 
Process,    amendments   upon    removal, 

to  supply  seal,  21-747 
Quo  warranto  proceedings,  22-50 
Receivers,   actions  against,  22-419 
Return   of  process,   amendment   after 
removal,  23-105 
Defects   in    return    waived   by   ap- 
plication   for    removal,    23-110 
Revenue  officers,  actions  against,  14- 

145 
Revivor,   as   affecting,   23-153 
REMOVAL  OF  CLOUD,   see   Quieting 

Title. 
REXT,    see    Forcible    Entry    and    De- 
tainer;    Landlord     and     Tenant; 
Lands    and   Land    Transfers;    Use 
and  Occupation. 
REOPENING  CASE,  24-1081 
REPEAL,   see   STATUTES. 
REPLEADER— Consult     analvsis     of 
this  article,  22-876.     See  Issues  in 
Pleading    and   Practice;     Motions; 
Orders;  Pleading. 
Removal  of  cause,  after,  22-859 
REPLEVIN— Consult  analvsis  of  this 
article,    22-879.      See    Bonds;    Det- 
inue;   Forthcoming   Bonds;    Trover 
and  Conversion. 
Admiralty,    jurisdiction     of    petitory 

suits*  1-402 
Affidavit   of   defense,   1-702 
Affidavits   in,    12-899 

Docket,  shown  on,  18-157 
Justice's  jurisdiction,  as  affecting, 

18-193 
Time  to  object  to,  18-194 
Amendments  as  new  cause  of  action, 

20-363 
Animals,  agisted,  payment  or  tender, 

1-978 
Appeal,  by  surety  on  bond,  18-189 
Amendments  on,   18-325,  330 
Dismissal  of,  18-294 
Trial   de   novo,   18-311 
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REPLEVIN,  con  id. 

Assignment     for     creditors,     by     as- 

siijnoe,   3-74 
Attached  property,  21-61 

By  third  person,  3-64S;  18-519 
Goods   returned   under   bond,   3-285 
Bills  of  particulars  in,  objections  to 

want  of,   18-195 
Bond,   summary  judgment   on,   18-558 
In   proceedings   to   enforce   lien   of 

landlord,    18-556 
Mandamu^  in  respect  to,  X9-214 
Building,  for  a  petition  in,  18-680 
Carriers^  see  infra,  Freight   carriers. 
Chattel  mortgages,  by  mortgagee,  5- 
56,  60 
By  mortgagor,  5-47 
Choice  of  remedies,  replevin  or  tres- 
pass, 5-100 
Conversion  or  replevin,  5-111-113 
Eeplevin  or  assumpsit,  5-114 
Collateral  attack,  of  proceedings,  15- 
400 
Eeplevin  as,  15-391 
Conditions  precedent,  to  replevin  by 

seller,  23-265 
Corporations,   5-562,  572 
Counterclaim,  in,  18-41 
For  trespass,  23-693 
•Cross-demands,  in  replevin  suits,  23- 
603,  617 
Connected  with  subject  of  the  ac- 
tion, 23-652,  659 
Demand  as  a  condition  to  action,  24 

338 
Denials,  general  issue,  7-64 
Detinue,  distinguished,  7-471 
IMstrained  -animals,  of,  24-985 
Distress,  where  wrongful,  18-533,  534 
Elisors,  service  of  replevin  writs,  23- 

839 
Escrow  of  instruments  placed  in,  18- 

716 
Estrays,  8-722 

Execution,    on    property   in    officer's 
custody,   15-896 
Sale  on,  replevin  by  purchaser,  16- 

220 
Where    property    of    third    person 
seized,    16-124 
Exemption,  to  try  question  of,  11-520 
Factors   and  brokers,   by   factors,    8- 

878 
Fixtures,  for,  18-677 
Freight   carriers,   10-224 
Gifts,  for  ineffectual,  10-602 
Husband  and  wife,  between,  11-708 
Injunction      against,      by      attaching 

creditor,  13-14 
In  rem  proceeding,  21-677 


EEPLEVIN,  contd. 

Intoxicating  liquors,  for,  14-51S 
Joint   tenants,  by,  14-742 

Between  joint  tenants,  14-740 
Judgment   in,   18-102 
By  consent,   14-915 
Kes  judicata  operation,  23-37 
Jury  in,  16-889 

Justice's  court,  in,  oral  pleading  in, 
18-31 
Sufficiency  of  allegations,   18-314 
Transfer  of  cause,  18-168 
Landlord     and     tenant,     to     recover 
premises,    18-558 
By  tenant  against  landlord,  18-460, 

549 
Lien,  to  assert,  18-545 
Liens,   to   assert,   18-545,    1011,   1013, 
1096 
By  lienee,  18-1009,  1015 
Liveryman,   by,    to   protect   lien,    18- 

1096 
Mandamus,  where  replevin  available, 

19-212 
Mechanic's  liens,  of  property  subject 

to,  19-599 
Mining  property,  for,  19-807 
Partners,   by,   21-61 

Of  property  levied  upon,  21-98 
Principal  and  agent,  between,  21-538 
Against  third  persons,  21-538 
By   agent,   21-560 
By   third  persons,   21-540 
Process,    constructive    service,    23-528 
Public  lands,  of  timber  cut  from,  21- 
886 
For    timber    removed     from     state 
lands,   21-891 
Purchaser  at  execution  sale,  by,   15- 

882 
Eevivor,   of  replevin  suits,  23-157 

In  whose   name,  23-159 
Sales,    recovery    of    goods    by    seller, 

23-223,   264 
Set-off   in,   equitable   set-off,   23-603 
Sheriffs   and    constables,   against,   23- 
867 

Service  of  writ,  23-835 
Eeplevin  by,   23-923 
Statute    of    limitations,    pleading    in, 

18-1054 
Subject  of  action,  in  replevin,  23-648 
Survival,  214-614 

Tenants    in     common,    against    third 
persons,  24-755 
Between,  24-751 
Trial,   opening   and  closing,   20-803 
Venue  of  actions  for  recovery  of  per- 
sonalty,  25-881 
At  residence  of  party,  25-898 
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REPLEVIN,  cont'd. 

Will,  of,  26-185 
REPLICATION  AND  REPLY— Con- 
sult analysis  of  this  article,  22-950. 
See  Confession  and  Avoidance; 
Denials;  Issues  in  Pleading  and 
Practice ;  Pleading. 
Abatement,  replication  to  plea  of,  1- 

65 
Accord  and   satisfaction,  to  plea  of, 

1-187,    188 
Accounts,  necessary  to  plea,  1-230 
Accounting,  in  equity,  1-301 

When  necessary  in   (code),  1-302 
Account  stated,  to  plea  of,  1-252 
Admiralty,   1-464 
Adverse  possession,  1-632 
Agent,  setting  up  ratification  of  acts 

of,   21-562 
Altered    instrument,    avoiding    effect 

of,   1-827 
Appeal,  on,  from  justice's  court,  18- 

317 
Arbitration,   in   action    on   award,   2- 

667 
Assault  and  battery,  de  injuria,  3-44 
Assumpsit,   3-191-214 
Bankruptcy  proceedings,  in  objections 
to  discharge,  2-929 
To    answer,    3-981 
Bill  in  equity,   charging  part  as  spe- 
cial  replication,   4-132 
To   new  matter   by  amending  bill, 
4-192 
Bills  and  notes,  4-285 
Bills  to   impeach   judgments  and   de- 
crees, 4-488 
Bonds,  4-508 

Code,  no  replication  under,  14-522 
•Common   carriers,  ejection   of  passen- 
ger, 21-159 
Loss  or  injury  to  baggage,   21-166 
To  show  waiver  of  rules,  21-121 
Compromise    and    settlement,    5-198 
Construction  and  theory  of  pleading, 

5-335 
■Contributory  negligence,  to   plea   of, 

20-318 
Counterclaim,    to,    as    affecting    term 
of    hearing,    11-15 
Necessity  of  replying  to,  23-7'80 
Creditors'    suits,    6-221 
Criminal  case,  in,  2-885 
Cross-bill,   reply   as,   6-287 

To  answer  taken  as,  6-291 
Cross-demands,  to  matter  pleaded  as, 
23-801 
Pleading    in    replication    or    reply, 
23-803 


REPLICATION  AND  REPLY,   contd. 
De  injuria,  24-954 

In   contract   actions,  11-1033 
Demurrer,  6-916 
Departure,   7-117 

In   contract   actions,   11-1034 

In  reply  under  codes,  7-118 

On  face,   7-142 

Detinue,  7-484 

Discharge  in  bankruptcy,  to  plea  of, 

22-699 
Discretionary    with    court    to    allow, 

11-9 
Divorce,   7-780 

Dower,   in   proceedings,   7-877 

Duplicity,  7-939 

Elections,  in  contests,  8-77 

Eminent  domain,  8-296 

Equitable    matter   in    action    at    law, 
24-380,  384 

Equity,    8-488.      See    supra.    Bill    in 
equity 

Errors,  assignment  of,  to  plea  of  re- 
lease of  error,  8-658 

Estrays,8-723 

False    imprisonment,    to  justification 
8-971 

Federal  practice  as  to,  11-8 

Conformity    to    state    practice,    25- 
485 

Form  of,  in  justice's  court,  18-43 

Former   adjudication,   setting  up,   15- 
618 

Frauds,  statute  of,  pleading,  10-71,  76 

Frivolous  and  sham  pleading,  remedy, 
when  applied,  10-279 

Garnishment,  traverse  of  answer,  10- 
543 

Guardian  and  ward  to  release,  10-895 
For  guardian  of  incompetent,  12-16 

Infancy,  to  plea -of,  21-78 

Information   and   belief   on,   12-910 

Injunction   bonds,   actions   on,   13-349 

Insane     persons,     actions     by     and 
against,  13-610  • 

Insolvency   in,    13-653 

Discharge  in  insolvency,  to  plea  of, 
13-685 

Insurance,  actions  for,  14-64 

Internal    revenue,    enforcing    forfeit- 
ure, 14-149 

Interpleader,   in,   14-210 

Intervention,    to    petition,    14-316 

Jactitation   suits,  in,   18-963 

Jury,    reswearing    where    reply    filed, 
1 7-434 
Challenge,  reply  by  challenger,  17- 
106 

Justice's  court,  in,  18-42 
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REPLICATION  AND  REPLY,   co)it<i. 
Laches,  special  replication  as  to,  18- 

440 
Libel  and  slander,  in,  18-939 
Mandamus,  19-276 
Master    and    servant,   in   actions    for 

injury  to  servant,  19-507 
Mining  claims,  in  proceedings  to  de- 
termine, 19-791 
In   ejectment   for,   19-799 
Mortgages,  in  foreclosure  proceeding, 

19-91)2 
New  assignment,  24-954 
Partnership,      in      actions      by      and 
against,    21-78 
Special  .partnership,    suits    by    and 
against,  21-107 
Payment,  to  general  plea  of,  21-106 
Plea  in  criminal  case,  to,  2-S85 
Presumption  as  to  filing,  11-5 
Principal     and     surety,     in     actions 

against,  21-583 
Process,  as  to  names  in,  21-717 
Prohibition,   in   proceedings   for  writ 

of,  21-823 
Prothonotary,  by,   12-16 
Quo  warranto,  in,  22-83 
Rejoinder  to,  22-685 
Release,  to  a  plea  of,  22-693 
Rent,  in  action  for,  18-497 
Replevin,  in,  22-933 
Repugnancy  in,  22-975 
Rule  for,  effect  on  hearing,  11-9 
Sales,  in   actions  for  purchase   price, 

23-257 
Set-off,  to,  as  affecting  necessity   of 

pleading  limitations,  18-1039 
Sheriffs  and  constables  in  actions  on 

official  bonds,  23-911 
Statute  of  limitations,  setting  up,  10 
64 
To  meet  plea  of,  18-1063,  1068 
Supplemental  pleadings,  reply  to,  24- 
543,  544 
Eeply  to  answer  to,  24-544 
Tender,  to  plea,  24-771 
Third  party  claims,  in,  16-145 
Time  for,  see  Time  to  Plead. 
Transfer   of   causes,  to   answer   in 

higher  court,  18-172 
Trespass,  in  action  of,  24-953 
Trespass  to  try  title,  in,  24-1001 
Ultra  vires,  to  plea  of,  25-145 
Usury,  to  plea  of,  25-520 
Vendor's  lien  foreclosure  suit,  25-740 
Waiver  of,  11-4 

As  waiver,  11-9;   18-1063 
Withdrawal,    to    set    for    hearing    on 
bill  and  answer,  11-8 
REPLY,  see  Replication  and  Reply. 
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REPORTER,  see  Stenographers. 
REPORTER'S   TRANSCRIPT,   as   part 
or  in  lieu  of  bill  of  exceptions,  24- 
39 
REPUGNANCY  —  Consult   analysis    of 
this    article,    22-974.      See    Indict- 
ment and  Information. 
Accord   and    satisfaction,   in   plea   of, 

1-1S6 
Amendments,    in,    1-912 
Answers,    inconsistent    defenses,    2-26 

Election  between,  2-27 
Demurrer,  6-907 

Repugnant    matters    not    admitted, 
13-112 
Embezzlement,    in     charging,     12-339 
Forgery,  in  pleading,  12-339 
In  indictment,   generally,   12-339,  508 
As  ground  for  quashing,  12-609 
For  homicide,   12-629 
Liquor     laws,     indictments     under, 

14-434 
Statutory  provisions,   12-341 
Joinder     of     inconsistent     claims     as 

multifariousness,   20-62 
Striking    out    repugnant    matter,    24- 

265 
Wounds,  charging  description  of,  12- 
341 
RESCISSION   AND    CANCELLATION 
Consult  analysis  of  this  article,  22- 
977.     See  Equity  Jurisdiction   and 
Procedure;  Fraud  and  Deceit;  Mis- 
take;  Reformation;    Sales;   Vendor 
and  Purchaser. 
Bills  and  notes,  16-887 

Rent  note,  18-503 
Common  carrier,  suit  to  cancel  ticket, 

21-116 
Composition  with  creditors,  of,  5-181, 

187 
Condition  subsequent,  for  breach  of, 

18-705 
Contract    to    purchase,    of,    effect    of 
rescission,   15-890 
Tenant's   contract   to   purchase,    as 
affecting   attachment,    18-515 
Cross-demands,  counterclaim,  for  can- 
cellation,   23-645 

Connected    with    subject    of    the 
action,  23-656,  659 
For   rescission  or   cancellation,  23- 

631 
In  suits  to  cancel  stock,  23-629 
Of  tort  demands,  23-685 
Decree  of,  18-698 

As  res  judicata,  23-16 
Deed,  -of,   15-157;    16-885 

As  proceeding  in  rem,  21-677 
Duress,  for,  7-948 
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RESCISSION  AND   CANCELLATION, 

contd. 
Ejectment,  joinder  with  cancellation, 
14-742 
Grounds  for,  18-699 
Homestead,   deed  to,  11-381 
Indian,  deed  bj,  12-44 
Insane  person,  deed  of,  13-605 
Life     tenant     and     remaindermen, 

deed  by,   18-633 
Where    conditions    of    escrow    not 
performed,   18-717 
Equity  jurisdiction,  8-432 
Exchange  of  realty,  of,  18-694,  695 
Fraud,   for,   21-223 
Fraudulent   conveyances,   10-92 

After  execution,  10-96 
Insane  persons,  contract,  13-605 

Deed   of,   13-605 
Insurance  contract,  of,  14-104;  16-886 
Benefit   certificate,   of,   14-11 
Pleading,  14-64 

Eemedy   for   wrongful   cancellation 
of   policy,    14-15 
Jurisdiction,    23-228 
Jury,  right  to,  16-900 

Ejectment,     where      cancellation 
sought  in,  16-889 
Where    cross    bill    for    ejectment 
■filed,  16-885 
Legal  remedy,  where,   21-223 
Licenses,  cancellation  of,  16-904 

Of  patent,  21-184 
Liquor,    contract   for   illegal    sale    of, 

14-518 
Lis  pendens,  cancellation  of,  18-1092 
Master   and   servant,   of   employment 

contract,  19-421 
Mechanic's  liens,  proceedings  to  can- 
cel, 19-610 
Mining  lease,   of,  19-808 
Mistake,    general    treatment,    19-828 
Mortgage,  of,  15-387 
Jurisdiction,  17-707 
Note,  of,  for  fraud,  21-17 
Parties,     joinder     of     subscribers    to 

stock,  20-934 
Partnership,  of  contract  of,  21-17 
Patents,  of,  21-223 

Contract   respecting,   21-182 
Jurisdiction   of  state  courts,  21-183 
Petition  for,  18-697 
Pleading,    14-64 

Specially  pleaded,  11-1012 
Principal    and    surety,    as   remedy   of 

surety,  21-588 
Process,   constructive   service,   23-529. 
Province  of  judge  and  jury,  11-1063; 
H-75 


RESCISSION   AND   CANCELLATION, 

contd. 
Public    lands,    of    patent    to,    21-878. 

889 
Quantum  meruit,  where  contract  can- 
celled, 11-945,  953;   19-421 
Remainders,    to    remove    cloud    from 

title  to,  18-635 
Revivor,  in  whose  name,  23-159 
Sale,  of,  23-207,  228 
For  fraud,  23-211 
Of  land,  25-711,  712 

Action    for,    by    vendee,    25-808. 
830 
By  vendor,  25-794 
Prior    to     action     to    recover     the 

goods,  23-264 
Rescission  as  defense  to  action  for 

purchase  price,  23-254 
Rescission  by  seller,  23-223 
Third   party    claim    after,    16-129 
Upon    non-payment    by    purchaser, 
23-209 
Second  trial  &&  of  right,  20-417 
Statu  quo,  placing  parties  in,  18-698 
Stipulation,  of,  24-147 
Stock,  cancellation  of  certificate,  24- 
168,  169 
Contract  for  sale  of,  24-181,  183 
Subscriptions,   of,   24-164 
Subject   of   action,   what   is,   23-648 
Survival  of  cause  of  action,  24-625 
Tax  sale  and  deed,  of,  24-709 
Tender    as    condition    precedent,    24- 

762 
Trust,  of,  25-94 

Undertaking,   of,   for  stay   of   execu- 
tion,  18-832 
Undue   influence,  pleading,   19-765 
Venue,  land  contract,  25-876 
Waiver,  of  right  to  rescind  sale,  23- 
212 
RESCITE — Consult      analysis      of     this 
article,  23-1.     See  Obstructing  Jus- 
tice;    Prisons     and     Prisoners; 
Sheriffs,   Constables  and   Marshals. 
See  also  Criminal  Procedure. 
False  imprisonment,  8-944 
Of  animals,  1-982 
RESERVOIRS,  see  Waters  and  Water- 
courses. 
RESIDEXrE,     see     Jurisdiction;     No- 
tice;   Service   of   Process   and   Pa- 
pers; Veuuo. 
Accused,   of,   charging  in   indictment, 

12-302,  609 
Change    of,    as    affecting    homestead, 

11-450 
Effect  on  venue,  see  Venue. 
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IlESIDEXCE,  ccntd. 

Exemption,  to   residents,  16-85 

Who  are  residents,  16-87 
Insane  persons,   as  affecting  jurisdic- 
tion, 13-440 
Venue  of  proceedings,  13-449 
Insolvencv,  residents  ■within  meaning 
of  laws,  13-644 
Alleging    residence,    13-651 
Insurance,   residence   of  insured,  14-9 
Jurisdiction,  as  affecting,  in  emanci- 
pation  proceedings,   12-807 
Change  in   residence,   effect,   17-706 
Patents,   recovery   of    penalties   re- 
specting, 21-222 
"Waiver  of  jurisdictional  residence, 
17-703 
Jurors,  as  affecting  qualifications,  17- 

290,  336 
Marriage,  as  affecting  annulment,  19- 

374 
Of  juvenile,  shown   in  order  of  com- 
mitment, 12-875 
Omitting    non-resident    obligors,     11- 

979 
Partners,  as  determining  venue,  21-48 

As  affecting  accounting,   21-24 
Prisoner,  of,  within  process  statutes, 

23-522 
Process,    substituted    service    of,    23- 

521 
Eeturn    of   process,    statement    as    to 
residence  of  persons   served,  23- 
102 
Surety  of,  on  appeal  bond,  18-243 
RES  IPSA  LOQUITUR,  see  Injuries  to 
Persons  and  Property;  Master  and 
Servant;      Negligence;      Presump- 
tions. 
Negligence,  effect  ef  evidence  is  for 
jury,  20-325 
RESISTAXCE  TO  ARREST,  20-720 
RESTSTAXCE  TO  OFFICERS,  see  Ob- 
structing Justice. 
RES  JUDICATA  —  Consult  analysis  of 
this    article,    23-3.       See     Arraign- 
ment and  Plea;  Default;  Jeopardy; 
Jurisdiction;  Law  of  the  Case. 
Admiralty,    1-533 

Alien,  judgment  excluding,  11-904 
Answer,  raised  by,  18-592 
Appeal,   successive,  2-140 
Assumpsit,  proof  of  under  general  is- 
sue, 3-188 
Under  general  denial,  3-212 
Bankruptcy      proceedings,      adjudica- 
tion,   3-984 
Bastardy  proceedings,  4-71 
Boundaries,  decisions  as  to,  18-665 


RES  JUDICATA,   contd. 

Case,  recovery  in  action  on  as  bar  to 

other  form,  4-661 
Citizens,    judgment    against    munici- 
pality as  binding  on,   19-281 
Collateral    attack,    distinguished,    15- 

381 
Collusion,  as  affecting,  21-219 
Commerce  commission,  orders  of,  14- 

269 
Confession   and    avoidance,   affect   as 

res  judicata,  5-23(4 
Coroner's     inquest,     number     of    in- 
quests, 5-526 
Creditor's  suits,  parties  bound,  6-241 
Criminal  conversation,  alienating  af- 
fections not  bar,  6-253 
Cross-bill,   dismissal   as,   6-293 
Death  by  wrongful  act,  recovery  by 
deceased,    6-369 
Recovery  by  one  beneficiary,  6-371 
Decisions    of   juvenile   court,    12-878, 

882 
Decrees,  6-784 

By  consent,  6-762 
Default,   as  to   what  matters,   6-824; 

14-895 
Demurrer,  ruling  on  as,  6-868,  994 
Former   adjudication    appearing,   6- 
917 
Demurrer    to    evidence,    same    objec- 
tion  to   pleadings,   7-5 
Deportation    proceeding,    11-908,    912, 

917 
Dismissal   and   nonsuit  as,  7-864,  687 

Cross-bill,  6-293 
Divorce,  7-777 
Dower,  assignment,  7-887 

Reassignment,  7-891 
Elections,  contests,  8-36 
Eminent  domain,  8-294 

Ejectment    not    bar    to    condemna- 
tion, 8-359 
In  actions  for  damages,  8-36(i 
Estoppel,  distinguished,   8-682 
Extradition,  foreign,   rehearing  after 
discharge,  8-843 
State,  rearrest,  8-861 
Final   decisions,   certiorari,   effect   of, 

21-218 
Fraudulent    conveyances,    conclusive- 
ness   of   judgment,    10-200 
Garnishment,  conclusiveness  of  judg- 
ment, 3-607;   10-583 
Judgments  on  claims  of  third  per- 
sons, 10-561 
General  denial,  proof  under,  3-212 
General  issue,  proof  under,  3-188 
Guardian  and  ward,  as  to  custody  of 
infant,  10-819 
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RES  JUDICATA,  contd. 

Guardian  and  ward,  contd. 
Accounting,  decree  on,  10-843 
Judgment   for   or   against  guardian 
or  ward,  10-874 
Action  on  bond,  10-898 

Habeas  corpus,  adjudication  how  far 
conclusive,    10-950 

Heirs,   judgment   determining,   12-925 

Highways,   alteration  of,  11-128 
Establishing,   11-56 
Injuries  from,  11-250 

Homestead*  exemption,  failure  to  as- 
sert, 11-420 

Immigration     officers,     decisions     of, 
11-908,   912,  917,  919 

Improvements,  judgment  for,  18-686 

Indemnity    bonds,   judgment    on,    23- 
861 

Infants,     judgment    against,     12-771, 
774,  777 

Injunction,  in,   13-140 

In  rem,  decisions,  21-679 

Insanity  of  prisoner,  order  determin- 
ing,  13-554 

Insolvency,  discharge  in,  13-684 
,  Jurisdiction,    adjudication    of,    17-656 

Justice's  judgment,  18-108 

Landlord's      summary      dispossessory 
proceeding,  18-592;  18-611 

Law   of   the   case,   distinguished,    18- 
785 

Lis  pendens,  orders  as  to,  18-1094 

Mandamus,   judgment   in,   19-280 

Marriage,  decisions  in  annulment  pro- 
ceedings, 19-388 
Decree    in    annulment    proceedings, 
19-370,   385 

Merger    or    bar,    distinguished    from 
res  judicata,  15-614 

Mining  claims,  judgments  respecting, 
19-796 

Motion,  setting  up  by,   18-592 

Orders,    application    of    doctrine    to, 
20-826 

Parties,  between  what,  21-212 

Patent   decisions,   21-173 

Adjudication  of  validity,  21-217 
Infringement  cases,  21-212 

Persons  concluded,  mandamus,  19-281 

Pleading  former  adjudication,   15-014 

Plea  of,  necessity   of  reply  to,   18-42 

Preliminary  examination,  not   applic- 
able to,  21-496 

Probate   decisions,  21-662 

Public  lands,  suits  to  vacate  patent 
to,  21-881 

Tfent,  actions  for,  18-492,  503 

Buling  on  motion  as,  20-42 


RES  JUDICATA,   confd. 

Sheriffs  and  constables,  judgment  on 
official  bond,  23-919 
In   actions   on   officia    bond,   23-916 
Supplemental    pleading    of    adjudica- 
tion pendente   lite,  24-529 
Taxpayers,     bound     by     judgment 

against   municipality,   19-281 
Third  party  claims,  judgment  in,  16- 

157 
Title,    judgment   under    Torrens  Act, 

24-85.5 
Workmen's   compensation,  award   of, 
26-556 
RESPONDEAT    OUSTER,    see    Judg- 
ments.    See  also  Pleading  Over. 
RESPONDEAT   SUPERIOR,    see    Mas- 
ter and  Servant;  Negligence;  Prin- 
cipal and  Agent. 
RESTAURANT,  discrimination  by,  see 

Civil  Rights. 
RESTITUTION,  see  Mandate  and  Pro- 
ceedings Thereafter;  Process;  Ten- 
der.    See  also  Writ  of  Restitution. 
Contempt,  for  violation  of  injunction, 

13-311 
Incompetent's   estate,  of,  12-20 
Judgment,  upon  opening  or  vacating, 

15-243 
Mandamus,  to  compe'   service  of,  15- 
918 
To  compel  issuance  of  writ,  19-218 
Proceedings    to     enforce     restitution, 

19-355 
Reversal,  upon,   19-355 
Writ    of,    in    forcible    entry    and    de- 
tainer, 8-1126 
Application    for,    as    collateral    at- 
tack, 15-384 
Damages  for  failure  to  award,  11- 

93 
Discretion  of  court  in  granting  11- 

92 
Highway  proceedings,  in,  15-54,  91 
Technical  errors,  not  to  review,  11- 
92 
RESTRAINT     OF      TRADE  —  Consult 
analysis  of  this  article,  23-92.     See 
Monopolies. 
Combinations  in,  restraining,  13-78 
Counterclaim  based  on  seller's  breach 

of  resale   agreement,  23-257 
Cross-demands,  based  on  contracts  in 

restraint  of  trade,  23-710 
Monopolies,    injunctions    against,    19- 

847 
Survival  of  cause  of  action,  24-615 
RETAINER,    principal    and    surety,    a« 
remedy  of  surety,  21-592 
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EETTJAXTT,   spo   Dismissal,   Discontin- 
uance and  Nonsuit. 
KKTKOAOTIVE    LA^V,    sco    Remedy; 

Statutes. 
RETURNS  —  Consult    analysis    of    this 
artii'lo,  2;?-07.     ^ee  Judgment  Rec- 
ords; Judicial  Sales;  Process;  Ser- 
vice  of  Process  and  Papers;   Sub- 
poena; Warrants, 
Admiralty,  to  process,  1-497 
Alias    process,    prior    to  issuance   of, 

21-766  , 
Amendments,  12-751 
Admiralty,   in,   1-498 
Appeal,  on,  18-287 

Notice  of  appeal,  return  to  serv- 
ice of,  18-22 
Appraiser's  return,  11-363,  518 
Attachment,   in,    3-546;    18-517 
Default,   after,   14-870 
Execution,   18-141 
Judicial  sales,  16-785 
Of  process,  after  return,  21-785 
Appeals,  to  process,  part  of  record  on, 

2-333 
Appearance  before,  2-561 
Appraisers,  of  homestead,  11-361 
On   exemption   claim,   11-518 
On  judicial  sale,  16-736 
Assistance,  writ  of,  liability  for  false 

return,  3-155 
Attachment,  3-481,  541;  18-516 
Amendments,   3-546 

Of  directions  for  return,  3-487 
First  writ,  before  alias,  3-155 
Of  process  "not  found"  as  ground, 

3-369 
Of  sale,  3-582 

Publication,  as  basis  for,  3-687 
Release  by  nulla  bona,  3-647 
Vacating  where  irregular,   18-517 
Bills  of  exceptions,  of  service,  4-361 
Boundary  commissioners,  of,  18-668 
Capias    ad   respondendum    of,    23-842 
Certiorari,  to  writ,  4-935,  958;  18-378 
In  highway  proceedings,  11-98,  136 
Collateral  attack,  because  of  return, 

15-426,  443;   18-123 
Conclusiveness,    15-296 
Judicial  sale,  16-785 
Venire,  return   of,  16-1001 
Constable,    of,    indictment   based    on, 

12-92 
Contempt,  of  attachment,  5-398 
For  improper  return  to  mandamus, 
19-273 
Copyright    proceedings,    of    writ    for 

seizure,  5-516 
CorporatioHS,    of   process   against,    5- 
628 


RETURNS,    contl. 
Corporations,   coiltd. 

Of  process  against  foreign,  5-740 
Customs   duties,   of   writs  on   appeal, 

time,   6-349 
Dating,  failure  to  date,  effect  on  de- 
fault,  14-870 
Return   to  mandamus,  19-286 
Decedents'  estates,  of  order  for  sale. 

6-569 
Default,  of  service  of  process,  6-817i 
14-868 
Collateral   attack,   6-840 
Depositions,  7-3314 
Distress  warrant,  of,  18-530 
Equitable  relief,  for  matters  relating 

to,  15-296,  300;   18-116 
Equity,  of  process,  proof,  8-467 
Execution,  of  writ  of,  15-809 

Justice 's    judgment,    execution    on, 

18-135',  140 
Sale  on,  of,  16-197,  198 

Sale   before   return,    16-160 
Satisfaction  of  judgment,  as  bear- 
ing on,  16-550,  575,  578 
Presumption   of  payment,   as   af- 
fecting,   16-556 
Second  execution,  where  no  return 

to   first,    15-781 
Transcript,  as  condition  to,  15-741, 
784 
Exemption     contest,    of    process    on, 

11-522 
False  return,  equitable  relief  where, 
15-296;   18-116 
In  mandamus,  19-277 

Costs  in  action  for,  19-294 
Form  of  return  to  mandamus,  19-270 
Forthcoming  bonds,  10-14 

Of  forfeited  bond,  10-23 
Fraudulent  conveyances,  of  execution 

before  action,  10-135 
Garnishment,  of  process,  10-497 
Grand  jury,  of  venire,  10-620 

Of  indictment,  indorsement,  10-656 
Record  must  show,  12-103 
Habeas    corpus,    directions    in    writ, 
10-927 
Of  writ,   10-929 

Immigration    proceedings,    11-923 
Production  of  prisoner  at  return, 
10-931 
Holiday,  on,  24-436 
Homestead  appraisers,  11-361 
Indictment,    of,    12-95 

Demurrer  for  improper  return,  12- 

651 
Entry,  at  what  term,  12-107 
Failure  to  enter,  12-98 
Jurisdictional,  12-96 
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RETURNS,  contd. 
Indictment,   contd. 

Mode   and   effect,   12-96 
Presumptions  as  to,  12-106,  639 
Quashing    where    return    improper, 

12-626 
Shown   bv   clerk's   minutes,    12-105 
Time  of,' 12-98 
Injunction,  to  service  of  writ,  13-191 
Insanity,   commission  of,   13-460,   469 

To  notice  of  proceedings,  13-455 
Internal    revenue,    enforcing    forfeit- 
ure, 14-147 
Judicial  sales,  of  officer,  16-781 

Presumptions   from  recitals,   16-778 
Sale,  after  return  day,  16-751 
Setting  aside  for  defective  return, 
16-809 
Jury,    to    service    of    venire,    16-994, 

998;  17-93,  965,  1015 
Justice  of  peace,  of,  on  criminal  ap- 
peals, 23-141 
Justice's  court  process,  of,  17-1025 
Justice's   record,   facts   to   be    shown 

on,  18-156 
Landlord's  dispossessory  proceedings, 

return   of   process,    18-595,   596 
Levy,   distinguished,   15-902 

Of    execution    before    return    day, 
15-918 
Liens,  in  attachment  to  enforce,  18- 

1009 
Liquor,  showing  notice  of  seizure,  1'4- 

507 
Magistrate,  of,  manner  of  stating  the 

offense,   12-91 
Mandamus,  of  writ  to  compel  settle- 
ment of  exceptions,  4-348 
Evasive    return    as   affecting    costs, 

19-292 
In  highway  proceedings,  11-124 
To  peremptorv  writ,  19-286 
To  writ  of,  19-269 
Mistake  in,  17-93 

Mortgages,     in    foreclosure    proceed- 
ings, 19-926 
Notice,  to,  of  appeal,  18-223 
Insanity  proceedings,   13-455 
Motion,  of,  15-141 
Objections,    see   Objections   and  Ex- 
ceptions. 
Order    of    publication,    based    on    re- 
turn, 23-534 
Partnership,    of    process   in    suits    by 

and    against,   21-71 
Penalties,  for  failure  to  return   pro- 
cess,  23-847 
Preliminary   examination,   of,  21-522, 
526 


RETXTRNS,  confS. 

Probate    court,    of,   filing   on    appeal, 

21-669 
Process,   of,  time   for,  21-727 

Altering   recitals  as   to   return,   21- 

757 
By    officer    whose    incumbency   has 

ceased,  23-841 
Of  officer  to,  21-710 
Prohibition,  of  writ,  21-822 
Quashing   process,  for   defects  in   re- 
turn, 21-775 
Return  day,  meaning  of,»21-726 
Scire  facias,  to,  19-617 
Sequestration,  of,  23-497 
Signing,  return  to  venire,  17-93 
Statute  of  limitations,  bar  of,  shown 

by,  18-1050 
Subpoena,  24-280 

Summary  proceedings,  to  compel  offi- 
cer to  make  return,  23-845 
Sundays,  on,  21-728;   24-433 
Third  party  claims  in,   16-142 
Time   to   make,   return  to  mandamus, 

19-270 
Transcript,  shown  on,  18-125,  270,  279 
Eeturn    of    transcript,    compelling, 
18-285 
Venire,  see,  supra.  Jury. 
Verification   of,   12-751 

Judicial  sales,  return  of,  16-784 
Return  to  mandamus,  19-275 
Waiver,    of    defects    in,    by    appear- 
ance,  18-597 
Warrant  of,  14-505 
Writ  of  error,  to,  26-655 
Writ    of   inquiry,   of   assessment,   13- 
427 

EEVENTJE,    see    Customs   Duties;    In- 
ternal Revenue;  Taxation, 
REVENUE      LAWS,      jurisdiction      of 

eases  arising  under,   25-441 
REVERSIONS,    see    Lands    and   Land 

Transfers. 
REVIEW  —  Consult    analysis    of    this 
article,  23-113.     See  Appeals;  Bills 
of  Review;  Certiorari;   Justices  of 
the  Peace;  Writ  of  Error. 
Bail   pending,  22-454 
Commerce  commission,  of  orders,  14- 

276 
Commitment,    of   insane    person,    13- 

544,  556 
Contempt,   of  proceedings,   19-291 
Co-ordinate  judge,  of  acts  of,  16-638 
Court   commissioners,   by,   of  judicial 

proceedings,  16-705 
Criminal     ease,     writ     of     error     by 
United  States,  25-376 
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REVIEW,    confd. 

Guardianship      proceedings,      13-513, 

527,  532 
Habeas  corpus,  of,  13-562 
Injunction,  contempt  proceedings  for 

violating,   13-311 
Insane    persons,    of    inquisition    pro- 
ceedings, 13-485 
Actions  bv   and   against,   of   judg- 

nients'iu,  13  G16,  619 
Commitment     proceedings,     13-544, 

556, 
Sale  of  property,  13-579 
Insolvency  proceedings,  in,  13-686 
Interpleader,   of  decree,  14-219 

Of   order   of,  14-229 
Intervention,    of  proceedings   in,   14- 

337 
Intoxicating  liquors,  grant  of  liquor 
license,   14-474 
Abatement  of  nuisance,  14-466 
Forfeiture   proceedings,    14-511 
Penalties,  for  violating  liquor  laws, 
14-473 
Judgment,  of,  general  treatment,  15- 

356 
Justice   of  peace,  of  proceedings  be- 
fore, 18-173 
Landlord's   dispossessory  proceedings 

of,-   18-608 
Mandamus,    right    and    mode    of    re- 
view, 19-294 
To  review,  -judicial  action,  19-187, 

211,   190 
Use  as  reviewing  remedy,  19-167 
Orders,  amending  process,  15-828 
Amending   judgment,   15-150 
Commerce    commission,    orders    of, 

14-276 
Vacating  judgment,  15-248 
Ordinances,  proceedings  for  violation 

of,  20-223 
Patent  office,  decisions,  of,  21-173 
Patents,  infringement  cases,   21-212 
Penalties,    violation    of    liquor    laws, 

14-473 
Behearing,  see  Rehearing. 
Ees   judicata   operation    of   judgment 

pending  review,  23-23 
Robbery,  of  judgment  in,  23-199 
Special   assessment,    of,   23-966 
Supersedeas     and     stay,     see     Super- 
sedeas and  Stay  of  Proceedings. 
Variance,  effect  on,  25-618 
Writs  of  review,  15-118;  18-362 

REVIVAL  OF  JUDGMENTS  AND  DE- 
CREES, see  Judgments  and  De- 
crees, Revival  of. 

REVIVOR — Consult  analysis  of  this 
article,  23-149.    See  Judgments  and 


REVIVOR,  contd. 

Decrees,  Revival  of;  Survival.   See 

also  Abatement. 
Admiralty,    motion   on   suggestion    of 
death,  1-528 
Substitution  on  death  of  party,  1- 
528 
Appeals,    from    judgments   of,    18-183 

Of   appeals,   2-230 
Customs    duties,    actions   for   forfeit- 
ure,  6-356 
Death  by  wrongful  act,  in  action  of, 

6-372 
Decedents'  estates,  claim  need  not  be 

presented   on,   6-528 
Decrees,  death  of  defendant,  6-788 
Depositions,  use  after,   7-399 
Dower,    death    of    widow,    rents    and 

profits,  7-890 
Elections,   in   contests,  8-89 
Federal    courts,    conformity   to    state 

law,  25-479 
Fieri   facias,   by  venditioni   exponas, 

16-163 
Fraudulent  conveyances,  necessity  to 
action   after   debtor's   death,   10- 
131 
Garnishment,  against  executor  or  gar- 
nishee, 10-487 
Guardian  ad  litem,  for  infant  defend- 
ant  in   revivor,    10-716 
Insane      person,     actions     by     and 

against,  13-599 
Landlord's    dispossessory    action,    of, 

18-567 
Mandamus,   19-256 

Mortgages,     of    foreclosure    proceed- 
ings, 19-915 
Necessity   of,   14-783 
Orders    of,    collateral   attack    of,    15- 

399 
Partnership,  upon  change  in  firm,  21- 

66 
Probate  proceedings,  26-182 
Procedure  for,  19-916 
Process,   new  summons,   21-712 
Severance,  upon  death   of  party,  23- 

825 
Sheriffs    and    constables,    of    actions 

on  official  bond  of,  23-892,  905 
Third  party   claim,   16-147 
Vendor's   iien,  foreclosure   of,  25-729 

EEVOCATTON.   of  leave  to  file  infor- 
mation, 12-113 
Insolvent,    of    discharge,    13-673,    680 

REWARDS  —  Consult  analysis  of  this 
article,  23-185.  See  Implied  and 
Express  Agreements. 

EIGHT  OF  ACTION,  see  Cause  of  Ac- 
tion; Civil  Rights;  Personal  Prop-. 
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RIGHT  OF  ACTION,  contd. 

erty;   Remedy;   Suits  and  Actions. 
Distinguished    from    actio^^    24-318 
EIGHT    OF    PEOPERTY,    TRIAL   OF, 
see  Interpleader;  Intervention;  Es' 
plevin;  Trespass  To  Try  Title. 
Establishing    at    law,    before    injunc- 
tion, 13-142 
To  attached  property,  3-648 
To  garnished  property,  10-550 
Where  execution  is  levied,  see  Judg- 
•    ments  and  Decrees,  Enforcement  of. 
RIGHT  OF  WAY,  see  Easements;  Pri- 
vate and  Toll  Roads. 
EIGHT,  WRIT  OF,  see  Real  and  Mixed 

Actions. 
EIOT  —  Consult    analysis    of    this    ar- 
ticle,  23-187.     See  Affray;   Breach 
of  the  Peace;  Disorderly  Conduct; 
Unlawful     Assembly.       See      also 
Criminal  Procedure. 
Jurors,   matters   disqualifying,   17-348 
Robbery,  joinder  with,  12-535 
RIPARIAN    RIGHTS,     see    NavigaWe 
Waters;     Waters     and     Water- 
courses;  Wliarves. 

EWERS,     see     Admiralty;     Navigable 
Waters;       Ships      and      Shipping; 
Waters  and  Watercourses. 
ROADS,     see    Highways,     Streets    and 
Bridges;    Private   and   Toll  Roads. 
Distinguished   from    streets,    11-45 
Meaning  of,   11-44 
Synonymous   with    hignways,   11-45 
ROBBERY  —  Consult    analysis    of    this 
article,   23-191.     See   also   Criminal 
Procedure. 
Joinder  with  other  offenses,  12-534 
Assault  with  intent  to  rob,   12-535 
Burglary,   12-534 
Larceny,   12-534 
Eiot,  12-535 
Jury,    number    of    peremptory    chal- 
lenges,  17-231 
Prejudice  of  jurors  against,  17-319 
Lega'     conclusion,    charging    the    of- 
fense by  name,  12-3(44 
Question  for  jury,  14-87 
"Variance  as  to  amount  taken,  25-595 
Venue,  25-934 
RULE,  see  Motions;  Orders. 
RULES  OF  COimT   (see  Courts),  6-51 
Abatement,  plea  of,  time  for  limited, 

1-58 
Admiralty,  supreme  court  rules  regu- 
late, 1-410 
Amendment    on    appeal,   1-479,   480 
Courts   may   make   consistent   with 
supreme,  1-4H 


RULES  OP  COURT,  contd. 
Admiralty,   contd. 

Pleading  to  conform  to,  1-446,  447 
461 

Affidavits    of    defense,    requiring,    as 

affecting  right   to  jury,   16-950 
Appeals,  as  to  perfecting,  18-284 
Discretion    in    interpretation,    2-450 
Fees  on  appeal  as  to,  18-228 
Appearances,  concerning,  2-496 
Arguments,  time  for  fixed,  2-743 
Bills  and   answers,  U.   S.  rules  as  to 

answer,  4-157 
Case  or  question  certified,  4-685 

In  Georgia,  14-690 
Commerce   court,  5-169 
Copyright  proceedings,  what  rules  ap- 
ply, 5-514 
Discovery,  power  to  order  production  « 

without,   7-607 
Equitable    relief,    for   failure    to    ob- 
serve,  15-300 
Equity,  new  U.  S.  rules,  8-500 
Alternative   defenses,   21-203 
Power  of  chancery  court  to   make, 
8-497 
Errors,  assignment,  filing,  8-627 
Filing,  in  regard  to,  8-982 
Findings    and    conclusions,    requiring, 

8-994 
Instructions,  as  to,  13-724 

Submission  to  attorney,  13-733 
Time  to  prepare,   13-727 
Issues  to  jury,  as  to,  14-531 
Judge,  application  for  change  of,  16- 
684 
Judge  in  vacation,  power  to  modify 

or  rescind  rules,  16-609 
Special    judge,    power    to    suspend 
rules,   16-696 
Judgments,     consent    judgments,     14- 
915,  924 
Confession,  by,  14-833 
.Turisdiction,   cannot   confer,   17-671 
Jurv,  as  to,  16-948 
Demand  of.  16-928 
Payment  of  fees,  16-924 
SpecifA^ng    in    notice    of    trial,    16- 
923 
Justification  of  sureties,  as  to,  18-402 

Costs  on,  18-405 
Mandamus,  as  to  form  of  return,  10- 
271 
To    compel    violation    or    vacation 
of,  19-196 
Mandate,    as    to    incorporating    judg- 
ment in,  19-304 
Time   to  issue,   19-307 
Motions,  notice  of,  applied  to  execu- 
tion, 15-780 


393 


INDEX 


KITLKS   OF  COtTRT,  conid. 

Power   to   make,  appellate  courts,  as 

to   transfer  of   causes,   24-892 
Eemittitur,  time  to  issue,   19-S07 
Eevivor  of  actions,  as  to,  23-179 
Statutes,   inconsistent   with,   16-949 
Stipulations,  as  to,  24-127 
Sureties,   on  appeal  bonds,  attorneys 

as,   18-243 
Suspending,   power  of  special  judge, 
16-696 
In  vacation,  16-609 
EULES  OF  DECISION,  state  laws  as 

in  federal  courts,  25-500 
RULE  TO  PLEAD,  see  Time  to  Plead. 
RULE  TO  SHOW  CAUSE,  20-812 
SABBATH,  see  Sunday  and  Holidays 
SAID,   see   Certainty  in   Pleading;   In- 
dictment and  Infonnation. 
SALARY,     see      Garnishment;      Man- 
damus; Wages. 
SALES — Consult  analysis  of  this  article 
23-201.     See  Factors  and  Brokers; 
Fraud  and  Deceit;  Frauds,  Statute 
of;  Guaranty;  Implied  and  Express 
Agreements;       Infante;       Judicial 
Sales;  Rescission  and  Cancellation-; 
Vendor  and  Purchaser. 
Assumpsit,  for  goods  sold  and  deliv- 
ered,  3-205 
Attachment,  after  contract  of  sale,  3- 
304,   625 
After   consignment,   3-311 
After  ievy   of,   3-629 
As  ground  for,  3-384 
Sale  of  attached  property,  3-575 
Vacating,  by  purchaser,  3-766 
Auction,  at,  23-328 

Distinguished    from    judicial    sales, 

16-719 
Set-offs    in    actions    for    purchase 
price,   23-747 
Bulk  sales  acts,  10-213 
Chattel     mortgages,     foreclosure     by 

sale,    5-69 
Conditional,    third    party    claim    by 

vendee,    16-130 
Counterclaims,    for    breach    of    war- 
ranty or  covenant,  23-635 
Crops,  of,  action  by  purchaser,  18-461 
Landlord's  lien,   to   satisfy,   18-549 
'Cross     demands,     counterr-laims     con- 
nected with  subject  of  the  action. 
23-658 
In   actions  for  purchase  price,  23- 

617 
Recoupment,  23-674 
Set    offs    in    actions    for    purchase 
price,  23-664 


SALES,   contd. 
Decedents'    estates,  by  personal   rep- 
resentatives,  6-579 
Druggists,    indictment    for    unlawful, 

1-992 
Execution,     salo    of,    see    Execution 
Sales. 
Executory  contract  of  sale,  under, 

15-889 
Property  consigned  for  sale,  on,  15- 
837 
Factors  and  brokers,  averments  of  by 
brokers,  8-889 
Goods    sold    and    delivered    action 
for,  8-870 
Fraud  and  deceit,  return  of  property 

unnecessary,   10-42 
Frauds,  statute  of,  see  Frauds,  Stat- 
ute of. 
Fraudulent  conveyances,  merchandise 

in   bulk,    10-213 
Hawkers  and  peddlers,  allegation  of 

in    indictment,    10-972 
Homestead,  of.  11-370 

As   abandonment   thereof,   11-456 
Decree  for,   11-371 
Illegal,    of   liquor,   rights   of    parties, 

14-512 
Insane  ward's  property,  13-577 

Action   to   procure,   13-579 
Insolvent's   property,   13-659 
Setting   aside,   13-660,   664 
Judicial  sales,  sec  Judicial  Sales. 
Landlord  'g  lien,   of  property   subject 

to,   18-541,  549 
Liquors,  alleging,  14-482 
Enioining,    14-458 
Illegal  sale  of,  14-512 
Indictment,     charging     in,     14-375, 
405,  453 
Of  land,  see  Vendor  and  Purchaser. 
Of  stock  in  corporation,  remedies,  on, 

24-177 
Of   trust   property,   25-106 
Partnership,    of,    enforcement,    21-13 
Partnership   property,   as   ground   for 
attachment,  21-49 
Enjoining,   21-32 
On   accounting,   21-46 
Patents,  of,  remedy  for  breach,  21-181 
Private,   distinguished   from   judicial, 

16-719 
Purchase  money,  exemptions  against 

judgment-  for,    16-110 
Questions  of  law  and  fact,  14-443 
Railroads,  of,  remedies  on,  22-161,  181 
Rent,  of  property  subject  to  lien  for, 

18-507 
Rescission,    third    party    claim    after, 
16-129 
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SALES,   contd. 
Rescission,    contd. 

Of  patent,  21-182 
Eestraint    of   trade,   remedy   for   vio- 
lation  of   contracts,   in,   23-92 
Specific    performance,    23-1000 
Third   party   claimant,   by,   effect   of, 

16-148 
Trespass,  action  of,  by  vendor,  24-932 
By  vendee,   2,4-933 
SALObxS,  see  Intoxicating  Liquors. 
SALVAGE — Consult    analysis     of    this 
article,     23-333.       See"    Admiralty; 
Maritime    Liens;     Seamen;     Ships 
and  Shipping. 
Admiralty,    jurisdiction    of,    1-402 
Intervention   by  salvors,   1-520 
Parties,  1-434 
Stipulation  for  costs,  1-507 
SANITATION,   see  Health. 
SATISFACTION,  see  Accord  and  Sat- 
isfaction;   Judgments,    Satisfaction 
of;  Payment;  Release. 
SAW-:\nLL,  see  Logs  and  Logging. 
SCANDAL,  see  Surplusage  and  Scandal- 
SCHEDULE,    amendment    of,    of    debt- 
ors property,   11-323,  511 
Insolvency,  in,  13-654 
Exemption,  of,  11-484 
Accompanying    claim,    11-502 
Amending,   11-511 
Attacking,  11-519 
By  whom  made,  11-503 
Piling,  11-499 
Form  and  contents,  11-506 
Subscribing    and    verifying,    11-509 
Homestead,  of,  11-3014 

Accompanving  claim  of,  11-330,  332 
By   widow,   11-391 
Insolvency,  in,  13-646,  653 
Amendment   of,   13-654 
Verification  of,   13-679 
Interstate    carrier's    rates,    jurisdic- 
tion to  construe,  14-245 
SCHOOLS  AND  SCHOOL  DISTRICTS 
Consult  analysis  of  this  article,  23- 
340.      See  Municipal  Corporations; 
Reformatories. 
Appeals  by,  costs  on,  18-229 

Bonds    and    undertakings,    18-235; 
25-177 
Execution,  on  school  property,  15-852 
Exemptions,  salary  of  school  teacher, 

16-42,  43 
Forcible     entry     and     detainer,     for 

school  property,   8-1103 
Garnishment,  districts  not  liable,  ex- 
ceptions, 10-399-402 


SCHOOLS  AND  SCHOOL  DISTRICTS, 

contd. 
Mandamus,  in  respect  to,   19-249 
To  compel  appointment  of  trustees, 
19-183 
Quo  warranto  to  test  validity  of  or- 
ganization, 22-37 
Remedies  to  enforce  rights  as  to  5- 
127 
Separate  schools  for  negroes,  5-127, 
128 
Res  judicata,  validity  of  school  dis- 
trict warrants,  23-36 
School  lands,  remedies  in  respect  to 
purchase  of,  21-890 
Compelling  conveyance,  21-888 
Statute      of      limitations,      pleading 
against,   18-1032 
Right  to  plead,  18-1026 
SCILICET— Consult     analysis     of  '  this 
article,  23-358.    See  Indictment  and 
Information. 
Indictment   and  information,   in,   12- 

326 
Libel  and  slander,  in,  16-906 

Amount  of  liquor,  to  show,   14-402 
Liquor,  in  describing,  14-390 
Repugnancy  in  matter  laid  after,  12- 

342 
Variance,  civil  cases,  25-645 
Place  alleged  under,,  25-672 
Tim.e  alleged  under,  25-670 
Use  to  avoid,  25-568 

Intoxicating  liquors,  25-600 
SCIRE    FACIAS— Consult    analysis    of 
this     article,     23-361.       See     Judg- 
ments   and    Decrees,    Enforcement 
of   ;   Judgments  and  Decrees,   Eo- 
vival  of;  Revivor. 
Affidavit  of  defense,  to,  1-666 
Appeal,    from    judgment,  '  on    18-183 
As  substitute  for  quo  warranto,  22-13 
Bail,   on   judgment   forfeiting,   22-471 
Banks,  to  dissolve,  4-47 
Collateral   attack,   15-415 
Corporations,    for    dissolution    of,    5- 
575 
To  forfeit  charter,  26-409 
Demurrer,   to,   21-772 
Divorce   for    alimony,   7-836 
Execution,  to  procure,  15-778,  785 
Alias  execution,  necessity  of  scire 

facias,   18-142 
Where  judgment  revived,  15-725 
Executors     and     administrators,      on 

judgments   against,   8-773 
Federal    courts,   power   to   issue,   dis- 
trict  court,   25-447 
Supreme  court,  25-353 
State  law  not  applicable,  25-495 
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SCIRE  FACIAS,   confd. 

FramluK'iit       conveyances,      dormant 
judgments   as  foundation,    10-131 
Garnishment,     on     conditional     judg 
ment  on  default,   10-573 
To  compel  garnishee   to   pay  over, 
10-577 
Judgment,  as  remedy  on,  15-715 
Justice's  judgment,  to  enforce,  18- 
129,    133 
To  revive,  18-146,  149 
Payment  of  judgment,   as  rebuttal 
of  presumption  of,  16-556 
Judgment  debtor,  upon  death  of,  16- 

163 
Jury,  in  scire  facias  proceedings,  16- 

907 
Mechanic's  liens,   to    enforce,   19-616 
Partner,  upon  partner  not  served,  21- 

97 
Penalty,  to  enforce,  13-310 
Pleas,   in,    19-618 
Real  actions,  in,  15-573 
Eestitution,  in  aid  of,  19-356 
Eevivor,  23-149 

By  scire   facias,  23-177 
Eule  to  show  cause  and  scire  facias 
cumulative,   23-163 
Satisfaction  of  judgment,  as  remedy 

to    vacate,    16-592 
Special    assessments,   to    enforce,    23- 

975 
Statute      of      limitations,      pleading 

against,  18-1029 
Witness,    against    defaulting,   26-514 
Writ  of  error,  on,  26-648 
SEAL,  see  Covenant,  Action  of;  Proc- 
ess. 
Affidavit,  to,  for  appeal,  18^-209 
Amendment    to    supply,   21-74yl 
Appeal  bond,  to,  18-248 
Assumpsit,  on  sealed  contract  of  sale, 

23-237 
Attachment,  to  bonds,  3-456 

On  writ  of,  3-473 
Commitment,  to,  21-519  , 

Contracts  under,  action   on,   11-951 
Parties  21-545,  552 
Plaintiffs,  11-965 
Corporation,    to    verification,    13-230n 
Documentary     evidence,     sending     to 

jury  room,  17-553 
Execution,    to,    15-813,    815;    16-212; 
8-134 
Amendment  to   supply,   5-823 
Injunction,  to  writ  of,  3-190- 
Judgment,  on,  in   justice's  court,  18- 

102 
Judicial  sale,  to  order  for,  16-732 


SEAL,  contd. 

Jurat,  to,  of     preliminary  complaint, 

12-143,  292 
Jury,  to    writ  for  lists,  16-1009 
Jury  box,   to,   16-967 
Venire  to,  16-992 
Lease    under,    as    effecting    counter- 
claim,  18-478 
Notary,  to  affidavit,  on  confession  of 

judgment,    14-809 
Power    of  attorney,    to,    to    confess 

judgment,  14-819 
Preliminary    examination,    to    record 

of,  21-523 
Presumptions,  as  to,  21-749 

That  process  sealed,  21-749 
Process,    to,    21-744 

As    affecting   want   of   signature, 

21-740 
Construction    of    statutes    as    to, 
21-703 
Seal,  on   copy   served,   23-516 
To  affidavit  for  publication,  23-536 
Eelease    under,    of    judgment,    16-579 
Summons,   to,   21-687 
Transcript,  of  judge  to,  18-277 

Waiver  of  seal,  18-291 
Verdict,  to,  17-479,  481 
Warrant,  to,  for  search  and  seizure, 
14-504 
Of  arrest,  21-746 
Warrant  of  arrest,  on,  36-39 
What  is,  what  law  determines,  22-727 
SEAMEN — Consult  analysis  of  this  ar- 
ticle,     23-375.        See      Admiralty; 
Navy  and  Army;  Maritime  Liens; 
Piracy,   Salvage;    Ships   and   Ship- 
ping. 
Admiralty,      stipulation      for      costs, 

when,  1-507 
Attachment,   of   wages,   16-42 
Exemption,  of  wages,  16^41 
Foreign,  libel  by,  1-381,  382 
Joinder   of    actions,    1-443 
Jurisdiction   of  contracts   for  wages, 

1-384 
United    States    commissioners,    juris- 
diction OA^er,  1C-7n7 
SEARCH  AND  SEIZURE— Consult  an- 
alysis of  this  article,   23-381.     See 
Customs  Duties;  Internal  Revenue; 
Intoxicating     Liquors;      Penalties, 
Forfeitures     and     Fines;     Sheriffs, 
Constables     and     Marshals;     War- 
rants. 
Affidavits   to   obtain,  warrant,   12-899 
Anti-Trust    Act,    seizure    of    property 

under,   19-848 
Complaint  for,  seizure  o-f  liquor,  14. 
491 
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SEARCH  AND  SEIZURE,   contd. 
Customs   duties,   6-3j3 
Gaming,  gambling  devices,  10-330,  333 
Injunction    against,    pleading,    13-69, 

83 
Internal  revenue,  in  respect  to.  14-147 
Jurisdiction    of   seizures,   25-441 
License,  siezure  of  property  to  satis- 
fy, 18-979 
Liquors,  of,  14-488 

Abatement  of  nuisance,  on,  14-464 
Lotteries,  for  tickets,  etc.,  19-53 
Order,   for    seizure,   not   a   judgment, 

14-764 
Privilege  from,  of  ministers,  consuls 

and   ambassadors,   21-626 
Warrant  for,  14-498 
Affidavit  for,  12-899 
Without  liability  of  officer,  23-865 
SEARCH  WARRANTS,  see  Search  and 

Seizure;  Warrants. 
SECRETARY  OF  STATE,  see  Officers. 
SECRETARY    OF    THE     INTERIOR, 

see  Officers. 
SECRETARY    OF    THE    TREASURY, 

see  Officers. 

SECURITIES,   see   Marshaling   Assets. 

SECURITY    FCll    COSTS    —    Consult 

analysis    of    this    articl©,    23-39'0. 

See  Appeal  Bonds;   Bonds;    Costs; 

Undertakings. 

Abatement,  failure  to  give  as  ground 

for,  1-29 
Admiralty,  stipulations  for,  1-505 

Increasing,   1-507 
Affidavits    of    merits    or    defense    as 

prerequisite,    1-652 
Appeal,  on,  from  inferior  courts,  un- 
constitutional,   16-862;    18-249 
By  next  friend,  12-800 
Continuances,    failure    to   give,   5-470 
Criminal  appeals,  on,  23-124 
Criminal   cases,  5-784 
Default,  as  affecting,  14-859,  879 
Deposit  in  court  as,  18-236 
Effect    of    motion    or    order   on    time 

to  plead,  24-818 
Elections,  in,  contests,  8-103 
Equity  on  bringing  suit,  8-450 
Guardian   ad    litem,    10-770 
Infants,  in  actions  against,  12-800 
Insane  persons,  13-621 
Insolvencev,   in,  13-691 
Interpleader  in,  114-223 
Intervention,  in,  14-343 
Judgment,  upon  vacating,  15-244 
Jury,   of,   statute   as  to   constitution- 
al,   16-871 
Libel    and    slander,    in,    undertaking 
for,  18-892 


SECURITY  FOR   COSTS,    contd. 
Libel  and   slander,   contd. 

Dismissal  for  want  of,  18-892 
Liquor,  proceedings  to  forfeit,  14-512 
Penalties,  violation  of  liquor  laws, 
14-473 
Mandamus,  of  proceedings  in,  19-293 
Partnership,  in  actions  by,  21-54 
Quo  warranto,  in,  22-99 
Supplementary    proceedings,    in,    24- 

575 
Will   contest,   on,   26-308 
SECURITY  TO  KEEP  THE  PEACE— 
Consult  analysis  of  this  article,  23- 
416. 
Appeal,  on,  from  inferior  courts,  un- 
constitutional,  16-862 
SEDUCTION— Consult  analysis  of  this 
article,     23-422.       See     Abduction; 
Adultery;     Bastardy     Proceedings; 
Breach  of  Promise;   Criminal  Con- 
versation;  Lewdness;   Prostitution. 
See  also  Criminal  Procedure. 
Breach  of  promise,  allegation  as  ag- 
gravation,  4-553 
Case,  action  on  the,  for,  6-627 
Cross-demand  based  on,  23-685 
Res  judicata  effect   of  acquittal,  23- 

28 
Survival  of  cause  of  action,  24-621 
Variance,   criminal   cases,   25-613 
SEIZIN,     see    Covenant,    Action    of; 
Lands   and   Land   Transfers;    Writ 
of  Entry. 
SEIZURE,  see  Search  and  Seizure. 
SENTENCE    AND    JUDGMENT— Con- 
sult analysis  of  this  article,  23-434 
See  Pardon. 
Action  to   review,  not   available,  15- 

359 
Affirmance   of,   power   of   trial   court 

after,   19-362 
Alternative    sentence    against    juven- 
ile, 12-876 
Amendment,  of  judgment,  15-107,  133 
Anti-pooling  act,  under,  collateral  at- 
tack   of,    15-417 
Appeal,  decision    on,   23-136 
Arrest  of  judgment,  2-979 
As  part  of  trial,  24-1012 
Assault  and  battery,  several  defend- 
ants, 3-t45 
Collateral    attack    on,    generally,    15- 
393 
Anti-pooling  act,  under,  15-417 
Illegal   imprisonment,   15-422 
Conspiracy,    5-320 

Construction   of  judgment,  by  refer- 
ence  to  indictment,   15-95 
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SENTENCE  AND  JUDGMENT,  contd. 
Contonipt,    in,    for    violating    unjune- 
tion.    13-307 
For  disobeying  mandamus,   19-290 
Correcting  error  in,  on  appeal,  22-493 
Costs,  5-7C6,  767 
Court   martial,   6-119,  623 
Cruelty   to   animals,   6-320 
Due  process  of  law,  7-925 
Embezzlement,     cumulative     punish- 
ment, 8-250 
Entry   of  jiidgment,   14-1003 
iSTunc   pro   tune,   14-1019 
Equitable  relief,  from  judgment,  15- 

284 
Forgery,  8-1184 
Gaming,   10-363 

Habeas   corpus    for   excessive,   10'94o 
Illegal    imprisjonment,    collateral    at- 
tack of,  15-422 
Imprisonment,    of,    action    for    penal- 
ties,   14-472 
For  contempt,  19-290 
Injunction   against    execution   of,   19- 

362 
Insane  persons,  insanity  prior  to  sen- 
tence, 13-353 
Death   sentence,   insane   person  un- 
der,  13-554 
Instructions,    as    to    punishment,    13- 

945 
Judge,   disqualifying  interest   of,   IB- 

667 
Jurisdiction,    in    respect    to,    17-639, 

644 
Jury,  right  to,  as  affected  by  court's 
fixing    punishment,    16-875 
Assess  penalty,  to,  16-912 
Consideration  of,  by  jury,  17-544 
Custodian  of  jury,  against,  for  mis- 
conduct, 17-449 
Number    of    jurors,    as    determined 

by  punishment,  17-231 
Probation,  jurv  in"  proceedings  for 

violating,  "16-912 
Qualifications  of,   17-289 
Separation    of,    punishment    as    af- 
fecting,  17-459 
Setting    aside    judgment,    where 
separation    unauthorized,   17- 
475 
Juvenile  delinquents,  of,  12-874 

Suspended  sentence,  12-876 
Larceny,  18-780 
Lewdness,  for,  17-877 
Mandamus,    to    compel    rendition    or 
entry,  19-216 
To  compel  suspension  of  sentence, 
19-149 


SENTENCE  AND  JUDGMENT,  cont'd. 
Mandate    or    remittitur    in    criminal 

cases,    19-360 
Martial  law,  where  in  force,   19-410. 
Mercy,    recommendation    to,    25-1000 
Miscegenation,    in    prosecutions    for, 

19-827 
Modification,   on   appeal,   23-136 
Nuisance,   on  prosecution  for,  20-695 
Ordinance,   for   violation    of,   20-222 
Pleading  over  after  demurrer  to  in- 
dictment, on  failure  to  plead,  12- 
659 
Prisoner,  against,  21-607 
Probation,   24-467 

Procedendo,  in  criminal  cases,  19-360 
Prohibition,   time   to  apply   for   writ 

of,  21-817 
Province    of    judge    and   jury,    as    to 
reasonableness     of     punishment, 
21-847 
Punishment,  fixing  in  verdict,  25-1010 
Remand,   judgment  after,   19-361 
Eescue,  in  prosecution  for,  23-2 
Ees  judicata   operation   of   judgment, 

14-544;   23-28 
Eeversal,    power    and    duty    of    triai 

court   after,   19-363 
Eeview   of   criminal  proceedings,   23- 

114 
Eobbery,  in,  23-199 
Stay  of  execution,  24-464 
Suspended    sentence,    juvenile    delin- 
quents, 12-876 
After   af&rmance   of  judgment,   19- 

362 
Instructions   as  to,   13-945 
Suspending  enforcement  of,  24-464 
Verdict,   correspondence   of  judgm'ent 

with,   23-199 
Violation   of   probation,   jury   in  pro- 
ceedings for,  16-912 
Writ  of  review,  as  remedy  to  review, 
23-l;44 
SEP  AE  ABLE      OONTEOVERSY,      see 
Removal  of  Causes;  United  States 
Courts. 
SEPAEATE  ESTATE,  OF  WIFE,  see 
Husband  and  Wife. 
Time  of,  2-904 
SEPAEATE       MAINTENANCE,       see 

Husband  and  Wife. 
SEPAEATE  STATEMENT  OF 
CAUSES  OF  ACTION,  see  Several 
Counts 
SEPARATE  TRIALS— Consult  analy- 
sis of  this  article,  23-477.  See 
Accessories  and  Accomplices;  Con- 
solidation of  Actions;  Joinder  of 
Actions;  Successive  Suits;  Trial. 
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SEPARATE  TRIALS,  contd. 

Abatement,    pleas   of,   separate   from 

merits,   1-68 
Appeal,    on,    criminal    appeals    from 
justices    and    police    judges,    23- 
142 
Arraignment,  joint,  where,  2-863 
Conspiracy,   criminal,   5-318 
Costs,  criminal   eases,  5-764 
Criminal    prosecutions,   verdict    when 

consolidated,   25-1008 
Cross-demands,    of    issues  raised   by, 

23-804 
Eminent  domain,  8-301 
Fornication,  in,  18-882,  883 
Highways,    change    of   grade    of,    11- 

138 
Jury,   right   to,   as   affected  by  trial 
of   separate   issues,   16-874 
Number  of  peremptories,  17-236 
Reswearing,  where  separate  trials 
17-435 
Lewdness,  18-879 
Order  of,   agreement  by  defendants, 

24-1027 
Preliminary   examination,   21-509 
Presence   of   co-defendants,    24-1060 
Severance    of    actions,   23-822 
Trespass,   in   action   of,   24-958 
SEPARATION,   see  Divorce;  Husband 

and  Wife;    Marriage. 
SEQUESTRATION— Consult    analysis 
of  this  article,  23-489.     See  Judg- 
ments   and    Decrees,    Enforcement 
of;   Receivers;    Service  of  Process 
and  Papers. 
Accounting,    in,   partnership,    21-31 
Corporation,    of   property    of,    to    en- 
force £ne,  13-310 
Of  property  of,  26-423 
Decrees,  enforcement  of,  6-788 
Divorce,  for  alimony,  7-836 
Execution,    distinguished,    15-717 
Garnishment,  not  affected  by  statutes, 

10-472 
Guardian  and  ward,  to  enforce  decree 

of  accounting,  10-843 
Judgment,  as  remedy  to  enforce,  15- 

715 
Probate  decisions,  to  enforce,  21-664 
Rescission   and   cancellation,   in   suits 

for,  22-1027 
Stockholder's  liability  on  unpaid  sub- 
scription,  to   enforce,   24-202 
SERVANT,    see    Apprentices;    Master 

and  Servant. 
SERVICE  OF  PROCESS  A^rD  PAPERS 
Tonsult  analysis  of  this  article,  23- 
502.       See     Attachment;     Default; 
False  Imprisonment;  Garnislmient; 


SERVICE    OF    PROCESS    AND    PA- 
PERS,  contd. 

Judgments  and  Decrees,  Enforce- 
ment of;  Motions;  Notice;  Orders; 
Privilege;  Process;  Returns;  Sher- 
iffs, Constables  and  Marshals;  Sub- 
poena; Sunday  and  Holidays. 
Abatement,     plea     of     for    improper 

service,    1-49 
Affidavit,  of,  for  warrant  of  seizure, 
18-648 

Supporting  motion,  20-31 
Affidavits  of   service,  of  notice  of 
exceptions  to   sureties,   18-2.44 
Affidavit  of  merits  or  defense,  service 

of,  1-702 
Agent,    on,   21-69 

Alias  process,   on  failure  to  execute 
original,  21-760 

Aliens,   process,   how  served,   1-798 
Amendments,   proposed,   1-894 

Amended   pleadings,   1-900 
Another    action    pending,    service   in 

first,    1-1008 
Appeals,    citation    or    notice,    2-311; 
12-706;    18-213,   220,   401;    21-668 
Bond,   25-201 

De  novo  trial,  on,  on  appeal,  18-311 
Of  criminal  appeal,  23-122 
Record,  service  of,  2-379,  380 
Service  below,  as  affecting,  18-295 
Waiver,  by,  18-263,  273 
Appearance,     admission     of     service 

when,   2-500;    14-857,  871 
Arrest  in  civil  cases,  of  affidavit  for, 

2-960 
Attachment,  avoidance  of  as  ground 
for,  3-369,  370 
Affidavit,  3-405 
Assertion   of  exemption,  on,   11- 
492 
Effect   of  defective  or  frauduent, 

3-758 
Of   notice    of   claim    of   third   per- 
son, 3-653 
Of  process  in    main  action,  3-672 
Of  writ,  3-480,  501,  532 
Copy  of  or  notice,  3-536 
Proof  extrinsic  to  return,  3-560 
Return   as    evidence,   3-560.     See 
Returns. 
To    enforce   mechanic's    liens,    19- 
620 
Attorneys,  on,  21-627 
Cannot  accept  original.  3-857 
Lien,   of  notice   of,   18-836 
Not  exempt   from,  3-851 
Of  notice  of  appeal,  21-668 
On  attorney,  14-866 
Bail  bond,  in  action  on,  22-482 
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SERVICE    OF    PROCESS    AND     PA- 
PERS, coiitd. 
Bankruptcy    proceedings,    service    on 
co-partuers,  3-960 
Subpoena   of  bankrupt,  3-979 
Banks,  on,  4-7 
Beneficial   associations,   4-85 
Bills  and  notes,  failure  to  serve  some 

defendants,  4-239 
Bills  of  exceptions,  4-359 
Bills   of   particulArs,  4-404 
Service  of  order,  4-406 
Boundaries-,  in  proceedings  to  locate, 
18-659 
Notice   of  application  for  commis- 
sioners, 18-668 
Briefs,  4-587 
'Case  on  appeal,  4-767,  779 

Acknowledgment   and  proof   of,  4- 
786 
Certiorari,   of   petition   for,   18-369 
Bond,   of,   18-379 
Writ,  of,  4-930;  18-375 
Clerk,  service  on,  21-69 
Collateral    attack,    where    service    ir- 
regular,   15-442;    18-123 
Commencement   of   action   by,    24-354 
Commerce  courts,  process,  5-169 
Common  carriers,  in  actions  against, 

21-118 
Congressmen,   on,  21-626 
Constructive,  default  on,  14-867 
Conclusiveness    of    judgments    on, 

13-430 
On  prisoner,  21-606 
Vacating  judgment  on,  15-183,  198 
Contempt,  of  rule  to  show  cause,  19- 

288 
Continuances,  to  perfect  service,  18- 

57 
Convict,   on,   21-606 
Coroners,    execution    of    process    by, 

23-835 
Corporations,    in    actions    against,    5- 
617;    14-866;    15-177 
Appeal,  notice  of,  18-122 
Garnishment,   summons   in,   5-637 
Notice  of  injury  to  servant,  19-466 
On    unauthorized   persons   void,    5- 

665 
Process  against  foreign,  5-737 
On  state  insurance  commissioner, 
24-684 
Costs,  offer  of  judgment,  5-861 
Fees  for  serving,   5-940 
Of  notice  of  taxation,  5-925 
Several    processes,    milage    for,    5- 
955 
Counties,  in   actions  against,  20-118 
Courts  martial,  of  charge,  6-113 


SERVICE    OF    PROCESS    AND    PA- 
PERS, contd. 
Creditors'  suits,  6-207 
Cross-bill,  6-287 

Cross-bill,    of,    in   proceedings   to    en- 
force  miner's  liens,   19-813 
Cross-complaint,    summons    need    not 

accompany,   21-691 
Cross-complaint  and  process,  6-308 
Customs  duties,  of  protest  on  appeal, 

6-343 
Declaration  and  complaint,  need  not 
show,  6-673 
Of  pleading,   6-721 
Decrees,    on    publication    process,    6- 
747 

Proof   required,   6-771 
Recitals  of  service,  6-778 

Extrinsic      evidence      contradict- 
ing, 6-840 
Default,  service  to  support,  14-865; 
18-114 
Admissions   by,   14-887 
Irregularities  in  service,  6-829 
Personal  service  for  personal  judg- 
ment, 6-806 
Proof  of  service,  6-816 
Substituted  service,  6-805,  812 
Defects  in  copies  of  motion   served, 

.  20-19 
Demurrer,  6-936 

Copy  considered  at  hearing,   6-983 
Default,  failure  to   serve   demurrer 
as   affecting,   14-873 
Denials,   admission   by   failure   to   de- 
ny   where    constructive    service, 
7-114 
Depositions,   of  interrogatories,   7-249 

Of  notice  of  taking,  7-291 
Directions  as  to,  in  the  process,  21- 

710 
Discovery,  of  notice  of  examination 
of  party,  7-570 
Of  interrogatories  on  notice,   7-589 
Of  notice  to  produce,  7-632 
Of    order    to    answer    interrogator- 
ies, 7-579 
Dismissal   as   to   parties   not    served, 
7-666 
Failure  to  serve  as  ground  for,  7- 
677 
Distress,  notice  of  levy,  18-531 
Divorce,  7-752,  758 
Dower,  of  writ,   7-863 
Ejectment,  on  real  defendant,  7-1034 
Elections,   of  answers  in   contests,  8- 
76 
Of  notice  of  contest,  8-85 
Elisors,  service  by,  23-839 
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SERVICE     OF    PROCESS    AND     PA- 
PERS,  contd. 
Eminent    domain,    process   or    notice, 

8-275 
Endorsement   on   process,   of  authori- 
ty to  serve,  21-751 
Equitable  relief,  based  on  defects  in, 

15-271.    295,    300;    18-116,    117 
Equitv,    of    subpoena   to   answer,    8- 
464-466 
On  infants,  8-465,  476 
Errors,    assignment    of,    cross-errors, 
8-647 
As  to  serv-ice,  8-661 
Execution,  of,  15-805 
Justice's  judgment,  on,  18-134 
Levy,  notice  of  exemption,  11-475 
Eedemption    from,    notice    of,    16- 

223 
Sale,  notice  of,  16-172 
Setting  aside,  notice  of  motion  for, 
16-209 
Executors  and  administrators,  on,  of 

notice  of  appeal,  21-668 
Exemption,   notice    of,  11-475,  501,  502 
Extraterritorial  service,  14-866 
Forcible   entry    and   detainer,    of   no- 
tice, 8-1097 
Of  summons,  8-1121 
Foreign  corporations,  5-737 

On    state    insurance    commissioner, 
in  suit  for  taxes,  24-684 
Fraudulent  conveyances,  constructive 

on  non-resideut  grantee,  10-139 
Garnishment,  jurisdiction  of  principal 
action  by   constructive,   10-472 
On    non-resident    debtor    and    gar- 
nishee, 10-483 
Persons    temporarily   in    state,   10- 

484 
Service  of  process,  10-495 

Defects   in,   now   questioned,   10- 

596 
Exemption  asserted   on,  11-492 
Grand  jury,  summoning,  10-619 
Ground   rents,   in   actions   for,   18-692 
Guardian    ad    litem,    for    defendant 
only  after  service  of  process,  10- 
722 
Guardian    and    ward,    of    application 
for    appointment,    10-792;    13-509 
Nnrr-ber  of  copies,  12-746 
On  claim  against  ward's  estate,  10- 
854 
Habeas     corpus,     of     writ,     original 

served.  10-927 
Hearing,  of  notice,  11-14 
Heirship  proceedings,  12-921 
Highways,    notice    of    injuries    from, 
11-206,  207 


SERVICE    OF    PROCESS    AND    PA- 
PERS,  contd. 
Holidays,  on,  24-436 
Homesteads,   exceptions  to  appraisal, 

11-367 
Homicide,   in   indictment    for,    11-576 
Indian    depredations   in,   actions   for, 

12-47 
Infants,  on,  generally,  12-739,  741 

In  equity,  8-465,  476 
Injunction,  of  process  in,  13-116,  117, 
188,  212 
Contempt    proceedings,    for    violat- 
ing injunction,  13-297 
Dissolution,    of    notice    of    motion 
for,     13-255 
Dissolution    because    of    service, 
13-211,  213 
Insane    persons,    in    actions    by    and 
against,  13-600 
Notice  of  inquisition,  13-455 
Insolvency,  notice  of  petition,  13-648, 
678 
Notice  of  adjudication,  13-654 
Interested   persons,  by,   directions  in 

process,  21-711 
Interpleader,  in,  14-198 
Interstate    commerce    commission,    of 
pleadings  before,   14-259 
Orders  of,  14-268 
Intervention,    of   pleading   in,    14-326 
Intoxicating    liquors,    in    proceedings 

to  recover  penalties,  14-469 
Irregularities  in,  effect,   17-681 
Joint    debtors    not    served,    summary 
proceedings   after   judgment,   24- 
427 
Joint  stock  companies,  on,  14-733 
Judges,  on,  21-626 

Judgment,    collateral    attack,    where 
service   irregular,    15-422;    18-123 
Equitable   relief, «based   on   defects 
in    service,    15-271,    295,    300; 
18-116,  117 
Substituted   service,    on,    14,779 
Vacating,  of  process  on,  15-225 
Defects  in  service,  vacating  for, 
15-159,  235,  295 
Judicial    sales,    notice    of    appraise- 
ment, 16-742 
Jurisdiction,  necessary  to.  17-678 
As     affecting     jurisdictional     pre- 
sumptions,  17-663 
Jurors,  on,  21-626 

Process  server  as,  17-339 
Jurv,  process  to  summon,  16-987;  17- 
'90 
Jury  list,  service  of,  16-1006,   1013 
Quashing    venire    for    failure    to 
serve,  17-62 
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SERVICfE     OF     PROCESS    AND     PA- 
PERS,  toutd. 
Jury,    ccvitd. 

Venire,   16-995,   1003 
Justice's  court  process,  17-1018 
Justice 's    record,   facts    to    bo    shown 

on,  18-156 
Justification  of  sureties,  of  notice  to 

exceptant,   18-403 
Juvenile    proceedings,    in,    12-868 
Landlord's  dispossessory  proceedings, 

in,  18-566,  595 
Law  of  the  case,  where  service  void- 
able, 18-788 
Legislators,   on,  21-626 
Libel,  of  notice  to  retract,  18-893 
Liens,  of  notice  or  claim  of  lien  for 

wages,  19-442 
Lis  pendens,  cancelling  for  failure  to 

serve   process,   18-1093 
Mandamus,    to    compel,    23-844 
Of   alternative    writ,    19-266 
Peremptory  writ,  19-285 
To  review  ruling  as  to,  19-189 
Manner    of,    only    as    prescribed    by 
law,  17-680 
Leaving   in    conspicuous   place,    20- 

32,  33 
Necessity  that  return  show,  23-100 
Marriage,    of    process    in    annulment 
proceedings,  19-375 
Proceedings  to  annul,  19-379 
Master  and  servant,  notice  of  injury 

to  servant,  19-465 
Mechanic 's    liens,    notice    to    enforce, 

19-610 
Miner's  liens,  proceedings  to  enforce, 

19-812 
Mistake,    in    reference    to,    vacating 

for,  15-169,   170 
Mortgages,    foreclosure     proceedings, 

19-925 
Motions,  20-18 

Municipal      corporations,     actions 
against,   20-100 
Service  upon  officers   of,   19-266 
Name,  served  on  defendant  by  wrong 

name,  21-718 
Naturalization,    cancellation,    in    pro- 
ceedings for,  20-272 
Non-residents,   on,   partners,   21-70 
In   proceedings   to   annul   marriage, 

19-375 
In  personal   actions,  17-686 
Proceedings  in  rem,  17-689 
Notice,  of  appeal,  2-311;   12-796;    18- 
213,  220,  401 
Exemption,   of,   11-475.  502 
Guardianship   proceedings,  13-509 
Heirship  proceedings,   in,    12-921      i 


SERVICE    OF    PROCESS    AND    PA- 
PERS,  contd. 
Notice,  contd. 

Highways,  of  injuries  from,  11-206, 

207 
Injunction,   of    motion    to    dissolve, 
13-255 
Contempt    for    violating    injunc- 
tion, 13-297 
Insanity  proceedings,  13-455,  648 
Insolvency,   notice    of   petition   for 
discharge  in,  13-648,  678 
Adjudication,  notice  of,  13-654 
Judgment,   of   notice   of   motion   to 
amend,   15-141 
Vacate,  of  motion   to,   15-226 
Quit,  notice  to,  18-581 

Allegations  as  to  notice,  18-589 
Sureties,  of  exception  to,  18-244 
Of  approval  of,  18-405 
Number    of    copies,    upon    parent    or 

guardian,   12-746 
Objections    and    exceptions,    see    Ob- 
jections and  Exceptions. 
Of  affidavits  supporting  motion,  20-31 
Officers  who  may  make,  15-908 
Coroners,  23-835 
Elisors,   23-838 

Interest   of   officer,   effect,   15-910 
Summoning  jury,  10-987 
Where   change   in   incumbency,   23- 
840 
Of  notice,  of  motion,  20-26 
Of  trial,  24-1035 
Upon  attorney,  20-27 
Orders,  service  of,  20-824 

To  show  cause,  20-815 
Parent,  upon,  for  infant,  12-7146 
Parties,   on,   21-627 
Partition,  in  suit  for,  20-1022 
Partnership,  actions  by  and  against, 
21-89,   69 
In  suits  for  accounting,  21-30 
Partners,  on,  of  notice  of  appeal,  18- 

222 
Patents,    notice    of    defenses    in    in- 
fringement   suits,   21-196 
Personal   actions,  in,   17-679 
Place    of    service,    17-679 
Pleading,  of,  prior  to  filing,  14-858 
Amended   complaint,   14-861 
Mailing,    vacating    where    lost    in 

mail,  15-174,  175 
Serving    copy    with    summons,    21- 
707,  736 
Posse  comitatus,  to  aid  in  execution 

of  process,  23-839 
Presumptions  as  to,  on  collateral  at- 
tack, 15-429 
From  service  of  process,  21-710 
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SEHVICE    OF    PROCESS    AND    PA- 
PERS,  contd. 
Prisoner,  on,  21-630 
Privilege,    from    service    of    process, 
21-626 
Manner  of  claiming,  21-637 
Probate  courts,  as  to  proceedings  in, 

21-660 
Proceedings  in  rem,  17-683 
Prohibition,  of  order  to  show  cause, 

21-821 
Proof  of,  23-111.    See  Returns. 
Affidavits,  20-33 

As    conferring    jurisdiction,    17-681 
Default,  to  support,  14-868 
Judicial  sales,  service  of  notice  of, 

16-748 
Landlord's    dispossessory    proceed- 
ings, 18-595- 
Publication,    see    Jurisdiction;    Pro- 
ceedings in  Rem. 
Default  on,  14-867 
In  action   to   enforce   contract  for 

sale  of  stock,  24-181 
In  actions  against  infants,  12-'^1, 

746 
In  attachment,  3-682 
In   divorce,   7-754 
In  federal  courts,  25-457 
Partner,  upon  non-resident,  21-71 
Partnership  accounting,  21-30 
Proceedings  to  annul  marriage,  19- 

375 
Where  resident  absent  from  state, 
17-679 
Quashing  process,  for  defects  in  Ber- 
vice,  21-775 
For  defective  return,  23-109 
Motion    to    quash,    default    where 
motion  pending,   14-878 
Where    movant    privileged    from 
service,  21-637 
Eeceiver,  on,  22-415 
Eeeitals,  decree,  6-778 

Amending   recitals,   15-125 
Extrinsic     evidence     contradicting, 
6-840 
Eecord,  shown  on,  default  judgment, 

14-901 
Rehearing,  of  notice  of,  petition  for, 

22-666 
Religious  societies,  on,  22-705 
Replevin,  of  writ  in,  22-913 
Resisting    or    obstructing,    20-718 
Res    judicata,    conclusiveness    as    to 

persons   not   served,   23-19,   03 
Return    of   process,    23-97.     See    Re- 
turns. 


SERVICE    OF    PROCESS    AND    PA- 
PERS,  conid. 
Revivor,   on  bill   of,   23-166 

New  publication   of   process   after, 

23-181 
Notice  of  application  for,  23-174 
Of  notice  of  motion  for,  23-171 
Prior  to  service,  23-155 
Service  of  order  and  summons  on, 
23-172 
Scire  facias,  19-617 
Severance,   where  all  defendants  not 

served,    23-825 
Sheriffs,   substitutes  for,  23-83,4 

In  proceedings  on  official  bonds  of, 
23-890 
Special    assessments,    in     foreclosure 

of  lien  for,  23-976 
Specific  performance,  in  suits  for,  23- 

1056 
State,  in  actions  against,  24-73 
Statement  of  case,  24-34 
Statement   or  affidavit   of   claim,  24- 

55 
Stranger,    on,   judgment   not   binding 

on,  14-782 
Subpoena,  24-279 
Summary      proceedings      to      compel 

officer  to  make  service,  23-845 
Sunday    and    holidays,    24-431.      See 

Sunday  and  Holidays. 
Sureties    notice   of  exception  to,   18- 
244' 
Notice   of  approval  of,  18-405 
Taxes,  in  action  to  collect,  24-684 
Tax    liens,    in    enforcement    proceed- 
ings, 24-676 
Telegraph,  by,  subpoena,  24-280 
Territorial  limits  of,  17-678;  21-699 
Time,    computation    of   generally,   24- 

793,  807.     See  Time, 
Time    to    plead    after,    see    Time    To 

Plead. 
Transcript,  service  of,  23-127 
Must  show  service,   18-125 
Undertaking,   of,  on  appeal,   18-240 
United  States  commissioners,  of  pro- 
cess of,  16-707 
United  States,  on,  25-226 
Vacating   service,    default    after,    14- 

866 
Verified  pleading,  copy  must  include 

verification,   25-1090 
Waiver,    by    appearance,    13-603;    18- 
597 
By   acceptance    of   service   of  pro- 
cess, 21-777 
By  appeal,   18-263,  273 
By  municipal  corporation,  20-100 
Consent  judgment  as,  14-922 
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SERVICE     OF     PROCESS    AND     PA- 
TERS,  coiitii. 
War,   publieatiou   duriiifr,  26-8 

"Warrant,   of,  search   and   seizure,   14- 

504 
Wife's  separate  property,  in  actions 

against,  11-830 
Wills,  notice  of  probate,  service,  26- 

203 
Witness,  on,  21-631 
Vrit    of   error,   of   notice   of,   23-123; 
26-653. 
SERVICES,  see  Assumpsit;  Master  and 
Servant;    Work    and    Labor;    and 
specific   titles. 
Of  child,  action  for,  20-848 
SET-OFF,  COUNTERCLIAM  AND  RE- 
COUPMENT —  Consult  analysis  of 
this  article,  23-572.     See  Answers; 
Bills     and     Answers;      Cross-Bill; 
Cross-Complaint;    Declaration    and 
Complaint;    Pleading;    Pleas;    and 
other    particular    titles. 
Accounting,   in,   21-110 
Action     on     judgment,     counterclaim 

in,  direct  attack,  15-380 
Admiralty,  against  United  States  in, 
1-432" 
On  equitable  principles  only,  1-482 
Affidavits    of     merits     and     defense, 
averment  of,   1-700,   702 
Admitted  by  failure  to  file,  1-715 
Allotment   to  Indians,   12-49 
Amending,  on  appeal,  18-330 
Amount    in     controversy,     effect    on, 

22-761 
Ancillary     jurisdiction     of     counter- 
claim, 25-276 
Another  action  pending,  1-1030 
Anti-trust    law,    damages    for    viola- 
tion of,  19-849 
Appeals,    where    set-offs,    etc.,    undis- 
posed of,  18-183 
Amending  on,  18-330 
Bond,    counterclaim    as  waiver    of, 

18-261 
De  novo  hearing,  based  on  amount 

of  counterclaim,  18-310 
Dismissal  of,  as  affecting,  18-294 
Jurisdictional   amount,   2-180 
Pleading  on,  18-329 
Architects    and    builders,    for    breach 

of  contract,  2-704 
Assignment,     for     creditors,     by     as- 
signee, 3-76 
Judgment,   of,   as   affecting  set-off, 

16-567 
Set-off   disallowed  after  notice  of, 
3-88 


SET-OFF,    COUNTERCLAIM   AND 
RECOUPMENT,  contd. 
Assumpsit,    set-off    specially    pleaded, 

3-190,  213 
Attachment,  affidavit  negativing  set- 
off, 3-426,  427 
Attorney,    by,    against    client,    18-858 
Lien  of  attorney,  as  affecting,  16- 
566 
Bill  for,  set-off  of  judgment,  16-570 
Bills  of  particulars,  of  defense,  4-383 
Certainty  in  pleading,  affirmative  de- 
fense, 4-849 
Choice    of   remedies,    for    purpose    of 

counterclaim,  5-118 
Claim     setting   off  against  judgment, 

16-571 
Contract,      counterclaim      based      on 

breach  of,  18-592 
Corporations,  irr  action  for  dividends, 

5-695 
Costs,     effect    of    interposing     after 
offer  of  judgment,  5-868 
Where  judgment  reduced  by,  5-S90 
Where     separate     suit    instead     of 
counterclaim  or  set-off,  5-899 
Covenant,  action  of,  6-161 
Damages,  as  recoupment,  actions  for 

injuries,  13-388 
Decedents'     estates,    action     against 
purchaser,  5-579 
In  action  upon  claim,  18-1026 
Default,  as  affecting,  14-912 
Opening  to  file  set-off,  18-114 
Proof  on,  14-891,  895 
Demurrer  to,  6-913,  961 
Form   of,   6-884 

Misjoinder    of    counterclaim,    6-904 
Want  of  capacity  to  recover,  6-895 
Departure,    counterclaim,    7-128 

Counterclaim  against  counterclaim, 
7-139 
Detinue,  no  counterclaim,  7-483 
Dismissal      and      nonsuit,     plaintiff's 
right   where   counterclaim,   7-657; 
14-855;   18-88 
Dower,   counterclaim  not  in  proceed- 
ings for,  7-877 
Ejectment,  7-1045 
Equitable   and  legal   in   same   action, 

24-379 
Equitable  set-off,  21-39 
Equity,  jurisdiction,  8-439 
Exemption,     as    affecting    set-off     of 

judgment,   16-568 
Federal    courts,    conformity    to    state 
practice,  25-484 
Patent   cases,   21-187,   191,   204 
Fraud    and    deceit,    recoupment    for, 
10-39 
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SET-OFF,    COUNTERCLAIM   AND 
KEC0X7PMENT,  contd. 
Fraud,  for,   21-39 

In  actions  on  contract  of  sale,  23- 
255 
Fraudulent  conveyances,  set-off  plead- 
ed, 10-180 
Frivolous  and  sham  pleadings,  remedy 

when  applied,  10-279 
Garnishment,    defenses  by   garnishee, 

10-522-526 
General  issue,  proof  under,  7-71 
Guardian  ad  litem,  infant  parties  to 

counterclaim,  10-716 
Guardian  and  vrard,   set-off  in  action 

on  bond,  10-896 
Improvements,    setting    off  value    of, 

18-682 
Indians,  allotment  suits,  in,  12-49 

Depredation  claims,  12-49 
Infants,  against,  12^768 
Insolvency,   actions  by   assignee,   13- 
663 
Set-off   between    insolvents,    16-566 
Insurance    assessments,    actions    for, 
14-103  _  [ 

Internal  revenue,  in  actions  for,  14- 

130 
Intervention,  in,   14-325,   328 
Joint,  adventures,  suits  between  par- 
ties to,  21-110 
Judgment,  setting  off  against  claim, 
16-570 
Barred  by  judgment,  15-546 
Compelling    set-off    of,    15-343;    16- 

587 
Confession,  by  vacating  where  set- 
offs exist,  14-846 
Effect  of  supersedeas,  24-500 
Equitable  relief  from,  where  coun- 
terclaim  available,  15-271 
Judgment     against    judgment,     16- 

560 
Judgment    on    set-off,   etc.,   against 

landlord,  18-502 
Judgment  on  writ  of  review  set- 
off against  original  judgment, 
23-147 
Justice's  judgment,  of,  18-147,  150 
Motion,  to  obtain  set-off  of,  16-569 
PaymenT;s    on    judgment    set-off    in 

trial  after  remand,   19-357 
Vacating    judgment,    grounds    for, 
15-220' 
Jurisdiction,   ancillary,   25-276 
Jurisdictional    amount,    as    affecting, 
17-836;   18-325 
On  appeal,  see  supra,  Appeals. 
Jury,  right  to,  where  set-off,  etc..  in- 
terposed in  equity,  16-885,  887 
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ET-OFF,    COUNTERCLAIM   AND 
RECOUPMENT,  contd. 

Justice's  courts,  in,  17-971;   18-40 
Docket  must   show,   18-155 

Landlord's  dispossessory  proceedings, 
in,  18-566,  582 

Libel  and  slander,  in,  18-938 

Liens,  in  enforcement  of,   18-1007 

Liquor,  in  actions  to  recover  for,  14- 
517 

Master    and    servant,    in    actions    for 
wrongful  discharge,  19-436 
In  actions  for  wages,  19-451 

Mechanic 's    liens,    defense    of    home- 
stead, not  a  counterclaim,  19-626 
In  scire  facias  to  enforce,  19-618 

Merger  and  bar  of,  in  justice's  court, 
18-109 

Mortgages,    in    foreclosure    proceed- 
ings, 19-966 

Motion   to  obtain  set-off  of  judgment, 
16-569 

Nonsuit,  effect  on  set-offs,  18-340 

Partition,  in  suit  for,  20-1033 

Partners,  in  actions  between,  21-13 

Partnership,    accounting,   in    proceed- 
ings for,  21-38 
Actions  between  partners,  in  21-10 
Set-off  waived,  18-42 

Patents,     infringment     suits,     21-187, 
191,   204 

Pleading,  manner  of,  23-257 

Principal    and    surety,    judgment    on 
principals   counterclaim,    21-585 

Prisoner,  in  actions  for  labor  of,  21- 
609 

Process,  on  cross-demands,  21-691 

Quieting  tille,   suit   for,   counterclaim 
in   ejectment,   16-893 

Eeceiver,  against,  leave  of  court,  22- 
407 

Eeformation  by  counterclaim,  22-626 

Eemoval    of  causes,  effect   on,   right, 
22-761,   779 

Rent,  in  actions  for,   18-475,  496 

Replevin,   in,   18-41;   22-932 

Replication,   in,   22-964 

Reply  to,  necessity  of,  18-42 

On  appeal  from  justice's  court,  18- 
319 

Res   judicata,   judgment    on    counter- 
claim, 18-503 

Sales,  in   actions  for  purchase  price, 
23-255 

Sequestration,  o£  damages  for  wrong- 
ful, 23-499 

Severance,    effect    of   pleading   cross- 
demand,  23-826 

Special   assessments,  set-offs  against, 
23-975 
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SET-OFF.    COUNTERCLAIM   AND 
RECOUPMENT,  couid. 
Splitting  claim,  etfect,  24-303;  15-546 
State,  in  action  by  and  against,  24- 

72 
Statute  of  limitations,  as  bar  to,  IS- 
1030,  1043,  1064 
Necessity  of  pleading  the  statute, 
18-1039 
Stockholder's   statutory   liability,    in 

action  on,  24-231 
Stockholder's  unpaid  subscription,  in 

suit   on,  24-213 
Stock  subscription,  in  suit  to  enforce, 

24-162 
Subject  of,  in  accounting,  21-38 
Supplemental      answer,      setting     up 

counterclaim,   18-497 
Supplemental  pleading  of,  24-530 
Tax   collector,   in   action   against   by 
public  for  money    collected,  -214- 
668 
Taxes,  in  action  to  collect,  24-685 
Tort,  based  on,  18-592 
Trade-marks  and  trade-names,  in  suit 

for   infringement,   24-880 
Transfer  of  causes,  what  set-offs,  etc., 

available  after,  18-172 
Trespass,  in  action  of,  24-953 
Trustee,   in    action   by,   25-133 

In  suit  against  for  accounting,  25- 
*  139 
IJnited    States,    in    actions    by    and 

against,  25-226 
Usury,  counterclaim  for  usurious  pay. 

ments,  25-523 
Variance,  25-660 

Vendor  and   purchaser,  in  action  for 
purchase   price,   25-773,   819 
Lien   foreclosure    suit,   25-738 
Venue,    as    affecting,    in    patent    in- 
fringement cases,  21-187 
Verdict  on,  25-974 
Warranty,  breach  of,  23-255 
What   law   governs,   22-727 
Written   instruments,  as  basis   of,  in 
justice's  court,  18-38 
BETTI^^G    ASIDE    JUDGMENTS,    see 
Affidavits  of  Merits  and  Defense; 
Bills   To   Impeach  Judgments   and 
Decrees;   Judgments;   Motions. 
SETTLEMENT,  see  Accord  and  Satis- 
faction;  Account  and  Accounting; 
Compromise    and    Settlement;    Re- 
lease. 
SEVERAL    COUNTS— Consult    analy- 
sis   of    this    article,    23-813.      See 
Assumpsit;    Declaration    and   Com- 
plaint;  Duplicity;   Indictment  and 


SEVERAL  COUNTS,  contd. 

Information;    Joinder    of  Actions; 
Variance  and  Failure  of  Proof. 

Abduction,      distinct      offenses      not 

joined,  1-85 
Abortion,  1-99,  113 

Accessory,    as    principal    and    acces- 
sory, 1-149,  150 
Before  and  after,  1-150,  151 
Accounting,   between   partners,   21-36 
Adultery,  1-604 
Affray,   1-728 
Aider  by  verdict,  of  misjoinder,   12- 

701 
Appeal,  hearing  de  novo,  18-310 

Amending  to  set  up,  18-320 
Arbitration   on   award   and   contract, 

2-648 
Arrest    of   judgment,   on   one   of   sev- 
eral, 2-983,  1009 
Not   for   misjoinder  in   indictment, 
2-1019 
Arson,  joinder,  3-5,  22 
Assault    and   battery,   joinder   of   of- 
fenses, 3-36 
Assumpsit,  3-181 
Allegation  of  breach  in  each,  3-187 
Joinder     of     special     and     common 

counts,  3-207 
Money   counts,   classification,   3-202 
Quantum    meruit   and   valebant,   3- 
206 
Burglary,  4-604 
Caption,    applicable    to    each    count, 

12-172 
Charging    misdemeanors,    12-677 
Distinct   misdemeanors,    12-683 
Conspiracy,  indictments,   5-310 
Costs,    criminal,    5-763 

Civil  cases,  5-808 
Covenant,       action       of,       several 

breaches,   6-149 
Criminal    complaint,    in,    12-128 
Cross-demands,     separate     statement 

of  causes,  23-780,  797 
Damages,   pleading,    13-361 
Death  by  wrongful   act,   6-433 
Debt,  6-486 
Declaration  and   complaint,  in,   6-701 

Prayer  for  relief,   6-714 
Default    as  to  unanswered  count,  14- 
875 
Complaint   to   support,   14-861 
Demurrer,   where    some   counts   good, 
12-656 
Appeal   from   sustaining,   12-659 
Dismissal,  of  one  count,  7-655 
Disorderly  house,  7-705 
Duplicity^  7-934 
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SEVERAL  COUNTS,  contd. 

Ejectment,    count    for   mesne   profits, 

7-1023 
Election    between    12-671,    673,    677, 
687.        See      Election      Between 
Counts   or  Offenses. 
Time   for,   12-680 
Elections,  offenses  against,  8-152,  160 
Exhibits,   reference   in    each,   8-800 
Extortion,    civil    actions,    joinder,    8- 

827 
Factors   and   brokers,   joinder   in    ac- 
tions for  commission,  8-894 
False   pretenses,    20-739 
Felonies,    charging    distinct,   12-681 
Forcible   entry   and    detainer,   seldom 

necessary,   8-1117 
Forgery,  8-1173,  1178 
Homicide,   11-576,  599;   12-538 
Incest,    12-3 
In  indictment,  12-519,  671 

■Charging    distinct    felonies,    12-524 
Charging   same   offense,   12-536 
Election  between,  see  supra.  Elec- 
tion between. 
Mlayhem,  19-575 
Nolle  prosequi,  20-659 
In  information,  12-521,  671 
Insurance,  proof  of  loss,  14-46 
Internal     revenue,     prosecutions     for 

violation,  14-155 
Intoxicating  liquors    injury  from,  14- 
485 
Penalties,    recovery   of,    14-471 
Prosecutions  under  liquor  laws,  14- 
433,  453 
Conviction   on   one   count,   14-450 
Joinder  in  general,  6-701.     See  Join- 
der of  Actions. 
Writ    of   inquiry,   as   affecting,    13- 
423 
Judgment,    sustained    by    one    count, 

14-790 
Jury,     where     legal     and     equitable 
counts,  16-882 
Challenges,  as  bearing   on   number 
of,  17-233 
Justice's   courts,  in,   18-27 
Larceny,   in,   verdict   where,    18-777 
Libel  and  slander,  in,  18-896 

Amendment  to  add  new  count,  18- 

940 
Plea  of  justification,  18-933 
License,  failure  to  take  out,  18-981 
Lotteries,    prosecutions,    19-61 
Master   and    servant,   for   injuries   to 
servant,  19-459 
Actions   for  injury  to   servant,   19- 
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SEVERAL  COUNTS,  contd. 
Master   and    servant,    contd. 

Actions     for     wrongful     discharge 
19-427,  i433 
Misjoinder,   aider   by   verdict,    12-701 

Motion  to  quash  for,  12-685 
Negligence,  20-312 
Preliminary    complaint,    in,    12-138 
Principal     and     agent,     actions     by 

agent,  21-560 
Proof  of,   25-657 
Eape,  in  indictment  for,  12-538 
Rent,   action   for,   18-490 
Severance   of   actions,   23-822 
Statute    of   limitations,   general    plea 

of,   18-1058 
Venue,   laying   different,   12-539 
Verdict  on,  25-966 
Warehouseman,    against,    26-24 
Work  and  labor,  for,  26-525 

SEVERANCE  —  Consult  analysis  of 
this  article,  23-822.  See  Ad- 
miralty; Consolidation  of  Ac- 
tions; Separate  Trials;  Several 
Counts;  Successive  Suits. 
Mandamus   to    review    rulings   as    to, 

19-203 
Mechanic's     liens,     in     enforcement 
proceedings,   19-616 
SEWERS,  see  Municipal  Corporations; 
Special    Assessment;    Waters    and 
Watercourses. 
SEX,  variance  as  to,   25-590    598 
SEXUAL  INTERCOURSE,  see  Abduc- 
tion;   Adultery;    Criminal   Conver- 
sation;    Incest;     Lewdness;     Pros- 
titution; Rape;  Seduction. 
Averment   of,  in  incest,  12-5 
Oist  of  incest,  12-7 
SHAM     PLEADINGS,     see    Frivolous 

an*  Sham  Pleadings. 
SHERIFFS,  CONSTABLES  AND 
MARSHALS — Consult  analysis  of 
this  article,  23-828.  See  False  Im- 
prisonment; Inquiry,  Writ  of; 
Judgments  and  Decrees,  Enforce- 
ment of;  Judicial  Sales;  Obstruct- 
ing Justice;  Officers;  Prisons  and 
Prisoners;  Process;  Recognizances 
ajid  Bail;  Rescue;  Returns;  Search 
and  Seizure;  Service  of  Process 
and  Papers;  Summary  Proceed- 
ings; Warrants. 
Actions  agninst,  by  third  party 
claimant.  16-127 
Criminal     proceedings,     see     infra, 

Criminal   proceedings. 
Execution,  by  purchaser  at,   16-222 

For  wrongful  execution,  18-145 
Intervention  in,  14-302 
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SHERIFFS.    CONSTABLES   AND 
MARSHALS,    coiitd. 
Actions  against,  contd. 
Joinder  of  ai'tions,   15-365 
Lew,  for  wrongful,  16-158 
Returns,  for  false,  15-297,  426 
Belated   return,    18-141 
Actions   by,    for   possession    of   prop- 
erty levied  on,   18-138 
Intervention   in,  14-302 
Levy,  as  prerequisite  to,  15-903 
Agent  of  court,  as,  in  judicial  sales 

16-720 
Amendments  by,  of  process,  15-827 

Execution    process,   18-136 
Appeal  bonds,  as  parties  to,  18-2142 
Appeal  by,  in  criminal  cases,  23-119 

263 
Appraisers,   as,   on   judicial   sale,   16- 
734 
Execution   sales,   16-174 
Third  party  claims,  16-136 
Attachment,  no  power  to  issue  writ, 
3-466 
Accountability   for  property,   3-564 
Actions  by  attaching  officer,  3-587 
For  possession,  3-744 
To    collect,    3-742 
Execution   of  by  constable,   3-490 
Expense  of  care  and  sale,  3-567 
Special   property   by,   3-591 
Attorney's     lien,     enforcing     against 

proceeds  of  execution,   18-835 
Bail,  power  to  admit  to,  22-455 
Bonds,  action  by  sheriff  on  deputy's 

bond,  21-599 
Contempt    of,    misconduct    as    custo- 
dian of  jury,  17-1449,  452 
Costs,  fees  in  bill,  5-928 
To  sheriff's  fees,  5-936 
Criminal  proceedings  against,  as  col- 
lateral attack,   15-385 
Custody    of    property,    on    execution, 

18-138 
Deed    to    execution    purchaser,    pro- 
ceedings to  obtain,   16-199 
De  facto,  powers  of,  23-512 
Deposit  in   court,   of   funds  in   hands 
of,   7-148 
Sheriff  custodian,  where,  7-157 
Deputies,  powers  of  execution   sales, 
16-161 
Judicial  sales,  16-757 
Distress,    execution    of    warrant,    18- 
527 
Levy  of  warrant,  18-530 
Liability  for  wrongful,   18-533 
Distribution,    on    execution,    16-202 

Actions   respecting,   16-204 
Dower,  setting  off,  7-880 


IHE  RIFFS,    CONSTABLES   AND 
MARSHALS,    coiitd. 
Escape,   actions   for,   21-599 
Execution,  against  sheriff,  15-805 
Diligence    in    making    levy,    15-915 
Directing  execution  process  to,  15- 

804;    18-134 
Duties,     under    execution     process 
15-911 
Property  in  hands  of,  on,  15-895 
Wrongful   execution,  actions  for, 
16-222;    18-145 
Exemptions,      duty      to      ascertain 

right  to,  16-105 
Notice    of    exemptions,   giving     11- 
475,  501,  502 
Expiration   of  term  or  office,  powers 

after,  23-512 
Forthcoming    bonds,    for    benefit    of, 
10-5;    18-519 
Approval  by  officer,  responsibility 

10-14 
Duties  in  respect  to,  16-134 
Effect  on  liability  of  officers,  10-15 
Execution  for  failure  to  pay  over, 

10-6 
When  payable  to,  10-9 

Fraud   of   sheriff,   in  execution   sale, 
16-215 
Redemption  from  execution,  as  af- 
fected   by   sheriff's   fraud    16- 
225 

Garnishment  ofj  10-454 
Grand   jury,   selection  by  sheriff,  10- 
611 
Challenge,  improper  act  of  sheriff, 
10-639,    640,    642 
Indorsements    by,    on   execution    pro- 
cess,  15-818 
Injunction,    against    judgments,    offi- 
cer as  party,  18-119 
Inquisition    by    sheriff,    insanity,    13- 

461 
Insane  persons,  liability  for  levy   on 

property    of,    13-615 
Interest  of,  as  affecting  right  to  levy 

execution,  15-910 
Interpleader,   by,   14-197,   229;    16-124 
Intervention,  by,  14-307 

In   actions   by   and   against,   1(4-302 
Judgment,  payment  to,  16-536 

Injunction       against,       sheriff      as 
party,  18-119 
Judicial  notice  of,  23-103 
Judicial  sales,   authority  to   conduct, 
16-755 
Postponement    of    sale,    powers    ag 

to,  16-753 
Warrant  of  authority,  16-73Q 
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SHERIFFS,    CONSTABLES   AND 

MARSHALS,    contd. 
Jury,   in   proceedings   against,    16-908 
Custody  of  jury,  17-439 

Misconduct   as   custodian,    17-503 
Contempt    for,    17-520 
Drawing  jury,  misconduct  of  sher- 
iff,   17-83,    94,    98 
Excusing   jurors,    no    power    in    re- 
spect to,   16-1017 
Jurors,  as,   13-462;   17-63,  295,   339, 
354 
Excusing   from    service,    17-33 
Waiver  of  objection,  17-121 
Liquor,    furnishing   to   jury,    17-523 
Selection   by,    16-956 
Summoning    jury,    service    of    pro- 
cess,   16-987 
At  common  law,   16-953 
Discretion  of  officer,  17-85 
Misconduct  in,  17-70 
Justification  under  process,  detention 

of  property,  22-930 
Landlord's  dispossessory  proceedings, 

by   sheriff,   18-574 
Larceny    from,    charging    ownership, 

18-750 
Levy  by,  see  Levy. 
Liquor   nuisance,  abatement,   14-458 
Mlandamus    against,    15-918;     19-198, 
210 
Execution,    to    compel    publication 
of  notice  of  sale,  16-166 
By  execution  purchaser,  16-199 
Eemedy   for   unlawful    seizure,    19- 

212 
To    compel    imprisonment    of    con- 
victed  person,    19-216 
Oath,  to  sheriff,  before  selecting  jur- 
ors,  16-959 
Power   to    administer    oath,    20-701 
To   appraisers,    16-734 
Payment    of    execution    by,    as    satis- 
faction of  judgment  16-544 
Payment    to,    of    redemption    money, 
]G-230 
Of  judgment,   16-536 
Possession  of,  on  levy  of  execution, 

21-94 
Privilege,   from    arrest,   21-623 
Process,   alteration    of,   21-759 
Directed    to,    21-710 
Endorsing   name   of   officer   on,   21- 

752 
Power  to  issue,   21-697 
Service   of,  see  Service  of  Process 
and  Papers, 
Purchasers,    as,    at    execution    sales, 
16-195 


SHERIFFS,    CONSTABLES    AND 

MARSHALS,  contd. 
Relationship   with   parties     execution 

sale,  16-161 
Remedies    of,    where    execution    pur- 
chaser   defaults,    16-197 
Replevin,   service    of   writ   in,    22-913 
Rescue,   prosecutions  for,   23-1 
Resistance    to,    see    Obstructing    Jus- 
tice. 
Res  judicata,  capacity  in   which   offi- 
cer  concluded,   23-58 
Return   of  process,   see  Returns. 
Rule   against,   on   execution    distribu- 
tion,   16-203 
Sales,    on    execution,    see    Execution 
Sales. 
Judicial    sales,    distinguished    from 
sheriff's    sales,    16-718 
Signature,  to  notice  of  execution,  16- 
168 
To    notice    postponing    sale,    16-17S 
To  return  of  process,  23-103 
Stockholders,   as,   effect   on   execution 
sale,   16-161 

Successors    in    office,    powers    of,    23- 

512 
Supersedeas  and  stay,  compelling  ob- 
servance, 24-500 
Mandamus,   24-510 
Term  expired,   execution  sales  after, 
16-161 
Amendment    of    return    of    process 

after,   23-105 
Return  of  process  after,  23-99 
Third    party    claim,    duty    in    respect 

to,   16-138 
Third   party    claimants,    remedies   of, 

16-124  • 

Title,   upon   levy   of   execution,   21-94 
Trespass  against,  in  respect  to  land- 
lord's   lien,    18-545 
Justifying  under  writ,   24-951 
Trover,   by    sheriff,    15-903 
United    States    marshal,    jurisdiction 

of   trespass   by,  2,4-929 
Venditioni   exponas,    duty   under,   16- 

162 
Venire  facias,  writ  of,  16-984 
Waiver    of    levy,    effect    of    sheriff's 
status,    15-904 
SHERIFF'S  SALE,  see  Judgments  and 
Decrees,   Enforcement  of;    Judicial 
Sales.      See    also    Execution    Sales. 
SHIPS   AND    SHIPPING— Consult    an- 
alysis  of   this   article,   23-926.     See 
Admiralty;    Collision;     Customs 
Duties;     Freight    Carriers;     Insur- 
ance;   Maritime   Liens;    Navigable 
Waters;      Passengers;      Penalties, 
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SHIPS  AND  SHIPPING,  contd. 

Forfeitures     and     Fines;     Piracy; 
Salvage;     Seamen;    United    States 
Courts;  Wharves. 
Admiralty,   jurisdiction    of,    1-379 
Contracts 'to    build,    1-393 
Eeloase  of  prize,  when,   1-509 
Aliens,  jurisdiction  of  foreign,  1-792, 

800 
Attachment,    of,    3-279 
Crimes  committing  on,  venue,  25-922 
Death  bv 'wrongful  act,  jurisdiction, 

6-383 
Execution,    on    whai-ves    and    water- 
fronts.   15-852 
Immigration  acts  prosecution  against 
master    of    vessel    for    violating, 
11-927 
Jury  service,  exemption  of  pilots,  17- 

32 
Neutrality  laws,  detention  for  viola- 
tion of,  20-338 
Partnership  in  ship,  accounting  as  to, 

21-23 
Process     served    on   .board    foreign 

ship,   17-679 
Trespass  for  seizure  of  vessel,  23-32 
SIDEWALK,   included   in   term    street, 

11-46 
SIGNATURE,  see   Billg  and  Answers; 
Declaration   and  Complaint;   Find- 
ings   and   Conclusions;    Indictment 
and      Information;       Judgments; 
pleading;     Process;     and     specific 
titles. 
Affidavit,  to,  for  appeal,  18-209 
Pauper's   affidavit,    18-237 
Attachment     affidavit,     to,     18-512, 

645 
Certiorari,  for,   18-369 
Justification    of    sureties,    for,    18- 

407 
Third    party    claims,    16-128 
Warrant    of    seizure,    for,    18-649 
Appeal   bonds,   to   18-247 
Appeals,  to  notice  of  18-214 

Affidavit  for,  to  see  supra.  Affida- 
vits. 
Appi'aisement,    to    on    execution,    16- 

176 
Attachment,  to   affidavit  for,   18-512, 

645 
Attestation,   of  process,    21-737 
Attornev,   of.   to   process,   21-743 
Bills    of    exception,    16-617;    21-525 
Disqualified     judge,     signature     of, 
16-693 
Bond,  to,  on  certiorari,  18-374 

Injunction  bond,  13-165 
Certiorari,  to   affidavit   for,   18-369 


SIGNATURE,  contd. 

Clerk   of  court,  of,  to  process,  21-697 
Criminal   libel,  to,   setting   out  in  in- 
dictment,  18-968 
Declaration    or    complaint,    to,    irreg- 
ular,  14-790 
Signing     copy     served     with     sum- 
mons,  23-517 
Decree,      signature      of      eucceeding 

judge,   16-641 
Execution,  to,  15-813;   16-212;    18-134 
Amendment  to  supply,  15-823 
Sale,  to   notice   of,   16-168 
Stay  of  execution,  to,  18-144 
Exemption   claim,  to,  11-484 

To  appraisement  on,  11-518 
Findings,    to,   by     succeeding     judge, 
16-641 
Insanity     commission,    to     findings 
of,    13-469,   .470 
Forgery    of,    to    warrant    to    confess 

judgment,    14-847 
Guardian's  sale,  to  report  of,  16-785 
Homestead,    to    waiver    of,    11-437 
Information,   to   12-630 
Initials,  use   of,  21-715 
Injunction,    to    writ,    13-184 

To  bond,   13-165 
Insolvency,  to  petition,   13-467,   651 

Notice  of  petition,  to,   13-648 
Instructions,    to,    13-767,    768 

Request   for,   13-732 
Intoxicating     liquors,     to     complaint 
for  seizure  of,  14-497;  18-649 
Claim    for,   to,   14-509 
Judgment,  to,   14-748;   15-26,   28 
By   confession,    14-812 
Entry  of  judgment,  to,  18-108 
Execution,      necessity      of      signed 

judgment,    15-726 
Satisfaction  of  judgment,  to  entry 

of,   16-585 
Successor  in  office,  by,  16-641 
Judicial   sale,   to   notice   of   appraise- 
ment, 16-741 
Jurat,  of  officer  to,  12-143,  292 
Jury,  to  return  of  venire,  17-93 
Jury  list,  to,  16-964,  1013 
.Justice's  record,  to,  18-163 
Justification  of   sureties,  to  affidavit, 

18-407 
Lis   pendens,  to,   18-1092 
Master    and    servant,    signing    notice 

of  injury   to  servant,   19-465 
Motion,   20-16 
Notice  to   quit,   to,   18-580 
Officer,   of,   to   return   of  process,   23- 

103 
Orders,   to,   after   term   of    office   ex- 
pired, 16-640 


410 


INDEX^ 


SIGNATURE,  contd. 
Orders,  contd. 

Signature  of  succeeding  judge,  16- 
641 
Parties,    of,    to    process,    21-743 
Pauper's  affidavit,  to,  on  appeal,  IS- 

237 
Penalty,    to    complaint    for,    14-472 
Pleading,  see  Pleading. 
Preliminary  complaint,  to,  12-1|40,  141 
Preliminary      examination,      of     wit- 
nesses  to   minutes   of   testimony, 
21-514 
Process,  to,  21-739 

To    order   of    publication,    23-547 
Service,    to    acknowledgment    of,    23- 

562 
Sheriff,  of,  to  notice  postponing  exe- 
cution   sale,    16-178 
Statement   and   abstract   of   case,   to, 

23-126 
Statement    by    accused,    to,    21-517 
Statement  of  claim,  to,  on  confession 

of  judgment,  14-803,  809 
Third  party  claim,  to  affidavit,  16-128 
Transcript,   of  judge   to,   18-277 
Venire,   to   return   of,   16-1000 
Verdict,  to,  25-949 

By  juror's  mark,  17-282 
Warrant  of  arrest,  on,  26-39 
SIMILITER,    see    Issues    in    Pleading 

and  Practice. 
SLANDER,  see  Libel  and  Slander. 
Patent    infringement,     joinder     with 
slander,    21-192 
SLAISTDER  OP  TITLE,  see  Libel  and 

Slander. 
SLAVES,  see  Master  and  Servant. 
SLEEPING  CARS,  see  Passengers. 
SMUGGLING,     see     Customs     Duties; 
Immigration;     Penalties,     Forfeit- 
ures and  Fines. 
Jury,  number  of  peremptories,  17-231 
SOCIETIES,    see    Associations;     Bene- 
ficial   Associations;    Religious    So- 
cieties. 
SODOMY— Consult  analysis  of  this  ar- 
ticle,   23-962.      See    also    Criminal 
Procedure. 
Variance,    25-613 
SOLDIERS,  sec-"Courts  Martial;  Mora- 
torium; Navy  and  Army;  Pensions 
and  Bounties;   War. 
SOLE     TRADER,     see     Husband     and 
Wife,    proceedings   to    become,    11- 
817 
SOLICITATION,    sec    Accessories    and 
Accomplices;    Indictment    and   In- 
formation; and  specific  titles. 


SOLICITORS,    see   Attorneys;    Lawyer 

and  Client. 
SPECIAL  ASSESSMENT— Cons  u  1  t 
analysis  of  this  article,  23-964, 
See  Highways,  Streets  and 
Bridges;  Municipal  Corporations; 
Taxation. 
Appeals,   2-183 

Reclamation  for,  proceeding  to  deter- 
mine validity  of,  21-676 
Res  judicata  operation,  of  judgment 
as  to,   23-19 
SPECIAL    assumpsit;    see   Assump- 
sit. 
SPECIAL     FINDINGS,     see     Findings 
and  Conclusions;  Issues  in  Pleading 
and    Practice;     Special    Interroga- 
tories to  Juries;  Verdict. 
SPECIAL     INTERROGATORIES     TO 
JURIES — Consult   analysis   of   this 
article,    23-980.     See    Instructions; 
Issues   in   Pleading   and   Practice; 
Juries  and  Jurors;   Verdict. 
Answers  to,  new  trial  where  untrue, 
17-527 
Prior  to  agreement  on  general  ver- 
dict,  17-535 
Arguments,    advising    as    to    answer, 
2-763 
Reading   in,   2-818 
Distinguished    from    special    verdict, 

25-944 
Highways,   injuries  from,   11-246 
Master   and    servant,    in    actions   for 

injury  to  servant,  19-550. 
Tort   actions,   in,   13-403 
SPECIAL  ISSUES,  see  Issues  in  Plead- 
ing   and    Practice;    Special    Inter- 
rogatories to  Juries. 
SPECIAL   JUDGES,   see   Judicial   Offi- 
cers. 
SPECIAL  PLEAS,  see  Confession  and 

Avoidance;  Denials;   Pleas. 
SPECIAL    PROCEEDINGS,    see    Suits 
and  Actions. 
Amendments  in,   of  judgment,  15-134 
Appeal,  to   obtain  permission   to,    18- 

201 
Appeals  from,  1-167 
Defined     and      distinguished,     24-320 

Procedure  in,  24-324 
Habeas  corpus  as,  10-912 
Improvements,  to  recover  for,  18-683 
Intervention,    14-288 
Judgment,    not   a,   14-764 

Opening    and    vacating      judgment 
15-153 
Jury,  right  to,  16-881 

Peremptory  challenges,  17-207 
Justice's  court,  in,  17-972 
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SPECIAL  PI{OCEET>I-N-G.S,  confd. 
Mandaimis  as,   19-122 
Mechanics    lien,    enforcement    of,    19- 

611 
Eegistration    of    title   under    Torrens 

Act,  24-845 
Eemoval   to   federal   court,   22-774 
Ees    judicata    applicable    to,    23-27 
Revivor,   23-149 

Summary  proceedings   as,   24-423 
Supplementary  proceedings  as,  24-549 
Transcript,  filing  for  purposes  of  ex- 
ecution, 15-739 
SPECIAL   TERM,  see  Courts. 
SPECIAL  TRAVERSE,  7-100 
SPECIALTY,     see   Bonds;      Covenant, 
Action  of. 
Cross-demands,   in   actions   on   sealed 

instruments,   23-616 
Judgment   not   a,   14-765 
Pleas    in    actions    on,    nil    debet    im- 
proper,   11-1013 
Non    assumpsit,    improper,    11-1013 
Non   est   factum,   11-1013 
SPECIAL   VERDICT,   see    Special   In- 
terrogatories to  Juries;   Verdict. 
SPECIFICATIOiSr     OF     ERRORS,     see 
Errors,  Assignment  of. 
In   statement  of  case,  24-28 
SPEOIFIO    PERFORMANCE— Oonstult 
analysis    of    this    article,    23-1000. 
See    Equity   Jurisdiction    and   Pro- 
cedure;  Frauds,   Statute  of;   Legal 
Remedy;  Prayer;  Vendor  and  Pur- 
chaser. 
Adoption,  of  contract  for,  20-858 
Agreed  case,  awarded  in,  1-764 
Apprentices,    not    'of    agreement    to 

bind,  2-580 
Arbitration,  of  award,  2-658,  661 
Attorney,   against    client,    18-840 
Cboice  and  election  of  remedies,  5-119 
Composition  with  creditors,  of,  5-187 
Contract  to  make  a  will,  see  Wills. 
Corporations,    against,    5-572 
Counterclaims,    for    specific    perform- 
ance, 25-636 
In   suits   for   specific   performance, 
23-630,   646 
Connected    with    subject    of    the 
action,  23-657 
Covenant,    for   further  assurance,    6- 

141 
Damage  not  adequate  remedy,  where, 

21-181 
Decedent's  estates,  of  administration 

sale,  6-577 
Easements,    establishment,    7-955 
Equity  jurisdiction,  8-430,  432 
Escrow  agreement,  of,  18-717 


SPECIFIC    PERFORMANCE,    confd. 

Exchange    of    realty,    of,    18-693,  -695 

Execution  sale,  of  16-199 

Homestead,   of  sale  of,  11-374 

Remedy  against   judgment    of,    11- 
380 

Husband    and    wife,    as    remedy    be- 
tween, 11-712 

Indemnity  contract,  of,  12-29 

Insurance  policy,  of  agreement  to  is- 
sue,  14-14 

Judicial    sale,   against   purchaser     16- 
830 

Jurisdiction,  of  probate  courts,  21-648 

Jury,   in    specific    performance    suits, 
16-907 
Where  defendant  asks  for  specific 
performance,    16-892 

Justice's  court,  in,   17-968 

Lease,      of,      asertaining      boundary 
lines,  18-654 

Leased   premises,   of   contract   to   im- 
prove,  18-470 

Legal  remedy,  where,  21-18 

Loan    association,    of    agreement    to 
make   loan,  18-1100 

Master  and   servant,   of   service   con- 
tract, 19-554 

Mining  lease,  of,  19-808 

Mutuality  of  remedy,  21-18 

Parties  to,  18-698 

Escrow   agreement,   18-718 

Partnership,  of  contract  of,  21-18 

Patents,   of  contracts  respecting,  21- 
181 

Possession      or      part      performance, 
pleading,  10-72 

Process,    constructive    service,    23-529 

Public  charities,   of  the  trust,  21-870 

Purchaser    of    lands,      by,      excusing 
laches,    18-432 

Railroad  lease,  of,  22-162 

Railroads   and    stations,   contract   for 
location  of,  22-113 

Reformation,  in   suit  for,   22-633 

Revivor    of    action     in    whose    name, 
23-160 

Settlement,  contract  of,  11-819 

State  contracts,  24-65 

Stock,  contracts  of  sale,  24-177 

Stock      subscriptions,      issuance      of 
stock,  24-167 

Survival   of   cause    of   action,   24-625 

Vendor,   remedy   of,   25-710 

Wife's  separate  property  of  sale  of, 
11-825 

Will,   contract   to   make,   26-361 
SPEEDING-,    see    Indictment    and    In- 
formation;   Motor    Vehicles;    Rail- 
roads. 
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SPEEDING,  contd. 

Street  car,  question  for  jury,   24-252 
SPELLING,    see    Certainty    in    Plead- 
ing;  Indictment  and  Information; 
Names. 

Pleading,  not  vitiated  by  bad  spell- 
ing,  12-311 
SPENDTHRIFTS,      see    Incompetents; 

Trusts  and  Trustees. 
SPLITTING     ACTION,     see     Separate 
Trials;  Severance;  Successive  Suits. 
STALE    DEMAND,    see   Laches;    Lim- 
itation of  Actions, 
STARE   D±1CISIS— Consult  analysis   of 
this  article,  24-1.     See  Law  of  the 
Case;    Res   Judicata. 
Constitutional    questions,    24-95 
Law  of  the  case,  distinguished,  18-785 
Mechanic's    lien    decisions,    value    as 

precedents,  19-591 
Patents,     infringement   cases,   21-212 
STATE   ACCOUNT,   see  Account   and 

Accounting. 
STATEMENT    AND    ABSTRACT    OF 
CASE — Consult     analysis     of     this 
article,  24-25.  See  Appeals;  BiUs  of 
Exceptions;  Case  on  Appeal;  Sten- 
ographers. 
Criminal  appeals,  on,  23-125,  141 
Mandamus  to  compel  preparation  of, 
19-211 

STATEMENT     BY     ACCUSED— Con- 
sult   analysis   of   this   article,   24-48 
Preliminary    examination,    on,    21-516 
STATEilENT  OF  FACTS,  see  Agreed 
Case;    Statement  and  Abstract  of 
Case;    Stipulations. 
Appeal  from  judgment  on,  2-158 
STATEMENT     OR    AFFIDAVIT     OF 
CLAIM — Consult    analysis    of    this 
article,    24-53.     See     Affidavits   of 
Merits  and  Defense. 
Attachment,    in,    to    enforce    agricul- 
tural liens,  18-646 
Prerequisite   to   affidavit   of   defense, 

1-607 
Rent,  for,  18-487 
STATES    AND     TERRITORIES— Con- 
sult  analysis    of   tliis   article,    24-57 
See    Eminent     Domain;      Escheat; 
Highways,   Streets     and     Bridges; 
Laches;     Limitation     of     Actions; 
Municipal    Corporations;     Officers; 
Parties;    Public   Lands;    Quo  War- 
ranto;   Removal   of   Causes;    Taxa- 
tion;   United   States;    Waters   and 
Watercourses. 
Abbreviation   of   the   state,  amending 
criminal  complaint  as  to,  12-566 


STATES  AND   TERRITORIES,   contd. 
Actions    by    and    against,    immunity 
under    federal      constitution     25- 
264 
Leave  of  court  unnecessary,  24-343 
Removal  to  federal  court,  22-770 
Suits  against  officers,  25-265 
Affidavit  of  defense,  action  by,  1-666 
Agreed  case,  as  party  in,  1-744 
Appeals  by,  2-195 

Advancement  on  calendar,  2-399 
Bonds  and  undertakings,  25-175 

Stay  bond  unnecessary,   24-475 
Criminal  cases,  23-117,  140 
Corporation,  as  a,  5-549 
Costs,    criminal    cases,    statutory   lia- 
bility, 5-772 
Appeals,  liability,  5-983 
In  civil  cases,  5-828 
Cross-demands,   in   actions     by     and 

against,    23-773 
Debts  due  state,  priority,  13-675 
Default,  6-806 

Proof  of  facts  required,  6-821 
Divorce,  as  party,  7-751 
Due  process  of  law,  remedies  against, 

7-927 
Execution,  right  of  state   to,   15-747 
Execution   sales,   state    as   purchaser, 

16-195 
Exemptions,   claimed   against   16-121 
Garnishment,   not   liable   to,   10-398 
Injunction,  against  states,  etc.,  13-37 
After  removal  of  cause,  22-862 
Bond,   by   state,   etc.,   13-164 
In  name  of,  13-327 
Suit   on  bond,  by,   13-338 
By  states  and  territories,  13-20,  22; 

20-166 

Injunction  against^  collection  of  tax 

not  action  against  state,  24-687 

Pleading    by    state,    in    injunction 

13-57 

Insane     person,     reimbursement     for 

expense   of,   13-567 
Insolvency   laws,   right   to   enact,   13- 

640 
Intervention   by,    14-299 

In   actions   by   and   against,   14-310 
Judgment   against   in    supreme   court, 

enforcement,   25-348 
Judgments  of,  to  whom  payable,  16- 
532 
Confession  of  judgment,  14-800 
Jurisdiction  of  actions  involving,  25- 
348,   350 
Supreme  court,  25-352 
Jury,  right  of  state  to,  16-876 
Challenges  for   cause,    17-114 
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STATES  AND   TEERITORIES,    coiUd. 

Jury,  contd. 

Federal     constitution,      application 
of,  16-853 
Lease  "by,   summary  dispossession    of 

tenant,  18-573 
Liquor  nuisances,  actions  in  name  of 

state,  14-460 
Loan  associations,  winding  up,  state 

as  plaintiff,   18-1108 
Mandamus,  against  state  oflficers,  see 
Officers. 
Against    state    board,    not    action 

against    state,    24-649 
In  name  of  state,  19-283 
State  as  party,  19-246,  240 
To  prevent  increase  in  public  debt, 
19-250 
Mandate,    where    territory    admitted 

to  statehood,  19-306 
Marriage,    state    as   party    to    annul- 
ment,   19-377 
Mechanic's  liens,   pn  state   property, 

19-597 
Navigable     waters,     as     parties     to 

suits   respecting,   20-279 
Process,  in  name   of  state,   21-708 
Public  lands,  see  Public  Lands. 
Res  judicata,  applicable  to  judgments 
involving   state,  23-62 
Decisions  of  state  boards  and  offi- 
cers, 23-14 
Judgments    for    or    against    state, 
23-88 
Statute   of  limitations,   does   not   run 
against,   18-1030 
Pleading  the   statute,   18-1025 
Statutes,  restraining  enforcement  of, 

13-156 
Transfer    of    causes    from    territorial 
courts     on    admission    as    state, 
24-894 
United  States   commissioners,  as  jus- 
tice  of  peace   in   territories,    16- 
708 
STATUS,     see    Divorce;     Jurisdiction; 

Marriage;    Proceedings   in   Rem. 
STATUTE    OF   FRAUDS,    see    Frauds, 

Statute  of. 
STATUTE     OF     LIMITATIONS,     see 
Limitation  of  Actions. 
Negativing   defense   of,   19-497 
STATUTES  —  Consult  analysis  of  this 
article,  24-83.     See  Indictment  and 
Information;     Municipal     Corpora- 
tions;   Remedy. 
Accused,  power  to  dispense  with  con- 
stitutional rights  of,  12-296,  297 


STATUTES,  contd. 

Action,    abolishing    forms    of,    11-704 
Founded   on,   operation   of   railroad, 

22-193 
Manner     of     commencing     actionsj 
13-115 
Admiralty,    state    statute,    effect    on 
procedure,  1-409 
Enforces  rights  under,   1-422 
Federal  statutes  based  on  admiralty 
clause,  1-410 
Adoption    of,    necessity   of   charging, 

14-418 
Affidavits,     authorizing     prosecution 

by,  12-86 
Agreed   case,   construction,   1-738 
Amendment      or     repeal,     effect      on 
stockholders    statutory    liability, 
24-219 
Amendments  and  jeofails,  1-829,  852, 
854,  856,  885,  887,  896 
Of    indictment,   providing   for,    12- 
544 

Construction  of,  12-546 
Appeals,  derived  from,  2-134 

Construction     of     statutes,     2-136, 

185 
Demurrer,  from   orders   on,   12-658 
Remedial  and  subject  to  change,  2- 

135,  302 
Statutory  method  exclusive,   2-134, 

655 
What  governs,   2-136 
Appearances,  concerning,  2-496 
A^jprentices,    strict     construction,    R- 

574 
Arbitration,   comir.on  law   not   super- 
seded, 2-595 
Relief  from  awards,  2-626 
Arguments,  reading  in,   2-812 
Arrest  in  civil  cases,  construction,  2- 
926 
Following  words  of  in  affidavit,  2- 

955 
Foreign    law,    stating    in    affidavit, 

2-943 
Process  must  comply  with,  2-966 
Arrest    of    judgment,    constitutional- 
ity,  2-992 
Failure  to  fix  punishment,  2-992 
Repeal,   2-992,   1009 
Arson,   extending   offenses,  3-3 

Charging  in   language   of,   3-5,    11, 

12 
Merely  prescribing  punishment,  3-3 
Assault   and   battery,   offense   in   lan- 
guage  of'  3-34 
Assignments,   as   to   parties,   3-96 
Assignments   for    creditors,   suits   by 
assignee,  3-68 
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STATUTES,  contd.  "* 

Assumpsit,   as  to,  21-7 
Attachment,     statutory     proceedings, 
3-239 
Afiadavits    in    language    of,    3-410, 

429-431 
Change    in    statutes,    effect,    3-245, 
817 
Prospective       o  t       retrospective 
operation,    3-249 
Construction,   3-246 

As  to  property  subject,  3-270 
"Perishable"    construed,    3-579 
Attornevs,    admission    regulated    by, 

3-850 
Bankruptcy  proceedings,  act  liberally 
construed,   3-897 
Appeals,   3-1014 
Banks    and    banking,    liability    over 

subscriptions,   4-18 
Bills  of  exceptions,  originated  by,  4- 

292 
Bills   to   impeach  judgments   and   de- 
crees,   statutory    equivalents,    4- 
478 
Bonds,  as  to,  in  injunction,   13-161 

Approval   of   bonds,   13-168 
Case    on    appeal,    settlement    as    pre- 
scribed, 4-792 
Case    or    question    certified,    constitu- 
tionality, Georgia,  4-689 
Case,  the  action  on  the,  new  remedy 
when  exclusive,  4-638 
Allegations  on  statutory  rights,  4- 
655 
Cause    of   action,   used   Su  restricted 
sense,  4-804 
Not  from  acts  authorized,  4-820 
Certainty  in  pleading,  in  actions  un- 
der,'4-8o2;  6-679,  696,  729 
In   criminal   cases  in  language   of, 

see   infra.  Indictment. 
Statute  of  limitations,  18-1059 
Change    in,    as    affecting    prior    acts, 
16-969 
Jury,   as  to   drawing,   17-68 
Conforming  to,  in   emancipation  pro- 
ceedings,  12-805 
Mechanic's    liens,    19-589 
Consolidation    of    actions,    provisions 

for,  5-255 
Conspiracy,   to   commit   statutory   of- 
fense, 5-294 
In  language  of,  5-296 
Under  statute,  5-306 
Constitutionality     of,     litigation     of, 
enjoined,  12-1018 
Demurrer  to  complaint,  20-48 
Determining   in   mandamus,    19-279 


STATUTES,  contd. 

Construction  of,  exemption  laws,  11- 
470;  16-104,  123 
Attachment     statutes,     see     supra, 

Attachment 
Attorney's  lien,  18-836 
Coroners  as  substitutes  for  sheriffs 

23-836 
Court   commissioners,  as  to,   16-704 
Decisions  of  other  states  as  prece- 
dents,   24-15 
Default,  as  to   entry   of,   14-883 
Execution  sales,  16-181,  186 
Insolvency  laws,  13-643 

Sale      of     insolvent's     property, 
13-660 
Joint   stock   companies,  manner   of 
suing    and   being   sued,    14-732 
Judge,   grounds    of    disqualification 
16-654,   646,  663,   670 
Chambers,  powers  at,    16-609 
Vacation,  powers  in  16-609 
Judgment  revival  of,  15-768 
By  confession,  14-792 
Pleadings,  judgments  on,  14-927 
Judicial  sales,  notice  of,  16-727 
Jurisdiction,  as  to,  17-674,  703 
Jury,   as   to  waiver  of,   16-944,  946 
Attendance  of  jurors,  procuring, 

16-985 
Challenges,    order    of,    17-56 
For  cause,  17-276 
Peremptory  challenges,  17-200, 
211,    237 
Commissioners,   16-958 
Demand  for    16-917 
Drawing,   16-968,   971;    17-22 
Issues  triable  by,  16-926 
Jury  box,  custody  of,  16-968 
Jury  lists,  service  of,   16-1006 
Publication   of  lists,   16-976 
Jury    room,    taking    instructions 

to,  17-559 
Oath  to  custodian,  17-446 
Qualifications   of  jurors,   17-303 
Selection  of,  16-954;   17-78 
Separation    of   jury,    17-472,    478 
Striking  jurors,  17-425 
Landlord's    summary    dispossessory 

remedy,  18-570 
Liens,  attorney's  lien,  18-836 

Summary      remedy     to      enforce 

liens,   18-1005 
To   foreclose,    19-3 
Mandates,  as  to,  19-305    307 
Mechanic's  lieu   laws,   19-594,  605 
Miner's   lien   statutes,    19-811 
Moratory   laws,   19-856 
Of  remedial,  22-719 
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STATUTES,  coiifd. 
Construetiou    of,    contd. 

Partnership,     names    of    partners, 

21-54 
Patents,  21-195 
Process,   17-678 

Amendment  of,  21-778 

Dating,  21-750 

Endorsements  on,   21-754 

Form   of,  21-702 

Seal  to,  21-746 

Service  of  process,  14-867 

Stating   cause    of   action   in,    21- 

734 
Stating  relief,   sought,  21-735 
Publication   of  process,   23-526 
Quieting    title,    providing    remedy, 

21-1000 
Sequestration,  of  statutes  authoriz- 
ing, 23-491 
Set-oflF,  '  counterclaim    and    recoup- 
ment,  23-611 
Sheriffs    and     constables,     proceed- 
ings against,  23-882 
In  actions  against  carriers  21-122 
Contempt,     taking    away    power     of 

courts,  5-373 
Corporations,  service  of  process  reg- 
ulated, 5-619 
Foreign,  must  comply  with  condi- 
tions, 5-727 
Costs,   civil   cases,   origin,   5-792 
Appeals,  compliance  with,  items,  5- 

1000 
Construction,  5-795 

As  to  offer  of  judgment,  5-851 

Liability  of  state,  5-776 
Power  to  award  statutory,  5-914 
Criminal   cases,  5-758 
Courts  martial,  created  by,  6-101 
Procedure    regulated   by,    6-112 
Crime,    creating    new,    general    prin- 
ciples   of    criminal    law    applic- 
able, 1-126 
Criminal  accusations,  as  to,  12-294 
Degree  of  certainty  required,  12- 
306 
Criminal  complaint,  as  to  amendment 

of,   12-565 
Cruelty,   to   animals,   origin   of  crimi- 
nal  offenses,  6-313 
In  language  of,  6-316 
Death  by  wrongful  act,  liability  cre- 
ated,  6-364 
Allegations   in   language    of,    6-422 
Pleading  foreign,  6-405 
Declaration,    based    on    statute,     see 
infra.      Following      statute      in 
pleading. 


STATUTES,  contd. 

Decrees,    'judgments'*    construed    td 
include,   6-741 
Effect  of  judgments  under,  6-786 
Demurrer,  language  followed,  6-882 
Denials,  statutory  form   of,  12-906 

Designating  time  for,  12-653 
Departure,     statutory     and     common 

law  liability,    7-121 
Deposition,  in  law  courts,  7-189 
As  to  form  of  return,  directory,  7- 

337 
De  bene  esse,   7-195 
Detinue,  under,   7-470 
Directory,  see  supra.  Construction  of. 
Form    of    application    to    probate 
courts,  21-659 
Discovery,  statutory  remedies  as  sub- 
stitute, 7-508,  542 
Construction  of   statutes,   7-598 
Inspection   of    documents,    7-606, 
609 
Disorderly  house,  indictment  in  lan- 
guage, 7-703 
Disturbing  public   assembly,   common 
law  offense  not  abrogated,   7-714 
Following  language,  7-716 
Divorce,    origin,    7-739 

Alimony    purely    statutory,    7-815 
■Grounds  in  language  of,  7-761 
Elections,    contest    purely    statutory, 
8-10 
Contests   strictly  follow,  8-62 
Indictments  in  words  of,   8-155 
Method  of  review,   followed,   8-110 
Embezzlement,   defining,   8-203 

Indictment  in  words  of,  8-220 
Eminent    domain,    strict    compliance, 

8-263 
Enforcement,    of    state    statutes    by 
federal  courts,  25-281 
Eestraining,   13-156 
English    language,    require    pleading 

in  the,  12-308 
Estrays,     charging     offense     in     lan- 
guage, 8-719 
Execution  sale,  mandatory,   16-181 
Exemptions  as  to,  in  general,  11-469 
Exceptions,  in  exemption  statutes, 

16-104 
Following  language  of  statute,  11- 

496 
No    extra   territorial    force,    11-473 
Property  exempt,  16-24 
Kemedial,    11-470,    473 
When   statutory  method   of   assert- 
ing  claim    exclusive,    11-486 
Exhibits,    attachment    and    reference 
provided,   8-795 
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STATUTES,  contd. 

Ex   post    facto    insolvency   laws,    13- 
642 
Jurors,     qualifications     of,     17-277, 
290 
Peremptory    challenges,    17-229 
Time  to  challenge  jurors,   17-222 
Extortion,  construction,  8-824 

Following   language,   8-829 
False     personation,     following     lan- 
guage, 8-973 
Filing,  as  to,  papers  Tvith  justice  of 
peace,  18-29 
Indictment,  file  mark  on,  12-98 
Findings  and   conclusions,  not  neces- 
sary in  absence   of,  8-994 
Following    language    of     statute,    in 
pleading,   4-852,   857;    6-679,    696, 
729,  882;   14-150 
Contract,  complaint  on,  11-983 
Execution,  in  writ  of,  15-790 
Exemption,  in   claim   of,   11-496 
Indictment     and     information,     in 
charging,   4-857;    12-649 
Assault  and  battery,  3-34 
Breach  of  peace,  4-562 
Civil  rights,  for  violation  of,  5- 

130 
Conspiracy,  5-296 
Counterfeiting,    6-16 
Cruelty   to   animals,    6-316 
Disorderly   house,    7-703 
Disturbing  public  assembly,  7-716 
Elections,    offenses,   8-155 
Embezzlement,  8-220 
Estrays,   8-179 
Extortion,  8-829 
False    personation,    8-973 
Gaming,  10-343,  348,  353 
Homicide,  11-576 
Internal  revenue,  14-153 
Lewdness,  18-878 
Liquor  laws,  prosecutions  under, 
see     infra.     Intoxicating    li- 
quors. 

In  process,   21-707 

Insolvent,   claims   against,    13-668 

Instructions,  -in,   91-547 

Defining  crime  in  the,  11-654 
Intoxicating     liquor,     14-430,     432, 
451 
Dealing  in,   14-427 
Injury  from,  14-481 
Libel   against   liquors,    14-506 
Sale  of  liquor,  14-405,  414 
Description   of   liquor   sold,   14- 
388 
Search    and    seizure,    14-491 


STATUTES,  contd. 

Following  language  of  statute,  contd. 
Judge,  affidavit  for  change  of,  16- 

685 
Jury,  admonition  to,  17-467 

Challenges  to  jurors,  17-146 
Landlord's    dispossessory    proceed- 
ing,  18-591 
Negativing  exceptions,  in,  14-369 
Penalties,   actions  for,   14-470 
Process,    time    for    appearance,    21- 

731 
Statute   of  limitations,   12-353;    18- 
1057 
Forcible    entry    and    detainer    strict 

compliance,  8-1093 
Foreign  statutes,  necessity  of  plead- 
ing, as  to  libel  and   slander   18- 
902 
Forgery,  effect  of,  8-1158,  1167 
Forthcoming  bonds,  strict  compliance, 
10-8 
Conditions  fixed,  10-12 
Fraudulent  conveyances,  liberal   con- 
struction    10-90 
Game     and    fish,     procedure     largely 

statutory,  10-306 
Gaming,   recovery  of  loss,  statutory, 
10-318 
Construction,  following,   10-320 
Criminal   statutes,   10-337 
Offense    in    language    of,    10-343, 
348,  353 
Garnishment,    statutory,    10-378 
Construction  of  statutes,  10-380 

For  bond,  10-562 
Strict   compliance,   10-470 
Grand  jury,  construction,  10-608,  621 
Guardian  and  ward,  strictly  followed 
in   appointing,   10-784 
For    transfer    to    foreign    guardian 

mandatory,  10-905 
Insane  person,  guardian  for,  13-496 
Heirship    proceedings,    statutory,    12- 

917,  923 
Highways,   defining,   11-42 

For    repair    of,    character    of    stat- 
utes,  11-113 
Statutes  as  to,  constitutional,  11-50 
Homesteads,     relating    to,     allotment 
of,    statutes    governing,     11-323, 
352,  390 
Construction   of,   11-296 
Creditors'    suits,    11-335 
Homesteads,     of    statutory     origin, 

11-294 
Provisions   mandatory,   11-314 
Statutory  provisions   exclusive,   11- 
298 
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STATUTES,  contd. 

Husband  and  wife,  as  to  actions  bo 

tween,    11-702,    704 
Identifying,    in    preliminary   affidavit 

or  complaint,  12-139 
Improvements,     to    bona    fide     occu- 
pants, 18-682 
Incompetents,  as  to,  12-14 
Indictment,  12-75.     See  generally  In- 
dictment and.  Information. 
Amendments    of,    12-321,    540,    548, 

559 
As  to  degree  of  certainty  in,  gen- 
erally,   12-294 
Based   on   unconstitutional   statute, 
12-649 
As    ground   for   quashing,   12-632 
Charging  in  language  of,  see  supra. 
Following  language  of  statute. 
Correction  of,  provisions  for,  12-321 
Demurrer  to,  enumerating  grounds, 

12-647 
Dispensing    with,    in    misdomeanor 

cases,  12-86 
English     language,     requiring    the, 

12-308 
Homicide,   11-576      . 
Legislature,      power     to      dispense 
with   indictment,    12-77 
Dispensing  with  certainty  in,  12- 
297 
Negativing    exceptions,    as   to,    12- 

299 
Prescribing    objections    to,    12-607 
Kepugnancy,  statutes  as  to,  12-341 
Statutory  forms  of,  12-299,  302 
Time,    dispensing   with    allegations 

of,    12-297 
Under  repealed  law,  12-632 
"Words,  as  to  omission  of,  12-319 
Information,     12-85.       See     generally 
Indictment  and  Information. 
Amendment    of,    12-557 

In  absence  of  statute,  12-555 
Provisions  as  to  indictments  ap- 
plicable, 12-559 
Certainty  in,  as  to,  see   supra,  In- 
dictment. 
Charging    in    language    of    statute, 
see   supra,  following  language 
of  statute. 
In  civil  cases,  12-704 
Joinder  of  offense  in,  12-521 
Injunction,  issuance  of,  13-177 
Jurisdiction   in,    13-199 
Notice  in  injunction,  13-149,  152 
Innkeeper's    against    defrauding,    13- 

408 
Insane  persons,  claims  against,  13-569 
Commitment  of,   13-535 


STATUTES,  contd. 
Insane  persons,  contd. 
Guardian  for,  13-496 
Property   of,   disposing   of,   13-573 
lur^uiveney,  as  to  pleading,  13-80    ^ 

To  whom   extended,   13-644 
Instructions,  mandatory,   13-764 

Reading  statutes,   13-809 
Insurance,  jurisdiction  and  venue,  14- 

8 
Interpleader,  as  to,  14-162,   223 
Interstate    commerce    commission,    as 

to,  14-241 
Intervention,    statutory,    14-289,    308 

Construction  of  statutes,  14-290 
Jeopardy,  as  to,  14-550 
Joinder    of    actions,    allowing,    13-146 
Joint      debtors,      as      to      judgments 

against,   21-87 
Judges,    as    to    qualifications    of,    16- 

646 
Judgments,  in  justice's  courts,   18-99 
Judicial   notice,  of   statutes,   16-599 
Charging  matters   of,   12-348  ^ 

Repeal  of  statute,  of,   16-602 
Jurisdiction,  validity  of  statutes  con- 
ferring,   17-672 
Repeal    of,    as    divesting    jurisdic- 
tion,   17-710 
Jury,  see  supra.  Construction  of. 
Justice's   courts,   as   to   pleadings   in, 

18-16 
Juvenile   acts,   12-683 
Legal     remedy,     creating,     effect     on 

equitable  jurisdiction,  18-864 
Liens,    statutory,    18-993 
Limitations    of,     see    Limitation    of 

Actions. 
Mandamus  against  legislative  bodies, 

19-178 
Mandatory,  transcript  on  appeal,  21- 

669 
Mechanic's     liens,      construction      of 
statutes,    19-594 
Creatures   of   statute,   19-588 
Moratory  laws,  19-856 
Name    of    offense,    requiring    to    be 

pleaded,   12-345 
Ordinances,    see    Municipal    Corpora- 
tions. 
Partnership,    as    to    actions    between 
partnerships,    21-63 
Dispensing   with   proof   of,   21-16 
Fictitious    name,    21-75 
Limited    partnerships,    21-106 
Pensions,   exempting,   16-27 
Pleading,   violation   of   statute,   18-34 
Contra,   formam   statuti,  patent  in- 
fringement,   21-193 
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STATUTES,  contd. 
Pleading,    contd. 

Following  language  of   statute,  see 
supra,    Following    language    of 
statute. 
Justice's  court,  in,   18-16 
Omission  of  words  in  pleading,  as 

to,    12-319 
Ordinances,  13-54 

Eight   to    sue   under   statute,    13-60 
Servant's    action   for   injuries,    19- 

495 
Statute  of  limitations,  see  Limita- 
tions of  Actions. 
Statutory      forms,      see      Statutory 

Forms. 
Under   Federal   Employers'  Liabil- 
ity act,  19-496 
Preliminary    examination,    as   to,    21- 

519 
Presumptions,     statutes     relative     to 

charging   matters    of,   12-348 
Province  of  judge   and  jury,  foreign 
law,   as   to,   21-845 
Reasonableness    of    ordinance,    21- 
847 
Provisos     and    exceptions,     pleading, 
11-104 
Negativing    exceptions,    dispensing 
with  necessity  of,   12-299 
Record   of    former   conviction,    as    to 

charging,    12-355 
Remedial,   mechanic's  lien   laws,    19- 
608 
Liens,  to  foreclose,  19-3 
Remedy,  authorized  lay,  as  excluding 
equitable    relief,    11-108 
Change  in  statute  governing    2-135, 

302;    3-249,   817;    22-72o' 
Exclusiveness  of  statutory  remedy, 
22-716;   24-95 
Collection  of  taxes,  24-671,  681 
Quo    warranto,    22-19 
Stockholder's  statutory  liability, 
24-216 
Lex   fori    governs,    22-724 

Amendments   to   pleadings,    1-853 
Removal    of   causes,   authorizing,    22- 

743,  744 
Repeal,  effect  on  action,  14-475 

Bills  and  notes,  effect  on  prior  in- 
valid,   14-516 
De  facto  judge,  as  affecting,  16-702 
Mechanic's    lien    laws,    19-609 
■Restraining     order,     authorizing,     12- 

998 
Retroactive,    requiring    filing    of    in- 
dictment,  11-307 
Execution,    15-778 
Improvements,  respecting,   18-682 


STATUTES,  conid. 
Retroactive,  contd. 

Judgment    as    effecting,    14-76S 
Revivor,    as    to,    construction,    23-162 
Service   and   emplovment,   regulating, 

19-566 
Stipulations  as  to,  limitations,  24-133 
Summarv    proceedings,    against    sure- 
ty,  21-587 
Survival   of   statutory   action,   24-626 
Third  party  claims,  as  to,  16-124 
Tribal    laws,    jurisdiction    to    con- 
strue, 12-42 
United   States,   removal   of   offenders 

against,  21-525 
Verification,  requiring,  in  injunction, 
13-89 
Prescribing  form  of,  13-92 
Wife 's  separate  propertv    concerning, 
11-724 

STATUTORY  ACTTOXS,  see  Statutes; 
Summary  Proceedings. 
Agricultural   lien,   to   enforce,   18-644 
Default   in,    14-860 
Exclusiveness  of,  see  Statutes. 
Execution    sales,    to    enforce,    16-197, 

220 
Exemption  contest,   11-520 
Fences,    repair    and    construction    of, 

18-672 
Improvements,  for,  18-682 
Injunction,   excluded  by,   11-108 
Jury,    peremptory    challenges,    17-235 
Liens,  to  enforce,  18-550,  995 

Materialman's     lien,    to    foreclose, 
right   to   jury,   16-898 
Mandamus,     adequacy     of     statutory 

remedy,   19-164 
Mechanic 's  liens,  to  enforce,  19-611 
Mesne  profits,  to  recover,  19-776 
Mining   claims,   to    determine,    19-786 
Penalties,  to  recover  against  sheriffs 

and  constaTjles,   23-847 
Pleading  under,  4-852,  857;  6-679,  696, 
729.     See  Indictment  and  Infor- 
mation. 
Quiet   title,   to,   21-999 
Right  to  jury,  16-893 
Res  judicata  applicable  to,  23-27 
Right   of  property,   to  try,  18-545 
Lien,  to  enforce,  18-550 
STATUTORY   FORMS,    see    Pleading. 
Affidavit   or  complaint,   12-303,  903 
Commitment,    of,    21-519 
Declaration   and   complaint,   6-729 
Landlord's    summary    dispossessory 
proceeding,   in,   18-586 
Indictment    and   information,    12-999, 
.302 
Libel,   18-964,   966 
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STATUTORY  FORMS,  contd. 
Jury,  oath  to,   17-429,  432 

To   custodian,   17-447 
Libel    and    slander,    18-897,   906,    933 

964,  966 
Liquor  laws,  prosecutions,  14-360,  366 
Process   of,   21-708 

Short    summons,    21-730 
Replevin,  complaint,  22-919 
Res   judicata,   of   plea   of,    15-633 
Scire  facias,  writ  of,  19-617 
Trover,    25-32 
STATUTORY'  OFFENSES,    indictment 

for,   12-81 
STATUTORY    ORDER,    injunction    as 

substitute  for,  12-994 
STATUTORY  REMEDY,  see  Remedy; 

Statutes. 
STAY  OF  PROCEEDINGS,  see  Super- 
sedeas and  Stay  of  Proceedings. 
In   criminal    ease,    see   Certificate   of 
Probable   Causq   and   of  Reason- 
able Doubt. 
STEAM,    see   Injuries   to   Persons   and 
Property;   Public   Service  Corpora- 
tions. 
STEAMBOAT,  see  Ships  and  Shipping. 
STENOGRAPHERS— Consult    analysis 
of  this  article,  24-102 
Depositions,    taking   by,    7-324 
Failure  or  inability  to  furnish  trans- 
cript,  new   trial   for  as   surprise, 
20-512 
Fees  as  costs,  5-938 

In  admiralty,  1-574 
Information   in   chancery,   at  hearing 

of  motion  to   set   aside,  12-637 
Insanity     inquest,     stenographic     re- 
port,  13-470n 
Mandamus,  against,  19-198 

To  vacate  appointment  of,  19-214 
Preliminary  examination  on,  21-514 
Prohibition,  to   review  rulings  as  to, 

16-706 
Transcript    of,   talking  to   jury   room, 

17-572,   577,   581 
View,  presence  at,  2-1106 
STIPULATIONS — Consult    analysis    of 
this     article,     24-118.     See   Agreed 
Case. 
Abatement,     pleas     of,     waived     by, 

when,   1-63 
Admiralty,     changing     rem     to     per- 
sonam,  1-420 
In  general,  1-505 
Affidavits    of    merits,    concerning,    1- 

704 
Agreed   case,  for  judgment,   1-756 
Amendments,  as  to.  of  indictment  or 
information,   12-543,   547,   560 


STIPULATIONS,  confd. 
Amendments,    contd. 

Of   judgment,    15-104- 
Appeal,     objections     and     exceptions 
not  waived  below,  2-276 
De   novo   trial,  for,  18-310 
No  amendment  of  record  by,  2-383; 

4-368 
Not   of  record  on,  2-338 
Stipulations  as  to  record  on,  2-345 
Transmitting    of    record,    no    avail, 
2-379 
Appearance,   constitutes,   2-495 
Arbitration,   for,   14-6 
Arraignment     and     plea,     withdrawn 

plea  to  be  reinstated,  2-877 
Bills    of    exceptions,    not    substitute 
for,    4-304 
Extending    time    of    settlement,    4- 

340 
Judge   out   of   court,  as  to  powers 

respecting,    16-617 
Not  amended  by,  4-368 
Breach   of   as   ground  for  new  trial, 

20-496 
Case   or  question  certified,  for  judg- 
ment absolute,  N.  Y.,  4-732 
Chambers,    that    judge    may    act    at, 

16-611 
Change  of  venue,  by  consent,  5-33 
Consolidation  of  actions,  5-270 
Continuance,    affecting,    5-465;    13-252 

Justice's    court,   in,    18-58 
Costs,  as  to,  19-344 
Court   commissioners,   enlarging  pow- 
ers of,  16-704 
Courts,   hearing  in  vacation,   6-47 
Depositions,    agreements    to    adjourn, 
7-300 
Consent  to  open,  7-380 
Returns,   sufficiency,   7-335 
Dismissal  and  nonsuit,  by  consent,  7- 

683 
Elections,  in  contests,  8-95 
Execution,  as  to,  15-750 

Confessed  judgment,  on,   14-811 
For  stay   of,   15-756 
Redemption,   time   for,   16-224 
Extending  time   to  plead,  24-818 

Compliance  with,  24-824 
Facts,  as  to,  in  action  to  obtain  set- 
off,   16-570 
Former  testimony,  as  to,  19-341 
Form  of  action,  to  change,  21-678 
Guardian  ad  litem,  to  expedite  trial, 

10-756,   759 
Hearing,    as   to,   11-4 

In  vacation,  16-614,  629^ 
Injunction,  as  to  modification,  13-278 
Continuance   of.   13-252 
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STIPUU^TIONS,  contd. 

Instructions,    upon    stipulated    facts, 

13-862 
Insurance,  for  arbitration,  14-6 
Interstate    commerce    commission,    in 

proceedings  before,  14-259 
Interveners,  as  to  rights  of,  14-324 
Issues  to  jury,  as  to,  14-534 
Judicial  sales,  as  to  manner  of,  16-765 
Jurisdiction,  conferred  by,  17-691 
Not   over   subject   matter,   17-696 
Over   person,    17-700 
Stipulation    that    parties     engaged 
in  interstate  commerce,   19-467 
Jury,  waiving  jury,   16-926,   928,   938 
Discharge   of  jury,   17-625 
Liquor,  use  of,  17-522 
Jury    room,    taking    stipulations    to, 
17-562 
Number   of   jurors,   16-940 
Separation  of,  17-459;  462 
Trier,  court   as,   17-185 
Justification  of  sureties,  to  extension 
of  time  for,  18-245 
Exception  to  sureties,  withdrawing, 
18-408 
Mandamus,  as  to  alternative  writ,  19- 

266 
Mandate,   as  to  recall  of,   19-345 
M,otions,  as  to  place  of  making,  20-10 
New  trial,  extension  of  time  for,  20- 
589 
"Waiving,  20-579 
Preliminary  examination,  for  appear- 
ance of  accused  at,  21-503 
Privilege,  as  waiver  of,  21-636 
Process,  waiving  objections  to,  21-777 
Proof  unnecessary',  25-626 
Kecord,    supplying    omitted    matters, 

23-131 
Eefercnce,  enlarging  power  of  referee, 
22-546 
As  waiver  of  jury,  16-937 
By  consent,  see  References. 
In    mandamus,    19-279 
Remand  cause,  to,  19-304 
Removal  of  cause,  for,  22-850 
Ees  judicata,  conclusiveness  of  judg- 
ment  as  to  stipulate  facts,  23-52 
Revivor,  to  allow,  23-163,  174,  176 
Eight  to   stipulate,   14-914 
Rule  requiring  written,  6-61 
Setting  aside,  by  judge  at  chambers, 

16-608 
Severance  of  actions,  23-823 
Survival,   providing   for,   24-606 
Third   party  claim,  as  to,      16-140 
Time  to  plead,  extending,  14-880 
Violation  of,  15-182 


STIPULATIONS,  contd. 

Transcript,  as  to  amended  complaint, 
18-279 
Amendment    of   transcript,    18-288 
Transcript,    supplying    omissions    in, 

23-131 
Transfer  of  causes,  as  to,  17-701;  24- 

901 
Trial,  for,  as  waiver  of  notice  of  ap- 
peal,   18-227 
Vacation,    empowering   judge    to    act 
in,  16-611 
Entry  of  judgment  in,  13-252 
Hearing  in,  16-614,  629 
Venue,  as  to,  901 

To  change,  17-700 
Verdict,  by  less   than   required  num- 
ber of  jurors,  25-1018 
STOCK       AND       STOCKHOLDERS— 
Consult  analysis  of  this  article,  24- 
155.      See    Corporations. 
Action  against  stockholder,  collateral 
to  judgment  against  corporation, 
15-387 
Cancellation,     of      stock      certificate, 

right  to  jury,  16-900 
Citizenship     of     stockholders     as    af- 
fecting   jurisdiction,    25-323 
Consolidation,    remedies    in    case    of, 

26-483 
Counterclaims,    in    suits      to      cancel 

stock,    23-629 
Cross    demands,    distinction    between 
corporation      and      stockholders, 
23-756 
Dissolution   of   corporation,  collection 

of  assets,  26-462 
Execution,    against    stockholders,    15- 
754,    799 
Appeal    from,    18-182 
Equity  in   shares  of   stock,  on,   15- 

870 
Municipal     corporation    stock,    on, 

15-853 
Sale,   of  stock,  16-171,  194 
Seats    in    stock    exchange,    on,    15- 
841 
Income  tax,  restraining  payment,  14- 

136 
Injunction,    by    stockholders,    13-16 
Joinder  with  suit  for  damages,  13- 

99 
Voting    stock,    injunction    against, 
13-34 
Interpleader,    of    stock     certificates!, 

14-193 
Joint    stock    companies,    actions    be- 
tween   stock  lioliiors,    14-731 
.Judge,  as   stockholder,   as   disqualify- 
ing,   16-656 
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STOCK  AND  STOCKHOLDERS,  contd. 

Eelationship  to  stockholder,  as  dis- 
qualifying, 16-661 
Judgment   against   corporation,   bind- 
intr   on   stockholders,   14-733;    15- 
415 
Judicial    sale,    opposition    by    stock- 
holder   to    confirmation    of,    16-791 
Stockholder  as  purchaser,   16-769 
Jurisdiction^,     to     determine     owner- 
ship, 17-707 
Jury,   stockholders   as   jurors,   17-299, 
335,    341,    356 
Intimacy  with  stockholders,  17-350 
Levy,  on  corporate  stock,  15-674;  16- 
194 
By    officer    owning    stock,    where 
corporation    a   party,    15-910 
Loan  associations,  actions  by   stock- 
holders,   18-1100 
Actions    by,    against    member,    18- 

1099 
Remedies    of    withdrawing    stock- 
holder,  18-1100 
Winding    up,    bill     for    by    stock- 
holder,  18-1107 
Majidamus,    to    compel    transfer    of 
stock,    19-135 
Stockholders    as   parties,    19-254 
To  compel   reinstatement   of  stock- 
holders,   19-179 
To    procure    inspecting    of    corpor- 
ation books,   19-263 
Monopoly,     remedy     of     stockholder 

to  prevent,    19-847 
Municipal   corporations,   execution   on 

stock  held  by,  15-853 
Patents,    infringement    suits    against 

stockholder,   21-191 
Quo     warranto     by     stockholder     to 

test  right  to   office,  22-58 
Rent,  action  for,  18-475 

Payable  in   stock,  attachment  for, 
18-506 
Replevin   of   stock,  22-888 
Res    judicata,    privity    between    cor- 
poration   and   stockholders,   23-89 
Revivor    of    stockhold'ersi,    soiits,    23- 

162 
Sales  of  stock,  remedies  for  breach 

of    sale    contract,    23-221 
Sequestration,    to    enforce    stockhold- 
er's liability,  23-491 
Set-off,    in    suits    to    enforce    stock- 
holder's   liability,    16-571 
Sheriffs    as    stockholders,    effect    on 
execution  sale,   16-161 


STOCK  AND  STOCKHOLDERS,  contd. 

Sheriffs   as   stockholders,    contd. 

Where    corporation    is    purchaser, 
16-195 
Statute    of    limitations,      compelling' 
corporation  to  plead,  18-1020 
United  States  a  stockholder,  plead- 
ing  where,    18-1032 
Stockholders'    suits,    5-558,    697;    24- 
185 
Accounts    and    accounting,    corpor- 
ation  necessary   party,    1-284 
Injunction,    by    stockholders,    13-16 
Loan  associations,  by  stockholders 
in,  18-1100 

Winding   up   association,    18-1107 
Trover   for    shares   of   stock,    25-14 
Voting   stock,    enjoining    parties,    13- 

34 
Winding  up  corporation,  26-396,  401, 
416 
STOCK  LAWS,  see  Railroads. 

Animals     running     at     large,     1-979, 
980 
STREET     RAILROADS— Consult     an- 
alysis      of      this      article,      24-242 
See  Corpoii^'tions;  Death  by  Wrong- 
ful  Act;    Eminent   Domain;    High- 
ways,   Streets     and    Bridges;    In- 
juries    To     Persons     and     Proper- 
ty;   Master    and    Servant;    Munic- 
ipal     Corporations;       Negligence; 
Notice;    Passengers;    Public    Serv- 
ice  Corporations;    Railroads. 
Elevated,   injunction    against,  by   re- 
maindermen,  18-632 
Excessive  charges  by,  enjoining,  par- 
ties,   13-25 
Franchises,   21-895 

Res    judicata    operation    of    decis- 
ions as  to,  23-83 
Jury,     examination     on     peremptory 
challenge,  17-251 
Joinder    of    railroad    and    city,    as 
affecting      peremptory      chal- 
lenges,   17-240 
Mandamus,    to    compel    operation    of 
19-149,  248 
Parties   to,    19-249 
Passengers  on,  see  Passengers. 
Rate    regulation,    see    Public   Service 
Corporations. 
STREETS,  see  Highways,  Streets  and 
Bridges. 
Defined,  11-45 

WThat  included  in  term,   11-44,  46 
STRIKES,  see  Injunctions;  Labor  UUr 
ions;  Monopolies. 
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STRIKINa   OUT  AND   WITHDRAW- 
AL— Consult    analysis    of    this    ar- 
ticle,   24-256.      See    Motions;    Sur- 
plusage and  Scandal. 
Abatement,   motion   on   plea   of,   1-66 
Plea  in  abatement,  to  confess  judg- 
ment, 14-792 
Admiralty,  parties,  1-436 
Claims  in,   1-504 
Interrogatories,    1-466 
Affidavit   of   merits,  to  resist,  1-660 
Failure  to  file,  1-714 
Questioned  by  motion   to,  1-707 
Allegations    on    information   and    be- 
lief,   12-900 
Amended  pleading,  for  departure   (1- 
141)    see    New    Cause    of    Action 
or  Defense. 

Judgment     on     original     pleadings 
after,    14-928 
Answers,  to  file   demurrer,  18-867 
Default   after,   14-877 
In    insolvency,    effect    on    jurisdic- 
tion,  13-644 
Appeals,    18-249 

Jurisdiction,    for    want    of,    18-193 
Notice   of,   matters   from,   18-220 
Kecord    on,    motion    to    strike    not 
part    of,    2-335 
Pleadings  struck  out  not  part  of, 
2-335 
Unauthorized    appeal,    13-620 
Withdrawal  of  appeal  by  accused, 
23-133 
Bills  and  answers,  impertinence  and 
scandal,    4-150 
Striking   out   answer,   4-179 
Bills  of  exceptions,  4-369 
Briefs  of  improprieties,  4-588 
Case   on   appeal   unnecessary   matter, 

4-777 
Certiorari,    matters   not    part    of   re- 
turn,  4-938 
Comments  on  evidence,  by  court,  13- 

853 
Conclusions  of  law,  5-226 
Oou,nter-aflB,davit,    landlord's    dispos- 

sessory    proceedings,    15-593 
Counts,    striking    out,    23-815 

For  misjoinder,  23-818 
Court      commissioners,-      orders      by, 

striking    out    pleading,    16-704 
Cross-bill,  6-290 
Cross-complaint,  6-310 
Cross-demands,  motion  to  strike  out. 

23-798 
Damage,   elements    of,    13-345n 
Demurrer,   13-113;    18-871 

Laches,'  as  affected  by  withdrawal 
of  demurrer,  18-437 


STBIKING   OUT   AND   WITHDRAW- 
AL, contd. 
Demurrer,    contd. 
Limitations,     withdrawing     demur- 
rer to  plead,  18-1043 
Motion,    distinguished    from,    6-851 

Not    with    motion,    6-868 
Notice   to   defendant,   13-425 
Denials,  special  amounting  to  general 

issue,   7-106  . 
Departure,  7-141 

In   pleadings   on    appeal,   18-333 
Discovery,  interrogatories  filed,  7-595 
Pleadings  for  refusal  to  answer,  7- 
596 
Docket    or    calendar,    striking    from, 

24-1013 
Duplicity,  as  remedy  for,  7-947 
Ejectment,    lessor's    name,    7-1010 
Elections,  of  matter  in  contests,  8-82 
Equity,   taking  answer  from  files,   8- 

485 
Error,  assignment  of,  8-659 

Evidence,    incompetent,    instructions, 
13-795,   796 
Comments    on    evidence    by    court, 

13-853 
Striking  out  allegations  of,  24-581 
Execution    process,    withdrawal    of, 
15-906 
Name    of    party    in    writ,    15-824 
Exemptions,  property  from   schedule, 
11-511 

Files,  withdrawal  of,  see  Tiling. 
Frivolous   and   sham   pleading,   strik- 
ing, 10-274.  282 

Default    after,   14-877 

Motion,  frivolous,   10-284 

Pleas   and    answers,    10-276 

Sham,    10-291 
Indictment,   portion   of   count  in,  12- 
546 

Immaterial   matter  in,   14-377 
Information    and    belief,    allegations 

on,    12-900 
Information,   of  portion    of,   12-560 
Injunction,  of,  by  agreement,   13-142 

Costs    on    withdrawal,    13-268 

Effect    on    injunction.    13-240,    244 

Material    matter  from   bill,   13-103 

Parties,   13-42 

Words  in   writ  of,  13-206 
Innuendo,    in   libel   and    slander,    18- 

910 
Irrelevancy    and    redundancy,    24-584 
Insane  person,  complaint  against,  13- 

582 
Instructions.  13-756,  963 

Argumentative  instructions,  13-800 
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STRIKING    OUT   AND    WTTHDRAW-    STRIKING   OUT    AND    WITHDRAW 


AL,  contd. 
Instructions,   contd. 

Jury    retired,    withdrawing    after, 

'17-482 
Requests     for     instructions,     with- 
drawal  of,   13-764 
Intervention,    14-292,   328 

Irrelevant  matter  in  pleading,   14- 
322 
Judgment,    void   judgment,    15-155 
Use  as  -evidence,  after  being  strick- 
en  out,   15-143 
"Withdrawa'     of    action,    judgment 
on,  18-99 
Jury,  withdrawal  o£  demand  for,  16- 
920 
Challenges,  withdrawal   of,   17-115, 

117,  213 
Reswearing   where    matters    strick- 
en  out,   17-434 
Striking  jurors,   17-208 
Waiver,  withdrawal  of,  16-941,  946 

Libel,   complaint  in,  18-893 

Amended  complaint  in,  18-940 
Striking  irrelevant  matters  from 
complaint,    18-918 
Withdrawing   charges,    18-942 

Mandamus,  of  parties,  19-246 
Improper  matter  in  writ,  19-269 
To  review  rulings  as  to,  19-202 
Mining  claims,  striking  out  amended 

complaint,   19-792 
Motion  for   hearing  at  chambers,  16- 
612 
Of   motion,   20-36 

For  failure  to   serve,   20-19 
To   amend,   15-142 
To  vacate  judgment,  15-225 
Names,   of,  in  judgment,  15-123 
Execution,  name  of  party  in  writ 
15-824 
Not  guilty,  plea  of,  to  file  disclaimer, 

18-659 
Notice   of   appeal,    of   matters    from, 

18-220 
Orders,    for    alias   process,   21-768 
Parties,  next  friend,  on   infant's  be- 
coming of  age,  12-803 
Execution,  in  writ  of,  15-824 
Injunction,  in,  13-42 
Striking   out,   20-960 
Partnership,    of    verified    denial    of, 

21-76 
Petition,  striking  on  ground  of  laches, 

18-439 
Plea  in  criminal  ease,  2-885.  886,  896 
Withdrawal,    see    infra.   Withdraw- 
al of  pleading. 


AL,  coyitd. 
Pleading,    in   justice's   court,    18-44 
After  remand,  19-331 
Departure,    as    remedy    for,    18-172 
Filed  without  leave,  supplemental, 

24-519 
Withdrawal    of,    see    infra.    With- 
drawal  of  pleading. 
Process,  of  surplusage  in,  21-723 
Alterations  in,  21-760 
Objectionable    matter    in,    21-779 
Replication,   withdrawal   of,   22-973 
Repugnancy,  for,  22-976 
Res  judicata,  matters  withdrawn  not 

concluded,  23-49 
Scandal   and  impertinence,  24-583 
Scire    facias    to    enforce    mechanic's 

lien,   in,   19-618 
Special    interrogatories,    withdrawal, 

23-991 
Statute    of   limitations,   plea    of,    18- 
1062 

As  waiver,  18-1041 
Raising   by    motion    to    strike    out, 
18-1044 
Sureties,  withdrawal  of  exception  to, 

18-408 
Surplusage,   24-576 

Allegations   as    to    facts    judicially 

noticed,  16-600 
In    criminal    pleading,    12-659 
Third  party  claims,  16-140,  144 
Transcript,    where    irregular,    18-129 

Where   appeal   taken,   18-126 
Unverified    pleading,    25-1091 
Variance,   of   pleading   from   process, 
for,  25-543 
Striking   evidence  for,  25-690 
Withdrawal      of      pleading,      amend- 
ments,  effect,   1-930 
Appearance  by,  2-565 
Bills    and    answers,    of    answer,    4- 
179 
Of   reply  to   amend  bill,   4-200 
Bills  of  particulars,  withdrawal  of, 

4-405 
Declaration      and      complaint,      of 

counts,  6-710 
Demurrer,  by  subsequent,  6-939 
To   evidence,   7-22 
To   indictment,  12-655 
From  files,  8-989 
Joinder  of  issue   on  assignment  of 

errors,    8-651 
Plea    in     criminal    case,     no    rear- 
raignment    after,   2-866 
New  plea   necessary   after   with- 
drawal, 2-876 
Of  nolo   contendere,  2-906 
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STRIKING   OTTT  AND   WITHDRAW- 
AL, contd. 
Withdrawal  of  pleading,  contd. 
Plea  in  criminal   case,   contd. 
Of  not  guilty,  2-913.  915 
Plea  of  guilty,  2-900 
P'.ea  of  insanity,  2-920 
Right   to   withdraw,   2-885 
Replication,  22-973 
STRUCK    OR    SPECIAL    JURY,    see 

Juries   and   Jurors. 
SUBJECT    OF    ACTION,    see    Joinder 
of   Actions;    Set-Off,    Counterclaim 
and    Recoupment;    Suits    aaid    Ac- 
tions. 
Counterclaim,   as   applied  to,   23-647 

Equitable    counterclaim,    23-631 
Distinguished   from   cause   of   action, 

4-806 
Transaction,   compared,   23-639 
Venue,  location   as  list   of,   25-86JJ 
SUBMISSION     OF     CONTROVERSY, 
see  Agreed  Case;  Stipulations. 
As  effecting  hearing,   11-5 
As  waiver,   11-4 

On  the  pleadings,  in  equity,  11-11 
SUBPOENA— Consult   analysis   of   this 
article,    24-274.      See    Depositions; 
Process;   Returns;   Service  of  Pro- 
cess and  Papers;  Witnesses. 
Contempt,   procedure,   5-390 
Continuance,   diligence  in  issuing,  5- 

457 
Injunction,  in,   13-115 

Dissolving  for  failure  to  serve,  13- 

212 
Served  with  writ,  13-189 
Interstate  Commerce  Commission,  by, 

14-260 
Judgment,  to  hear,  11-13 
Justices  of  peace,  issued  by,   18-52 
Mandamus    to    compel    issuance,    19- 

206 
Order  to  show  cause,  as,   13-117 
Privilege    of   witnesses,   necessity    of 

subpoena,  21-635 
Process,  abuse  of,  21-791 
Right    of    accused   to   use   of,   26-494 
Service   of,   use   of   force,   23-519 

SUBPOENA  DUCES  TECUM,  see  Sub- 
poena. 

SUBROGATION— Consult  analysis  of 
this  article,  24-281.  See  Contribu- 
tion; Equity  Jurisdiction  and  Pro- 
cedure; Insurance;  Mortgages; 
Principal  and  Surety. 

Admiralty,   parties,    1-431,   434 

Of    sureties    on    stipulations,    1-517 

Bankruptcy    proceedings,    3-903 


SUBROGATION,  contl. 

Execution     purchaser,    to     creditor's 

rights,    16-222 
Forthcoming  bonds,  10-31 
Homesteads,  of  widow   and  children 

11-391 
Insurer,    of,    14-104 

Action    against    railroad    for    in- 
juries, 22-180 
Intervention,   to   assert   right   to,   14- 

307 
Judgment   creditor,   to   rights    of,   15- 

735 
Liens,  upon  payment  of,  18-1003 
Subrogation    to    contractor's    lien, 
19-591 
Life  tenant,  to   rights   of  remainder- 
men   or    reversioners,    18-624 
Loan    association,   to    rights   of,   par- 
ties to  suit,  18-1102 
Marshaling     assets,     subrogation     as 

method  of,  19-399 
Mortgages,    subrogation    of,    assignee 

to   mortgagee's   rights,   23-47 
Statute    of    limitations,    as    bar,    18- 

1030 
Surety,   of,   16-542;    21-591  - 
SUBSCRIPTIONS  —   Consult   analysis 
of    this    article,    24-287.      See  "im- 
plied and  Express  Agreements. 
Banks    and     banking,    liabilities    of 
stockholders,  4-13 
Liability  over,  4-18-33 
To    stock,    see    Corporations;    Stock 
and  Stockholders. 
Actions   to   enforce   subscription,  5- 

596,  610;  24-159 
Receivers,    collection    by,    5-721 
Statutory  liability,  5-723 
SUBSTITUTED   ISERVICF.,    see    Pro- 
cess;   Service  of  Process  and  Pa- 
pers. 
SUBSTITUTION,  see  Amendments  and 
Jeofails;   Interpleader;  New  Cause 
of  Action  or  Defense;  Parties;  Sup- 
plemental Pleading. 

SUBSTITUTION     OF     ATORNEY  — 

Consult  analysis  of  this  article,  24- 

291.       See     Attorneys;     Judgment 

Records. 
Order  for,   should  protect   discharged 
attorney,    18-820 

Lion,  fixed  by  the  order,  18-835 

Res  judicata   operation,   23-22 
SUBSTITT^TION    OF    PARTIES,     see 

Parties;      Revivor;      Supplemental 

Pleading. 
SUBTERRANEAN        WATERS,        see 

Waters  and  Watercourses. 
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SUCCESSTOX,  sec  Decedent'   Estates; 
Executors  and  Administrators;   In- 
heritance;   Probate    Courts;    Wills. 
SUCCESSIVE      SUITS  —  Consult      an- 
alysis  of   this   article,   24-300.      Sec 
Jeopardy;      Joinder     of     Actions; 
Multiplicity    of    Suits. 
Accounts,  splitting,   1-240 
Admiralty,   cross-demand   subject   of, 

1-4S6 
Alienating    affections,    criminal    con- 
versation  a   bar,   1-771 
Another  a'ction  pending,  for  part,  1- 

1020,  1021 
Detinue,  several  chattels,  7-470 
Eminent  domain,  in  actions  for  dam- 
ages, 8-360 
Factors     and    brokers,     for     commis- 
sions. 8-884 
Garnishment,       successive       garnish- 
ments allowed,  10-468 
Guaranty,    splitting   cause    of   action, 

10-672 
Injunction    against,    19-611;     24-409 
Injunction    to   restrain,    12-1014 

In  injunction,  13-141 
Installments,    on    land    contract,    25- 
759 
On    stock    subscription,    24-159 
Master    and    servant,    for    wrongful 

discharge,  19-426 
Mechanics'    liens,   to   enforce,   19-611 
Mesne  profits,  to  recover,  19-775 
Mortgages,     successive     foreclosures, 

19-913 
Nuisance,    actions    involving,    20-671 
Eestitution,  splitting  causes  for  dam- 
ages and  costs,  19-359 
Sales,  to  recover  purchase  price,  23- 

242 
Severance  of  actions,  23-822 
Slav  of,  24-461 

Stockholder's       statutory       liability, 
separate    claims    of    creditor,    24- 
225 
Stock    subscriptions,    actions    on    in- 
stallments,  24-159 
Venue,    restraining    actions    at    law, 

12-1022 
Waters  and  watercourses,  actions  for 

flowage  of  landj  26-73 
Writs    of    review,    successive    writs 
23-147 
SUITS    AND    ACTIONS — Consult    an- 
alysis  of   this   article,   24-311 
Actions  to   review  judgments,  15-356 
Adversary     proceedings,     preliminary 

examination,   21-497 
Capacity  to  sue,  or  be  sued,  of  felon, 
21-605 


SUITS  AND  ACTIONS,   contd. 
Capacity   to   sue,   contd. 
Objections  to,   18-193 
Character  of,  determining  from  plead- 
ing, 13-43 
Civil    damage    acts,   under,    14-474 
Commencement    of,   23-155 
As  sufficient  demand,  23-236 
By  summons,  21-688 
By  what  process,  21-684 
Mandamus,   19-124 
Manner  of,  21-702 
Of   replevin,   22-918 
Preliminary      examination,     begin- 
ning of  the  prosecution,  21-497 
Process,  importance  of  dating,  21- 
750 
Where    alias   process,    21-761 
Statutory   provisions   as   to,   13-115 
Time  for,  see  infra,  Time  to  com- 
mence. 
To   foreclose   mechanic's  liens,  19- 
630 
Conditions    precedent,    19-170 
Against  municipality,  20-92 
Bonds,  actions  on,  13-330 
Claim,  see  Freight  Carriers;  High- 
■ways.     Streets     and     Bridges; 
Municipal    Corporations;    Pas- 
sengers; Telegraphs  and  Tele- 
phones. 
Deeds,    to    proceedings    to    forfeit, 

18-706 
Demand  as  prerequisite,  actions  by 
client  against  attorney,  18-855 
Dismissal  for  non  compliance  with, 

19-205 
Erroneous  telegram,  action  for,  24- 

732 
Executors    and    administrators,    ac- 
tions  against,   19-3 
In   actions  to  collect  taxes,  24-6'82 

Allegation  of,  24-684 
Indemnity  bonds,    actions    on,    23- 

858 
Insurance,  14-39 

Judicial  sales,  actions  against  pur- 
chasers,   16-829 
Leave  of  court,  see  infra,  Leave  of 

court. 
Libef  and  slander,  18-892 
Mandamus,  19-107,  262 
Master    and    servant,    actions    for 
wages,   19-449 
Injuries  to  servant,  19-461 
Mistake,  to  action  for  money  paid 

under,   19-836 
Money   had   and   received,   demand 

as    condition   precedent,    19-844 
Notice   of  injury,  21-129 


426 


INDEX 


SUITS  AND  ACTIONS,   contd. 
Conditions   precedent,   contd. 
Partner,  bond  of  surviving,  21-103 
Partnership    accounting    to,    21-22 
Passenger   to   actions    by,    21-129 
Patent   to   public   lands,   to   bill   to 

vacate,  21-880 
Patents,   recording  assignment,   21- 

188 
Pleading,    20-102.    See    Pleading. 
Pleading  cross-demands,  23-788 
Preliminary    examination,    21-498 
Public  lands,    vacating    patent    to 

21-889 
Eedemption  from  execution,  16-231 
Reward,  to  proceedings  to  recover, 

23-185 
Sales,    actions    for    breach    of,    23- 
229 
Actions   for   purchase    price,   23- 

236 
Actions  to  recover  the  goods,  23- 

264 
Alleging    performance    of    condi- 
tions by  seller.  23-251 
Sheriffs  and  constables,  actions  on 
official   bond,   23-910 
To  actions  against,   23-868 
Specific   performance   to,   23-1025 
Suretv,  to  proceedings  against,  21- 

575 
Tender,  24-759 

To  action   against  state,  24-69 
To  mechanic's  lien  proceedings,  19- 

627 
United  States,  consent  to  be  sued, 
21-190 

Contract  or  tort,  see  Forms  of  Ac- 
tion. 

Control  of  action  by  state,  24-74 

Dead  person,  instituted  against,  14- 
785 

Decedent 'si  property,  sale  of,  an  ac- 
tion,  16-647 

Definitions,  suits  ag  used  in  acts  con- 
ferring jurisdiction  on  United 
States    district    courts,   25-425 

Distinction  .between  law  and  equity 
preserved  in  federal  courts,  25- 
473 

Distinguished    from    remedy,    22-714 

Distress,  as  an  action,  18-521,  526 

Equitable  cross-demands,  in  actions 
at  law,  23-631 

Extra  legal  remedies,  exTiausting,  14- 

Fence  viewers,  upon  award  of.  18-672 
Forms  of,  see  Forms  of  Action. 
Husband    and    wife,    between,    12-19 
As  to   separate   property,   11-704 


SUITS  AND  ACTIONS,  contd. 
Improvements,  for,   18-682 
Indian,  allottee,  by,   12-45 
Individual  Indians,   12-44 
Tribes,  12-42 
Injunction,    against    actions    at    ^aw, 
13-17,    117;    18-613;    21-46,    632 
Bond,  where  action  enjoined,  13-163 

Actions  in  bond,  13-314,  327 
Ejectment   enjoined,   21-32 
Mechanic's  lien  proceedings,  19-611 
Patents,    21-225 
In  rem,   21-675 
Interpleader,    to    prevent    vexatious 

suits,   14-177 
Intervention,  in  what  actions,  14-308 

Not   independent   suit,   14-288 
Jurisdiction,  necessity  of  suit  or  ac- 
tion, 17-674 
Leave  of  court,  to  sue  on  injunction 
bond,  13-331 
Insane  persons,  to  bring  actions  by 

and   against,   13-581 
Insolvency,   suits   by   assignee,    13- 

662 
Judicial    sales,    suits   to    set    aside, 

16-818 
Partner,  to   sue  representatives  of 
deceased,   21-   104 
Mandamus,  as  action  or  special  pro- 
ceeding,  19-123,   125 
A   civil  action,  19-246 
Where    civil    action    available,    19- 
162 

Moratorium,  effect  of,  19-856 
Motion,  remedy  by,  auxiliary  to  ac- 
tion,  15-134 
Partition   as   civil  action,   20-1005 
Pending,  when   deemed,  23-23 
Premature,  supplemental  pleading  of 

facts,  24-531 
Probate   proceedings,   21-658 

Aa  an  action  or  special  proceeding, 

26-178 
Probate  of  will,  not  an  action,  16- 
647 
Process,   to   commence,   21-684,   686 
Prohibition   to  prevent,  21-809 
Quo    warranto   as   civil    action,   22-73 
Receivership,    effect    of    on    pending 

actions,  22-434 
Removal  of  causes,  suits  and  actions 
at    common    law   and    in    equity, 
what   are,   22-764.    See   Eemoval 
of  Causes. 
Revivor,    general    treatment,    23-149 
Necessitv   that   action   bn   pending, 

23-154 
Of  suits  and   actions    23-149 
Right  of  action,  pleading,  13-61 
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SUITS  AND  ACTIONS,  confd. 

Scire    fiu'ias,    to    revive    actions,    23- 

17S 
Severance   of   actions,   23-822 
Sheriffs  jury,   proceeding  before   not 

an   action,  16-159 
Special  proceeding,  not  an  action,  15- 

153 
States  and  territories,  by  and  against, 

24-57 
Statutes  affecting  remedy,  application, 
22-719 
As   impairment   of   rights,   22-720 
Eepeal,  24-95 
Statutory  actions,  see  Statutory  Ac- 
tions. 
Successive  suits,  see  Successive  Suits.  | 
Supplementary    Iproceedings    as,    24- 

549 
Third   party   claim,  a   civil   suit,   16- 

125 
Time   to    commence,   to    vacate   judi- 
cial sale,  16-803 
Action    on    mining    lease,    19-808 
For  wrongful  discharge  of  servant, 

19-423 
Interpleader,  14-194 
Mining   claim   contests,    19-787 
Premature    commencement,    abate- 
ment, 1-29 
Admiralty,   1-424 
Arrest   of   judgment,   2-989 
Demurrer,  6-921 
Proceedings    to    enforce    liens    for 
wages,  19-443 
Sales,  damages  for  breach  of,  23- 

230 
Actions  for  purchase  price,  23-243 
To  'enforce  mechanic's  liens,  19-628 
Towns,    against,    24-862 
Unauthorized   person,   by,   14-779 
United    States,   by    and    against,    21- 
190;   25-217 

For    Indian    depredations,    12-47 
Waiver,  as,  of  condition  subsequent, 
of,  18-706 
Summary   proceeding,    of,    18-851 
"Writ  of  error  as  new  action,  26-613 
Writ   of  review,   2.''.-143 
SUMMARY  PROCEEDINGS  — Consult 
analvpis  of  this  article,  24-422.  See 
Forcible      Entry      and     Detainer; 
Judgments    and   Decrees,    Enforce- 
ment  of;    MuniciTJal  Corporations; 
Nuisance;     Penalties,     Forfeitures 
and     Fines;      Recognizances     and 
Bail;  Taxation. 
Affidavit  of  merits  or  defense  to  pre- 
vent, 1-661,  689,  691 


SUMMARY  PROCEEDINGS,   contd.  ^ 
Agriculture    liens,    warrants    of    seiz- 
ure   to    enforce,    18-646 
Appeal   bonds,  against  sureties,  2-83- 

87 
Appeal,   on,  from   patent   office  deci- 
sions,  21-177 
Arbitration,    judgment    in,    2-634 
Assistance,   writs   of,   3-140 
Attorneys,  by  clients  against,  18-848, 
856 
Lien,  to  enforce,  18-832,  841 
Bonds    and    undertakings,    on,   25-170 
Appeal,  2-83 

Forthcoming  bonds,  10-24 
Indemnity,  23-862 
Of   third   party   claimant,   16-137 
Officers,  20-752 

Of    sheriffs,    constables    and    mar- 
shals,   23-881 
Stay  bond,  24-481 
Boundaries,  to   determine,   18-652 
By  commissioners  or  processioners, 

18-667 
Transfer  of  cause,  18-660 
Certiorari,   to   review,    18-362 
Contempt  as,  16-647 
Criminal,  review  of,  23-139 
Damages,    for,    13-320 
Distress,   by   landlord,    18-521 
Elkins  Act,   suits  respecting,   14-282 
Escape,  for,  21-599 
Execution   sale,   to   enforce,   16-197 
Purchaser's   remedy,    16-220,   222 
Recovery    of    surplus    on,    16-205 
Redemption    from,    16-231 
Forthcoming  bonds,  to  enforce,  10-24 
Franchise,  to  prevent  exercise  of,  21- 

676 
G^arnishment,    on    bond    by    statute, 

does  not  prevent   action,  10-563 
Guardian    and    ward    for    accounting, 

10-822 
Health,    to    enforce    regulations,    10- 
981 

For  penalty,  10-985 
Highways,   to   remove   encroachments 

from,  11-167 
Incompetent,    against    committee    of, 

12-19 
Indemnity   bonds,    on,    23-862 

To  sheriffs  constables  and  marshals, 
23-857 
Indictment    not    applicable    to,    12-80 
Injunction,    against,    24-414 
Damages,  for,  13-320 
For  relief  against,  13-206 
Violation  of,  13-288 
Judgments,  as  bar,  15-559 
To  vacate  judgment,  15-199 
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SUMMARY  PROCEEDINGS,    contd. 
Judicial      proceedings,      as,      within 
statutes  defining  privilege  21-629 
Judicial  sales,  to  compel  execution  of 
deed,  16-827 
To    compel   purchaser   to   complete, 
16-829 
Jurisdiction,  must  appear  of  record, 

17-664 
Jury,    right    to,    16-855 

Attendance    of   jurors,    to    compe', 

16-1004 
Bonds,  proceedings  to  enforce,  16- 

907 
Licenses,  proceedings  to  cancel,  16- 

904 
Public      officers,      in      proceedings 
against,    16-908 
Justice  of  the  peace,  against,  18-389 
Justice's  court,  in,  17-972 
Landlord,   by,   res   judicata   operation 
of  judgment,  23-78 
Liens,  to  enforce,  18-1005 
Lien  for  services,   19-442 
Life   tenant,  proceedings   in   the  na- 
ture of  ejectment  by,  18-623 
Mandamus,     existence     of     summary 
remedy,    19-199 
To    compel   trial,   19-206 
Motions,    for    amendment,    15-135 
To   vacate,  15-230.  See  Motions. 
Nuisance,    abatement    of,    20-670 
Partner,  against  partner  not  served, 

21-97 
Principal  and  surety,  against,  21-587 

As  remedy  of  surety,  21-593 
Probate  courts,  in,  as  remedy  to  con- 
test  property    rights,    21-650 
Eeceivers,  by,   22-423 
Eeference  in,   18-853 
Ees  judicata  applicable  to,  23-27 
Revivor,  to  obtain,  23-174 
Sheriffs,     constables     and     marshals, 
against,    23-843,    845 
For    penalties,    fines    and    amerce- 
ments, 23-847 
To   enforce   attorney's  lien,   18-835 
Special  assessments,  to  collect,  23-973 
Stay  bond,   enforcing  by,  24-481 
Stipulations,    enforcement    of,    24-154 
Stock,   to   compel   transfer  of,  24-172 
Subrogation    in,    24-284 
Supplementary   proceedings,   24-548 
Taxation,   collection    of   taxes,   24-671 
Tax   collector,   against,   24-667,   668 
Tax  title,  enforcing,  24-706 
Transfer  to  higher  court,  where  title 

in   issue,   18-660 
Trials  in  criminal  cases,  24-1077 
Vendor,  by,  25-787 


SUMMARY    PROCEEDINGS,    contd. 

Witnesses,  privilege  of,  21-634 
SUlVrMONS,    see    Process;    Service    of 
Process     and    Papers;     Suits    and 
Actions. 
As  warrant  of  arrest,  26^27 
SUNDAY    AND    HOLIDAYS— Consult 
analysis  of  this  article,  24-429.  See 
Illegality,    How    Pleaded;    Implied 
and   Express   Agreements;    Intoxi- 
cating Liquors;  Service  of  Process 
and  Papers. 
Attachment,    issue    on,    3-469 
Dissolved    when,    3-757 
Service  begun  before,  3-502 
Bills    of    exceptions,    settlement    on, 

4-338 
Continuances,  length  of,  Sundays  not 

included,  18-61 
Default,  time  to  vacate,  18-114 
Distress,  levy  of,  18-531 
Execution,  issuance  of,  15-755 

Instructions   to   officer,   as   to   levy 

of    execution,    15-  15 
Eedemption  from  execution,  16-224 
Eeturn   of   execution,   18-140 
Sale  on,  16-178 
Injunction,   on  Sunday,   13-178 
Instructions  on,   13-971 
Judgment,    entered    on,    in    justice's 
court,   18-101 
Confessed  judgment,  entry  of,  14- 

816,   833,   1005 
Time  to   render,  18-98 
Transcript,    docketing,    14-1050 
Judicial  sales  on,  16-754 
Jury,  summoning  on,   17-301 
Discharge   of,   17-612 
Jury  lists,  computing  time  to  serve, 
16-1015 
Levy  on,   15-920 
Liquor,  charging  sale  of,  14-373 

Indictment    for    selling    on,    14-369 
Notice,  of  judicial  sales,  16-746 
Pleading  filed  on,  effect,  15-301 
Process,  returnable  on,  21-728 
Sunday     law,     variance     in     prosecu- 
tions under,  25-615 
Time,    including    in    computation    of, 
24-809 
To     serve     process,     Sundays     ex- 
cluded, 18-595 
Transcript,   filing,   18-284 
Undertaking  on  appeal,  filing  of,  18- 

240 
"Verdict  on,  in  justice's  court,  18-100 
Not   ground    for   new    trial,    20-456 
Warrant  of  arrest,  issuance  on,  26-31 


429 


INDEX 


SUPERSEDEAS  AND  STAY  OF  PRO- 
CEEDINGS —  Consult    analysis    of 
this     arflolc,     24-440.       See     Judg- 
ments   and    Decrees,    Enforcement 
of. 
Admiralty,  by  court,   1-529 
Bond  to  marshal,  1-511 
On  filing  cross-libel,  1-486 
Writ  or  order  of,  1-511 
Alien  enemies,  proceedings  involving, 

26-5 
Appeal  bond,  necessity  for,  18-235 
Appeals,   ds    supersedes,   15-757 

Criminal     appeals,     from     justices 

and  police  judges,  23-141 
Injunction,   in,   13-282 
Justice's    courts,   appeal   from,    18- 
265,  269 
Application    for    by    cross-complaint, 

granted  when,   11-21 
Attachment,  in,  on   appeal  by  inter- 
pleader, 18-267 
Before  due,  3-334 
Bankruptcy       proceedings,       against 
bankrupt,   3-938 
Not  by  appeal,  3-1009 
Bonds,   appeals   from   justice's   court, 
18-269 
Approval  by  judge  pro  tern,  16-638 
As  aid  to  or  substitute  for  appeal 

bond,  25-213 
Execution,  on  stay  of,  18-144 

As   affecting    execution,    15-785 
Filing,  effect   of  failure  to  file,  18- 

298 
Injunction,  stay  bond  in,  13-266 
Justice's    court,    appeal    from,    18- 

236 
Justification  of  sureties  on,   18-407 
Mandamus   in   respect   to,   19-213 
On   writ   of   review,   23-146 
Case    or   question   certified,   B.   I.,   4- 
749 
In   criminal   cases,   Wis.,   4-761 
Certificate  of  probable  cause,  tempor- 
ary stay,  4-870,   872,  874 
To     prepare     bill     of     exceptions, 
Mont.,   4-872 
'Certificate  of  reasonable  doubt,  4-875, 

877 
Certiorari,    suspends   proceedings    be- 
low, 4-932 
Operates  as,  11-61 
Chambers,     power    of    judge     at     to 

grant,  16-614 
Chinese  exclusion  proceedings,  11-914 
Commerce     commission,     suits     upon 

orders  of,   14-278 
Commerce      court,     of     commission's 
order,  5-172 


SUPERSEDEAS  AND  STAY  OF  PRO- 
CEEDINGS,   confd. 
Coiiuiu'rce    t-ourt,    contd. 

Supersedeas  on  appeal,  when,  5-173 
iComniitnient,   appeal   from   order,   13- 

546 
Contempt,  against  party  in  contempt, 
5-419 
For  failure  to  obey  mandamus,  19- 

291 
Pending  appeal,  5-431 
Costs,  of  execution,  5-977 

Until  payment  in  former  dismissed 
action,  5-972 
Court  commissioners,  power  to   order 

stay,  16-705 
Criminal  appeals,  on,  23-125 
Cross-bill,    pending    hearing,    6-291 

Effect  of  filing,  11-20 
Deportation,  stay  of,  11-903 
Discovery,  until  made,  7-538 
Pending  production,   7-634 
Until     interrogatories     on     motion 
are  answered,  7-279 
Elections,  pending  review  of  contest; 
'8-111 
Suspension   of  execution,  8-101 
Escape,    of    execution     on    judgment 

for,    21-601 
Execution,   stay  of,   15-906,   907;    18- 
144,  568 
Action  to  review,  a  sstay  of  exe- 
cution,  15-358 
Appeal     stayed,    execution    where, 

15-743 
Direct  proceeding,  a,  15-379 
Extending   time    to   issue,    18-133 
Judgment,   where   opened,   15-239 
Enforcement    of    judgment,    stay 
of      execution      as      limiting 
right,   16-555  ^ 

Enjoining    enforcement,    where 
judgment    superseded,     16- 
555 
Equitable     relief     from,     where 

execution    stayed,    15-277 
Set-off   of  judgment   on,   16-562 
Signature  to  stay,  18-108 
Exemption   claim  on,   to   stay  execu- 
tion, 11-499 
Forcible    entry    and    detainer,    8-1131 
Forthcoming   bond,   on    stay    of    sale, 
10-6 
Delivery    of   property   excused   by, 
10-19 
Fraudulent    conveyance,    for    motion 

to  set  aside  judgment,  10-183 
Frivolous  and  sham  pleading,  because 

of,  10-274 
Garnishment,  effect  as,  10-425 
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SUPERSEDEAS  AND  STAY  OF  PRO- 
CEEDINGS,  contd. 
Guardian,     appeal,     from     order     ap- 
pointing, 10-808 
From   order  removing,   10-815 

Habeas   corpus,   by    service    of    writ, 
10-928 
Not  by  appeal,  10-956 
Highway  proceedings,  11-60,  61 
Homestead,    in   judicial    sale    of,    11- 

331 
Improvements,  by  proceedings  to  re- 
cover, 18-684 
Injunction,    distinguished    from,    12- 
1008 
Judgment,    injunction    against,    as 

stay   of   execution,   15-355 
To     preserve     status     of    properly 
pending  action,  24-838 
Insane   persons,   actions   against,    13- 
582 

Insolvency,  upon  discharge  in,  13-683 
Judgment,  by  confession,  of  proceed- 
ings  on,   14-853 
Entry  of,  pending  stay,  14-1007 
Judicial  sale,  of,  16-750 

Notice,   for   defects   in,   16-740 
Notice  of  stay  to  officer  conduct- 
ing, 16-750 
Jurisdiction,  stay  for  want  of,  17-657 
Landlord's  dispossessory  proceedings, 
where  title  claimed  by  third  per- 
son,   18-599 
Bond,    necessity    for,    18-610 
Verdict    staying    execution,    18-568 
Mandamus,  in,  19-128 

Adequacy    of   supersedeas,   19-164 
To   review  rulings   as   to   stay,   19- 
203 
Mandate,  stay  of,  19-308,  349 
Moratorium,   effect   of,   19-857,   859 
Pardon,   on  application   for,  2-921 
Principal     and      surety,     judgment 

against,   21-588 
Prohibition,   in  proceedings  for  writ 

of,  21-826 
Quo  warranto,  in,  22-97 
Receivership    proceedings,    effect    of 

appeal  as,  22-378 
Replevin,    of    execution    of   writ,    22- 

915 
{Res  judicata,  effect  of  stay,  23-23 
Revocation  of,  by  clerk,  11-500 
Supplementary    proceedings,    24-559 
Undertakinpj    on,    cancellation    of,    to 
enforce    attorney's    lien,    18-832 
Vacation,  issuing    writs    of,    in,    16- 
614 


SUPERSEDEAS  AND  STAY  OP  PRO- 
CEEDINGS,  contd. 
Vendor   and   purchaser,   stay   of   exe- 
cution   for    price   till    deposit    of 
deed,  25-756 
Warrant,  of,  to  dispossess  tenant,  18- 

607 
Where  many  cases  involving  same  is- 
sues, 5-251 
Writ   of  entry,   of,   18-708 
Writ  of  'error,  as,  15-373,  757;  26-650 
Writ  of  possession,  of,  by  tender   of 

rent,   18-607 
Writ  of  review,  stay  effected  by,  23- 
144 
SUPPLEMENTAL  PLEADING  —  Con- 
sult analysis  of  this  article,  24-511. 
See     Puis     Darrein     Continuance, 
Pleas  of;  Time  to  Plead. 
Additional    affidavits   supporting   mo- 
tions, 20-34 
Admiralty,   1-481 

Where    original    prematurely    filed, 
1-425 
Affidavit,  in  attachment,  18-647 
Answer,   in   injunction,    13-115 
Amendment    by,    4-216 
Appeal,    on,    18-328 
Insolvency,   answer     showing     dis- 
charge in,  13-684 
Rent,   in  actions  for,   18-497 
Appeal,  supplemental  petition  on,  18- 
178 
Answer,  supplemental,   18-328 
Waiver  of  notice*  of  appeal,  as,  18- 
227 
Assignments,  in  equity,  3-121 
Bills,  21-205 

Injunction,  for,  13-108,  21-221 
Bills  of  review,  supplemental  in  nat- 
ure of,  4-456-458 
Bonds,  4-509 
Condemnation,   in,    to    assess    cost    of 

land,   15-387 
Continuation   of   injury,   alleging   by, 

26-78 
Copyright  proceedings,  subsequent  In- 
fringements,  5-514 
Corporations,  5-576 
Creditors'   suits,  6-221 

Supplying    jurisdictional    facts,    6- 
185 
Cross-complaint,  cause  of  action  not 

supplied,    6-310 
Damages,    to    recover,    in    injunction, 

13-108,   320 
Demurrer,   not   separate,   6-860 
Divorce,    7-783 
Ejectment,  7-1045 
Elections,  in   contests,  8-77 
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SUPPLEMENTAL  PLEADING,   contd. 
Evidoiu'o,  to   ytato  new,  21-205 
Fonner   adjudication,   setting   up,   15- 

624 
Fraudulent  conveyances,   10-174 
Garnishment,    supplemental    answers, 

10-537 
Guardian    and    ward,    permitted    for 

ward,  10-872 
Injunction,  supplemental  bill,  13-103, 
lOS,   140,   281 
Damages^  to  recover,  13-320 
Judgment,   to   set  up,   13-109 
Notice    on,    13-151 
Insolvency,    schedule    in,    13-654 
Insurance,  where   suit  premature,  14- 

48 
Interveners,  joinder   in,   14-321 
Leave   of   court   to   file,   21-221 
Libel  and  slander,  complaint  in,  18- 

942 
Mining     claims,   in   suits     to     deter- 
mine,   19-787 
Mortgages,    foreclosure    proceedings, 

19-967 
Note  of  issue,  effect  on,  24-1037 
Partition,  in  suit  for,  20-1034 
Patents,  infringement     suits,     21-205 
Bill    for    cancellation,   by    assignee 

pendent   lite,  21-225 
Bill  for  injunction  against  infringe- 
ment, 21-221 
Process,  necessity  of  new  process,  21- 

691 
Eelease,  pleading  by,   22-690 
Eemand,  after,  19-330,  326 
Eent,  in  actions  for,  18-497,  502' 
Replication,  22-968 
Revivor,   on,   23-169 

Supplemental  complaint  for,  23-173 
Service   of,   23-508 

To  state  cause  of  action  subsequent- 
ly accruing,  24-349 
Vacation,   power   of   judge  in   to   al- 
low,  16-612 
Verification   of,   13-91,  109 
Waiver,  as,  of  notice   of  appeal,  18- 
227 
SUPPLEMENTARY  PROCEEDINGS— 
Consult  analysis  of  this  article,  24- 
547.  See  Creditors'     Suits;     Judg- 
ments and    Decrees,    Enforcement 
of. 
Collateral    attack,    in,    on    justice's 

judgment,    18-121 
Court   commissioners,  before,   16-705 
Execution,  in  aid   of,   18-143 
Guarantor,   against,   of   lessee,   18-474 
Judge,     disqualified   as  having     been 
former  counsel,  16-665 


SUPPLEMENTARY     PROCEEDINGS, 

contd. 
Jurisdiction    over,    of   judges    out    of 

court,    16-621 
Removal  to   federal  court,  22-774 
Stay  by  bankruptcy,  24-455 
Subpoena,   issuance   by   attorney,  24- 

277 
Taxation,    to    collect    taxes,    24-673 
SUPPORT,  see  Divorce;   Husband  and 
Wife;  Parent  and  Child. 
Of  child,   20-846 
Of   parent,    20-847 
SUPREME  COURT,  see  Appeals;  Argu- 
ments;    Briefs;     Courts;    Jurisdic- 
tion;   Law   of   the   Case;    Mandate 
and  Proceedings     Thereafter;     Re- 
mission   of    Damages;     Stare    De- 
cisis;  United  States  Courts;   Writ 
of  Error. 
SURETYSHIP,  see  Principal  and  Sur- 
ety. 
SURETY  TO  KEEP  THE  PEACE,  see 

Security  To  Keep  the  Peace. 
SURFACE   WATERS,  see  Waters  and 

Watercourses. 
SURGEONS,   see   Physicians   and   Sur- 
geons. 
SURPLUSAGE  AND  SCANDAL— Con- 
sult analysis  of  this  article,  24-576. 
See  Indictment  and  Information. 
Abortion,  surplusage,   1-98 
"Administrator    of,"   as   surplusage, 

21-724 
Admiralty,  1-449,  464 
Adulteration,    1-584 
Adultery,   surplusage,   1-611 
Affidavit,  in  criminal,  12-893 
Appeal,  in  notice   of,   18-218 
Appraisement,    in,    on    execution,    16- 

175 
Averments  on  information  and  belief, 

12-892 
Bills,    and   answers,   4-120 

Exceptions    and    motion    to    strike, 

4-150,  180 
In  answer,  4-167 
Need  not  answer,  4-158 
Boundaries,  in  suggestion   as  to,  18- 

659 
Briefs,  in,  effect,  5-1006 
Caption,  in,  as  to  description  of  court, 

12-177 
Case,  the  action  on  the,  vi  et  armis, 

4-648 
Certiorari  bond,   in,   18-375 
Common    carrier,    alleging    duties    of, 
21-133 
Tortious  acts  of  servant,  21-123 
Conclusions  of  law,  surplusage,  5-205 
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SURPLUSAGE  AND  SCANDAL,  contd. 
Continuaudo   as,   14-384 
Cross-demands,  in   pleading,  23-785 

Waiver  of,  23-793 
Demurrer,    for    surplusagef,    6-908 
Admissions  br,   18-926 
To  indictment,  12-650 
Departure,  in  material  matters,  7-122 
Duplicity,   as,   7-944 
Duty,  averment  of,  as  surplusage,  20- 

306 
Execution,   in   writ   of,    15-791 
Ground   rents,   stay  of  execution,   18- 

693 
Indictment   and   information,   in,    12- 
502,  510,  555;   14-358 
Highways,  failure  to  repair,  11-119 
Homicide,    11-592,   632 
Larceny,   18-731 
Libel,  for,  18-964,  969 
Liquor  laws,     prosecutions     under, 

14-358,  407,  427,  437,  439 
Public    lands,    cutting    and    remov- 
ing timber,   21-892 
Wounds,  description  of,  11-627 
Injunction,  in  answer,   13-223 
Innuendo,    in    libel    and    slander,    18- 

910 
Judgment,   in,    15-33 

Injury  from  liquor,  14-487 
Motion  to  vacate,  in,  15-217 
Judical  notice,  averments  as  to  mat- 
ters of,  16-600 
Landlord's  summary  dispossession,  in 

complaint,    18-587 
Libel  and  slander,  names  of  those  to 
whom  published,  18-913 
Indictment,    see    supra.   Indictment 

and    information. 
Innuendo,    18-910 
Master  and  servant  in  complaint  for 

injury  to   servant,   19-476 
Motion,   in,   to   vacate   judgment,    15- 

217 
Municipal  charter,  alleging  provisions 

of  as  redundancy,  20-102 
Notice,  in,  of  appeal,  18-310 

Execution  sale,  notice  of,  16-169 
Not  multifarious,  20-61 
Process,  in,   21-723 

Unnecessary    indorsements    on,    21- 
755 
Proof   of   matters  of   surplusage,    18- 
944 
Variance,  25-643 

In  civil   cases,  25-646 
In   criminal   cases,  25-561 
Quashing,  for   surplusage,   12-609 
Eepugnant    allegations,    rejection    as 
surplusage,  12-341 


SURPLUSAGE  AND  SCANDAL,  contd. 
Eeturn,  in,  of  service  of  process,  23- 

104 
Striking    out    irrelevant    matter,    24- 

264 
Striking    out    scandal,    time    for,    24- 

267 
Striking  out  surplusage,   12-561,  659 
Variance  as  to,  see  supra.  Proof. 
Verdict,  in,  criminal  cases',  25-1015 
Homicide,  11-684 
Robber.y,   23-199 
SURPRISE,  see  Amendments  and  Jeo- 
fails;  Continuances;  Mistake. 
Judgment,      vacating     judgment     on 
ground    of,    12-782;    15-182,    235; 
16-811 
Equitable  relief,  as  ground  for,  15- 
290,  309,  352 
Jury,  disqualified  jurors,  17-130 
New  trial,  as  ground  for,  20-480 

Specifying,  20-603 
Rehearing  for,  22-656,  680 
SURREJOINDER     AND    SURRE-BUT- 
TER,  22-688.  See.    Rejoinder     and 
Subsequent  Pleadings. 
SURROGATE'S  COURT,  see  Decedents' 

Estates;  Probate  Courts;  Wills. 
SURVEY,  see  View. 
Of  homestead,  11-318 
Necessity  of,  11-323 
SURVIVAL— Consult    analysis    of    this 
article,     24-586,       See     Abatement, 
Pleas  of;  Revivor.  See  also  Abate- 
ment. 
Corporations,     dissolution,    effect    on 

pending  action,   26-438 
Death,    effect,    1-527;    6-372 

On  appeal,  2-230 
Distress,  for  rent,  18-526 
Ex  delicto  actions,  11-198 
Execution,  in  favor  of  survivors,  15- 

767 
Federal  courts,  in  effect  of  state  law, 

25-479 
Fraud  and  deceit,  action  at  common 

law  and  by  statute,  10-42 
Injunction  bonds,  actions  on,  13-336 
Injuries  from  highways,   actions  for, 

11-198 
Innkeepers,   actions     concerning,     13- 

417 
Landlord's    dispossessory    action    of, 

567 
Libel  and  slander,  of  actions  for,  18- 

891 
Mandamus,  19-256 

Marriage,  of  cause  of  action  for  an- 
nulment, 19-371 
Mesne    profits,   of    right    to,    19-778 
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SURVIVAL,  contd. 
Mining    claims,    19-788 
Mortgages,  of  right  to  foreclose   19- 

915 
Partner,  death  of,  21-100,  02 
Probate  proceedings,   26-182 
Kepresent^ative  party,  effect  of  death, 

20-951 
Revivor,  of  actions,  23-149 

Of  action  that  does  not  survive,  23- 
179 
Sheriffs  and  constables,  of  causes  of 

actioil    against,   23-892 
Stocldiolders'      liability      on     unpaid 

sixbseription,  24-199 
Supplementary  proceedings,  of,  24-560 
Tenants  ia  common,  action  for  rent, 

18-483 
What   law  governs,   22-731 
Workmen's     compensation,    effect    of 
workman's   death,   26-546 
SWEARING,  see  Blasphemy;  Disorder- 
ly Conduct;  Oath  and  Afl&rmation; 
Obscenity;  Profanity;  Verification. 
SY]MBOLS,  see  Indictment  and  Inform- 
ation; Pleading. 
TAXATION— ^Consult    analysis    of   this 
article,  24-640.  See  Customs  Duties; 
Internal  Revenue;  Licenses^   Spec- 
ial   Assessment;    Title;    Waste. 
Action  to    compel,   as   action   against 

state,   24-66 
Actions  to  collect  taxes,  as  collateral 

proceedings,   15-384,   388 
Appeal  by  taxpayer,  from  assessment, 

14-136 
Assessments,    enforcement    of,    inter- 
est of  judge,  16-652 
Board*  of  equalization,   collateral  at- 
tack on  orders  of,  15-396 
Cloud  on  title,  assessment  lien  as,  21- 
997 
Tax  deed  as,  21-997,  998 
Collateral  attack,  on  tax  proceedings, 
15-390,  396,  409 
Presumptions  on,  15-434 
Compelling     list     of     property,     new 

trial,   20-399 
Cross-demands,  in  actions  to  recover 
taxes,  23-623 
Based  on  claims  for  taxes,  23-714 
Executions,  on  taxes,  15-852 
Illegal  taxes,  recovery,  14-140,  191 
Legality  of  tax  as  issue  in  justice's 
court,   18-167,   169 
Indian    allottee,    taxes    on    lands    of, 

12-44 
Injunction,     against     multiplicity     of 
prosecutions,   24-420 
By  taxpayer,  13-14,  20,  34,  198 


TAXATION,   contd. 

Injunction,  contd. 

Interest   of  judge,  16-656 
Internal  revenue,  see  Internal    Rev- 
enue. 
Interpleader,   by    taxpayer,    14-191 
Intervention,  by  taxpayer,  14-304,  307 
Judge,   taxpayer,   as   ground   for   dis- 
qualification,  16-653,   656 
Judgment,   right   of   taxpayer   to  va- 
cate, 14-841 
Res  judicata  operation  as  to  tax- 
payers, 23-88,  90 
Jurisdiction,  in  tax  proceedings,  15- 
432 
Justice  of  the  peace,  of,  17-966 
Jury,  in  assessment  proceedings,   16- 
903 
Jurors,  taxpayers  as,  17-36 

Effect    of   failure   to   pay   taxes, 
17-121,    142,    295 
Landlord's  dispossessory  proceedings, 
default   in   taxes,   18-577 
By  purchaser  at  tax  sale,  18-  574 
Life  estate,  bill  to  apportion  assess- 
ment on,  18-624 
Remedies  against  life  tenant,  where 
taxes  not  paid,  18-631 
Liquor    laws,    enforcement    by    tax- 
payer,  14-473 
Mandamus,    against    assessment    offi- 
cers, 19-143 
Against     municipality     to     satisfy 

judgment,  20-112 
To    compel    collection,    19-251 
To   compel  levy,  19-241 
To   compel  repayment,   23-844 
To  compel  return  of  taxes,  19-254 
To  prevent  levy,  19-253 
Municipal  debt,  to  satisfy,  15-854 
Notice,    to    delinquent    taxpayer,    21- 
735 
To  taxpayers,  of  sale,  21-735 
Receivership,     seizure     of     property 

under,   22-361 
Refund    of    taxes,    internal    revenue, 

14-138 
Removal    of    proceedings    to    federal 

court,  22-771 
Res    judicata,    decisions    in    taxation 
proceedings,  23-37 
Decison   as   to    tax   exemption,   23- 

42 
Judgment  reducing  assessment,  23- 
19 
Sales,  setting  aside,  suit  against  state, 

24-59 
Special  assessments,  23-964 
Collectable  as  taxes,  23-975 
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TAXATION,  contd. 

Statute  of  limitations,  as  defense  to 

suit  on  tax  bill,  18-1021 
Tax  judgment,   collateral   attack   on, 

15-390,  409 
Tax  sale,  a  judicial  sale,  16-716 
Eevivor  of  bill  to  redeem  from,  23- 
160 
Tax  title,  quieting,  right  to  jury,  16- 
892 
Setting   aside,   at    instance    of    re- 
maindermen,  18-630 
Towns,  by,  suits  involving,  24-861 
Witness,    taxpayer    as,    where    inter- 
ested as  such,  13-904 

TAXATION  OF  COSTS,  see  Costs. 
TAXPAYER'S    SUIT,     13-14,     20,     34 

198;  20-167;  24-861 
TECHNICAL  WORDS,  see  Indictment 
and      Information;      Instructions; 
Pleading. 
Common  law,  in  charging  offenses,  at, 

12-308 
Homicide,  to  charge,   11-573 
In  indictment  or  information,  12-308 
Malice,  to  allege,  11-573 
Sand-packing,  not  a  technical  word, 
12-308 

TELEGRAPHS  AND  TELEPHONES— 

Consult  analysis  of  this  article,  24- 
716.  See  Injuries  to  Persons  and 
Property;  Penalties,  Forfeitures 
and  Fines;  Process;  Public  Service 
Corporations;  Service  of  Process 
and  Papers. 
Affidavits  on  facts  received  by  phone, 

12-895;    25-1090 
Injunction,     by     telephone  company, 

13-20 
Jury,    telephone    conversations   with, 

17-506 
Negligent    non-delivery,    survival    of 

cause   of  action,   24-617,   619 
Process  or  notice,   service   of,   23-558 
Rates,  restraining  enforcement  of,  13- 

77n 
Telephone   message   as   evidence,   17- 
107 
TENANTS  BY  ENTIRETIES,  see  Hus- 
band and  Wife. 
TENANTS      IN      COMMON— Consult 
analysis  of  this  article,  24-746.  See 
Joint   Tenants;    Lands   and    Land 
Transfers;    Parties;    Party  Walls. 
Actions   and    suits   by,    14-741 

Death  of,  effect,  24-597 
Attachment,   of  interests,   3-322 
Boundary    commissioners,    as    parties 
to  application  for,   18-668 


TENANTS  IN  COMMON,   contd. 

Commons,    actions    between    co-com- 
moners,  18-637 
Cropper  and  owner,  actions  between, 
18-459 
Joinder,   as  parties,   18-460 
Distress  by,  18-525 
Execution,   on   interests   of,   15-861 
Crops,   15-894 

Sale,    as   purchasers    at,    16-194 
Appraisers  on,  16-174 
Redemption   from,   16-228 
Fixtures,   trespass   for  injury  to,   18- 

678 
Forcible    entry   and    detainer,    8-1102 
Homesteads,   as  claimants,   11-428 
Injunction,    bj    one    of    several    ten- 
ants, 13-28 
Joinder  of,  in  appeal,  highways,  11-66 
Contract    actions,    11-969 
Cropper    and    owner,    .actions    be- 
tween, 18-460 
Use  and  occupation,  action  for,  18- 
483 
Judicial  sales,  as  purchasers  at,   16- 

773 
Mesne  profits,  recovery  by,  19-777 
Mlining  claims,  ejectment  for,  19-797 

Quieting   title   to,   19-800 
Partners  as,  accounting,  21-45 
Rent,  actions  for,  18-482 

Defense   of,    non-joinder,    18-492 
Pleading,   18-488 
Replevin  by,  22-893 
Restitution,  joinder  of  parties  in  ac- 
tion for,  19-359 
Restrictions  in  deeds,  enforcement  by, 

18-712 
Third  party  claims  by,  16-131 
Trespass,  action  by,  24-9'41 
Trespass  to  try  title,  action  between^ 
24-996 
Joinder  of,   24-997 
Use    and    occupation,    action    on    ex- 
press agreement,  25-512 
Joinder  in  action,  18-483 

TENDER— Consult     analysis     of     this 
article.     24-759.     See  Deposit     In 
Court;  Payment. 
Accord    and    satisfaction,    tender    or 

delivery,   1-182,   183 
Admiralty,  effect  on  costs,  1-530,  577 
Animals,  of  compensation  for  injury 

to,   1-969 
Appeal  costs,  of,  18-231 
Assumpsit,  especially  i)leaded,  3-190- 

213 
Attorney,  to,  of  amount  of  judgment, 

16-.557 
Bonds,  plea,  4-518 
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TENDER,  confd. 

Certiorari,    of   justice's   fees    on,    IS- 

373 
Costs,   offer  of  judgment,  5-850,   854 
Distinguished  from  tender,  5-851 
Keeping  good,  5-863  . 
Covenant,   action   of,   alleging   tender 

of   performance,    6-147 
Deed,  as  condition   to   foreclosure   of 
vendor's  lien,  25-718 
As   condiiion   to    suit   for  price   of 
land,  25-762 
Detinue,   7-479 

Distress,    after    tender    made,    18-535 
.Duress,  of  benefit  by  defendant,  7-951 
Eminent  domain,  of  payment,  8-355 
Estrays,   by   owner   claiming,   8-716 
Exchange  of  realty,  of  performance, 

18-693 
Execution  sale,  in  proceedings  to  set 
aside,  16-210 
Eedemption  from  execution,  on  16- 

229 
To  purchaser,  of  deed  or  certificate 
of  sale,   10-198 
Factors  and  brokers,  refusing  by  prin^ 
cipal   waives,   8-884 
In  action  by  prineipalj  8-908 
Forthcoming  bonds,  breach  by  failure 
to,   10-16,   17 

Freight     carrier,     no     allegation     re^ 

quired,   10-244 
Insolvency,  by  assignee,  13-662 
Judgment,  of  payment,  16-557 
Judicial  sales,   no   setting  aside,   16- 
820 
Redemption   from,   averring   tender 
in  bill  for,  16-833 
Medium  of,  16-557 
Of  taxes  paid,  in  action  to  impeach 

tax  title,  24-710 
Passenger,    by,    of    fare,    allegations 

as  to,  21-155 
Pleading,    in     ejectment    for    leased 
premises,   18-566 
Injunction,  in,  13-85 
In  plea  of  usury,  25-518 
Eedemption    from   judicial   sale,   in 

bill    for,    16-833 
Specific  performance,  23-1052 
Tender   of   performance    by    seller, 

23-231 
Vendor's  lien,  allegation  in  suit  to 
foreclose,  25-734 
Rent,    of,    effect    on    attachment,    18- 
507 
As  stay  of  writ  or  warrant  of  pos- 
session,   18-607 
Repurchase  agreement,  tender  in,  12- 
26 


TENDER,  contd. 

Specific    performance,    prior    to,    23- 

1027 
Transcript,  filing  fees,  18-286 
TERMiS,   see   Costs. 

Amendments,    on    allowance    of,    18- 

331 
Disclaimer,       patent       infringement 

cases,    21-221 
Execution,   upon   issuance,    15-776 
Judgments,    upon    opening    or   vacat- 
ing,   15-234,   240 
Review-  on   appeal,   15-254 
Pleading,  filing  belated,  21-221 
Revivor,    on    allowing,   23-172 
TERMS  OF  COURT,  6-27 

Abolished,  amending  judgment  where, 
15-109 
Motion  to  vacate  where,  15-194 
Acts    at    subsequent    term,    vacating 
judgment,    15-154,    187;    18-112 
Amendment    of    mandate,    19-349 
As  collateral  attack,  15-387 
By  bill  in  equity,  15-260 
Entry   of  appearance  on  appeal  in 

criminal    cases,    23-123 
Modifying    or  amending  appellate 

judgment,   19-346,   348 
Return   of  process,  amendment  of, 

23-105 
Revivor,  23-177 
Supplying  lost   process,   21-756 
Acts  in  vacation,  powers  of  court  in, 
6-44;   13-156;   16-608 
Entry   of  judgment,   19-334 
Execution,    issuance,    15-755 
On    interlocutory   judgment,     15- 
■727 
Filing   mandate   or   remittitur,    19- 

309 
Hearing  in,  11-3 

Mandamus,   19-277 
Indictment,   finding    of,   12-94 
Information,  filing,  12-120 
Injunction  in,  13-178 

Dissolution   of  injunction,   13-242 
251 
Issuance  of  mandamus,   16-627 
Judgment,    entering    judgment    in, 
15-190 

■By    confession,    14-814 
By    consent,    14-920 
Amending   judgment,    15-111 
Entry  of,  14-1001 
In   criminal   cases   after  remand, 

19-364 
Vacating    judgment,    15-195 
Justification   of   sureties,   18-402 
Mandamus,   judgment   in,   19-280 
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TEEMS  OF  COURT,  contd. 
Acts  in  vacation,  contd. 

Prohibition,    power    to    issue    writs 

of,   21-815 
Receiver,  appointment  of,  18-1106 
Return  of  process,  23-99 
Special   venire,   ordering,   16-981 
Trial    of    landlord 's    dispossessory 
proceeding,  18-600 

Appeal,  hearing  on,  18-307 
Attorney's  lien,  bill   to    enforce,   18- 

842 

Costs,  term  fees,  5-942 
Default,  judgment  by,  14-897 
Execution,  \e\j  of,  15-919 
Sale   on   execution,   16-178 
Vacation,    issuance    in,    see    supra, 
Acts  in  vacation. 
Indictment,   finding   of,   12-93 
In  equity,  11-14 
Information,  filing  of,  12-119 
Injunction,    trial    of,    before    return 
term,  13-173n 
Damages  in,  at  what  term,  13-321 
Vacation,  motion  in,  13-253 
Insolvency,   13-643 
Issues    to    jury,    time    for    submission 

of,   14-531 
Judge  pro  tern,  authority  confined  to 
term,   16-636 
Special   judge,  powers   after   term, 
16-698 
Judgment,   amendment   of,   15-100 
Subsequent    terms,    powers    at,    see 
supra.  Acts  at  subsequent  term. 
Vacating  judgment,  14-842;  15-186, 
199,  208 
Confessed  judgment,  14-851 
Consent    judgment,    14-925 
Judicial  sales,  confirmation  of,  16-789 
Objections   to   manner   of   conduct- 
ing,  16-781 
Setting  aside,  16-802 
Jury,  demand  for,  16-915,  920 

Discharge  of  jury,  at  expiration  of 

term,   17-623 
Ordered   for  wrong  term,   17-80 
Special   venire,  at  what  term   ord- 
ered,   16-981 
Waiver  of,  pffect  as  to  subsequent 
term,    16-939 
Landlord's  lion,  trial  of  proceedings, 

to  enforce,  18-556 
Lapse  of  term,  6-34 
Mandamus,   return   to,   19-270 
Mandate,    recalling    after    term,    19- 

.346,  348 
Notice,  of  motion,  1.5-139 
Special  term,  notice  of,  15-309 


TERMS  OF  COURT,  contd. 
Plea  in  abatement,  at  what  term,  18- 

40 
Process  return  of,  21-727 

At  what  term,  23-99 
Recess  where  no  terms,  6-43 
Sessions   distinguished,    6-27 
Simultaneous  sessions,   6-35 
Special  terms,  6-36-38 

Notice   of,   15-309 
Sureties,  exception   to,  18-401 
Third  party  claims,  trial  of,  16-142 
Trial,    at    what    term,    after    remand 

in  criminal  cases,  19-364 
Vacation,  see  supra  Acts  in  vacatioa 
TERRITORIAL  COURTS,  24-80 
TERRITORIES,   see    States   and   Terri- 
tories;     United      States;      United 
States  Courts. 
Courts  of  the,  see  Courts. 
TESTE,  see  Attestation. 

Process,   of,   21-737 
THEATERS    AND    SHOWS— Consult 
analysis     of     this     article,     24-785. 
See  Civil  Rights;   Injuries  to  Per- 
sons and  Property;  Licenses;  Muni- 
cipal Corporations. 
Agricultural      societies,     horse,     etc., 
races,  actions  for  injuries  at,  18- 
640 
Exemption,  motion  picture  apparatus, 

16-58,   62,   64 
Grand    stands,    complaint    for    injury 

from,  18-641 
Jury,  right  to  patronize,  17-443,  450 

THEORY   ATsTD   CONSTRUCTION   OF 
PLEADINGS,  see  Construction  and 
Theory  of  Pleadings. 
THEORY   OF  ACTION,    see   Construc- 
tion and  Theory  of  Pleadings. 

Change   by   substituted   attorney,   24- 
298 
THIRD  PARTY  CLAIMS,  see  Attach- 
ment;     Garnishment;      Judgments 
and  Decrees,  Enforcement  of;   In- 
tervention. 

Affidavits,   to   support,   16-132 

Attachment,  in,  for  rent,  18-504,  518 

Bonds,  on,  16-133,  134 

Change  of  venue,  16-143 

Consolidation  of,  16-142 

Costs  in,  16-158 

Effect  of  intei-posing,  16-138 

Execution,  on,  16-124 

Findings  in,   16-154     • 

Tssiif^   in,   16-143 

.Judgment    in.    16-155 

Jurisdiction    of,    16-142 

Jury,  to  try  issues  on,  16-905 
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THTRD  PARTY  CLAIMS,  contd. 

l.ions,  in   prooeedings  to  euforce,  18- 

1015 
Manner  of  making,  16-132 
Nature  of   remedy,  16-124 
Parties   to,    16-127,   147 
Pleadings,  in,   16-143 
Keplevin,  to  assert,  18-519 

To  property  replevied,  22-915 
Eeview   of   proceedings,   16-158 
Sequestration,     claims     to     property 

seized,  23-492 
Time  to  make,  16-133 
Trial  of,  16-146 
Venue,  16-142 
Verdict  in,  16-154 
THREATS  —  Consult    analysis    of    this 
article,   24-789.     See  also   Criminal 
Procedure. 
Attachment,  for  threats  to  dispose  of 

property,  3-380 
Costs  on  peace  bonds,  5-764 
Letters,  venue  of  offense,  25-933 
Of     injury,     see     Injunctions;     Quia 
Timet;  "   Security     to     Keep     the 
Peace. 
Threatening  matter  in  mail,  see  Post- 
Office. 
TBIBEE,  see  Logs  and  Logging;  Pub^ 

lie  Lands;  Waste. 
TIME  —  Consult   analvsis   of  this  arti- 
cle,   24-792.        See    Certainty    in 
Pleading;    Indictment    and    Infor- 
mation;  Time  to  Plead. 
Acknowledge,   to,    service   Of  process 

or  papers,  23-561 
Actions,  to  bring,  see  Limitation  of 

Actions;  Suits  and  Actions. 
Adjournment,  to   obtain,   18-57 
Alleging    time,    breach    of    contract, 
11-1008 
Highways,  injuries  from,  11-227^ 
Indictment     and    information,    in, 
12-608 
Amending   as  to,   12-551,   554 
Caption,  alleging  time  of  finding 

indictment  in,  12-178 
Certainty  in,  12-296 
Continuando,  to  charge  time,  14- 

426 
Homicide,    11-579 
Internal    revenue,     violation     of 

laws,  14-154 
Intoxicating  liquors,  14-431,  432, 

454 
Juvenile    acts,   violation   of,   12- 

884 
Nuisance,  20-693 
Riot,  23-187 
Robbery,  23-193 


TIME,  coiifd. 

Alleging  time,  contd. 
Indictment  and  information,  contd. 
Statutes  dispensing  with  allega- 
tions  of,  12-297 
Injunction,  in,  13-61,  71 
Injuries,   of,   to    animal    on   track, 
22-259 
To  passenger,  21-136 
Justice's  court,  in,  18-34 
Libel  and  slander,  time  of,  18-912 
Performance    of    contract,    11-1004 
Preliminary    complaint,    in,    12-136 
Sales,  in  actions  for  purchase  price, 

23-248 
Tender,   of,   24-768,   771 
Verdict,  aider  bv,   of  defective  al- 
legation,   12-700 
Amend,    to,    1-869 
After   remand,   19-330 
Appeal,   pleadings  on,   18-331 
•Caption,    12-564 
Execution,  15-829 
Indictment,    12-548 
Information,   12-556,   561 
Injunction,  in,  13-103,  107 
Judgment,   15-100 
Process,  21-784 
Return  of  process,  23-105 
Verdict,   11-690 
Appeal,  for  taking,  2-301;  13-620;  18- 
197,  271 
Highway  proceedings,  11-62,  129 
Infants,  actions  concerning,  12-795 
Insolvenev,   13-690 
Intervention,  14-339 
Mandamuf!,    19-295 
Appeal  bond  for  filing,  18-238 
Appraisement,  for,  minor's  property, 
12-824 
On  exemption  claim,  11-515 
Attachment,    endorsements    on    writ, 

of,  21-752 
Bills  of  exceptions,  extending  time  to 

settle,  16-616 
Briefs,  to  file,  commerce  commission, 

14-262 
Certiorari,   to   make   application,    18- 
372 
To  issue,  18-875 
Claims,  against  estate  of  partner,  21- 

7 
Composition  with  creditors,  for  filing, 

13-672 
Computation   of  time   to   plead,   24- 

822 
Computing  time,  filing  appeal  bond, 
18-240 
Execution,  issuance  of,  15-755 
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TIME,  contd. 

Computing  time,   contd. 

Judicial   sale,   notice   of,   16-746 
Contempt,   to    file    answer    in,    13-303 
Continuances,    to    obtain,    18-57 
Continuando,   to   charge   time,   14-426 
Cooling  time,  when  question  of  fact, 

homicide,   11-649 
Court,   to   hold,   an   element   of  juris- 
diction,   17-649 
Criminal   complaint,   to   make,   12-130 
Criminal    proceedings,    beginning    of, 

21-497 
Death,  of,  variance  in  indictment,  11- 

583 
Debt,    of  accrual   of,   exemption,   11- 

497 
Demurrer,  for  hearing  on,  13-112 
Dismissal,  for,  13-273 
Distress  warrant,  to  levy,  18-531 
Election,  for,  of  counts,  12-680 

Of   offenses,   12-686 
Execution,    to    issue,    15-750;    18-131 
Death   of  party,   on,   15-772 
Amend    execution,    to,    15-829 
Bids,   time   for,    16-190 
Eeceipt    of    execution    process,    of, 

indorsement   on  writ,   15-818 
Eedeem   from,   to,   16-223 
Return,  to  make,  18-135 
Sale,  to  make,  16-178 

Setting  aside  sale,  to  move  for, 
16-207 
Exemption,  for  assertion   of,   11-487, 
488 
For  contesting,  11-520 
Filing,  see  Filing. 
Hearing,  for,  in  equity,  11-14,   16 
In  injunction,   13-155,   173 
On   appeal,   18-307 
Heirs,  for  instituting  proceedings  to 

determine,    12-917 
Homestead,  declaration,  of,  filing,  11- 
307,   316 
For  alloting,  to  deceased's  family, 

11-386 
For  asserting  claim  of,  11-327,  420 
For  contesting  right  to,  11-322,  395 
Of   occupancy   of,    11-302 
Homicide,    averring   time    in   the    in- 
dictment,   11-579 
Indictment,     charging    time     in,     see 

supra.    Alleging. 
Indictment    or   information,   to    serve 

copy  of   23-565 
Infants,  sale  of  property,  12-818,  823 

831 
Information,    charging    time    in,    see 
supra.   Alleging. 


TIME,  contd.   . 

Information,   contd. 

Filing,  time  for,  12-119 
Injunction,   issuance    of,   13-177 

Bond,  to  commence  suits  on,  13-328 
Damages,  time  to  assess,  13-318 
Dissolution    of,    for,    13-214 

Lapse    of   time    as    working    dis- 
solution,  13-240 
Reinstatement    of    injunction,    for 

application,    13-284 
Service   of   writ,   13-189 
Violation    of    injunctions,   proceed- 
ings for,  13-294 
Insanitv      inquisition,    setting   aside, 

13-473 
Insolvency,    for    proving    claims,    13- 
671 
Disicharge    in,    for    application    to 
annul,    13-680 
Instructions   for,   13-724,  954 
For   requesting,   13-754 
Granting    time    to    prepare,    13-726 
Insurance,   for   proof   of   loss,    14-70 

To    sue    on   policy,    14-47 
Internal   revenue,   pleading  violation 

of,   14-154 
Interpleader,  for  filing,  14-194 
Substituting   parties,    14-226 
Interstate       commerce       commission, 
■when     orders    become    effective, 
14-268 
Answers,   time  to    file,    14-258 
Briefs,  to  file,  14-262 
Intervention,   for,    14-317 
Intoxicating  liquors,  alleging  sale  of, 
14-412,   482 
Notice  of  forfeiture,  time  for,  14- 
507 
Issues  to  jury,  for  application  to  sub- 
mit, 14-531 
Joint  tenancy,  when  tenant's  interest 

larises,    14-736 
Judge,  to  object  to  qualifications  of 

16-682 
Judgment,  to   enter,  18-97 

By    confession,    14-814,   831 
Amend,  to,  15-107,  136 
Entry  of,  for,   14-999 
Infants,  against,  for  attacking,  12- 

787 
Opening  and  vacating,  15-186,  196, 
208 
Confessed    judgments,    14-841 
In  justice's  court,   18-113 
Rendition,    for,    default    judgment, 

14-897 
Satisfaction  of,  to   enter,   18-152 
Judgment  record,  to  make,   14-747 
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TIME,  coufd.   . 

Judicial    sale,    of,    16-750 
Appraisement    on,    16-734 
Bidding,    to    make    application    for 

openino:,    16-779 
Confirmation    of    sale,    16-789 
Infant's  property,  12-818,  823,  831 
Notice,   stating  in,   16-741 
Order  for,  specifying  time  of  sale 

in,    16-728 
Redemption,     for,     from     judicial 

sales',    16-832 
Report    of,    16-783 
To    object   to,   16-784 
Jurisdiction,  lapse  of  time  as  divest- 
ing,   17-710 
Jury,  to  demand,  16-914 
Challenges,   to  array,   17-93 
For    cause,    17-136 
Peremptory,   challenges,  to   exer- 
cise,   17-218,    253,    255 
Commissioners,     time     to     appoint, 

17-79 
Deliberation    on    verdict,    time    to 

devote  to,  17-534,  620 
Drawing,    for,    16-969 

For  objecting  to,   16-977 
Examine    juror,    to,    17-248 
Excusing    jurors,    16-1017;     17-37 
Exhibits  to  give  to  jury,  17-533 
Jury  lists,  to   make   or  revise,   16- 

960 
Keeping  jury  together,    length    of 

time,    17-601 
Eesidence  of  jurors,  length  of,  17- 

290 
Summons,   to    issue,    19-986 
Standing  jurors   aside,    to   exercise 

right, '  17-29 
Swearing  jury,   17-427 
Venire,    to    execute,    16-995 
To    return,    16-998 
Justification   of  sureties,  for,   18-402 
Laches,  to  set  up  defense  of,  18-437 
Landlord's  lien,  to  foreclose,   18-552 
Legal    remedy,    to    object    that    one 

exists,  18-866 
Levy,  to   make,    15-918;    18-137 
Libel   and  slander,  alleging  time   of, 

18-912 
Loss  of,  damages  for,  13-373,  395 
Making    contract,     of     necessity     of 

proving,    11-1046 
Mandamus    to    enforce    mandate,    to 

apply   for,   19-352 
Mandate,   to  issue,   19-307 

To  file,  19-309 
Master   and    servant,    to   give    notice 
of   injury    to    servant,    19-463 


TIME,  cont'd.  . 
Mesne  profits,  to  apply  for,  19-780 
Mine  inspection,  to  order,  19-817 
Mining   claims,   to   assert,   19-787 
Money  lent,  alleging    time    of    loan 

or    repayment,     19-839 
Mortgagor,  for,  to  assert  exemption, 

11-494 
Motion,    for,    20-11 

Dismissal    of    action,    18-91 
Election    of   counts ,    to     compel, 

12-685 
Injunction,  for,  13-249 
Damages,   for,   13-320 
To    modify    injunction,    13-280 
Judgment   to   vacate   satisfaction 

of,   16-593 
New  trial,  for,  18-79 
After   remand,    19-340 
Hearing    of    motion,    to    quash    in- 
dictment,   12-637 
Stating 'in    notice,    13-256 
New  trial,  reckoning  20-588 
Notice,   for,  of  exemption,  11-501 
Appeal,  of,  18-224 
Insanity   proceedings,    13-457 
Motion,    notice    of,    15-141,    226 
Patents,    of    defenses    to    infring- 
ment    suits,    21-196 
Objections,   to   make,    see    Objections 

and    Exceptions. 
Offense,  of  commission,  charging,  14- 

380 
Of   hearing   of   motion,   20-37 
Of    service    of    affidavits    supporting 

motion,  20-32 
Of   tender,   of  pleading",   24-768 

"On   or  about,"   24-771 
Partition,   for  making,   of  homestead 

premises,   11-409 
Penalties,   alleging   time    of    ofifense, 

14-470 
Performance,    of,     averring,     11-1004 

Variance  as  to,  11-1054 
Physical    examination,    to    order,    19- 

388 
Pleading,  see   supra,  Alleging  time. 
Preliminary  complaint,   of   filing,    12- 

144 
Preliminary  examination,  for,  21-502 
To  file  record  of,  21-522 
To    prepare    for,    21-500 
Presumptions,    from    lapse    of,    as   to 
satisfaction    of  judgment,   16-552 
Privilege,   to   assert,   21-636 
Process,   date  of  issuance,  21-750 
Publication    of,    23-549 
Service  of,  23-509,  510 
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TIME,  contd.   . 
Process,  contd. 

To   make   affidavit  for  publication, 

23-534 
To  object  to,  21-769 
To  issue,   21-698 
Prohibition,    to    apply    for    ■writ    of, 

21-817 
Prostitution,    of,    alleging,    21-828 
Province    of   judge    and   jury,    as    to, 
21-850 
Reasonable   time,   as   to,   21-847 
Public    drunkenness,    of,    allegations 

as  to,  21-873 
Remittitur,  to  file,  19-309 
Return   of   process,   to  make,   23-99 
Necessity    that    return    show    time 
service,    23-102,    107 
Revive  action,  to,  23-154 
Revivor,  to   obtain,  23-179 
Sequestration,   to   issue,   23-495 
Severance,  to   apply  for,   23-826 
Special    interrogatories,    to    request, 

23-984 
Statement    of    case,    for    preparation 
and    service,    24-34 
For    settlement,    24-36 
Strike,   of,  pleading,   13-72n 
Sureties,  to   except  to,  18-400 
Third   party    claim,    for    making,    16- 
132 
To    withdraw,    16-141 
Transcript,    to     file,     15-740;     18-126, 
284 
In   criminal   cases,   23-126 
Trespass,    alleging   in.   action    of,    24- 
947 
Variance  and  failure   of  proof,   24- 
958 
Trial,  of,   24-1014 

After   remand,    19-314 
In  justice's  court,  18-53 
Variance  as  to,  civil  cases,  25-668 

Criminal   case,    25-572 
Verdict,  limiting  time  to  return,   17- 

601 
"Writ    of    error   coram    nobis,    to    pro- 
ceed for,   15-375 
Writ    of   inquiry,    to    execute,    13-424 
TIME    TO    PLEAD — Consult     analysis 
of   this  article,   24-812 
Abatement,    plea   of,    time    for,    1-52 
Extending  time,   1-59 
Ignorance  no  excuse  for  later  plea 

of,    1-60 
In    criminal    actions,    1-57 
Account,  not  furnished  in  time,  1-225 
Actions  to  review,   in,   15-304 
Adjournments,    as    affecting,    18-36 


TIME  TO  PLEAD,   contd. 

Admiralty',   answer  not  filed,   default, 
1-463 
Claims,    1-503 

Exceptions   when   taken,    1-469 
Affidavit    of   merits   to    extend,   1-654 
Amended  complaint,  to,  14-861 
Answers,   time   for,   2-13 

As   affected   by  length   of   publica- 
tion,   23-549 
Commerce   commission,   in   proceed- 
ings  before,    14-258 
Contempt,  in,  13-303 
Default,  where  belated  answer,  14- 

872,   874,   875 
Mandamus,   19-270 
Appearance,    effect    of,    2-520,    521 
Arraignment   and   plea,   2-879 
Plea    of,    insanity,    2-920 
Pardon,    2-917  " 
Attachment,    in    proceedings    to    va- 
cate,   3-798 
Chambers,  power  of  judge   in  to   ex- 
tend,   16-612 
Commerce    court,    answer,   5-169 
Computation    of    time    generally,    24- 

793 
Constitutionality,    time    to     question, 

24-92 
Counter-affidavit,    in    proceedings    to 

enforce    lien,    18-649 
Counterclaim,   in   justice's   court,   18- 

41 
Cross-bill,   6-280-285 
Cross-demands,    23-779 
Default,   as   bearing   on,   14-858,   872, 

874,    875,    879,    883 
Demurrer,    6-861 

To    indictment,    12-653 
Discretion    of    court    as    to,    14-876 
Dower,    essoign,    7-863 
Elections,  to  answer  in  contests,  8-76 
Filing,  courts  may  extend  time,  8-979 
Judge  at  chambers,  powers  of,  16- 
612 
Garnishment,   traverse    to    answer    of 

garnishee,   10-544 
Intervenors,   granted   to,    14-331 
Justice's   court,   in,   18-20 

Defense  time   to  interpose,  18-36 
Plea  in  abatement,   18-40 
Motion   to  strike,   time   for,   24-267 
Motions,    as    extending    time,    14-878 
Election  of  offenses,  time  to  move 

for,    12-685 
Indictment,    of    motion    to    quash, 
12-634 
Ordersi    ^respecting,    14-881 
Plea  in  criminal  case,  2-879,  917,  920 
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TIME  TO  PLEAD,  contd. 

Presumptions,  as  to  filing  of  answer, 

1-4-S76 
Process,    designating   in,   21-726 

With    reference    to,    21-698 
Eeplication,    time    for,    22-960,    972 

To   cross-demands,  23-801 
Statute    of    limitations,    18-1042 
Stipulations,    extending    time,    14-880 

Violation   of,   15-182 
Striking  ^pleading   filed   too  late,   24- 

260  ' 
Supplemental    pleadings,    to,    24-543, 

544 
Terms,  upon  filing  belated  pleadings, 

21-221 
Usury,  25-516 

Waiver  of,  on  consent  judgment,  14- 
920 
TITLE — Consult  analysis   of   this  arti- 
cle,   24-826.       See    Joint    Tenants; 
Lands  and  Land  Transfers;    Par- 
ties;    Quieting     Title;     Real     and 
Mixed  Actions;   Sales;   Tenants  in 
Common;     Trespass   to   Try   Title; 
Vendor  and  Purchaser;  Writ  of  En- 
try. 
Accused,  of  misstating  in  indictment, 

12-609 
Adverse  possession,  color  of,  1-629 
Amendment    as    to,    information,    12- 

563 
Appeal,   as   affecting    extent    of,    18- 

354 
Application  to  register,  as  collateral 

to  judgment,   15-391 
Assistance,  writs  of,  not  tried  by,  3- 

142 
Assumpsit,  want  of  under  general  is- 
sue,   3-189 
Title   not  triable  under,  3-194 
Baggage,    to,    as    affecting    right    of 

action   for   loss,   21-162 
Bills     and     answers,     allegations     in 
bill,  4-130 
Need  not   disclose   own  title,   4-160 
Bills  and   notes,  allegations  of  facts, 
4-263 
Denial  of  title,  4-277 
Bond  for,  as  affecting  execution,  15- 

888,    891 
Boundary    disputes,    in,    as    affecting 
jurisdiction,    18-652 
Judgment     not     conclusive     as     to 
title,   18-665 
Cancellation      of     where      based      on 

fraudulent   judgment,    15-389 
Case,    the    action    on    the,    pleading, 
4-645 


TITLE,  con£. 

Cloud,   removing,   see   Quieting  Title. 

Tax  deed  as,  24-709 
Commons,    to    necessity    of    pleading, 

18-638 
Costs,   legal   and   equitable    owner,   5- 

905 
Counterclaims,  in  proceedings  involv- 
ing title,  23-643 
Court   commissioners,   not   triable  be- 
fore, 16-705 
Covenants,   see  Covenant,  Action  of. 
Crops,  to,  under  landlord  and  tenant 

relation,   18-460 
Cross-complaint,  in  actions  involving, 

6-300 
Customs    and   usages,    introduced     to 

prove  6-331 
Decrees,  relating  to,  6-786 
Default,    as    admission    of,    14-886 
Denials,  under  general,  7-96 
Departure,  different,  7-135 
Deposits    in    court,    owner    not    com- 
pelled,  7-149 
Detinue,  in  plaintiff,  general  or  spe- 
cial,   7-474 
In  stranger,  no  defense,  7-483 
Pleading,   7-481 
Disclaimer,  7-491 
Discontinuance,  where  title  in   issue, 

18-184 
Discovery,   not   of   other  party,   7-531 
Easements,  allegation  of,  7-968 
Ejectment,  to  settle,  7-976 

For  leased  premises,  18-565 
Eminent  domain,  allegations,  8-281 
Entitling  proceedings,  see  Pleading. 
Equitable,  execution  on,  15-863,  884 
Execution,  where  title  vested  in  third 
person,   15-882 

Trust,  where  title  held  in,  15-866 
Execution    sale,    title    obtained    at, 
15-881,    16-200 

Title  of  execution  debtor,  16-217 
577 
False  pretenses,  ownership  of  proper- 
ty, 20-737 
Foreiisle    entry   and   detainer,   not  to 
try,   8-1091 
Exhibiting,    8-1093 
Not    tried,    8-1108 
Forthcoming   bonds,    paramount    title 

to  property,   10-18 
Fraudulent    conveyances,    allegations 

of    ownership,    10-170 
General    allegation,    when    sufficient, 

22-920 
Ground    rents,    abstract    of    title    as 
exhibit,  18-692 
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TITLE,  cont'd. 
Homesteads,  in  proceedings  to  allot, 
11-389,    395 
Eemoving   cloud   from,   11-410 
Information  and  belief,  denial  of  title 

on,  18-697 
Injunction,  to  prevent  cloud  on,  11- 
411;    13-69 
Complainant 's    title    admitted,    13- 

145 
Establishing  title  at  law,  prior  to 

injunction.     13-142 
In  aid   of  equitable,  24-410 
Issue  in  injunction,  title  as,  13-174, 
239 
Tnsanify  inquest,   title   not   in   issue, 

13-465 
Insured   property,   pleading,   14-34 

Variance  as  to,  14-69 
Interpleader,    source    of,    14-184 
Intervention,   by   owner,    14-304 
In  third  person,  plea  of,  22-930 
Joint   tenants,   of,   14-735 
Judge,    disqualified    through    interest 

to    try,    16-650 
Judgment,  as  basis  of,  collateral  at- 
tack   on,    15-389,    413 
Or  decree  as  link  in  title  23-77 
Ees    judicata    effect,    23-16 
Judicial  sales,  effect  of  confirmation, 
12-839;    16-799 
Reference  to   examine  title,  16-778 
Jurisdiction,  to  determine,  17-658,  707 
Justices  of  the  peace,  17-946 
Of  probate  court,   21-649 
Jury  right   to,  where  title   involved, 
16-891 

Partition,   in,   16-906 
Jurors,    ownership    of    property    as 
qualification,    17-295 
Justices  of  the  peace,  jurisdiction  of, 
18-187 
Transfer   of  cause,   where  title    in 

issue,    18-167 
Under  general  issue,  18-37 
Land     contract,     defects,    injunction 

because  of,  25-836 
Landlord  and  tenant,  as  issue  in  dis- 
possessory     proceedings,     18-560, 
564,  751 
Injury  to  premises,  actions  for,  18- 
451 
Alleging  title,  18-456 
Eent,  pleading  title  in  action  for, 
18-488 
Denying   title,   18-495 
Life  tenant,  bill  to  protect  title,  18- 
624 


TITLE,  contd. 

Mechanic's  lien  laws,  who  are  owners 
within,    19-585 
Title    or   interests    subject    to,    19- 
596 
Mining  claims  to,  19-796 
Muniments    of,    levy    on,    15-844 
Office,    proceedings    to    try    title    to, 
20-753 

Injunction,    20-781 
Mandamus,    20-756,    776 
Partition  suit,  as  an  issue  in,  20-1037 

Determining    in,    20-1047 
Partnership  profit,   to,  upon  levy  of 

execution,   21-94 
Patent,  to,  21-187 

Alleging  in  infringement  suits,  21- 

199 
Infringement  suits  by  owner,  21-187 
Pleading,    of,    see    Pleading. 
Pleading     title,     see     Certainty     in 
Pleading;  Pleading. 
Amendment,    22-927 
Defects,    pleading    as    defense    to 
foreclosure      of    vendor's    lien, 
25-737 
In    foreclosure    of    Vendor's    lien, 

25-733 
Sufficiency,  25-34 

Tax  title  or  defects  therein,  24-711 
Proceeding     to     register,     collateral 

attack  of,  15-401 
Process,  of,   defects  in,  21-708 
Province   of  judge     and  jury  as  to, 

21-842 
Public   lands,  jurisdiction   as  to,   21- 

876 
Quieting   title,   see   Quieting   Title. 

Necessity   of  title,   21-1003 
Receiver,    upon    'appointment    of    in 

creditor's*    suit,    6-232 
Recorded   title,    entry    of    homestead 

on,    11-318 
Replevin,  allegation  in,  22-920 
Reservation    of,    see    Sales;    Vendor 

and   Purchaser. 
Res     judicata,     adjudications    as    to 
title,  23-37,  41,  44 
Decisions  in  burnt  record  proceed- 
ings, 23-35 
Sequestration,  title  of  applicant  for, 

23-493 
Slander    of   title,    action    for,    18-959 
Injunction    as    remedy    for,    18-890 
Survival,  24-615 
Special  interest,  how  alleged,  22-921 
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TITLE,  conti. 

Specific   performance,   allegations    as 

to  title,   23-1050 
Supplemental      pleadings,      supplying 

by,  24-532 
Supplementary   proceedings    determi- 
nation in,   24-562,   564,   565 
Tax  titles,  setting  aside,  suit  by  re- 
mainderman,   18-630 
Proceedings  relating  to,  see  Taxa- 
tion. 
Tenants    in    common,    joinder    of    in 

actions  to   establish,   24-753 
Third  party  claims,  of  claimant,  16- 
128 
Title  in  issue,   16-148 
Trial  by  sheriff's  jury,  16-159 
To  office,   quo  warranto  to   test,   see 

Quo  Warranto, 
Torrens  act  proceedings  decisions  in 
as   res  judicata,   23-37 
Eegistration   under,    24-845 
Transfer  pendente  lite,  survival,  24- 

636 
Trespass  to  try  title,  statutory  action, 

24-993 
Trover,  what  title  necessary  to  sup- 
port,  25-16 
Trust,  held  in,  execution   on,   15-866 
United  States  lands,  to,  quieting  tit- 
le,   21-1003 
Variance  in  criminal  case,  25-602 
TITLE  BOND,  see   Vendor    and    Pur- 

pTl  a  GOT* 

Venue,   as   affecting,   12-1024;    17-696. 
See  Venue. 
TITLE   HSrSUEAlSrCE,    see    Insurance. 
TOLL  ROADS,  see  Private     and  Toll 

Roads. 
TOBRENS  TITLEi  ACTS,  see  Title. 
TOETS,  see  Cause  of  Action;   Choice 
and  Election  of  Remedies;  Parties; 
Venue;    and    titles      dealing      with 
particular  torts   and   forms   of   ac- 
tion. 
Action  in,  amending  to  contract,  18- 
327 
Confessed   judgments   in,    14-823 
Exemptions  in,    16-106 
Justice's    court,    in,    18-27 
Actions  ex  delicto,  how  distinguished, 

24-371 
Based    on    contract,    see   Choice    and 

Election  of  Remedies. 
Between    husband    and   wife,    actions 

for,  11-705 
Certiorari,  to  review  tort  actions,  18- 
366 


TORT'S,  contd. 

Common   carrier,  of,   actions  for,  21* 
123 
Ejection    of    passenger,    21-153 
Counterclaims,    tort    demands,    23-680 

Contract   against   tort,   23-695 
Cross-demands   based   on   tort,   23-680 

Tort    against    contract,    23-687 
Insolvency,    action    by    assignee,    13- 
661 
Estate  of  insolvent,  tort  claims,  13- 
666 
Joint    and    several,    recovery    against 

single  defendant,  25-685 
Joint  tortfeasors,  associations,  as,  18- 
416 
Injuries   to   servant,   19-468 
Injury   by,    pleading,    13-361 
Judgment  against,   satisfaction  of, 
16-537,   540,   594 
Release   of,   16-582 
Libel,  in,  18-895 
Liquor,   illegal   sale    of,    14-487 
Master  and   servant,   19-558 
Verdict  against,  13-401 
Labor  unions,  by,   18-416 
Landlord's  lien,  action  for  impairing, 

18-546 
Master,    of,    actions   by    servant    for, 

19-458 
Parties  in  actions  on,  see  Parties. 
Partners,  tort  actions  between,  21-14 
Partnership,  actions  for  torts  by  and 

against,    21-60 

Principle  and  agent,  actions  for  torts 

of   third   person,   21-547 

Actions    by    third    persons,    21-553 

Actions    for    agent's    torts,    21-535 

Privacv,  violation  of  right  of,  4-810; 

21-347 
Recoupment,  of  tort  demands,  23-683, 
Revenue  officers,  of,  14-144 
Servant,   actions   for,   19-558 
Set-offs,    of    demands    arising    ex   de- 
licto, 23-682 
Of  tort  claims  in  contract  actions, 
23-687 
Slander    of   title,    action    for,   a   tort 

action,   18-959 
Special    interrogatories    to    jury,    in 

tort    actions,    13-403 
Splitting   action    on,    24-306 
Survival    of,    24-590,    609 
Variance   in   proof   of,   25-661 
Venue  of  actions  for,  see  Venue. 
Waiver,  effect  on  cross  demands,  23- 
699 
Agent's  tort,  21-533 
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TORTS,   contd. 
Waiver,  contd. 

Infringement    of   patent,    21-184 
TOWAGE,    see   Admiralty;    Ships   and 

Shipping. 
TOWNS  —  Consult  analysis  of  this  ar- 
ticle,   24-859.    See    Municipal    Cor- 
porations. 
Appeal  by,  highway  proceedings,  11- 

143 
Dedication,    enforcement    of,    18-687 
Finances,  statutory'  proceeding  to  in- 
vestigate,   16-647 
Inhabitants,   as    parties   where    town 

involved,    17-523 
Judgment     against,     as     binding     on 

citizens    and    taxpayers,    19-281 
Jurors,   taxpayers,   residents  and   cit- 
izens  as,   17-336 
Officers  of  town  as,  17-338 
Mandamus,   to   town   officers,   19-253 
Answer    or    return    to,    19-269 
Parties,   19-254 
Organization,    quo    warranto    to    test 

validity,    22-36 
Res     judicata,     decisions     of     town 

boards  and  officers,  23-14 
Statute  of   limitations,   pleading  the, 

18-1026,    1032 
Suit    as^ainst    as    suit    against    state. 
24-67 
TEADE-MARKS    AND    TRADE 
NAMES — Consult   analysis    of   this 
article,  24-S69.    See  Copyright  Pro- 
ceedings;      Injunctions;      United 
States. 
Execution,     on     trade-marks,     15-840 
Injunctions,    13-139 
Jurisdiction    of    cases    arising    tinder 

trade-mark   laws,    25-443 
Jurors,    membership    in    labor   union, 

17-299 
Removal    of   causes   affecting,   22-795 
Survival  of  actions,  24-630 
TRADERS,  see  Hawkers  and  Peddlers; 
Iiicenses, 
Execution,  on  property  in  hands  of, 
15-837 
Trade  fixtures,  15-900 
Exemptions,    of    merchandise,    16-26 
Stock   in   trade,   of,   16-79 
Trade   tools,    16-57 
TRADE  TJlSTO'NrS,  see  Labor  Unions. 
TRANSACTIONS.    s(>e   Joinder   of  Ac- 
tions;    Set-off,     Counterclaim    and 
Recoupment. 
TRANSCRIPT,      see     Appeals;      Judg- 
ments;    Justices    of    the    Peace; 


TRANSCRIPT,  contd. 

Statement  and  Abstract  of  Case. 
Adjournments,   necessity   of  showing, 

18-277 
Affidavit  of  creditor,   18-126 
Amendment  of,  18-125,  286 
In  criminal  cases,  23-131 
On  certiorari,  18-380 
Appellate    judgment,    of,   upon    man- 
date   or    remittitur,    19-304 
Approval   by  judge,  23-126 
Argument   of   counsel,   not   to   be   in- 
cluded, 23-126 
Authentication     of,     15-742;     18-125, 

276,  277,  377 
Bills,  and  notes,  as  part  of,  18-277, 

279 
Certification  of,  23-126 
Certiorari,    on    18-377 
Amendment    of,    18-380 
Irregularity    in,    18-377 
Motion    to    dismiss,    18-377 
Conclusiveness   of,    18-291 
Contents   of,   15-741;    18-125,   276 

On  certiorari,  18-378 
Continuances,  for  defects   in,   18-308 

Criminal  cases,  in,  23-126 
Death    of   justice,   on,   18-126 
Defective    remedy    where,    18-296 
Dismissal  of  appeal,  for  want  of,  18- 

296,  23-132 
Docketing,  in  other  counties,  14-1049 
Entry  of,  in  judgment  book  or  index, 

18-127 
Evidence,  as,  of  regularity  of  appeal, 
18-211 
Necessity  of  showing  evidence,  18- 
280 
Execution,  after  filing,  18-129 

Execution  on,  15-760,  783,  830;   18- 

124 
Filing   transcript,   for   purposes  of 
execution,   15-738 
Fees,  for  filing,  18-229 
Filing    of,    18-283 

Fees,    for    filing,    see    supra.    Fees. 
Place  of,  18-127 
Time  to  file,  18-126 
Vacate,  as  affecting  power  to,  15- 
204 
Form  of,  18-124,  276 

On    certiorari,    18-378 
Hearing  on,  in  Chinese  exclusion  pro- 
ceedings,   11-915 
Highway   proceedings,   11-77,   133 
Homestead,   in    contest   of,   11-333 
Informalities  in,  justice's  transcript, 
18-125 
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TRANSCRIPT,  contd. 

Judgment,  necessity  of  showing,   18- 
281 
Amendment  of  judgment,  as  affect- 
ing,   15-130 
Effect  on  judgment,  18-128 
Jurisdiction,  effect  on,  18-268 

Showing     jurisdictional    facts,    18- 
178,   193,   278 
Jury,    challenge    to    array,   17-113 

Proceedings   on   challenge,   17-270 
Justice's  judgment,   of,   18-124 

Jurisdiction    must    a.ppear,    18-178 
Justice  of  another  county,  of,  18- 
133 
Landlord's    dispossessory   proceeding, 

in,   as   complaint,   18-586 
Mandamus   to   compel,    19-212 
Municipal   court,  from,   18-125 
New  transcript,  appellate  court  may 

order,    18-332 
New  trial,  where   no  transcript   fur- 
nished, 15-276 
Notice,   of  filing,  18-283 
Number   of,  appeal  by  both   parties, 

18-275 
Objections,  where  no  transcript  filed, 
18-195 
Waiver   of   objections,   18-290 
Pleading,  as  part  of,  18-279,  306 
Preliminary    examination    of,    21-522 
Probate  decisions,  on  review  of,  21- 

669 
Revived  judgment,  of,  execution  on, 

15-739 
Seal  to,  18-277 

Service    of,    vacating   'after,    15-212 
Signing,   18-277 

Striking  off,  whfre  irregular,  18-129, 
Supplemental,    23-131 
Time   to   file,   in    criminal    cases,   23- 

126 
Waiver,    of    objections,    18-290 

TRANSFER  OF  C  A  U  S  E  S— Consult 
analysis  of  this  article,  24-890.  See 
Change  of  Venue;  Removal  of 
Causes. 

Amendments,    after    transfer,    18-172 

Appeal,  on.  18-270 

Before  plea,  2-881 

Boundaries,  proceedings  to  determine, 
18-660 

Cause  of  action,  after  transfer,  18- 
171 

Collateral  attack,  of  order  transfer- 
ring, 18-171 

Death  of  party,  transfer  to  equity 
on,   23-157 


TRANSFER  OF  CATTSES,  contd. 
Efl'ect,  nature  of  action  when  trans- 

fered,  81-168 
Equity  docket,  to,  as  waiver  of  jury, 

1(3-931 
Estoppel,  to  question  jurisdiction,  18- 

171 
Execution,   as   affecting,   15-745 
Guardianship    proceedings,    13-500n 
Improperly    refused,    effect    on    juris- 
diction,   18-178 
Improper  transfer,  remedy  where,  18- 

169 
Insane  person,  actions  by  or  against, 

13-580 
Judge  disqualified,  where,  16-646,  690 
Judgment,    vacating   where,    surprise 

results,   15-183 
Judicial    sales,   as    affecting   jurisdic- 
tion  to   confirm,   16-789 
Jurisdiction,    when    transferred,    18- 
170 
Estoppel    to    question,    18-171 
Not    conferred   by,   17-670 
Justice's  court,   in,   18-53,   167,  270 
Landlord's    dispossessory   proceeding, 

18-599 
Law  docket,  to,  where  legal  remedy 

exists,  18-872 
Mandamus  to   compel,   19-206 
Merits,    affidavit    of,    1-658 

Effect   of  filing,   18-170 
Older   for,   16-690 
Proceedings,    to    obtain,    18-169 

After  transfer,  18-171 
Record,  forwarding,  16-691 
Remanding   cause,    see   Mandate   and 

Proceedings    Thereafter. 
Stipulation  as  to,   17-701 
Title    in    issue,    where,    appeal    from 

order,    18-182 
Vacation,    by   judge   in,    16-609 

Justice's  court,  18-170 
Waiver,  as,  of  notice  of  appeal,  18- 
227 
TRANSITORY  ACTIONS,  see  Jurisdic- 
tion;  Venue. 
Rent,  action  for,  18-475 
TRANSLATION,    see   Indictment   and 
Information;    Wills. 
Telegram,    of,    24-738 
TRAVERSE    see    Denials. 
TREASON — Consult     analysis     of    this 
article,  24-915.  See  Courts  Martial; 
Navy   and   Army;    War. 
See  also  Criminal  Procedure. 
Accessory,   how    charged,    1-138 
Arrest    for,   privilege,   21-621 
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TREASON,  conid. 
Counterfeiting,  at  eommon  law,  17- 

231 
Indictable  at  common  law,  12-74 
Jeopardy,    as    applied    to,    14-550 
Jurors,  conviction  of  treason,   17-288 
Rescue   of  person   charged  with,   23-2 
TREATIES,  see  United  States  Courts. 
TREES,  adjoining  landowners,  1-333 
Cutting   as  trespass,   see   Trespass. 
Execution   on,   15-892 
Injunction,    againt    injury   to,    13-201 
TRESPASS— Consult    analysis    of    this 
article,  24-918.  See  Animals;  Game 
and    Fish;     Trespassing    Animals; 
Trespass   To   Try  Title. 
Abolition   of,   as   formal  action,  see 

Forms   of  action. 
Agricultural   lien,   to   protect,   18-643 
Amendments  as  new  cause  of  action, 

20-362 
Animals,  see  Trespassing  Animals. 
Apprentices,  for  forcing  away,  2-585 
Attachment,    for    wrongful,    18-389 

By  third  person,  3-649 
Boundaries,    to    determine,    18-651 
Case,  action  of  trespass  on  the,  4-610 

Distinguished,    4-614;    21-153 
Chattel  mortgages  by  mortgagor,   5- 

By   mortgagee   after   default,   5-66 
Choice   and   election  of  remedies,   or 
ease,    5-100 
Or  assumpsit,  5-115 
Qaim,  see  Statement  or  Affidavit  of 

Claim. 
Common   carrier,  against,  by  passen- 
ger, 21-153 
Commons,  injury  to,  18-637 

Proprietor    of    common    lands,    by, 
18-638 
Corporations,  5-562,  570 
Costs,   separate  actions  for  joint,  5- 
838 

Counterclaims,  based  on  trespass,  23- 
682 
For  trespass,   23-690 
Cropper    by,    18-458 
Cross-demands,  right  to  assert,  23-617 
Counterclaims    23-643 

Connected    with    subject    of   the 
action,  23-654,   659 
Curtesy,   damages,  6-325 
Damages    for,    establishing    hiarhway, 
11-112  s       s        J', 

De  bonis,  by  landlord,  18-455 

Eemaindermen  or  reversioners,  by, 
18-630 


TRESPASS,  conid. 
Declaration  in,  by   owner  of   fee   in 
highway,   11-125 
Public   lands,    for   injuries    to,    21- 
887 
Default  in,  14-886,  892,  896 

Departure,    trespass    and    penalty,    7- 
121 

Distress,    against    trespasser,    18-522, 
533 
Where  wrongful,  18-535 
Easements,  not  for  obstructing,  7-957 
Ejectment,  distinguished,   7-984 
Estrays,  action,  8-721 

Execution   on  voidable  judgment   as, 

15-725 
Exemptions,  in  actions  of,  16-107 
False    imprisonment,   for,   18-389 
Fences    for    removal    or    destruction, 
18-673 
Upon    agreement   to  maintain,    18- 
672 
General   issue   in,    highways,     11-125 
Defenses  subsequent  to  commence- 
ment  of   action,   24-347 
Highways,  by  owner  of  fee  in,  11-125 
Homestead,   against   officer   for   levy- 
ing on,  11-415 
Indian   lands,  upon,  remedy  for,   12- 

44n 
Information  for  intrusion,,  in  nature 

of  trespass   q.   c.   f.,   21-891 
Injunction-  against,    13-176,    239:    18- 
624;  26-81 
By  remaindermen,  18-632 
Collateral  proceeding,  as,  15-389 
Jury,  right  to,  16-885,  901 
Pleading,   13-59,  64,  66,  81 
To    prevent    continuous    trespass, 

21-885 
Upon    mining   claims    or   property, 
19-803 
Injury  to    trespasser,  action   for,   13- 

356 
Intoxicating  liquors,  for  tortious  tak- 
ing, 14-512 
For    violation   of   liquor   laws,   14- 
475 
Joint  tenants,  by,  14-743 
Judgments,    as    collateral    attack    on, 
15-390 
Res  judicata  operation,  23-37 
Jury,     in     injunction     against     tres- 
passes,   see    supra,    Injunction. 
Jurors,    disqualifying    interest,    17- 
341 
Justices  of  the  peace,  against,  18-389 
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TRESPASS,  contd. 

J\istit'e's  court,  in,  17-957 

What    record   must    show,    18-155 
Landlord  and  tenant,  injury  to  leased 
premises,   lS-451,   454,   455 
Lien   of    landlord,    trespass    in    re- 
spect  to,    18-545 
Rent,  for,  18-500 
Action    for    rent,     amending     to 

trespass,   18-491 
Eecovery  of  rent,  from  trespass- 
er, 18-484 
Summary      dispossessory      proceed- 
ings, against  trespasser,  18-572 
Tenant,    by,    against    landlord,    18- 
640 
Against  third  person,  18-457 
Larceny,  trespass  an  element  in,  18- 

726 
Levy,  in  making,  15-833 
Licenses,   for   injury   to,   18-639 

Licenses    in    real    property,    by    li- 
censee,  18-639 
Liens,    by    lienholder,    18-1011,    1013 
By   owner   of   property,    18-1016 
Landlord's  lien,  trespass  in  respect 
to,   18-545 
Life  estate,  upon,  injunction  against, 

18-624 
Life   tenant,  by,  18-623 
Lord  of  the  manor,  by,   18-638 
Master  and   servant,   for   injuries   by 

servant,   19-558 
Mechanic's   lien,   right    of   trespasser 

to,    19-604 
Mesne   profits,  for,   19-774 
Mining   claim,   on,   alleging  in   eject- 
ment,   19-798 
As  remedy  of  claimant,   19-805 
Mining  operations,  caused  by,  19-814 
Municipal     corporations,     action    by, 

20-92 
Negligence,    for,    4-634 
Partner,  by,  21-98 
Pewholder,  by,  22-711 
Pleading,  trespass  committed  through 

agent,   21-557 
Principal    and    agent,    against    third 

persons,   21-539 
Process,  for  abuse   of,   21-794,   795 

In   service   of,   23-519 
Proprietor,  by,  of  common  lands,  18- 

638 
Public  lands,  injuries  to  state  lands, 
21-891 
Prosecutions  for,   21-   887 
Eemainderman,      by,      pending      life 
estate,  18-628 


TRESPASS,  contd. 

Revenue   officers,   of,    14-144 
Reversioner,  bv,  pending  life  estate, 

18-628 
Second   trial  as  of   right,   20-417 
Seduction,    for,    4-628 
Sheriffs   and   constables,    against,   23- 
847 
Trespass  by,   23-923 
Subject  of  action,  what  is,  23-649 
Survival,   see  Survival. 
Tenants   in    common,    action    against 
third  person,  24-756 
Between,   24-751 
Timber,   enjoining   cutting   of,   13-144 

For   injury   to,   19-805 
Trees,  for  cutting,  13-396 
Trial,   opening   and   closing,   20-803 
Use     and     occupation,     action     for 

against  trespasser,  25-510 
Venue,    19-805 

Void   process,  acts  under,  4-626 
Waters,  for  diverting  stream,  19-805 
TRESPASSERS,    INJURIES    TO,   see 
Injuries  to  Persons     and     Proper- 
ty;   Railroads;     Street    Railroads. 
Action  of  trespass  by,  24-935 
On   railroad,  actions  for  injuries  to, 
22-225 
TRESPASSING  ANIMALS  —  Consult 
anlysis     of      this     article,     24-983. 
See   Animals;    Estrays;    Railroads. 
Commons,   on,  distress  for,   18-636 
Jurisdiction,  of  justice  of  peace,  17- 
957 
TRESPASS  ON  THE  CASE,  see  Case 
(the  Action  of  Trespass  on  the). 
TRESPASS  TO  TRY  TITLE  — Consult 
analysis     of     this    article,     24-993. 
See  Ejectment;  Title. 
Boundaries,  to  determine,  18-652 
Condition   subsequent,   on   breach  of, 

18-704 
Curtesy,  to  recover,  3-324 
Ejectment,  substitute  for,  7-978 
Joint  tenants,  between,  14-740 

By  joint  tenants,  14-742 
Judgment,    as    collateral    attack    on, 
15-390 
As  collateral  attack  on,  15-380 
As  res  judicata,  23-37 
Laches,  pleading   in,   18-435 
Leased   premises,   to   recover,   18-558, 

561 
Life  estate,  to,  18-624 
Mesne  profits,   recovery   of,   19-779 
Mining  claim,  to  recover,  19-806 
Remainderman,  by,  during  life  estate, 
18-628 
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Trespass  to  thy  title,  contd. 

Ees    judicata    operation    of    decision, 
23-77 

Eeversioner,    by,    during   life    estate, 
18-628 

Second  trial,  20-415 

Survival  of  action,  24-623 

Tenants    in    common,    action   against 
third  persons,  24-754 
Between,  24-749 

Vendor,   action   by,   25-786 

Verdict,  for  mesne  profits,  19-7S1 
TRIAIj — Consult  analysis  of  this  ar- 
ticle, 24-1006.  See  lAmendments 
and  Jeofails;  Appearances;  Arrest 
of  Judgment;  Continuances; 
Courts;  Default;  Demurrer  to  Evi- 
dence; Dismissal,  Discontinuance 
and  Nonsuit;  Findings  and  Con- 
clusions; Hearing;  Infants;  In- 
quiry, Writ  of;  Insane  Persons; 
Instructions;  Judgment  Records; 
Judgments ;  Judicial  Notice; 
Juries  and  Jurors;  Justices  of 
the  Peace;  New  Trial;  Objections 
and  Exceptions;  Offer  of  Proof; 
Opening  and  Closing;  Order  of 
Proof;  Probate  Courts;  Proceed- 
ings in  Rem;  Province  of  Judge 
and  Jury;  References;  Repleader; 
Separate  Trials;  Statement  by  Ac- 
cused; Stenographers;  Stipulations; 
Striking  Out  and  Withdrawal; 
Summary  Proceedings;  Transfer 
of  Causes;  Variance  and  Failure 
of  Proof;  Verdict;  View;  With- 
drawal of  Juror;  Witnesses. 

Abatement,  plea  of,  1-67 
How  tried,  1-69 

Abortion,      defendant      sitting      with 
counsel,  1-114 
Opening  statements,  criminal  cases, 
1-114 
Absence  of  counsel,  equitable  relief, 
15-316 

Accessories,  of,  1-150,  155 
Death  of  principal,  1-154,  155 
May   dispute    convicted   principal's 

guilt,  1-160 
Of    what    convicted,    1-158 
Principal  acquitted,  1-153,  154,  155 
Punishment,  1-159 
With   principal,   when,   1-156 

Accounting,   between    p^artners,   21-42 

Action  to  review,  of,  15-369 

Admiralty,    1-537 

Cross-libel,    with    original    or    sep- 
arately, 1-488 
De  novo  on  appeal,  1-563 
Evidence  in  appellate   court,   1-566 


TRIAL,  contd. 
Admiralty,  contd. 

Of    consolidated    actions,    1-526 
Admonishing     jury,     new     trial     foi 

failure   in,   20-470 
Adultery,  joint  or  separate,   1-612 

Election   of   offense,   1-613 
Advancement    of    cause,   affidavit    of 

merits,  1-653 
Affray,  1-729 
Agreed  case,   1-761-764 
Aid   of  counsel,   right  of  accused  to, 

21-507 
Alienating  affections,  1-783 
Aliens,  burden   of  proof   of  alienage, 

1-803 
Alteration  of  instruments,  burden  or 

proof,  1-835 
Amendments   on   eve   of,   1-873 

At   trial,   1-874,   877,   879,   913,   916 
Of  indictment,   12-548 
Of  information,  12-556,  558 
To    conform    to    proof,    1-912,    913 
Verification,   to   supply,   12-565 
Appeal,  on,  from  justice's  court,  18- 

308,   335 
Arguments,  2-726.     See  Arguments. 
Arrest    of    judgment,    not    for    irreg- 
ularities, 2-997 
Assault  and  battery,  joint  trial,  3-38 
Burden  of  proof,  3-45 
Justification,  3-38 
Assignment   for   benefit   of   creditors, 

of  fraud,  3-61 
Assignments,   burden   of   proof,  3-137 
Attachment,   intervention,  3-665 
Landlord's-   attachment,    18-520 
Of  main  action,  3-720 
Of  motion  to  vacate,  3-781 
Of  plea  in   abatement   or  traverse 

of,  3-805 
Of  third   party  claim,  3-662 
Attorneys,   disbarment,   3-871 
Presence, ,  at  trial,  21-507 

When      additional      instructions 

given,  13-978 
At  verdict,   25-1026 
Audita  querela,  3-880 
Bankruptcy  proceedings,  on  petition, 

3-982 
Bastardy  proceedings,  4-73 
Beneficial  associations,  4-87 
Bills     of     exceptions,     settlement     at 

trial,  where,  4-334 
Bills   of   particulars,    not   granted    at 

exception,  4-394 
Bonds,  4-522 
Boundaries,  of  proceedings  to  locate, 

18-659 
Breach  of  the  peace,  4-563 
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TRIAL,  contd. 

Bridges,  action  for  injuries  from,  11 
281 
Prosecution   for   destroying,   11-274 
Prosecution   for   failure    to    repair, 
11-273 
Bystander,    misconduct    of,    17-500 
Calendar  or  docket,  6-48 
Case  or  question    reserved    at    trial, 

Ind.,  4-695 
Chambers,   at,   16-613 
Champerty,  objection   to   evidence    4- 
970   ' 
Burden  of  proof,  4-971 
Change  of  venue,  too  late  at  trial,  5- 

19-22 
Civil  rights,  burden  of  proof,  5-126 
Commerce  commission,  suits  upon  or- 
der of,  14-275 
Commerce   court,   evidence,   how   tak- 
en, 5-170 
Composition  with  creditors,  burden  of 

proof,   5-188 
Compounding     crime,     may     precede 

principal   crime,  5-193 
Compromise    and    settlement,    burden 

of  proof,  5-197,  201 
Confrontation  of  witnesses  on  prelim- 
inary   examination,    21-508 
Contempt,  5-401 

For  violating  injunction,  13-304 
Contribution    adjudication     in     main 
action,  5-499 
Burden  of  proof,  5-503 
Coroner's    inquest,    procedure    at    in- 
quest, 5-528 
Corporation,  in  actions  by  or  against, 
5-664 
Criminal  cases,  proof  of  existence, 
5-683 
Costs,  trial  fees,  5-942 
Counsel  see  supra.  Attorneys. 
Courts,    calendars    and    dockets,    6-48 
Judges,   equal   division,   6-80 

Quorum,  6-74 
Eules  of  as  to,  6-61 

Regulating    giving    of    evidence, 
6-62 
Courts  martial,  time,  6-115 
Challenges,    6-116 
Manner   of  voting,   6-118 
Need  not  be  public,  6-116 
Presence  of  accused,  6-117 
Creditors'   suits,  6-223 
Cross-complaint,  first   disposed   of,   6- 

311 
Cross-demands,   effect   of   interposing, 

23-803 
Cruelty  to  animals,  burden  of  proof, 
6-320 
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Customs    duties,    forfeitures,    burden 

of  proof,  6-357 
Death    by    wrongful    act,    burden    of 

proof,  6-446 
Decedents'    estates,    de    novo    in    ap- 
pellate  court,   6-538 
On  exceptions  to  account,  6-604 
Default,    non-appearance    at   trial,   6- 
805,    816 
Assessment  of  damages,  6-822    823 
Proof  of  facts,  when,  6-820 
Demurrer,   hearing  on,  6-978 

Assessing   damages   after,   6-995 
Demurrer   to    evidence,    7-1 
Denials,  issues  on,  see  Denials. 
De  novo,  appeal  from  justice's  court 
18-308 
After  remand,  19-335 
Criminal     appeals     from     justices, 

and  police  judges,  23-142 
Elections,   8-115 
Eminent    domain,   8-338 
Insanity   proceedings,   13-488 
Deportation   of   Chinaman,   11-911 
Deposit  in  court,   order  during  trial, 

7-154 
Depositions,    see    Depositions. 
Detinue,  burden  of  proof,  7-484 
Discovery,  to  aid  in  preparing,  7-556 
583 
Examination   of  party  for  use   on, 
7-556 
Objections  reserved,   7-573 
Inspection  before  trial,   7-620 
Dismissal  and  nonsuit,  see  Dismissal, 

Discontinuance  and  Nonsuit. 
Divorce  7-786 
Alimony,    7-824 

Custody   and    support    of   children, 
7-854 
Docket,  6-48 

Dower,   assignment,  7-878 
Due     process     of     law,     question     on 
merits  only,  7-906 
Conduct    of,   7-914 
Criminal,   7-921 
Presence  of  accused,  7-922 
Rules  of  evidence    7-912 
Election,  of  counts,  effect   on  second 
trial,  12-687 
Of    offenses,    12-685 
Elections,  de  novo  on  review  of  con- 
tests, where,   8-115 
Electricity,    burden    of    proof,    negli- 
gence, 8-175 
Embezzlement,   8-243 
Eminent    domain,    8-297-324 
De  novo  on  appeal,  8-338 
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Escape,  in  actions  for,  21-601 

Prosecutions   for,   21-604 
Escheat,   8-673 
Estoppel,  8-704 

Effect  of  failure  to  plead,  8-702 
Estrays,  burden  of  proof,  8-723 
Exemption  contest,  11-523 
Eactors     and     Ijrokers,     burden      of 
proof,   8-86&,    S74,  877,   898,    901, 
906 
Federal  practice,  conformity  to  state 

practice,   25-489 
Fences,     statutory     proceedings     re- 

specting^    18-673 
Findings  and  conclusions,  8-993 
Forcibly   entry    and    detainer,    8-1121 
Forgery,  8-1180,  1185 
Fornication,    18-883 
Frauds,  statute  of,  objections  at  trial, 
10-79 
Trial  of  issue  of,  10-81 
Fraudulent     conveyances,     action    to 

set  aside,  10-189 
Gaming,   criminal,   10-361 
Garnishment,  of  issues  on  answer,  10- 
548 
Of   claims  of  third   parties,   10-558 
Guaranty,    6-694 
Guardian  ad  litem,   see  Guardian  ad 

Litem. 
Guardian    and    ward,    misconduct    of 
guardian  during,  10-873 
Action  on  bond,  10-897 
Habeas  corpus,  hearing  on  return,  10- 

934 
Hawkers   and   peddlers,   proof   in   ac- 
tion for  penalty,  10-975 
Hearing,    distinguished    from,    11-3 
Hearing  motions  at,   20-38 
Highways,  alteration   of,  11-133 
Prosecution    for    failure    to    repair, 

11-122 
Prosecution  for  illegal  use   of,   11- 
259 
Holiday,  on,  24-436 
Homestead,  actions  to  protect,  11-429 

Of  contest  of,  11-333,  395 
Incest,  of,  variance,   32-11 
Indemnity   bonds,    of   proceedings    to 

enforce,  23-860 
Injunction,    application    for,   in    high- 
way proceedings,   11-111 
Bonds,  actions  on,  3-349 
Innkeepers,   actions   bv   and    against, 

13-420 
Insane      persons,      actions      by      and 
against,    13-610 
Inquest  of  insanity,  13-461,  474 
Issue   of  insanity,   13-624 
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Insolvency,   13-673 
Instructions,    see    Instructions. 
Interpleader,    12-216 
Interstate  commerce   commission,  be- 
fore,   14-259 
Intervention    on,   14-335 

Intervention    during,    14-311,    317 
Intoxicating    liquors,     abatement     of 
nuisance,   4-463 
Forfeiture   proceedings,   14-509 
Prosecutions  under  liquor  laws,  14- 
442 
Jury,  trial  by,  see  Juries  and  Jurors. 
Challenges,  trial  of,  17-109,  147 
Demand  for,  time  to   make,   16-914 
Discharge   of   jury,   effect   on   trial, 

12-150;    17-628 
Instructions,    see    Instructions. 
Length     of     trial,     as     influencing 

jury's   deliberations,   17-598 
Objections  to  trial  without,   16-932 
Second   trial,   on     16-939 
Separation   of.   during  trial,   17-458 
Swearing    jury,     as    beginning     of 
trial,  17-226,  427 

Justice's  docket,  must  show  time  of, 

18-161 
Justice's  judgment,  in  action  on,  18- 

149 
Justices   of  peace,   before,   generally, 

18-52 
Juveniles,  of,  12-872 
Kidnaping,  of  prosecution  for,  18-411 
Landlord    and    tenant,    dispossessory 
proceedings,   18-567,   600 
Lien,    proceedings    to    enforce,    18- 

556 
Eent  of  action  for,  18-498 
Larceny,    18-766 

Lewdness,  prosecution   for,   18-880 
Libel  and  slander,  in,  18-951 

Criminal  libel,  18-970 
Loan  association,  actions  against,  18- 

1104 
Lotteries,    prosecutions,   19-62 
Malicious   prosecution    19-101 
Mandamus,    19-277 

To   compel,   19-199,   205 
In  criminal  cases,  19-216 
Marriage,    of    proceedings    to    annul, 

19-386 
Master  and  servant,   actions  for  dis- 
charge of  servant,  19-436 
Actions  against  master  for  penalty. 

19-567 
Actions  for  injury  to  third  persons 

19-562 
Actions  for  injuries  to  servant,  19- 
510 
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TRIAL,  contd. 

Master  and  servant,  contd. 

Of  actions  for  wages,  19-452 
Mesne   profits,    time    to   assert    claim 

for,  19-780 
Mining     claims,     of     proceedings     to 

assert,  19-793 
Misconduct,  as  ground  for  new  trial, 
20-459 
Withdrawal   of  juror,  26-488 
Mortgages',  of  proceedings  to  compel 
satisfaction,  19-882 
Writ   of   entry   to   foreclose,   19-905 
New  trial,  see  New  Trial. 

For   irregularities,   20-452 
Notice  of,  must  appear  on  docket,  18- 
157 
Certiorari   to   review,   18-368 
Computation    of    time,    24-806 
In  mandamus,  19-277 
Justice's   court,  in,   18-53 
Trial  after  remand,  19-340 
Objections  after,  to  process,  21-770 
On  appeal,  see  Appeals;   Justices  of 

the  Peace. 
Opening   and   closing,   20-794 
Parties,  right   to  be   present,   17-485 
Accused,   presence    of    where    addi- 
tional   instructions    given,    13 
982 
Discharge   of  jury,  at,   17-625 
Instructions   to   jury,    when    given, 
17-606 
Partnership,   actions  by  and   against, 
21-81 
In  actions  between   partners,  21-16 
Patents,   infringement    cases,   21-207 
Penalties,  actions  for,   14-472 
Place  of,  see  Change  of  Venue;  Ju- 
dicial     Officers;      Transfer      of 
Causes;  Venue. 
Designating  in  process,   21-724 
Plea  of  guiltv,  proceedings  after,  not 

a  trial,  16-944 
Polling  jury,   25-1030 
Preliminary    examination,    on,    21-506 

Not  a  judicial  trial,  21-496 
Presence   of  accused,  preliminary  ex- 
amination to  securp.   21-495 
On  preliminary  examination,  21-507 
Principal   and   agent,  actions  by  and 

against,  21-562 
Principal     and     surety,     in     actions 

against    21-584 
Prisoner,  of,  21-606 
Privilege,   of  those   attending,   21-635 
Prize    fighting,    prosecution    for,    21- 

639 
Probate  courts,  in,  21-660 
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Profanity,  prosecutions  for  use  of,  21- 
799' 

Prostitution,   prosecutions   for,   21-830 

Province     of     judge     and     jury     see 
Province  of  Judge  and  Jury. 

Public,  must  be,  17-485 

Quo   warranto,   in,  22-85 

Remand,   after,    19-313,   335 
In   criminal   cases,  19-364 

Eeplevin,  in,  22-934  - 

Rescue,  of  prosecution  for,  23-2 

Res  judicata,   application   to   persons 
participating  in  trial,  23-68 

Revivor,  of  actions,  23-152 

Rewards,    of   actions    to    recover,    23- 
186 

Sales,    of   action   by   seller   for   dam- 
ages, 23-233 

Scope  of  hearing,  preliminary  exami- 
nation,  21-509 

Second  trial  by  statute,  20-413 

Separate    trial,    see    Separate    Trials. 
Right   of  partners  to,  21-81 

Service  of  notices  and  papers  in  the 
action,   23-559 

Severance,    at    what    stage    of    trial, 
23-826 

Setting  case  for,  justice's  court,  18- 
53 
As  waiver  of  jury,  16-930 

Specific    performance,    of    action    for, 
23-1061 

Statement  by  accused,  24-48 

Statute    of    limitations,    pleading    at, 
18-1043 

Stenographers,  see  Stenographers. 

Stipulations,  see  Stipulations. 

Sunday,  on,  24-434 

Supplemental     pleadings,     on     issues 
made  by,  24-544 

Third  party  claims,   of,  16-146 

Time  for,  in  justice's  court,  18-53 
After  remand.  19-314 
Computation   of,  24-808 
In  mandamus,  19-277 
Mistake  as  to,  effect,  15-170 

Traverse  of  inquisition,  of,  13-479 

Unlawful  cohabitation  of  prosecution 
for,  18-880 

Vacation,  in,   16-613 

Waiver  by  stipulation,  on  behalf  of 
infant,   24-126 

Withdrawal    of   juror,    26-486 

Writ    of   entry,   of,  to   forclose   mort- 
gage, 19-905 
TRIBAL  COURTS,  see  Courts;  Indians. 
TRIBE,    see   Indians. 
TRIERS,  see  Juries  and  Jurors. 
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TROVER    AND    CONVERSION— Con- 
sult  anal.ysis   of   this   article,   25-1. 
Agricultural  lien,  by  lienee,  18-643 
Amendments  as  new  cause  of  action, 

20-363 
Appeal,  in,  parties  to  bond  on,  18-242 
Assignment    for    creditors,   by    assig- 
nee,   3-74 
Assumpsit,  against  one  who  converts 

goods   of   seller,   23-239 
Attachment,  in  action   for,  3-343 

By   third   person,   3-649 
Attorney,   against,    by    client,    18-854 
Chattel  mortgages,  by  mortgagor,  5- 
50-52 
By  mortgagee,  5-58 
After    default,    5-65 
Choice    of    remedies,    conversion    or 
contract,    5-106 
Conversion  or  assumpsit,  5-115 
Conversion   or  replevin,   5-111 
Foreclosure   or   trover,   5-121 
Common     carrier,     against     loss     of 

baggage,    21-162 
Conclusions     of     law,     ''conversion" 

not,   5-211 
Corporations,  5-562,  572 
Costs  in,   exemptions,   16-109 
Counterclaim,    for   conversion,   23-615 
Cropper,   by,   18-459 
Cross  demands,  counterclaims,  23-644 
Counterclaims  based  on  conversion, 

23-682,   688 
Counterclaims  connected  with   sub- 
ject of  the  action,  23-651,  659 
Set  oflfs  based  on  conversion,  23-683 
Declaration    or   complaint    in,    21-16 
Demand   as   condition   to  action,    24- 

338 
Detinue,  distinguished,    7-473 
Distinguished   from   replevin,   22-884 
Distinguished   from    trespass,    24-925 
Distrained   animals,   for,   24-986 
Distress,   for  wrongful,   18-533,  535 
Estrays,   8-722 
Execution,    where   property   of   third 

person   seized,  16-124 
Factors  and  brokers,  against  factors, 
8-870,   875 
By  factors,  8-878 
Fences,   for   conversion   of,   18-674 
Fixtures,  in  respect  to,  18-677 
Freight  carriers,  10-223 
Allegations  of,   10-249 
Furniture,    pleading    damage    to,    13- 

383 
General   denial,  proof  under,  21-17 
Gifts,  for  inefeectual,   ] 0-602 
Gunrdian,   by,    13-587,    607 
Husband   and  wife,   between,   11-708 


TROVER  AND  CONVERSION,   contd. 
Incompetent,  trover  for   property  of, 

12-17 
Innkeeper,  against,  13-414 
Insane   persons,   by   guardian   of,   13- 

607 
Insurance   policy,   for   conversion   of, 

14-18 
Intervention  in,  14-301 
Intoxicating   liquors,   for,    14-512 
Joint  tenants,  between,  14-738 

By  joint  tenants,  14-742 
Judgments  in,  res  judicata  operation. 

23-26,  37 
Jurisdiction,   17-959 

Divestiture   of,   17-706 
Justices 's   court,  in,   17-959 
Joinder    of    counts,    18-27 
Landlord,  by,  18-455 

Lien,  in  respect  to,  18-545 
Tenant,    by,    against    landlord,    18- 
460 
Licenses,  for  injury  to,  18-639 
Liens,  by  owner  of  property,  18-1016 
Against   lienholder,   18-1015 
By    lienholder,    18-101 
Landlord,   by,   18-545 
Thresher,   by,   18-650 
Liveryman,  by,  for  conversion  of  ani- 
mals,  18-1096 
Loan    association,   against,   by    mem- 
ber, 18-1100 
Mining  claims  or  property,  for  injury 

to,   19-806 
Partner,  by,  21-98 
Partnership,  for  property  of,  21-15 
Pledged  stock,  action  by  pledgee,  24- 
175 
Action   by  pledgor,  24-176 
Principal  and  agent,  between,  21-535 
Against  third  persons,  21-538 
Conversion  by  agent,   21-533 
Public    lands,    for    timber    converted, 

21-886 
Eemaindermen  and  reversioners,  by, 

18-630 
Sheriffs,   and   constables,  by,   15-903; 
23-923 
Against,    23-866 

By  prior  mortgagee,  15-414 
Ships,  by  master  of,  23-933 
Stock,  action  by  subscriber,  24-168 

For  refusal  to  transfer,  24-173 
Subject  of  action,  what  is,  23-648 
Supplemental  pleading  of  animal  off- 
spring and  wool  24-534 
Survival,  24-614 

Tenants  in   common,  between,   24-750 
Sale  of  T'hole  property,  24-758 
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TROVER   AND   CONVERSION,   contd. 
Tender    as    condition    precedent,    24- 

760 
Thresher's  lien,  to  protect,  18-650 
Venue  at  residence   of  party,  25-898 
Warehouse,   against,   26-31 
TEUST,  see  Monopolies. 

Trust  deeds,  see  Mortgages. 
TRUSTEE  PEOCESS,  see  Garnishment. 
TRUSTS     AND     TRUSTEES— Consult 
analysis  of  this  article,  25-63.  See 
Equity  Jurisdiction  and  Procedure. 
Accounts   and  accounting,  in  equity, 
1-278 
Jurisdiction   of   probate,   21-649 
Limitation   of   actions,   1-296 
Parties  in,  1-285 
Aliens,    land  held  by,   suit  by   state 
to  enforce   trust,  1-810 
Appeals,  parties  in,  2-225,  227 
Appointment,  for  pulslic  charities,  21- 

867 
Arrest  in  civil  eases,  averments  for, 

2-947. 
Assignment    for    creditors,     enforce- 
ment of  trust,  3-64 
In   action   to   set  aside,   3-61,   62 
Assignments,  trustee  of  express  trust, 

3-114 

Attachment,  against  trustee,  3-262 

As  property   of   trusteCj   3-289,   291 

Intervention    by   beneficiary,    3-659 

Support   of  cestui   que   trust,  3-299 

Attorneys,     declaring     trustees     for 

client,  18-854 
Bankruptcy,    trustee    in,    see    Bank- 
ruptcy Proceedings. 
Beneficiary,  when  party  plaintiff,  11- 

963 
Bond,  of  trustee,  on  judicial  sale,  16- 

759 
Chambers,   orders  at,  respecting,   16- 

631 
Citizenship  as  affecting  federal  juris- 
diction, 25-321 
Collateral   attack,  by  trustee,  15-412 

Of  orders  respecting,   15-399 
Common      lands,       equitable      relief 

against   trustees,   18-637 
Corporations,   dissolved,   directors   as 

trustees,  26-452 
Costs,  5-823 

Payment   out   of  fund,   5-901 
Creditors'  suits,  see  Creditors'  Suits. 
Cross-demands,       by       and      against 
trustees,  23-761 
Mutuality  of,  23-733 
Declaration    and    complaint,    naming 

beneficiary,  6-652 
Detinue,  trustee  may  maintain,  7-480 
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Dower   trustee   as    defendant    7-872 
Embezzlement,   alleging   fiduciary  re- 
lations, 8-226 
Eminent  domain,  parties,  8-270 
Equity,  jurisdiction,  8-394 

Partiesy  8-459 
Escheat,  bill  by  state  against  aliens 

to  enforce  trust,  1-810 
Execution,  on  property  held  in  trust, 

15-865 
Express  trust,  trustee  of,  party,  3-114; 

20-903;   21-56 
Factors       and       brokers,       enforced 

against  factors,  8-871 
Forcible  entry  and  detainer,  trustees 

as   parties,   8-1100 
Fraudulent    conveyances,    trustee    as 

party,   10-145 
Garnishment,    trustee   subject,    when, 

10-458 
Incompetents,   trustee  for  estate   of, 

12-16 
Injunction,   by  trustee,   13-24 

Bonds,  action  by  trustee  on,  13-344 
Trustee  as  party  to,  13-38 
In  rem,  proceeding  to  enforce  trust, 

21-677 
Insane    persons,    trust   funds    of,    13- 
598 
Trustees   of  property  of,  13-564 
Insolvency,  trustee  in,  13-656 
Insurance,  suit  by  trustee,  14-34 
Interpleader,  by  trustee,  14-172 
Interstate       commerce       commission, 
trustees    as    parties    to    proceed- 
ings, 14-254 
Intervention,  14-298 

By  beneficiary,  14-307 
Joint  estates,  survivorship  as  to,  14- 
736 
Accounting   by   tenant   as   trustee, 
14-737 
Judgment,    set-off   against,    16-564 
Confession   of  judgment,  14-800 
Judicial  sales,  by  trustee,  16-757 
Purchase  by  trustee,  16-770,  772 
Retention    of   proceeds   by   trustee, 

16-831 
Vacating    for   misconduct    of   trus- 
tee,  16-804 
Jurisdiction,       effect       of      trustee's 
change  in  residence,  17-706 
Of   orphan's   court,   21-657 
Jury,     right     to,     where     trusts     in- 
volved,   16-890,   899 
Jurors,    fiduciary    relationships    as 
affecting    qualifications,    17-362 
Landlord's  dispossessory  proceedings, 
trustee  as  party,  18-565 
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TRUSTS  AND   TRUSTEES,   contd. 
Larceny  from  trustees,  alleging  own- 
ership,   18-752 
Mistake,      relief      at      instance      of 

trustee,  19-834 
Parties,  see  supra.  Express  trust. 
Partner  as  trustee,  accounting,  21-21 

Suits  by,  21-58 
Patents,  infringement  suit  by  trustee, 

21-188 
Principal  and  agent,  breach  of  trust 

by  agent,  21-534 
Prisoner,  to  represent  in  actions,  21- 

606 
Probate      courts,     juris"3ietion      over 

trusts,  21-647 
Public  charities,  21-865 
Public,  enforced  by  information,  12- 

707 
(Quieting    title,    suit    by    beneficiary, 

21-1004 
Removal  of  causes  affecting,  22-803 
Rent,  attachment  for,  where   trustee 

removes  property,  18-508 
Replevin,  by   beneficiary,   22-893 

By  trustee,  22-892 
Res   judicata,    adjudications    respect- 
ing trusts,  23-37,  67,  89 
Capacity    in     which    trustee     con- 
eluded,  23-57 
Resulting  trusts,  15-882 
Sales,  under   deed   of   trust,   16-717 
Of  trust  property  enforcing  against 
purchaser,  16-829 
Infant's  property,   12-814 
Separate  estate   of  wife,  trustee  not 
'         necessary    to,    11-821 
jSpecific  performance,  parties  to,  23- 
1042 
Joinder  with  suit  to  enforce  trust, 
23-1055 
Statutes    of   limitations,    in    suits   in- 
volving    trust     relationship,     18- 
1034 
Settlement  of  trust,  18-1028 
Stay  bond  by  trustee,  24-475 
Supplementary     proceedings     against 

trustee,  24-552 
Tenants  in  common,  trust  in  one  for 

another,  24-752 
Third   party   claims,   by   trustee,    16- 
129 
By  beneficiary,  16-129 
Trespass,  action,  by  whom,  24-941 
Trespass     to     try     title,     action     by 

trustee,  24-996 
Vacation,    orders    in,    respecting,    16- 

631 
Vendor,    as    trustee    of    vendee,    15- 
890 


TRUSTS  AND  TRUSTEES,   contd. 

Verification,  by  trustee,  13-92 
TURNPIKES  AND  TOLL  ROADS,  see 
Private    and    Toll    Roads;    Public 
Service  Corporations. 
As  highways,  11-44 
UBI    JUS    IBI    REMEDIUM,     22-718. 

See  Cause  of  Action;  Remedy. 
ULTRA   VIRES  —  Consult   analysis    of 
this  article,  25-143.     See  Illegality, 
How  Pleaded. 
Cross-demands,   based  on  ultra  vires 

contracts,  23-710 
In  actions  against  corporation,  5-658 

Stockholders'  suit,  5-715 
Injunction     to     restrain     ultra    vires 

acts,  13-21;   18-404 
Insurance,  pleading,   14-62 

Who  may  question,   18-1106 
Master   and   servant,   defenses  in   ac- 
tion  for   wrongful   discharge,   19- 
434 
MJunicipal    corporation,    acts    of,   quo 
warranto,   22-40 
Enjoining  acts  of,  20-164 
Plea  of,  20-106 

Suit  by  on  ultra  vires  contract,  20- 
91 
UNCERTAINTY,     see     Certainty     in 

Pleading. 
UNDERTAKINGS— Consult  analysis  of 
this    article,    25-147.      See    Bonds; 
ilmplied   and  Express  Agreements; 
Justification    of    Sureties;    Recog- 
nizances and  Bail. 
Amendment  of,  18-258 
Appeal,  on,  18-229 

Chattel  mortgage  in  lieu  of,  18-236 

Conditions,  18-249 

Filing,  18-237 

Foreign   corporation   as  surety,   18- 

404 
Form  of,  18-246 

From   probate   decisions,  21-668 
Justice's    court,    appeal    from,    18- 

232 
Necessity  for,  18-297 
Parties  to,   18-241 
Record  must  show,  18-282 
Service  of,  18-240 
Approval  of,  18-253 
Attachment,    in,    for    rent    and    ad- 
vances,  18-513,  518 
By  state  in  action  by  it  24-69 
Certiorari,  on,  18-374 
Continuances,   on,   in   justice's    court, 

18-59 
Corporation,  by,  necessity  of  justify- 
ing,  18-400 
Costs,  for,  see  Security  for  Costs, 
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UNDERTAKINGS,  contd. 
Date,  necessity  of,  18-247 
Endorsement  on,  of  approval  of  sure- 
ties, 18-405 
Execution,  on  stay  of,  18-144 

Concelling    to    enforce    attorney's 

lien,   18-832 
Insufficient  as  appeal  bond,  18-236 
Form  of,  on  appeal,  18-246 
Judgments  describing  in,  18-251 
Opening  or  vacating,  on,  15-245 
Sureties,   judgment    against,    18-337 
Judicial     sales,     to     secur„e    purchase 
money,  16-774 
To  accompany  advance  bid,  16-779 
Jurors,  sureties  as,  17-335 
Justice's  courts,  on  appeal  from,  16- 

860 
Justification,  of  sureties,  18-243,  397. 
See   also      Justification  of  Sure- 
ties. 
Landlord's  dispossessory  proceedings, 

in,  18-597 
Libel  and  slander,  for  costs  in,  18-892 
Lis  pendens,   on   cancellation   of,   18- 

1094 
Mandamus,    to    compel    approval    of, 

18-260 
Parties  to,  on  appeal,  18-241 
Pleading,   22-477,   478 
Seal  to,  on  appeal,  18-248 
Service  of,  on  appeal,  18-240 
State,  parties  in  actions  on  undertak- 
ings given  to,  24-71 
Undertakings   in   actions   by,   24-69 
Stay    bonds    and    undertakings,    see 
Supersedeas    and    Stay    of    Pro- 
ceedings. 
Sufficiency  of,  on  appeal,  18-246 
Sundays,  filing  on,   18-240;   24-435 
UNDUE  INFLUENCE— Consult  analy- 
sis   of    this    article,    25-215.       See 
Rescission  and  Cancellation;  Wills. 
Alleging,   in    suit   to    cancel   deed   or 
contract,    13-606 
On   contest   of  will,   26-256 
Deed,  rescission  for,  18-700 
Jury,  to  try  issue  of,  16-901 
Rescission,  for,   19-765 

Pleading  as  ground  for,  22-1004 
UNFAIR    COMPETITION,    see    Trade- 
Marks  and  Trade  Names. 
Definition,  24-870 
UNFAIR     TRADE,     see     Trade-Marks 

and  Trade  Names. 
UNIFORM  SALES  ACT  see  Sales. 
UNINCORPORATED    SOCIETIES,    see 
Associations;     Beneficial     Associa- 
tions;   Religious   Societies. 
UNION,  see  Labor  Unions. 


UNION  LABEL,  see  Trade  Marks  and 

Trade  Names. 
UNITED    STATES  — Consult    analysis 
of  this  article,  25-217.     See  Aliens; 
Indians;    Naturalization;    Post   Of- 
fice;   Public  Lands;   United  States 
Courts. 
Actions  against,  internal  revenue,  14- 
143 
In  what  district,  25-428 
Anti-Trust    Laws,    see    Corporations. 
Appeals  by,  2-195 

Bond  to,  parties  to  actions  on,  21-577 
Claims    against,    review    by    supreme 

court,  25-377 
Consuls,   see   Ministers,  Ambassadors 

and  Consuls. 
Ctoss    demands,    in    actions    by    and 

against,  23-773 
Customs  duties,   6-337 
Exemptions,    claimed    against,    16-121 
Garnishment  of,  10-398 
Immigration,  see  Immigration. 
Injunction,     against    United    States, 
13-37 
By  United  States,  13-22 

Federal    government,    for    inter- 
fering with,  13-135 
Public  domain,  to  protect,  13-146 
Party  to  injunction,  as,  13-31 
Internal  revenue,  see  Internal  Reve- 
nue. 
Intervention,   by   United    States,    14- 
322 
Admiralty,    in,   by    foreign    consul, 
1-521 
Jurisdiction  of  suits  to  which  United 

States  a  party,  25-428 
Jury,   right   to,  16-876 
Justice's   court,   suits  by   the   United 

States  in,  17-973 
Mining   claims,   as   party   to   proceed- 
ings  respecting,   19-788 
Action   bv   United   States   to   quiet 
title  "to,  19-800 
Navigable    waters,    as    to    party    to 

suits   respecting,  20-279 
Patents,  as  party  to  appeal  in  patent 
cases,   21-175 
As  party  to  suit  for  penalties,  21- 

222 
Cancellation   of,   21-223 
Issued  in  name  of,  21-198 
Suits  against,  for  infringement,  21- 
190 
Privilege,  of  officers,  employees,  etc., 

21-621 
Prohibition,    against    proceeding    by, 

21-819 
Public  lands,  "21-875 
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UNITED  STATES    contd. 

Ees    judicata,     applicable     to     sover- 
eign, 23-62,  64 
United    States    concluded    as    sub- 
sequent   purchaser,    23-81 
Statute   of  limitations,   does  not   run 
against,   18-1030 
Pleading  the,  18-1025 
Waiver  of,  18-1039 
Suit      between      state      and      United 
States,  jurisdiction,  24-70;   25-350 
Suits      by,      concerning      reservation 
lands,  12-4Sn 
Internal  revenue,  for,  14-129 
Treaty,   effect   on   jurisdiction   of  ad- 
miralty, 1-382 
With     Indian     tribe,     enforcement, 
12-46 
UNITED  STATES   COMMISSIONERS, 

see  Judicial  Officers. 
UNITED   STATES   COURTS  —  Consult 
analysis     of     this     article,     25-249. 
See    Commerce     Court;     Interstate 
Commerce;  United  States. 
Abatement,  plea  of,  with  plea  in  bar, 

1-41 
Admiralty,  jurisdiction  of,  1-371 

Appellate    jurisdiction,    5-569,    570 
Aliens,  may  sue  in,   1-794,   799 

Crimes  of,  1-807 
Amendments    in,    of   judgment,   basis 

of,  15-145 
Another     action     pending,     in     state 

court,  1-1005 
Appeal    bonds,    summary   proceedings 

under   state   statutes,   2-86 
Appeals    from    state    courts,    federal 

questions,  2-44 
Arrest  in  civil  cases,  practice  in,  2- 

926 
Attachment,        proceedings       supple- 
mental to,  3-739 
Bail,    conformity    to    state    practice, 

22-461 
Case    or    question    certified    in,    4-674 
Certificate     of     probable     cause,     in 

habeas    corpus   cases,    4-868 
Certiorari   in,   4-954 
Collateral    attack,    on    judgment,    15- 

395,  438 
Comity  between,   21-218 
Corporations,    ultra    vires    contracts, 
liability  in,  5-565 
Power  to  dissolve,  26-394 
Process  against,  5-615 

Service  of,  5-617 
Receivers,   suits   against,   5-721 
Costs    amount    in    controversy,    5-880 
■Court    of    claims,    internal    revenue, 
jurisdiction,    14-143 


UNITED  STATES  COURTS,  contd. 
Court   of  claims,  contd. 

Recovery  for  use  of  patent,  21-190 
Statute  of  limitations,  necessity  of 
pleading,  18-1039 

Decedent's  estates,  jurisdiction  over, 

21-655 
Decisions     as     precedents     in     state 

courts,  24-17 
Depositions,  see  Depositions. 
District   courts,  jurisdiction  in  inter- 
state   commerce,    14-248 
District    of    Columbia,   courts   of,   21- 

526;    25-232 
Divorce,   no   jurisdiction,   7-740 
Dower,    jurisdiction    in    bankruptcy, 

7-868 
Elections,  contest  in  state  eases,  8-19 
Elkins    Act,    prosecutions    under,    14- 

280 
Eminent    domain,    jurisdiction,    8-264 
Enjoining  actions,  by  federal  courts, 
24-399 
By  state  courts,  24-399 
Equitable    liens,    enforcement    of    18- 

966 
Equity  jurisdiction  and  procedure,  8- 
3S3 
In    matters    of   probate,    21-658 
State  statutes,  as  affecting,  18-864 
Execution  sales  in,  16-165 
Federal   question,  in   suits   to  recover 

mining  claims,  19-802 
Illegal  rates,  prosecutions  in,  for  ob- 
taining,   14-279 
Improvements,    jurisdiction    of    suits 

for,   18-684 
Indians,  suits  by  and  against,   12-37, 

39,   45 
Injunctions    in,    12-1011 

Bond,  amount  discretionary,  13-167 

Actions  on,   13-333 
Collection   of  taxes,   effect   of  state 

statute,    24-693 
District   judge,   injunction,   by,    13- 

242 
Stay    proceedings,    injunction,     12- 

1017 
Violation     of    injunction,    proceed- 
ings   in    district    court    respect- 
ing,  13-289 
Instructions  in,  13-829 
Internal  revenue,  jurisdiction,  14-127, 

143,  145 
Interpleader   in,    14-204,   226 
Interstate    commerce,    jurisdiction    in 
respect    to,    14-243 
Commerce  commission,  not  a  Unit- 
ed States  court,  14-242 
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UNITED  STATES  COURTS,  contd. 
Interstate    commerce,    contd. 

Eates    and    practices),    jurisdiction 

of,  14-244 
Eestraiuing  interference   with,   18- 

427 
Intervention  in,  14-291 
Judgments,    presumptions    upholding, 

15-438 
Judicial  sales,  jurisdiction  to  vacate, 

'   16-803 
Jurisdiction,  sources  of,  17-670 

Alleging    jurisdictional    facts,    19- 

791,  802 
Ancillary,  foreclosure  of  mortgage, 

22-152 
Conflicting     and     concurrent     with 
state   courts,   17-812 
Appointment    of   receiver,   22-328 
Consuls,  crimes  by,  21-621 
Diverse    citizenship,    21-549 
Diversity     of     citizenship,     21-182, 

186,  187 
Effect  of  revivor,  23-180 

Employers'  Liability  Act,  19-466 
Enforcing    supersedeas    bonds,    24- 

481 
Foreclosure     of    mortgages,    19-920 
Joint    stock    companies,    14-732 
Mechanic's  lien  proceedings,  19-615 
Mining  claims,  19-784,  786,  791 
Of   defendant    outside   the   district, 

17-688 
Of  suits  by  and  against  state,  24- 

70 
Patents,    actions    on    contracts    re- 
specting, 21-182 
To  review  decisions,  21-179 
Peonage    cases,    19-569 
Presumptions    respecting,    7-663 
Eeceivership,    property    in    another 

district,  22-332 
Eescission   and   cancellation,   22-981 
Eetention    of,   17-669 
State's  power   over,   17-671 
Stockholder's     statutory     liability, 

24-219 
Territorial,  suit  by  receiver  in  an- 
other district,"  22-427 
To    declare    law    unconstitutional, 

24-88 
To  enjoin  enforcement  of  city  or- 
dinance, 20-166 
Trade-marks     and     trade      names, 

suits  invo'ving,  24-871 
Waiver  as  conferring,  17-697 
War    time,    effect    of    statute    gov- 
erning utilities,  26-15 
Wills,  construction,  26-338 


UNITED  STATES  COURTS,  contd. 

Jury,    right  to,   16-877 

Constitutional    provisions,    16-853 
Challenges,    17-201,   210,   216 
Oath  to  custodian,  7-446 
Qualifications  of  jurors,  17-277 
Length    of    residence,    17-290 
Selection  of,  16-955,  984 
Separation,    unauthorized,   17-472 
Lis  pendens,  in,  18-1089 
Mandamus,  to  courts,  19-181 

In    state    court    to    enforce    federal 
judgment  against  municipality, 
20-113 
Jurisdiction   to   issue,   19-240 
Mandate,   remedy  to   enforce,   19-351 
Mechanic's  liens,  proceedings  to   en- 
force,  19-615 
Mortgages,    foreclosure    proceedings, 

19-912 
Municipal  corporation,  action  against 
by  citizens  of  another  state,  20- 
90 
Negativing   jurisdiction    of,   in   crim- 
inal  pleading,  12-351 
New  trial,  grounds  for,  20-438 
Jurisdiction   to   grant,   20-397 
Jury  trials  only,  20-402 
Time   for,   20-588 
Patent   decisions,  review   of,   21-173 
Patents,   cases   respecting,  21-185 
Preliminary    examination    in,    21-499, 

505,  525 
Process,  amendment  of,  21-778 
Issuance   of,   21-694 
Territorial    limitations,    21-701 
Prohibition,  jurisdiction  to  issue  writ 

of,  21-811,  815 
Public  lands,  suits  to  vacate  patent 

.      to,  21-882 
Quieting     title,     jurisdiction     to     en- 
force statutory  remedy,  21-1000 
iStatutory  action  not  available,  16- 
894 
Quo  warranto,  jurisdiction   of,   22-49 
Eeferenee,  see  References. 

By  consent,  22-517 
Eemoval  of  causes  to,  injunction  on, 
12-1018.     See  Removal  of  Causes. 
Ees     judicata    effect     of    judgments, 

23-15 
Revivor  in,  23-152 

Eiot,   averments    as    to    unlawful   as- 
sembly,   23-188 
Set-off   in",   equitable   set-off,   23-603 
Special  vordir-t  in,   25-979 
Specific    performance,    jurisdiction    of 

bill  for,  23-1033 
State  practice,  following,  21-525 
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ITNTTED  STATES  COURTS,  contd. 
States,    enforcing     judgment     in    ac- 
tions  between,  24-75 
Stay  or  supersedeas  on  appeal  or  er- 
ror, 24-482 
Supplemental    matters,    24-518 
■Supplemental   pleadings,   diversity   of 

citizenship    unnecessary,    24-518 
Survival   of  causes   of   action,   24-592 
Territorial   courts   as,  21-526 
Transfer  of  causes  in,  24-893 
From  law  to   equity,  24-897 
In    criminal    cases,    24-907 
United    States    commissioners,    16-706 
Conclusiveness    of    decisions,    23-14 
.  Witnesses,      compelling      attendance, 
limit    of    distance,    26-494 
Writ   of  error,  in,   26-633 
Application    for,    26-639 
Order  on  motion  for  new  trial,  20- 

632 
Summary  of  procedure^  26^658 
UNITED    STATES    MAESHALS,    see 
Sheriffs,   Co?' stables  and  Marshals. 
UNITED  STATES  OFFICERS,  see  Ju- 
dicial   Officers;     Officers;     Sheriffs, 
Constables  and  Marshals. 
imLAWFUL  ASSEMBLY   —    Consult 
analysis     of     this     article,     25-502. 
See    Aflfray;    Disorderly    Conduct; 
Kiot. 
UNLAWFUL  DETAINEE,  see  Forcible 

Entry  and  Detainer. 
UNLAWFULLY,    see    Indictment   and 

Information;  Pleading. 
USE    AND    OCCUPATION   —    Consult 
analysis  of  this  article,  25-504. 
Assumpsit    for,    3-205;     18-472,    473, 

484,  487 
Damages  awarded  for,  18-604 
Debt,  will  lie  !•  r,  6-473 

Parties   defcn^'.ant,   18-484 
Exemptions  in  actions  for,  16-107 
Injunction,  against  interference  with, 

13-14 
Landlord   and   tenant,  action  for  by 
tenant,  18-451 
Action  by  landlord  for,  18-480 
Landlord's     dispossessory     actions, 
amending   to    use    and    occupa- 
tion, 18-566 
Written    lease    action    on,    amend- 
ing to  use  and  occupation,  18- 
491 
License,  revoked  by  suit  for  use  and 

occupation,    18-640 
Mesne  profits,  general  treatment,  19- 
773 
Distinguished,    19-775 


USE  AND  OCCUPATION,  contd. 

Public   lands,   to   recover  for  use   of, 

21-885 
Set-off  for,  by  joint  tenant,  14-737 
Sheriff's    sale,    action    by    purchaser, 

18-480  • 

Specific  performance,  joinder,  23-1055 
Variance,  in  suit  for,  18-499 
Vendor  of  land,  action  by  for  breach, 
25-709 
USURY— Consult    analysis    of    this    ar- 
ticle,  25-514.     See   Illegality,   How 
Pleaded;   Interest;   Penalties,  For- 
feitures and  Fines. 
Action    to    review,    based    on    usury, 

15-359;  360 
Assignment  for  creditors,  suit  by  as- 
signee,  3-74 
Bills  in   equity,   allegations  in,   4-127 
Conclusion  of  law,  general  allegation, 

5-225 
Debt,  to  recover,  18-1100 
Default,  On  usurious  note,  14-889 
Defense,    as,    15-222;    23-586 
Factors    and    brokers,    question    for 

jury,   8-905 
Injunction,      against      carrying      out 

usurious  contract,  13-85 
Judgment,    as    ground    for    vacating, 
15-157 

Confession,   judgment   by,   14-853 
Collateral  attack  of,  15-414 
Equitable    relief   from,    15-272,   306 
Opening  judgment,  to  plead  usury, 

15-246 
Set-off,     of     judgment,     based     on 
usurious  claim,   16-563 
Loan    association,    of,    18-1099,    1100 
Pleading,   18-1099,  1103 
Necessity  for,  18-355 
Opening    judgment    to     plead,     15- 
246 
VACATING     JUDGMENTS,     see     De- 
crees; Judgments. 
VACATION,  see  Terms  of  Court. 

Striking  out  pleadings  in,  24-258 
VAGRANCY— Consult  analysis  of  this 
article,     25-527.      Sec     Juries    and 
Jurors;      Prostitution.       See     also 
Criminal   Procedure. 
Jury,  right  to,  16-856 
VALUE,  see  Indictment  and  Informa- 
tion;  Jurisdiction;   Justices  of  the 
Peace;  Pleading. 
Allegation    of,    trespass,   -action     of, 
24-945 
In  trover,  25-37 
Execution,  stating  value  of  property 
in,  15-811 
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VALUE,  conid. 

Exemption,  value  of  liorse,  as  affect- 
ing,  16-75 
Expert    testimony   as    to,    weight    of, 

17-551 
False    pretenses,    value    of    property, 

20-737 
Larceny,  as  affecting  jurisdiction,  18- 
726 
Alleging  value,  18-758 
Liquor,   of,    as   affecting   jurisdiction 

to   forfeit,   14-489 
Of  homestead,   determining,   11-397 
Pleading,  see  Pleading. 
Eeplevin,    allegations    in,    22-924 
Ees     judicata,     value     of     replevied 

property,   23-37 
Specific    performance,    allegations    as 

to  value  of  property,  23-1049 
Trespass,  actiorx  of,  variance,  24-958 
Of  timber  cut,  24-981 
Verdict    showing,    24-982 
Variance,    civil    cases,    25-673 
VARIANCE      AND      FAILURE      OF 
PROOF — Consult    analysis    of    this 
article,     25-530.       See     Indictment 
and     Information;      and     specific 
titles. 
Abortion,   1-109 

Homicide    in    attempt    to    commit, 
11-606 
Absolute      contract,      not      provable 
where  alternative  contract  plead- 
ed, 11-1044 
Accessories,   under   statutes,   1-160 
Accord   and   satisfaction,  1-192 
Accounting,  1-304 

Between  partners,  21-40 
Accounts,    1-231 
.Account  stated,  1-258 
Admiralty,    amendments    to    conform 
with'  proof,   1-473 
Substantial    proof   sufficient,    1-540, 

541 
Waived,    1-542 
Adulteration,  1-588 
Adultery,  1-604,  614 
Adverse  possession,  1-632 
Affidavit,   between,   and   information, 

12-630 
Alternative     contract,     not     provable 
where  absolute  contract  pleaded, 
11-1044 
Amendments,   writ    and    pleading,    1- 
906 
To  avoid,  1-912,  913,  914,  919;   18- 
330 
In   equitv,   4-193 
In    indictment,    12-552,    549 
In  information,  12-562 


VARIANCE      AND      FAILURE      OF 
PROOF,   contd. 
Amendments,  contd. 
To   avoid,  contd. 
Mandamus,  19-264 
Money  counts  for  money  lent  or 
paid,    19-840,    841 
Amount,  as  to,  in  actions  for  escape, 

21-601 
Animals,    infectious    diseases    of,    1- 
961 
Driving  from  range,  1-976 
Injury  to,  1-967,  973  _ 
Marks   and   brands,  indictment,   1- 
985 
Arbitration,    from    submission,    2-656 
Arrest  of  judgment,  2-1020 
Arson,  3-23 

Assault    and    battery,    between    affi- 
davit  and   information,   3-35 
Assignments,  3-136 
Assumpsit,  3-181,  208 
Attachment,      affidavits      and      other 
papers    in    action,    3-440;    18-519 
Between  papers,  dismissal  of,  3-759 
Attorneys,  in  actions  by,  for  compen- 
sation, 18-847 
Automobiles,     lactions     for     injuries 

from,  12-254 
Bills    and    answers,    amendments    to 
cure,  4-193 
Amount  claimed,  4-258 
Bills  of  particulars,  4-402;   18-950 
Bonds,  4-522 

Breach   of  promise,  4-554 
Bribery,  4-572 

Bridges,  indictment  for  failure  to  re- 
pair, 11-273 
Injuries   from   defective,   11-282 
Burglary,  4-605,  608 
Case,   the   action   on   the,   4-659 
Cause  of  action,  must  be  proved  as 

alleged,  21-41 
Certiorari  in  bond,   18-374 
Common    carrier,   in   actions   against, 
2J-121 
In    actions    by    passenger,    21-123, 
128,  147 
Ejection   of  passenger,   21-159 
Loss    or   injury    to    baggage,    21- 
166 
Recovery  of  penalties   against,  21- 
168 
Complaint,    between,     and     summons, 
18-75 
Notice     of     injury,     between,     and 
complaint,    li-223 
Consideration,  as   to,   11-1047 
Contract   actions,   generally,   11-1036; 
18-499 
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VARIANCE      ANB      FAILUEE       OF 
PROOF,   contd. 
Contract,   as   to,   of   employment,   19- 
452 
Proof    of,    where    tort   alleged,    21- 
159 
Corporation,  proof  of,  where  partner- 
ship pleaded,  21-80 
Corporations,  in  actions  on   contracts 

of,   11-1052 
Costs,  as  to,  in  execution,  15-803 
Crimes,    conviction    of    lesser    or    in- 
cluded offense,  12-568;  22-306 
Cross-complaint,    6-312 
Cross-demands,    variance    as    to,    23 
804 

Damages,   in   statement    of,   13-363 
Death,  as  to  time  of,  11-583 
Debt,   special   contract,   6-462 
Demurrer,    process    and    pleading,    6- 

910 
Departure,  test  of,  7-119 
Descriptive    matters,    in    indictment, 
12-549,  553 
Indictment    for   homicide,    11-610 
Detinue,  none  by  fictions,  7-485 
Dismissal    for,    on    appeal    from    jus- 
tice's court,  18-334 
Disorderly  house,  7-708 
Disturbing  public  assembly,  7-723 
Divorce,  7-786 
Elections,  in  contests,  8-95 
Betting  on,  8-149 
False  registration.   8-151 
Illegal   voting,    8-158 
Offenses    bv    officers,    copy    of    cer- 
tificate,  8-164 
Electricity,  materiality,  8-179 
Embezzlement,    proof    in    substantial 

compliance,  8-243 
Embracery,  8-255 
Eminent  domain,  8-297 
Escape,    prosecutions    for,    21-604 
Execution,    between,    and    judgment, 

15-794;   18-134 
Exhibits,    between    pleading    and,    8- 

812,  822 
Express    contract,    to    implied,    8-499, 
844,   847 
Implied  to  express,  11-1041;  18-499 
Extortion,  civil  action,  8-828 

Criminal   cases,   8-833 
Factors    and    brokers,   as   to   time   to 
sell,  8-877 
In    actions    for    commissions,    8-894 
False    pretenses,    on    prosecution   for, 

20-740 
False  personation,  8-975 
Federal    courts,    conformity    to    state 
practice,  25-486 


VARIANCE      AND      FAILURE      OF 
PROOF,   contd. 
Forgery,  8-1156,  1181 
Forthcoming     bond,     description      of 

execution,    10-12 
Fraud  and  deceit,   10-59 
Freight  carriers,  10-255 
Gaming,   in    action   to  recover,   1-324 

Criminal  trial,  10-257 
Gifts,  from  allegations  of,  10-604 
Guaranty,   10-694 
Hawkers   and  peddlers,   common   law 

and  statutory  offense,  10-974 
Highways,  in  actions  respecting,  for 
change  in  grade   of,   11-138 
For  injuries  from,   11-232 
Prosecution    for    failure   to    repair, 

11-122 
Prosecution   for   illegal   use    of,   11- 
253,  259 
Homicide,   in   indictment   for,   11-593, 

599,  606 
Immaterial   variance,   21-149 

Where  not  prejudicial,  21-80 
Implied  contract,  to  express,  11-1041; 

18-499 
Incest,  in,  12-11 

Indictment,    amendable    defects,    12- 
549 
Between   original   and   copy,   12-651 
Description   of   property   in,   as   to, 

12-553 
Homicide,     11-593,     599,     606,     610 
Kidnaping,  18-411 
Lesser    or    included    offense,    2-528, 

22-306 
Libel,   18-969 
Liquor  nuisance,  14-456 
Quashing,  as  ground  for,  12-630 
Injunction,  proceedings  for  violating, 

13-305 
Injunction   bond,    in    actions    on,    13- 

349 
Injuries,   in   actions   for,   13-359,   389, 
391 
Permanent   injuries,  whore   tempor- 
ary  injuries,    alleged,    13-392 
Insolvency,  proof  of,  claim,  13-667 
Insurance,   actions   for,   14-67 
Interest,  as  to,  14-122 
In   execution   15-804 
Interstate    commerce    commission,    in 

proceedings   before,   14-259 
Joint   contract,  proof  of,  where   sev- 
eral contract  pleaded,  11-1049 
Joint  liabilitv  pleaded,   proof   where, 
21-80 
Inilividual    liability   pleaded,    21-81 
Judgment,     between     judgment     and 
execution,    12-791;    15-811 
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VARIANCE      AND      FAILURE      OF 
PROOF,   contd. 
Judgment,   contd. 

Evidence,    between    and    judgment, 

15-35 
Issues,   between   and  judgment,   15- 

41,  780;  18-104 
Pleadings,   between    and   judgment, 

14-904;   15-35 
Process,     between     and     judgment, 

15-34 
Proof,    judgment    where    no    proof, 
14-791 
Justice's    court,    in,    18-18,    74,    75 
Kidnaping,  in,  18-411 
Labor  unions,  in   action   against,   18- 

418 
Larceny,  common  law  and  statutory, 
18-771 
Description   of   property,   18-769 
From  building,  18-773 
Grand  and  petit,   18-772 
Number  of  artic'es,   18-769 
Ownership,  as  to  allegations  of,  18- 
766 
Lease,    action    on    written,    recovery 
for    use    and    occupation,    18-500 
Libel  and  slander,  in,   IS  947,  949 
Criminal  prosecutions,  18-969 
Slander  of  title,  in,  18-962 
License,    prosecution    for    conducting 

business   without,    18-984 
Liens,  enforcement  of,  18-998 
Liquor    nuisance,    indictment,    14-456 
Master   and    servant,    in    actions    for 
breach    of    contract    to    employ, 
19-420 
Actions   for   discharge    of   servant, 

19-436 
Actions  for  wages,  19-452 
In   actions  for  injuries  to  servant, 
19-511 
Mayhem,  19-576 
Modified    contract,    proof    of,    where 

original   pleaded,   10-1045 
Money  had  and  received,  in  assump- 
sit   for,    19-844 
Money  lent,  in  assumpsit  for,  19-840 
Money   paid,   in    actions    to    recover, 

19-841 
Mortgages,     in    foreclosure    proceed- 
ings, 19-969 
Motor    vehicles,    in    actions    for    in- 
juries from,  20-49 
Municipal     corporations,    actions    by 

or  against,  20-106 
Names,   as  to,   20-246 
For   homicide,   11-610 
In   indictment,   12-552 
Partnership,  21-80 


VARIANCE      AND      FAILURE      OP 
PROOF,  contd. 
Negligence,    as     to,     19-511;     20-320, 
21-147 
As    to    fences    and    cattle    guards, 
22-265 
New  trial  for,  20-445 
Nil  dicit  judgment,  objections  to  va- 
riance after,   14-857 
Notice  of  defenses,  defendant's  proof 

confined  to,  21-207 
Notice  of  injury,  between,  and  com- 
plaint, 11-223 
Nuisance,  in  action  for,  20-677 

On  prosecution  for,  20-694 
Objections  to,  13-392,  see  Objections 

and  Exceptions. 
Obstructing    justice,    on    prosecution 

for,  20-723 
Of    pleading    from    process,    striking 

entire  pleading,  24-260 
Oral   contract,  proof   of,   where   writ- 
ten contract  pleaded,  11-1039 
Ownership,  in  indictment,  12-553 
Joint     ownership    not    proved,    21- 
147 
Parties,   as   to,   contract   actions,    11- 

1048 
Partnership  contra",  proof  of,  where 
individual    contract    pleaded,    11- 
1050 
Partnership,      in      actions     by      and 
against,  21-79 
Proof  of,  in  actions  between  part- 
ners, 21-16 
Suit  for  accounting,  21-40 
Passenger,     proof     of     contract     of 
transportation,  21-123 
Proof  of  relation,  21-121 
Patents,    infringement    cases,    21-206 
Penalties,     action     for,     obstructing 

highway,   11-165 
Performance,   as  to   time   of,   11-1054 
Place,  24-957 
In   contract   actions,   11-1047 
Of  injury,   21-149 
Preliminary    complaint,    as   to   signa- 
ture, 12-141 
Between      indictment      and      com- 
plaint,  12-630 
Principal    and    agent,    m    actions   re- 
specting,   11-1051;    21-562 
Principals,    as    to,   in    indictment   for 

homicide,   11-637 
Process    and    pleading,    between,    21- 
706,  714,  717 
Method   of  objection,   21-771 
Process    and    proof,    between,    21-733 
Process,  in   description   of,   21-604 
Prostitution,  prosecutions  for,  21-830 
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VARIANCE      AND      FAILURE      OF 
PROOF,  contd. 
Quantity,  24-958 

Railroads,     injuries    from     operation, 
22-199 
Injuries     to     trespassers      and     li- 
censees, 22-237 
Rape,  on  prosecution  for,  22-302 
Receiving  stolen  goods,  22-446 
Reformation,  in  suit  for,  22-629 
Rent,  in  actions  for,  18-499 
Rescission  and   cancellation,  in   suits 

for,   22-1023 
Riot,  in  prosecution  for,  23-189 
Sales,  in   actions  by  seller  for  dam- 
ages, 23-233 
In  actions   for  purchase   price,   23- 
258 
Servant,  negligent  acts  of,  21-148 
Several    contract,    proof    of,    where 

joint  contract  pleaded,  11-1049 
Several  counts,  to  meet  proof,  23-814 
Sheriffs    and    constables,    in    proceed- 
ings on  official  bonds  of,  23-891, 
914 
Special    assessments,    in    proceedings 

to  enforce,  23-978 
Specific     performance,     variance     in 

suits   for,   23-1060 
Statute  of  limitations,  as  to,  18-1080 
Statutory   and   common   law   grounds 

of  action,  negligence,  20-321 
Street  railroads,  in  action  for  injury 

by,  24-250 
Striking    allegation     for    failure     to 

prove,  24-266 
Substance    of    allegations,    sufficient 

to  prove,  21-147 
Supersedeas,   between,   and   order  for 

stay,  18-144 
Surplusage     and     redundant     matter, 

proof  unnecessary,   24-580 
Taxes,  in  action  to  collect,  24-686 
Time,  as  to,  24-958 

Of  making  contract,   11-1046 
Title,  24-835 

Trespass,  in  action  of,  24-955 
Trespasser,    proof    of,    where    passen- 
ger alleged,  21-121 
Trover,  in  action  of,  25-47 
Trust,  in  suit  to  enforce,  25-91 
Use    and    occupation,    in    action    for, 

18-499 
Value,  as  to,  24-958 
"Work  and  labor,  in   actions  for,  26- 

530 
Wounds,  in   description   of,  11-627 
Writ    and    praecipe,    between,    21-707 


VENDITIONI  EXPONAS,  see  Judg- 
ments and.  Decrees,  Enforcement 
of. 

Levy,  under,  15-911 
Nature   of  writ,  15-718 
Order  lor,  necessity  of,  15-778 
VENDOR    AND    PURCHASER  —  Con- 
sult analysis  of  this  article,  25-701. 
See    Assignments;    Guaranty;    Im- 
plied    and     Express     Agreements; 
Judicial    Sales;    Lands    and    Land 
Transfers;    Liens;    Rescission    and 
Cancellation;  Sales. 
Assumption  of  liens  or  incumbrances, 

action  against  vendee,  20-921 
Attachment,    of    interest    under   con- 
tract,  3-303 
iSale  after  levy,  3-629 
\VTiere    sale    without    notice,    3-313 
Business    homestead,    conveyance    as 

abandonment    of,   11-468 
Choice  and   election   of  remedies,  by 
vendor,   5-99 
By  purchaser,  5-100 
Cloud  on  title,  agreement  of  sale  as, 

21-997 
Consideration,    remedies    for    failure 

of,  15-308 
Counterclaims,    in    actions    to    fore- 
close  vendors'   liens,    23-655 
Covenant,  action   of,  parties,  6-136 

Eviction,    allegations,    6-151 
Creditors'  suits,  6-199 
Decedents'     estates,     action    against 

purchasers,   6-577 
Decrees,      purchaser      pendente      lite 

bound  by,  6-750 
Default   of  purchaser,  assumpsit   for 

use  and  occupation  on,  18-472 
Dower,    purchaser    party    to    proceed- 
ings, 7-871 
Improvements  by  alienee,   7-886 
Eminent   domain,  parties,   8-269 
Execution,     conveyance     upon      void 
execution,   15-732 
On  interests  under  contract  of  sale, 

15-888 
Property  purchased  in  name  of  an- 
other,  on,   15-882 
Exemption,  assertion  by  vendee,   11- 

479 
Fixtures,  remedies  for  injury  to,  18- 

679 
Forcible  entry  and  detainer,  forfeit- 
ure of  contract,  8-1093 
Against  vendee   in   default,  where, 

8-1106 
Grantees  as  parties,  8-1099 
Not  against  grantor,  8-1104 
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VENDOR  AND  PURCHASER,   contd. 
Fraud  and  deceit,  rescission  unneces- 
sary, 10-42 
Joind'^er  of  parties,   10-47 
Pleading    in    avoidance    of    statute, 
10-71 
Fraudulent    conveyances,    action    for 
value   against   grantee,   10-102 
Allegation   of  transfer,  10-171 
Defense  by   grantee,   10-181,   184 
Grantee   necessary  party,   10-145 
Judgment    against    grantee,    10-207 
Personal'  liability    of    grantee,    10- 
202 
Garnishment,  vendee  not  subject  un- 
til  completion,   10-456 
Guardian,     action    by,    for    purchase 

money,  12-843 
Homestead,    conveyance    of,   11-374 
As   affecting   abandonment,    11-456, 

468 
Fraudulent    conveyance    of,    11-457 
Eemedies  of   grantee,   11-375 
"Who  may  question,  11-376 
Husband    and    wife,   conveyances   be- 
tween,   11-460 
Injunction,   to   protect  property,  par- 
ties  to,   13-14 
By  grantee   of   homestead,   11-375 
Insane  person,  setting  aside  sale,  13- 

596 
Interpleader,   14-186 

Bill  in  nature  of,  14-235 
Intervention,   by   purchaser,   14-305 
Judgments,    conveyance    of    property 

in  satisfaction   of,  16-548 
Landlord   and   tenant,   summary   pro- 
ceedings   against    purchaser,    18- 
572 
Lien  of  purchaser  of  leased  prem- 
ises, 18-540 
Rent,  parties  to   action  for,   18-481 
Tenancy,    under    contract    to    pur- 
chase, 18-505 
Mechanic's  liens,  purchaser  as  ''own- 
er,"  19-586 
On    property    held    under    contract 
of  purchase,  19-603 
Mistake,   relief  from,   19-830 
Of    motor    vehicle,    remedies,    20-47 
Option  to   purchase,  interest   created 

by,   15-887 
Partition  by  grantee,  11-375 
Pendente  lite,  where  lis  pendens  filed, 

18-1087,  1095 
Public  lands,  suits  to  vacate  patents 

to,  21-882 
Purchase   money,   exemptions  against 
judgment   for,   16-110 
Restraining  collection  of,   13-73 


\rENDOR  AND  PURCHASER,   conid. 
Quieting  title,  vendee  of  plaintiff  in 

possession,  21-1007 
Recoupment,  in   actions  for  purchase 

price,   23-674 
Res   judicata,   application   to   privies 

in  estate,  23-73,  80 
School  lands,   remedies   in   respect   to 

purchase  of,  21-890 
Specific   performance,   23-1000 

After     death     of     vendor     or    pur- 
chaser,  23-1039,   1044 
Statute    of    limitations,    pleading    by 

purchaser,   18-1022 
Survival     of    right    to    enforce    lien, 

24-626 
Use  and  occupation,  action  of  against 

purchaser,    25-509 
Vendor's    lien    enforcement    of    jury, 
16-898 
Res  judicata  operation  of  decisions 

respecting,   23-37 
Revivor   of   suits    to   foreclose,    23- 
160 
Waters   and   watercourses,   as   to   ac- 
tions for  flowage,  26-75 
Wife's    separate    property,    enforcing 
conveyance    of,    11-825 
VENDOR'S  LIEN",   see  Liens;   Vendor 

and  Purchaser. 
VENTRE,  see  Grand  Jury;   Juries  and 

Jurors. 
VENIRE  DE  NOVO— Consult   analysis 
of  this  article,  25-850.     See  Verdict. 
Distinguished   from  new  trial,  20-393 
Drawing    jurors,    as    remedy    for    ir- 
regularities  in,   16-976 
In  civil  case,  8-1072 
Nature  of  writ,   16-984 
Writ  of  error,  purpose  of  venire  fa- 
cias de  novo,  19-302 
VENUE — Consult   analysis   of   this   ar- 
ticle,     25-853.        See      Change      of 
Venue;    Jurisdiction;    and    specific 
titles. 
Abandonment    of    child,    prosecution 

for,  20-846 
Abatement,    plea    of,    for    defective, 

1-31 
Accounting,  1-303 

Admiralty,  in  personam  where  served, 
1-425 
Change  of  districts,  1-426 
In  rem  where  arrested,  1-425 
To    limit    liability,    where    ship    is 
situated,   1-425 
Adoption   proceedings,   20-859 
Affidavit,  in,  for  appeal,  18-209 
Aliens,  of  actions  against  1-791,   799 


464 


INDEX 


VENUE,   contd. 

Appearance    waives    objection    to,    2- 

542 
Arrest  of  judgment,  not  appearing  in 

record,  2-993 
Assault    and    battery,    how    charged, 

3-34 
Attachment,  in  affidavit,  3-441 
Case  removed  to  proper,  3-606 
Eent,  attachment  for,   18-514 
Bastardy  proceedings,  4-59 
Beneficial   associations   4-85 
Bills  to  enforce  decrees,  4-463 
Boundaries,  suits  to  establish,  18-656 
Breach  of  the  peace,  must  be  proved, 

4-565 
Case,  the  action  on  the,  4-639 
Change  of  venue,  civil  cases,  5-1 

Criminal  cases,  4-973 
Col  lateral       attack,       where       venue 

wrong,   15-477 
Common     carriers,     actions     against, 
21-122,  126 
Actions  by  passenger,  21-161 
For    ejection,    21-154 
For  injury,  21-130 
Injunction    against   ticket   brokers, 
21-117 
Loss    or   injury   to    baggage,    21- 
163 
Twenty-eight    hour    law,    suits    to 
enforce,   14-283 
Copyright   proceedings,   5-511 
Coroner's  inquest,  where  held,  5-525 
Corporation,  actions  by  and  against, 
5-585 
Foreign,  actions  against,  5-735 
Counties,  actions  against,.  20-116 
•Grime,  of,  question  of  fact,  11-649 
Customs  duties,  action  for  forfeiture, 

6-356 
Declaration  and  complaint,  named  in, 
6-647 
Must  be  paid,  6-674 
Default,      where      venue      improper, 

equitable  relief,  18-116 
Detinue,   7-479 
Dismissal,     where     improper     venue, 

21-1001 
Divorce,  7-748 
Ejectment,   7-1023 

Elkins   Act,   prosecutions   under,   14- 
280 
Suits  under,  14-282 
Embezzlement,    8-210 
Eminent    domain,    8-265 
Equity,  of  actions  real  and  personal, 

8-451 
Escape,  of  actions  for,  21-600 
Prosecutions  for,   21-601 


VENUE,   co.itd. 

Estrays,  criminal  actions,  8-719 
Execution,  of,  15-743,  760 

Recitals   as   to   18-135 
Executors  and  administrators,  actions 

on   bonds,  8-782 
Factors  and  brokers,  suit  to   enforce 

lien,    8-868 
False  pretenses,  prosecution  for,   20- 

727 
Federal   courts,   district  in  which   ac- 
tion brought,  25-450 
Flowage    of   land,   actions   for,    26-73 
Forgery,  8-1140 
Fraud  and  deceit,  10-46 
Fraudulent  conveyances,  10-150 
Freight  carriers,  10-226 
Gaming,    actions    to    recover,    10-326 
Actions  for  penalty,   10-329 
Of  offenses,  10-336 
Garnishment,     depends    on    statutes, 

10-485 
Guardian,    revocation    of   letters    of, 

13-528 
Habeas      corpus,      local      territorial 
limits,  10-913 
In  .state   courts,  10-918 
Heirs,    of   proceedings   to   determine, 

12-918 
Highways,    actions    for    injuries    to, 
11-198 
Enforcing    road    work,    11-139 
Homicide,   11-584 

Immigration,  prosecutions  for  violat- 
ing laws  of,  11-927 
Incompetents,  estates  of,   12-14 
Indictment,    defective    venue,    as    af- 
fecting, 12-608 
Information    of    intrusion,   in,   12-715 
In  junction,      12-1021;      16-622;      21- 
117 
Bonds,  actions  on,  13-333 
Final   decree  in,   13-179 
Highway   proceedings,   11-109 
Insane  persons,  actions  by  or  against, 
13-580 
Insanity  proceedings,  13-447 

Commitment    proceedings,    13-535 
Guardianship  proceedings,   13-499 
Traverse  of  inquisition,  13-479 
Insolvency,  in,  13-644 
Insurance,   actions    on    contracts    of. 

14-5 
Internal  revenue,  forfeiture  proceed- 
ings,  14-148 
Interpleader,  by  sheriff,  14-231 
Interstate       commerce       commission, 
suits  on   orders,  of,   14-271 
Suits  to  enforce  process,  of,  14-269 
Intervention,    14-317 
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VENUE,   contd. 

Jactitation  suit,  of,  18-962 
Judgment,  proceedings  to  vacate,  15- 

Judicinl  sales,  of,  16-752 
Infant's    property,    12-815 
Proceedings    to    vacate,    16-802 
Jury  of  vicinage,  riglit  to,  16-866 
Justice's    court,    actions    in,     17-989, 

992 
Juvenile   proceedings   12-863 
Kidnaping,  of  indictment  for,  18-409 
Landlord    and    tenant,    dispossessory 
proceedings,   18-583 
Landlord's    lien,    prosecutions    for 

impairing,    18-548  . 
Eent,  action  i^x,  18-475 
Lands,    of    actions    concerning,   part- 
nership accounting,  21-24 
Larceny,  18-726 
Libel  and  slander,  of,  18-891 

Criminal  libel,   of  prosecutions  for, 
18-963 
Liens,    enforcement    of,    upon    logs, 

19-4 
Liquor  laws,  prosecutions,  14-349 
Lis  pendens,  as  affecting,  18-1091 
Mandamus,  in,   19-245 
Maratime    liens,    proceedings    to    en- 
force,   19-367 
Master    and    servant,    of   actions   for 
injury  to   servant,   19-466 
Of    actions    by    mining    employee, 
19-816 
Miner's  liens,   of  proceedings  to   en- 
force,  19-811 
Mining  claims  and  property,  of  pro- 
ceedings   to    protect,    19-804,    805 
Monopolies,  of  criminal  prosecutions, 

19-853 
Mortgages,    of    proceedings    to    fore- 
close, 19-921 
Proceedings  for  penalty  for  failure 
to  satisfy,  19-878 
Motion,   of,   to   amend,   15-138 

Place   of  making,  20-9 
Municipal        corporations,        actions 

against,  20-98 
Nuisance,    action    to    abate,    20-672, 

684 
Objections  to,  18-44 

Federal  court,  conformity  to  state 

practice,  25-477 
Time  to  raise,  lS-192 
Waiver   of,   17-703,   996 
Offense,    of,   charging    in    indictment, 

14-375 
Ordinances,    actions    to    enforce,    20- 
214 


VENUE,   contd. 

Original    bill    in    nature    of    supple- 
mental bill,  24-518 
Partition,   of,   20-1010 
Partnership,    accounting    and    settle- 
ment, 21-24 
Of  actions  concerning,  21-48 
Patents,   review   of   decisions,   21-179 
Infringement    eases,    21-187 
Penalties  respecting,  21-222 
Penalties,   in    actions   for,    highways, 
11-142 
Against     sheriffs    ^nd     constables, 

23-849 
Pespeeting   patents,    21-222 
Violations    of    liquor    laws,    14-463 
Preliminary   examination,    21-505 
Offenses  against  United  States,  21- 
526 
Principal   and   surety,   21-576 
Prisoner,     of     prosecutions     against, 

21-607 
Process,     affidavit     for     publication, 
23-535 
Designating  in,  21-724 
In  affidavit  of  service,  23-111 
Venue  indicated  in,  21-709 
Province    of   judge   and    jury    as    to, 

21-850 
Public    charities,    administration    of, 

21-868 
Public  drunkenness,  allegations  as  to 

venue,  21-873 
Public  lands,  actions  for  injuries  to, 

21-886 
Quiet    title,    proceedings    to,    21-1000 
Quo    warranto    proceedings,    22-51 
Eailroads,    injury    from    construction 

and    maintenance,   22-144 
Rates,   prosecutions   for   obtaining   il- 
legal, 14-279 
Receivers,  in   appointment   of,  22-332 
Receiving  stolen  goods,   22-442 
Reformation,   of   suit   for,  22-614 
Replevin,  in,   22-891 

Alleging    situs    of   property,   22-923 
Rescission   and   cancellation,  22-984 
Return    of    process    amending    as    to 

venue,  23-107 
Sales,  actions  for  purchase  price,  23- 

242 
Scire  facias,  15-785 
Sequestration,   23-494 
Sheriffs    and    constables,    of    actions 

against,  23-869 
Specific    performance,    of    suits    for, 

23-1034 
State,   action  by,   24-69 
Stipulations,      as      affecting,      17-696, 
700j  24-134 
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VENUE,   contd. 
Stockholder's   liability,   of   action   to 

enforce,  24-204 
Taxes,  action  to  collect,  24-683 
Tax  lien,  enforcement,  24-675 
Telegraphs    and    telephones,    actions 

for   bad  service,  24-736 
Third  party  claims,  of,  16-142 
Title  involved,  12-1024;   18-633 
Toll  charges,  actions  for,  21-614 
Transitory     actions,     injuries     from 
highways,   11-198 
Insurance,  actions  on  contracts,  of, 

14-5 
Quieting  title,  when  transitory,  21- 
1000 
Treason,  of,  24-915 
Trespass,   24-927 

Suit  to  enjoin,  24-974 
Trespass  to  try   title,   of   action   of, 

24-996 
Trover,  of  action  of,  25-29 
Trusts,  suit  to  enforce,  25-77 
United      States,      actions      by      and 

against,  25-225 
Variance,  between  process  and  plead- 
ing,  25-539 
Criminal  cases,  25-568 
Vendor    and    purchaser,    action    for 
price   of  land,   25-764 
Lien    foreclosure,    25-719 
Verdict,  finding  in,  as  to  venue,  11- 

681 
Waiver  as  to,  17-703,  996 
Warrant  of  arrest,  showing  in,  26-35 
Wills,  probate  of,  26-188 
Wrong   venue   effect,   14-781 
Collateral  attack  for,  15-477 

VERDICT— Consult  analysis  of  this 
article,  25-985.  See  Dismissal,  Dis- 
continuance and  Nonsuit;  Findings 
and  Conclusions;  Issues  in  Plead- 
ing and  Practice;  Judgment  Rec- 
ords; New  Trial;  Remission  of 
Damages;  Special  Interrogatories 
to  Juries;  Trial;  and  specific  titles. 

Abatement,  verdict  on  plea  of,   1-70 

Abortion,   1-120 

Defect  in  indictment  when   cured, 
1-99 

Accord  and   satisfaction,  in,  1-192 

Accounts,  1-232 

Account  stated,  1-262 

Acquittal,    of,    under   one   count,    11- 
681 
Appeal  from,  23-119 

Adverse  possession,  1-641 

Agricultural  lien,  proceedings  to   en- 
force, 18-650 


VERDICT,  contd. 
Aider  by,  21-415 

Absence    of    allegations    cured,    2- 

103;  3-186 
Actions    for   discharge    of    servant, 

19-432 
Actions  for  injury  to   servant,   19- 

480,  510 
Actions  for  wages,  19-451 
Certainty,  lack  of,  4-864 
Common    counts   for    money    paid, 

19-841 
Complaint,   defects  in,   14  860 

Complaint   for  review,  15-365 
Exceptions,  failure  to  negative,  12- 

699 
Exhibits,  failure  to  file,  8-806 
Indictment     and     information,     12- 

697;   14-395 
In  specific"  performance,  23-1056 
Justice's   court,   pleadings,   in,    18- 

51 
Libel,   and   slander,   18-943,  966 
Money   had   and   received,   assump- 
sit for,  19-843 
Notice,  failure  to  aver,  20-666 
Objections,  effect  of,  12-703 
Ownership    failure    to    allege,    18- 

758 
Parties,  defects  as  to,  21-68 
Peremptory     challenges,     error     in 

number,  17-233 
Similiter,  want  of,  14-526 
Alienating  affections,  1-785 
Ambiguous,  in  homicide,  11-683 
Amendment  after,  1-884,  917;   7-1045 
Amendment   of,   by   jury,   11-690 
Of  information,  12-556,  557 
To   conform   to   verdict,   15-127 
Amendment,  in  replevin,  22-941 
Amount    of,    as    showing    prejudicial 
misconduct,   17-528 
Judgment  in  excess  of,  patent  in- 
fringement, 21-210 
Animals,    on   prosecution,   for   injury 
to,  1-974 

For  marking   or  branding,   1-985 
Appeal    bo«d,    defects    in    allegation 

cured,  2-103 
Appeals,   amount    of   recovery,    2-442 
Harmh  ss  error,  2-460 
In  highway  proceedings,  establish- 
ing highway,  11-88 
Improvement  of  highway,  11-115 
Vacating  highway,  11-266 
Justice  courts,  on  appeal  from,  18- 

335 
Objections  below, -2-262,  281 

To  sufficiency  of  evidence  below. 
2-279 
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VERDICT,   con  id. 
Appeals,   contd. 

Presumed   justified,   2-425 

Properly   directed,   2-423 
Record,  as  part  of,  2-336 
Errors  must  appear  in  record,  2- 
360 
Eeview  of   verdict,   23-136 
Sustained    if    any    evidence,    2-438 
Arbitration,  in  action  on  award,  2-658 
Arrest   of  judgment,   not   for   defects 
cured  by,  2-989,  1017. 
For  defe-cts  not   cured   2-1021 
For  defects  of,  2-1027,  1029 
Arson,  3-29,  30 

Assumpsit,    cures    failure    to    allege 
performance,   3-186 
Verdict  in,  3-214 
Attachment,  on  intervention,  3-669 
In    main    action,    3-721-724;    18-267 
On  abatement  or  traverse,  3-807 
Average  verdicts,  17-584 
Bastardy  proceedings,  4-75 
Bonds,  in  actions  on,  4-531 
Boundaries,   in   proceedings  tO'  deter- 
mine, 18-662 
Boundary  commissioners,  report  of, 
not  a   verdict,   18-670 
Breach  of  promise,  4-556 
Case  on  appeal,   turning  into  special 

verdict,  4-799 
Case,  the  action  on  the,  4-662 
Certainty  in  pleading,  want  of  cured, 

4-864 
Certifying  to  a  court  of  equity,  14- 

534,  539 
Chance  verdict,  illegal,  17-583 
Compromise    verdicts,    17-589 
Concealment  of  birth,  in  prosecution 

for,  12-887 
Conclusiveness   of,  13-401 
Equity,  in,   14-537 
Highway  proceedings,  in,   11-134 
Consolidation  of  actions  one  verdict, 

5-276 
Conspiracy  criminal,  5-319 
Construction  of  pleadings,  after  ver- 
dict, 5-357 
Construed   to  accord  with  jury's  in- 
tention, 11-692 
Contrary  to  evidence,  new  trial  for, 

20-517 
Contrary  to  law,  new  trial  for.  20-513 
Conviction,  of  offense  other  than  the 
one  directly  charged,  12-658;  14- 
449 
Prosecution  for  offenses  prior  to  21- 
606 
Corporation,   against   any   or   all    de- 
fendants, 5-665 


VERDICT,  contd. 

Costs,    criminal    lesser    offense,    5-760 

Larceny,  in,  18-779 
Counterfeiting,  6-18 
Courts'  martial,    conviction    of   lesser 

offense,  6-119 
Covenant,  action  of,  several  breaches, 

6-162 
Customs  duties,  forfeiture,  6-357 
Damages,  actual  and  punitive  separ- 
ated, 13-400,  402 
Double  or  treble,  24-964 
Death  by  wrongful  act,  6-453 
Death  of  party,  after,  14-785;  23-154 
Debt,  6-492 
Decrees,  reference  to,  6-778 

Effect  of  verdict  on  14-537 
Definition  of  offense,  unnecessary  in, 

1-682 
Degree  of    homicide,    finding    as    to, 

11-685 
Demurrer  to  evidence,  motion  to  di- 
rect not  equivalent,  7-25 
Detinue,   7-485-488 
Directing,    13-789,   797,   840 
After  remand,  19-343 
After  remand  of  criminal  case,  19- 

364 
Appeal,  on,    from    justice's    court. 

18-336 
Embracery,  8-254 
Equity,  in,  14-535 
Facts  admitted,  13-841 
For  demurrant,   6-994 
For     failure     to     plead     conditions 

precedent,  24-346 
For  variance,  25-616,  692 
Highways,      action      for     injuries 

from,  11-246 
Indictment,  -as  means  of  objecting 

to,  12-660 
In  actions  for  injury  to  servant,  19- 

550 
In  replevin,  22-935 
Insanity,  as  to,  13-628 
Intoxicating  liquors,  forfeiture  pro- 
ceedings, 14-510 
Penalties,     violation      of     liquor 

laws,  14-472 
Prosecutions  for  violating  liquor 
laws,  14-448 
Jury,  as  affecting  right  to,  16-951 
Drawing  jury,  as  cure  of  errors 

in,  17-114 
Excluding  jury  during  argument 

on,  17-456 
Jurors,  where  disqualified,  17-195 
"Waiver    of    jury,   by    motion    for 
directed  verdict,  16-935 
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VEHDICT,  contd. 
Directing,    contd. 

Justice's  court,  in,  18-69 
Landlord's     dispossessory     proceed- 
ings, 18-602 
Landlord's    lien,    proceedings   to 
enforce,    18-557 
Libel  and  slander,  18-951 
Mandamus    to    compel    trial,   19-200 
Master  and  servant,  actions  for  in- 
juries  to    servant,   19-519 
Actions  for   injury   to   xhivA.   per- 
sons, 19-565 
Nonsuit,  voluntary  after,  7-665 
On  will  contest,  26-286 
Opening  statement,  on,  8-1122 
Partnership,   against,   for   rent,   18- 
501 
In  actions  by  and  against,  21-83 
Patents,  infringement   suits,  21-209 
Review  of  refusal  to  direct,  23-121 
Surety,  for,  21-585 
Third   party   claims,   16-153 
Trespass  to  try  title,  24-1003 
Discovery,  not  after,  7-534 

Dismissal  and  nonsuit,  after  verdict, 
7-662 
Before  verdict,  7-662 
Nonsuit  and  directing  compared,  7- 
674 

Divorce,  jury  trial,  7-791 

Dower,     proceedings     on     failure    to 

find,   7-879 
Effect  on  of  motion  for  new  trial,  20- 

606 
Ejectment,   7-1045 

Amendment    after, 
Electricity,  damages, 
Embezzlement,   8-248 
Embracery,  directing,  8-254 
Eminent  "domain,   8-320-323 
Equity  in,  14-536 
Error,   assignment    of,    8-602 

Specifying  as  ground  for  new  trial, 
20-601 
Escape,  in  actions  for,  21-601 

In  prosecution  for,  21-605 


7-1045 
8-195 


Estoppel,   8-708; 

Evidence,    based 

19-781 

As    evidence, 

judgment, 


15-996;    23-7 

on,    13-865;    18-501; 

of 


on     amendment 
5-147 

Contrary  to  evidence,  13-620 
Certiorari  to  remedy,  18-386 
Excessive,    on    appeal    from    justice's 
court,   18-336 
New   trial   for,   20-534 

Specifving    as    ground    for    new 
trial,  20-602 


VERDICT,  contd. 
Excessive,    contd. 
New  trial   for,  contd. 

Unless  decrease  consented  to,  20- 
627 
Eemission    of   damages,   22-732 
Exchange  of  realty,  suits  to  rescind, 

18-698 
Execution  on,  not  authorized,   15-725 
Execution   sale,   where   verdict   irreg- 
ular, 10-213 

Exhibits,  failure  to  file  cured,  8-806 
False  pretenses,    on    prosecution  for, 

20-742 
Federal    courts,    conformity   to    state 

law,  25-491 
Federal  Employer's  Liability  Act,  in 

actions  under,  19-550 
Findings,  have  same  effect  as,  8-993, 
1062 
In  Eomicide,  11-683 
Verdict    inconsistent    with    special 
findings,  11-246 
Forcible    entry   and    detainer,    8-1123 
Directing   on    .opening    statements, 
8-1122 
Forgery,  8-1184 
For  lesser  or  included  offense,  12-568 

In  prosecution  for  rape,  22-306 
JForm  and  requisites  of,  homicide,  11- 

681 
Fornication-  in,   18-883 
Fraud  and   deceit,  10-65 

As  ground  for  vacating,   11-266 
Fraudulent     conveyances,     actio«a     to 

set  aside,  10-193 
Game  and  fish,  10-313 
Gaming,   in  action   to   recover,  10-324 

Criminal  trial,  10-363 
General  verdict,  in  homicide,   11-680, 
687,  688 
Actions   for  injury  to   servant,   19- 

550 
Amounts    to   finding    on  .all    issues, 

22-937 
Conflict  between,  and  special  find- 
ings, 19-550 
In  ha-mony  with  special,  18-501 
Mayhem,  19-577 
Pobbery,  28-199 

Where    good    and    bad    counts,  12- 
702 
Guardian     and     ward,     removal     of 

guardian,   13-531 
Guilty,   of,   as   bearing  on    degree    of 

homicide,    11-686 
Highways,    action    for    penalties,    11- 
165 
Collisions  on,  11-256 
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VERDICT,  contd. 
Highways,    contd. 

Damages  for  obstructing,  11-191 
Injuries  from,  11-244,  256 
Presumptions    favoring,    11-246 
Prosecution  for  obstructing,  11-159 
Holidaj',  on,  24-436 
Homesteads,  in  actions  to  protect,  11- 

431 
Homicide,  11-678,   6S7 
Identifying  guilty  party,   11-680 
Immaterial  errors  in,  11-685 
Inadequate,  new  trial  for,  20-534 

Unless  defendant  consents  to  in- 
crease, 10-627 
Inconsistent  verdicts,   19-565 
Injunction,  in,  13-176 
Injuries,  in  actions  for,  13-400 
Insanity,  upon   defense   of,   13-630 
Inquest,  on,  13-467 

Conclusiveness,  13-552,  553 
Insurance,  actions  for,  14-101 
Interest,  as  to^  14-124 
Internal    revenue,    forfeiture    by    in- 
formation,   14-151 
Interpleader  in,  14-217 
Issues,  as  limited  by  the,  13-400,  18- 

501 
Joint  defendants,   against   one,  20-52 
Joint     indictment,     separate     convic- 
tions  under,   22-449 
Joint   tortfeasors,  against,   13-401 
Judge,  authority  of  disqualified  judge 

to  receive,  16-693 
Judgment,  on,  in  justice's  court,  18- 
104 
Conformity  to  verdict,  15-55 
Distinguished   from   verdict,   14-762 
Entrv  of,  14-996 
Vacating,    15-197 
Judgment  record,  copy  of  verdict  in, 

14-745 
Jurat,  amendment  of,  after,  12-566 
Jury,  method  of  reaching  verdict,  17- 
583 
Challenges,    before    verdict,    17-142 
Deliberations  as  to  verdict,  17-534 
Discharge  of  jurv.  before  rendition 

of,  17-605,  607,  618 
Meaning    of    verdict,    juror    must 

know,  17-283 
Misconduct    in    returning    verdict, 

17-527 
Number  of  jurors,  necessary  "to,  16- 

940,  953 
Secrecy  of  jury  as  to  verdict,  17- 
519 
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VERDICT,  contd. 
Jury,   contd. 

Separation  of,  after  verdict  agreed 
upon,  17-463,  477 
Conviction  of  crime,  as  affecting 

qualifications,    17-288 
Jurors,  may  not  impeach  verdict, 
17-480 
Justice's  court,  in,  18-72 
Justice's  docket,  shown  on,  18-162 
Justification,    negativing    in    verdict, 
11-681 
Landlord    and    tenant,    in    proceed- 
ings to   recover  possession,   18- 
568,  602 
Lien,    proceedings    to   enforce,  18- 

557 
Eent,  in  action  for,  18-501 
Larceny,  in,  18-777 

Law  of  the  case  as  to,  18-801 
Lewdness,  in  prosecutions  for,  18-880 
Libel,  prosecution   for,  18-972 
License,    prosecution    for    conducting 

business  without,   18-984 
Liquor  laws,  violation  of,  14-447 

Forfeiture  proceedings,  14-509 
Lotteries,  prosecutions,  19-63 
Manslaughter,  of,  need  not  state  de- 
gree,   11-688 
On  indictment  for  murder,  11-679 
Master  and   servant,   actions  against 
master   for   penalty,   19-567 
Actions   for   injuries   to    third   per- 
sons, 19-565 
Actions  for  injury  to   servant,   19- 
550,  556 
Mayhem,  19-576 
Mesne  profits,  assessment  of,  19-781 

Inquiry   into    after   verdict-,    19-780 
Mining  claims,  in  proceedings   to   as- 
sert, 19-794 
In  ejectment  for,  19-800 
Miscegenation,    in    j^osecutions    for, 

19-827 
Negativing  counts,  necessity   of,  11- 

680 
Negligence,  in    actions   for,   20-336 
New   trial   for   irregularities   respect- 
ing, 20-456 
Not   guity,   election  -equivalent  to, 
12-687 
Partnership  against,  joint  and  sever- 
al, 21-86 
In  actions  between  partners,  21-17 
Patents,    infringement    suits,    21-209 
Penal  damages,  for,  13-402 
Penalties,  in  action  for,   11-165;    14- 
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Polling  jury  on,  in  homicide,  11-692 
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VERDICT,  contd. 
Presence   of   accused  when  rendered, 
24-1054 

Presumptions  in  favor  of,  11-246;  12- 
698,  704 
Where  good  and  bad  counts,  12-703 
Principal  and  surety,  actions  against, 

21-385 
Proceedings  after,  instructions  as  to, 

13-630 
Punishment,  affixing  the,  11-689 
Quotient  verdict,  17-585 
Eape,  in  prosecution  for,  22-306 
Eeceiving  stolen   goods,   22-448 
Reconsideration   of,   11-691 
Replevin,  in,  22-936 
Rescission    and   cancellation,  in    suits 

for,  22-1028 
Ees  judicata,  effect  of,  23-17 

Ascertaining   from   verdict  matters 

adjudicated,  23-53 
Judgment    as    evidence    of    convic- 
tion  or  acquittal,  23-77 
Revivor,  upon   death   of  party  after 

verdict,  23-154 
Riot,  in  prosecution  for,  23-189 
Robbery,   in   prosecutions   for,   23-198 
Sales,  in  actions  for  purchase  price, 

23-263 
Sealed,  17-479,  481,  519,  605 

Irregularities  in   17-527 
Separate,   as   affecting  right  to  jury, 

16-874 
Setting    aside    verdict,    in    justice's 
court,  18-73 
Compromise  verdict,  17-591 
Default;  verdict  on,  14-897 
Jury,  as  affecting  jury  trial,  16-875 
Bribery   of  juror,    17-502 
Custodian's    misconduct,    17-449 
Disqualification  of  jurors,  17-307 
Documents   in   jury   room,   17-570 
Drawing  irregular,  17-98 
Fraud  as  to  jury,  17-128 
Misconduct  of  judge  toward,  17- 
486 
Visits   of  judge  to   jury-room, 
17-483 
Reading  newspapers,  17-525 
Separation    of,    for,    17-459,    465, 

622 
Use  of  liquor  by,  17-521 
Landlord's    dispossessory    proceed- 
ings,  18-603 
Master  and  servant,  in  actions  for 

injuries  to   servant,   19-536 
Several   counts,  where,  14-450  I 

Writ  of  inquiry,  13-427 


VERDICT,  contd. 

Sheriffs    and    constables,   in   proceed- 
ings on  official  bond,  23-893,  917 
Sheriff's  jury,  by,  third  party  claims, 

16-159 
Ships,    in    tort    proceedings    against 

owner,  23-932 
Special,  based  on  good  counts,  12-704 
Distinguished    from    special    inter- 
rogatories., 23-982 
In    actions   for   injury   to   servant; 

19-550 
In  tort  actions,  13-403 
Special   interrogatories  to  juries,  23- 
980 
Judgment  on  notwithstanding  ver- 
dict, 23-995 
Stipulation   for  receiving  in  judge's 

absence,  24-141 
Sunday,   on,  24-434 
Surplusage   in,   homicide,   11-684 
Surprise  at  as  ground  for  new  trial, 

20-511 
Third  party  claims,  in,  16-154 
Trespass,  in  action  of,  24-959 
Trespass  to  try  title,  in,  24-1002 
Trover,   in   action   of,   25-58 
Value  of  timber  cut,  showing,  24-982 
Venue,  finding  as  to,  11-681 
Wagers,  as  to,  17-507 
Waste,  in  action  for,  26-59 
Work  and  labor,  in  actions   for,  26- 

533 
Writ  of  inquiry,  on,  13-427 

VERIFICATION  —  Consult  analysis  of 

this  article,   25-1075 
Abatement,  of  plea  of,  1-45 
To  process,  21-773 
Another  action   pending,   1-1039 
Absence  of  demurrer  for,  6-909 
Striking  out  as  sham,  10-280 
Accord   and   satisfaction,  plea  of,   1- 

187 
Accounts,  necessity,  1-226 

Effect,  1-226,  227 
Action  to  review,  complaint  based  on 

new  matter,  15-368 
Admiralty,    of    pleadings,    1-446,    448 
Answer,  1-467 
Irregularity    of    in    attachment,    1- 

492 
Of  claims,  1-504 
Affidavit  of  merits  or  defense,  neces- 
sity of  to   require,  1-667 
For  appeal  from  justice's  court,  18- 

204 
Verified    answer   or   plea   as,    1-658, 
669,  688 


471 


INDEX 


VERIFICATION,    contd. 

Ag;eiit,  by,   13-92,  230;   lS-50,  585 

Attorney,  by,  see  infra.  Attorneys. 
Amendments,    of    verification,    1-884, 
905;   13-96;    14-497;    15-222 
Information,  to,  12-565 
Injunction,  in,  12-565 
Insolvency  petition,  13-651 
Of  amended  pleading,  12-566 

Bill  for  injunction,  13-91 
Of  verification,  23-851 
Another  action  pending,  of  plea  of,  1- 

1039 
Answers,  2-75,  4-176 

Actions    for    discharge    of   servant, 

19-436 
Contract   actions,   11-1033 
Injunction,  in,   13-114,  229 
Justice's  court,  in,  18-169 
Proceedings    to    amerce    sheriff    or 

constable,   23-851 
To   mandamus,    19-270 
Appeals,   of  petition,  2-296 
Appraisement,    of,    on    claim    of    ex- 
emption,   11-518 
On  execution,  16-176 
Arbitration,    of    plea    in    action    on 

award,  2-658 
Assault  and  battery,  information,  3-36 

Attachment,  of  returns,  3-559 
Of  motion  to  vacate,  3-779 
Of   pleading   in   main   action,   3-703 
Attorneys,  by,   13-92,  95;   18-585 

Disbarment,    of   charges    for,    3-869 
Bankruptcy     proceedings,     of     objec- 
tions to   discharge,   3-923-924 
Of   petition,   3-972 
Amended   petition,    3-1001 
For  injunction,   3-933 
To   discharge,   3-921 
To    set    aside    composition,    3-917 
Bills   and   answers,   bills,   when   veri- 
fied, 4-148 
Amendment   of   sworn   pleading,   4- 

217,    218 
Of  answer,  4-176;    8-485 
Bills  of  exceptions,  4-394 
Bills    of    particulars,    of    motion    for, 
4-392 
Libel   and   slander,   18-939 
Bills  of  review,  4-449 
Bills   to  impeach   judgments  and   de- 
crees, 4-488 
Bonds,  of  plea,  4-521 
Certificate  of  probable  cause,  of  peti- 
tion  for,   Mont.,   4-872 
-Certiorari,  of  petition  for,  4-908;   18- 
369 


VTIRIFICATION,    contd. 
Certiorari,  contd. 

Of  exception  or  traverse  to  return, 
18-379 
Change  of  venue,  of  application,  5-24 
Contempt,  of  information,  5-101 
Copyright  proceedings,   of   bill,   5-514 
Corporations,  by   officer,   5-651;    13-93 
Costs,  of  bill,  5-928 
Creditors'  suits,  of  bill,  6-218 
Criminal  complaint,   12-289 

On  amendment,  12-566 
Cross-bill,   6-280 

To  procure  a  stay,  ll-21n 
Decedents'    estates,    of    petition    for 
administration,   6-600 
Of  accounts,   6-600 
Of   claims,   6-530 

Against    insolvent    estate,    6-582 
Petition  for  account,  6-592 
To  sell,  6-554 
Default,  verification  of  pleadings  as 
affecting,    14-858,    872,    890,    894, 
895 
Demurrer,  for  want  of,  6-909;   13-91 

Improper  verification,  12-651 
Denials,  7-55 
Dilatory  pleas,  of,  18-49 
Discovery,  of  bill,   7-537 

Of  answer  to  interrogatories,  7-594 
Dismissal,    for    want    of,    injunction, 

13-270 
Divorce,  of  pleadings,  7-785 
Elections,   petitions   in    contests,   8-74 

Of  answer  in  contests,  8-77 
Emancipation  petition,   12-806 
Eminent   domain,    of   petition,   8-289 
Execution,  of  petition  for,  15-779 
Executor  or  administrator,  by,  18-585 
Exemption  claim,  11-485 
Exhibits,  8-814 
Federal    courts,    conformity   to    state 

practice,  25-485 
Forcible  entry  and  detainer,  of  com- 
plaint, 8-1117 
Form   of,   injunction,   13-92 
Fraudulent    conveyance,    10-173 
Frivolous    and    sham    pleadings,    lack 

of   verification,   10-280 
General  issue,  of,  as  putting  in  issue 
the    execution    of    the    contract, 
11-1017 
Guardianship  petition,  13-504,  535 
Habeas  corpus,  of  return  of  writ,  10- 
931 
Of  petition,  10-924 
Homesteads,   declaration   of,   11-309 
Of  petition  for,  11-322,  354,  393 


472 


INDEX 


VEEIFICATION,    contd. 

Information,  of,  12-262;   14-357 
Injunction,  for,  13-90 
Quashing  for  want  of,  12-630 
Waiver  of,  by  recognizance,  12-670 
Information    and    belief,    on^    13-93; 
18-50 
In  justice's  court,  18-50 
Injunction,  of  petition  or  bill  for,  13- 
89,   154 
Answer,  13-114,  229 
Effect   of  failure   to   verify,   13-217 
Dissolution  for  want  of,  13-210 
Insane    persons,    of    pleading    in    ac- 
tions by  and  against,  13-609 
'Commitment,    of    petition    for,    13- 

537 
Insanity    proceedings,     of    petition 
or  complaint,  13-452,  554 
Insolvency,  petition,  13-647,  651,  677 
Claim   against   insolvent,   13-672 
Schedules,  of,   13-679 
Interpleader,  of  bill,  14-205 
Bill  in   nature   of,   14-237 
Interstate    commerce    commission,    of 

complaint  before,   14-257 
Intervention,  of  petition,  14-315,  322 
Judgment,    by    consent    where    claim 
verified,   14-918 
Default   judgment,    see    supra,    De- 
fault. 
Jury,  as  affecting  right  to,  16-872 
Challenge,  of,  17-107 
To  array,  17-103 
Justice's   court,   of  pleadings,   in,   18- 
34,  38,  48 
Where  transfer  to  superior  court  is 
asked,  18-169 
Juvenile   proceedings,   of   petition   in, 

12-867 
Landlord's      summary      dispossession, 

of   complaint,   18-585 
Libel  and   slander,   of   declaration    or 
complaint,  18-897 
Denial  in,  18-927 
Information   for   libel,    18-964 
Liens,     of     statement     of     lien     for 

wages,  19-442 
Liquor,  complaint  for  seizure  of,   14- 

497 
Mandamus,   application    for,   19-267 
Of  answer  or  return,  19-275 
Of  application  for,  19-259 
Mechanic's    liens,    of    pleadings,    19- 

632 
Municipal  corporation,  by  proper  of- 
ficer  of,    20-106 
Ne  exeat,  application   for,  20-293 
Non  est  factum,  of  plea  of,  18-49 


VERIFICATION,    contd. 

Notice,    of,     of    defenses    in    patent 

suits,  21-197 
Of  claim,  see  Statement  or  Affidavit 

Of  Claim. 
Of  motion,  20-16 

For  new  trial,  20-604 
Partner,  by,  21-78 
Partnership,    of    plea    or    answer,    21- 

76 
Patents,    bill    for    infringement,    21- 

200 
Petition,  for  permission  to  appeal,  18- 
201 
Emancipation,  for,  12-806 
Guardian,  for,  13-504,  535 
Homestead,   for,   11-322,   354,   393 
Infants,    to   mortgage    property   of, 
12-858 
To  sell  property,  12-820 
Injunction,  for,   13-89,  154 
Insane     persons,     for     commitment, 
13-537 
Traverse   of   inquisition,   for,   13- 
479 
Insolvency,   in,   13-647,   651,   677 
Judgment   to   vacate,    15-219 
Juvenile    proceedings,    petition    in, 
12-867 
Plea,  execution   denied  by,  11-1017 

To  jurisdiction,  7-919 
Preferred  claim,  of  notice  of,  16-202 
Preliminary   complaint,    of,   12-141 
Prohibition,   of  petition  for,   21-820 
Eeceivership,  of   application  for,  22- 

345 
Rejoinder,   of,  22-687 
Removal   of  causes,  petition  for,  22- 

833 
Replevin,  complaint  in,  22-927 
Return,  of,  of  judicial  sale,   16-784 
Of  process,  12-751;  23-103 

Amendment  of,  23-107 
To  mandamus,    19-270 
Reverification,   after   amendment,   12- 

566 
Schedule   of   exemptions,   11-509 
Sequestration,   of  application  for,  23- 

492 
Service    of    copy    of    verification,    23- 

517 
Specific  performance,  of  bill  for,  23- 
1055 
Of   plea   or  answer,  23-1059 
Statement  of  claim  of,  on  confession 

of  judgment,   14-802,   809 
Statute    of    limitations,    as    affecting 

running  of,  18-1050 
Strangers  to  the  cause,  by,  13-95 
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VEEIFICATION,    con  id. 

Striking  out,  unveritied  pleading    18- 

44 
Striking  pleading  for  lack  of,  24-262 
Supplemental  pleading  of,  13-109;  24- 

538 
Thresher's  lien,   of  claim  for,   18-650 
Trustee,  by,  13-92n 
Usury,  plea  of,  25-520 
Waiver    of    verification,    13-96,    229, 
453  >  18-597 
By  recognizance,   12-670 
Wills,  objections  to  probate,  26-210 
VESSELS,    see    Admiralty;     Collision; 

Ships  and  Shipping. 
VETERINARY    SURGEON,    see    Phy- 
sicians and  Surgeons. 
VEXATIOUS  SUITS,  24-391.    See  Mul- 
tiplicity of   Suits. 
Enjoining,  24-408 

In  foreign  court,  24-412 
Staving,  24-446 
VIDELICET,  see  Scilicet. 
VI  ET  AR]\IfIS,  see  Indictment  and  In- 
formation; Pleading. 
VIEW — Consult  analysis  of  this  article 
25-1094.      See    Discovery;    Physical 
Examination. 
Collateral    attack,   for  failure  to   ap- 
point  viewers,    15-478 
Eminent   domain,   8-323 
Highway  committee,  by,   11-134 
Judicial  sales,  proceedings  to  vacate, 

16-821 
Jury,  by,  must  be  authorized,  17-516, 
546 
Admonition  to  jury  on,   17-467 
Oath  to  custodian  of,  17-446 
Proceedings       to       assert       mining 

claims,  19-793 
Right    of   juror    to    suggest,    17-510 
Separation  of,  17-459,  469,  471 
Waiver  of  irregularities  on,  17-491 
Justice's  court,  in  proceedings  in,  18- 

69 
Manes,  inspection  of,  19-816 
VOTERS,   see   Elections. 
WAGER,  see  Gaming. 
WAGES,   see   Garnishment;    Judgments 
and  Decrees,  Enforcement  of;  Mas- 
ter   and    Servant;    Seamen;    Work 
and  Labor. 
Appraisement    where    garnished,    11- 

513 
Execution  on,  15-842,  887 
Exemption   of,   11-501;    16-25,  38,  117 
Liens,   attached   for,   13-412;    19-441 
Mandamus  to  compel  payment  of,  19- 
140,  150 


WAGES,  contd. 

Order  for,  action  in  justice  court,  on. 

18-30 
Partner   of,   action   for,   21-14 
Prosecutions  for  non-payment,  19-56S 
Statutory  regulations  as  to,   19-566 
WAIVER,   see  Appearances;   Estoppel; 
Indictment    and   Information;    No- 
tice; Objections  and  Exceptions. 
Abatement,  plea  of  form  of,  1-45 
Plea    of   waived,    1-53 

By  filing  affidavit  of  defense,  1- 
711 
Account,  of  right  to,  1-223 
Accused,  by  of  right  to  demand  na- 
ture of  accusation,  12-295 
Admiralty,    to    premature    commence- 
ment, by  pleading    1-424 
Defects   of  process,   1-498 

By   release,    1-512 
Of  place  of  trial,  1-426 
Of  variance,   1-542 
Affidavits,    for    appeal,    18-210 

Irregularities  in,  of,  18-206 
Affidavit  of  defense,  effect  as,  1-711 

Of  want   of,   1-719 
Alienage,   by  not   pleading   in   abate- 
ment,   1-811  , 
Amendment,  of  right  to  amend  as  of 
course,  1-859 
After  remand,  19-328 
Error       in       sustaining       demurrer 

waived  by,  1-928 
Of   objections  to,   12-555 
Animals,  of  defect  in  indictment  by 

pleading,  1-963 
Answer,  of,   18-92 

Replication,    as    waiver    of   defects 
in,  11-9 
Appeal  bond,  25-179 
Appeals,  of,  2-204;  18-189 
Affidavits   for,   18-210 

Defects  in,  18-206 
Appeal  bonds,  of,  18-260 

Of  defects  in,  11-75;   18-398 
By  failure  to  take,  12-781 
Costs,  of  payment,  18-231 
Defects  on,  2-383 
Dismiss,  of  right  to,  18-301 
Errors  on,  2-472 

Highway  proceedings,  in,   11-77 
In   criminal   eases,   23-119 
Landlord's     dispossessory     actions, 

in,  18-569 
Lease,    waiver    of    appeal    provided 

in,  18-503 
Notice,  of  appeal,  2-319;   11-73;  18- 
226 
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WAIVER,  cont'd. 

Appeals,   contd. 

Satisfaction  of  judgment,  not,  16- 

594 
Time  to  take,  not,  2-304 
"Waiver  by  appeal,  18-262 

Counterclaim,    of    objections     to 

amendment   of,   18-330 

Appearance,    by,     see     also     Appear^ 

ances. 

Compulsory    appearance,    by,    2-53] 

Filing,      papers     wit&     justice      of 

peace,   18-30 
Incompetent,  by  appearance  of,  12- 

16 
In  mandamus,   19-275 
Irregularities,  waived  by,  2-531,  536, 

538,  542,  547,  549 
Jurisdiction     objections     to,     11-63, 

161,    163 
Misnomer,   2-544  , 
Notice,  of  motion,   15-140,  224,  227 

Forfeiture  of  liquor,  of,  14-507 
Of  process  in  probate  courts,  21-660 
Process,    objections   to,    14-857;    17- 

702;  18-597;  21-754,  769,  776 
Variance,     between     process     and 

pleading,   2-545 
Venue,  objections  to,  2-543 

Appraisal,   of,   in   execution   sale,   16- 
173 

Arbitration  of  right  to  hearing,  2-604 
Before   all   arbitrators,   2-598 
Before  umpire,  2-605 
Of   irregularities,   2-621 
Of  notice  meeting,  2-615 
To  objections   to  judgment,  2-638 
Architects     and     builders     of     condi- 
tions   of   contract    filed,   2-687 
Arguments,  may  be  waived,  2-731 
Presence  of  judge,  2-745 

Arraignment   and    plea,    of    arraign- 
ment, 2-870 
By  plea,  of  guilty,  2-897 

Of    nolo    contendere,    2-907 
Of  plea,  conflict  of  decisions,  2-873 
Plea  of  not  guilty,  2-914 

Arrest  in  civil  cases,  of  irregularities 
2-976  ' 

Assistance,  writ  of,  irregularities,  3- 

Attachment,    of   defects   of   affidavit 
for,   3-443;    18-513,   519 
By  appearance,  on  void  writ,  3-483 
Juror,  of  right  to  attack,  16-1005 
Of  defects,  in  notice,  3-534 
In  return,  3-546 
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WAIVER,   contd. 
Attachment,    contd. 
Of  defects,  contd. 

In  writ,  by  appearance,   3-483 
By    motion     to     set    aside     on 
other  grounds,   3-757,   780 
Of  liens,  3-639 

Attorneys,    of    summary    proceeding 
against,  8-851 
Attorney's  lien,    of,   18-822 
Bigamy,  of  defects,  4-97 
Bills    and   answers,    of   penalties   for 
discovery.   4-144 
Of  irregularities,  4-150 
Of  oath,  effect,  4-161 
Of  prayer  for  process,  4-146 
Bills  of  exceptions,  of  bill,  4-371 
Bills    of    review,    of    filing    without 
leave,  4-423 
Of  irregularities,  4-454 
Bond,  of,  on  appeal,  21-668 
By  state  of  immunity  from  suit,  24- 

59 
Case,  action  on-  the,  of  improper  form 

by  pleading,  4-661 
Certainty    in    pleading,    by    pleading 

over,  4-864 
Certiorari,   of  right   to,   4-928 
Affidavit,  defects  in,  18-370 
Return,   defects   in,   18-379 
Change  of  venue,  of  notice,  4-988 
By  going  to  trial,  4-1001 
Indictments,    of   defects    in,   12-670 
In  injunction,  12-1024 
Of  irregularities,   5-41 
Of  right  in  civil  case,  5-7 
Of    want    of    notice,    by    resisting 
5-26 
Common  carrier,   of  rules  of,  21-120. 

121 
Conclusions    of    law,    general    allega- 
tion, 5-223 
Conditions,     common     counts     where 
waived,  11-950 
Performance,    of    defense    of    non- 
performance,   11-1019 
Precedent,  in   insurance,  14-51,   66. 

71 
Subsequent,  of,  18-702,  706 
Contempt,  defects  in  petition,  13-300 
Continuance,    absent    witness    obtain- 
able, 5-464 
Indictment,  defects  in,  12-670 
Contract,  in,  special  plea  of,  10-1012 
Costs,   admiralty,    security   for,    1-508 
Of  right  to,  5-904,  966 
Of   right    to    payment    of   costs    in 
former  action,  5-973 
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Courts   martial,   none   of  jurisdiction, 
6-112 
Of    statutes    of    limitation,    6-128 
•Covenant      against      assigjnment,      of 

breach   of,   18-562 
Cross-bill,    of    propriety    of   by    an- 
swering, 6-267,  273 
Cross-demands,  agreements  to  waive, 
23-625 
Of    objections    to,    23-793 
Decedents'   estates,   of   notice   of   ap- 
plication  to   sell,   6-555 
Declaration    and    complaint,    of    de- 
fects in,   12-736,   867 
Default,  by,    objections    waived,    14- 
884 
Appeal   from,  objections   to,   18-185 
Of    default,    by    proceeding    iu   tbe 
case,   14-876 
Defense    of,    as    condition    to    relief 
from  judgment,  15-243 
Non-performance,     of     defense     of, 
11-1019 
Demand,   of,  landlord's  dispossessory 
proceedings,  18-564 
Prior  to  mandamus,  19-262 
Upon    attorney,    for    payment    to, 
client,  18-855 
Demurrer,  of,   13-85 

By   pleading,    6-862;    18-51 
By  demurrer,   6-939;    18-943 

Joinder  in,  by,  18-273 
Of  ruling  on,  6-1005 
.Waiver  by  amending  after  demur- 
rer sustained,  1-928;   6-1099 
Departure,  7-132,   140 
Depositions,   of   commission    or   order 
by  agreement,  7-237 
Of  notice  of  taking,  7-294 
Of  objections,  7-453 

By  consent  to   opening,  7-382 
Dilatory  plea,  of,  18-52 
Discovery,  of  answer  under  oath,   7- 
537  ' 
Of  refusal  to  answer,  7-595 
Of  right  to,  7-601 
Of  right   to  inspection,   7-623 
Dismissal,  of  right  to,  18-91 
Proof,  by  supplying,  7-673 

Eeinstatement,  of  error  in,  7-690 
Divorce,  no  jurisdiction  by,  7-747 

Of  process,'  7-758 
Due  process  of  law,  none  of  jury  in 

criminal   cases,   7-921 
Duplicity,  of  defect,  of,   7-947,  948 
Election   of  remedies,  by,   see   Choice 
and  Election  of  Eemedies. 


WAIVER,   contd. 

Eminent  domain,  of  jurj'  trial,  8-300 
Of   objections  to  commissioners,   8- 

306 
Of  right  of  appeal,  8-333 
Errors,    assignment   of,   not   filing,    8- 
633 
By  joining  in  error,  8-651 
Not  agreed  or  briefed,  8-639 
Execution,  right  to  issue,   15-770 
Defects  in  writ,  15-810 
Dormant  judgment  on,  15-737 
Fieri    facias,     by,     out     of    higher 

court,   18-129 
Judgment  note,  on,  15-751 
Sale  on,  notice  of,  16-167,  173 
Objections   to,   16-178 
Presence  of  property  at,  16-184 
Eight  to  redeem,   16-228 
Terms,  as  to,  16-192 
Executors  and  administrators,  of  al- 
legations  of   capacity,   8-741 
Objections  to  authority  of  foreign, 

8-752 
Of  failure  to  file  claims,  8-762 
Exemption,  of,  by  giving  lien,  16-118 
Insolvent,   of,   13-659 
Insurance,  of  16-38 
Extortion,   defects   in   indictment,    8- 

834 
Findings    and    conclusions,    8-1075 

In  .mandamus,   19-280 
Fines,  by  payment  of,  23-117 
Forcible    entry    and    detainer,    notice 
not    waived    by    appearance,    8- 
1096 
Objections  to  complaint,  8-1118 
Fraud   and   deceit,   election   of   reme- 
dies, 10-38 
Of  right  of  action  for,  10-39 
Plaintiff   need    not   negative,    10-51 
Question  for  jury,  10-63 
Frauds,   statute   of,  of  defense,   10-78 
Garnishment,   of   lien   by,   10-502 
Answer  of  garnishee,  of  objections 

to,  18-319 
Of  objections  to  proceedings,  what, 

10-598 
Of  payment  to  defendant,  10-521 
Grand  jury,  of  objections,  10-634;  12- 

614 
Guardian  ad  litem,  by  adverse  party 
of  failure  to  appoint,  10-748 
None  by,  10-760 
Guardian  and  ward,  of  notice  of  ap- 
plication for,  10-79 
Notice    of    accounting,    where,    10- 

834 
Petition,    of    objections    to,    13-503 
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Habeas  corpus,  waiver  of  jurisdiction 
by  appearance,  10-913 
Of   objections  to   writ,   10-928 
Hearing,   of  objection  to,   11-19 
Homestead,  of,  11-433 

By  consenting  to  levy,  11-438 
Form  of,  11-435,  437 
In  mortgage,  11-436 
Of    defense    of    homestead    exemp- 
tion, 11-420 
Parties  to,   11-434 
Upon    levy,    waiver    of    homestead 
claim,  11-326 
Indemnity  bonds,  of  defects  in  plead 

ings  on,  23-860 
Indictment,   of  demurrer  to,  12-669 
Of  objections  to,  generally,  12-555, 
669 
Continuance,  by,  12-670 
Service   of,  23-654 
Substituted  indictment,  of  defects, 
in,  12-165 
Venue,  as  affected  by  change  in, 
12-670 
Information,  of  defects  in,  12-670 
Substituted    information,    defects   in, 

12-165 
Information  and  belief,  to  averments 

on,   13-302 
Injunction,  in,  13-291 
Bond,  waiver  of,  13-171 
Damages,  defects  in  motion  for,  13- 
321 

Errors   in  assessment,   13-319 
Premature  order  for,  of  objections 

to,  13-178 
Service  of  writ,  13-189 
Subpoena,   of,   13-118 
Insanity,  of  defense  of,  13-623 
Instructions,  of  written,  13-762 
Errors  in,  13-989 
Of  reading  requests  for,  13-733 
Insurance  policy,  of  right  to  sue  any- 
where, 14-6 
Internal  revenue,  of  right  to  refund, 

14-138 
Interpleader,  of  right  to,  14-226 

Defects  in  bill,'  14-204,  206 
Intervention,  of  objections,  14-339 
Error  in  denying,  14-313 
Of  service  of  papers  «in,  14-326 
Judge,   of  disqualification   of,   14-774, 

776;    16-677,   684;    18-300 
Judgment  against  infant,  of  right  to 
attack,  12-788 
Bar  of  judgment,  of  benefit  of,  15 
614 


WAIVER,  cont'd. 

Judgment   against  infant,   contd. 
Consent  judgment,  waiver  by,   14- 

921 
Vacating  judgment,  of  grounds  for, 
15-168,  184 
Judicial    sales,    of    conditions    prece- 
dent, 16-721 
Appraisement  on,  16-733 
Conduct  of  sale,  objections  to,  16- 

781 
Notice,  of  defects  in,  16-750 
Officer's  bond  and  oath  to,   16-759 
Sale  in  parcels,  right  to,  16-765 
Setting  aside  sale,  of  rights,  as  to, 
16-769 
Jurisdiction,  objections  to,  11-63,  161, 
163;     17-700,     914;     18-193,     262, 
273,  355 
Existence    of  legal   remedy,   18-868 
Irregularities   in    obtaining,    18-178 
Residence,  of  required,  17-703 
Subject-matter,    over    17-691 
Jurv,  of,  14-893;  16-870,  721,  925;  18- 
■'67,  313 
Criminal  cases,  7-921;  16-941 

Mode  of,  16-945 
Effect  of  waiver,  16-939 
Eminent  domain,  8-300 
Form   and   sufficiency   of  waiver, 
16-926 
Express  waiver,  16-928 
Implied   waiver,   16-930 
In  equity,  14-527 
Juvenile  proceedings,  12-874 
Marriage,   in   proceedings   to   an- 
nul,  19-386 
Mining  claim  contests,  19-793 
Record,    showing    on,    16-938 
Admonition   to,    17-467 
Argument,    excluding  jury    during, 

17-456 
Challenges,    17-56,    115,    125,    132, 
175,  209,  214,  258,  262 
Objections  to   challenges,  17-149, 

256 
Right  to  sever  challenges,  17-241 
To  panel,  17-94,  96,  99 
Triers,  trial  of  challenges  by,  17- 
154 
Custodian,     objections     to     compe- 
tency, 17-446 
Drawing    panel,    irregularities    in, 
16-978;  17-26 
Notice  of  drawing,  16-969 
Excusing  jurors,   of   objections  to, 

17-45 
Exemption  from  service  on,  of,  16- 
1018 
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"WAIVEB,  co7itd. 
Jury,   contd. 
Jury  lists,  of  right  to,  16-1007,  lOOS 

Ob.iections  to,  16-1013 
Legal   right,   waiver    of,   in   jury's 

presence,  17-455 
Misconduct,  of  judge,  17-489 

Of  jury,  17-529 
Number  of  jurors,  16-940,  946 
Selection,  from  court,  right  to,  16- 

849 
Separatfon    of  jury,   objections   to, 

71-256,  477 
Striking   jurors,    errors    in,    17-424, 

425 
Swearing,  17-427,  429,  433 
Venire,   defects  in   return,   16-1001 
Justification    of    sureties,    of,    18-245, 

408 
Labor  union,  objections  to  complaint 

by,  18-413 
Laches,  by  failure  to  plead,  18-436 
Landlord  and  tenant,  waiver  of  dis- 
possessory    proceedings,    18-576 
Lease,   of  by  giving   second  lease, 
18-452 
To  sue   for  use   and   occupation, 
18-480 
Legal  remedy,  objection  that  one  ex- 
ists, 18-866 
Lew,  of,  15-904,  906 
Libel     and     slander,     of    defects    m 

pleading,  18-942 
Lien,  of,  18-1016 

Landlord's    lien,    18-544,    557 
Mandamus,    of    alternative    writ,    19- 
266 
Objections  to  alternative  writ,  19- 
268 
Mandate,  of,  19-302 

Of  error  in   remanding  cause,  19- 
310 
Master  and  servant,  of  notice  of  in- 
jury to   servant,  19-462 
Mechanic's  lien,  19-593 

As  to  part  of  property,  19-598 
Of  defects  in  lien,  19-618 
Misjoinder,  6-710 

Of  offenses,  12-685 
Misnomer,  of,  20-248 
Motion,   of,  injunction,  13-246 
Of  objections  to,  20-18 
To  strike  of  right  to  make  24-267 
Municipal  corporations,  of  notice  to 

of  claim,  20-97 
New   trial,   by   failure   to   move   for, 
12-781;   15-361 
After  remand,  19-340 
Nonsuit,  by  supplying  proof,  6-673 


WAIVER,  contd. 
Notice,  of  appeal,  2-319;   11-73;  18- 

226 
Bridges,  of   defects  in,  11-275 
Default,  application  to  vacate,  18- 

114 
Guardianship  proceedings,  13-508 
Hearing,  of  irregularities  in,  11-14 
Highways,  injuries  from,  11-200 
Injunction,  in,  13-151,  153 
Insanity  proceedings,  13-455 
Judgment,  of  entry  of,  18-198     ' 
Landlord's     dispossessory    proceed- 
ings, 18-564 
Of  defenses  in  patent  suits,  21-19T 
Of  trial  after  remand,  19-340 
To  quit,  18-563,  581 

Oath,  of,  to  juror,  17-151 
Objections,    to    affidavits    supporting 
motion,  20-34 
To  pleadings,  18-593 
Of  notice  of  motion,  20-28 
Of  notice  of  trial,  24-1034 
Of  right  to  stay,  24-445 
Of  tender,  24-763 
Opening  and  closing,  waiver  of  right, 

20-804 
Parties,  defects  as  to,  13-11;   18-193 
Of  objections  relating  to,  20-978 
Partnership,   suits  by   and   against, 
21-68 
Partnership,  defects  in  allegations  of, 
21-74 
Objection   that   certificate    of   ficti- 
tious name  not  filed,  21-77 
Performance,  of,  alleging,  11-1005 
Petition  for  guardian,  of  defects  in, 

12-16n 
Plea  in  abatement,  of,  by  demurrer, 

112-670 
Pleading  see  Pleading. 

Judgment,  of  pleading  to   support, 
14-789 
Pleading  over,  after  striking  out,  24- 

268 
Plea  in  abatement,  in  mandamus,  19- 

275 
Preferred  claim,  of,  on  execution,  16- 

202 
Preliminary    examination,    of,    12-91, 
115;  21-499 
Irregularities  on,   21-523 
Of  right  to  have  testimony  reduced 
to  writing,  21-513 
Prematurity  of  action,   objection  to, 

24-350 
Presence  of  accused,  waiver  of  right, 
24-1056 
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Presence    of    judge,    waiver    by    ac- 
cused, 24-1049 
Privilege,  of  plea  of,  18-51 

From  arrest  and  service  of  process, 
21-635 
Process,  of,  21-688,  776;  23-507.     See 
Process. 
Justice's  process,  17-1029 
Of  defects  in,  21-72 
Of  failure  to  indorse,  21-754 
Of  misnomer  in,  21-719 
Of  objections  to  service,  23-566 
Of    service    or   return,    23-110,    509 
Waiver  by  acknowledging  service, 

23-562 
Waiver  of  reading  to  party  served, 

23-514 
Want  of  signature,  21-740 
Proof,  of  by  guardian,  12-769 

Entry  on  docket,  18-159 
Public  trial,  of  right  to,  24-1047 
Quieting  title,  possession  in  plaintiff, 

^1-1005 
Eecoguizance,    entering     into     a,     as 

waiver  of  verification,  12-670 
Eemoval    of    cause,    of    right    to,    22- 

745,  754 
Eeplication,  bv,  of  defects  in  answer, 
11-9 
Of  replication,  22-959,  972 
By  proceeding  to  hearing,  11-4 
Eeply,  of,  to  cross-demands,  23-803 
Eestrictions  in  deeds  of,  18-712 
Eeturn,  of,  23-99 

Of  defects  in,   23-110 
Eevivor,    of    irregularities   in,    23-162 
Of   order   or   decree   of,   23-168 
On   death   of   party,   23-154 
Sales,  of  buyer's  right  to  rescind,  23- 
257 
Of    right    to    recover    goods    from 

buyer,   23-226 
Of  right  to   rescind,   23-212 
Waiver   of   fraud    of   buyer,   23-223 
Seal,  of,  to  transcript,  18-291 
Second  offense,  of  charge  of,  14-405 
Severance  waiver  of  23-827 
Similiter,  of,  14-526 
Speedy  trial,  of  right  to,  24-1018 
State,  of  immunity  from  suit,  24-73 
Statement  of  claim,  of,  in  attachment 

to   enforce   lien,   18-646 
Statute  of  frauds,  of  defense  of,  18- 

39 
Statute  of  limitations,  18-1019,  1039, 
1040,  1069 
General   demurrer,  does  not  waive, 
18-1042 


WAIVER,  contd. 
Statute  of  limitations,  contd. 
Of  objection  to,  18-1063 
United  States,  by,  18-10H9 
Struck  jury,  of,  in  criminal  cases,  16- 

944 
Supplemental  pleading,  of  objections 

to,  24-542 
Sureties,   of  exception   to,  18-401 
Tender,   of   objections   to,   24-770 
Of  payment  into  court  as  incident 
of,  24-775 
Terms,   of,  upon  which  judgment   re- 
lieved from,   15-246 
Third    party    claim,    by    interposing, 

16-139 
Time  for  pleading  of,  24-815,  817 
Tort,  of,   11-969 
As   affecting   set-offs,   and   counter- 
claims, 23-699 
Assumpsit    where,    21-184 
Of  agent,  21-533 
Pleading     set-off     where     plaintiff 

waives  tort,  23-618 
To  mining  claims   or  property,   19- 
807 
Transcript,  of  defects  in,  18-290 
Filing   fees,   18-283 
Pleadings,   failure   to    show,    18-280 
Transfer  of  causes,  of  right  to,  24-906 
Or      irregularities      in,      criminal 
case,  24-913 
Trial,  by  prisoner,  21-607 
Jury  trial,  see  supra.  Jury. 
Out   of   order,   6-54 
Undertakings,    of   accompanving    affi- 
davit, 18-398 
Variance  between   pleading  and  pro- 
cess, 25-545 
Venire,  see  supra,  Jury. 
Venue,  as  to,  17-703;  25-904 

In  injunction,   12-1024 
Verdict,   of   objections  to,  25-1054 

In  replevin,  22-941 
Verification,  of,  13-96;   25-1090 
Answer,   of,   injunction,   13-229 
Bv   appearance,    18-585 
Defects  in,  13-115 
Insanity    proceedings,    in,    13-453 
To  denial  of  partnership,  21-76 
Warrant  for  arrest,  of  defects,  14-355 
Witnesses,  of  privilege  of,  21-633 
WANTOXLY,   see   Injuries  to  Persons 
and  Property;  Negligence. 
Pleading  in   civil   action,   22-234;    13- 
355,   356 
WAE —  Consult  analysis  of  this  article, 
26-1.  See    Courts   Martial;    Martial 
Law;      Moratorium;      Navy     and 
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Anny;   Neutrality  Laws;  Pensions 
and  Bounties. 
Civil  jurisdiction,   suspension  of,   19- 

404 
Lactes,  as  affecting,  21-179 
Process,  constructive  service  on  alien 
enemies,   23-532 
WAREHOUSEMEN  —  Consult   analysis 
of     this     article,     26-21.       See    In- 
juries to    Persons    and    Property; 
Liens. 
Common  carrier,  liability  as  to  bag- 
gage, 21-166 
Exemptions   to,   16-103 

Of  work  animals,   16-71 
Garnishment,    of    property    in    closed 

receptacles,   10-437 
Illegal   use   of   warehouse,   enjoining, 

14-464 
Interpleader,   14-188,  199 
WAREANT  OF  ATTORNEY,  see  Judg- 
ments. 
Authority  to  appear,  2-560 
Judgment,  to  confess,  14-791,   817 
WARRANTS— Consult  analysis  of  this 
article,    26-26.      See    Process;    Re- 
turns;    Search    and  Seizure;     Ser- 
vice of  Process  and  Papers;   Sum- 
mary Proceedings. 
Alien,  for  arrest  and  deportation  of, 

11-905,  910,  925 
Amendment    of,    failure    to    do    road 
work,  11-142 
Distress  warrant,  18-530 
Landlord's     dispossessory'   proceed- 
ings, in,  18-597 
Appeals,  as  waiver,  18-264 
Arrest  with,  8-924;  14-504 
In  name  of  state,  21-709 
Mandamus  to  compel  issuance,  19- 

215 
Necessity  of  seal,  21-746 
On  defective  warrant,  effect  on  in- 
formation, 12-613 
Preliminary  examination  after,  21- 

505 
Privilege  from,  21-621 
To    enforce    probate    decisions,    21- 

664 
Without,  8-927 
Attachment,  of,  signature  of  clerk  to, 

21-741 
Commitment,   of,   14-465;   21-501 

Insane  persons,   13-542 
Complaint,  issued  on,  12-124 

Liquor,  to  seize,  14-491 
Coroner,    service    of   criminal   process 
by,  23-837 


WARRANTS,  contd. 

Court  commissioners,  power  to  iSStrs, 

16-705 
Criminal    prosecution,    as    beginning, 

12-353 
Demurrer  to,  14-498 
Distress,  in,  18-529 

Amendment   of,   18-530 
Dispossessory  warrant,  18-607 
Execution   of,   18-527 
Execution  of,  14-504,  527 

Mandamus,  to  compel,  19-215 
Federal   constitution,   under,   12-75 
Fine,    to    collect,    specifying   amount, 

11-142 
Form  of,   14-498 
Highways,    for    failure    to    do    road 

work,  11-140 
Intenal  revenue,  search  warrant,  14- 

148 
Issuance,  to  enforce  agricultural  lien, 

18-648 
Juvenile  proceedings,  in,  12-869 
Landlord 's    dispossessory    proceeding, 

in,  18-570,  594 
Liquors,   to    seize,   14-464,   489,   498 
Arrest,     for,     for     violating    liquor 
laws,  14-354 
On  probable  cause  only,  12-122 
Penalty,  to  recover,  11-143 
Posse  comitatus,  to  aid  in  execution, 

23-839 
Public  land,  for  execution,  on,  15-847 
Eemoval,   for,    of    offenders    against 
United  States,  21-525 
Of  prisoner,  for,   to   different   fed- 
eral district,  21-528 
Return   of,   14-505 

Seizure,    of,    to    enforce    agricultural 
lien,  18-646 
Liquors,  for,  14-464,  489,  498 
Vacating,  18-648 
Sunday,  issuance   on,  24-433» 
Taxes,  arrest  for  failure  to  pay,  24- 

674 
Tenant  to  disposses,  18-606 
United  States  commissioners,  by,  16- 

707 
Vacating,  warrant  of  seizure,  18-648 
WARRANTS    ON    TREASURY,    levy 
on,   15-835 
Mandamus,    in    respect    to,    19-215; 
20-774 
Insurance     and    payment    of    war- 
rants,   19-253 
Salary,   for,   20-774 
To   compel    issuance,    19-216 
Of    county    warrants,    19-128 
Municipal,   actions   on,  20-120 
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WABEANTS  ON  TREASURY,  contd. 
Restraining  payment  of.  parties,  13- 

36 
WARRANTY— See   Fraud  and  Deceit; 
Guaranty;    Sales;    Ships  and  Ship- 
ping;  Vendor  and  Purchaser. 
Action    for    breach    of,    in    justice's 

court,   18-33 
Affidavit    of    defense,   allegations    of, 

1-70-2 
Counterclaim   for   breach    of,    23-586, 

635 
Covenant    of,    see    Covenant,    Action 

of;  Lands  and  Land  Transfers. 
Defining,  in  instructions,   13-827 
Exchange  of  realty,  in,  remedies  for 

breach  of,  18-694 
Judgment,    by    confession,    vacating 

where  breach  of  warranty,  14-846 
Jury,   where   breach    of   warranty   an 

issue,    16-898 
Liveryman,    of,    as   to    horses,   action 

on,  18-1097 
Policy,  in,  pleading,  14-58 
Principal   and   agent   action   for  war- 
ranty   of    authority    to    act    as 

agent,  21-540 
Quieting    title,    by    vendor    who    has 

warranted   title,   21-1007 
Recoupment,  for  breach  of  warranty, 

23-676 
Sales,  pleading  defense  of  breach  of 

warranty,  23-254 

WASTE^Consult  analysis  of  this  ar- 
ticle, 26-46.  See  Landlord  and  Ten- 
ant; Lands  and  Land  Transfers; 
Mines  and  Minerals. 

Action  of  as  real  action,  22-309 

Counterclaims,    based    on    waste,    23- 
682,   693 
In  actions  for  waste,  23-643 

Ejectment,   joinder,    13-98 

Injunction  against,  13-82;   18-624 
Joinder  of  parties,  13-24 

Local  action,  25-861 

Petition    for,    13-46 

Pleading  waste,  13-68 

Survival.    24-615 

Tenants  in  common,  action  between, 
24-752 

WATER  COMPANIES,  see  Public  Ser- 
vice Corporations. 

WATERS   AND   WATERCOURSES   — 

Consult  analysis  of  this  article,  26- 
61.      See     Admiralty;      Navigable 
Waters;    Public   -Service  iCorpora- 
tions;    Ships   and   Shipping. 
Admiralty,  jurisdiction   of,  1-377 


WATERS  AND  WATERCOURSES, 

contd. 

Boundaries  to,  establishing  in  equity, 
18-656 

Case,  the  action  on  the,  diversion  or 
pollution,  4-637 

Collateral  attack,  of  drainage  pro- 
ceedings,   15-396,   410,   412 

Dam,  injunction  respecting,  20-279 

Diversion,  action  for,  disqualification 
of  judge,  16-652 

Drain  commissioners,  collateral  at- 
tack   of   orders,    15-396,   410,   412 

Drainage  districts,  pleading  limita- 
tions against,  18-1032 

Ejectment,  when   and  where,   7-994 

Execution  sale,  of  water  rights,  16- 
187 

Injunction  as  to,  13-63,  182 
Collection    of    charges,    to  prevent, 
13-16 

Interstate,  jurisdiction  of  actions,  25- 
351 

Intervention,  in  drainage  proceed- 
ings, 14-308 

Leased  premises,  on,  action  for 
changing,   18-454 

License  to  maintain,  actions  for  in- 
jury to,  18-639 

Lieu'  for  ditch-  assessment,  collateral 
attack  of  judgment  creating,  15- 
412 

Mechanic's  liens,  against  irrigation 
system,   19-597 

Navigable  waters,  obstruction,  action 
by   riparian    owner,    20-280,   283 

Province  of  judge  and  jury,  capacity 
of  drains,  21-835 
Existence   of   water   course,   21-836 

Quieting  title,  to  water  rights,  21- 
995 

Railroads,  obstruction  and  diversion, 
22-144 

Res   judicata,    decisions   in    drainage 
proceedings,  23-35 
Subsequent     purchasers    concluded, 
23-81 

Sewer,  license  to  maintain,  trespass 
by  licensee,  18-639 

Statute  of  limitations,  pleading  by 
irrigation  district,  18-1026 

Trespass,  for  diverting  stream,  19- 
805 

WEAPONS— Consult    analysis    of    tliis 
article.   26-151.     See  also    Criminal 
Procedure. 
Character  of,  when  question  of  fact, 
homicide,  11-640 
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WEAPONS,   contd. 

Indictment,  describing  in  the,  11-589, 
592 
Mayliem.   19-574 
Instructions   as    to,    homicide,   11-655 
Jury,  experiments  with  weapons,  17- 
533 
Carrying     weapons,     prejudice     of 
jurors    against,   17-319 
Eiot,  allegations  as  to  carrying  weap- 
ons, 23-188 
Bobbery,    allegations    as    to    use    of 

weapon^,   23-192 
Variance  as  to  proof  of,  25-607 
WEEK,  definition  of,  24-794 
WEIGHT      OF     EVIDENCE,      verdict 

against,  new  trial  for,  20-524 
WEIGHTS  AND  MEASURES— Consult 

analysis   of   this   article   26-158 
WEST  INDIES,   appellate   jurisdiction 
from  courts  of,  25-384 

WHARVES — Consult    analysis    of    this 
article,     26-159.        See     Navigable 
Waters;   Ships  and  Shipping. 
Jurisdiction  of  contracts,  1-387 
Mandamus  against  city  oflficers  as  to, 

20-143 
Navigable  waters,  enjoining  building 
in,    20-283 
WHITE  SLAVE  TRAEFIG,  see  Prosti- 
tution. 
WHOEE,  see  Disorderly  House;  Prosti- 
tution. 
WILFULLY,  see  Indictment  and  infor- 
mation. 
Pleading    wilfulness   in    civil    action, 
22-234;   13-356 
WILLS — Consult    analysis    of   this    ar- 
ticle,  26-164.     See  Decedents'   Es- 
tates;   Executors   and   Administra- 
tors; Inheritance;  Probate  Courts. 
^Construction   of,   suits  to   obtain,   21- 

649 
'Co-ntests,  opening  and  closing,  20-804 
Counterclaims,  in  proceedings  involv- 
ing wills,   23-647 
'Connected  with  the  subject  of  the 
action,    23-657 
Election,  for  insane  person,  13-566 
Equity  jurisdiction,  legacies,  8-401 

Bequests    to    infants,    12-809 
Executory  devise,  execution,  15-876 
Foreign,  bill  to  contest,  a  direct  at- 
tack,  15-380 
Insane  persons,  renouncing  legacy  to, 

13-566 
Intervention,    by   legatee,    14-303 
In  proceedings  to  contest,  14-310 


WILLS,   contd. 

Judge,   disqualifying  interest  in  pro- 
bate,   16-665 
As  witness,  effect  on  qualifications, 
16-669 
Judgment  setting  aside,  execution  on, 
15-724 
Vacating,    by    cross-complaint,    15- 
380 
Jurisdiction  to  probate,  21-652 
Of  county   court,   21-649 
Of  federal  courts,  25-284 
Jury,    rulings     on     peremptory     chal- 
lenge,  17-251 
Legacies  to  wife,  actions  for,   11-728 
Libel    in,    action    against    representa- 
tive, 18-891 
Probate,  as  proceeding  in  rem,  21-676 
Collateral   attack   of,    15-388 
Conclusiveness,    23-33 
Disqualification    of    judge,    16-665, 

669 
Equitable   relief   from,   15-286 
Heirship  proceedings,  in,  12-924 
In  what  courts,  21-642;  25-284 
Nature    of    proceedings,    16-647 
Vacating,    15-156,    240 
Removal    of   proceedings     to     federal 

court,    22-772 
Res    judicata,    adjudications    respect- 
ing wills,  23-19,  37 
Decision    construing   will,    23-84 
Grantees  of  devisees  concluded,  23- 
81 
Revivor,  of  suits  to  contest  wills,  23- 

161 
Sale   of  lands  directed  by,  as  affect- 
ing execution,   15-878 
Survival  of  probate  and  contest  pro- 
ceedings,  24-631 
Trusts  created  by,  jurisdiction  of  or- 
phan's  court,   21-657 

WINDING      UP      CORPORATIONS— 

Consult  analysis  of  this  article,  26- 
371.       See     Bankruptcy     Proceed- 
ings;    Corporations. 
Charitable   organizations,  21-870 
Effect  on  liability  on  unpaid  subscrip- 
tion,   24-199 
Jury,   right   to,   16-908 
Loan  associations,  18-1104 
Stockholders   subscription,   conditions 
precedent  to  enforcement  by  trus- 
tee  or   receiver,   24-204 

WITHDRAWAL  OF  EVIDENCE,  see 
Striking  Out  and  Withdrawal. 

WITHDRAWAL  OF'  JUROR^Consult 
analysis  of  this  article,  26-486. 
See  Trial. 
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WITHDRAWAL  OF  PLEADINGS,  see 

Striking  Out  and  Withdrawal. 
WITHDRAWAL    OF     STIPULATION 

see  Stipulations. 
WITNESSES— Consult  analysis  of  this 
article,     26-490.       See     Contempt; 
Depositions;   Subpoena. 
Abortion,    separation    and    exclusion, 

1-113 
Accounts,  parties  to  book,   1-239 
Accused,  effect  of  failure  to  testify, 
17-543 
On     preliminary    examination,     21- 
516 
Admiralty,    fees,    1-573 
Amending,   as   to   signature  of  prose- 
cuting  witness,    12-567 
Appeal  by,  in  criminal  cases,  23-119 
Appearance  of,  instructions  as  to,  13- 

901 
Arbitration,      attendance      not      com- 
pelled, 2-617 
Arguments   between,   effect,    17-501 
Arrest,  in  civil  cases,  affiant  to  have 
capacity   of,    2-929,   936 
In  presence  of  jury,  24-1088 
Attachment,  declarations  in  presence 

of  by  oflacer,  3-503 
Attendance,    jurisdiction    to     compel, 
17-647 
'Attachment  of  witness,  19-206 
Bigamy,  complaining,  4-91 
Bills  of  particulars,  to  furnish  names, 

14-440;    18-940 
Boundary  commissioners,   in  proceed- 
ings   before,    18-669 
Case    or    question    certified,    compe- 
tency,  Ind.,  4-698 
Change  of  venue,  convenience  of,  4- 

976;   5-13,  28 
Character,   instructions   as   to,   13-901 
Chinamen     as,     prejudice     of     juror 

against,    17-323 
Complaining  witness,*  see  Indictment 

and  Information. 
Confession  of  judgment,  to  signing  of 

statement   on,   14-810 
Confrontation   of,  17-539 
As  bearing  on  res  judicata,  23-31 
On    preliminary    'examination,    21- 
508 
Contempt,    examiination    in    proceed- 
ings, 5-410 
Continnances,    absence    of,    5-450 
Reliance   on   promise,   5-461 
Subpoena   by   adverse   party,   5-461 
To  procure,  21-503 


WITNESSES,    contd. 

Costs,   fees  and  mileage,   5-944 
Criminal  case,  5-787 
Statement  in  bill  of  costs,  5-927 
Insanity   proceedings,   in,   13-493 
On    appeal,    highway    proceedings, 
ll-103n 
Counsel's    subponea    as,    continuance 
15-176 

Court,   examination  by,  13-852 
Crediisility  of,  instructions  as  to,  13- 
899 
Jury,  for,  17-536,  552;  21-859 

Juror's  knowledge  as  to,  17-552 
Remarks  of  court  as  to,  13-850 
Criminal    complaint     indorsement   on, 

12-293 
Default,  proof  on,  14-896 
Depositions,   7-186 
Detectives     as,     prejudice     of     juror 

against,  17-3^4 
Discovery,   examination   of  party,   as 
to  his  witnesses.  7-563 
Compelling    attendance,    7-571 
Elkins    Act,    in    suits    respecting,    14- 

282 
Examination    of,    on    preliminary    ex- 
amination, 21-510 
Exclusion    of,    on    preliminary    exam- 
ination, 21-511 
Experiments,    in    presence    of,    21-207 
Expert    witnesses,    weight     of    testi- 
mony, 17-551 
Federal    courts,    conformity    to    state 

practice,   25-488 
Fees,   execution  for,   15-747 

Effect   of   supersedeas    on   right   to 

collect,  24-500 
Exemption   of,    16-26 
Interstate     commerce      commission 

of   witnesses   before,   14-261 
Mandamus    to    review    rulings,    19- 
207 
Grand  jury,   challenge  because  juror 
is  witness,  10-639 
Accused   no   right   to   question   wit- 
nesses,  10-650 
Disclosure  of  evidence,  10-655 
Examination    of,    by    unauthorized 

person,  12-619 
Foreman   to   keep   list,   10-656 
Incompetency    of,    as    ground     for 
quashing  indictment,  12-622 
Indorsement    of,    on    indictment,    12- 
625,  640,   651 
Amending,    12-565 
Verdict,   aider  by,    12-701 
Presence   of  witnesses,   10-652 
Record,  showing  as  to,  12-109 
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WITNESSES,    contd. 

Habeas     corpus,     ad      testificandum, 
form,   3-98G 
Persons  detained  to  testify,  10-917 
Hypothetical    questions    to,     on     voir 

dire,  17-170 
Indorsement  of  names  on  indictment, 
see  Indictment  and  Information. 
Instructions    as   to,    13-899 
Intelligence  of,  instructions*  as  to,  13- 

901 
Interested,,  instructions  as  to,  13-903 
Interference   with,  20-722 
Internal   revenue   proceedings,   14-132 
Interstate    commerce    commission,    in 

proceedings    before,    14-260 
Interviewing,  right  of  accused  before 

trial,  24-1032 
Judge,    as    witness,    disqualification, 

16-674 
Jury,  to  drawing  of  panel,  16-972 
Challenges,   witnesses    on,    17-176 

To   panel,   17-108 
Commissioners,  as  prosecuting  wit- 
nesses,  16-957 
Credibility,  jury  judges  of,  17-536, 

552  __ 

Custodian,   witness   as,   17-445 
Discharge,       witnesses       to       show 

grounds   for,    17-624 
Examination  of  witnesses,  right  of 
jury  as  to,  17-509 
Excluding   jury   pending,   17-455 
Intercourse  between  witnesses  and, 

17-496 
Jurors,  as,  16-950;   17-33,  339,  379, 
538 
Calling  from  jury  room,  17-462 
Challenge   for,    17-128 
Fees  to,  17-502 
Prior  proceedings,  witness  in,  17- 

342 
Upon  his  own  fitness,  17-42 
Misconduct  of  witnesses,  see  infra, 

Misconduct  of. 
Prejudice  against  witnesses,  17-323 
Summoning   officer,   as   witness,   17- 

75 
Voir  dire,  compelling  attendance  of 
witnesses  on,  17-177 
Justice's    docket,    facts    as    to    wit- 
nesses, 18-161 
Justification   of   sureties,   on,   18-403 
List    of,    furnishing    accused    before 

trial,   24-1028 
Mandamus   to    review   rulings   as    to, 

19-206 
Misconduct  of,  in  respect  to  jury,  17- 
503 


WITNESSES,    ronid. 
Misconduct  of,  contd. 

As  ground  for  new  trial,  20-462 
Excluding    jury,    during    complaint 
for,  17-457 
Mistake   of,  as  ground  for  vacating, 

15-183 
Negroes     as       prejudice       of      juror 

against,    17-323 
Xotice,  of  prospective  witnesses,  21- 

196 
Oath    and  affirmation,   20-699 
Preliminary  complaint,  naming  in,  12- 

140 
Preliminary  examination,  on,  21-495, 
500,  503,  510 
Of    accused,    to    perpetuate     testi- 
mony, 21-495 
Privilege,    from    arrest,    21-622,    625, 
630 
From    service    of   process,    21-630 
Process,  to  compel  attendance,  21-682 
To  obtain,  right  of  accused,  21-508 
Eebuking   by    judge,    24-1088 
Recalling    after    retirement    of    jury, 

17-578 
Res  judicata,  mere  witnesses  not  in- 
cluded,  23-71 
Restraint  of  in  courtroom,  24-1072 
Separation   of,   on   preliminary   exam- 
ination, 21-511 
Signature    of,    to    testimony    on    pre- 
liminary   examination,    21-514 
Subpoena,  see  Subpoena. 
Supplementary    proceedings,    in,    24- 

553 
Surprise    respecting,    new    trial    for, 

20-496 
Svi'earing,  necessity  of,  17-539 

Judgment,   effect   on   of   failure   to 
swear    witnesses,    15-163 
Transcript,    names    of    witnesses    in, 

18-281 
Venue,  change  of,  21-131 
Waiver    of    homestead,    to,    11-437 
WOODS,  see  Logs  and  Logging;  Pub- 
lic Lands. 
WOUNDS,   see   Indictment   and  Infor- 
mation. 
Description  of  in  indictment,  11-625, 
627 
WORK  AND  LABOR—  Consult  analy- 
sis of  this  article,  26-523.     See  As- 
sumpsit;     Implied      and     Express 
Agreements;    Lawyer    and    Client; 
Master    and    Servant;    Physicians 
and    Surgeons.      See   also    Quantum 
Meruit;   Quantum   Valebant. 
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WORK  AND  LABOR,  contd. 

Admiralty,   jurisdiction    of   contracts, 

1-383-389 
Appeal,  amending  as  to  date,  18-327 

Affidavits  for  appeal,  18-207 
Assumpsit,  for,  3-195,  205 

Quantum  meruit  or  valebant,  3-198 
Wliere  express  contract  modified, 

11-951 
Where   express   contract   void   or 
unenforcible,   11-954 
Builder,  see  Architects  and  Builders. 
Counterclaims,    23-658 

Based  on  wrongful  attachment,  23- 
709 
Execution    sales,   laborer's    preferred 

claims,    16-202 
Exemptions,  against  claim  for,  lG-116 
Express  or  special   contract,  right  to 

show,  19-452 
Garnishment  of  salary  or  wages,  10- 

429-432 
Landlord's      dispossessory      proceed- 
ings, for  violation  of  labor  law, 
18-578 
Lien,    agricultural    laborers,    18-643 
Enforcement   of   lien,   18-1008 
Landlord's    attachment,     asserting 

laborer's   lien    in,    18-518 
Thresher's  lien,  18-650 
Master     and      servant,      action      for 
wrongful    discharge,    19-421,    432 
Order    for    wages,    declaring  •on,    in 

justice 'sj  court,   18-30 
Principal  and*  agent,  action  by  agent. 
21-560 
Quantum   meruit   by   agent,   21-536 
Recoupment,    23-669,    694 
WORKMEN'S  COMPENSATION  ACT 
Consult  analysis  of  this  article,  26- 
535.     See  Master  and  Servant. 
Choice    of    remedies,   19-458 
WRECK,  see  Salvage;  Ships  and  Ship- 
ping. 
WRIT,  .se-e  Judgments  and  Decrees,  En- 
forcement    of;     Jurisdiction;     Jus- 
tices   of    the   Peace;     Mandamus; 
Process;    Service    of    Process    and 
Papers;     Returns;    Suits   and    Ac- 
tions;'Sunday  and  Holidays;  War- 
rants. 
WRIT   DE  LUNATIOO  INQUIERAN- 

DO,  13-444 
WRIT    OF   ASSISTANCE,    see   Assist- 
ance, Writs  of. 
WRIT    OF    COMMITMENT,    see   Com- 
mitment. 
WRIT  OF  ELEGIT,  levy  of  execution, 
as    affecting    operation    of,    16-576 


WRIT    OF    ENTRY— Consult    analysis! 
of  this  article,  26-587.     See  Eject- 
ment. 
Arbitration,    not    granted    on    unfair 

award,  2-661 
Condition   subsequent,  for  breach   of, 

18-704,  708 
Easement,  not  for,   7-957 
Ejectment,   substitute   for,   7-978 
Leased  premises,  to   recover,   18-558 
Mortgages,  to  foreclose,  19-901 
Pewholder,  by,   22-711 
Remainderman  by,  during  life  estate, 
18-628 
WRIT    OF    ERROR— 'Consult    analysis 
of  this  article,  26-597.  See  Appeals; 
Bills  of  Exceptions;    Case   on  Ap- 
peal;   Certiorari;    Errors,     Assign- 
ment of;   Judgment  Records;  Law 
of  the  Case;  Mandate  and  Proceed- 
ings   Thereafter;     Objections    and 
Exceptions;     Statement     and    Ab- 
stract of   Case;    Stenographers, 
Action   to  review,   in   nature    of,   15- 

357 
Affirmance  on,  equitable  relief  after, 

15-283 
Amendments,    of    judging   after,    15- 
110 
To  review  orders  as  to  amendment 
of  judgment,  15-150 
Appeals,   2-289,  290,   299 
Attachment,    in    justice's    court,    18- 

187,  267 
Bankruptcy    proceedings,    cumulative 
with  appeal,  3-1013 
After    jury    trial,    3-1013 
Bonds    and    undertakings     or     other 

security,   25-171 
Boundaries,    to   review   decisions   on, 

18-665 
'Certiorari,    not    granted    when,    4-895 
In  highway  proceedings,  where  writ 

of  error,   11-55 
Not  in  place   of,  4-925 
Chambers,  allowance  at,   16-619 
Chinese,   not  to  review   exclusion  of, 

11-915 
Commitment,    insane    persons,    13-556 
Confessed,   judgment,    to    review,    14- 

836 
Contempt,   to   review,   5-427;    13-311; 

19-291 
Coram    nobis,    12-784;    15-371 
Judgment,    to    amend,    15-133 

To  vacate,   15-199 
Replaced  by  motion,  15-189 
Criminal   cases,  as  method  of  review 
in,  23-114 
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WHIT  OF  EREOR,  conid. 
Death   peiuling,   effect,   24-603 
Direct    proceeding,    15-378 
Disclaimer,   not   after,   7-496 
Discovery,    on    order    for   production, 

7-643 
Dismissal,    mandamus   to    review,   19- 

212 
Divorce,   7-810 
Due   process,  of  law,   to   state   court, 

7-902  . 
EflEect   of,    in    criminal   cases,   23-125 
Embezzlement,  8-251 
Eminent  domain,   8-332 
Equity,  8-499 

Equitable  relief,  where  writ  of  er- 
ror  available.   15-278 
Error,    assignment    of,    8-518,    659 

Filed  before  writ,  8-629 
Execution,    as    affecting,    15-705,    757 
Federal  courts,  jurisdiction,  see  Unit- 
ed States  Courts. 
iState  law   not  applicable,  25-496 
Final     judgments,     from,     highways, 

11-66,   131 
From   order   striking   out,   24-268 
Oarnishment,  effect  of  writ  of  error, 
10-386 
In   justice's   court,   18-187 
'Guardianship  proceedings,  to  review, 

13.-514 
Habeas    corpus,     from     proceedings', 

where,   10-953 
Highway  proceedings,  to  review,  11- 
53,  59 
Alteration    of    highways,    11-128 
Establishing  of  highway,  11-53,  59 
Parties   entitled  to.   11-64,   130 
Indictment,  to  review  quashal  of,  12- 

645 
Infants,  to  review  judgments  against, 
12-784,    792 
Parties   to,    12-794 
Insane  persons,  judgment  against,  13- 
616 
Inquisition    of   insanity,   in,    13-486 
Internal    revenue,    casesi    respecting, 

14-145 
Intervention,   to  review,   14-337 
Issuance  of,  in  criminal  cases,  23-123 
Judgments    on,    as    the    law    of    the 
case.  18-781 
Procedendo,  see  Mandate  and 'Pro- 
ceedings Thereafter. 
Judicial    errors,    to    correct,    15-118 
Judicial    sales,    from    orders    confirm- 
ing, 16-798 
Jury,  to  remedy  rulings  as  to  compe- 
tency of  jurors,  17-253.  420 
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Justice's  proceedings,   to  review,   18- 

175 
Landlord's  d»ispossessory   actions,   in, 

18-569,   608 
Libel  and  slander,  in.  18-959 
Mandamus,    to     review     proceedings, 
19-294 
To   review  rulings   as   to   writ    of 

error,   19-211 
Use  as  writ  of  error,  19-167,  190 
Where  writ  of  'error  available,  19- 
163 
Mandate,  to  enforce,  19-350,  351 
To  review  judgment  on,  19-352 
New   trial,   order  granting   or   refus- 
ing,  20-631 
Next  friend,  by,  13-620      ' 
Ordinances  proceedings  for  violation 

of,  20-224 
Parties  to,   11-130;   12-794 

Criminal  cases.  23-116 
Partition,    in    suit    for,    20-1078 
Partnership,      judgments      for      and 

against,  21-99 
Petition  in,  by  partner,   21-100 
Prerequisites  to,  motion  to  set  aside 
judgment.   18-194 
Criminal  eases,  23-121 
Probate    courts,   to,    21-665,    673 
Procedure     to     obtain,     in     criminal 

cases,  23-123 
Prohibition,  distinguished,   21-804 
Eecord   on,   in   criminal  cases,   23-125 
Res    judicata,    proceedings    in    error 

as  affecting,  23-23 
Return,  in   criminal   cases,  23-1^ 
Review   on,  of  justice's  proceedings, 
18-346 
Criminal  cases,   23-134 
Judgment  on,  18-350 

Remanding   cause.    18-351 
Of  intermediate  court  proceedings, 

18-358 
Of  judgment  on.  mandate,   19-353 
Robbery,   23-199 

Sheriffs  .and   constables,   from    judg- 
ments  on  Official    bond,    23-895, 
919 
State,.,  by,   in,,  criminal   eases,   23-117 

In  actions'by  or  against,  24-75 
Supersedeas  or  stay,  see  Supersedeas 

and  Stay  of  Proceedings. 
Supreme  court  of  United  -States,  jur- 
isdiction,  25-357 
To  state  court,  25-38'7 
Trespass   to    try   title,   in,   24-1005 
United    States,  by   in   criminal    case, 
25-231 
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Vacation,   allowance   in,    16-619 
Workmen's    compensation    eases,    26- 

569 
Writ  of  review,  not  a  writ  of  error, 
23-144 
Review  of  decisions  made  on  writ 
of  review,  23-147 
WRIT    OF    EXECUTION,    see    Judg- 
ments  and    Decrees,    Enforcement 
of. 
WRIT  OF  INQUIRY,  see  Inquiry,  Writ 

of. 
WRIT   OF  MANDAMUS,   see  Manda- 
mus. 
WRIT  OF  NE  EXEAT,  see  Ne  Exeat. 
WRIT    0F«  POSSESSION,    see    Mort- 
gages;     Trespass    to    Try    Title. 
Cancellation,    on    decree    for,   22-1035 
Decrees,    enforcing   by.    6-788 
Dower,   7-890 
Ejectment,  7-1050 

Elisors,    service    of   writs  by,   23-839 
Execution,  of  writ,  18-607 
Execution    sales,   as   remedy    of   pur- 
chaser,  16-220 
Injunction   against,    as   collateral   at- 
tack. 15-385 
Judgment,  as  remedy  to  enforce,  15- 

715 
Judicial  sale,  on,  16-827 
Leased    premises,   as   to,   18-569,    606 
Tax  sale,  to  enforce,  24-706 
Vendor's  lien  foreclosure,  25-753 
WRIT   OF  PROHIBITION,   see   Prohi- 
bition. 
WRIT   OF   QUO    WARRANTO,    22-5 
WRIT  OF   REPLEVIN,    see   Replevin. 
WRIT  OF  RESTITUTION,  see  restitu- 

tion. 
WRIT  OF  RE\T:EW,   see  Review. 
WRIT    OF   RIGHT,  22-309.      See  Real 
and  Mixed  Actions. 
Coram  nobis,  not  a  writ  of  right,  15- 
373 


WRIT  OF  EiaHT,  contd. 
Inquiry,  writs  of,  not,  13-422 
Ward,  of,  interpleader  in,  14-159 
WRIT  OF  SEQUESTRATION,  see  Se 

questration. 
WRIT  OF  SUPERSEDEAS,  24-444 
WRIT  OF  WASTE,  joinder  in,  11-727 

See  Waste. 
WRITS,  federal  'courts,  power  to  issue, 

see  United  States  Courts. 
WRITS   OF  ADMEASUREMENT,    18- 

637 
WRITTEN   INSTRUMENTS,   see   Dec- 
laration   and    Complaint;    Denials; 
Exhibits;      Implied     and     Express 
Agreements;     Oyer     and    Profert; 
Pleading;    and    specific    titles. 
Actions   on    verification    of   pleading, 
13-609 
In  justice's  court,  18-27 
Certiorari,    in    petition    for,    18-371 
Cloud  on  title,  as  constituting,  21-996 
Default,  admissions  by,  14-887 
Denials  in  reference  to,  in  justice's 

court,  18-38 
Endorsement  of,  on  process,  18-28 
Exemption  claim,  11-485 
Filing  with  justice,  as  basis  of  claim, 

18-28 
Homestead  waiv.er,  necessity  of  writ- 
ing, 11-435 
Interpretation    of,    see    Province    of 

Judge  and  Jury. 
Jury  room,  taking  to,  17-560 
Lost,  see  Lost  Instruments;  Records. 
Oyer  and  profert,  20-834 
Pleading,  in  injunction,  13-67 
Province  of  judge  and  jury,  21-843 
Quieting   title,   adverse   claim   not   in 

writing,  21-996 
Variance  as  to,  25-677 

Criminal  cases,  25-600 
Year,  definition  of,  24-796 
YELLOWSTONE    PARK,     jurisdiction 
of  crimes  in,  25-441 
Appellate,  24-447 
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